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AMENDMENTS  TO  RULES 


RULES  OF  THE  VIRGINIA  BOARD  OF  LAW  EXAMINERS 


June,  1918 


1.  Until  otherwise  provided,  examinations 
will  be  held  as  follows : 

At  the  capltol  in  Richmond  beginning  on 
the  second  Tuesday  In  December,  and  at 
Boanoke  beginning  on  the  fourth  Tuesday  In 
June,  In  each  year. 

2.  Every  applicant  over  twenty-one  years 
of  age  applying  for  a  license  to  practice  law, 
if  a  resident  of  this  state,  shall  file  with 
this  board  a  certificate  from  the  circuit  court 
of  the  county,  or  the  Judge  of  the  corporation 
court  of  the  city,  wherein  he  resides,  that  he 
is  a  person  of  honest  demeanor,  is  over  the 
age  of  twenty-one  years,  and  has  resided  in 
this  state  the  preceding  six  months;  or,  if 
he  is  a  nonresident  of  this  state  and  has  been 
a  student  in  one  of  the  law  schools  of  this 
state  connected  with  a  university  or  college, 
he  shall  file  with  this  board  a  certificate 
signed  by  two  professors  of  said  law  school 
that  he  is  a  person  of  honest  demeanor,  is 
over  the  age  of  twenty-one  years,  and  has 
studied  law  at  said  school  for  a  period  of 
two  collegiate  years. 

3.  Kvery  applicant  over  nineteen  and  under 
twenty-one  years  of  age  applying  for  a  license 
to  practice  law,  If  a  resident  of  this  state, 
shall  file  with  this  board  a  certificate  from 
the  circuit  court  of  the  county,  or  the  judge 
of  the  corporation  court  of  the  city,  In  which 
he  resides  (or,  if  he  Is  a  nonresident  of  this 
state  and  has  been  a  student  in  one  of  the 
law  schools  of  this  state  connected  with  a 
university  or  college,  a  certificate  of  two  of 
the  professors  of  said  school),  that  he  is  a 
person  of  honest  demeanor,  that  he  is  over 
the  age  of  nineteen  years,  that  he  has  studied 
law  for  a  period  of  two  collegiate  years  in 
one  of  said  law  schools,  or  in  the  ofi^ce  of  a 
practicing  attorney  in  this  state  as  the  case 
may  be,  and  that  he  will  attain  the  age  of 

twenty-one  years  on  the day  of 

(giving  the  date) .  No  license  to  an  applicant 
under  this  section  shall  be  Issued  until  he 
attains  the  age  of  twenty-one  years. 

4.  In  the  case  of  resident  applicants,  the 
application  for  the  certificate  required  by 
rules  2  and  3,  ante,  shall  be  in  writing  ad- 
dressed to  the  court,  or  Judge,  specifying  the 
day  of  the  month  when  the  motion  therefor 
will  be  made,  and  be  accompanied  by  the 
written  recommendation  of  two  members  of 
the  bar  of  his  Judicial  circuit,  who  are  prac- 
ticing attorneys  in  the  Supreme  Court  of  Ap- 
peals, speaking  of  their  personal  knowledge, 
that  he  is  of  good  moral  character   and  a 


proper  person  to  be  licensed  to  practice  law. 
Such  application  and  recommendation  shall 
be  filed  with  the  clerk  of  such  circuit  or  cor- 
poration court  ten  days  before  the  day  on 
which  the  court,  or  Judge,  will  be  asked  to 
grant  the  said  certificate,  a  copy  thereof 
forthwith  delivered  by  the  clerk  to  the  Judge 
of  the  court,  and  a  notice  of  the  filing  of  such 
application  forthwith  posted  at  the  front 
door  of  the  court  house. 

The  form  of  application,  recommendation, 
certificate  and  notice  shall  be  substantially 
as  follows: 


Judge  of  the 


-,  Vlr- 


"To  the  Honorable  

Court  of : 

''The  undersigned,  a  resident  of  t    -- 

ginia,  who  is  over  the  afje  of  21  (*19,  but  under 
the  age  of  21,  has  studied  law  in  a  law  school 

of  this  state,  to  wit,  ,  or  in  the  oflace  of 

a  practicing  attorney  of  this  state  for  two  or 
more  years,  and  will  attain  the  age  of  21  on 

the day  of ,  19—),  and  has  resided 

in  Virginia  the  preceding  six  months,  will  ap- 
ply to  your  court  {or  you)  on  the day  of 

,  19—,  for  a  certificate  to  enable  him  to 

appear  before  the  Virginia  Board  of  Law  E-x- 
aminers  for  examination  for  license  to  practice 
law  in  this  state. 

*'The  recommendation  of  two  members  of  the 
bar  of  his  judicial  circuit,  who  are  practicing 
attorneys  in  the  Supreme  Ck)urt  of  Appeals  oi 
Virginia,  is  annexed  hereto. 
"Respectfully, 

"The  undersigned,  members  of  the  bar  of  the 
judicial  circuit  of  Virginia,  who  are  prac- 
ticing attorneys  in  the  Supreme  Court  of  Ap- 
peals  of  Virginia,   do   hereby   certify   of  their 

personal  knowledge  that  ,  whose  name  is 

signed  to  the  above  application,  is  of  good  moral 
character  and  a  proper  person  to  be  licensed  to 

practice  law. 

«« 


M_ 


•'Notice. 


*<{ 


To  Whom  It  may  Concern : 
''Notice   is  hereby  given   that   the   applicant 

named  below  will  on  the  day  of  , 

19—,  move  the  court  {or  judge)  to  grant  him  a 
certificate  that  he  is  of  good  moral  character 
and  a  proper  person  to  be  licensed  to  practice 

la''-  « 

"Virginia: 
"In  the 


Court  of  the 


{or  before 


the  judge  of  the  corporation  court  of  the  dty 
of ),  the  — —  day  of ,19—. 


"It  appearing  that 


-,  a  resident  of 


Virginia,  who  desires  to  apply  to  the  Virginia 
Board  of  Law  Examiners  for  a  license  to  prac- 
tice law,  has  heretofore  filed  his  application  for 
this  certificate  with  the  clerk  of  this  court  ten 
days  before  the  date  hereof,  and  that  the  said 
application  is  accompanied  by  the  written  cer- 
tificate of  two  members  of  the  bar  of  this  judi- 
cial circuit,  who  are  practicing  attorneys  in  the 
Supreme  (Jourt  of  Appeals  of  Virginia,  that  of 
their  personal  knowledge  the  said  applicant  is 
of  good  moral  character  and  a  proper  person 


•Applicants  under  21  years  of  age  will  strike  out  "21"  and  use  words  In  parentheses, 
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to  be  licensed  to  practice  law,  a  copy  of  which 
application  and  recommendation  was  forthwith 
delivered  by  the  said  clerk  to  the  iudge  of  this 
court,  ,and  notice  of  which  application  was 
forthwith  posted  at  the  front  door  of  th^  court 
house,  and  that  said  applicant  did  on  the  day 
named  in  his  application  move  the  co\irt. ior 
judge)  to  grant  this  certificate,  which  motion 
has  been  duly  considered,  and  the  court  {or 
judge)   being   duly  satisfied,   doth  certify   thai 

the  said  -. is  a  person  of  honest  demeanor, 

is  over  21  yearti  of  age  (•19  years  of  age,  that 
he  has  studied  law  for  a  period  of  two  years  in  a 
law  school  of  this  state — or  in  the  office  of  a 
practicing  attorney  in  this  state— that  he  will 

attain  the  age  of  21  years  oh  the day  of 

-,  19~),  and  that  he  had  resided  in  this 


state  the  preceding  six  months. 
'A  copy.    Teste: 


<( 


M 


-,  Judge. 


«« 


-: ^;  Oletk." 

6.  In  the  cas6  of  nonresldeTit  api)licant8, 
the  form  of  certiflcate  required  by  rules  2 
and  3,  ante,  shall  be  aubstantlally  as  follows: 

"We,  the  undersignea,  professors  of  the  Idw 
school  at  ,  do  certify  that ,  a  resi- 


dent of  the  state  of 


is.  a  person  of  honest 


demeanor,  that  he  has  studied  law  at  said  school 
for  a  period  of  two  collegiate  years,  and  that 
he  is  over  the  age  of  twenly-one  years  {or  nine- 
teen years,  and  will  attain  the  age  of  twenty- 
one  years  oA  the day  of ,  19^). 

"Given  under  our  hands  this  day  of 

.  Id-. 


6.  Every  person  who  desires  to  be  examin- 
ed, either  on  all  the  subjects  or  any  section 
as  hereinafter  provided,  shall  (except  as  mod- 
ified by  fUle  7)  file  with  the  secretary  of  this 
board  a  certified  copy  of  his  application,  of 
the  recommendations  of  the  members  of  the 
bar,  and  of  the  certiflcate  of  his  circuit  or 
judge  of  his  corporation  court,  or,  in  the  case 
of  nonresidents,  the  said  certificate  of  two 
professors,  accompanied  by  a  fee  of  $15.00, 
for  each  examination,  in  certified  check,  hion- 
ey  order  or  cash.  Said  papers  are  to  be  filed 
and  deposit  made  at  least  five  days  prior  to 
the  day  of  examination,  and  should  be  ad- 
dressed to  M.  B.  Watts,  secretary,  etc.,  Rich- 
mond, Va.,  to  whom  all  correspondence  also 
should  be  addressed.  The  papers  filed  must 
sh<yio  upon  their  face  that  the  orUer  of  court 
or  judge  granting  the  certificate  was  made  on 
the  day  named  in  the  application,  or  that  the 
application  was  dodheted  on  that  day.  Ap- 
plicants are  urged  and  expected  to  see  per- 
sonally that  their  applications,  the  court  or- 
der thereon  and  other  papers  conform  strict- 
ly to  these  rules. 

7.  Any  person  failing  to  pass  an  examina- 
tion, or  who  has  passed  on  only  a  part  of  the 
schedule  of  examinations,  may  again  apply 
in  writing,  addressed  to  the  secretary  of  the 
board,  showing  that  he  has  diligently  pur- 
sued the  study  of  the  law  since  the  former 
examination,  stating  the  sections  of  the  ex- 
amination on  which  he  has  already  passed, 
land  enclosing  the  fee  of  $15.00. 

8.  Any  applicant  failing  to  appear  shall  be 
charged  with  the  fee  for  the  examination  for 


which  he  made  application,  but  may  stand 
any  subsequent  examination  within  two  years 
from  the  date  of  his  original  application  on 
his  original  papers;  provided  he  &h&U  give 
reason  satisfactory  to  the  board  for  his  fail- 
ure to  appear,  and,  in  case  the  fee  has  been 
increased  since  the  examination  at  which  he 
filled  to  appear,  pay  the  amount  of  the  dif- 
ference. 

9.  Applicants  must  prOTlde  tliemselves 
with  fouiltaih  pens  or  indelible  pencils  for 
lise  in  the  examination  room. 

1().  The  questions  and  answer^  of  every  ex- 
amination will  be  in  writihg:,  but  appUcanta 
shall  be  liable  also  to  an  oral  examination,  in 
the  discretion  of  the  board. 

li.  The  board,  Itk  gradikig  pftpers,  will  take 
into  bonsideration,  liot  bniy  the  legal  learn- 
ing of  the  aiTplicbilt,  bUt  his  general  qualifl- 
ci^tion  \jo  practice  in  the  courts  of  this  state 
as  an  attorney  and  couiiselbr  at  law. 

12.  The  examination  shall  Idsi  tWo  lilays, 
and  each  dajr  shall  be  divided  Inio  two  sec- 
tions. The  topics  for  examltihtion  shall  be 
as  named  below,  and  shali  be  distributed 
among  the  examinati^h  section^  as  follows 
(but  the  board  does  not  consider  Itself  Com- 
mitted to  asking  questions  od  kil  the  sub- 
jects named  under  dny  siection^: 

First  Dby. 

Sea  1.  Legal  Ethics;  EMdence;  Ctlmihal 
Law ;  t*l\eading  and  Practice  (at  common  law, 
in  equity,  criminal  and  statutory). 

Sec.  2.  Agency;  Oontraicts;  Domestic  Re- 
lations; ^e^tlable  i'aper;   Sales;  Torts. 

Second  Day. 

Sec.  3.  Conflict  of  Laws;.  Equity  Juris- 
prudence; Partnership;  Real.  Property ;  WilLs 
and  Administration. 

Sec.  4.  iiailments;  Carriers;  Constitution- 
al Law;  (Corporation  Commission;  Corpo- 
rations; Insurance. 

(Questions  on  the  Virginia  Code  and  the 
general  principles  of  the  common  law  may 
be  asked  under  any  section.) 

18.  Any  candidate  making  the  passing 
knark  (averaging  the  four  groups  together) 
shall  be  passed  upon  the  examination  as  a 
whole ;  and  one  not  passing  tue  examinaUon 
as  a  whole,  but  passing  on  one  or  more  of 
above  groups,  shall  be  entitled  to  credit  on 
the  group  or  groups  so  passed  on  future  ex- 
aminations. 

14.  A  candidate  may  be  permitted  to  stand 
upon,  and  pass  if  he  may,  any  one  or  more 
of  the  four  groups  separately. 

15.  Every  applicant  will  be  required  to  sign 
the  following  pledge:  "I  hereby  certify  that 
I  will  neithier  receive  nor  ^ve  aid  or  assist- 
ance in  any  manner  during  this  examination." 

In  case  dny  applicant  shall  violate  this 
ple'dge  he  will  be  denied  admission  to  the  bar; 
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ADDERHOLT  v.  LOWMAN  et  af.    (No.  473.) 

(Supreme  Conrt  of  North  Oarolina.    May  12, 

1920.) 


1.  Hnabaad  and  wife  4s»  1 94— Purchaser  of  land 
tanant  fa  common  with  married  female  graa- 
tor  whose  privy  examination  was  never  talien. 

Where  a  feme  covert  and  others  Jointly  in- 
terested in  land  deeded  it  to  a  third  person 
without  her  privy  examination  being  tAken,  as 
required  by  Reyisal  1906,  §  952,  the  feme  covert 
and  the  purchase  became  tenants  in  common. 

2.  Tananey  In  common  «s»l4,  15(4)— Posses- 
sion for  period  less  than  20  years  of  one  ten- 
ant in  common  not  adverse  though  under  deed 
of  whole. 

As  between  tenants  in  common,  occnpatioii 
and  sole  appropriation  of  real  property  by  one 
or  more  of  the  tenants  will  not  ripen  title  as 
against  the  other  ootenanta  for  a  period  ah/ovt 
of  20  years,  and  the  deed  of  one  or  more  of 
them,  purporting  to  convey  the  whole,  will  not 
of  itself  affect  the  position. 

3.  Toaanoy  in  common  ^=» 1 3— Unity  of  pos- 
session controlling. 

The  distinctive  and  controlling  f eatare  of  a 
tenancy  in  common  is  unity  of  possession;  each 
one  having  a  right  to  possession  in  the  whole 
and  every  jMirt  of  the  property. 

4.  Toaancy  In  common  ^s»l5(7,  .8)— Declarm- 
tloa  insutnclont  to  chaage  nature  of  ocou* 
paaey  by  teaant  In  oommon. 

A  tenant  in  common  Is  presumed  to  occupy 
the  premises  in  pursuance  of  his  rightful  claim 
for  himself  and  his  cotenanta;  and,  while  there 
may  be  drcumatancea  constiCoting  an  mcMtl 
ouster  of  cotenants,  he  cannot  change  the  na- 
ture of  this  occupancy  by  a  inere  dediCtation  to 
that  effect. 

Appeal  from  Superior  Ckrart,  Caldwell 
County;  Harding,  Judge. 

Action  by  D.  E.  Adderholt  against  Ida 
C.  Lowman  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 

From  the  facts  presented,  it  appears  that 
the  land  in  controversy  was  owned  by  Jamee 
Corpening,  deceasedt  and  that  in  1898  his 
five  ^lildren  and  heirs  at  law  executed  a 
power  of  attorney  to  C.  A.  little  as  attor- 
ney in  fact,  authorizing  said  Little  to  sell 


and  convey  the  property ;  that  on  December 
12,  1899,  said  C.  A.  Little  sold  and  convey- 
ed the  property  by  deed  sufficient  in  form 
to  pass  the  fee-siniple  title  to  one  W.  D. 
Joblln,  and  the  ownership  and  title  bo  con- 
veyed has  been  acquired  and  is  now  held  by 
plaintiff,  and  that  plaintiff  and  those  mider 
whom  he  claims  have  been  in  continuous 
poasession  of  the  property,  claiming  to  own 
the  same,  from  the  date  of  said  deed  to 
Joblln  in  December,  1899 ;  that  the  power  of 
attorney  referred  to  was  in  all  respects  suffi- 
cient in  form  to  authorize  a  .conveyance  of 
said  property,  and  was  duly  executed  by  the 
children  and  heirs  at  law  of  James  Corpen- 
ing,  deceased,  save  and  except  that  one  of 
said  children,  Bettie  Sndderth,  was  a^  the 
time  feme  covert;  her  privy  examination 
was  never  taken  as  to  the  due  execution  of 
the  instrument;  that  said  Bettie  Sudderth 
became  discovert  by  the  death  of  her  hus- 
band. 0.  M.  Sudderth,  on 'May  30,  1912,  and 
she  herself  died  in  January,  1916,  leaving 
defendants  as  her  heirs  at  Ifiw,  and  who 
claim  as  such  the  ownership  of  her  one-fifth 
Interest  In  the  property  except  three-fiftieths 
of  the  same,  the  holders  of  which  failed  to 
make  answer. 

On  these  facts,  the  question  at  issue  be- 
tween the  parties,  as  presented  in  tne  case 
agreed  and  in  the  argument,  is  whether  the 
title  to  Bettie  Sndderth's  interest  In  the 
property  had  matured  in  plaintiff  by  more 
than  7  years'  occupation  under  said  deeds 
and  power  of  attorney,  claiming  ownership, 
or  whether  an  occupation  of  20  years  is  re 
quired;  occupation  for  this  length  of  time 
not  being  shown.  There  was  Judgment  for 
defendant,  and  plaintiff  excepted  and  ap- 
pealed. 

Mark  Squires,  of  Lenoir,  for  appellant 
Spalnhour  &  Mull,  of  Morganton,  for  ap- 
pellees. 

HOKE,  J.  [1-4]  The  power  of  attorney 
upon  which  plaintiff  chiefly  rests  his  claim, 
in  so  far  as  it  purports  to  affect  the  estate 
or  interest  of  a  feme  covert,  comes  directly 
under  the  statute  (Bevisal,  f .  952),  requiring 
that  her  privy  examination  he  taken,  and  it 
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appearing  that,  at  the  time  of  the  execution, 
Bettle  Sudderth,  one  of  the  children  of 
James  Ck>rpening,  deceased,  and,  as  such, 
owning  one-fifth  interest  in  the  property,  was 
a  married  woman,  and  that  her  privy  exami- 
nation has  never  been  taken,  by  the  express 
provisions  of  the  statute  and  various  deci- 
sions construing  the  same,  both  the  power  of 
attorney  and  the  deeds  predicated  and  de- 
pendent upon  it  are  ineffective  to  convey 
her  interest,  the  result  being  that  Bettie  Sud- 
derth  and  those  claiming  under  her  are  t^i- 
ants  in  common  with  plaintiff  who  holds  the 
other  four-fifths  interest  which  passed  by  the 
deed  to  W.  D.  Joblin.  Jackson  v.  Beard, 
162  N.  C.  105,  78  S.  E.  6;  Moore  v,  John- 
son, 162  N.  0.  266,  78  S.  B.  15S.  This  be- 
ing the  status  of  the  title,  as  shown  by  the 
deeds  affecting  the  question,  it  is  the  recog- 
nized principle  that — 

"As  between  tenants  in  common,  occupation 
and  sole  appropriation  of  the  proceeds  of  real 
property  by  one  or  more  of  the  tenants  will 
not  ripen  title  as  against  the  other  cotenants; 
without  more,  for  any  period  short  of  20  years." 

And  it  is  uniformly  held  in  this  Jurisdic- 
tion that  the  deed  of  one  or  more  of  them, 
purporting  to  convey  the  whole,  will  not 
of  itself  affect  the  position.  Boggan  v.  Som- 
ers,  152  N.  C.  390,  67  S.  E.  965;  Clary  v. 
Hatton,  152  N.  O.  107,  67  S.  E.  258;  Dob- 
bins V.  Dobbins,  141  N.  C.  210,  63  S.  E.  870, 
10  L.  R.  A.  (N.  6.)  185,  115  Am.  St  Rep. 
682;  Ward  v.  Farmer,  92  N.  O.  93;  Caldwell 
V.  Neely,  81  N.  0. 114;  Covington  v.  Stewart, 
77  N.  C.  148;  Cloud  v.  Webb,  14  N.  C.  317. 
In  Caldwell  ▼.  Neely,  supra,  the  principle 
apposite  as  it  prevails  with  us  is  stated  as 
follows: 

"The  ouster  of  one  tenant  in  common  •  ^  • 
will  not  be  presumed  from  an  exclusive  use  of 
the  common  property  and  appropriation  of  its 
profits  to  himself  for  a  less  period  than  20 
years.  *  •  *  The  result  is  not  changed  when 
one  enters,  to  whom  a  tenant  in  common  has  by 
deed  attempted  to  convey  the  entire  tract' 


f» 


True,  we  have  held  that  the  deed  of  a. 
married  woman,  void  for  want  of  her  privy 
examination,  may  suffice  as  color  of  title 
(Norwood  V.  Totten,  166  N.  C.  648,  82  S.  B. 
951),  but  the  defect  in  plf^intiff's  claim  of 
entire  ownership  does  not  arise  from  lack  of 
color  but  from  the  diaracter  of  his  posses- 
sion. The  distinctive  and  controlling  fea- 
ture of  a  tenancy  in  common  is  unity  of  pos- 
session, each  one  having  a  right  to  posses- 
sion in  the  whole  and  eveiy  pert  oi  the 
property.  Plaintiff,  being  a  tenant  in  com- 
mon with  defendants  when  he  and  those 
under  whom  he  clainui  entered  and  occupied, 
they  are  presum^  to  have  done  so  in  pursu- 
ance of  their  rightful  claim,  for  themselves 
and  all  of  their  cotenants;  and,  while  there 
may  be  circumstances  constituting  an  actual 


ouster,  they  cannot,  in  this  Jurisdiction, 
change  the  nature  of  this  occupancy  by  a 
mere  declaration  to  that  effect,  nor  by  a 
deed  from  one  purporting  to  convey  the 
whole.  In  Cloud  v.  Webb,  14  N.  0.  317,  a 
case  notable  for  the  very  able  and  leftmed 
discussion  of  the  subject  by  the  elder  Win- 
ston, the  position  as  it  prevails  with  us  is 
stated  as  follows: 

''Vniere  four  sisters  were  seized  of  a  tract 
of  land  in  coparcenary,  and  three  of  them, 
who*  were  sole  and  of  full  age,  conveyed  their 
shares  in  fee,  and  the  fourth,  who  was  covert, 
and  an  infant,  joined  with  her  husband  in  a 
deed  conveying  to  the  same  vendee  all  their 
mterest  In  the  land,  to  which  the  feme  was  not 
privately  examined,  and  the  vendee  remained 
in  possession  of  the  whole  tract  and  enjoyed 
all  the  rents  and  profits,  without  claim  or  de- 
mand, 40  years,  to  the  husband's  death,  and  15 
years  after  his  death,  it  was  held  that,  admit- 
ting the  deed  of  the  feme  covert  to  be  the  color 
of  title,  the  vendee  and  the  feme  covert  were 
tenants  in  common,  and  that  his  possession  was 
not  adverse  to  her." 

And,  in  our  opinion,  the  ruling  is  decisive 
for  the  defendants  on  the  facts  presented. 

It  may  be  well  to  note  that  the  position 
is  modified  or  a  different  rule  obtains  where, 
in  proceedings  for  partitions,  there  is  judg- 
ment purporting  to  allot  to  the  tenants  their 
respective  shares,  or  where  by  judicial  de- 
cree a  sale  is  had  for  division  and  deed 
made  purporting  to  convey  to  a  purdiaser  the 
property  In  severalty.  In  such  case,  it  is 
held  that  an  entry  and  occupation  for  7 
years  in  the  assertion  of  ownership  will 
ripen  the  title  (Lumber  Co.  r.  Cedar  Works, 
165  N.  C.  83,  80  S.  E.  982;  Amis  v.  Stephens, 
111  N.  C.  172,  16  S.  B.  17),  but  such  an  ef- 
fect is  not  allowed  with  us  to  a  deed  inter 
partes,  in  which  case,  as  we  have  seen,  an 
occupation  for  20  years  is  required. 

There  is  no  error,  and  the  judgment  for 
defendant  is  affirmed. 

Affirmed. 


a79  N.  C.  697) 
6ARLAND  V.  ARROWOOD  at  al.    (No.  444.) 

(Supreme  Court  of  North  Carolina.     BCay  6, 

1920.) 

Bankniptoy  ^5s>i85*Tnistee'8  Ilea  on  land  Im- 
proved by  investment  of  banlcrupt  is  for  mdil- 
ed  value  and  not  ainount  axpended. 

Where  bankrupt  invested  his  funds  in  mak- 
ing improvements  on  the  land  of  another  with 
such  other  person's  consent,  Imowing  that  he 
did  not  retain  property  sufficient  to  satisfy  his 
creditors, .  the  trustee  in  bankruptcsr's  lien  on 
the  land  is  merely  for  the  increased  value  by 
reason  of  such  improvements  and  not  for  the 
amount  actually  expended,  in  view  of  Bevisal 
1906,  i  655. 

Appeal  from  Superior  Court,  Gaston  Ck>un- 
ty;    Shaw,  Judge. 


^^For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Action  by  P.  W.  Garland,  trustee,  against 
L.  O.  Arrowood  and  another.  From  judg- 
ment rendered,  both  parties  appeal  No  er- 
ror. 

See,  also,  177  N.  G.  871,  99  S.  R  100. 

This  la  an  action  by  the  trustee  In  bank- 
ruptcy of  Luther  O.  Arrowood  to  subject  cer- 
tain lands  to  a  charge  for  money  alleged  to 
haye  been  wrongfully  Invested  by  the  bank- 
rupt In  building  a  barn  and  dwelling  house, 
and  In  making  other  Improvements  thereon, 
with  the  consent  of  the  owner,  William  C. 
Arrowood,  in  fraud  of  the  creditors  of  the 
bankrupt. 

This  case  was  before  the  court  at  fall 
term,  1916  (172  N.  G.  591,  90  S.  £X  766),  upon 
the  statute  of  limitations ;  at  fall  term,  1917 
<174  N.  G.  657,  94  S.  B.  401),  upon  the  com- 
petency of  evidence;  and  again  at  spring 
term,  1919,  upon  the  action  of  the  lower 
court  in  setting  aside  the  verdict  on  the  sec- 
ond Issue,  on  which  the  Jury  found  that  Lu- 
ther G.  Arrowood  was  Insolvent  at  the  time 
of  making  said  Improvements.  A  new  trial 
was  awarded  by  this  court  In  each  of  said 
appeals  for  errors  in  the  rulings  of  the  low- 
er court  upon  the  questions  above  stated. 

Upon  the  last  appeal  the  new  trial  was  re- 
stricted to  the  second  issue  only.  On  the 
last  trial,  which  is  now  brought  up  for  re- 
view, by  this  appeal,  the  issue  submitted 
was: 

"Did  the  defendant,  Luther  G.  Arrowood,  at 
the  time  he  invested  his  Individnal  funds  in  im- 
provements on  the  land  of  William  Arrowo«d, 
known  as  the  'Home  Place,'  retain  property  ful- 
ly sufficient  and  available  for  the  satisfaction 
of  his  then  creditors?" 

The  Jury  responded  that  he  did  not.  TJp- 
OQ  this  issue  and  upon  the  issues  found  in 
the  previous  trial  (177  N.  O.  871,  99  S.  B. 
100),  his  honor  entered  Judgment  that  the 
defendant  had  invested  his  own  money  in 
improvements  on  the  land  of  his  father,  de- 
ficribed  in  the  complaint,  to  the  amount  of 
$1,400,  and  that  the  said  investment  had  en- 
lianced  the  value  of  the  said  land  in  the  sum 
of  $1,100,  and  rendered  Judgment  in  favor  of 
the  plaintiff  in  that  sum  from  the  first  day 
of  the  term,  said  recovery  to  be  administered 
by  the  trustee  In  bankruptcy  in  accordance 
with  the  rights  of  the  parties  entitled  to 
share  in  said  fond,  the  said  amount  to  be  a 
<^arge  upon  said  real  estate  and  if  not  paid 
by  February,  1920,  the  land  should  be  sold 
tor  eash,  after  due  advertisement,  by  the 
commissioner  appointed  by  the  court  for  that 
purpose.  .  From  this  Judgment,  .both  parties 
appealed. 

Mangum  ft  Woltz  and  S.  J.  Durham,  all  of 
Oastonia, 'for  plaintiff. 

Osborne,  Gocke  ft  Robinson,  of  Gharlotte, 
and  Garpenter  ft  Garpenter  and  Arthur  G. 
Jones,  all  of  Gastonla,  for  defendants. 


▼.  QABRISON  3 

S.B.) 

PER  GTJRIAM.  The  plaintiff  appeals 
from  the  refusal  of  the  court  to  enter  Judg- 
ment for  $1,400,  the  sum  whidi  the  Jury 
found  the  bankrupt  had  Invested  in  the  im- 
provement of  his  father's  land.  In  Michael 
V.  Moore,  157  N.  C.  462,  73  S.  B.  104,  where 
the  husband  had  Invested  funds  in  the  Im- 
provements of  his  wife's  land,  the  court  did 
not  expressly  pass  upon  the  point,  but  by 
analogy  to  the  charge  allowed  for  better- 
ments (Rev.  §  655)  we  think  that  the  land 
should  be  subjected  to  a  Hen  for  the  increas- 
ed value  added  to  it,  and  no  further.  It 
may  be  that,  if  the  bankrupt  was  solvent, 
there  should  be  Judgment  against  him  per- 
sonally- for  the  $1,400,  with  interest  from 
date  of  the  wrons^l  and  fraudulent  sub- 
traction of  that  sum  from  his  assets.  But 
that  point  is  not  presented. 

As  to  the  questions  raised  upon  the  de- 
fendant's appeal,  we  think  that  in  view  of 
the  full  discussion  on  the  three  previous  ap- 
peals, and  on  the  trial  below  in  this  case,  as 
to  the  allegations  of  fact  upon  which  the 
defendants'  exceptions  are  based,  no  further 
discussion  is  necessary. 

As  to  both  appeals,  we  find: 

No  error. 


(179  N.  C.  476) 

CAR  DWELL  v.  GARRISON  et  al.    (Ne.  329.) 

(Supreme  Gourt  of  North  Garollna.    April  28, 

1920.) 


1.  Corporations  ^s» 1 86— Extent  to  whlohstook- 
holder  bounil  by  corporate  resolutions,  de- 
fined. 

A  stockholder  is  bound  by  a  corporate  reso- 
lution regularly  passed  pursuant  to  its  charter 
and  by-laws,  but  such  principle  prevails  only 
in  reference .  to  his  status  and  rights  as  a 
stockholder,  and,  in  a  transaction  where  the 
stockholder  deals  with  the  company  as  a  cus- 
tomer in  an  independent  business  relation,  he 
is  entitled  to  have  his  rights  considered  and  de- 
termined in  that  aspect. 

2.  Corporations  ^=»4I4(2)— Notes  Indorsed  by 
president  held  to  pass  notwithstanding  limita- 
tions on  president's  power  by  resolution  of 
directors. 

Title  to  notes  glirea  to  a  corporation  and 
indorsed  by  its  president  to  plaintiif  for  value 
before  maturity  held  to  pass  by  such  indorse- 
ment, notwithstanding  a  resolution  of  the  di- 
rectors requiring  the  notes  to  be  signed  by 
the  secretary  and  treasurer;  the  indorsement 
being  within  the  scope  of  the  president's  ap- 
parent powers  within  the  rule  that  a  principal 
who  has  clothed  his  agent  with  apparent 'au- 
thority may  not  repudiate  it  by  reason  of  un- 
communicated  limitations. 

3.  Corporations  ^=»426(  10)— Notes  Indorsed  by 
president  without  authority  held  to  pass 
where  fnll  consideration  paid. 

In  an  action  en  notes  given  to  a  corporation 
and  indorsed  by  its  president  to  plaintiff  f6r 
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value  before  maturity  where  it  appeared  that 
the  money  paid  by  plaintiff  for  such  notes  had 
been  turned  over  to  the  corporation,  the  presi- 
dent's indorsement  was  sufficient  to  pass  the 
legal  title,  notwithstanding  a  resolution  of  the 
directors  limiting  his  power  of  indorsement. 

Appeal  from  Superior  Oourt,  Alamance 
County;   Galrert,  Judge. 

Action  by  N.  S.  Cardwell  against  W.  H. 
Garrison  and  others.  Judgment  for  plain- 
tlir,  and  defendants  appeaL    No  error. 

Civil  action  tried  before  hia  honor  T.  H. 
Calvert,  judge,  and  a  Jury  at  January  term, 
1920,  of  the  superior  court  of  Alamance  coun- 
ty. The  action  Is  to  recover  the  amount  pur- 
porting to  be  due  on  four  negotiable  promis- 
sory notes  executed  by  defendants  to  the 
Twin  City  Monument  Company  aggregating 
11,275  principal  money,  with  interest,  and  in- 
dorsed by  said  eon^>any  to  plaintiff  for  value 
before  maturity,  through  William  P.  Sharp, 
its  then  president. 

There  was  allegation  with  evidence  on  the 
paart  of  defendants  tending  to  show  that 
these  notes  were  given  for  shares  of  stock  in 
said  company,  and  that  defendants  were  in- 
duced to  sign  the  same  by  false  and  fraudu- 
lent representations  on  the  part  of  said 
Sharp;  defendants  contending  that  this  de- 
fense was  open  to  defendants  as  against  the 
plaintiff,  who  was  shown  to  be  a  stockholder 
in  the  company  and  by  reason  of  a  resolution 
passed  by  the  directors  in  force  at  the  time, 
requesting  that  all  contracts,  checks,  or  valu- 
able papers  should  be  signed  by  the  secretary 
and  treasurer  of  the  company  and  that  no 
order  should  be  valid  without  such  signature. 

There  were  also  facts  in  evidence  tending 
to  show  that  plaintiff  had  paid  in  purchase 
of  notes  very  near  the  full  value  of  same; 
that  the  company  had  received  such  payment 
or  a  large  portion  of  it,  etc 

It  was  admitted  in  the  record  and  on  the 
argument  that,  at  the  time  plaintiff  acquired 
such  notes  as  stated,  he  had  no  actual  notice 
of  the  alleged  ftaud  nor  of  the  resolution  of 
the  directors  restricting  the  powers  of  the 
president  as  to  the  signing  of  business  papers 
of  the  company. 

The  court  being  of  opinion  that  on  the  ad- 
missions of  the  parties  and  the  evidence^  if 
believed,  the  plaintiff  was  entitled  to  recover, 
so  Instructed  the  Jury.  Verdict  for  plaintiff. 
Judgment,  and  defendants  excepted  and  ap- 
pealed. 

Parker  &  Long,  of  Graham,  for  appellants. 

J.  Elmer  Long,  of  Graham,  W.  S.  Coulter, 
oi  Burlington,  and  Gattis  ft  Gattis,  of  Hills- 
boro,  for  appellee. 

HOKE,  J,  Defendants  except  to  the  validi- 
ty of  this  recovery  on  the  ground  that  plain- 
tiff, being  a  stockholder  in  the  Twin  City 
Monument  Company,  is  affected  with  con- 
structive notice  of  the  limitations  put  up<m 


[the  power  of  the  president  to  indorse  the 
notes  sued  upon  and  is  conclusively  bound  by 
them;  the  positiout  as  we  understand  it,  be- 
ing that  as  to  plaintiff  the  legal  title  has  not 
passed  from  the  OHnpany  and  the  claim  is 
open  to  any  defenses  that  could  be  made 
against  the  company.  This,  though  it  is  ad- 
mitted that  the  plaintiff  had  no  actual  knowl- 
edge of  the  resolution  of  the  directors  on  the 
subject 

[1]  It  is  very  generally  true  that  a  stock- 
holder is  bound  by  a  corporate  resolutbm  reg- 
ularly passed  pursuant  to  its  charter  and  by- 
laws. Meisenhelmer  v.  Alexander,  162  N.  C. 
227-233,  78  S.  E.  161.  But  the  principle 
prevails  only  in  reference  to  his  status  and 
rights  as  a  stockholder,  and  in  a  transaction 
where  the  stockholder  deals  with  the  com- 
pany as  a  customer  in  an  independent  busi- 
ness relation  he  is  entitled  to  have  his  rights 
considered  and  determined  in  that  aspect 

The  position  adverted  to  is  very,  well  stat- 
ed in  Pearsall  ▼.  W.  U.  TeL  Co.,  124  N.  Y. 
256,  26  N.  £.  534,  21  Am.  St  Bep.  662,  as  fal- 
lows: 

"A  shareholder  in  a  corporation  is  not  charge- 
able with  constructive  notice  of  resolutions 
adopted  by  the  board  of  directors,  or  of  pro- 
visions in  the  by-laws  regulating  the  mode  in 
which  its  business  shall  be  transacted  with  its 
customers." 

And  so  stated  is  very  generally  recognized 
and  approved  as  the  rule  that  should  pre- 
vail on  the  subject  14  Corpus  Juris,  p.  845, 
§1285;  7  B.  C.  L.  Corporations,  |  282,  p.  806; 
2  Cook  on  Stockholders;  Cook  on  Corpora- 
tions (3d  Ed.)  i  727,  p.  1121. 

[21  This  being  true,  the  legal  titie  to  these 
notes  would,  in  our  opinion*  pass  by  the  in- 
dorsement ot  the  president  of  the  company, 
notwithstanding  the  resolution  of  the  direc- 
tors establishing  limitations  upon  his  pow- 
ers ;  such  indorsement  beln£^  within  the  scope 
of  his  aKMurent  powers  and  coming  under 
the  accepted  and  wholesoma  rule  that  a  prin- 
cipal who  has  clothed  his  ag^at  with  appar- 
ent authority  to  do  an  act  may  not  repudiate 
such  authority  and  the  effect  of  it  by  reason 
of  private  instructions  or  limitations  uncom- 
municated  or  unknown  to  the  other  party. 

[31  On  the  fftcts  presented,  not  only  is  the 
president  shown  to  be  in  charge  of  die  com- 
pany's transactions  of  this  character,  giving 
him  the  prima  fade  right  to  make  the  In- 
dorsement, but  it  appears  also  that  the  mon- 
ey procured  by  reason  of  this  indorsement  or 
the  great  bulk  of  it  has  been  turned  over  and 
is  >now  held  by  the  company,  and  in  every 
aspect  of  the  matter,  therefore  the  indorse- 
ment should  be  upheld  as  effective  to  pass  the 
legal  titie  to  the  purchaser.  Morris  v.  Baa- 
night,  102  S.  £S.  389,  at  present  term ;  R.  R. 
V.  Smitherman,  178  N.  C.  595,  101  S.  £2.  208; 
TrolUnger  v.  Fleer,  157  N.  C.  81.  72  S.  £3.  795 ; 
Watson  V.  Proximity  Mfg.  Co^i  147  N.  C.  469, 


N.a) 


STATE  T.  SIMONS 

(101  8.E.) 


ei  S.  E.  278.    In  Smlfherman*B  Case  the  prin- 
ciple applicable  Is  stated  as  follows : 

"Secret  limitations  upon  the  authority  of  an 
agent  to  bind  his  principal  contrary  to  the  us- 
ual or  apparent  authority  conferred  upon  agen- 
cies of  like  character,  are  not  binding  upon 
those  dealing  with  such  agent  when  unknown  to 
them,  and  they  are  under  no  obligation  to  In- 
quire into  the  agent's  actual  authority;  and 
where  they  hare  dealt  with  the  agent,  relying 
upon  his  apparent  authority  in  good  faith,  in 
the  exercise  of  reasonable  prudence,  the  prin- 
cipal win  be  bound  by  the  agent's  acts  in  the 
usual  and  customary  mode  of  doing  such  busi- 
ness, though  the  agent  may  have  acted  in  vio- 
lation of  his  priyate  instructions." 

And  In  Trollinger  y.  ileer,  supra,  it  was 
beld  fortber: 

''When  one  person  holds  another  out  as  his 
agent  and  thereby  induces  others  to  act  to  their 
IHrejudice,  upon  the  assumption  that  he  had 
foil  authority  to  represent  him,  it  is  the  same 
in  law  as  if  he  had  expressly  authorised  him  to 
do  so;  or,  if  he  ratifies  what  he  did,  it  is  the 
same,  in  effect,  as  if  he  had  in  the  befl^nning 
actually  and  expressly  conferred  the  requisite 
authority." 

And  it  appearing  further  from  the  record 
that  plaintiff  so  holding  the  notes  by  indorse- 
ment before  maturity  has  bought  for  a  full 
and  fair  price  wlthont  Imowledge  or  notice 
of  the  alleged  fhind  or  of  the  facts  tending 
to  establish  It,  we  concur  in  bis  honor's  view 
that  the  evld^ice  presents  no  Talid  objection 
to  plalntllTs  recovery  on  the  notes  as  holder 
In  due  course. 

We  find  noerrior  in  the  r«eoird,  and  Judg- 
ment for  plaintiff  is  affirm^ 

No  error. 


cm  K.  O.  TOO) 

STATE  ¥.81110118. 

(Supreme  Gonrt  of  North  Carolina.    Biay  G, 

1920.) 


1.  Criminal  law  4s»  1072— Supreme  Court  has 
dlsoretioa  to  grant  eertierari  as  substitute 
for  appeal. 

Where  an  appeal  is  not  prayed  for,  the 
right  to  certiorari  as  a  substitute  for  the  appeal 
Is  not  a  matter  of  course,  and  the  court  wiU 
exercise  discretion  in  regard  to  the  applica- 
tion. 


2.  Criminal  law  «s»l069(l)~Appltcatlon  for 
eertierari  not  made  at  oall  of  distriot  to  wbfoli 
appeal  should  have  been  taken,  Is  too  late. 

An  application  for  certiorari  as  substitute 
for  an  appeal  ought  to  be  made  at  the  earliest 
possible  moment,  and  at  least  at  the  call  of  the 
district  to  which  the  appeal  should  lutve  been 
taken,  and  a  petition  for  certiorari,  not  iUed 
until  later,  and  not  showing  any  legal  excuse 
for  the  delay,  will  be  denied. 


3.  Criminal  law  ^s»l069(t)— Ignorance  of 
law  and  Inability  to  employ  eonnsei  not  ex- 
onse  for  delay. 

Allegations  in  a  petition  for  certiorari  that 
petitioner  was  ignorant  of  his  rights  and  was 
too  poor  to  employ  counsel  do  not  excuse  his 
failure  to  Hie  petition  for  certiorari  in  time. 


4.  Criminal  law  <g=»ll34(7)— MeriU  will  not 
be  determined  on  applioatlen  for  certiorari. 

The  merits  will  not  be  determined  on  a  pe- 
tition for  certiorari 

5.  Indictment  and  Information  4c3>l74— Aeeee* 
sory  before  faot  inoluded  In  an  Indiotment 
oharging  arson  as  prinelpal. 

An  indictment  charging  arson  by  defendant 
as  principal  includes  the  charge  of  arson  as 
accessory  before  the  fact,  so  that  a  Judgment 
accepting  a  plea  of  guilty  as  accessory  under 
such  an  indictment  and  sentencing  defendant 
is  legal. 


Petition  by  one  Simons  for  a  writ  of  eer- 
tiorari,  as  a  substitute  for  aa  appeal^  from 
a  Judgment  sentencing  him  after  a  i^ea  of 
gallty»  as  accomplice  befiore  tlie.fact»  to  ar> 
son.    Petition  denied. 

This  is  a  petition  for  a  writ  of  certiorari 
as  a  substitute  for  an  ai9>eal. 

A  tnnd  bill  of  Indictment  was  retttmed 
against  the  petitioner  at  April  term,  1919,  of 
the  superior  court  of  Anson  county,  charging 
him  with  the  crime  of  arson. 

At  the  Same  term  of  court  a  true  bill  was 
returned  against  one  Jim  Reld,  charging  him 
in  one  count  with  the  crim^  of  arson  and  in 
another  witb  being  accessory  befbre'the  fact 
to  the  crime  of  arson. 

Reid  was  tried  at  said  term,  and  the  peti- 
tioner herein  was  the  principal  witness 
against  him»  •  and  testified,  among  other 
things: 

**1  was  liying  at  llr.  N.  P.  liles*. place.'  John 
McLendon  was  Uring  on  M^.  Tyler  Bennett's 
place.  I  had  a  talk  here  in  town  with  Jim 
Reid  in  regard  to  burning  this  ho.use.  Jim  said 
he  wanted  to  get  me  to  burn  it 

"The  first  time  1  told  him  I  couldn't  do  any- 
thing like  that  That  was  a  few  days  before 
the  18th,  and  on  the  18tfa  he  got  after  me  again 
down  here  -at  this  barber  shop  of  Mr.  Whit 
Hagins.  He  got  after  me  againf  and  said  it 
would  be  all  rig^t;  the  house  wm  insured,  and 
Mr.  Bennett  wouldn't  lose  sny thing,,  and  oaid  he 
would  giTe  me  $150  If  I  would  bum  it  And 
I  burnt  the  house  that  night 

"When  they  had  the  case  up  before  the  Jus- 
tice of  the  peace  I  voluntarily  went  up  there 
and  told  it;  didn't  have  any  lawyer.  Just  went 
on  the  stand  and  told  it;  I  wanted  to  tell  it 
anyway.  Mr.  Roark  was  present  I  heard  his 
honor  say  I  need  not  tell  ansrthing  against 
myself.  No  inducements  have  been  given  me, 
and  no  promises  made  me.  I  don't  under- 
stand anything  about  why  I  am  no^  being  tried. 

"I  don't  know  whether  I  am  interest^  in 
this  trial  or  not  I  Just  told  the  truth  is  why 
I  am  telUng  it" 


4c3>For  «aier  caMb  Me  tame  topic  and  KST-NUMBER  In  all  Key-Numbered  Digesti  and  Indexes 
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Rel4  was  convicted  on  the  second  count 
in  the  indictment,  and  was  sentenced  to  life 
Imprisonment  in  the  penitentiary,  from  which 
Judgment  he  aiqpealed,  and  the  case  is  re-, 
ported  in  178  N.  G.  746,  101  S.  £.  104. 

At  November  term,  1919,  of  said  court,  the 
petitioner  tendered  a  plea  of  guilty  of  acces- 
sory before  the  fact  to  the  bill  of  indictment 
charging  him  with  arson,  which  plea  was  ac- 
cepted by  the  state,  and  the  petitioner  was 
sentenced  to  the  state's  prison  for  life.  No 
appeal  was  taken  from  said  Judgment  and  no 
notice  of  appeal  given. 

Appeals  from  the  county  of  Anson  were 
heard  during  this  term  of  the  Supreme  Court, 
during  the  week  beginning  April  13th,  and 
this  petition  for  a  certiorari  was  not  filed 
until  April  20,  1920. 

The  petition  is  upon  the  ground  that  the 
bill  of  indictment  charging  arson  does  not 
include  the  crime  of  being  accessory  before 
the  fact  to  the  crime  of  arson,  and  that  there- 
fore his  imprisonment  Is  unlawful. 

The  petitioner  alleges  that  he  is  innocent 
of  the  crime,  and  .that  he  swore  falsely  on 
the  trial  of  Jim  Beld;  fhat  Held  did  not 
procure  him  to  bum  the  house,  and  that  he 
had  nothing  to  do  with  It,  and  knew  nothing 
about  it  He  also  allegeci  as  an  excuse  for 
not  taking  an  appeal  that  he  was  carried  to 
Raleigh  within  two  or  three  days  after  Judg- 
ment was  procured  against  him,  and  has  had 
no  opportunity  to  give  notice  of  appeal,  and 
would  not  have  known  how  to  give  such  no- 
tice ;  that  he  has  had  no  opportunity  to  con- 
sult with  counsel,  and  because  of  poverty  has 
been  unable  to  protect  his  rights. 

A.  A.  Tarlton  and  H.  P.  Taylor,  both  of 
Wadesboro,  for  petitioner. 

James  S.  Manning,  Atty.  GeH.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

ALLBN,  J.  [1]  '^ne  of  the  purposes  of  the 
writ  of  certiorari  is  to  answer  as  a  substi- 
tute for  an  appeal,  ♦  •  ♦  but  where  an 
appeal  is  not  prayed  for,  the  certiorari  is 
not  a  matter  of  course,  and  the  court  will 
exercise  a  discretion  in  regard  to  the  appli- 
cation." Bledsoe  v.  Snow,  48  N.  G.  105 ;  Mc- 
Gonnell  v.  GaldweU,  51  N.  G.  409. 

[2]  The  application  should  be  made  "at 
the  term  to  which  the  appeal  ought  to  have 
been  taken,"  "without  any  unreasonable  de- 
lay, and  that  any  such  delay,  after  the  earli- 
est moment  in  the  party's  power  to  make  the 
application,  must  be  satisfactorily  accounted 
for."  Todd  v.  Mackle,  160  N.  C.  359.  76  S. 
B.  245. 

It  is  also  held  in  Mitchell  v.  Baker,  129 
N.  a  63,  89  S.  B.  633,  that  the  petition  for 
the  certiorari  should  be  made  "at  least  at 
the  call  of  the  district"  to  which  the  appeal 
should  have  been  taken. 

Applying  these  principles,  the  petition  must 
be  denied  because  it  appears  that  it  was  not 


filed  until  after  the  appeals  from  the  county  of 
Anson  at  this  term  were  heard,  and  there  is 
no  allegation  which  shows  that  the  petitioner 
was  prevented  from  taking  an  appeal,  or  was 
misled,  nor  is  there  any  legal  excuse  given 
for  failing  to  file  his  petition  earlier. 

[3]  If  Ignorance  of  the  rules  of  practice 
or  inability  to  employ  counsel  could  avail, 
there  would  be  few  cases  in  which  a  peti- 
tion could  not  he  applied  for. 

[4]  Again,  while  the  merits  are  not  deter- 
mined upon  a  petition  for  a  certiorari,  it  ap- 
pears from  the  record  that  the  application 
is  made  upon  the  ground  that  the  petitioner 
swore  falsely  against  another  charged  with 
the  same  crime,  and  that  his  claim  now  made 
that  he  is  innocent  has  no  foundation,  unless 
it  is  found  that  he  now  swears  to  the  truth 
when  he  says  in  his  petition  that  he  has  here- 
tofore committed  perjury  in  regard  to  the 
same  fact 

[5]  If,  however,  these  objections  were  not 
fatal  to  the  application,  it  was  held  In  State 
V.  Bryson,  173  N.  0.  806,  92  S.  B.  698,  sub- 
stantially overruling  an  earlier  case,  that 
the  crime  of  accessory  before  the  fact  Is  in- 
cluded in  the  charge  of  the  principal  crime, 
within  the  meaning  of  section  3269  of  the 
Revisal»  and,  if  so,  the  court  could  accept  the 
ple^i  of  the  defendant  under  the  bill  of  indict- 
ment charging  the  crime  of  arson,  and  the 
Judgment  pronounced  thereon  is  legal. 

The  petition  must  be  denied. 

Petition  denied. 


079  N.  a  a4) 
BANK  OF  UNION  V. STACK  etal.    (No.4l2.) 

(Supreme  Goort  of  North  Garolina.    April  6^ 

1920.) 

1.  EvIilMioe  «s>9»-Faets  showing  sitiatlon  of 
parties  are  relevant. 

Thoagh  evidence  which  is  merely  conjec- 
tural or  remote  or  which  has  no  tendency  ex- 
cept to  excite  prejudice  should  be  excluded^ 
evidence  of  circumstances  surrounding  the  par- 
ties and  necessary  to  properly  understand  their 
conduct  or  motives,  or  to  weigh  tha  reasonable- 
ness of  their  contentions,  is  relevant  and  admis- 
sible. 

2.  Bills  and  notes  «s>5l4— Insolvonoy  of  maker 
of  surrendered  note  held  relevant  on  Issue  of 
oonditlon  to  now  note. 

On  the  issue  whether  a  note  was  deUvered 
conditionally  as  claimed  by  the  indorser,  or  un- 
conditionally as  claimed  by  the  payee  bank, 
evidence  that  the  maker  of  a  note  surrendered 
by  the  bank  on  receipt  of  the  note  in  ques- 
tion was  insolvent  is  relevant  to  contradict  the 
inference  that  the  note  would  not  have  been  sur- 
rendered if  the  new  note  had  been  condition- 
ally delivered. 

I 

Appeal  from  Superior  Gourt,  tJnion  Couii« 
ty;  Lane,  Judge. 
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BANK  OF  UKIOK  ▼.  STACK 
(lot  8.1S.) 


Action  by  the  Bank  of  Union  against  S.  N. 
Stack  anci  another.  Verdict  for  defendants 
was  set  aside  by  the  trial  court,  and  tbe 
named  defendant  appeals.  Reversed,  with 
directions  to  enter  Judgment  on  verdict  for 
defendant  with  right  to  plaintiff  to  appeal 
therefrom* 

This  is  an  action  on  a  note  for  $540.75,  exe- 
cuted by  L.  S.  Small  as  principal  and  the  de- 
fendant S.  N.  Stack  as  surety. 

The  execution  of  the  note  was  admitted, 
but  the  defendant  alleged  ^at  the  delivery 
of  the  note  was  conditionaL  . 

Small,  the  prlndpar  in  the  note,  was  in- 
debted to  S.  L.  McManus  in  the  sum  of  about 
$1,100  secured  by  a  chattel  mortgage;  Mc- 
Manus was  about  to  foreclose  his  mortgage, 
but,  upon  Small  requesting  further  Indul- 
gence, agreed  that,  if  he  (Small)  would  pay 
$800  cash,  he  would  carry  the  balance  an- 
other year.  Small  stated  to  McManus  that 
he  had  only  $900  in  cash,  and  McManus  then 
suggested  that  if  Small  would  borrow  $500 
he  would  release  his  chattel  mortgage  in 
favor  of  the  lender  of  that  sum. 

Small  then  w&it  to  the  plaintiff  bank  to 
borrow  $500,  and  the  bank  agreed  to  lend 
that  sum  if  the  defendant  Stack  would  sign 
Small's  note  and  if  it  could  retain  out  of 
the  $500  a  note  for  $268.61  held  5y  the  bank 
against  McManus,  to  which  McManus  agreed. 
Small  then  went  to  see  the  defendant  Stack 
to  get  him  to  sign  the  note  as  surety. 

The  defendant  offered  testimony  tending  to 
prove  that  he  did  sign  the  note  upon  the 
agreement  that  McManus  would  release  his 
mortgage  and  that  the  bank  should  take  a 
first  mortgage  on  the  property  as  security  for 
the  note ;  that  the  bank  was  informed  of  this 
agreement 

Small  testified,  among  other  things: 

'1  carried  tUs  note  to  the  bank.  Dr.  ITond- 
erburk  went  with  me.  I  left  the  note  with 
Mr.  Blakeley  and  told  him  to  keep  it  until  Mr. 
McManus  released  his  chattel  mortgage,  or 
canceled  It,  so  that  the  one  I  gave  the  bank 
would  be  a  first  lien  on  the  property.  Mr. 
Blakeley  agreed  to  do  this,  and  I  told  him  If 
Mr.  ]k1(<^anus  canceled  tins  paper  or  released  it 
so  as  that  the  mortgage  I  gave  the  bank  would 
be  a  first  lien  I  would  give  McManua  a  check, 
and  if  he  received  my  check  at  the  bank  he 
might  know  the  arrangements  had  gone  through. 
If  he  did  not  receive  the  check,  then  he  could 
bold  the  papers  and  I  would  get  them  some  time 
when  I  was  in  Monroe.  He  said  he  would  do 
this  and  told  me  to  be  sure  not  to  make  any 
check  unless  I  got  the  arrangements  through 
with  McManus." 

13ie  president  of  the  bank  testified  in  be- 
half of  the  deftodant,  in  substance,  that  the 
note  was  delivered  absolutely  and  without 
conditions,  and  that  as  soon  as  the  trans- 
action was  completed  he  marked  the  Me- 
Manua  note  paid  and  sent  it  to  McManus  and 


gave  Small  credit  for  the  balance  of  the 
$500. 

McManus  was  introduced  as  a  witness  for 
the  plaintiff,  and  upon  cross-examination 
stated  over  the  objection  of  the  plaintiff 
that  he  was  insolvent  at  the  time  of  these 
transactions,  to  which  the  plaintiff  excepted. 

The  Jury  returned  the  following  verdict: 

"(1)  Did  the  defendant  execute  the  note  sued 
on  in  this  action?    Answer:   Yes. 

"(2)  In  what  amount,  if  any,  is  defendant 
indebted  to  plaintiff  on  said  note?  Answer: 
Nothing. 

''The  plaintiff  moved  to  set  the  verdict  aside 
and  for  a  new  trial. 

''The  motion  to  set  the  verdict  aside  and  for 
a  new  trial  for  errors  of  law  and  that  the 
verdict  is  against  the  weight  of  the  evidence, 
coming  on  to  be  heard. 

"The  court  sets  aside  the  verdict  as  matter 
of  law  for  that  it  erred  in  admitting  evidence 
of  the  insolvency  of  Samuel  McManus. 

"To  this  the  defendant  excepts  and  appealed 
to  the  Supreme  Court** 

R.  B.  Redwlne,  of  Monroe,  for  appellant 
Stack,  Parker  ft  Craig,  of  Monroe,  for  ap- 
pellee. 

ALLEN,  J.  [1,2]  The  relevancy  "of  evi- 
dence is  frequently  difficult  to  determine,  be- 
cause mcn*s  minds  are  so  constituted  that  a 
circumstance  which  impresses  one  as  having 
an  important  bearing  on  a  controverted  is- 
sue appears  to  another  to  have  no  probative 
force. 

All  the  authorities  are  agreed  that  if  the 
evidence  is  merely  conjectural  or  is  remote, 
or  has  no  tendency  except  to  excite  preju- 
dice, it  should  be  rejected,  because  the  re- 
ception of  such  evidence  would  unduly  pro- 
long the  trial  of  causes,  and  would  probably 
confuse  and  mislead  the  Jury;  but  it  is  not 
required  that  the  evidence  bear  directly  on 
the  question  in  issue,  and  it  is  competent  and 
relevant  if  it  is  one  of  the  circumstances  sur- 
rounding the  parties  and  necessary  to  be 
known  to  properly  understand  their  conduct 
or  motives,  or  to  weigh  the  reasonableness 
of  their  contentions. 

Greenleaf  says  (1  Green.  Bv.  |  61a): 

"It  is  not  necessary  that  the  evidence  should 
bear  directly  on  the  issue.  It  is  admissible  il 
it  tends  to  prove  the  issue  or  constitutes  a  link 
in  the  chain  of  proof,  although,  alone,  it  might 
not  justify  a  verdict  in  accordance  with  it" 

fPaylor  (1  Tay.  Er.  |  816): 

"While  he  (the  Judge)  shall  reject,  as  too  re- 
mote, every  fact  which  merely  furnishes  a  force- 
ful analogy  or  conjectural  inference,  he  may 
admit  as  relevant  the  evidence  of  all  those 
matters  which  shed  a  real,  though  perhaps  an 
indirect  and  feeble  light  on  the  question  in 
issue. 

'The  circumstances  of  the  parties  to  the  suit, 
and  the  position. i^  which  they  stood  when  th/B 
matter  in  controversy  occurred,  are  generally 
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Iiroper  snbjMti  cf  eridence;  and,  indeed,  the 
change  in  the  law  enabling  parties  to  give  tfOh 
timony  for  themselvei,  has  rendered  this  proof 
of  surrounding  circumstances  still  more  im- 
portant than  it  was  in  former  times.** 

Jones  (1  Jones,  By.  |  138): 

''It  has  been  demonstrated  that  testimony, 
obviously  collateral  to  tiie  issues,  which  would 
merely  tend  to  prejudice  the  jury,  must  be  re- 
jfected;  but  where  there  is  such  logical  con- 
nc^on  between  the  fact  offered  as  evidence 
and  the  issuable  fact,  that  proof  of  the  former 
tends  to  make  the  latter  more  probable  or  im- 
probable, the  testimony  proposed  is  relevant,  if 
not  too  remote.  The  competency  of  a  collateral 
fact  to  be  used  as  the  basis  of  legitimate  argu- 
ment is  not  to  be  determined  by  the  condu- 
siveness  of  the  inferences  it  may  afford  in  ref- 
erence to  the  litigated  fact  It  is  enough  if 
these  may  tend,  even  in  a  slight  degree,  to 
elucidate  the  inquiry  or  to  assist,  though  remote- 
ly, to  a  determination  probably  founded  on 
truth.'  Where  there  is  a  conflict  of  testimony 
of  witnesses,  evidence  is  admissible  of  collateral 
facts  which  have  a  direct  tendency  to  show  that 
tiie  testimony  of  one  set  of  witnesses  is  more 
probable  than  Utfit  of  the  other." 

Applying  this  principle,  we  are  of  opinion 
that  the  evidence  of  the  Insolvency  of  Mc- 
Manus  was  competent  and  relevant. 

The  question  in  issue  was  whether  the 
note  in  suit  was  delivered  to  the  plaintHf 
bank  with  or  without  conditions. 

The  president  of  the  bank  testified  tiiat 
there  were  no  conditions;  that  the  delivery 
was  absolute;  and  that  according  to  the 
agreement  between  the  parties  he  nsed  a 
part  of  the  proceeds  of  the  note  to  pay  a 
note  which  McManus  owed  the  bank,  and 
canceled  and  surrendered  the  McManus  note. 

In  the  absence  of  other  evidence,  the  Mc- 
Manus note,  on  which  the  bank  had  loaned 
money,  would  be  accepted  as  solvent  paper, 
and  the  fact  that  the  bank  had  surrendered 
a  valuable  asset  at  the  time  of  the  trans- 
action wond  be  a  circumstance  tending  to 
corroborate  the  evidence  of  its  president 

It  might  well  be  argued,  and  with  much 
force,  that  the  evidence  of  the  president  must 
be  true  and  the  delivery  unconditional,  as 
otherwise  he  would  not  at  the  time,  when  the 
transaction  was  fresh  in  mind,  have  sur- 
rendered a  solvent  paper,  which  he  would 
not  have  had  the  right  to  do  if  the  note  in 
suit  had  been  delivered  conditionally,  and  to 
meet  this  view  it  was  competent  to  prove 
that  the  makers  of  the  note  surrendered  were 
Insolvent  and  tluit  the  bank  parted  with 
nothing  of  valua 

It  follows  therefore,  as  the  evidence  of  in- 
solvency was  properly  admitted,  that  the  rul- 
ing of  his  honor,  setting  aside  the  yerdict  as 
matter  of  law  beoause  of  its  admission,  was 
erroneous.  Let  the  order  vacating  the  ver- 
dict be  set  aside,  and  let  Judgment  be  entered 
on  the  verdict  for  the  defendant,  and  when 


so  entered  the  plaintiff  win  have  the  right  of 
appeal,  if  eo  advised,  and  to  present  its 
exceptions  taken  on  the  triaL 
Beversed* 


cm  N.  G.  6M) 
ALEXANDER  v.  PHARR.    (No.  441.) 

(Supreme  Court  of  North  Carolina.    April  0^ 

1020.) 

CoBttltatfonal  law  «s»e8(3)~Coarts  withoit 

Jorisdiction  to  IsvestHiate  titio  to  olllot  of 

■enber  of  Honse  of  Ropreseitatives. 

Under  Const  art  2,  |  22»  making  each 

house  of  the'  General  Assembly  the  judge  of  the 

qualifications  and  elections  of  its  own  members, 

the  courts  have  no  jurisdiction  over  an  action 

to  try  tiUe  to  the  office  of  member  of  the  ^ouse 

of  Representatives. 

Appeal  from  Superior  Courts  MedclenlMirg 
County;    Harding,  Judge. 

Action  by  the  State,  on  relation  of  Ju^a  M. 
Alexander,  against  Bdgar  W.  Pharr.  From  a 
Judgment  tor  defendant,  plaintiff  appeals. 
Afflsmed. 

This  is  an  action  of  quo  warranto. 
The  plaintiff  states  the  case  in  her  brief  as 
follows : 

"This  is  a  civil  action  of  quo  warranto,  in- 
stituted by  Julia  M.  Alexander,  by  leave  of  the 
Attorney  General  of  North  Carolina,  under  sec- 
tions 827  and  828,  Bevisal  1905  (sections  473 
and  474,  Consolidated  Statutes),  and  brought 
by  the  plaintiff  to  test  the  validity  of  the  titie 
of  the  defendant,  Bdgar  W.  Pharr,  to  the  ofllce 
of  member  of  the  House  of  B^resentatives  of 
General  Assembly  of  North  Carolina,  and  to 
inquire  into  and  determine  the  right  of  the  de- 
fendant to  hold  said  office." 

There  was  Judgment  in  flsTor  of  the  defend- 
ant, and  the  plaintiff  appealed. 

Julia  M.  Alexander,  of  Charlotte,  pro  se. 

Jas.  A.  Bell,  Plumjner  Stewart,  and  Thad- 

deus  A.  Adams»  all  of  Charlotte,  for  appellee. 

FEB  CUBIAM.  This  court  is  without 
Jurisdiction,  because  the  action  is  to  try  the 
titie  to  a  seat  in  the  General  Assembly  of 
North  Carolina,  and  the  Constitution  of  the 
state  (article  2,  |  22)  provides,  "Badx  house 
(of  the  General  Assembly)  shall  be  Jud^e  of 
the  qualifications  and  elections  of  its  own 
members,"  thereby  withdrawing  the  inquiry 
from  the  consideration  of  the  courts. 

This  is  the  construction  given  to  a  similar 
section  of  the  Constitution  of  the  United 
States  in  Britt  y.  Board  of  Canvassers,  172 
N.  C.  797,  90  S.  E.  lOOS. 

Affirmed* 

CliABK,  C  J.,  did  not  sit 
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D  REN  NAN   V.   WILKES^     (No.  803.) 

(Supreme  Court  of  North  GaroUna.    April  {^ 

1020.) 

1.  Spedllo  performanoo  ^=3»II7— Cvldenoa  at 
to  taraa  of  ooatraot  admttaHile  uador  Isaoo^ 

In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  under  the  iasne,  aa  to 
whether  plaintiff  complied  with  the  termi  of  the 
contract,  evidence  wai  admisalble  to  prove  the 
terms  of  the  contract,  as  well  as  to  prove 
whether  they  were  complied  with  by  pUuntifP. 

2.  Trial  ^s»352(i)— Form  of  issuea  not  aate- 
rfal. 

The  form  of  the  issues  is  of  little  conse- 
qnence,  if  the  material  facta  at  issue  are  dear- 
ly presented  by  them. 

3«  Appeal  and  orror  ^=p074(I)— Dleoretloa  In 
•  settUao  Issues  aot  reviewable  If  evidence  on 
material  polats  permitted. 

The  discretion  of  the  judge  in  settUng  is- 
sues will  not  be  reviewed,  if  under  the  issues 
presented  the  parties  have  opportunity  to  offer 
evidence  upon  every  material  phase  of  their 
contentions. 

4.  Trial  ^=>3'50(8)— Isauo  on  admitted  mat- 
ter not  required. 

In  an  action  tor  q;>eci4c  performance,  where 
defendant  admitted  making  the  contract  no  is- 
sue on  that  point  was  required,  and  issues  as 
to  whether  plaintiff  complied  with  the  terms  of 
the  contract  and  whether  defendant  refused 
to  perform  it  were  saffident  to  support  a  jodf- 
ment  for  plaintiff. 

5.  Appeal  and  error  ^=»2t8 (2)— Issues  oan- 
not  bo  complained  of  when  appellant  did  not 
oxoept  or  submit  others. 

Defendant  cannot  complain  of  the  form  of 
the  issues  where  he  Ad  not  except  or  submit 
other  issues. 

6.  Appeal  and  orror  ^s>999(l)— Faott  settled 
by  verdict.  ^ 

A  controversy  of  fact  waa  settled  by  the 
▼erdict  for  plaintiff. 

Appeal  from  SupeFlor  Ck>urt,  Bobeson 
County;   Lyon,  Judge. 

Acttoo  by  J.  H.  Drennan  against  J.  (X 
WlUceaL  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    No  error. 

Woodberry  Lennon  and  MclJean,  Yarser, 
McLean  ft  Stacy,  all  of  Lambcrton,  for  ap- 
ntilant 

&.  B.  McLean,  of  Mazton,  for  appellee. 

BBOWN,  J.  This  is  an  action  to  compel 
tba  npeciflc  performance  of  a  contract  to 
convey  a  tract  of  land. 

It  is  contended  In  this  court  that  the  ia- 
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sues  are  insufficient  to  support  the  Judgment 
As  we  anderstand  the  ease,  the  tonus  of 
the  c<mtract  are  not  in  dispute.  It  is  ad« 
mltted  in  the  ai^swer  that  defendant  did 
contract  and  agree  with  plaintiff  to  sell  him 
the  lands  for  the  sum  of  $1,560.  It  Is  al- 
leged in  the  answer  that  the  plaintiff  failed 
to  comply  ,wlth  the  agreement.  But  what- 
ever the  terms  of  the  contract  were,  the  jury 
have  found  that  the  plaintiff  complied  with 
its  terms. 

[1]  Under  this  issue,  it  was  open  to  both 
parties  to  introduce  evidence  to  prove  the 
terms  of  the  contract,  as  well  as  to  whether 
they  were  complied  with  by  plaintiff. 

[2]  The  form  of  issues  is  of  little  conse- 
quence If  the  material  facts  at  issue  are 
clearly  presented  by  them.  Paper  Ca  v. 
Chronicle,  116  N.  O.  147,  20  S.  E.  367.  . 

[3]  The  discretion  of  the  Judge  in  settling 
issues  win  not  be  reviewed  by  us  if  under 
the  issues  presented  the  parties  have  oppor- 
tunity to  offer  evidence*  upon  every  material 
phase  of  their  contentions.  Redmond  t. 
Mittllenax,  118  N.  C.  60S,  18  S.  B.  708. 

[4]  The  court  was  not  compelled  to  sub- 
mit to  the  Jury  an  issue  as  to  whether  the 
defendant  did  contract  to  sell  the  land  to 
plaintiff,  for  that  .was  admitted  in  the  an- 
swer, and  therefore  no  such  issue  was  raifr 
e4  by  the  pleadings,  and  only  issues  should 
be  submitted  that  are  raised  by  the  plead- 
ings. The  only  dispute  related  to  the  terms 
of  the  contract  and  as  to  whether  the  plain- 
tiff complied  with  them.  The  issues  submit- 
ted cover  every  issue  raised  by  the  plead- 
ibgs,  and,  when  construed  with  reference  to 
the  admissions  in  the  answer,  are  amply 
sufficient  to  support  the  Judgment 

t6]  If  defendant  was  dissatisfied  with  the 
form  of  the  issues,  he  should  have  excited 
and  submitted  oOier  issues.  We  find  in  the 
record  no  issues  tendered  by  defendant,  and 
no  exception  to  those  submitted,  and  no  as- 
signment of  error  relating  thereto. 

Where  an  issue  inv<^ved  by  the  pleadings 
was  not  tendered,  and  the  issues  submitted 
were  not  objected  to  on  the  trial,  a  party 
in  such  default  cannot  complain  for  the  first 
time  in  this  court  Maxwell  r.  Mclrer,  118 
N.  G.  288,  18  S.  EL  820;  Porter  v.  Railroad, 
07  N.  a  06,  2  S.  B.  681,  2  Am.  St  Bepw  272; 
Clements  v.  Rogers,  05  N.  a  24& 

[I]  We  &ink  this  controversy  one  of  fact 
almost  exclusively,  and  that  It  has  been  set- 
tled by  the  verdict  of  the  Jury.  There  is 
only  one  assignment  of  error  relating  to  the 
evidence  and  two  to  the  charge,  and  we 
think  they  are  without  merit  and  need  nof 
pe  discussed.  The  controversy  was  put  to 
the  Jury  clearly  and  fairly. 

No  error. 
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filLLIAM   V.   ATLANTIC    COAST    LINE    R. 
CO.  «tal.    (No.  299.) 

(Supreme  Court  of  North  Oarolina.    April  5, 

1920.) 

1.  Railroads  ^=s>5>/2.  New,  vol.  6A  Key-No.  8o- 
rieo— Liable  for  negligenoo  ooeurring  while 
operafed  by  government. 

A  railroad  is  liable  for  negligence  occurring 
while  the  government  was  operating  the  road 
under  a  lease  entered  into  under  Act  Cong,  of 
Aug.  29,  1916,  c.  418  (U.  S.  Comp.  St.  {  1974a), 
and  such  liability  is  not  affected  by  return  of 
the  roads  to  their  owners  or  the  abandonment 
of  supervision  by  the  government. 

2.  Carriers  ^=p280(5)  —  Passenger  choosing 
box  car  not  entitled  to  damages  from  lack  of 
aocommodation. 

A  carpenter  at  work  under  government  con- 
tractors at  an  army  camp  site  who  knew  that 
a  cattle  car  was  the  only  accommodation  fur- 
nished by  a  railroad  to  transport  workers  to 
and  from  a  dty  to  the  camp  site,  and  chose  to 
avail  himself  of  it,  cannot  recover  for  injuries 
received  when  he  slipped  and  fell  as  he  was 
disembarking  at  the  usual  stopping  place,  on 
the  ground  that  the  railroad  faUed  to  furnish 
proper  accommodations. 

Appeal  from  Superior  Court,  (Tumberland 
County;  Calvert,  Judge. 

Actlcm  by  Q.  R.  Gilliam  against  the  Atlan- 
tic Coast  Line  Railroad  Company  and  Walker 
D.  Hines,  Director .  General  of  Railroads. 
JudgmeAt  for  plaintiff,  and  defendants  ap- 
peaL    Reversed. 

This  is  an  action  against  the  Atlantic  CoaMt 
Line  Railroad  Company  and  Hin^  Director 
(xeneral,  for  the  recovery*  of  damages  for  per- 
sonal Injuries  sustained  by  the  plaintiff  No- 
vember 6,  1918,  on  his  return  to  Fayetteville 
from  Camp  Bragg,  where  he  was  a  carpenter 
employed  by  government  contractors.  He 
testified  that  he  was  residing  in  Fayetteville, 
and  each  day  went  out  to  the  camp  site  on  a 
''shuttle  train"  composed  of  cattle  and  box 
cars,  which  left  early  in  the  morning,  and  re- 
turned to  the  city  late  in  the  evening;  that 
from  October  6  to  November  6  he  had  been 
riding  back  and  forth  to  and  from  the  camp 
in  a  cattle  car,  and  knew  the  kind  of  cars 
that  were  being  run  on  this  train;  that  on  the 
evening  of  Novemtter  6,  1918,  he  came  back 
to  the  dty  after  dark,  at  or  about  7  o'clock, 
and  as  the  men  were  crowding  out  of  the 
door  of  the  cattle  car  plaintiff  went  to  get 
out,  and  his  foot  slipped.    He  says: 

"I  went  to  get  out,  and  in  stepping  over  the 
steel  door  dip,  as  I  went  to  step  over,  my  foot 
slipped.  This  steel  is  in  all  cattle  cars,  and  I 
got  my  right  foot  caught,  and  it  threw  me  out 
on  my  left  side  in  the  coal  cinders  and  clink- 
ers." 

The  engine  of  the  train  stopped  at  the 
Norfolk-Southern  station,  or  below  it,  and  the 


cars  were  back  across  Hay  street  and  to- 
wards Maiden  Lane.   He  said: 

"This  was  the  pl|ice  the  train  had  been  stop- 
ping;  had  stopped  there  when  the  plaintiff  rode 
before;  the  place  the  engine  stopped  was  the 
usual  place." 

The  defendants  Introduced  no  testimony. 
The  defendants  moved  for  a  judgment  of 
nonsuit,  whidb  was  denied.  Verdict  and 
judgment  fpr  plaintiff.  Appeal  by  defend- 
ant railroad  company. 

Rose  &  Rose*  of  Fayetteville^  for  appei- 

lanta 

W.  C.  Downing  and  Sinclair  &  Dye^  both 
of  Fayetteville,  fOr  appellee. 

CLARK,  C.  J.  [1]  The  counsel  for  the  At- 
lantic Ck)ast  Line  Railroad  contend  that  the 
company  is  not  liable  in  an  action  for  dam- 
ages because  its  line  was  under  operation  and 
control  of  the  government,  under  the  general 
supervision  of  its  codefendant,  Walker  D. 
Hines,  Director  GeneraL  But  they  admitted 
that  the  company  was  being  so  operated  un- 
der a  lease  made  by  it  to  the  United  States 
government,  which  lease  was  authorized  by 
Act  Cong.  Aug.  29,  19161,  c.  418  (U.  S.  Com- 
piled Statutes,  i  1974a).  Under  the  act  <rf 
Congress  the  President  was  "empowered 
*  *  *  to  take  possession  and  assume  con- 
trol of  any  system  or  systenos  of  transporta- 
tion, or  any  part  thereof,  and  to  utilize  the 
same,  to  the  exclusion  as  far  as  may  be  nec- 
essary of  all  other  traffic  thereon,  for  the 
transfer  or  transportation  of  troops,  war  ma- 
terial and  equipment,  or  for  such  other  pur- 
poses connected  with  the  emergency  as  may 
be  needful  or  desirable."  It  was  not  required 
or  expected  that  the  government  should  take 
possession  if  the  management  of  the  rail- 
roads could  be  procured  by  agreement,  and 
accordingly,  with  very  few  exceptions,  the 
coirtrol  and  managemeot  of  the  various  rail- 
roads in  this  country  were  acquired  by  an 
actual  lease  from  each  company.  The  proc- 
lamations issued  by  the  President  December 
26,  1917,  and  April  11,  1918  (U.  S.  Comp.  St 
1918,  {  1974a),  both  recite  that  the  Director 
General  **8hall  *  •  «  enter  upon  negotia- 
tions with  the  several  companies  looking  to 
agreements  for  just  and  reasonable  compen- 
sation for  the  possession,  use,  and  control  of 
their  respective  properties  and  fix  such  just 
compensation  as  provided  by  law,"  and  fur- 
ther that  'Nothing  herein  contained,  ex- 
pressed or  implied,  *  •  *  shall  be 
deemed  in  any  way  to  impair  the  rights  of 
the  stockholders,  bondholders,  creditors,  and 
other  persons  having  interests  in  said  sys- 
tems of  transportation  or  in  the  profits  thereof 
to  receive  just  and  adequate  compensation  for 
the  use  and  control  and  operation  of  their 
property  hereby  assumed." 

It  Is  not  necessary  to  quote  in  full  the 
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statutes  and  proclamations  on  the  subject. 
The  object  of  the  legislation  and  of  the 
gOTemment  was  to  leave  these  corporations 
in  the  control  of  their  own  officials  as  far  as 
possible  and  to  exercise  only  such  general 
management  as  was  necessary  for  the  pur- 
poses of  carrying  on  the  war. 

Accordingly,  as  has  been  said,  leases  were 
made  by  an  agreement  between  the  Director 
General  acting  tor  the  government  and  the 
railroad  companies,  with  very  few  excep- 
tions. By  virtue  of  the  lease  with  the  Atlan- 
tic Coast  Line  Railroad  the  relation  of  lessor 
and  lessee  existed,  and  under  the  authority 
of  Logan  v.  Railroad,  116  N.  C.  940,  21  S.  £. 
959,  and  Harden  v.  Railroad,  129  N.  C.  354,  40 
S.  B.  184,  56  L.  R.  A.  784, 85  Am.  St  Rep.  747, 
the  company  was  liable  for  damages  sustain- 
ed in  the  transportation  of  freight  or  passen- 
gers, and  service  upon  the  local  agent  was 
service  upon  the  Director  General,  and  also 
upon  the  conrpanies  represented  by  him. 
Grady  v.  Railroad,  116  N.  C.  952,  21  S.  E.  304. 
This  was  held  in  Clements  v.  Southern  R. 
R.  Co.,  in  a  unanimous  opinion,  179  N.  C. 

,  102  S.  E.  899,  filed  Feb.  25, 1920,  in  which 

the  court  also  said: 

'The  plaintiff  conld  not  be  deprived  of  his 
right  of  action  against  the  company  whose  en- 
gine he  was  operating  because  the  road  was 
temporarily,  but  by  lawful  authority,  in  the 
control  and  management  of  a  lessee,  or  a  re- 
ceiver. The  plaintiff  had  nothing  to  do  with 
that  matter.  The  receipts  and  expenses  of  the 
operations  will  be  adjusted  between  the  com- 
pany and  lessee  or  receiver  when  the  accounts 
are  settled,  and  the  road  will  now  soon  be  re- 
turned to  the  company  in  all  probability." 

The  whole  matter  is  fully  discussed  and 
determined  in  that  case,  and  also  in  Hill  v. 
Director  General,  178  N.  a  607,  101  S.  E. 
876,  in  which  Hoke,  J.,  said: 

"The  defendant  the  Director  General  must  be 
considered  a  party  only  as  being  in  the  man- 
agement  and  control  of  the  defendant  rail- 
road" 

— and  that  the  company  was  "responsible  for 
the  torts  conmiitted"  while  under  government 
control,  citing  numerous  cases,  at  page  610 
(101  8.  fi.  878),  where  the  court  said: 

"The  act  of  Congress  applicable,  and  under 
which  the  Director  General  professes  to  have 
taken  over  the  control  and  management  of  the 
road,  being  an  act  of  the  Sixty-Fifth  Congress 
entitled  as  an  act  to  provide  for  the  operation 
of  transportation  systems  while  under  federal 
control*  approved  March  21,  1918  (40  U.  S. 
Statutes  at  Large,  pt.  1,  p.  457),  contains, 
among  others,  the  following  provision,  being 


the  former  portion  of  section  10:  'Carriers 
while  under  federal  control  shall  be  subject  to 
all  laws  and  liabilities  as  common  carriers, 
whetber  arising  under  state  or  federal  laws  or 
at  common  law,  except  in  so  far  as  may  be  in- 
consistent with  the  provisions  of  this  act  or  any 
other  act  applicable  to  such  federal  control  or 
ivith  any  order  of  the  President.  Actions  at 
law  or  suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments  rendered 
as  now  provided  by  law;  and  in  any  action  at 
law  or  suit  in  equity  against  the  carrier,  no 
defense  shall  be  made  thereto  upon  the  ground 
that  the  carrier  is  an  instrumentality  or  agency 
of  the  federal  government," 

The  liability  of  the  railroads  in  this  state 
for  damages  such  as  this  have  been  reiK)g- 
nized  without  exception  in  every  case  since 
the  passage  of  the  act  of  Congress  in  the  su- 
perior court  and  this  court,  and  there  would 
have  been  unutterable  confusion  if  shippers 
and  passengers  and  others  could  not  have 
looked  to  the  lessee  company  for  damages. 
The  point  has  been  contested  only  In  the 
above  cases,  Clements  v.  Railroad  and  Hill 
V.  Director  General,  and  the  unanimous  opin- 
ion of  the  court  was  rendered  in  both  cases, 
after  full  consideration,  sustaining  the  lia- 
bility of  the  carrier.  And,  as  was  said  in 
Clements  v.  Railroad,  supra,  recovery  against 
the  carrier  in  such  cases  will  not  be  affected 
by  the  return  of  these  corporations  to  their 
owners,  or  rather  the  abandonment  of  super- 
vision by  the  government,  which  has  since 
taken  place  on  March  1,  1920. 

[2]  However,  as  for  the  other  ground  of 
demurrer  to  the  evidence,  we  are  of  opinion 
that  there  was  no  evidence  of  negligtece  on 
the  part  of  the  carrier,  and  that  the  nonsuit 
should  have  been  granted.  The  train  com- 
posed of  cattie  and  box  cars  was,  so  ttir  as 
the  evidence  shows,  the  only  transportation 
out  to  the  camp  site  and  back.  The  plaintiff 
knew  that  this  was  the  only  accommodation 
that  was  furnished,  and  he  chose  to  avail 
himself  of  it.  He  testified  that  as  he  went 
to  get  out,  "in  stepping  over  the  steei  door 
dip,  my  foot  slipped.''^  He  also  says  that 
''this  was  the  place  the  train  had  been  stop- 
ping, and  where  the  engine  stopped  was  the 
usual  place."  The  injury  was  due  to  an  ac- 
cident— the  slipping  of  the  plaintiff's  foot — 
for  which  the  defendants  were  in  no  wise  to 
blame. 

On  review  of  the  entire  testimony  for  the 
plaintiff,  for  none  was  introduced  by  the  de- 
fendant, we  think  that  as  to  this  ground  the 
motion  of  nonsuit  should  have  been  granted. 

Reversed* 
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(Supreme  Court  of  North  Carolina,     liay  6, 

1920.) 

1.  Appeal  and  error  ^=»830(l)— If  original  de- 
cision affirmed  on  rehearing,  further  petition 
by  same  party  not  entertained. 

Where  the  origizud  dedsion  was  reaffirmed 
on  petition  for  rehearing,  and  the  petition  was 
dismissed,  a  further  petition  for  rehearing  hy 
the  same  party  was  irregular,  and  could  not  be 
entertained. 

2.  Appeal  and  error  $=s»830(  I )— Rehearing  la 
not  matter  of  right 

An  appeal  is  a  matter  of  right,  but  a  peti- 
tion to  rehear  is  not,  and  is  a  matter  in  the 
discretion  of  the  court,  and  must  be  exercised 
according  to  rules  prescribed  by  the  court, 
which  has  sole  control  of  its  own  practice  and 
procedure. 


On  petition  for  rehearlxig.  Petition  dla- 
miased.  . 

For  former  opinion,  see  179  N.  C  — ^i  101 
S.  £>.  564. 

CL  a.  Moore,  of  Aahevllle^  in  pro.  per. 

CLARK,  C.  J.  This  is  a  second  petition 
to  rehear,  and  in  fact  a  third  petition,  which 
the  plaintiff  styles  "a  fnrther  petition  to 
rehear.**  The  case  sought  to  be  reheard 
was  decided  December  27,  1919;  opinion 
by  Brown,  J.  The  first  petition  to  rehear 
was  ordered  docketed  by  the  two  Justices 
to  whom  It  was  referred  at  request  of  peti- 
tioner under  rule  53  (95  S.  E.  vii),  and  upon 
consideration  by  the  court  the  original  deci- 
sion was  reaffirmed  and  the  petition  dismiss- 
ed. A  second  petition  was'  sent  in,  but  did 
not  receive  the  approval  of  the  two  Justices 
to  whom  it  was  referred,  and  under  the  rules 
of  the  court  was  not  docketed,  and  was  re- 
turned to  the  petitioner  denied,  with  a  state- 
ment from  the  clerk,  by  authority  of  the 
court,  that  a  second  application  for  rehear- 
ing by  the  same  party  was  not  allowable, 
and  the  petitioner  was  referred  to  Nelson  v. 
Hunter,  145  N.  C  334,  69  S.  E.  11$,  where  it 
Is  said: 

"A  second  rehearing  is  permissible  only  when, 
on  the  first  rehearing,  we  have  reversed  or  ma- 
terially changed  the  opinion  that  was  sought  to 
be  reheard,  as  in  Elmore  v.  Bailroad,  Ji.32  N.  C. 
865/'  and  the  second  petition  is  by  thie  other 
party. 

[1]  In  this  third  petition  to  rehear  it  Is 
evident  that  the  petitioner  misunderstood 
the  reference  to  Elmore  v.  Railroad,  supra, 
which  was  cited  as  presenting  the  only  con- 
dition In  which  a  second  rehearing  was  al- 
lowable. In  Elmore's  Case  on  the  first  re- 
heariug  the  original  opinion  was  reversed, 


and  the  second  rehearing  was  allowed  on  ap> 
plication  by  the  orooslte  party,  and  the  orig- 
inal decision  reinstated.  The  role  is  almost 
without  exception  In  the  precedents  that, 
when  a  t>etitlon  to  rehear  is  denied,  a  second 
petition  by  the  same  party  is  not  permissi- 
ble. Otherwise,  as  the  court  said  in  Craw- 
fordsville  v.  Johnson,  51  Ind.  40Q,  in  denying 
a  second  petition  to  rehear: 

**li  •  ^  •  Q  second  petition  for  a  rehear* 
ing  can  be  filed  by  the  same  party  in  the  ssme 
case,  •  •  •  why  may  not  10^  20,  or  100  pe- 
titions for  rehearing  be  filed  by  the  same  party 
in  the  same  case?" 

In  Williams  t.  Conger,  181  U.  S.  890,  9 
Sap.  Ct  793,  83  L.  Ed.  201,  the  court  said 
that,  having  denied  the  petition  to  rehear-^ 

"the    persistent    renewal    of  the    application 

*  *  *  is  not  in  order,  and  does  not  recom- 
mend itself  to  the  favorable  consideration  of 
the  court." 

In  Bank  ▼«  Qrimthal,  39  Fla.  888,  22  South. 
685,  the  court  said: 

"A  second  application  for  the  rehearing  of  a 
cause  in  [the  appellate]  court  by  the  same  party 
and  upon  the  same  grounds  as  a  former  applica- 
tion that  has  been  considered  and  denied  is  ii^ 
regular  and  must  be  denied.*' 

In  Hope  T.  Ferris,  77  Mich.  800,  48  N.  W. 
874,  it  was  held  that  a  rehearing  not  being 
a  matter  of  right,  an  order  denying  a  former 
petition  to  rehear  cannot  itself  be  reheard. 
To  the  same  purport,  Coates  y.  Canning- 
ham,  100  IlL  403.  In  Smith  y.  Dennison, 
101  IlL  657,  It  is  said: 

"A  second  petition  for  the  rehearing  of  a  cause 

•  *  *  by  the  same  party  will  not  be  enter- 
tained" 

^<;itlng  Garriqk  t.  Chamberlain,  100  HI.  476^ 
and  adds: 

'*It  matters  not  that  upon  the  denial  of  the 
first  petition  the  court  saw  proper  to  modify  the 
language  of  its  opinion  previously  filed.  It  is 
the  decision  of  thr  court,  not  so  much  the  rea- 
sons which  may  have  been  assigned,  •  *  ^ 
that  is  the  subject  for  reconsideration  upon  an 
application  for  the  rehearing  of  a  cause.  If 
the  decision  originally  made  is  adhered  to  <m 
such  reconsideration,  altiiough  the  reasons  i^ven 
for  it  may  be  modified,  or  the  grounds  of  a  de- 
cision changect,  it  will  not  be  open  to  further 
review  at  the  instance  of  the  same  party." 

There  was  no  change  as  to  the  language, 
or  reasoning,  of  the  opinion  In  the  present 
case  in  denying  tlie  first  petition  to  rehear, 
but  we  give  the  above  citation  as  applicable 
in  such  cases.. 

In  Newberry  v.  Blntchford,  106  111.  584, 
the  court  said  that,  after  denying  a  rehear- 
ing, the  court  will  not  reopen  the  discussion 
of  the  questions  previously  determined  on 
the  application  of  the  same  party,  pointing 
out  that,  as  the  court  would  not  hear  the 
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same  q:aestlon8  presented  by  a  second  appeal 
in  the  same  case,  it  woald  not  do  so  upon  an 
application  for  a  second  rehearing.  In  a  lat- 
er case,  Leathe  t.  Thomas,  283  IlL  430,  84 
N.  fib  481,  the  court  said: 

**When  a  petition  for  rehearing  has  heen  de- 
nied, another  application  for  rehearing  will  not 
be  entertained." 

"Only  one  rdiearing  is  granted  in  any  cause, 
unless  matters  axe  decided  [on  the  rehearing] 
which  -had  not  been  prenoudy  considered  and 
reserved  for  a  rehearing."  State  ▼.  Willson,  37 
Iia.  Ann.  727;  Westerfield  t.  lievis,  48  La.  Ann. 
63,  0  South.  52. 

In  3  Cyc  218,  it  is  said: 

"A  second  application  for  the  rehearing  of  a 
cause,  by  the  same  party  and  upon  the  same 
grounds  as  a  former  application  has  been  con- 
sidered and  denied,  will  not  be  entertained" — 
citing  authorities  in  the  notes. 

In  Watson  t.  Dodd,  72  N.  C.  240,  the  court 
said: 

*The  weightiest  considerations  make  it  the 
duty  of  the  courts  to  adhere  to  their  decisions. 
No  case  ought  to  be  reyersed  upon  petition  to 
rehear,  unless  it  was  decided  hastily,  and  some 
material  point  was  overlooked,  or  some  direct 
authority  was  not  called  to  the  attention  of 
the  court" 

See  rery  numerous  citations  to  this  case 
In  Anno.  Bd. 

For  a  stronger  reason,  when  the  losing 
party  has  had  opportunity  by  a  petition  to 
rehear  to  show  that  such  material  point  was 
overlooked,  or  that  some  direct  authority 
was  not  called  to  the  attention  of  the  court, 
or  that  the  case  was  decided  hastily,  and  has 
failed  to  so  satisfy  the  court  he  should  not 
be  again  heard  upon  another  petition  to  re- 
bear. 

"Interest  reipublicse  ut  sit  finis  litium." 
When  a  party,  by  reason  of  a  nonsuit  or  oth- 
erwise, renews  his  action,  on  the  same 
ground,  again  and  again,  before  a  magis- 
trate, or  before  the  superior  court,  the  courts 
wiU  prevent  a  defendant  (who  has  some 
rights)  being  oppressed  or  annoyed  Dy  vexa- 
tious litigation,  and  will  restrain  the  per- 
sistent plaintilt  from  bringing  further  ac- 
tion, by  a  bill  of  peace.  Certainly  the  courts 
should  not  permit  a  party  to  renew  his  liti- 
gation by  petition  to  rehear,  unless  the  peti- 
tion is  well  founded,  and  when  it  has  once 
decided  that  it  is  not,  it  cannot  be  again 
presented  by  a  second,  or  in  this  case  a  third, 
application  to  rehear. 

It  appears  from  the  opinion  of  Brown,  J., 
In  this  case  (179  N.  0.  — ,  101  S.  B.  564), 
that  this  matter  has.  occupied  its  full  share 
of  the  time  of  the  courts.    He  says: 

'The  identical  cause  waS  before  this  cfourt 
in  a  case  between  the  same  parties  at  spring 
term,.  l»ie"  a71  N.  a  697.  89  9-  B.  43),  and. 
the  action  was  dismissed.  "Another  action  was 
brought  ♦  •  ♦  November  5,  1914,  and  tried 
before  Harding,  J„  February   term,   1916,   in  < 


which  a  Judgment  of  nonsuit  was  entered;  the 
cause  of  action  being  based  upon  the  same  drafts' 
or  assignments.  Another  action  was  brought 
February  24»  1917,  based  upon  the  same  cause 
of  action,  and  *  *  *  was  tried  Aprfl  term, 
1918,  before  Stacy,  Jn  upon  the  following  i»> 
sues:  '(1)  Is  the  defendant  indebted  to  the  plain- 
tiff ;  and  if  so,  in  what  amount?  Ana.  No.  (9 
Is  the  plaintiff's  claim  barred  by  the  statute  of 
limitations?  Ans.  No.'  The  court  set  aside  the 
verdict  of  the  jury  as  to  th^  second  issue,  and 
ordered  judgment  against  the  plaintiff  upon  the 
first  issue.  *  *  *  An  appeal  was  taken  to 
this  oourt,  and  appears  in  177  N.  O.  114,  97 
S.  £.  824.  In  dosing  its  opinion,  the  court  said: 
'We  think  the  charge  on  the  first  issue  was 
correct,  and  practically  reduced  the  controversy 
to  one  of  fact,  which  has  been  settled  by  the 
jury's  finding  on  the  first  issue.' " 

The  opinion  in  this  case  (179  N.  O.  — 9 101 
S.  E.  564,  citing  171  N.  G.  697, 89  S.  S.  43,  and 
177  N.  a  114,  97  S.  E.  824,  betv^^^D  the  same 
parties)  was  very  carefully  and  considerately 
written.  The  first  petition  to  rehear  it  was 
docketed  by  leave  of  the  two  judges  to  whom 
it  was  referred,  and  upon  reconsideration  of 
the  coort  It  waa  bailed.  The  second' and 
third  petitions  to  rehear,  as  held  in  the  au- 
thorities above  dted«  are  'irregular  and 
c&nnot  be  entertained."  We  have  been  thus 
full  in  discussing  the  matter,  out  of  con- 
sideration to  the  plaintiff,  who  is  fully  sat- 
isfied that  this  court  has  been  in  error  all 
along;  but  he  has  had  his  constitutional 
"day  in  court" — several  days  in  fact  We 
decided  the  case  according  to  what  we  be> 
lieve  correct,  and  we  deem  it  now  due  to  the 
defendant,  and  every  defendant  in  like  case, 
that  he  should  not  be  further  vexed  by  liti- 
gation over  the  same  subject-matter,  and 
that  other  litigants  shQuld  have  opportunity 
to  be  heard. 

[2]  An  appeal  is  a  matter  of  right,  but  a 
petition  to  rehear  is  not  It  is  a  matter  in 
the  discretion  of  the  court,  and  must  be  ex- 
ercised according  to  the  rules  prescribed  by 
this  Court  (rule  08),  which  has  sole  control 
of  its  own  practice  and  procedure  (Hemdon 
y.  Insurance  0>.,  Ill  N.  0.  384,  16  S.  BS.  466, 
18  U  R.  A.  547,  and  cases  there  cited,  and 
citations  to  that  case  in  the  Anno.  Ed.) ;  and 
among  these  conditions  are  this:  That 
when  the  court  has  granted  or  has  denied 
a  petition  to  rehear,  whether  such  petitloa 
fails  by  reason  of  the  refusal  of  the  two 
judges  (to  whom  the  matter  has  been  re- 
ferred by  the  petitioner)  to  ordei:  it  docketed, 
or  is  denied  by  the  court,  as.  in  this  case,  aft- 
er it  Is  docketed  and  reconsidered,  that  is 
the  end  of  litigation,  and  no  further  rehear- 
ing can  be  had  upcm  the  application  of  the 
same  party.  This  to  <A]y  permissible,  as 
already  said,  when  on  the  rehearing  the  for- 
mer opinion  is  reversed,  In  whIcQi  case  the 
respondent  can  file  his  petition  to  rehear,  as 
in  Elmore  v.  l^allrqad,  132  N.  O.  865,  44  S, 
E.  620;  cited  in  Nelson  y.  Hunter,  145  N,  C. 
334,  59  S.  E.  U6. 
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In  this,  as  in  the  two  previous  petitions  to 
rehear,  the  petitioner  is  peorticularly  insist- 
ent that  in  the  case  sought  to  be  reheard 
he  was  denied  a  trial  by  Jury.  The  merits 
of  the  petition  cannot  be  considered,  as  they 
were  passed  upon  when  we  denied  the  first 
petition,  but  we  reiterate,  as  said  by  Brown, 

X,  179  N.  C. ,  101  S.  B.  564  (the  opinion 

in  this  case),  that  the  jury  found  on  the  iden- 
tical cause  of  action  between  the  same  par- 
ties in  the  trial  before  Stacy,  J.,  April,  1918, 
against  the  plaintiff,  and  on  appeal  the  judg- 
ment was  sustained  (177  N.  C.  114,  97  S.  E. 
824).  That  is  an  estoppel  by  record,  and 
there  was  no  fact  to  submit  to  the  jury. 

Petition  dismissed. 


(179  N.  C.  663)         ; 

NORTON   V.  SMITH.     (No.  508.) 

(Supreme  Court  of  North  Carolina.    May  12, 

1920.) 

1.  Frauils,  statute  of  ^s»IIO(l)«-Doooriptlon 
in  contract  held  snfllolont  to  admit  parol  evU 
denoe  to  Identify  land. 

In  an  action  for  breach  of  contract  for  the 
sale  of  land,  a  description  in  the  contract  that 
defendant  had  sold  to  plaintiff  "his  entire  tract 
or  boundary  of  land,  conBlsting  of  146  acres," 
plaintiff  to  "have  dwelling  till  he  gets  his  to- 
bacco crop  worked  off,"  held  a  sufficient  com- 
pliance with  the  statute  of  frauds  (Revisal  1905, 
I  976),  to  admit  parol  evidence  to  identify  the 
land. 

2.  Evidence  ^=9452— Rule  at  to  proof  of  patent 
or  latent  ambiguities  as  to  description  stated. 

Where  a  deed  describes  a  house  and  lot  as 
belonging  to  grantor,  and  it  be  shown  that  he 
has  more  than  6ne,  there  is  a  latent  ambiguity 
which  may  be  explained  by  parol  proof.  . 

Appeal  from  Superior  Ck)urt,  Alexander 
County;  Long,  Judge. 

Action  by  W.  H.  Norton  against  J.  A. 
Smith.  Judgment  for  plaintiff,  and  defend* 
ant  appeals.    No  error. 

Plaintiff  brought  this  action  to  recover 
damages  for  the  breach  of  a  contract  for  the 
sale  of  land.  The  defense  was  that  the  de- 
scription of  the  land  was  too  uncertain  and 
indefinite  and  the  contract  is  therefore  void. 
The  land  was  described  as  follows: 

"Whereas  J.  A.  Smith  has  sold  to  W.  H. 
Norton  his  entire  tract  or  boundary  of  land  con- 
sisting of  146  acres  on  the  following  conditions, 
*  *  *  payments  to  be  secured  by  notes  and 
mortgage  on  said  land,  with  interest  from  date 
of  transfer.  Said  Norton  is  to  pay  to  said 
Smith  $12,000  sum  total  in  all,  $200.00  cash  in 
hand  on  the  above  amount,  the  receipt  of  which 
is  hereby  acknowledged,  $4,800.00  to  be  paid 
when  deed  is  made  and  delivered,  not  later 
than  Oct.  10,  1918,  balance,  in  payments  of 
$2,000  on  Jan.  1st  of  each  year,  commencing 


Jan.  1,  1020,  till  last  payment,  which  would  be 
$1,000  Jan.  h  1923.  Said  J.  A.  Smith  is  to  have 
all  the  cultivated  crops  this  year.  Smith  is  to 
have  dwelling  till  he  gets  his  tobacco  crop 
worked  off,  -which  will  be  about  January  1st, 
or  as  soon  thereafter  as  possible.^ 

The  jury  returned  the  following  verdict: 

(1)  Did  the  defendant  make  the  written 
agreement  with  the  plaintiff  to  sell  bis  entire 
tract  or  boundary  of  land  oontaining  146  acres 
to  the  plaintiff,  as  alleged  in  the  complaint? 
Answer:  Yes. 

(2)  Did  the  defendant  afterwards  refuse  to 
convey  the  said  land  to  the  plaintiff,  as  alleged? 
Answer:   Tes. 

(3)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:  $1840.00. 

Judgment  on  the  verdict,  and  the  defend- 
ant appealed. 

J.  H.  Burke,  of  Taylorsvllle,  P.  A.  Linney, 
of  Boone,  and  U  (X  Caldwell,  of  StatesvlUe, 
for  appellant 

W.  A.  Self,  of  Hickory,  John  Qwaltney  and 
James  Alexander,  both  of  Taylorsvllle,  and 
H.  P.  Grier,  of  Statesville,  for  appellee. 

WALiKER,  J.  (after  stating  the  facts  as 
above).  There  was  evidence  tending  to  show 
that  the  defendant  owned  but  one  tract  of 
land,  and  had  listed  for  taxation  only  one 
tract,  which  was  the  land  occupied  by  him 
as  a  home;  that  it  contained  exactly  146 
acres;  that  he  had  lived  there  10  or  11 
years ;  the  land  is  about  one  mile  from  Stony 
Point,  where  the  contract  was  made ;  it  has 
his  dwelling  on  it,  and  defendant  raised  to- 
bacco there.'  It  appears  to  be  a  well-known 
pla6e,  and  the  only  one  the  defendant  owned. 
It  is  admitted,  in  the  answer,  that  the  de- 
fendant refused  to  convey  any  land  to  the 
plaintiff.  Defendant  alleged  in  his  answer 
that  the  contract  is  void,  because  the  descrip- 
tion is  not  a  sufficient  compliance  with  the 
statute  of  frauds  (Revisal,  {  976),  which  is 
specially  pleaded  in  bar  of  the  right  to  re- 
cover. Upon  this  plea,  the  judge  charged 
cbrrectly  as  to  the  law,  and  the  jury  has 
found  against  him  as  to  the  facts. 

II]  The  description  is  sufficient  for  the  ad- 
mission of  parol  evidence  to  identify  the 
land,  or  to  fit  it  to  the  land  intended  to  be 
sold  and  conveyed.  The  contract  described 
it  as  the  defendant's  "entire  tract  or  bound- 
ary of  land,"  and  further  as  ''consisting  of 
146  acres."  It  was  not  a  part  of  another 
tract,  but  was  a  separate  and  distinct  tract. 
It  was  the  same  as  if  J.  A.  Smith  had  de- 
scribed it  as  "his  146-acres  tract  of  land." 
It  also  appears  by  the  evidence  to  be  the 
trax^t  he  was  cultivating  in  tobacco  that  year^ 
and  to  have  had  more  than  one  dwelling. 
But  the  fact  that  he  owned  only  one  tract, 
and  that  it  contained  146  acres,  was  sufficient 
to  identify  it  as  the  land  the  defendant  con- 
tracted to  convey.    Carson  v.  Kay,  52  N.  C 
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609,  78  Am.  Dec  287  is  exactly  In  point 
There  the  descriptlan  was  '*my  boose  and  lot 
in  the  town  of  Jefferson,"  and  it  was  held 
that  it  would  "nndonbtedly"  be  snfDdent,  if 
in  a  will,  to  pass  the  testator's  house  and 
lot,  in  the  absence  of  any  proof  to  show  that 
he  had  more  than  one.  If,  then,  snch  a  de- 
scription would  be  sufficiently  certain  in  a 
will,  we  cannot  perceive  any  reason  why  it 
should  not  be  so  in  a  deed,  as,  in  both  instru- 
ments, the  only  requisite,  as  to  the  certainty 
of  the  thing  described,  is  that  there  shall  be 
no  patent  ambiguity  in  the  description  by 
which  it  is  designated.  A  house  and  lot,  or 
one  house  and  lot  in  a  particular  town,  would 
not  do,  because  too  indefinite  on  the  face  of 
the  instrument  itself.  See  Pliunmer  v. 
Owens,  45  N.  C.  254;  Murdock  ▼.  Anderson, 
57  N.  O.  77.  But  "my  house  and  lot"  im- 
ports a  particular  house  and  lot,  rendered 
certain  by  the  description  that  it  is  one 
which  belongs  to  me,  and,  upon  the  face  of 
the  instrument,  is  quite  as  definite  as  if  it 
had  been  described  as  the  house  and  lot  in 
which  I  now  live,  which  is  undoubtedly  good. 
[2]  Where  the  deed  or  will  does  not  itself 
show  that  the  grantor  or  devisor  had  more 
than  one  house  and  lot,  it  will  not  be  pre- 
sumed that  he  had  more  than  one,  so  that 
there  is  no  patent  ambiguity,  and  if  it  be 
shown  that  he  has  more  than  one,  it  must  be 
by  extrinsic  proof,  and  the  case  will  then  be 
one  of  a  latent  ambiguity,  which  may  be  ex- 
plained by  similar  prool  An  agreement  "to 
furnish  water  out  of  the  mill  dam  sufficient 
to  carry  the  fulling  mill  and  carding  ma- 
chine" was  held  in  Fish  v.  Hubbard,  21 
Wend.  (N.  Y.)  651,  to  be  a  sufficient  memoran- 
dum to  defeat  a  plea  of  the  statute  and  to 
let  in  i>arol  evidence  to  identify  the  property, 
Judge  Oowm  remarking: 

"If  it  were  in  proof  that  the  devisor  or  gran- 
tor owned  one  mill  dam,  one  carding  machine 
and  one  fulling  mill,  and  no  other  property  of 
that  description,  at  the  date  of  his  will  or  deed, 
ought  we  to  hesitate  in  saying  that  he  intended 
to  pass  such  property?  or  should  we  say  that 
possibly  he  may  have  intended  some  property  of 
his  neighbor  or  neighbors,  answering  a  siniilar 
description?*' 

The  presumption  is  strong  that  a  descrip- 
tion which  actually  corresponds  with  an  es- 
tate owned  by  the  contracting  party  is  in- 
tended to  apply  to  that  particular  estate,  al- 
though couched  in  such  general  terms  as  to 
agree  equally  well  with  another  estate  which 
he  does  not  own.  In  the  subsequent  case  of 
Mead  v.  Parker,  115  Mass.  413,  15  Am.  Rep. 
110,  where  the  writing  was  in  these  words, 
"This  is  to  certify  that  I,  Jonas  Parker,  have 
sold  to  Franklin  Mead  a  house  on  Church 
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street  for  the  sum  of  five  thousand  five  hun- 
dred dollars,"  ttie  court  heM  that  evidence 
was  competent  to  show  wliat  liouse  the  de- 
fendant owned  on  Church  street,  if  he  had 
only  one,  and  decreed  specific  performance 
of  the  ocmtract,  remarking  as  follows:    , 

"The  most  specific  and  precise  description  of 
the  property  intended  requires  some  parol  proof 
to  complete  its  identification.  A  more  general 
description  requires  more.  When  all  the  cir- 
cumstances of  possession,  ownership,  and  situ- 
ation of  the  parties,  and  of  their  relation  to 
each  other  and  the  property,  as  they  were  when 
the  negotiations  took  place  and  the  writing  was 
made,  are  disclosed,  if  the  meaning  and  applica- 
tion of  the  writing,  read  in  the  Ugbt  of  those 
drcumstances,  are  certain  and  plain,  the  parties 
will  be  bound  by  it  as  a  sufficient  written  con- 
tract or  memorandum  of  their  agreement." 

So  it  has  been  held  that  a  description  of 
land  as  that  on  which  a  certain  person  re- 
sides is  sufficient  to  identify  it  by  parol  evi- 
dence G^orrisey  v.  Love,  26  N.  C.  38;  Sim- 
mons V.  Spruill,  66  N.  C.  9),  or  by  its  name, 
as  the  "home  place,"  the  "Lynn  place"  or  the 
"Leonard  Greeson  place."  (Smith  v.  Low,  24 
N.  C.  457.)  These  positions  are  fully  sus- 
tained by  Lewis  v.  Murray,  177  N.  C.  17,  at 
pages  19-21,  97  N.  E.  750,  citing  Bateman  v. 
Hopkins,  157  N.  O.  470,  73  S.  B.  133,  Ann. 
Cas.  1913C,  642,  Thomburg  v.  Masten,  88 
N.  C.  293,  Farmer  v.  Batts,  83  N.  C.  887,  and ' 
other  casesJ  Every  valid  contract. must  con- 
tain a  description  of  the  subject-matter ;  but 
it  is  not  necessary  it  should  be  so  desoribed 
as  to  admit  of  no  doubt  what  it  is,  for  the 
identity  of  the  actual  thing  and  the  thing  de- 
scribed may  be  shown  by  extrinsic  evidence; 
Fr^  on  Specific  Performance,  {  209 ;  Pomeroy 
on  Contracts,  §  90,  and  note;  Buckhorne  L. 
&  T.  Co.  V.  Yarbrough,  102  S.  E.  630,  at  tbla 
term.  We  have  not  the  slightest  doubt  that 
this  description  is  not  a  patent  ambiguity, 
but,  at  most,  is  a  latent  one,  susceptible  of 
being  made  certain  by  extrinsic  proof.  It  is 
far  more  accurate  than  some  of  the  descrip- 
tions held  by  the  authorities  to  be  sufficient- 
ly definite,  as  against  a  plea  of  the  statute  of  * 
^uds,  to  admit  parol  evidence  for  the  pur- 
pose of  fitting  the  description  to  the  land  in- 
tended to  be  conveyed. 

The  other  exceptions,  as  to  evidaice,  etc., 
are,  in  the  view  taken  of  the  case,  immateri- 
al, and  if  the  rulings  were  erroneous  they 
were  harmless.  The  uncontradicted  f^cts 
clearly  identify  the  land.  The  defendant 
offered  no  evidence  to  show  that  he  owned 
any  other  ''entire  tract  or  boundary  of  land" 
containing  146  acres,  or  that  he  did  not  in- 
tend to  sell  his  home  places 

No  error. 
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STATE  V.   FINK.     (No.  467.) 

(Supreme  Court  of  North  CSarolixuu    May  12, 

1920.) 

i.  Lleenses  ^=s>6(l2)»8tatuto  regulattng  au- 
tomobile ileenses  held  to  limit  olty's  power  to 
lloense  buslnoes. 

Laws  1019,  c.  189,  imposiiig  a  higher  tax 
on  automobilea  for  hire  than  on  those  for 
piivate  use,  and  prohihiting  a  county,  dty,  or 
town  license  fee  on  motor  vehicles  in  excess  of 
fi  per  annum,  imposes  the  state  tax  on  the 
business,  as  well  as  on  the  ownership  of  the 
automobiles,  so  that  the  statute  deprives  a 
city  of  its  right  under  its  charter  (Prfv.  Laws 
1907,  c.  344),  empowering  it  to  license  busi- 
nesses, to  impose  a  license  greater  than  $1  in 
the  business  of  operating  automobiles  for  hire. 

2.  Statutes  ^s»225— Aott  relating  to  same  sub* 
Jeot  oonstruod  together. 

Statutes  appertaining  tp  the  same  subject 
are  to  be  construed  together. 

3.  Statutes  ^=9225— Particular  atatote  Inoon- 
tistent  with  earlier  general  statute  should  be 
oonsidered  an  exception. 

A  subsequent  statute,  expressing  a  par- 
ticular intent  inconsistent  with  the  general  in- 
tent of  a  prior  statute,  excepts  the  particular 
subject-matter  from  the  general  operation  of 
the  prior  statute. 

Appeal  from  Superior  Court,  Cabarma 
County;  Shaw,  Judge. 

Hallman  Fink  was  convicted  of  operating 
an  automobile  for  hire  within  a  city  without 
having  the  city  license,  and  he  appeals.  Re- 
versed, with  certificate  that  verdict  of  not 
guilty  be  entered  and  defendant  discharged. 

The  charge  is  for  operating  an  automobile 
for  hire  in  the  city  of  Concord  withoiit  the 
city  license  and  without  having  paid  the  li- 
cense tax  of  120  imposed  by  the  dty  author- 
ities for  the  privilege,  etc.  The  facts  rele- 
vant to  the  issue  and  the  decision  of  the 
court  thereon  are  embodied  in  the  judgment 
as  XoUows: 

It  is  admitted  that  the  city  of  Concord  is  a 
municipal  corporation,  chartered  and  existing 
under  the  Private  State  Laws  of  North  Caro- 
lina, Session  1907,  chapter  344.  The  city  of 
Concord,  at  its  April  meeting,  1919,  passed  the 
following  ordinance: 

**Be  it  ordained  by  the  board  of  aldermen  of 
the  city  of  Concord  that  by  authority  of  the 
charter  of  the  city  of  Concord  and  the  laws  of 
North.  Carolina  the  following  amounts  are 
hereby  assessed,  levied  and  taxed  against  ano 
upon  each  of  the  occupations  or  businesses 
herein'  named,  as  a  privilege  license  tax,  payable 
in  advance,  with  the  right  reserved  by  the  said 
board  to  revoke  its  license  any  time  that  the  li- 
censee shall  be  convicted  in  a  police  or  justice's 
court  of  violating  any  of  the  ordinances  regulat- 
ing the  operation  or  manner  of  conducting  said 
t>usine8s,  said  amounts  to  be  paid  for  the  privi- 
lege of  doing  business  in  the  dty  of  Concord, 


from  May  1, 1919,  to  May  1, 1920,  to  wit:  Aa- 
tomobile  for  hire,  each,  not  over  25c  except 
special  contract,  $20.00." 

It  is  admitted  that  Halhnan  Fink  operated  an 
automobile  for  hire  within  the  city  of  Qonoord 
to  carry  passengers  in  said  city  at  25  oents 
each,  with  additional  charges  for  special  con- 
tract, without  having  applied  for  or  obtained 
a  city  license  as  required  by  said  ordinance. 
But  he  did  tender  to  the  d^  tax  collector  of 
the  dty  of  Concord  the  sum  of  $1,  as  provided 
by  chapter  189,  §  6,  Public  Laws  of  1919.  It 
is  admitted  that  Hallman  Fink  had  paid  all 
taxes  provided  for  in  section  5,  chapter  18^, 
Public  liews  of  1919,  and  the  said  Hallman 
Fink  had  displayed  upon  his  said  car  the  num- 
bers of  the  spedal  service  license  furnished  by 
the  secretary  of  state,  as  provided  in  said  chap- 
ter 189,  Public  Laws  of  1919. 

It  is  admitted  that  tiie  Private  Iaws  of  North 
Carolina,  Session  1907,  amendment  to  charter 
of  the  City  of  Concord,  section  50,  subsection 
"d."  of  chapter  844,  contains  the  following: 
'To  regulate,  control,  tax  and  license  all  fran- 
chises, privileges,  businesses,  trades,  protea- 
sions,  callings  or  occupations  which  are  now 
or  may  hereafter  be  taxed  by  the  laws  of  the 
state  of  North  Carolina  by  imposing  a  franchise, 
license  or  privilege  tax  upon  each  and  every  of 
the  aforementioned  subjects  in  such  amount  as 
the  aldermen  may  deem  proper,  not  to  exceed 
one  thousand  dollars." 

It  is  admitted  that  the  form  of  license  issued 
by  the  city  is  In  the  following  words  and  fig- 
ures: ''Corporation  Privilege  License,  City  of 
Concord.  (Not  transferable.)  Recdved  of  John 
Doe,  twenty  dollars  in  full  for  privilege  tax. 
License  is  hereby -granted  to  said  party  above 
named  for  the  privilege  of  carrying  on  the  busi- 
ness of  auto  hire  within  the  corporate  limits  of 
the  dty  of  Concord.  N.  C,  for  the  year  ending 
May  1,  1920.    R.  F.  Mills,  City  Tax  CoUector." 

The  Jury,  having  been  duly  sworn  and  exam- 
ined, find  the  foregoing  facts  as  a  special  ver- 
dict ;  and  if  upon  said  facts  the  court  is  of  the 
opinion  that  the  defendant  is  guilty,  the  *jury 
find  the  defendant  guilty,  but  if  upon  said  fore- 
going statement  of  facts  the  court  is  of  'the 
opinion  that,  as  a  matter  of  law,  the  defendant 
is  not  guilty,  then  we,  the  jury,  find  the  de- 
fendant not  guilty. 

The  judgment  of  the  court  was  "that  the  de- 
fendant is  guilty;  that  he  pay  the  city  license 
tax  of  $20,  a  fine  of  $5,  and  the  costs." 

Defendant  excepted  and  appealed. 

Maness  &  Armfield,  of  Concord,  for  appel- 
lant. 

The  Attorney  General  and  Frank  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

HOKE,  J.  In  the  recent  caso  of  State  ▼. 
Prevo,  178  N.  C.  740,  101  S.  B.  870,  it  was 
held  that,  in  order'  to  a  conviction,  on  a 
charge  of  this  general  character,  it  was  nec- 
essary to  show  a  violation  of  a  lawful  ordi- 
nance,^and,  further,  that  a  town  or  city  or- 
dinance in  contravention  of  a  valid  state 
statute  on  the  subject  is  void. 

Considering  the  record  in  view  of  these 
principles,  it  appears  that  section  6  of  Laws 
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1017,  chapter  140,  entltied  ''An  ftct  regolatiiig  |  on  condition  that  a  •olBcient  response  be 


the  use  of  automobiles,*'  etc.»  a  license  or 
registration  fee  is  established  for  the  nse  of 
motor  vehicles,  rated  according  to  spectfied 
horse  power/  and  containing  the  proviso  that 
"no  county,  city,  or  town  may  require  a  total 
registration  fee  in  an  amount  greater  than 
one-hali  the  fee  required  by  the  state."  This 
regulatioo  is  repealed  in  chapter  189,  Laws 
1919,  and  section  6  of  the  later  act  provides, 
in  party  as  follows: 

"That  section  six  of  chapter  one  hundred  and 
forty  of  the  Public  Laws  of  one  thousand  nine 
hundred  and  seventeen  be  stricken  out  and  the 
following  inserted  in  lieu  thereof:  That  a  li- 
cense or  registration  fee  shall  be  charged  and  col- 
lected annually  on  motor  vehicles  registered  un- 
der the  provisions  of  this  act,  on  each  motor 
▼ehide,  except  motor  trucks,  motor  vehicles  for 
the  carriage  of  passengers  for  hire,  and  motor- 
cydes,  as  follows:  On  each  motor  vehide  having 
a. rating  of  twenty-six  horse  power  or  less,  a 
registration  license  fee  of  ten  dollars;  on  each 
motor  vehide  having  a  rating  of  more  than 
twenty-six  horse  power  but  not  more  than 
thirty  horse  power,  a  registration  or  license  fee 
of  fifteen  dollars;  on  each  motor  vehide  hav- 
ing a  rating  of  more  than  thirty  horse  poWer  a 
registration  or  license  fee  of  twenty  dollars; 
tiiat  each  motor  vehide  used  for  the  carriage  of 
passengers  for  hire  shall  carry  a  special  *'serv- 
ice"  license  to  be  furnished  by  the  secretary  of 
state,  for  which  the  license  fee  shall  be  twice 
the  amount  fixed  for  like  motor  vehides  for 
private  nse/" 

After  making  definite  regulations  for  a  tax 
CO  mottorcydes  and  motortrucks  the  section 
contains  the  proviso: 

'That  no  county,  dty  or  town  shall  charge 
any  license  *  *  *  fee  on  motor  vehides  in 
tfoeess  of  one  dollar  per  annum." 

It  wlU  thus  be  noted  that,  in  the  substi- 
tuted section,  the  tax  is  rated  according  to 
power,  and,  further,  motor  vehides  are  in 
part  dassified  into  "those  operated  for  private 
use  and  those  for  the  carriage  of  passengers 
for  hire,"  the  latter  being  charged  twice  the 
amount  of  the  former,  and  to  have  issued 
them  a  service  license  *^y  the  secretary  of 
state,"  and  with  the  proviso,  as  stated,  *'that 
no  county,  dty  or  town  shall  charge  any  li- 
cense •  ♦  ♦  f ee  ♦  ♦  ♦  greater  than  one 
dollar."  This  later  section,  containing  the 
rule  which  now  prevails  on  the  subject.  Is 
taken  from  diapter  189,  Laws  1919,  entitled 
^An  act  to  provide  for  the  construction  and 
maintenance  of  a  system  of  state  highways 
and  to  enable  the  state  to  secure  the  bene- 
fits of  federal  aid  therefor,  and  for  other 
purposes."  The  object  of  the  law  as  indicat- 
ed being  to  create  a  state  highway  fund  by 
placing  on  the  operating,  of  motor  vehides  a 
tax  as  large  as  it  would  reasonably  bear; 
thus  alfording  to  the  state  a  substantial  sum 
for  the  extensive  highway  improvements  con- 


made  by  the  state  authorities.  And  it  is  the 
evident  meaning  and  purpose  of  the  statute 
that  the  great  bulk  of  the  tax  to  be  raised 
from  this  source  shall  go  to  the  "state. high- 
way fund,"  the  local  tax  of  $1,  which  may 
be  Imposed  by  counties,  dtles  and  towns,  be- 
ing allowed,  no  doubt,  to  meet  the  expense 
and  to  secure  the  benefits  of  local  supervi- 
sion, as  to  the  personnel  and  methods  of  lo- 
cal operators,  and  probably  also  to  establish 
something  like  unlfomiity  of  local  rates,  to 
be  imposed  upon  this  important  and  growing 
business. 

[1]  It  is  insisted  for  the  state  that  the  li- 
cense fee,  provided  for  in  the  public  law,  is 
one  of  ownership  merely,  and  in  no  way  af- 
fects the  provision  in  the  charter  of  the  dty 
of  Ooncord  (Private  Laws  1907,  c.  344,  i  00, 
subd.  *'d"),  empowering  its  authorities  to 
''regulate,  oontrd,  tax  and  license  all  fran- 
chises, privileges,  business,  trades*  profes- 
sions, callings  or  occupations  *  *  *  by  im- 
posing a  frandiise,  license  or  privilege  tax 
upon  each  and  every  of  the  aforementioned 
subjects,"  etc.  But  in  our  view  the  tax  im- 
posed in  the  general  law  is  a  license  tax  for 
the  privilege  of  operating  motor  vehides: 
First,  for  private  use;  second,  for  carrying 
passengers  for  hire,  and  la  one  and  the  same 
kind  of  tax  formerly  authorised  under  the 
dty  diarter  that  is  a  franchise,  license^  or 
privilege  tax.  It  is  stated  in  the  ordinance 
that  the  tax  of  $20  is  imposed  for  privilege  of 
operating  an  automobile  for  hire,  and,  this 
bdng  true,  the  force  and  eifect  of  the  state 
law,  regulating  the  use  and  operating  of  au- 
tomobiles for  hire,  is  to  withdraw  motor  ve- 
hides for  hire  from  the  power  to  tax  this 
occupation,  as  cotiferred  generally  in  the 
diarter,  and  limits  the  power  for  this  pur- 
pose to  a  tax  of  $1,  as  the  later  state  statute 
clearly  and  in  express  terms  provides. 

[2]  These  statutes  appertaining  to  the 
same  subject  are  to  be  construed  together 
(Keith  V.  Lodchart,  171  N.  0.  451,  88  S.  E. 
040,  Ann.  Cas.  1918D,  916),  and  by  correct  in- 
terpretation the  particular  intent  expressed 
in  the  later  state  statute  will  control  the 
power  conferred  generally  in  the  diarter, 
and  constituting  the  business  of  operating 
motor  vehicles  for  hire  an  exception,  with 
the  tax  thereon  restricted  to  |1.  Rankin  v. 
Gaston  County,  173  N.  C.  683,  92  S.  B.  719; 
Bramham  v.  Durham,  171  N.  O.  196,  88  S.  E. 
347 ;  School  Oommissioners  v.  Aldermen,  158 
N.  C-  191r.l98,  73  S.  E.  905. 

[S]  In  the  Sdiool  Ck>mmis6ioners'  Qase, 
supra,  the  prindple  is  stated  as  follows: 

"When  a  'general  Intent  is  expressed  in  a 
statute  and  the  act  also  expresses  a  particular 
intent  incompatible  with  the  former,  the  par- 
ticular Intent  is  to  be  considered  in  the  nature 

^ .  ^  -  «_  ^^       ^       -  ^  ^      ^  of  an  exception' "— dting  1  Lewis,  Sutherland, 

templated  by  the  act  and  to  meet  and  secure    sut.  Construction  (2d  Ed.)  {  268;  Rodgers  v. 
the  aid  of  the  UAmnX  government  prolfered  i  U.  6.,  18&  U.  S.  83,  22  Sup.  Ot.  582,  46  L.  Ed. 
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«16;  Stockett  v.  Bird's  Adm'r,  18  Md.  484; 
Dahnke  v.  People,  168  111.  102.  48  N.  E.  137, 
59  L.  R.  A.  197. 

And  authoritative  cases  on  the  subject  else- 
Tvhere  are  to  the  same  general  effect.  Bar- 
rett V.  New  York  (C,  C.)  189  Fed.  268 ;  Buf- 
falo ▼.  Lewis,  192  N.  Y.  193,  84  N.  B.  809; 
Newport  y.  Merkel  Bros.,  156  Ky.  580,  161  S. 
W.  549 ;  Helena  v.  Dunlap,  102  Ark.  131,  143 
S.  W.  13a 

The  dty  authorities,  therefore,  being  with- 
out power  to  impose  a  license  tax  on  this 
t)U8ines8  greater  than  $1,  the  ordinance  by 
which  they  undertake  to  collect  a  tax  of  $20, 
<!ontrary  to  the  provisions  of  the  general  law, 
must  be  declared  void,  and  the  prosecution 
predicated  upon  it  necessarily  fails.  State 
V.  Prevo,  supra,  citing  State  v.  Webber,  107 
N.  C.  962.  12  S.  B.  598,  22  Am.  St.  Rep.  920. 
There  is  error,  and  this  will  be  certified 
that,  on  the  facts  found,  a  verdict  of  not 
guilty  be  entered,  and  defendant  be  dis- 
<:harged. 

Reversed. 


»<179  N.  C.  542) 

WITTSON  et  al.  v.  DOWtlNG  et  al. 

(No.  445.) 

(Supreme  Court  of  North  Carolina.    ICay  12, 

1920.) 


J.  Dedication  «=s>l9(5)— Platting  and  telllno 
lots  witb  refereneo  to  plat  oonstitutes  "dedi- 
cation" of  streets. 

When  owner  of  suburban  or  other  property 
dias  it  platted,  showing  lots,  parks,  streets,  al- 
leys, etc.,  and  sells  off  lots  or  any  of  them  in 
reference  to  plat,  as  between  parties,  action 
constitutes  a  dedication  of  streets,  etc.,  for 
4>ublic  use,  though  not  presently  opened  or  ac- 
cepted or  used  by  the  public. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dedica- 
tion.] 

2,  Dedication  ^=>3I— Is  never  complete  as  to 
general  publio  until  acceptance. 

In  so  far  as  the  general  public  are  concem- 
•ed,  and  without  reference  to  claims  and  equi- 
ties of  individual  purchaser  of  lots  with  refer- 
ence to  plat  made  by  seller,  a  dedication  of 
streets  and  alleys  shown  thereon  is  never  com- 
,plete  until  acceptance. 


3.  Vendor  and  purchaser  ^=3» 1 30 (2)— Market- 
able title  in  vendor  to  areas  previously  otfer- 
ed  as  streets  by  plat  where  platting  is  can- 
celed. 

Despite  Laws  1911,  c  55,  merely  regulating 
priorities  as  between  two  conflicting  dedica- 
•tions,  where  owner  platted  land,  showing  streets 
and  alleys,  and  sold  lots  with  reference  to  plat, 
but  indiyidual  purchasers  deeded  relinquishment 
-of  rights  in  streets  or  alleys,  while  pubUc  nev- 
er accepted,  opened,  or  used  such  streets,  and 
city  authorities  made  formal  renunciation,  own- 
•er's  title  to  all  land  is  perfect,  and  he  can  com- 
;pel  acceptance  by  purchaser. 


Appeal  fkrom  Superior  Court,  Mecklenburg 
County;  Lane,  Judge. 

Controversy  without  action  by  Albert  J. 
Wittaon  and  others  against  H.  S.  (Dowling 
and  another.  From  Judgment  for  plaintiffB, 
defendants  appeal.    Affirmed. 

The  question  presented  in  this  case  is  the 
right  of  plaintiffs  to  collect  the  purchase 
money  for  a  parcel  of  land  in  the  corporate 
limits  of  the  city  of  Charlotte  which  plain- 
tiffs, heirs  at  law  of  Samuel  Whittkowski, 
deceased,  have  contracted  to  sell  to  defend- 
ants for  $20,000,  on  condition  that  plaintiffs 
coald  make  an  indefeasible  fee-simple  title 
to  said  land,  including  the  portion  of  the 
land  designated  as  ''Meadow  Street"  tind  oth- 
er streets  and  alleys  shown  thereon,  as  they 
appear  in  a  certain  plat,  theretofore^  made 
by  said  Samuel  Whittkowski,  former  owner, 
and  recorded  in  registry  office  of  Mecklen- 
burg county  on  July  14,  1906.  Defendants, 
admitting  execution  contract  and  a  readi- 
ness and  ability  to  pay  the  stipulated  price, 
resist  recovery  on  the  ground  that  there 
had  been,  by  reason  of  said  plat,  an  irrevo- 
cable dedication  of  the  streets  and  alleys, 
etc.,  shown  on  said  plat  There  was  judg- 
ment for  plaintiffs,  and  defendants  except- 
ed and  appealed. 

Pharr,  Bell  &  Sparrow,  of  Charlotte,  for 
appellants. 

Cansler  ft  Oinsler,  of  Charlotte^  for  ap- 
pellees. 

HOKE,  J.  Plaintiffs,  devisees  and  heirs 
at  law  of  Samuel  Whittkowski,  deceased, 
having  contracted  to  sell  to  defendants  a 
certain  piece  of  land,  now  within  the  corpo- 
rate limits  of  the  city  of  Charlotte,  for  ^20,- 
000,  and  defendants  resisting  recovery  on  the 
alleged  ground  that  plaintiffs  are  not  in  posi- 
tion to  make  a  free  and  unincumbered  fee- 
simple  title,  as  required  by  the  stipulations 
of  the  contract,  the  pertinent  facts  affecting 
the  validity  of  the  title  offered  are  set  forth 
in  the  case  agreed  as  follows: 

'That  m  1900,  said  Samuel  Wittkowski  own- 
ed a  tract  of  land  lying  in  the  then  suburbs  of 
Charlotte,  consisting  of  a  block  bounded  on  the 
Dortheast  by  Elizabeth  avenue,  on  the  south- 
east by  Cecil  street,  on  the  southwest  by  Provi- 
dence Road,  or  East  Fourth  street  extended, 
and  on  the  west  by  Little  Sugar  creek. 

"Some  time  thereafter,  and  prior  to  July, 
1905,  he  had  this  block  of  land  platted  into,  nu- 
merous lots,  on  which  plat  (which  was  record- 
ed) were  left  certain  open  spaces  between  the 
lots,  marked  'alleyways,*  and  another  open 
space  50  feet  in  width,  and  extending  through 
the  center  of  the  block  from  Cecil  street  to  the 
creek,  marked  'Meadow  Street,'  the  whole 
6(]uare  being  boggy  and  swampy  and  lying  sev- 
eral feet  below  the  level  of  the  surrounding 
streets. 

'Thereafter  the  said  Wittkowski  conveyed 
two  lots  off  of  this  block  to  one  Howie  by  deeds 
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dnly  recorded  in  the  register't  office  for  Meck- 
lenbarg  ooonty  in  1905  and  1907,  respectively. 
Since  the  latter  date  no  other  lota  have  been 
aold  by  the  owners  of  said  bleclc,  and  no  in- 
cumbrance whatever  has  been  placed  thereon. 

"Prior  to  the  submission  of  this  controversy 
to  the  court,  the  said  Howie,  for  a  valuable 
consideration,  by  deed  duly  executed  and  deliv- 
ered, relinquished  all  rights  of  every  nature 
and  description,  which  he  may  have  had  in  said 
alleyways  and  strip  of  land,  designated  on  said 
map  as  'Meadow  Street,'  and  consented  that 
the  owners  of  said  block  might  perpetually 
dose  the  same,  and  use  the  entire  block,  with 
the  exception  of  the  two  lots  sold  him,  for  such 
purposes  as  they  may  see  fit. 

"Neither  prior  nor  subsequent  to  the  making 
and  recording  of  said  map  has  the  public  or 
any  other  person  used  the  said  so-called  'Mead- 
ow street*  or  any  of  the  land  shown  on  the 
said  map,  as  streets  or  other  public  or  private 
ways,  and  if  the  making  and  recording  of  the 
map  amounted  to  a  dedication  of  said  so-called 
street  and  alleyways  to  public  use,  the  prop- 
er authorities  of  said  city  have  never  by  any 
act  or  deed  accepted  the  said  dedication. 

'The  properly  constituted  authorities  of  the 
city  of  Charlotte,  upon  having  called  to  their 
attention  the  fact  that  the  said  map  had  been 
made  and  recorded,  did  by  resolution  duly 
adopted,  prior  to  the  submission  of  this  contro- 
versy to  the  court,  absolutely  refuse  to  accept 
said  alleged  dedication,  or  to  assume  any  of  the 
burdens  or  responsibilities  of  opening,  grading, 
or  maintaining  said  so-called  streets  and  alleys, 
for  the  reason  that  It  was  not  only  impractica* 
ble,  but  unnecessary  for  the  public  welfare,  that 
the  said  dty  should  open  up,  grade,  and  main- 
tain  the  same  for  public  use.** 

[1]  It  is  the  recognized  principle  here  and 
elsewhere  that,  when  the  owner  of  suburban 
property  or  other  has  the  same  platted, 
showing  lots,  parks,  streets,  alleys,  etc.,  and 
sells  off  the  lots  or  any  of  them.  In 'refer- 
ence to  the  plat,  this,  as  between  the  par- 
ties, will  constitute  a  dedication  of  the 
streets,  etc.,  for  public  use,  although  not 
presently  opened  or  accepted  or  used  by  the 
public.  Elizabeth  City  v.  Commander,  176 
N.  a  26,  96  S.  E.  736 ;  Wheeler  v.  Construc- 
Uon  Co.,  170  N.  C.  427,  87  S.  E.  221 ;  Green 
V.  Miller,  161  N.  C.  25,  76  S.  B.  505,  44  L. 
R  A.  (N.  S.)  231. 

In  Yuany  of  the  cases  on  the  subject  this 
is  spoken  of  as  an  irrevocable  dedication, 
but  the  priniciple  is  depei^dent  on  the  doc- 
trine of  equitable  estoppel,  giving  the  pur- 
chaser, who  has  bought  and  taken  title  in 
reference  to  the  plat,  the  right  to  have  the 
same  observed  in  its  Integrity.  It  is  through 
his  position  and  by  reason  of  it  that  the 
equity  must  be  made  effective,  and,  so  far 
as  examined,  in  all  the  cases  where  this  ex- 
pression has  been  used,  the  purchasers  or 
some  of  them  were  insistii^  on  their  rights 
in  the  matter,  or  were  in  a  position  to  do  so. 
Green  y.  MiUer,  supra ;  Hughes  v.  Clark,  184 


21,  83  Am.  St  Kep.  720;  Conrad  ▼.  Land 
Co.,  126  N.  C.  776,  36  S.  E.  282;  State  y. 
Fisher,  117  N.  C.  733,  23  a  B.  168. 

In  State  y.  Fisher,  Associate  Justice  Av- 
ery states,  we  think,  the  correct  principle 
applicable,  as  follows: 

"If  *  *  *  he  had  sold  a  single  one  of  the 
lots  abutting  on  this  apparent  extension  of 
North  £ilm  street,  he  and  those  claiming  un- 
der him  would  have  befen  estopped  from  denying 
the  right  of  such  purchaser  and  those  in  priv- 
i^  with  him  to  use  the  street,  as  laid  down 
in  the  plat,  *  •  •  and  this  dedication  of  the 
easement  appurtenant  to  the  land  sold  would 
have  been,  as  between  the  parties,  irrevocable, 
though  the  street  had  never  been  accepted  by 
the  town  for  public  use*'  (dting  Moose  v.  Car- 
son, 104  N.  C.  431,  10  S.  E.  689,  7  L.  R.  A. 
548,  17  Am.  St  Rep.  681).  "The  estoppel  in 
pals,  arising  out  of  the  fact  that  the  grantee 
in  such  cases  has  been  induced  to  part  with 
money  or  its  equivalent  upon  the  representa- 
tion of  the  grantor  that  a  highway  would  be 
opened,  makes  the  street  as  between  them 
what  it  was  represented  to  be*'  (dting  Qrogan 
V.  Town  of  Haywood  [C.  C]  4  Fed.  160). 

And  that  this  is  the  true  character  and 
effect  of  such  a  dedication  is  recognized  in 
the  opinion  of  Walker,  Judge,  in  Green  y. 
Miller,  who  states  the  prindple  as  follows: 

'"Where  the  owner  of  real  property  lays  out 
a  town  or  village  upon  it,  or  even  a  plat  of 
ground,  and  divides  it  into  blocks  or  squares, 
and  subdivides  it  into  lots  or  sites  for  resi- 
dences, which  are  intersected  by  streets,  ave- 
nues, and  alleys,  and  he  sells  or  conveys  any 
of  the  lots  with  reference  to  a  plan  or  map 
made  of  the  property,  or  where  he  seUs  or  con- 
veys according  to  a  map  of  the  dty  or  town  in 
which  his  land  is  so  laid  off,  he  thereby  dedi- 
cates the  streets  and  alleys  to  the  use  of  those 
who  purchase  the  lots,  and  also  to  the  public, 
under  certain  drcumstances  not  necessary  to 
be  now  and  here  stated.** 

[2]  In  so  far  as  the  general  public  are 
concerned  and  without  reference  to  the 
daims  and  equities  of  the  individual  pur- 
chaser, it  is  fully  understood  that  a  dedica- 
tion is  never  complete  until  acceptance.  Us- 
ually creating  burdens  as  well  as  conferring 
benefits,  the  attendant  duties  may  not  be  im- 
posed upon  the  public  unless  it  has  in  some 
proper  way  consented  to  assume  them. 
True,  this  acceptance  may  be  shown,  not  only 
by  formal  action  on  the  part  of  the  authori- 
ties having  charge  of  the  matter,  but,  under 
certain  drcumstances,  by  user  as  of  right 
on  the  part  of  the  public  or  other  facts; 
but,  unless  and  until  acceptance  has  been  in 
some  way  established,  it  should  be  more 
properly  termed  an  offer  to  dedicate  on  the 
pjirt  of  the  owner,  and  may  be  recalled  by 
him  before  acceptance  had,  aad  usually  is 
deemed  to  be  recalled  by  deed  in  repudiation 
of  the  plat,  and  at  times  by  deed  conveying 


N.  C.  457-463,  46  S.  E.  956v  47  S.  E.  462 ;   the  land  as  an  entirety  without  reference 
Collins  Y.  Land  Co.,  128  N»  C.  563,  39  &  E.  1  to  the  plat  or  any  recognition  of  it  and  a 
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Qser,  according  to  tbe  terms  and  intent  of 
the  deed.. 

These  general  positions  are  recognized 
and  approved  in  Tise  v,  Whltaker-Harvey 
Co.,  146  N.  C.  374,  59  S.  E.  1012 ;  State  Ck). 
et  al.  y.  Finley,  150  N.  O.  726,  64  S.  B.  772 ; 
State  V.  Fisher,  117  N.  C.  733,  23  S.  E.  158, 
And  authoritative  decisions  on  the  subject 
in  other  Jurisdictions  are  very  generally  to 
the  same  effect  Dickinson  v.,  Arkansas 
Imp.  Co.,  77  Ark.  570,  92  S.  W.  21,  113 
Am.  St.  Rep.  170;  People  v.  Johnson»  237 
111.  237,  86  N.  E.  676;  Minneapolia,  etc., 
B.  R.  Co.  v.  Town  of  Brltt,  105  Iowa,  198,  74 
N.  W.  933;  Lightcap  v.  Town  of  Judson, 
154  Ind.  48,  05  N.  E.  952;  Schmidt  v.  City 
A  County  of  San  Francisco,  100  Cal.  302,  34 
Pac.  961 ;  People  of  N.  T.  v.  UnderhiU,  144 
N.  X.  316,  39  N.  E.  333;  Steinauer  v.  City 
x>f  Tell,  146  Ind.  400,  45  N.  E.  1056. 

In  People  of  N.  Y.  v.  UnderhiU,  it  was 
•decided  that--* 

"To  conBtitute  a  public  highway  by  dedica- 
tion,'there  must  not  only  be  an  absolute  dedi- 
'Cation  ♦  •  •  but  •  ♦  ♦  an  acceptance  and 
formal  opening  by  the  proper  authoritiea  or 
A  user." 

In  Lightcap's  Oase,  supra,  it  was  held: 

^'To  constitute  a  dedication  of  land  for  high- 
way purposes,  there  must  be  an  o£Fer  of  the 
land  by  the  owner,  and  acceptance  of  such  offer 
by  the  public  or  by  the  proper  local  authorities. 

'*Tbe  owner  of  certain  real  estate  offered  to 
^dedicate  a  part  thereof  to  the  public  for  high- 
way purposes.  Before  the  offer  was  accepted 
•such  owner  sold  and  conveyed  the  real  estate, 
^he  deed  of  conveyance  containing  no  reserva- 
ition  of  the  part  so  offered  to  the  public.  Held, 
ithat  the  conveyance  constituted  a  revocation  of 
ithe  offer  to  dedicate." 

And  in  Schmidt  y.  San  Francisco,  supra: 

"Where  tbe  dedication  of  a  street  or  part  of 
A  street  has  not  been  accepted,  or  the  property 
used  by  the  public,  it  is  purely  a  question  of  es- 
toppel in  pais  whether  it  can  be  revoked  or  not. 
If  no  one  has  acted  upon  the  offer  in  such  a 
mode  as  to  be  injureu  by  tbe  revocation,  the 
owner  may  revoke  the  dedication,  even  though 
it  be  an  actual  dedication,  and  not  a  mere  of- 
fer. 

"Where  a  cul-de-sac  has  been  marked  upon  a 
recorded  map  of  a  tract  surveyed,  into  streets, 
4>locks,  and  lots,  and  such  cul-de-sac  was  estab- 
lished in  a  block  which  was  entirely  unimprov- 
ed, the  owner  of  the  tract  had  a  right  to  re- 
voke the  dedication  or  offer  to  dedicate  the  cul- 
•de-sac,  and  a  conveyance  of  the  entire  block, 
Accompanying  it  by  a  description  making  no 
reference  to  the  cul-de-sac,  or  to  any  alleged 
etreet,  amounts  to  a  revocation,  if  the  purchaser 
had  no  notice  of  any  fact  which  would  have  es- 
topped the  grantor  from  revoking." 

[3]  A  proper  a];^Ucatloa  of  these  princi- 
ples to  the  facts  presented  are  in  full  sop- 
f)ort  of  his  honor's  ruling  that  the  defend- 
ant must  comply  with  his  contract  of  pur- 
<;hase.  it  appearing  that  the  only  Individr 


uals  who  have  ever  bought  or  now  hold  any 
of  the  lots  have  executed  a  formal  deed  re- 
linquishing «ny  and  all  rigbta  in  tbe  streets 
or  alleys  as  indicated  in  the  plat,  and,  as  to 
the  public,  that  these  streets  and  alleys  hare 
none  of  them  ever  been  opeiled  or  used,  and 
not  only  have  the  public  streets  and  avenues 
of  the  dty  of  Charlotte  been  extended  in  en- 
tire disregard  of  the  streets  and  alleys 
shown  on  the  plat,  but  the  city  authorities, 
having  charge  of  the  matter  under  the  char- 
ter and  general  laws,  have  made  formal  re- 
nunciation of  the  public  rights  concerning 
them.  There  is  nothing  in  Elizabeth  City  y. 
Commander,  176  N.  C.  26,  96  S.  B.  736,  that 
in  any  way  militates  with  the  disposition  we 
make  of  the  present  appeal.  That  case  pro- 
ceeded on  the  idea  that  the  deed  of  owner 
was  not  a  revocation,  but  was  in  full  recog- 
nition of  the  plat  containing  his  offer  of 
dedication. 

We  have  not  been  inadvertent  to  the  stat- 
ute (Laws  1911,  c.  55)  providing  for  the  reg- 
istration of  plats  of  this  character.  The 
law  was  no  doubt  enacted  in  view  of  a  deci- 
sion of  this  court  in  Sexton  v.  Elizabeth 
City,  169  N.  C.  385,  86  S.  E.  344,  in  which  it 
was  held  that  a  purchaser  in  reference  to 
a  second  plat  who  had  registered  his  deed 
would  take  precedence  over  one  under  a  for- 
mer plat,  but  who  had  failed  to  have  his  deed 
registered;  this  on  the  ground  that,  as  no 
statute  provided  for  registration  of  plats, 
the  date  of  registration  of  the  deed  would 
determine  the  matter.  The  statute  was  de- 
signed to  regulate  priorities  as  between  two 
conflicting  dedications,  and  does  not,  and 
was. not  intended  to,  affect  the  general  prin- 
ciples, dedication,  and  acceptance  and  the 
owner's  right  of  revocation  which  we  have 
held  to  be  controlling  on  the. facts  of  this 
record. 

There  Is  no  error,  and  the  Judgment  for 
plaintiffs  is  affirmed. 

Affirmed, 


(X19  N.  C.  682) 
THIES  V.  TANNER  et  al.    (No.  446.) 

(Supreme  Court  of  North  Carolina.    May  1% 

1920.) 

Appeal .  from  Superior  Court,  Mecklenburg 
County;   Ijane,  Judge. 

Controversy  without  action  by  O.  J,  Thies 
against  S.  B.  Tanner,  Jr.,  and  another.  From 
judgment  for  plaintiff,  defendants  appeaL  Af- 
firmed. 

Cansler  ft  Cansler,  of  Charlotte,  for  appel- 
lants. 

Gillett  &  Guthrie  and  0.  H.  Gover,  all  of 
Charlotte,  fOr  appeOee. 

PER  CURIAM.  The  pertinent  and  control- 
ling facts  in  this  case  are  substantially  the  sahie 
as  those  of  Wittson  v.  DowUng,  103"  S.  B^  18^ 


N.C.) 
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at  this  term,  and  for  the  reasans  stated  in  that 
opinion,  the  Judgment  for  plaintiff,  enfordsf  the 
contract  of  purchase,  is  affirmed. 
Afllrmed* 


(179  N.  C.  540) 

tIARRILL  V.  SEABOARD  AIR  LINE  RY.  CO. 

<No.  443.) 

<  Supreme  Gourt  of  North  Carolina.    Hay  12, 

1920.) 

f.  Carriers  ^s>l76— Delay  by  earrier  la  dallv- 
ary  dna  to  ailsrosting  aot  oonversloa. 

Where  shipper  ordered  routing  over  cer- 
tain lines  with  a  certain  railroad  as  the  last 
carrier,  and  the  goods  were  routed  so  that  they 
arrived  oyer  a  different  railroad,  and  shipper 
filed  claim  two  months  after  shipment,  and  two 
months  after  filing  daim  goods  were  found,  and 
shipper  ordered  them  sent  to  another  destina- 
tion over  a  route  specified  by  him«  and  they 
were  so  sent  and  lost,  the  initial  carrier  is  not 
liable  for  a  conversion  of  the  goods  because  of 
the  misrouting  and  delay,  being  only  liable 
for  damages  caused. 

2.  Carriers  #=» 1 76— Damages  daa  shipper  for 
delay  oanssd  by  mlsroutlag. 

Where  carrier  misrouted  shipment,  resulting 
in  great  delay  and  necessitating  a  reshipment, 
shipper  ia  entitled  to  damages  growing  out  of 
the  delay  caused  by  the  misrouting  and  dam- 
ages sustained  by  reason  of  reshipment. 

Aptieal  from  Superior  Ooort,  Gaatoq  Cduii- 
ty;  Shaw,  Judge. 

Action  by  R.  B.  Harrill  against  the  Sea- 
board Air  Line  Railway  Ck>mpany.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
New  triaL 

CiYil  action  tried  upon  the  following  issue: 

^What  amount  of  damage.  If  any,  is  the 
plaintiff  entitled  to  recover  <^  the-  defendant? 
Answer:  $1,900." 

The  court  In  Its  discretion  reduced  the 
amount  to  $1,000.    Defendant  appealed. 

Walter  H.  Neal,  of  lAurlBlMirg,  for  ap- 
pellant. 
S.  J.  Durham,  of  Gastonia,  for  appellee. 

BROWN,  J.  The  plahitiff,  a  printer  of 
Boiling  Springs,  N.  G.,  shipped  by  the  de* 
fendant  a  printing  outfit  of  type,  press,  etc., 
to  New  York  City.  He  ordered  the  rout- 
ing over  the  Seaboard  and  other  carriers, 
with  the  Pennsylvania  Railroad  as  the 
last  carrier,  to  New  York  City.  The  plain- 
tiff went  to  New  York,  applied  to  the 
PauttOrlTania  Railroad  for  his  iifroperty/ but 
It  could  not  be  found.  It  tiimed  out  that 
It  had  b^ai'  shipped  over'  another  route  in 
which  the  Pennsylvania  was  not '  the  last 
carrier.  The  goods  were  found  about  four 
months  after   the   shipment     About   two' 


months  after  the  shipment  plaintiff  filed  his 
claim  with  the  defendant  for  damages. 
The  plaintiff  returned  to  North  Carolina  at 
Gastonia  on  April  24,  1917,  and  directed  the 
defendant  to  return  the  freight  to  Gastonia 
by  a  certain  route,  which  was  done.  The 
defendant  obeyed  these  instructions.  This 
is  shown  by  a  letter  which  the  plaintiff  of- 
fered in  evidence. 

Some  of  the  goods  reached  Gastonia  on 
return  trip,  and  were  found  in  the  freight 
depot  of  Sout)iem  Rail v  ay,  and  thereupon 
due  notice  was  given  to  Ihe  plaintiff  of  the 
arrival  of  the  goods. 

The  plaintiff  said  that  only  a  part  of  these 
goods  arrived  and  the  value  of  what  did 
arrive  was  only  about  one-third  of  original 
value  of  $333.83. 

The  goods  were  sent  from  Gastonia  by 
the  Southern  over  to  Charlotte  for  the  ''Old 
Hoss"  sale  to  cover  freight  and  storage 
charges. 

These  facts  are  taken  from  the  brief  ox' 
the  counsel  for  the  defendant,  and  in  plain- 
tiff's brief  are  admitted  to  he  correct 

The  court  charged  the  jury  as  follows: 

"Now,  if  you  find  he  filed  his  claim  In  writ- 
ing, genUemen,  with  the  Seaboard  Railway 
Company  in  the  dty  of  New  York,  as  contended 
by  him,  and  that  he  had  an  agreement  with  the 
defendant  that  it  should  be  routed,  as  alleged 
in  the  complaint,  over  the  Seaboard  and  Penn- 
sylvania Roads,  and  also  if  you  further  find 
from  the  greater  weight  of  the  tesliimony,  from 
the  greater  weight  of  the  evidence,  that  the 
defendant  breached  that  contract,  diverted  and 
shipped  it  over  another  line,  the  court  Instructs 
you  that  the  plaintiff  would  be  Entitled  to  re* 
cover  the  reasonable  market  value  of  the  prop- 
erty here," 

In  this  diatge  we  think  there  was  error. 

It  is  true  that  the  e^dence  shows  that 
the  goods  of  the  plaintiff  were  shipped  to 
New  York  City  by  route  other  then  that 
designated  by  the  plaintiff.  Thinking  that 
these  instructions  had  been  obeyed,  he  ap- 
plied at  the  Penaylvaola  office  tot  his 
goods.  In  ccmsequence  of  having  been  mis- 
routed,  they  were  in  the  possession  of  an- 
other terminal  carrier  in  the  city  of  New 
York. 

Nevertheless  the  goods  were  found  after 
abo'ut  four  months'  and  after  the  plaintiff 
had' filed  his  claim  for  damages.  The  plain- 
tiff did  not  refuse  to  receive  the  goods,  but 
directed  that  the  defefidlint  ship  them  to 
his  order  at  Giistonia,  N.  C,  over  a  route 
specified  by  the  plaintiff. 

It  is  claimed  that  in  consequence  of  the 
delay  in  shipping  the  goods  to  .New  York 
caused  by  the  misrouting  the  defendant  is 
guilty  of  a  conversion  of  the  goods  and  may 
be  held  for  their  fhll  valua  Upon  this  sub- 
ject it  fd  said  m  Hutchinson  on  Carriers 
(3d  Ed.)  I  1372: 


tft3»For  other  cases  see  seme  topic  end  KBT-NUMBRR  Iti  all  KcT-Kuufrered  Dfgeeti  and  tndexes   "^ 
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"Delay  on  the  part  of  the  carrier  does  not 
constitute  a  conversion  of  the  goods,  no  matter 
how  long  continued,  lo  as  to  make  him  liable 
for  their  value;  and  so  long  as  the  goods  re- 
main in  specie,  however  much  they  may  be  de- 
predated in  value,  the  consignee  or  owner  must 
receive  them  when  tendered,  and  can  recover 
from  the  carrier  only  the  damages  which  he 
has  sustained  by  the  delay.  And  a  voluntary 
acceptance  of  the  goods,  when  there  has  been 
an  inexcusable  delay  on  the  part  of  the  carrier 
in  their  delivery,  will  not  preclude  the.  owner 
from  a  recovery  of  whatever  damages  he  may 
have  sustained  thereby." 

The  text  Is  supported  by  the  citation  of 
a  large  number  of  decided  cases.  In  Wells 
Fargo  Co.  v.  Hanson,  41  Tex.  Glv.  App.  174, 
91  S.  W.  321,  It  is  said: 

"If  the  carrier  on  demand  refuses  to  deliver 
a  trunk  within  a  reasonable  time  because  it  is 
lost,  but  it  is  later  found  and  tendered  to  the 
plaintiff,  the  carrier  is  not  guilty  of  a  con- 
version." 

The  case  at  bar,  however,  precludes  all 
idea  of  a  conversion,  because  when  the  goods 
were  found  in  New  York  he  received  them 
from  the  defendant  and  directed  that  they  be 
reshipped  to  Gastonia,  N.  C,  by  route  des- 
ignated by  the  plaintiff. 

[1,2]  Under  these  circumstances,  we  do 
not  think  that  the  defendant,  the  Seaboard 
Air  Line,  is  liable  for  a  conversion  of  the 
goods  because  they  were  shipped  to  New 
Tork  by  another  route  other  than  that  desig- 
nated by  the  plaintiff.  The  defendant,  is 
only  liable  for  damages  growing  oat  of  the 
delay  caused  by  such  misrouting,  as  well  as 
any  damages  which  the  goods  may  have 
sustained  by  reason  of  the  shlpnf^nt  to  New 
York,  and  such  damages  as  he  sustained  by 
reason  of  the  resblpment  to  Gastonia  and 
Ohaxlotte  due  to  the  wrongful  conduct  of 
defendant 

New  triaL 


a7»  K.  C.  535) 

8EAWELL  at  al.  v.  MolVER  et  al.    (No.  109.) 

(Supreme  Court  of  North  (Carolina.    May  12, 

1920.) 


I.  Asslgnmeiits  for  benefit  of  eroditors 
Trust  deed  reqslring  reeonveyaooe  on  demand 
held  net  an  assignment  for  eredltera  bst  a 
oontraet  of  agency. 
A  conveyance  by  a  solvent  grantor  of  all 
his  property  to  a  trustee  who  was  bound  to 
reconvey  the  property  or  its  proceeds  upon  the 
grantor's  request,  after  reserving  a  reasonable 
compensation   for   services   rendered,   did   not 
constitute  an  assignment  for   the   benefit  of 
creditors,  but  created  simply  an  agency  in  the 
trustee  to  manage  the  property  and  to  pay  the 
grantor's  current  debts  and  obligations  from 
time  to  time  and  to  generally  manage  the  gran- 
tor's estate;    there  being  no  absolute  transfer 


of  title  to  the  assignee  without  any  right  of 
redemption. 

2.  Fraudulent  oonveyances  ^s>l  1 1  —  Convey- 
ance by  solvent  grantor  not  fraudulent  where 
It  does  not  protect  property  from  exooutlon. 

Where  a  solvent  person  conveys  all  his 
property  to  a  trustee  with  a  provision  for  re- 
conveyance but  such  conveyance  is  not  a  deed 
of  assignment  for  creditors,  it  is  not  fraudu- 
lent and  void  as  against  creditors;  the  prop- 
erty thereby  conveyed  not  being  protected  from 
levy  of  execution. 

3.  Trusts  «=»315( I)— Trustee  held  entitled  to 
reasonable  sum  for  servioos  under  oontraet 
oonveying  all  of  personal  property  to  him  as 
trustee. 

Where  a  solvent  grantor  conveyed  all  his 
property  to  a  trustee  with  a  provision  for  re- 
conveyance at  grantor's  request,  the  trustee  to 
receive  such  reasonable  sum  as  may  be  agreed 
upon,  and,  upon  failure  to  agree,  the  amount 
of  compensation  to  be  referred  to  the  clerk  of 
the  superior  court  whose  decision  should  be 
final,  the  trustee  was  entitied  to  a  reasonable 
sum  for  his  services. 

Appeal  from  Superior  Court,  Lee  County; 
Connor,  Judge. 

Consolidated  actions  by  O.  IL  Seawell  and 
others  against  Kate  S.  Mclver,  executrix  of 
D.  E.  Mclver,  and  others.  From  the  judg- 
ment, both  parties  appeal.  Reversed  In  part 
and  remanded,  with  directions. 

With  this  action  were  consolidated  certain 
cases  against  the  same  defendants  in  which 
the  Moffltt  Iron  Works  Company,  Indian  Re- 
fining (Company,  Maryland  Rubber  Company, 
Sanford  Grocery  (Company,  J.  F.  HoUings- 
worth,  and  American  Sawmill  Madiinery 
(Company  are  plaintifTs. 

The  proceeding  was  brought  in  the  superior 
court  of  Lee  county  and  was  heard  at  dif- 
ferent times  by  Judges  Stacy  and  (Tonnor. 
The  cause  was  referred  to  a  referee  who 
heard  the  same  and  made  his  report  together 
with  his  findings  of  fact  and  law.  Many  ex- 
ceptions are  filed  and  passed  upon  by  the 
superior  court  From  the  findings  and  Judg^ 
ment  of  the  superior  court  both  parties  ap- 
pealed to  the  Supreme  Court 

R.  L.  Burns,  of  Carthage,  and  Hoyle  & 
Hoyle,  of  Sanford,  for  plaintiffs. 

Williams  &  Williams,  of  Sanford,  and  J.  S. 
Manning,  of  Raleigh,  for  defendant  Mclver. 

Seawell  &  Milliken,  of  Sanford,  tor  defend- 
ant Jones. 

Teague  &  Teague,  of  Sanford,  and  Robt 
W.  Winston,  of  Raleigh,  for  Bank  ft  Trust  0>. 

BROWN,  J,  This  is  an  action  originally 
brought  by  the  plaintiffs  O.  £.  Seawell  and  J. 
D.  Mclver  against  Kate  S.  Mclver,  executrix 
of  D.  EL  Mclver,  trustee  of  W.  H.  Burnett^ 
and  J.  R.  Jones,  substituted  trustee,  tor  an  ac- 
counting under  certain  alleged  deeds  of  trust 
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<daimed  to  haTe  been  made  for  the  benefit  of 
creditors  of  W.  H.  Bnmett  The  two  plain- 
tUb  aforesaid  were  indorsers  on  certain  notes 
set  out  in  the  pleadings  executed  by  Yf.  H. 
Bnmett  to  them  and  indorsed  by  them  to  the 
aforesaid  banks.  These  indorsers  bilng  this 
action  for  the  purpose  of  havinfir  the  assets 
In  the  hands  of  the  defendants  and  with 
which  they  may  'be  chargeable  accounted  for 
and  applied  to  the  pajnnent  of  these  notes. 
It  appears  to  be  admitted  that  on  Augost 
22,  1910,  W.  H.  Burnett  executed  a  paper 
writing  conveying  all  his  property  to  D.  E. 
Mdver,  whidi  it  is  claimed  by  the  plaintifTs 
constituted  a  valid  deed  of  assignment  for 
the  benefit  of  creditors,  and  that  the  execu- 
tor of  D.  E.  Mclver  Is  accountable  to  them  for 
all  of  said  property  received  by  her  intestate 
and  not  paid  over  to  creditors.  It  appears 
that  Mclver  turned  over  to  Burnett  the  lar- 
ger part  of  the  said  property,  and  that  he 
has  accounted  to  creditors  for  none  of  it  re- 
ceived by  him  under  the  deed  of  August  22, 
1910. 

It  is  admitted  that  on  April  8,  1912,  Bur- 
nett was  insolvent,  owing  sums  of  money  to 
various  parties,  and  that  Burnett  executed  a 
valid  deed  of  assignment  for  the  benefit  of 
creditors  which  was  duly  registered.  It  is 
admitted  that  Mclver  as  trustee  operated  un- 
der this  deed  of  1912  until  his  death  on  S^- 
tember  6,  1913.  On  September  24,  1913,  he 
was  succeeded  by  defendant  J.  R.  Jones. 

Under  the  rulings  of  the  superior  court  all 
of  the  property  of  the  said  Burnett  received 
by  Mclver  under  the  deed  of  August  22, 1910, 
has  been  charged  against  his  estate.  This 
Includes  a  number  of  items  which  it  is  un- 
necessary to  set  out  as  the  accounts  must  be 
stated  again.  The  construction  placed  by 
tbis  court  upon  the  deed  of  August  22,  1910, 
-wVLl  settle  most  of  the  questions  presented  on 
both  appeals.  It  is  contended  by  the  plain- 
tiffs that  it  is  a  conveyance  to  Mclver  in 
trust  of  all  of  Burnett's  property  and  which 
the  trustee  was  obliged  to  hold  primarily  for 
the  benefit  of  creditors^  The  defendant  Mrs. 
Mclver  contends  that  said  deed  is  nothing 
more  than  the  creation  of  a  mere  agency; 
that  Burnett  was  in  bad  health  at  the  time 
•of  its  execution  and  executed  it  for  the  sole 
purpose  of  having  his  estate  managed  during 
liis  illness. 

[1]  Upon  a  careful  examination  of  the  in- 
«trument,  we  are  of  the  opinion  that  it  was 
oot  an  assignment  for  the  benefit  of  creditors, 
•but  created  simply  an  agency  to  manage 
the  estate  and  property  of  Burnett  and  to 
pay  his  current  debts  and  obligations  from 
time  to  time  and  generally  to  manage  the 
estate  during  his  illness.  According  to  its 
specific  terms,  the  instrument  was  revocable 
i>y  the  maker  thereof  at  any  time,  which  is 
inconsistent  with  a  deed  of  assignment  for 
the  benefit  of  creditora  The  deed  contains 
the  following  provision  which  in  our  opinion 
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renders  it  entirely  inconsistent  with  a  deed 
in  trust  for  the  benefit  of  creditors: 

"And  the  said  D.  E.  Mclver,  trustee,  hereby 
agrees  and  binds  himself,  his  heirs  and  execu- 
tors and  administrators  to  reconvey  the  abovi»- 
described  property  or  the  proceeds  thereof,  or  bo 
much  thereof  as  may  be  in  his  hands  to  the  said 
W,  H.  Burnett,  upon  his  request,  after  reserving 
his  reasonable  compensation  for  services  ren- 
dered, by  virtue  of  and  under  this  deed  of 
trust;  and  the  said  D.  E.  Mclver,  trustee,  shall 
receive  for  compensation  for  services  rendered 
pursuant  to  and  by  virtue  of  this  deed  of  trust 
such  reasonable  sum  as  may  be  agreed  upon  be- 
tween the  said  W.  H.  Burnett  or  his  personal 
representatives ;  and  if  the  said  parties  are  un- 
able to  agree  upon  the  amount  of  the  said  com- 
pensation the  same  shall  be  referred  to  the  derk 
of  the  superior  court  of  Lee  county,  whose  de- 
cision as  to  said  amount  sh^  be  final  and  bind- 
ing upon  the  parties." 


The  authorities  are  uniform,  to  the  effect 
that— 

"There  must  bfe  an  absolute  transfer  of  title 
to  the  assignee  without  any  right  of  redemption. 
In  other  words,  there  must  be  a  surrender  of 
all  right  and  control,  and  an  absolute  appropria- 
tion by  the  debtor  of  the  property  to  raise  a 
fund  to  pay  his  debts.  The  mere  transmission 
of  custody  and  management  is  not  sufiBci^nt." 
Corpus  Juris,  vol.  {^  p.  1051,  and  note  54. 


There  is  nothing  in  the  deed  showing  an 
intent  to  make  "an  absolute  appropriati<m  by 
the  debtor  of  the  property  to  raise  a  fund  to 
pay  his  debts.*'  Nor  is  there  anything  in  it 
from  which  it  can  even  be  inferred  Burnett 
''surrendered  all  right  and  ccmtrol"  over  the 
property.  On  the  contrary,  it  spedflcally  pro- 
vides the  trustee  shall  reconvey  the  property 
or  proceeds  to  Burnett  upon  request — a  con- 
trol and  authority  superior  to  that  of  the 
trustee,  to  be  exercised  on  demand,  by  Bur- 
nett 

It  is  admitted  that  at  the  time  Burnett  ex- 
ecuted the  said  instrument  he  was  solvent. 
It  was  not  made  for  the  benefit  of  creditors, 
and  there  is  nothing  in  it  which  would  pre- 
vent a  creditor  from  taking  Judgment  and 
levying  execution  upon  the  property  in  the 
hands  of  Mclver,  as  much  so  as  if  the  in- 
strument had  never  been  executed.  It  can- 
not be  supposed  for  a  moment  that  it  was 
contemplated  that  a  solvent  debtor  could 
make  an  assignment  for  the  benefit  of  credi- 
tors, reserve  the  right  to  revoke  the  instru- 
ment at  any  time^  and  at  the  same  time  with- 
draw his  property  and  shield  it  from  the  levy 
of  an  execution.  Ames  v.  Sabin  (O.  G.)  107 
Fed.  582;  5  Corpus  Juris.  1051;  Farwell 
V.  Ck)hen,  188  IlL  216,  28  N.  E.  85,  82  N.  E. 
893,  18  L.  lU  A.  281;  Holmberg  v.  Dean,  21 
Kan.  73. 

[2]  The  contention  of  the  plaintiff  that  if 
the  instrument  is  not  a  deed  of  assignment 
for  the  benefit  of  credit^s  it  was  fraudulent 
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and  Told  Is  without  force,  inasmach  as  the 
property  is  not  protected  by  the  instrument 
from  the  levy  of  creditors,  and  it  is  admitted 
that  when  it  was  made  the  maker  was  sol- 
vent 

We  think  that  the  intent  of  the  parties^  as 
gathered  from  the  instrnment  itself,  the  dr- 
camstances  surrotmding  its  execution,  etc., 
in  the  recitals  of  the  premises,  the  nature  of 
authority  conferred  on  the  trustee,  power  of 
revocation  by  maker,  and  purpose  stated 
therein,  show  conclusively  it  was  an  agency 
contract,  for  D.  E.  Mclver,  trustee,  to  act 
for  Burnett  and  "giKierally  to  manage  the  es- 
tate and  property  of  the  said  Burnett  so  as 
to  conserve  the  same  so  long  as  this  deed  of 
trust  shall  remain  in  force  and  effect.*' 

It  follows  from  this  view  of  the  Instrument 
that  all  the  items  with  which  the  executrix, 
Mrs.  Mclver,  has  been  charged  for  property 
turned  over  to  Burnett  by  her  testator  under 
the  Instrument  of  1910  and  all  oth^  items  of 
debit  and  credit  growing  out  of  transactions 
under  that  instrument,  should  be  eliminated. 

[3]  We  are  of  opinion  that  the  rulings  of 
the  Judge  refusing  to  allow  commissions  to 
Mclver  under  the  deed  of  1910  are  based 
upon  the  idea  that  it  was  a  deed  of  trust  for 
the  benefit  of  creditors  and  are  consequent- 
ly erroneous.  It  being  a  contract  of  agency, 
Mclver  is  entitled  to  a  reasonable  sum  for 
his  services  as  agent,  and,  if  that  cannot  be 
determined  now  in  the  manner  presciibed  by 
the  instrument,  it  may  be  fixed  by  the  referee 
and  the  court  The  ruling  of  his  honor  was 
evidently  based  upon  the  idea  that  Mclver 
was  derelict  in  turning  the  property  back 
into  the  hands  of  Burnett  which  we  have 
held  it  was  Mclver's  duty  to  do  whenever 
Burnett  demanded  it  The  deed  of  1912 
was  a  valid  asslgnmoit  for  the  benefit  of 
creditors,  and  under  it  the  estate  of  Mclver 
is  accountable  for  all  the  property  recovered 
by  him,  and  his  successor,  Jones,  Is  account- 
able for  the  conduct  of  the  estate  while  it 
was  under  his  management  and  for  what 
property  he  received.  The  court  is  of  opin- 
ion that  Jones  should  be  allowed  certain  ex* 
penses  Incurred  by  him  in  operating  under 
the  deed  of  1912  and  that  he  Is  not  charge- 
able with  the  13,000  Farrell  notes. 

The  court  is  of  opinion  that,  under  all  the 
circumstances,  the  superior  court  properly 
awarded  judgment  in  favor  of  the  defendant 
Bank  ft  Trust  Cdmpany  against  the  indorsers 
upon  the  notes,  who  are  parties  to  this  ae^ 
tion.  In  this  respect  we  find  no  error  in  the 
judgment 

The  judgment  of  the  superior  court  is  re- 
versed exc^t  so  far  as  stated  in  this  opin- 
ion. The  cause  is  remanded  to  the  superior 
court  to  have  the  aocount  restated  in  accord- 
ance with  this  opinion.  The  costs  of  ti&is 
court  will  be  taxed  against  the  plaintliCs. 

Beversed  and  remanded. 


The  execution  upon  the  judgments  render- 
ed in  favor  of  the  Bank  ft  Trust  Omipany 
against  flie  plaintifto  will  be  stayed  until  this 
litigation  is  ^ided  and  it  is  ascertained  what 
amount  the  said  judgments  shall  be  credited 
with.  The  stay  of  execntioo  will  not  affect 
tlie  lien  of  bbML  judgments  nor  the  right  of 
the  said  defendants  to  apply  for  leave  to  is- 
sue execution  in  case  it  may  be  deemed  nee- 


iXn  N.  G.  6»> 

DENNY  St  al.  v.  ATLANTIO  COAST  LINE 
R.  CO.     (No.  811.) 

(Supreme  Ck>art  of  North  Oarollna.    May  12, 

1920.) 

1.  Trial  ^s»258(3)~Cliarge  heM  enrDosoat  as 
•mlttlag  esMlltioa  of  railroad  rigbt  of  way 
as  oaase  of  firs. 

An  instmctioii  that,  when  a  railroad  has 
employed  a  competent  engineer  and  uses  a 
proper  spark  arrester.  It  is  not  negligent  if  a 
fire  escapes  from  Its  engUie  and  catches  on  the 
riglit  of  way,  is  erroneous  as  exdudiog  negli- 
gence in  keeping  a  right  of  way  dean  to  pre- 
vent fire  catching. 

Z,  Rallreails  <ss>485(7)— Charge  shovld  explaia 
extent  of  duty  to  clear  right  of  way. 

A  charge  that  a  railroad  is  not  negligent  if 
it  ezerdsed  ordinary  .prudence  in  keepmg  its 
right  of  way  in  proper  condition,  without  ex- 
plaining the  duty  impoBed  on  the  railroad  as 
to  its  right  of  way  and  what  was  meant  by 
proper  condition,  was  misleading. 

3.  Railroads  ^5»4iB0(3)— Have  burden  of  dis- 
,  proving  negligence  at  cause  of  firs  started  by 
'  engine. 

When  plainUff  has  eatabHshed  that  the  fire 
which  caused  his  damage  was  started  by  sparks 
from  a  railroad  engine,  the  burden  is  on  the 
railroad  to  overcome  the  presumption  of  neg- 
ligence thereby  raised  by  proof  of  facts  by  the 
greater  weight  of  evidence  which  free  it  from 
liability. 

4.  Railroads  ^b»456  —  Not  required  to  keep 
right  ef  way  absolutely  elear. 

A  railroad  is  not  required  to  keep  its  right 
of  way  absolutely  dear  of  combustible  mat- 
ter, nor  is  it  liable  for  an  accumulation  of 
socb  matter  on  the  right  of  way  through  some 
agency  other  than  its  own  and  for  so  short  a 
time  that  it  had  no  notice  of  its  presence  and 
no  opportunity  to  remove  it. 

5.  Railroads  ^&a»456— Must  exsrelse  ears  to 
dear  right  of  way  to  remove  danger  ef  fire. 

A  railroad  must  ezerdse  due  care  to  avoid 
injury  to  the  property  of  others  and  must  not 
permit  combustible  material  to  accumulate  or 
remain  on  its  right  of  way  in  such  quantities 
and  of  such  character  as  is  liable  to  be  ignited 
from  its  engines  and  cause  injury  to  other 
property. 

Appeal    from    Superior    Court,    Robeson 
Gonnty;    Calvert,   Judge. 
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Actioii  by  Kate  M.  Deony  and  another 
against  the  Atlantic  Coast  Line  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiffs  appeal.    New  trial. 

This  is  an  action  to  recover  damages  for 
bnming  oTe^  the  lands  of  the  plaintiffs, 
one  of  the  allegations  of  negligence  being 
that  the  defendant  permitted  combustible 
matter  to  accumulate  on  its  right  of  way, 
which  was  ignited  by  sparks  from  the  en- 
gine of  the  defendant,  and  that  the  fire  was 
thence  communicated  to  the  lands  of  the 
plaintiff. 

There  was  evidence  tending  to  prove  the 
allegations  of  negligence  relied  on  by  the 
plaintiffs,  and  evidence  on  the  part  of  the 
defendant  tending  to  prove  that  the  fire 
originated  off  the  right  of  way  and  was 
set  out  by  one  McMillan,  on  lands  he  was 
cultivating. 

His  honor  charged  the  jury  as  follows: 

'The  burden  of  proof  Is  on  the  plaintiff  to 
tfatisty  you  by  the  greater  weight  of  the  evi- 
dence that  the  defendant  has  been  negligent, 
and  that  such  negligence  is  the  proximate  cause 
of  the  injury  complained  of,  and,  unless  the 
plaintiff  has  so  satisfied  you,  yon  will  answer 
the  second  issue  'No,*  the  issue  we  are  now 
consideriug. 

**The  plaintiff  alleges  that  the  negligence  on 
the  part  of  the  defendant  consisted  of  the 
keeping  of  the  right  of  way  foul;  that  is,  that 
it  was  covered  with  combustible  matter,  such 
as  dead  weeds,  broom  sage,  etc;  that  it  was 
foul  on  the  day  in  question;  that  sparks  were 
emitted  from  a  passing  engine  of  the  defend* 
ant  railroad  company;  that  sparks  «r.  fire 
fell  on  the  right  of  way  setting  it  on  fire;  and 
that  the  fire  spread  over  the  lands  of  the  plain- 
tiff, causing  damage  thereto. 

"The  defendant  denies  these  allegations.  The 
defendant  denies  that  the  right  of  way  was  foul 
on  that  day,  but  says  that  the  fire  started  at 
some  place  off  the  right  of  way  and  spread 
over  the  land  in  question.  In  considering  this 
case,  you  will  give  the  defendant  jilst  as  fair 
consideration  as  if  it  were  a  natural  person, 
and  not  a  corporation,  and  whether  it  is  a 
railroad  corporation  or.  not  wHl  make  no  dif- 
ference to  you  in  arriving  at  your  verdict  ^The 
defendant,  gentiemen,  is  not  liable  even  if  the 
fire  may  .  have  escaped  from  its  engine  and 
burned  plaintiffs*  land,  unless  tiie  defendant 
lias  been  negligent  in  some  of  the  respects  set 
out  in  the  complaint,  and  that  such  negligence 
caused  the  fire  to  bum  plaintiffs'  land. 

''(The  defendant  is  not  required  to  keep  its 
right  of  way  absolutely  dear  and  dean  of  aU 
matters  whatsoever,  but  is  only  required  to  ex- 
ercise ordinary  prudence,  which  is  such  pru- 
dence as  an  ordinarily  prudent  and  carefUl  man 
would  exerdse  under  the  same  drcumstances, 
and  if,  in  keeping  this  right  of  way  in  prop- 
er condition,  and  in  its  attempts  to  do  so,  it 
exerdsed  such  prudence  and  care,  then  in  this 
respect  the  defendant  has  not  been  guilty  of 
negligence,  and  if  you  find  that  the  fire  did 
catch  on  the  right  of  way  and  the  defendant 
did  exerdse  this  degree  of  care  then,  in  that 
respect  defendant  would  not  be  liable,  provided 


its  engine  was  properly  equipped  and  operated 
as  required  by  law.)** 

To  that  portion  of  the  foregoing  charge  in 
parenthesis,  the  plaintiffs  excepted. 

"(The  defendant  is  not  required  to  take  such 
precautions  as  will  prevent  the  escape  of  any 
fire  whatsoever  from  its  engine,  but  f^  required 
only  to  use  a  skilled  and  competent  engineer 
and  such  spark  arrester  as  is,  at  the  time,  in 
general  and  approved  use,  and  that  its  engine 
be  operated  in  a  careful  manner,  and  when 
it  has  discharged  this  duty  and  fire  escapes  from 
its  engine,  but  catches  on  the  right  of  way,  the 
defendant  IS  not  liable,  for  the  law  says  there 
has  been  no  negligence  on  its  part.)" 

To  that  portion  of  the  foregoing  charge  in 
parenthesis,  the  plaintiffs  excepted. 
.  ",(So  if  you  find  from  the  evidence  that  the 
fire  did  ei^cape  from  defendant's  engine,  and 
that  such  engine  was  in  proper  condition  and 
has  a  proper  spark  arrester,  and  was  operated 
in  a  careful  way  by  a  skilled  and  competent 
engineer,  and  that  this  fire  caught  off  the  right 
of  way  and  burned  over  plaintiffs*  land,  then 
there  is  no  negligence,  and  you  will  answer  the 
second  issue,  *No.*)** 

To  that  portion  of  the  foregoing  diarge  in 
parenthesis,  the  plaintiffs  excepted. 

"(Or  if  you  find  that  the  defendant*s  engine 
was  in  proper  condition,  with  a  proper  spark 
arrester,  and  was  operated  in  a  careful  way  by 
a  skilled  and  competent  engineer,  but  that  fire 
did  escape  from  such  engine  and  caught  on  the 
right  of  way,  but  the  right  of  way  was  not 
in  a  foul  and  negligent  condition,  then,  even 
though  such  fire  may  have  spread  to  the  plain- 
tiff's premises  and  burned  their  property,  the 
defendant  would  not  be  liable,  and  you  would 
answer  the  second  issue,  'No.')** 

To  that  portion  of  the  foregoing  charge  in 
parenthesis,  the  plaintiffs  excepted. 

'^ut  though  the  defendant's  engine  was  in 
proper  condition,  with  a  proper  spark  arrester, 
and  was  operated  in  a  careful  way  by  a  skilled 
and  competent  engineer,  yet;  if  you  find  from 
the  evidence,  by  the  greater  weight  of  it,  that 
fire  escaped  from  engine,  tiiat  the  fire  caught 
on  the  right  of  way,  and  that  the  right  of  way 
was  in  a  foul  and  negligent  condition,  and  thence 
Spread  on  the  plaintiffs'  land,  then  the  defend- 
ant would  be  liable,  and  you  woidd  answer  the 
issue,  Tes.* 

"The  plaintiffs  contend,  gentiemen,  that  the 
testimony  tends  to  show  that  the  land  in  ques- 
tion lies  some  distance  west  of  the  line  of 
the  defendant  railroad;  that  on  the  day  in  ques- 
tion the  train  passed  about  11  o'dock  in  the 
morning;  that  soon  thereafter,  about  12 
o'dock,  some  smoke  was  seen  rising  in  the 
vidnity  of  the  right  of  way;  that  a  large  tract 
was  bnmed  over  by  that  fire,  induding  some 
lands  belonging  to  the  plaintiffs;  that  the  burn- 
ed area,  besides  plaintiffs'  land,  extended  over 
adjoining  lands  up  to  and  including  the  right 
of  way  of  the  railroad.  The  plaintiffs  further 
contend  that  the  testimony  tends  to'  show  that 
on  the  day  in  question  the  right  of  way  was 
foul,  that  the  wind  was  blowing  In  a  westerly 
direction,  and  that  yea  should  find  from  the 
evidence  tibat  the  fire  was  started  by  sparks 
emitted  by  the  smokestack  or  ashpan  of  the 
engine,  which  dropped'  on  the  right  of  way, 
and  that  it  was  thence  conununicated  to  the 
plaintiffs'  land. 
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and  Told  la  wlthottt  force,  inasmuch  as  the 
property  Is  not  protected  by  the  instrument 
from  the  levy  of  creditors,  and  it  is  admitted 
that  when  it  was  made  the  maker  wa9  sol- 
vent 

We  think  that  the  intent  of  the  parties^  as 
gathered  from  the  instrument  itself,  the  cir- 
cumstances surrounding  its  execution,  etc., 
in  the  recitals  of  the  premises,  the  nature  of 
authority  conferred  on  the  trustee,  power  of 
revocation  by  maker,  and  purpose  stated 
thei^ein,  show  conclusively  it  was  an  agency 
contract,  for  D.  E.  Mclver,  trustee,  to  act 
for  Burnett  and  *'gi»ierally  to  manage  the  es- 
tate and  i»roperty  of  the  said  Burnett  so  as 
to  conserve  the  same  so  long  as  this  deed  of 
trust  shall  remain  in  force  and  effect.*' 

It  follows  from  this  view  of  the  instrument 
that  all  the  items  with  which  the  executrix, 
Mrs.  Mclver,  has  been  charged  for  property 
turned  over  to  Burnett  by  her  testator  under 
the  Instrument  of  1010  and  all  oth^  items  of 
debit  and  credit  growing  out  of  transactions 
under  that  instrument,  should  be  eliminated. 

[3]  We  are  of  opinion  that  the  rulings  of 
the  Judge  refusing  to  allow  commissions  to 
Mclver  under  the  deed  of  1910  are  based 
upon  the  idea  that  it  was  a  deed  of  trust  for 
the  benefit  of  creditors  and  are  consequent- 
ly erroneous.  It  being  a  contract  of  agency, 
Mclver  is  entitled  to  a  reasonable  sum  for 
his  services  as  agent,  and,  if  that  cannot  be 
determined  now  in  the  manner  prescribed  by 
the  instrument,  it  may  be  fixed  by  the  referee 
and  the  court  The  ruling  of  his  honor  was 
evidently  based  upon  the  idea  that  Mclver 
was  derelict  in  turning  the  property  back 
into  the  hands  of  Burnett  which  we  have 
held  it  was  Mclver's  duty  to  do  whenever 
Burnett  demanded  it  The  deed  of  1912 
was  a  valid  assignment  for  the  benefit  of 
ceeditors,  and  under  it  the  estate  of  Mclver 
is  accountable  for  all  the  property  recovered 
by  him,  and  his  successor,  Jones,  is  account- 
able for  the  conduct  of  the  estate  while  it 
was  under  his  management  and  for  what 
property  he  received.  The  court  is  of  opin- 
ion that  Jones  should  be  allowed  certain  ex* 
penses  incurred  by  him  in  operating  under 
the  deed  of  1912  and  that  he  is  not  charge- 
able with  the  13,000  Farrell  notes. 

The  court  is  of  opinion  that,  under  all  the 
circumstances,  the  superior  court  properly 
awarded  judgment  in  favor  of  the  defendant 
Bank  ft  Trust  Company  against  the  indorsers 
upon  the  notes,  who  are  parties  to  this  a(N 
tion.  In  this  respect  we  find  ho  error  in  the 
judgment 

The  judgment  of  the  superior  court  is  re- 
versed exc^t  so  far  as  stated  in  this  opin- 
ion. The  cause  is  remanded  to  the  superior 
court -to  have  the  account  restated  in  acc(Nrd- 
ance  with  this  opinion.  The  costs  of  ti&is 
court  will  be  taxed  against  the  plaintiffs. 

Reversed  and  remanded. 


The  execntloa  upon  the  judgments  render- 
ed in  favor  of  the  Bank  ft  Trust  Company 
against  theplaintifla  will  be  stayed  until  this 
litigation  is  ended  and  it  is  ascertained  what 
amount  the  said  judgments  shall  be  credited 
with.  The  stay  of  execution  will  not  affect 
the  lien-  of  bbML  judgments  nor  the  right  of 
the  said  defendants  to  apply  for  leave  to  is- 
sue execution  in  case  it  may  be  deemed  neo- 


<17»  N.  G.  619) 

DENNY  et  al.  v.  ATLANTIC  COAST  LINE 
R.  CO.     (No.  811.) 

(Supreme  Court  of  North  CaroHsa.    May  12, 

1920.) 

I.  Trial  ^s9258(3)~Charge  held  erniiieout  as 
•mlttlag  esadltiea  of  railroad  rlgbt  of  way 
as  oause  of  fire. 

An  instructioii  that,  when  a  railroad  has 
employed  a  eompetent  engineer  and  uses  a 
proper  spark  arrester,  it  is  not  negligent  if  a 
fire  escapes  from  its  engine  and  catches  on  the 
right  of  way,  is  erroneous  as  excluding  negli- 
gence in  keeping  a  right  of  way  dean  to  pre- 
vent fire  catching. 

Z,  RaUroads  ^s»485 (7)— Charge  shoald  explaia 
extent  of  duty  to  clear  right  of  way. 

A  charge  that  a  railroad  is  not  negligent  if 
it  exercised  ordinary  .prudence  in  keeping  its 
right  of  way  in  proper  condition,  without  ex- 
plaining the  duty  imposed  on  the  railroad  as 
to  its  right  of  way  and  what  was  meant  by 
proper  condition,  was  misleading. 

3.  Railroads  ^=>4iB0(3)— Have  burden  of  dls- 
,  proving  negligence  as  oause  of  fire  started  by 
'  engine. 

When  plaintiff  has  established  that  the  fire 
which  caused  his  damage  was  started  by  sparks 
from  a  railroad  engine,  the  burden  is  on  the 
railroad  to  overcome  the  presumption  of  neg- 
ligence thereby  raised  by  proof  of  facts  by  the 
greater  ip^eight  of  evidence  which  free  it  from 
liability. 

4.  Railroads  ^s»456  —  Not  reqolred  to  keep 
right  of  way  absolutely  dear. 

A  railroad  is  not  required  to  keep  its  right 
of  way  absolutely  clear  of  combustible  mat- 
ter, nor  is  it  liable  for  an  accumulation  of 
such  matter  on  the  right  of  way  through  some 
agency  other  than  its  own  and  for  so  short  a 
time  that  it  had  no  notice  of  its  presence  and 
no  opportunity  to  remove  it 

5.  RaUroads  ^ks»456— Must  exerolse  ears  to 
dear  right  of  way  to  resiove  daoger  of  fire. 

A  railroad  must  exercise  due  care  to  avoid 
injury  to  the  property  of  others  and  muat  not 
permit  combustible  material  to  accumulate  or 
remain  on  its  right  of  way  in  such  quantities 
and  of  such  character  as  is  liable  to  be  ignited 
from  its  engines  and  cause  injury  to  other 
property. 

Appeal    from    Superior    Court,    Robeson 
Gonnty;    Calvert,   Judge. 

■  I  I  I  n  1 1  I  lit  ■».      »■■■■.■ «    I  i^a*.— x,^—^ 
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ActtoB  by  Kate  M.  Deony  and  another 
against  the  Atlantic  Coast  Line  Railroad 
Ck>mpany.  Judgment  for  defendant,  and 
plaintiffs  appeal.    New  trlaL 

This  is  an  action  to  recover  damages  for 
burning  ove^  the  lands  of  the  plaintiffs, 
one  of  the  allegations  of  negligence  being 
that  the  defendant  permitted  combustible 
matter  to  accumulate  on  its  right  of  way, 
which  was  ignited  by  sparks  from  the  en- 
gine of  the  d^endant,  and  that  the  fire  was 
thence  communicated  to  the  lands  of  the 
plaintiff. 

There  was  evidence  tending  to  prove  the 
allegations  of  negligence  relied  on  by  the 
plaintiffs,  and  evidence  on  the  part  of  the 
defendant  tending  to  prove  that  the  fire 
originated  off  the  right  of  way  and  was 
set  out  by  one  McMillan,  on  lands  he  was 
cultivating. 

His  honor  charged  the  Jury  as  follows: 

"The  burden  of  proof  Is  on  the  plaintiff  ^ 
satisJ^  you  by  the  greater  weight  of  the  evi- 
dence that  the  defendant  has  been  negligent, 
and  that  snch  nei^igence  is  the  proximate  cause 
of  the  injury  complained  o^  and,  unless  the 
plaintiff  has  so  satisfied  you,  yon  will  answer 
the  second  issue  'No»*  the  issue  we  are  now 
considering. 

'The  plaintiff  alleges  that  the  negligence  on 
the  part  of  the  defendant  consisted  of  the 
keeping  of  the  right  of  way  foul;  that  is,  that 
it  was  covered  with  combastible  mbtter,  such 
as  dead  weeds,  broom  sage,  etc.;  that  it  was 
foal  on  the  day  in  question;  that  sparks  were 
emitted  from  a  passing  engine  of  the  defend- 
ant railroad  company;  that  sparks  OiT.  fire 
fell  on  the  right  of  way  setting  it  on  fire;  and 
that  the  fire  spread  over  the  lands  of  the  plain- 
tiff, causiDg  damage  thereto. 

"The  defendant  denies  these  allegations.  The 
defendant  denies  that  the  right  of  way  was  foul 
on  that  day,  but  says  that  the  fire  started  at 
some  place  off  the  right  of  way  and  spread 
over  the  land  in  question.  In  considering  this 
case,  you  will  give  the  defendant  jUst  as  fair 
consideration  as  if  it  were  a  natural  person, 
and  not  a  corporation,  and  whether  it  is  a 
railroad  corporation  or.  not  will  make  no  dif- 
ference to  yon  in  arriving  at  your  verdict  ^he 
defendant,  gentiemen,  is  not  liable  even  if  the 
fire  may .  have  escaped  from  its  engine  and 
burned  plaintiffs'  land,  unless  the  defendant 
has  been  negligent  in  some  of  the  respects  set 
out  in  the  complaint,  and  that  such  negligence 
caused  the  fire  to  bum  plaintiffs'  land. 

"(The  defendant  is  not  required  to  keep  its 
right  of  way  absolutely  dear  and  clean  of  all 
matters  whatsoever,  but  is  only  required  to  ex- 
ercise ordinary  prudence,  which  is  such  pru- 
dence as  an  ordinarily  prudent  and  carefbl  man 
would  exercise  under  the  same  circumstances, 
and  if,  in  keeping  this  right  of  way  in  prop- 
er condition,  and  in  its  attempts  to  do  so,  it 
exercised  such  prudence  and  care,  then  in  this 
respect  the  defendant  has  not  been  guilty  of 
nec^gence,  and  if  you  find  that  tiie  fire  did 
catch  on  the  right  of  way  and  the  defendant 
did  exercise  this  degree  of  care  then,  in  that 
respect  defendant  would  not  be  liable^  provided 


its  engine  was  properly  equipped  and  operated 
as  required  by  law.)" 

To  that  portion  of  the  foregoing  charge  in 
parenthesis,  the  plaintiffs  excepted. 

*'(The  defendant  is  not  required  to  take  snch 
precautions  as  wiQ  prevent  the  escape  of  any 
fire  whatsoever  from  its  engine,  but  }s  required 
only  to  use  a  skilled  and  competent  engineer 
and  such  spark  arrester  as  is,  at  the  time,  in 
general  and  approved  use,  and  that  its  engine 
be  operated  in  a  careful  manner,  and  when 
it  has  discharged  this  duty  and  fire  escapes  from 
its  engine,  but  catches  on  the  right  of  way,  the 
defendant  is  not  liable,  for  tiie  law  says  tiiere 
has  been  no  negligence  on  its  part)" 

To  that  portion  of  the  foregoing  charge  in 
parenthesis,  the  plaintiffs  excepted. 
.  ''(So  if  you  find  from  the  evidence  that  the 
fire  did  escape  from  defendant's  engine,  and 
that  such  engine  was  in  proper  condition  and 
has  a  proper  spark  arrester,  and  was  operated 
in  a  careful  way  by  a  skilled  and  competent 
engineer,  and  that  this  fire  caught  off  the  right 
of  way  and  burned  over  plaintiffs'  land,  then 
there  is  no  negligence,  akid  you  will  answer  the 
second  isspe,  *No.')" 

To  that  portion  of  the  foregoing  diarge  in 
parenthesis,  the  plaintiffs  excepted. 

''(Or  if  you  find  that  the  defendant's  engine 
was  in  proper  condition,  with  a  proper  spark 
arrester,  and  was  operated  in  a  careful  way  by 
a  skilled  and  competent  engineer,  but  that  fire 
did  escape  from  such  engine  and  caught  on  the 
right  of  way,  but  the  right  of  way  was  not 
in  a  foul  and  negligent  condition,  then,  even 
though  such  fire  may  have  spread  to  the  plain- 
tiff's premises  and  burned  their  property,  the 
defendant  would  not  be  liable,  and  you  would 
answer  the  second  issue,  'No.')" 

To  that  portion  of  the  foregoing  charge  in 
parenthesis,  the  plaintiffs  excepted. 

'^ut  though  the  defendant's  engine  was  in 
proper  condition,  with  a  proper  spark  arrester, 
and  was  operated  in  a  careful  way  by  a  skilled 
and  competent  engineer,  yet,  if  you  find  from 
the  evidence,  by  the  greater  weight  of  it,  that 
fire  escaped  from  engine,  tiiat  the  fire  caught 
on  the  right  of  way,  and  that  the  right  of  way 
was  in  a  foul  and  negligent  condition,  and  thence 
Spread  on  the  plaintiffs'  land,  then  the  defend- 
ant would  be  liable,  and  you  woidd  answer  the 
^sue,  Tes.' 

"The  plaintiffs  contend,  gentiemen,  that  the 
testimony  tends  to  show  that  the  land  in  ques- 
tion lies  some  distance  west  of  the  line  of 
the  defendant  railroad;  that  on  the  day  in  ques- 
tion the  train  passed  about  11  o'clock  in  the 
morning;  that  soon  thereafter,  about  12 
o'clock,  some  smoke  was  seen  rising  in  the 
vicinity  of  the  right  of  way;  that  a  large  tract 
was  burned  over  by  that  fire,  including  some 
lands  belongLQg  to  the  plaintiffs;  that  the  burn- 
ed area,  besides  plaintiffs'  land,  extended  over 
adjoining  lands  up  to  and  including  the  right 
of  way  of  the  railroad.  The  plaintiffs  further 
contend  that  the  testimony  tends  to' show  that 
on  the  day  in  question  the  right  of  way  was 
foul,  that  the  wind  was  blowing  in  a  westerly 
direction,  and  that  you  should  find  from  the 
evidence  that  the  fire  was  started  by  sparks 
emitted  by  tiie  smokestack  or  ashpan  of  the 
engine,  which  dropped,  on  the  right  of  way, 
and  that  It  was  thence  communicated  to  the 
plaintiffs'  land. 
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"On  the  other  hand,  the  defendant  contends 
that  you  should  not  find  by  the  greater  weight 
of  the  evidence  that  the  right  of  way  was  foul 
and  that  the  fire  started  on  the  right  of  way 
by  the  defendant  It  contends  further  that  the 
testimony  tends  to  show  that  the  engine  was 
equipped  with  a  standard  spark  arrester,  that 
it  was  in  good  condition  on  that  day,  and  that 
it  was  operated  by  a  skilled  and  competent  en- 
gineer. The  defendant  further  contends  that 
the  testimony  tends  to  show  that  a  fire  had 
burned  over  the  adjoining  land,  that  there  had 
been  a  fire  which  had  burned  over  the  adjoining 
land  of  one  Nun  Bethune  and  the  right  of  way 
of  the  defendant  10  days  before  that,  and  uiat 
on  the  day  in  question  there  was  nothing  upon 
the  right  of  way  to  catch  on  fire,  and  that  a 
fire  did  not  start  on  the  latter  day  upon  the 
right  of  way;  that  the  fire  which  burned  over 
the  plaintiflTs  land  had  its  origin  in  a  fire  start- 
ed by  Dave  McMillan  while  he  was  burning  off 
land  and  plowing  in  an  adjoining  field,  and  the 
defendant  contends  that  you  have  a  right  to 
infer  that  the  fire  started  as  it  contends,  by 
Dave  McMillan,  spread  over  the  plaintiff's  land 
and  up  to  and  adjoining  the  burned  area  caus- 
ed by  the  fire  which  it  contends  the  testimony 
tends  to  show  had  gotten  out  10  days  before. 

"It  is  for  you  to  say  how  it  is  upon  all  the 
evidence  and  on  the  charge  of  the  court.  So 
that,  having  in  mind  all  the  facts  and  circum- 
stances as  testified  to,  if  you  find  from  the  evi- 
dence, and  by  the  greater  weight  of  it,  that 
the  defendant  negligently  set  fire  to  and  burned 
the  lands  of  the  plaintiffs,  as  alleged  in  the 
complaint,  then  you  will  answer  the  second 
issue,  'Yes.*  If  you  do  not  so  find,  you  will  an- 
swer the  issue,  'No.*  '* 

The  jury  retnmed  the  following  verdict: 

"(1)  Is  the  feme  plaintiff  the  owner  of  the 
lands  described  in  the  complaint?  Answer: 
Tes. 

**{2)  Did  the  defendant  negligently  set  fire  to 
and  bum  the  lands  of  the  plaintiffs,  as  al- 
leged in  the  complaint?    Answer:    No.** 

Judgment  was  entered  npon  the  verdict 
in  fftvor  of  the  deftodant,  and  the  plaintiffs 
excepted  and  appealed. 

Britt  &  Britt  and  McNeill  &  Hackett,  aU  of 
Lumberton,  for  appellants. 

McLean,  Varser,  McLean  St  Stacy,  of  Lum- 
berton, for  appellee. 

ALLEN,  J.  [1]  The  charge  that  '*the  de- 
fendant is  not  required  to  take  such  precau- 
tions as  will  prevent  the  escape  of  any 
fire  whatsoever  from  its  engine,  but  is  re- 
quired only  to  use  a  skilled  and  competoit 
engineer  and  such  spark  arrester  as  is,  at 
the  time,  In  general  and  approved  use,  and 
that  its  engine  should  be  operated  in  a 
careful  manner,  and  when  it  has  discharged 
this  duty  and  fire  hajs  escaped  from  its  engine 
and  catches  on  the  right  of  way,  the  de- 
fendant is  not  liable,  for  the  law  says  there 
has  been  no  negligence  on  its  part,*'  is  errone- 
ous, because  it  omits  the  view  of  negligence 
arising  from  permitting  combustible  matter 
to  accumulate  on  the  right  of  way,  and  un- 


der this  Instruction  it  was  the  duty  of  the 
jury  to  exonerate  the  defendant  from  lia- 
bility if  the  engine  was  ^roQcrlj  equipped 
with  a  spark  arrester  in  general  and  ap- 
proved use  and  was  operated  in  a  careful 
manner  by  a  competent  engineer,  although 
the  fli^  escaped  trom  the  engine  and  ignited 
combustible  matter,  which  the  defendant 
negligently  permitted  to  accumulate  on  its 
right  of  way,  which  is  <x)ntrary  to  all  of  the 
authorities  in  this  state. 

[2}  It  was  also  misleading  to  charge  the 
jury  that  the  defmdant  would  not  be  neg- 
ligent if  it  exercised  ordinary  prudence  in 
keeping  or  attempting  to  keep  its  right  of 
way  in  proper  condition,  without  explaining 
to  the  jury  the  duty  imposed  on  the  defend- 
ant as  to  its  right  of  way  and  what  was 
meant  by  proper  condition,  as  the  jury  might 
well  have  understood  that  ordinary  care  was 
consistent  with  permitting  combustible  mat- 
ter to  accumulate  on  the  right  of  way  to 
the  danger  of  adjoining  property. 

[3]  We  might,  however,  hold  that  these 
errors  were  not  ffttal  upon  an  inspection 
of  the  whole  charge  and  considered  as  a 
whole,  if  it  did  not  appear  that  throughout 
the  charge  the  burden  has  been  placed  on 
the  plaintiffs,  when  it  is  settled  by  a  long 
line  of  authorities,  beginning  with  Ellis  v. 
Railroad,  24  N.  G.  140,  and  closing  with 
Williams  v.  Mfg.  Co.,  177  N.  C.  514,  09  S.  B. 
370,  that  upon  proof  that  the  engine  of  the 
defendant  set  out  the  fire  it  was  Incumbent 
on  the  defendant  to  establish  the  facts,  by 
the  greater  weight  of  the  evidence,  freeing 
it  from  liability. 

"When  it  is  shown  that  the  fire  originated 
from  sparks  which  came  from  the  defendant's 
engine,  the  plaintiff  made  out  a  prima  facie 
case,  entitling  him  to  have  the  issue  as  to  neg- 
ligence submitted  to  the  jury,  and  they  were 
justified  in  finding  negligence  unless  they  were 
satisfied,  upon  all  the  evidence  in  the  case,  that, 
in  fact,  there  was  no  negligence,  but  tiiat  the 
defendant's  engine  was  equipped  with  a  proper 
spark  arrester  and  had  been  operated  in  a  care- 
ful or  prudent  manner.  Williams  v.  B.  R.,  140 
N.  0.  623;  Oox  v.  B.  B..  149  N.  C.  117." 
Komegay  v.  B.  B.,  154  N.  O.  392,  70  S.  E. 
732. 

"The  first  issue  establishes  the  fact  that  the 
defendant  destroyed  the  property  of  the  plain- 
tiff by  fire,  and  from  this  fact  alone  the  pre- 
sumption arises  that  the  defendant  was  negli- 
gent. Ellis  V.  B.  B.,  24  N.  0.  138;  Lawton 
V.  Giles,  90  N.  G.  330;  Manufacturing  Go.  v. 
B.  B.,  122  N.  O.  881:  Hosiery  Mills  v.  B.  B., 
131  N.  C.  238;  Lumber  Go.  v.  B.  IL,  143  N. 
0.  324;  Deppe  v.  B.  B.,  152  N.  O.  82;  Kome- 
gay V.  B.  B.,  154  N.  G.  392.  These  authorities 
place  the  burden  on  the  defendant  to  rebut  the 
presumption  of  negligence  arising  from  proof 
connecting  it  with  the  origin  of  the  fire,  by 
evidence  which  will  satisfy  the  jury  that  the 
engine  was  properly  equipped,  that  competent 
men  were  in  charge  of  it,  and  that  it  was  pru- 
dently operated."  '  Gurrie  v.  B.  B.,  156  N.  0. 
423,  72  S.  B.  489. 

"If  this  fact  (that  the   engine   emitted  the 
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spark  which  caused  the  fire]  had  been  found  by 
the  jury  from  the  evidence,  to  wluch  the  judge 
referred,  it  would  carry  the  case  to  the  jury, 
and  it  would  then  devolve  upon  the  defendant 
to  show  that  the  engine  was  in  proper  condi- 
tion, and  had  been  carefully  handled,  or,  in  de- 
fault of  doing  80,  to  take,  the  risk  of  an  ad- 
verse verdict.  In  other  words,  the  fact  that 
a  spark  from  the  engine  caused  the  fire,  wheth- 
er on  or  off  the  right  of  way,  is  evidence  of  neg- 
ligence though  not  conclusive,  and  may  warrant 
a  verdict  of  negligence,  in  the  absence  of  ex- 
planatory proof,  so  that  it  behooves  the  de- 
fendant to  go  forward  and  offer .  exculpatory 
evidence  unless  there  are  circumstances  ap- 
pearing in  the  plaintiff's  own  evidence  upon 
which  he  may  rely  to  show  care  on  his  part.'* 
WiUiams  v.  Mfg.  Co.,  177  N.  O.  514,  99  S.  B. 
371. 

And  It  is  well  also  to  state  what  doty  is 
imposed  on  the  defendant  In  this  particular, 
the  performance  of  which  the  defendant 
must  show  when  the  origin  of  the  fire 
is  traced  to  it. 

[4]  We  agree  with  his  honor  that  "the 
defendant  is  not  required  to  keep  its  right  of 
way  absolutely  clear  and  clean  of  all  mat- 
ters whatsoever"  that  may  be  Ignited,  nor  is 
it  liable  because  of  an  accumulation  of  com- 
bustible matter  on  the  right  of  way,  likely 
to  be  the  cause  of  injury,  If  there  through 
some  other  agency  than  its  own,  and  for  so 
short  a  time  that  the  defendant  had  no  n6^ 
tice  of  its  presence,  express  or  imputed  from 
length  of  time,  and  no  opportunity  to  re- 
move it 

The  first  of  these  propositions  is  clearly 
to  be  inferred  from  McBee  v.  Railroad,  171 
N.  C.  112,  87  S.  E.  985,  and  the  secpnd  from 
Phillips  V.  Railroad,  138  N.  0.  12,  50  S.  E. 
462,  3  Ann.  Cas.  384. 

[5]  It  must,  however,  exercise  due  care 
and  precaution  to  avoid  injury  to  the  prop- 
erty of  others,  and  to  that  end  must  not 
permit  grass  and  other  combustible  mat- 
ter to  accumulate  or  remain  on  its  right 
of  way  in  such  quantity  and  of  such  char- 
acter *'as  are  liable  to  be  Ignited  by  sparks 
and  cinders  from  its  engines"  and  cause 
Injury  (McBee  v.  R.  R.,  supra),  and  "so 
dangerous  that  it  may  reasonably  be  antici- 
pated that  injury  will  occur  to  adjacent 
landowners  from  fires  originating  thereon 
from  engines  being  operated  on  it"  (Thomas 
y.  Lumber  Co.,  153  N.  O.  355,  69  8.  £3.  276, 
32  L.  R.  A.  [N.  S.]  584),  and  if  it  falls  in 
this  duty,  and  injury  follows,  as  a  result, 
it  must  answer  in  damages  under  the  second 
rule  laid  down  in  Williams  v.  Railroad,  140 
N.  0.  624,  53  S.  E.  449,  as  follows: 

"(2)  If  fire  escapes  from  an  engine  in  proper 
condition,  with  a  proper  spark  arrester,  and 
operated  in  a  careful  way  by  a  skillful  and  com- 
petent engineer,  but  the  .fire  catches  on  the 
right  of  way,  which  is  in  a  foul  and  negligent 
condition,  and  thence  spreads  to  the  plaintiff's 
premises,   the   defendant  is  liable.     Moore  v. 


Railroad,  124  N.  C.»  841;   PhOlips  t.  Railroad, 
138  N.  O.  12." 

For  the  errors  pointed  out,  there  must  be 
a  new  trial. 
New  triaL 
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JONES  V.   CAROLINA    NAT.   BANK. 
(No.  10395.) 

(Supreme  Court  of  South  Carolina.    April  22, 

1920.) 

i.  Bills  and  nttes  ^=e»l49  r-  Neaotlabillty  of 
draft  not  affected  by  question  whether  title 
to  goods  covered  by  bHI  of  lading  attached 
passed  to  drawee. 

As  respects  the  negotiability  of  a  draft  at- 
tached to  an  "order  notify"  bill  of  lading,  as 
affecting  duty  of  a  bank,  to  whom  the  draft 
was  negotiated,  to  communicate  to  its  negotia- 
tor the  refusal  of  the  drawee  to  pay  it,  the 
question  of  who  had  title  to  the  goods  covered 
by  ths  bill  of  lading  .was  immaterial. 

2.  Bill*  and  notes  <9»537 (7)— Whether  drawor 
neg«tlat«d  draft  with  rigM  to  expeot  that  It 
wonid  lis  honorsil  held  for  Jury. 

In  view  of  Negotiable  Instruments  Act,  li 
^,  79,  114,  whether  consignor  who  negotiated 
to  a  bank  draft  on  consignee  had  notice  that 
previous  drafts  had  not  been  honored,  and,  if 
so,  whether  he  had  the  right  to  expect  such 
draft  to  be  honored,  held  for  jury  on  the  issue 
of  the  bank's  duty  to  notify  cousignor  of  non- 
payment of  the  draft. 

3.  Bills  and  notes  <8=>498— Holder  of  bill  has 
burden  of  proving  notice  to  drawer  of  draw- 
ee's nonpayment. 

In  drawer's  action  against  bank  to  which  it 
negotiated  bill,  to  recover  amount  deducted 
from  his  account  on  drawee's  nonpasrment,  the 
bank,  where  residing  in  same  place  as  drawer, 
had  the  burden  of  proving  notice  to  drawer 
of  drawee's  nonpayment  upon  day  following  the 
dishonor  as  required  by  Act  March  4,  1914,  28 
Stat.  p.  683,  {  103,  notwithstanding  section  193, 
relating  to  reasonable  time;  such  section  hav- 
ing reference  to  section  144  and  not  section  103 

4.  Banks  and  banking  <d=»l34(l)— When  bank 
to  whom  bill  ■»•  been  negotiated  may  make 
loss  good  from  drawer's  deposits. 

If  bank  to  whom  bill  had  been  negotiated 
sustained  loss  by  reason  of  negotiability  of  bill 
and  bank's  failure  to  notify  drawer  of  dishonor, 
it  could  not  make  good  its  loss  from  drawer's 
deposits;  but,  if  bill  was  not  negotiable,  the 
bank  could  hold  savings  deposit  to  satisfy 
drawer's  debt  to  bank  or  transfer  amount  of 
loss  from  drawer's  savings  account  to  credit 
side  of  drawer's  open  account. 

5.  Banks  and  banking  ^3»I43(7)— Refusal*  to 
give  Instruction  authorizing  punitive  damages 
In  depositor's  action  held  proper. 

In  drawer's  action  against  bank  to  which  it 
negotiated  bill  for  damages  for  having  deducted 
the  amount  of  the  bill  from  his  account  on 
drawee's  nonpayment  and  having  refused  pay- 
ments of  certain  checks  because  of  such  deduc- 
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tion,  where  there  was  no  testimoiiy  tendlag  to 
prove  that  the  hank  had  any  intention  beyond 
the  supposed  rightful  protection  of  itself  from 
loss,  court's  refusal  to  grant  instruction  that 
action  of  bank  amounted  to  a  breach  of  trust 
with  fraudulent  intent  for  which  it  was  liable  in 
punitive  damages  was  proper. 

Appeal  from  Gommoo  Pleas  Circuit  Ckrart 
of  Richland  Ck>unty;  Thomas  8.  Sease, 
Judge. 

Action  by  B.  M.  Jones  against  the  Carolina 
National  Bank.  From  a  Judgment  for  plain- 
tiff, both  parties  appeal.  Beversod,  and  new 
trial  ordered. 

D.  W.  Robinson,  of  Columbia,  for  appellant 
Graydon   &   Graydon,    of  Columbia*   for 
respondent 

GAGE,  J.  The  actloii  is  for  tort,  and  the 
damages  are  laid  at  $25,000;  verdict  for  the 
plaintiff  for  $750;  appeal  t^  both  parties. 

The  controversy  arises  out  of  the  following 
drcomstancesi  Jones  is  a  butdier  at  Colum- 
bia, and  the  defendant  is  a  bank  at  the 
same  place.  Jones  during  the  months  of 
July»  August,  and  September,  1917,  under- 
took to  ship  to  the  Ashley  Hide  ft  Fur  Cor- 
poration at  Charleston  nine  carloads  of 
green  tankage,  to  wit,  the  bones,  entraOs, 
and  blood  of  newly  slain  animals.  Jones 
drew  at  sundry  intervals  his  several  bills 
on  the  Ashley  Corporation  for  the  price  of 
the  goods  with  bill  of  lading  attached  "order 
notify.*'  These  bills  were  lodged  with  the 
defendant  bank  at  which  Jones  had  done 
his  business  for  some  years.  The  bank  im- 
mediately credited  Jones  with  the  face  of 
the  bills  the  aggregate  of  whldx  was  $2,729.- 
64,  which  amount  was  nearly  equally  divided 
betwixt  Jones'  "open  account"  and  Jones' 
"savings  account,"  $1,885.99  to  the  first  and 
$1,843.65  to  the  second.  The  YAUb  and  bills 
of  lading  were  forwarded  by  the  bank  to  its 
correspondent  at  Charleston.  The  drawee 
refused  payment  of  them,  of  which  circum- 
stance the  defendant  bank  was  not  advised 
by  its  Charleston  corresi>ondent  until  the 
latter  part  of  August  or  the  first  of  Septem- 
ber, and  of  which  circumstance  Jones  was 
not  advised  by  the  defendant  bank  until 
early  in  September ;  but  the  defendant  bank 
alleges  in  the  answer  and  contends  in  the 
testimony  that  Jones  had  actual  notice  of 
nonacoeptance  of  the  goods  by  the  consignees 
from  the  mouth  of  the  railway  company 
which  carried  them  to  Charleston.  About 
the  time  of  the  discovery  by  the  defendant 
bank  that  the  seven  bills  of  July  and  August 
aggregating  $1,697.14  had  not  been  paid, 
Jones  lodged  with  the  defen&ant  bank  two 
additional  and  like  bills,  September  4,  1917, 
$428.75  and  September  10,  1917,  $608.75,  and 
they  were  in  like  fashion  put  to  Jones'  cred- 
it; but  the  defendant  bank  was  soon  advised 
by  its  Charleston  corresp<mdeiit  that  these 


two  September  bflls  were  dishonored.  The 
defendant  bank  then  took  st^;>s  to  protect  it- 
self against  the  loss  of  the  money  it  had 
credited  to  Jones  on  the  two  September  bills. 
On  the  14th  of  September  it  charged  Jones* 
savings  account  wJlth  $603.75,  and  credited 
the  same  to  his  open  account,  and  on  the  15th 
of  September  it  charged  Jones'  savings  ac- 
count with  $428.75  and  credited  the  same  to 
his  <^>en  account  The  aggregate  of  $1,032.50 
thus  subtracted  from  the  savings  and  added 
to  the  open  account  was  almost  immediately 
dissipated  by  Jones'  diecks  to  sundry  parties 
and  by  the  bank's  check  against  it  for 
$428.75  to  offset  the  deposit  aforetime  cred- 
ited to  Jones'  saving  the  sum  of  $8.27  still 
standing  to  Jones'  credit;  but  Jones  drew 
three  checks  for  which  there  were  not  suffi- 
cient funds  to  meet,  and  the*  payment  of 
which  the  bank  refused,  to  wit,  one  to  Dent 
September  5th  for  $20,  one  to  Lorick  Septem- 
ber 18th  for  $60,  and  one  to  Switt  September 
21st  for  $16.80. 

Out  of  these  transactions  the  plaintiff  ha& 
designated  in  effect  two  wrongs  to  him  by 
the  bank,  both  alleged  to  have  been  will- 
fully done,  to  wit:  (1)  The  duty  of  the  bank 
to  have  notified  him  of  the  nonacceptance  of 
his  goods  by  the  consignee  and  the  nonpay- 
ment of  his  bills  by  the  consignee,  its  neg- 
lect to  perform  that  duty,  the  damage  to 
him  consequent  thereupon;  and  (2)  the  obli- 
gation of  the  bank  to  let  stay  out  the  sums 
to  his  credit  in  the  savings  department,  and 
the  wrongful  transfer  of  the  same  to  the 
open  account,  and  the  there  charging  that 
account  with  the  September  bills  and  the 
failure  to  pay  the  three  checlcs  before  stated. 

The  defendant  has  made  28  exceptions 
and  the  plaintiff  has  made  7  exceptions ;  and 
all  of  them,  save  the  defendant's  first  excep- 
tion (that  for  the  direction  of  a  verdict),  go 
to  the  charge  of  the  court 

The  charge  takes  up  10  pages  of  the  case, 
of  which  8  are  given  to  the  reauests  to 
charge,  and  the  exertions  to  the  charge 
takes  up  18  pages. 

There  were  17  requests  to  charge  by  the 
plaintiff  and  5  requests  to  charge  by  the  de- 
fendant 

So  much  was  enough  to  confound  the 
court  and  Jury.  >  There  ought  to  be  more  of 
simplicity  and  less  of  complication  in  pro- 
cedure. 

To  follow  these  85  exceptions  in  detail 
would  be  to  commit  the  same  heresy  w^  have 
suggested  the  counsel  to  be  guilty  of. 

The  case  turns  on  not  near  so  many 
hinges. 

The  July  and  August  bills,  seven  in  number 
and  aggregating  $1,697.14,  may  b(&  laid  oat 
of  view;  and  with  them  the  claim  for  dam- 
age for  the  defendant  bank's  neglect  to  ad- 
vise the  plaintiff  of  their  nonpaymeifi;  for 
although  the  goods  against  which  they  were 
drawn  were  not  received  by  the  consignee. 
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nor  were  the  bills  xmld  by  the  consignee, 
yet  the  plaintiff  got  the  benefit  of  ttie  ship- 
ments, for  the  bank  gave  him  credit  for  the 
seven  bills  and  the  banic  has  lost  so  much 
iQr  the  transaction.  The  cashier  of  the  bank 
admitted  the  loss  when  he  testified.  And 
the  last  billt  that  of  September  lOth,  for 
$608.75,  may  be  laid  out  of  view;  for  the 
complaint  alleges  "that  the  plaintiff  would 
not  claim  that  the  bank  was  liable  for  the 
last  draft" 

So  the  determinatiye  issue  of  fact  and 
law  is  about  the  bill  of  September  4th  for 
$428.75w  The  amtention  of  the  plaintifT 
thereabout  is:  (1)  That  the  bUl  is  a  negoti- 
able instrument;  (2)  that  the  bank  failed  to 
give  notice  to  Jones  of  the  nonpayment  of 
that  instrument;  and  (3)  that  the  legal  con- 
sequence of  that  omission  is  the  loss  of  so 
much  by  the  bank  and  the  gain  of  so  much 
l^  Jones.  Those  are  the  issues  now  up  for 
decision. 

The  court  charged  the  jury  thus: 

*1  charge  you  that  we  are  bound  by  the  act 
of  the  Legislktnre  of  this  state  of  1914,  to  regu- 
late all  negotiable  instrnments,  'An  act  relating 
to  negotiable  instruments'  [28  Stat  668],  and  I 
eharge  you  tiiat  the  mstrument  dated  September 
4tb,  known  as  the  September  4  instrument,  was 
a  negotiable  draft,  and  unless  the  defendant 
had  some  understanding  with  Jones,  it  took 
that  as  a  negotiahle  draft,  subject,  of  course, 
to  the  law,  which  I  will  oaU  your  attention  to.** 

"Now  the  complaint  of  the  plaintiff  alleges 
that  he  was  not  notified  of  what  was  going  on 
with  the  draft  I  charge  you  that  it  was  the 
duty  of  the  bank  to  notify  Mr.  Jones,  in 
order  to  hold  him  responsible,  if  notification 
was  given  by  the  bank  in  Charleston  that  the 
draft  would  receive  attention  as  soon  as  the 
goods  arriyed,  so  that  Mr.  Jones  could  look  aft- 
er his  property  and  use  due  diligence  to  save 
It  And  if  the  bank  failed  to  do  that,  as  re- 
quired by  the  law  which  I  will  read  you,  then 
Jones  was  relieved  from  responsibility  on  the 
draft  and  the  bank  would  have  to  lose  it** 

The  court  then  read  to  the  jury  sections 
89,  94,  96,  103, 104,  and  106  of  the  negotiable 
Instroment  statute  and  then  added  these 
wiMTds: 

"You  wlQ  see,  therefore,  gentlemen,  that  If 
you  find  that  if  the  bank  did  not  comply  with  the 
law,  then  it  was  liable  to  lose  the  payment  on 
the  draft  of  |428.75,  and,  as  I  understand,  that 
Is  the  only  one  in  question,  because  it  is  ad- 
itnitted  on  all  sides  that  the  bank  Is  not  liable 
for  the  $603.75  draft,  and  that  they  have 
pocketed  the  losses  on  all  drafts  prior  to  that** 

[1]  The  appelant  bank  suggests  in  the  In- 
ception that  the  bill  was  not  negotiable,  and 
that  because  the  bill  was  attached  to  a  bill 
of  lading  of  the  character  w^  known  and 
eommonly  descrihed  as  ^*order  notity,"  and 
reliance  is  had  upon  Grocery  Co.  y.  Elevator 
Co.,  72  S.  a  468,  62  S.  BL  191,  2  L.  R.  A. 
(K.  S.)  79^  110  Am.  St  Bep.  027,  6  Ann.  Cas. 


But  It  Is  Immaterial  here,  as  It  was  mate- 
rial In  the  dted  <ABe,  who  had  title  to  the 
green  goods ;  the  drawee  was  bound  to  pay 
the  bill  or  to  refuse  to  pay  it;  and  his  ac- 
tion thereabout  was  a  fact  to  be  communicat- 
ed to  the  drawer. 

Assuming  that  the  bill  was  on  Its  face  ne- 
gotiable, yet  when  Jones  negotiated  It  to  the 
bank  he  warranted  that  he  had  no  knowl- 
edge of  any  fact  whidi  would  impair  the  va- 
lidity of  the  instrument  or  render  it  valueless. 
Section  66  of  the  statute. 

The  ess^oe  of  a  negotiable  Instrument  is 
that  it  evidences  a  bona  fide  transaction. 
Otherwise  a  drawer  might  negotiate  a  ficti- 
tious instrument,  capable  only  of  being  con- 
yerted  Into  value  by  the  mere  failure  of  the 
taker  to  give  to  the  negotiator  notice  of  non- 
payment 

The  law  does  not  contemplate  with  fiivor 
a  transaction  of  that  sort.  It  declares  that 
presentment  for  payment  even  Is  not  requir- 
ed in  order  to  charge  the  drawer  where  the 
drawer  has  no  rl^t  to  expect  or  require  that 
the  drawee  or  acceptor  will  pay  the  instru- 
ment (section  79).  It  also  declares  that  no- 
tice of  dishonor  4s. not  required  to  be  given 
the  drawer  where  the  drawer  had  no  rl^t 
to  expect  or  require  that  the  drawee  or  ac- 
ceptor wlU  honor  the  Instrument  (section  114). 

The  testimony  tended  to  show  that  for 
some  weeks  before  Jcmes  drew  the  bill  In  is- 
sue»  and  as  early  as  the  11th  of  August,  he 
was  frequently  advised  by  the  railroad  com- 
pany which  carried  the  goods  to  Charleston 
that  the  consignee  was  not  accepting  the 
goods  which  had  been  shipped.  Three  wit- 
nesses so  testified.  The  plaintiff  denied  so 
much,  and  that  made  an  Issue  of  fact  whidi 
demanded  an  exact  statement  of  the  law  ap- 
plicable to  such  a  case  to  guide  the  jury. 

[2]  If  therefore  It  was  true  (1)  that 
Jones  had  knowledge  that  his  July  and  Au- 
gust drafts  were  not  being  honored,  it 
ought  to  have  been  also  submitted  to  the 
jury  &)  to  find  if  he  had  the  right  to  expect 
that  draft  in  issue  would  be  honored.  If  he 
had  not  that  rightful  expectation,  then  the 
draft  was  not  negotiable,  and  the  court  was 
wrong  to  instruct  the  jury  without  any  sort 
of  qualifications  that  the  draft  was  nego- 
tiable. 

The  appellant  has  suggested  under  the 
third  head  of  the  brief  that  Jones'  act  in 
sending  forward  the  bill  in  issue  was  under 
all  the  circumstances  of  the  case  a  fraud  on 
the  bank.  But  that  issue  was  not  made  in  the 
request  to  charge,  and  the  court  was  not  ad- 
vised of  tliat  issue,  and  did  not  decide  it 

If  the  jury  should  condude  that  the  blU 
is  negotiable,  then  there  arises  the  question 
of  notice  by  the  bank  to  the  drawer  of  Its 
dishonor,  for  there  is  no  question  but  that 
the  hill  was  dishonored. 

By  the  statute^  and  before  it  by  the  law 
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merchant,  when  payment  of  a  bill  was  declin- 
ed by  the  drawee,  the  holder  is  bound  to  noti- 
fy the  drawer  of  the  fact;  and  the  statute 
has  definitely  fixed  the  period  of  time  in 
which  the  notice  must  be  given  in  this  case 
on  the  day  following  the  dishonor.  Section 
103,  Act  1914,  28  Stats.  683. 

[3]  The  burden  is  on  the  defendant  to 
prove  that  such  notice  was  given. 

The  testimony  tends  to  show  that  the  bill 
was  dishonored  on  September  6th,  and  that 
it  was  back  in  the  defendant's  hands  on 
September  7th»  and  that  Jones  had  notice  of 
the  fact  on  September  10th. 

There  was  no  testimony  toiding  to  show 
that  Jones  was  notified  as  early  as  the  8th 
of  September  even. 

The  appellant  seeks  to  modify  the  d^nite 
words  of  section  103  by  those  of  section  193; 
but  the  last-mentioned  section' has  no  appli- 
cation to  the  first-mentioned  section.  It  is 
applicable  to  cases  like  those  described  in 
section  144  and  perhaps  others. 

Section  103  does  not  declare  that  notice  of 
dishonor  must  be  given  within  a  "reasonable 
time,"  but  within  a  definite  time. 

The  court  therefore  was  right  to  give  to 
the  Jury  the  rule  of  notice  of  dishonor  laid 
down  by  the  statute.  And,  of  course,  the 
legal  consequence  of  the  failure  to  prove  no- 
tice is  by  the  words  of  the  statute  a  dis- 
charge of  the  drawer.    Section  89. 

Beverting  to  the  plaintiffs  exceptions  they 
make  three  questions:  (1)  That  the  bank 
had  no  right  to  transfer  money  standing  to. 
the  plaintiff's  credit  in  the  savings  depart- 
ment to  the  plaintifTs  credit  on  open  account, 
as  it  is  called;  (2)  that  the  bank's  action 
in  that  matter  was  fraudulent;  (3)  that  the 
refusal  of  the  bank  to  pay  the  three  checks 
to  Dent,  Lorick,  and  Swift  was  illegal,  for 
which  the  plaintiff  is  entitled  to  damages. 

Plainly,  all  these  issues  depend  upon  the 
negotiability  of  the  bilL 

[4]  If  the  proceeds  of  the  9428.76  bill  was 
lost  to  the  bank  by  reason  of  the  bill's  nego- 
tiability, and  by  reason  of  the  failure  of  the 
bank  to  notify  the  drawer  of  its  dishonor, 
then  the  bank  had  no  right  to  touch  the  de- 
posit But  if  not  so  lost,  then  plainly  the 
bank  had  the  right  to  hold  the  deposit  to 
satisfy  a  debt  due  to  the  bank  by  Jones ;  or, 
what  is  the  same  thing,  to  transfer  it  from 
the  savings  account  of  Jones  and  put  it  on 
the  credit  side  of  Jones'  open  account  to  off- 
set the  credit  there  of  the  same  item  to  Jones. 

Against  such  right  the  plaintiff  cites  and 
relies  upon  Rule  5  of  the  bank's  savings  de- 
partment; but  that  rule  was  plainly  made  to 
protect  the  bank  and  not  to  limit  it  The 
case  of  Nauf  ul  v.  Bank,  97  S.  £.  843,  cited  by 
the  plaintiff,  has  no  relevancy  to  the  issue. 

[5]  The  court  was  right  to  refuse  to  charge 
the  Jury  that  the  action  of  the  bank  in  the 


drcumstanoes  now  under  review  amounted 
to  a  breach  of  trust  with  fraudulent  intent 
for  Which  it  was  liaUe  In  punitive  damages. 

The  testimony  does  not  tend  to  prove  that 
the  bank  had  any  intention  beyond  the  sup- 
posed rightful  protection  of  itself  from  loss. 

The 'three  checks  before  referred  to  were 
refused  payment  by  the  bank  rightfully  or 
wrongfully,  as  It  may  turn  out  who  had 
the  best  right  to  the  $428.75  fund. 

The  Judgment  is  reversed,  and  a  new  trial 
is  ordered. 

GARY,  a  Jn  and  HTDBIQK  and  ERAS- 
ER, JJ.,  concur. 

WATTS,  J.,  disqualified* 


(U4  S.  C.  1) 
COGGESHALL  v.  MoKENNEY.    (No.  10398.) 

(Supreme  Court  of  South  Carolina.    April  22, 

1920.) 

L  Partnership  ^=8>20— Coatraot  held  to  create 
partnership  in  Iniytng  and  selling  Innbor. 

Contract  to  buy  and  sell  lumber,  whereby 
one  of  the  parties  was  to  advance  money  where- 
with the  other  party  was  to  purchase  the  lum- 
ber in  carload  lots  or  larger  quantities  for  the 
mutual  account  of  the  parties,  KM  to  constitote 
the  parties  copartners  in  the  buying  and  selling 
of  lumber. 

2.  Partnership  <8=>I4I— Partner  anthorbed  to 
give  shipping  instruotlons  te  seller  of  lum* 
ber  to  partnership. 

A  member  of  a  partnership  engaged  in 
buying  and  selling  of  lumber  had  the  right  to 
give  seller  of  lumber  to  the  partnership  ship- 
ping instructions. 

3.  Partnership  ^S9 1 25— Partner  authorized  to 
bind  copartnership  In  partnership  business. 

The  action  of  either  partner  about  the 
partnership  business  was  the  action  of  the  co- 
partnership, each  partner  being  an  agent  for 
the  other. 

4^  Partnership  ^s»l4i-»Seiisr  to  partnership 
may  follow  shipping  Instruotlons  of  one  part- 
ner. 

Seller  of  lumber  to  copartnership,  who  ship- 
ped the  lumber  pursuant  to  the  direction  of 
one  of  the  partners,  eould  recover  the  price 
thereof  against  the  other  partner,  though  be 
shipped  the  lumber  pursuant  to  sudx  direc- 
tions after  having  been  notified  by  jiuch  other 
partner  that  the  partner  who  gave  him  direc- 
tions no  longer  represented  such  other  partner; 
the  party  giving  the  instruction  in  so  ^oing  hav- 
ing acted  for  the  copartnership  and  as  an  agent 
for  his  copartner. 

5.  Appeal  and  error  ^3»l  1 77 (5) —Cause  to  he 
remanded  on  reversal  of  Judgment  on  dlreot- 
ed  verdiot  for  defendant. 
Appellate  court  in  reversing  Judgment  ren- 
dered on  v.er^ct  directed  for  defendant  after 
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the  cloae  of  plaintUTs  testimony  upon  ground  [  pany,  and  Wnklns,  entered  Into  a  written 


that  no  verdict  should  have  been  directed  for 
the  defendant  will  remand  the  cause  for  a  new 
trialf  not  knowing  what  defendant  will  be  able 
to  prove. 

Appeal  from  Common  Pleas  Circnit  Court, 
of  Sumter  County;  W.  H.  Townsend,  Judge. 

Action  by  W.  D.  Coggeshall  against  J.  A. 
McKenney,  trading  as  Twin  City  Lumber 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.     Reversed  and  remanded. 

Plaintiff's  exoeptlons  referred  to  in  opinion 
are  as  follows: 

Because  it  is  respectfully  submitted  that  his 
honor,  the  presiding  judge,  erred  in  holding 
that  there  was  no  evidence  to  go  to  the  jury, 
and  in  directing  a  verdict  in  favor  of  the  de- 
fendant for  the  lumber  in  dispute. 

(1)  Because  there  was  abundant  evidence  that 
V.  D.  S.  Wilkins  had  authority  to  act  for  de- 
fendant in  buying  the  lumber,  in  ordering  it 
shipped  out,  and  in  ordering  the  car  placed  for 
the  shipment.  All  of  which  had  been  done  be- 
fore the  d^endant  attempted  to  revoke  his  an* 
thority  by  letter  of  September  12,  1017. 

(2)  Because  upon  the  strength  of  the  orders 
given  by  Wilkins  to  plaintiff,  on  August  24th, 
and  before  his  authority  had  been  revoked,  on 
September  12th,  both  plaintiff  and  defendant 
had  incurred  expenses— the  plaintiff  in  placing 
the  lumber  at  the  railroad  siding  for  shipment, 
and  the  defendant  in  ordering  the  car  placed 
for  loading  the  lumber. 

(3)  Because  under  Wilkins'  contract  of  agen- 
cy with  defendant,  he  had  an  interest  in  the 
contract  with  plaintiff,  and  his  agency  could  not 
be  terminated  until  80  days  after  receipt  of 
written  notice  of  intention  to  terminate  the 
written  agreement. 

(4)  Because  if  the  defendant  had  authority  to 
cancel  orders  of  Wilkins,  the  notlcs  furnished 
by  defendant  to  plaintiff  dated  September  12th 
w^as  not  sufficient  to  cancel  any  orders  previously 
Siven  by  Mr.  Wilkins.  The  mere  cancellation 
of  agency  does  not  cancel  contracts  previously 
made  by  the  agent 

Lee  ft  Moise,  of  Sumter,  and  James  B. 
Goggeshallt  of  Darlington,  for  appellant. 
John  H.  Clift<m,  of  Sumter,  for  respondent. 

GAGB,  J.  The  plaintiff  sued  the  defiendant 
to  recover  $225.52,  the  price  of  11,276  feet 
of  lumber,  alleged  to  have  been  sold  and  de- 
livered by  the  plaintiff  to  the  defendant. 

The  court  directed  a  verdict  for  the  defend- 
ant at  the  close  of  the  plaintiff's  testimony, 
and  the  plaintiff  has  appealed. 

These  are  the  drcnmstances  of  the  trans- 
action: There  are  three  chief  actors  in  it, 
Coggeshall,  McKenney,  and  Wilkins.  The 
Urst  named,  who  is  the  plaintiff,  resides  at 
Darlington  in  this  state;  the  second  named, 
who  is  the  defendant,  resides  at  New  Tork; 
the  third  named  resided  at  the  time  of  the 
transaction  at  Columbia,  in  this  state.  The 
ttansaction  was  had  in  the  summer  and  fall 
of  1917.  On  the  19th  of  June,  1917,  McKen- 
TuBYt  trading  as  the  Twin  City  Lumber  Com- 


oontract  to  boy  and  sell  lumber,  whereby  Mo 
Kenney  was  to  advance  the  money  and  Wil- 
kins was  to  purchase  the  lumber  in  carload 
lots  or  larger  quantities  for  the  mutual  ac- 
count of  the  parties.  The  lumber  so  purchased 
was  to  be  sold  in  the  markets  of  the  North  by 
McKenney,  except  when  he  could  not  get  per- 
mits to  ship  the  same,  or  get  orders  for  the 
same,  and  in  those  events  Wilkins  had  author- 
ity to  sell  wherever  he  could  to  the  best  advan- 
tage for  the  joint  account  of  the  parties.  The 
contract  was  terminable  by  either  party  upon 
30  days'  written  notice.  The  plaintiff  demand- 
ed to  see  and  read  this  contract,  and  did  see 
and  read  it  after  he  had  made  the  contract  of 
sale,  but  before  he  parted  possession  with  the 
lumber.  In  June  Wilkins  bought  from  the 
plaintiff  in  one  transaction  what  amounted  to 
eight  carloads  of  lumber,  and  McKenney  con- 
firmed the  contract  by  phone  message;  and 
McKenney  then  told  the  plaintiff  to  ship  out 
the  lumber  ''per  Mr.  Wilkins'  instructions." 
Wilkins  about  the  25th  of  August  gave  Instruc- 
tions to  ship  the  instant  car  to  Columbia.  Of 
the  June  purchase  seven  cars  were  sent  to 
the  Twin  City  Lumber  Company  out  of  the 
state,  and  one  car  was  sent  to  the  Twin  City 
Lumber  Company,  Columbia,  S.  C.  All  the 
eight  cars  were  accepted  and  paid  for  by  the 
Twin  city  Lumber  Company,  save  that  which 
went  to  it  at  Columbia.  On  the  12th  of  Sep- 
tember the  Twin  City  Lnmber  Company  wrote 
to  the  plaintiff  a  letter  in  these  words: 

"We  have  not  heard  from  yon  regarding  the 
shipment  of  stock  you  sold  us  through  our 
Mr.  McKenney  and  Mr.  Wilkins,  and  wish  to 
state  we  would  Uke  to  hear  from  you  by  re- 
turn midl  as  to  what  you  have  ready  for  ship- 
ment and  when  you  think  you  will  start  on 
same.  Our  customers  are  after  us  for  this 
stock,  and  we  want,  to  get  the  lumber  mov- 
ing, so  if  you  will  advise  us  what  you  have 
ready  we  will  send  you  the  necessary  shipping 
instructions,  and  also  advise  if  you  need  any 
permits  on  same.  Kindly  give  us  this  informa-t 
tion  by  return  maiL 

''For  your  information  wish  to  state  that 
Mr.  Wilkins  no  longer  represents  us  in  your 
vicinity,  and  all  matters  should  be  taken  up 
direct  with  us.  Please  communicate  with  either 
our  New  York  office  or  North  Tonawanda  of- 
fices." 

The  plaintiff  on  14th  September  made  an- 
swer to  that  letter  and  therein  made  refer- 
ence to  the  circumstances  that  Wilkins  had 
left  the  defendant,  and  asked  the  defendant 
for  "shipping  instructions.'' 

The  court  held  that  the  plain  meaning  of 
the  letter  of  September  12tfa  was  that  Wilkins 
was  without  power  and  right  after  September 
12th  and  on  September  29tii  to  ship  to  Co- 
lumbia at  Wilkins'  direction  the  carload  of 
lumber  now  in  issue. 

And  that  is  the  issue  to  be  decided. 

The  plaintiff  has  made  four  exceptions 
which  will  be  reported. 
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The  respondent  seeks  to  sustain  the  order 
of  the  court  upon  the  ground  that  there  was 
no  testimony  which  warranted  a  yerdlct  for 
the  plaintiff. 

The  transaction  betwixt  Wllkins  and  Mc- 
Kenney  on  the  one  side  and  GogKeshall  on 
the  other  side  effected  a  sale  in  June  of  the 
lumber  in  issue  by  Goggeshall  to  Wilkins  and 
McKenney,  and  it  conferred  on  Wilkins  and 
McKenney  the  right  of  possession. 

The  only  thing  which  remained  to  be  done 
to  complete  the  transaction  and  confer  on 
Wilkins  and  McKenney  the  right  of  property 
was  a  d^iyery  of  possession  by  the  vendor 
and  the  payment  of  the  price  by  the  vendees. 
The  delivery  of  possession  was  by  sbipmentt 
and  Wilkins  was  the  person  to  ship,  at  least 
up  to  September  12th. 

The  case  turns  on  die  character  of  the  c(mi- 
tract  of  the  10th  of  June,  1917,  betwixt  Mc- 
Kenney and  Wilkins. 

The  court's  attention  seems  not  to  have 
been  called  to  that,  nor  has  the  same  been 
stressed  in  the  arguments ;  but  the  third  and 
fourth  exceptions  are  broad  enough  to  raise 
the  question. 

[1]  That  contract]  constituted  McKenney 
and  Wilkins  copartners  in  the  business  of 
buying  and  selling  lumber.  Price  v.  Middle- 
ton,  75  a  C.  108,  55  8.  £.  156 ;  Edwards  v. 
Johnson,  90  S.  O.  94,  72  S.  B.  638. 

They  are  governed  therefore  by  the  law 
of  copartnership  and  not  by  the  law  of  agency, 
save  as  copartnerships  involve  in  large  meas- 
ure the  relationship  of  agency. 

[2]  Ck>ggeshall  then  was  ded!ling  with  a 
person  who  was  part  owner  of  the  lumber,  and 
who  by  the  law  as  well  as  by  the  testimony 
had  the  right  to  give  shipping  directions.  20 
R.  C.  li.  802. 

One  copartner,  Wilkins,  directed  Ck>ggeshall 
on  August  24th  to  ship  the  lumber  to  Colum- 
bia, and  Wilkins  was  then  the  person  to  give 
shipping  directions;  another  partner,  Mc- 
Kenney, advised  Goggeshall  on'  September 
12th  that  the  other  partner  no  longer  rep- 
resented him;  and  Coggesball  on  September 
29th  shipped  the  lumber  to  Columbia  accord* 
ing  to  the  direction  of  Wilkins. 

There  is  no  evidence  that  the  copartnership 
was  dissolved  in  the  way  provided  by  the 
contract  or  was  dissolved  at  all. 

[3, 4]  So  the  case  comes  to  this:  The  direc- 
tion of  which  partner  was  Coggeshall  bound 
at  his  peril  to  follow?  The  copartnership  was 
an  entity,  and  the  action  of  either  about  the 
business  was  the  action  of  the  copartnership; 
that  is  to  say,  of  both.  Each  was  agent  for 
the  other.    Congdon  v.  Morgan,  13  S.  C.  190. 

[5]  A  verdict  ought  not  to  have  been  direct- 
ed for  the  defendant  But  we  do  not  know 
what  the  defendant  may  be  able  to  prove;  his 
witnesses  have  not  been  sworn. 

In  order  that  exact  justice  may  be  done, 
the  Judgment  is  reversed,  and  cause  is  re- 
manded for- a  new  trial.     This  conclusion 


renders  of  no  conse<iuence  the  deftodanfs 
exceptioQ. 

GABY,  C.  J.,  and  HTDBICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


(26  Qa.  App.  88) 
HUGGIN8  V.  STATE.    (No.  11173.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  1. 

Maroh  4,  1920.    Rehearing  Denied 

April  13^  1920.) 

(SvUahut  hff  the  Court.) 

I.  Criminal  law  <8=>ll29(6)<-^Assiam«nts  of 
error  held  Insuffldeiit. 

There  is  no  proper  assignment  of  error  up- 
on  either  forfeiture  of  the  defendant's  bond, 
or  the  alleged  improper  bringing  of  the  defend- 
ant into  court  These  matters,  therefore,  can- 
not be  passed  upon. 


2.  Criminal  law  «=>I151— On  oonillotlng  testi- 
mony as  to  physical  Inability  to  attend,  denial 
of  oontlnuance  not  disturbed. 

Where  a  motion  is  made  to  continue  a 
criminal  case  upon  the  ground  that  the  accused 
is  physically  unable  to  attend  court,  and  upon 
this  question  the  testimony  of  the  physicians 
introduced  as  witnesses  is  conflicting,  the.  dis- 
cretion of  the  trial  judge  in  overruling  the 
motion  will  not  be  controlled. 

8^  Judgment  ^=:»707,  751— Not  conclusive  as  to 
third  persons;  proseotttion  against  one  person 
no  bar  to  prosecution  against  another;  plea 
In  bar  of  proeeontlon  for  possessing  Intoxicat- 
ing liquor  held  properly  stricken. 

While  a  judgment  of  a  court  of  competent 
jurisdiction  is  conclusive  between  the  parties 
and  their  privies  as  to  the  issue  which  it  de- 
cides (C)iv.  (Dode  1910,  f  4335),  it  is  not  so  as  to 
third  persons  (Mays  v.  Compton,  13  Ga.  268; 
Russell  V.  Slaton,  25  Ga.  lOB ;  Hart  v.  Manson, 
119  Ga.  865,  47  8.  K  345  [4]). 

(a)  Under  this  ruling  it  follows  that,  where  a 
verdict  and  judgment  of  the  superior  court  in  a 
criminal  case  is  pleaded  as  a  bar  to  the  prose- 
cution in  that  court  of  another  criminal  case, 
the  plea  is  insufficient  in  law,  and  should  be 
stricken  on  general  demurrer,  or  on  oral  motion, 
where  it  appears  that  both  prosecutions  were 
not  against  the  same  defendant 

(b)  In  the  instant  case  the  defendant  was 
charged  with  having,  controlling,  and  possessing 
intoxicating  liquors.  He  filed  a  plea  in  bar,  in 
which  he  set  up  that  at  a  previous  term  of  the 
court  his  wife  had  been  indicted,  convicted  and 
sentenced  for  having,  controlling,  and  possessing 
the  same  liquors  at  the  same  time  and  place. 
The  plea  further  alleged  that  upon  the  wife's 
trial  the  evidence  for  the  state  showed  that  she 
had  the  exclusive  possession  and  control  of  the 
liquors.  Upon  oral  motion  of  the  state  the  judge 
struck  the  plea.  Beld,  the  plea  was  properly 
stricken.  See,  in  this  connection,  in  addition 
to  the  cases  cited  above,  Duncan  v.  State,  140 
€}a.  105, 99  S.  B.  612 ;  12  Oyc  277  (8) ;  16  U  J. 
257  (f  421). 
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4.  Crfmlnaf  law  <ss»l064(4)— MotiMi  for  new 
trial  eomplalnlng  of  admlulon  of  dooumon- 
Ury  ovfdeiice  mutt  sot  it  forth  eubttantlaHy 
or  literally,  or  at  an  exhibit. 

Under  repeated  mllngB  of  the  Supreme  Ck>urt 
and  of  thia  court,  where  a  ground  of  a  motion 
for  a  new  trial  is  baaed  upon  the  alleged  errone- 
ous admission  of  documentary  evidence,  such 
evidence  must  be  set  forth,  either  literally  or  in  I 


The  oonrt  overruled  tlie  motion  for  a  con- 
tinuance, declared  the  defendant's  bond  for- 
feited (the  Judge  certified  that  the  defendant 
had  forfeited  his  bond  in  this  case  at  a  for- 
mer term  of  the  court),  and  directed  the  sher- 
iff to  have  the  defendant  brought  into  court, 
if,  in  the  sheriffs  opinion,  he  was  able  to 
come.    The  sheriff  sent  two  ofBcers  to  the  de- 


substance,  in  the  ground  itself,  or  attached  »  pendant's  home,  where  he  wiis  found,  up  and 
thereto  as  an  exhibit.  In  the  instant  caae  the  '  "  ~ 
documentary  evidence  admitted  over  the  objec- 
tions of  the  defendant  was  a  certified  copy  of 
an  indictment  and  sentence  of  the  United  States 
court  for  the  Northern  district  of  Georgia,  but 
this  evidence  was  not  attached  as  an  exhibit 
to  the  ground  of  the  motion  for  a  new  trial 
which  complained  of  its  admission,  nor  was  it 
set  forth  therein  either  literally  or  in  substance. 
The  ground  fails  to  show  even  the  name  of  the 
person  who  was  indicted  and  sentenced  in  the 
United  States  court  Under  these  circumstances 
the  ground  is  too  defective  to  be  considered  by 
this  court. 


5.  Charge  of  court. 

The  excerpt  from  the  charge  of  the  court 
excepted  to  was  not  erroneous  for  any  reason 
assigned. 

6.  Rnllng  on  motion  for  new  trial. 

T^e  defendant's  conviction  was  amply  au- 
thorised by  the  evidence,  and  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Cobb  County ; 
N.  A.  Morris,  Judge. 

Burt  Hugging  was  convicted  of  possessing 
Intoxicating  liquor,  his  motion  tor  new  trial 
was  denied,  and  he  brings  error.    AflElrmed. 

H.  B.  Moss  and  Clay,  &  Giles,  all  of  Mar- 
ietta, for  plaintiff  in  error. 

Jno.  T.  Dorsey,  Sol  Gen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Ridge,  for  the  State. 

BROYI;E)S,  O.  J.  Under  the  somewhat  pe- 
culiiar  fiicts  of  this  case  an  elaboration  of  the 
first  and  second  headnotes  is  thought  advis- 
able. The  record  ahows  the  following  undis- 
puted facts: 

The  defendant  was  under  indictment  for  a 
misdemeanor  and  was  out  on  bail.  His 
trial  was  set  for  November  25,  1919,  of  the 
November  term  of  the  superior  court  of  Cobb 
county.  When  the  case  was  called  on  that 
day  he  did  not  appear,  and  his  counsel  moved 
for  a  continuance,  based  ui)on  the  illness  of 
the  accused.  Tlie  motion  waii  supported  by 
the  following  affidavit: 

''Georgia,  Cobb  County: 

'^I,  J.  W.  Bills,  do  swear  that  I  am  a,  practic- 
ing phyiician,  and  says  that  he  attended  on 
Burt  Huggins  [the  defendant];  that  I  visited 
him  to-day  and  found  him  confined  to  his  bed, 
suffering  with  orchitis.  •  He  is  not  able  to  attend 
court  this  week.  J.  W.  Ellis,  M.  D. 

"Sworn  to  and  subscribed  before  me  this  Nov. 
24,  1019. 

''B.  y.  Greer,  J.  P.,  Cobb  County,  Georgia." 


fully  dressed,  except  that  his  coat  was  off. 
The  defendant  was  brought  from  his  home  in 
an  automobile  and  confined  in  the  jail  in 
Marietta,  but  during  the  journey  the  party 
stopped  at  the  town  of  Kennesaw,  where  the 
defendant  was  allowed  to  consult  with  his 
physician  (the  Dr.  Ellis  who  signed  the  certif- 
icate in  support  of  the  motion  for  a  continu- 
ance). Upon  the  following  day  the  defend- 
ant was  brought  into  court  and  the  hearing  of 
the  motion  for  a  continuance  was  resumed. 
Two  or  more  physicians  testified  as  to  his 
physical  condition,  and  the  defendant  testi- 
fied in  his  own  behalf  in  support  of  the  mo- 
tion. 

There  was  a  sharp  conflict  in  the  testimony 
of  the  physidans  as  to  whether  the  defend- 
ant was  able  to  stand  the  strain  of  his  trial 
and  to  properly  advise  with  his  counsel.  Aft- 
er the  counter  showing  by  the  state,  the  conrt 
overruled  the  defendant's  motion  for  a  con- 
tinuance and  signed  a  formal  order  forfeiting 
the  defendant's  bond,  and  to  these  rqlings 
the  defendant  excepted.  He  also  excepted 
to  the  alleged  improper  bringing  of  the  de- 
fendant into  court  These  exceptions  were 
preserved  pendente  Ute.  The  pendente  lite 
exceptions  contained,  in  addition  to  these 
three  exceptions,  one  other,  to  wit,  an  ex- 
ception to  the  overruling  of  the  defendant's 
special  plea. 

[1]  1.  The  main  bin  of  exceptions  contains 
no  assignment  of  error  upon  tiie  exceptions 
pendente  lite  as  a  whole,  and  error  is  as- 
signed therein  only  upon  the  judgments  re- 
fusing a  continuance  and  overruling  the  spe- 
cial plea;  nor  did  counsel  for  the  plaintiff 
in  error,  before  the  beginning  of  the  argu- 
ment in  this  court,  request  permission  to 
assign  error  in  the  main  bill  of  .exceptions 
upon  the  exceptions  pendente  lite  as  a  whole, 
or  upon  the  forfeiture  of  the  bon^,  or  upon 
the  alleged  improper  bringing  of  the  accused 
into  court.  Under  these  circumstances  the 
only  assignments  of  error  in  the  x>endente 
lite  exceptions  which  can  be  considered  by 
this  court  are  those  upon  the  refusal  of  the 
continuance  and  upon  the  overruling  of  the 
defendant's  special  plea« 

[2]  2.  We  think  it  dear  that  the  court 
was  not  required,  in  the  absence  of  the  de- 
fendant, to  accept,  as  conclusive  evidence  ct 
his  physical  inability  to  att^id  court,  the 
physician's  affidavit  presented. 

''Even  if  a  motion  to  continue  a  criminal  case 
can  be  properly  entertained  in  the  absence  of 
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the  accused,  the  Judge  to  not  required  to  do  so. 
If  the  absence  is  due  to  proridential  cause,  this 
will  be  a  su£Scient  answer  to  the  rule  nisi  on 
a  forfeiture  of  the  bond."  Oglesby  v.  State, 
121  6a.  602,  49  S.  E.  706  (9). 

See,  also,  In  this  connection,  Frain  ▼.  State, 
40  Ga.  530,  in  which  it  was  held  that  upon 
a  motion  for  a  continuance  the  certificate 
of  a  physician  is  not  good  evidence  of  a  fact 
necessary  to  be  proven. 

In  the  case  at  bar  it  seems  that  the  Judge 
did  not  finally  overrule  the  motion  for  a 
continuance  which  was  grounded  upon  the 
physician's  certificate,  but  that  he  merely 
held,  in  effect,  that  this  showing  alone  was  in- 
sufficient and  unsatisfactory,  and  that  the 
hearing  of  the  continuance  was  postponed 
until  the  following  day,  when  the  defendant 
had  been  brought  into  court.  Conceding,  but 
not  deciding,  that  the  forfeiture  of  the  bond 
and  the  manner  in  which  the  defendant  was 
brought  into  court  were  irregular,  these  ir- 
regularities had  no  direct  bearing  upon  the 
merits  of  the  motion  for  a  continuance.  As 
stated  above,  there  was  no  valid  assignment 
of  error,  either  upon  the  forfeiture  of  the 
bond  or  upon  the  alleged  improper  bringing 
of  the  defendant  into  court,  and  therefore  no 
qnestions  are  raised  in  this  connection  for 
our  consideration.  However,  it  is  well  settled 
by  many  decisions  of  the  Supreme  Court  that 
the  improper  bringing  of  a  defendant  in  a 
criminal  case  into  court  to  not  cause  for  a 
new  trial. 

"Where  the  accused  is  in  court  and  offers 
no  sufficient  reason  for  a  postponement  of  the 
trial  of  hto  case,  and  the  trial  to  in  all  respects 
legal  and  regular,  it  will  not  be  ground  for  a 
new  trial  that  he  was  improperly  brought  into 
court  under  an  order  of  the  judge.*'  McDaniel 
V.  State,  108  Ga.  268,  30  S.  E.  29  (2). 

In  that  case  it  was  held,  inferenttolly,  that 
the  defendant's  remedy  was  to  move  for  a 
release  from  custody.  We  do  not  consider 
it  amiss,  however,  to  say,  in  passing,  that  we 
think  it  would  have  been  much  better  tf  the 
court  had  sent  a  physician  along  with  the 
sheriff  to  the  defendant's  residence,  with  in- 
struction to  examine  the  defendant  as  to  hto 
physical  condition,  instead  of  leaving  thto 
matter  to  be  determined  by  the  sheriff,  who, 
the  record  dtocloses,  was  not  a  physidan. 

In  the  instant  case,  after  the  defendant 
bad  been  brought  into  court,  the  evidence  of 


the  medical  expertB  introduced  was  in  sharp 
conflict  upon  the  question  of  whether  hto 
physical  condition  was  such  as  to  enable  him 
to  stand  his  trial  and  to  properly  advise  with 
hto  counsel  as  to  hto  defense.  In  the  McDan- 
iel Case,  supra,  the  motion  for  a  continuance 
was  upon  the  same  ground  as  in  thto  case, 
and  in  that  case  the  Supreme  Court,  among 
other  things,  said: 

"The  evidence  of  the  physidans  as  to  whether 
the  accused  was  in  a  condition  to  bear  the  strain 
of  the  trial,  and  intelligently  confer  with  hto 
counsel  during  the  same,  was  conflicting.  The 
court  overruled  the  motion  for  a  continuance. 
Throughout  the  trial  the  accused  lay  upon  a 
cot  or  lounge,  except  when  making  hto  statement 
to  the  jury,  being  then  helped  to  rtoe  and  sit  in 
a  chair.  ^  *  *  All  applications  for  a  con- 
tinuance are  addressed  to  the  sound  discretion 
of  the  trial  Judge.  Penal  Code  [of  18951  I  966. 
Especially  is  thto  true  in  regard  to  cases  like 
the  one  under  consideration.  The  trial  judge 
had  before  him  the  testimony  of  physidans, 
presumably  of  good  character,  professionally 
and  otherwtoe,  who  had  examined  the  accused 
and  given  their  opinion  upon  hto  mental  condi- 
tion, and  hto  ability  to  sUnd  the  strain  of  the 
trial.  They  did  not  agree  among  themselves. 
To  aid  him  In  settling  the  conflict  in  the  testi- 
mony of  these  expert  witnesses,  the  trial  judge 
had  before  him  the  person  of  the  accused.  It 
may  be,  and  probably  was,  the  result  of  thto 
trial  by  inspection  which  brought  about  the 
decision  adverse  to  the  motion  to  continue.  In 
such  cases  the  good  sense,  sound  judgment,  and 
humanity  of  the  trial  judge  must  be  relied  upon 
as  safeguards  against  injustice.  We  cannot 
say,  under  all  the  circumstances  of  the  case, 
that  there  was  any  abuse  of  discretion  in  re- 
fusing Uie  continuance.  Cox  v.  State,  64  Ga. 
374,  402  [87  Am.  Bep.  76]." 

Thto  ruling  was  approved  and.  followed  in 
Oglesby  v.  State,  supra,  Rawlins  v.  State, 
124  Ga.  31,  52  S.  B.  1,  Rowland  v.  State,  125 
Ga.  792,  64  S.  B.  694,  Higgs  v.  State,  146  6ft. 
414,  89  S.  R  861,  and  in  many  other  dectoions 
of  the  Supreme  Court 

Under  the  above  rulings  and  the  facts  of 
thto  case  it  does  not  appear  that  the  trial 
judge  abused  hto  discretion  in  overruling 
the  motion  for  a  continuance. 

3.  The  other  headnotes  do  not  xequixe 
elaboration* 

Judgment  affirmed, 

LUKB  and  BliOODWORTH,  JJ^  ooociir. 


Ga.) 

(35  Oa.  App.  IfT) 

WALKER  V.  STATE. 


SOUTHERN  BY.  CO.  ▼.  COKLBT  36 

(108  &B.) 

eyidence  iB'sach  as  would  demand  a  rerdict  for 
the  plaintiff. 


(No.  1 1318.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13, 1920.) 

(8yllahu9  by  Editorial  Staff.) 

Criminal  law  ^=91160— Court  of  Appeals  can- 
not  disturb  apiiroved  verdict  supported  by 
some  evidence. 

Where  there  is  some  evidence  authorising 
the  verdict,  and  the  finding  of  the  jury  has  been 
approved  by  the  trial  judge,  tiie  Court  of  Ap- 
peals is  without  authority  to  interfere. 

Error  from  Superior  Court,  Tift  County; 
H.  Eve,  Judge. 

Proceeding  between  the  State  and  Jim 
Walker.  From  the  judgment,  Walker  brings 
error.    Affirmed. 

R.  D.  Smith,  of  Tif ton,  for  plaintiff  In  error. 
R.  S.  Fay,  Sol.  Gen.,  of  Sylvester,  for  the 
State. 

BROTLES,  0.  J.  The  special  grounds  of 
the  motion  for  a  new  trial  are  merely  elabo- 
ratlons  of  the  usual  general  grounds.  There 
"was  some  evidence  which  authorized  the 
verdict,  and,  the  finding  of  the  jury  having 
been  approved  by  the  trial  judge,  this  court 
i«  without  authority  to  interfere. 

Judgment  aflOrmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


<85  Oa.  App.  264) 

LITTLE  V.  DOLVIN  et  al.     (No.  11055.) 

< Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  5,  1920.) 

(SyUahuM  ly  the  Court.) 

f .  Appeal  and  errol*  ^s» 1 046 (3)— Evidence  ^s» 
91,  96(1),  oe^Trial  «s>25 (7)— Reversible  er- 
ror  to  deny  right  to  open  and  dose;  defendant 
assuming  burden  of  proof  is  entitled  to  open 
and  dose. 
Ordinarily  the  burden  of  proof  lies  upon  the 
plaintiff,  who,  alleging  certain  facts  to  exist, 
claims  a  right  to  recover  against  the  defend- 
ant; but  when  in  such  a  case  the  defendant 
eomes  in  and  by  his  plea  admits  the  prima  facie 
case  as   stated  by  the  petition,  and   sets  up 
matters  in  avoidance,  then  the  defendant  is  the 
party  who  asserts  the  truth  of  the  facts  so  set 
vp,  and  the  burden  in  such  a  case  devolves  on 
him  to  establish  the  facts  so  pleaded,  failing 
to  do  which  the  plaintiff  is,  without  more,  enti- 
tled to  the  verdict.     Where  the  defendant,  by 
Ills  pleadings,   has  thus  admitted   a  complete 
prima  facie  case,  and,  by  so  doing,  assumes 
the  burden   of  proof,  he  is  entitled   to'  open 
and  conclude  the  argument,   and  where  such 
right  is  not  waived  in  terms  or  by  conduct.  It 
is  reversible  error  to  deny  it,  except  where  the 


2.  Pleading  ^=:»376— Where  defendant  admits 
sale  to  him  at  date  prior  to  that  alleged  by 
plaintiff,  the  latter  need  not  prove  the  date 
alleged. 

Where  the  suit  was  for  the  purchase  price 
of  a  mule  sold  by  the  plaintiff  to  the  defendant, 
and  the  defendant  admits  the  purchase  at  the 
price  sued  for,  and  sets  up  the  defense  of  pay- 
ment, the  fact  that  the  defendant  placed  the 
date  of  purchase  a  short  time  prior  to  that 
alleged  by  the  plaintiff  did  not  impose  upon 
the  plaintiff  any  burden  of  showing  by  proof  the 
subsequent  date  alleged  by  him,  since,  so  far  as 
the  matter  of  interest  goes,  the  admission  would 
include  the  plaintiff's  entire  contention. 

Error  from  City  Court  of  Greensboro; 
Jas.  P.  Brown,  Judge 

Action  between  W.  G.  little  and  J.  B.  and 
W.  Ii.  Dolvhi.  Judgment  for  the  latter,  and 
the  former  brings  error.    Reversed. 

Davison  ft  Lewis,  of  Greensboro,  for  plain- 
tiff In  error. 

J.  G.  Faust,  of  Greensboro^  tor  defendants 
In  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  SMITH»  JJ.«  concur. 


(25  Ga.  App.  STS) 

SOUTHERN  RY.  CO.  V.  CORLEY. 
(No.  11074.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  5^  1920.) 

(SyUalus  by  the  Court.) 

Master  and  servant  «=>2I9(I)»  286(15), 
289(25)— Servant  assumes  ordinary  risl(s; 
negligence  and  contributory  negligence  as  to 
overhead  bridge  held  for  Jury. 

While  a  servant  assumes  the  ordinary  risks 
of  his  employment,  which  indude  not  only  such 
dangers  as  are  within  his  knowledge,  but  such 
as  he  can  discover  and  foresee  by  the  exercise 
of  ordinary  care,  it  cannot  be  said,  as  a  matter 
of  law,  that  an  employ^  of  a  railroad  company, 
while  riding  on  top  of  a  moving  train  upon  a 
car  higher  than  the  other  cars  in  the  train  and 
higher  than  those  generally  used  by  the  railroad 
company,  could  discover  and  foresee  the  danger 
of  being  injured  by  coming  in  contact  with  an 
overhead  bridge  in  the  yard  of  the  company,  al- 
though he  was  aware  of  the  extra  height  of 
the  car  upon  which  he  was  riding,  but  without 
knowledge  that  on  the  high  car  he  could  not 
clear  the  bridge,  and  even  though  it  appear 
that  he  was  famfliar  with  the  railroad  yard,  in- 
cluding the  bridge  and  the  distance  of  the 
bridge  from  the  top  of  the  cars  ordinarily  used 
by  the  company.  The  questions  of  the  negli- 
gence of  the  railroad  and  whether  the  servant 
could   have  avoided  the  consequences  thereof 


^;s»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbsred  Digests  a&4  Xadezss 
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by  the  exerdse  of  ordinary  care  are  for  the 
jury.  Stirk  ▼.  Central  Railroad  &  Banking  Co^ 
79  6a.  495,.  6  as.  106. 

Error  from  City  Court  of  Atlanta;  H>.  M. 
Reid,  Judge. 

Action  by  F.  M.  Corley  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.    Affirmed. 

McDaniei  ft  Black,  of  Atlanta,  for  plaintiff 
in  error. 

Wm.  E.  Amaud,  of  Atlanta,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  X,  and  SMITH,  J.,  concur. 


(25  Ga.  App.  264) 

LUCA8V.  DURREKOE.    (No.  11056.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  2. 
f         Hay  (S  1920.) 

(8ytta1m9  ky  ihe  0<htrt,). 


1.  Trover  and  conversion  ^s»l— "Converslofl" 
involves  an  nnauthorlzed  exercise  of  owner- 
ship. 

"Conversion  •  •  •  involves  an  unau- 
thorized assumption  and  eiercise  of  the  right 
of  ownership  over  personal  property  belonging 
to  another,  in  hostility  to  his  rights;  an  act  of 
dominion  over  the  personal  property  of  another 
inconsistent  with  his  rights,  or  an  unauthorised 
appropriation."  Southern  Express  Co.  v.  Sin- 
clair, 130  Ga.  872,  60  S.  E.  849. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 
sion.] 

2.  Trover  and  conversion  ig-.jl  Removal  of  ao- 
tOHioblle  by  city  marshal,  because  obstnioting 
street,  not  "conversion." 

Where  a  city  marshal  acting  under  instruc- 
tions froni  the  mayor  and  council  of  the  city, 
and  after  notifying  the  owner,  removes  from  a 
street  of  the  city  an  automobile  which  has  been 
allowed  by  the  owner  to  remain  in  the  street  as 
an  obstruction,  and  with  knowledge  of  the  own- 
er transfers  the  same  to  a  nearby  vacant  lot  of 
the  dty,  where  he  leaves  it,  subject  to  the  dis- 
position of  the  owner,  such  action  is  not  a  con- 
version, since  it  is  not  "an  unauthorised  as- 
sumption and  exerdse  of  the  right  of  ownership 
over  personal  property  belonging  to  another, 
in  hostility  to  his  rights,"  and  a  verdict  for  the 
owner,  suing  in  trover,  is  unauthorized  by  the 
evidence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Conver- 
sion.] 

Error  from  Superior  Court,  Evans  County ; 
J.  P.  HlghsmiUi,  Judge. 

Trover  by  J.  C.  Durrence  against  J.  A. 
Lucas.  Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed, 


J.  Saxton  Daniel  and  P.  M.  Anderson,  botb 
of  Clazton,  for  plaintiff  in  exror« 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(m  Oa.  App.  907) 

HINE8,  Director  Qeneraf,  v.  JACKSON  &  CO. 

(No.  10939.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  14,  1920.) 

(8yUahu9  by  the  Court.) 

Carriers  ^=92l8(6)>--8hlpp6r's  eoatraet,  fndem* 
nifying  Mrrler  against  all  olalms  exoept  for 
gross  negligence,  required  It  to  exerolse  only 
slight  diligence. 

Where  live  stock  are  shipped  under  a  spe- 
cial contract,  which  provides,  as  in  this  case, 
that  the  shipper  '*will  indemnify  and  save  harm- 
less the  railway  company  against  any  and  all 
claims  of  any  persons  against  the  railway  com- 
pany arising  out  of  loss  or  damage  to  said  live 
stock  while  being  transported,  except  such  lia- 
bility as  shall  accrue  by  reason  of  the  gross 
negligence  of  the  railway  company,  its  serv- 
ants and  employfis,^  the  carrier  is  required  only 
to  exercise  slight  <iil]gence. 

Ihrror  from  Superior  Ck)urt,  Wilkes  (boun- 
ty;  B.  F.  Walker,  Judge. 

Action  1)y  Jackson  ft  Co.  against  W.  D. 
Hines,  Director  General.  Verdict  for  plain- 
tiff, motion  for  new  trial  overruled,  and  de- 
fttidant  brings  error.    Bev^rsed. 

Certain  mules  were  shipped  from  Atlanta, 
Ga.,  to  Washington,  Ga.,  at  a  special  rate 
lower  than  the  regular  tariff  rate,  and  under 
a  special  contract  which  provided  that — 

"The  party  of  the  second  part,  In  considera- 
tion of  the  special  rate  hereinbefore  provided 
and  of  the  transportation  of  said  animals  as 
aforesaid,  hereby  covenants  and  agrees  that  he 
will  indemnify  and  save  harmless  the  railway 
company  against  any  and  all  claims  of  any 
persons  against  the  railway  company  arising 
out  of  loss  or  damage  to  said  live  stock  while 
being  transported,  except  such  liability  as  shall 
accrue  by  reason  of  the  gross  negligence  of  the 
railway  company,  its  servants  and  employes." 

One  of  the  mules  was  found  dead,  with 
his  neck  broken,  in  the  car,  while  at  Bamett, 
where  the  car  containing  the  mules  was 
transferred  from  the  main  line  of  railway  to 
the  Washington  branch.  The  station  agent 
at  Barnett,  who  found  the  mule  dead  in  the 
car  testified  in  part  as  follows: 

"This  car  was  not  moved  at  all  between  the 
time  it  was  placed  on  the  side  track  and  the 
time  it  was  coupled  to  be  placed  in  the  train 
going  from  Bamett  to  Washington.  Between 
the  time  of  arrival  of  the  car  at  Barnett  and 
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the  time  of  it*  departure  from  Bamett,  it.  was 
not  sabjected  to  any  rough  handling.  In  fact, 
it  was  not  moved  at  all  until  coupled  to  and 
pulled  in  Washington  branch  train  by  Con- 
ductor Oslin.  There  were  no  trains  on  this 
particular  track  while  the  car  was  stopped  at 
Bamett  I  was  station  agent,  and  was  in  posi- 
tion to  observe  the  movements  of  trains  had 
there  been  any." 

The  conductor  in  charge  of  the  train  from 
Atlanta  to  Bamett  testified: 

"I  made  an  examination  of  this  car  of  live 
stock  before  my  train  left  Atlanta,  by  looking 
at  the  stock  from  the  outside  of  the  car,  and 
an  the  animals  were  standing,  and  they  ap- 
peared to  be  in  good  condition.  I  looked  at 
the  animals  at  every  stopping  place  en  route, 
and  always  found  the  stock  standing  and  ap- 
parently in  good  condition.  When  my  train 
reached  Bamett,  this  car  was  placed  on  the 
aide  track  and  left  for  the  Washington  branch. 
I  did  not  examine  the  stock  when  we  reached 
Bamett.  In  the  Journey  from  Atlanta  to 
Bamett,  nothing  unusual  took  place  in  refer- 
ence to  the  movement  and  handling  of  the  train. 
Neither  did  my  train -nor  the  car  (containing 
the  mules]  meet  with  any  accident,  nor  was 
there  any  ooUirion  or  deraihqent  of  the  car 
inquired  about,  or  of  the  t^ain,  or  any  portion 
of  the  train;  nor,  during  the  journey  inquired 
about,  was  there  any  unusual,  violent,  or  un- 
necessary movement,  or  jerk,  stop,  or  starting 
of  the  train.  In  the  process  of  taking  this 
car  out  of  the  train  at  Bamett  and  pladng  it 
on  the  side  track  at  that  point,  this  car  was 
not  subjected  to  any  rough  treatment  or  rough 
liandling,  nor  did  it  have  any  collision  or  de- 
raibaient,  nor  was  it  started,  stopped,  or  jerked 
in  any  unosual,  violent,  or  unneeesBary  man- 
ner." 

There  was  a  verdict  for  plaintiff,  followed 
by  a  motion,  for  a  new  trial,  which  was  over- 
ruled. 

Cumming  &  Harper,  of  Augusta,  for  plain- 
tiff in  error. 

Clement  B.  Sntton,  of  Washington*  Qa., 
for  defendant  in  error. 

BLOODWOKTH,  J.  (after  Bteting  the 
facts  as  above).  The  special  contract  in  this 
case  is  valid  under  the  laws  of  Georgia,  and 
the  plaintiff  is  bound  by  its  terms.  Georgia 
Southern  &  Florida  RaUway  Co.  v.  Greer,  2 
Ga.  App.  616(2),  518(2),  68  S.  B.  782,  and 
cases  cited. 

'TThe  fact  that  there  was  in  the  present  case 
a  special  contract  would  not  take  it  out  of  the 
rule  that,  after  the  plaintiff  has  proved  that 
the  stodc  were  lost  or- injured  while  In  the 
possession  of  the  defendants,  the  law  would 
raise  a  presumption  that  the  defendants  were 
at  fault.  Such  a  presumption  would  in  sudi  a 
esse  arise,  and  the  burden  would  then  be  placed 
upon  the  deftodants  to  show  that  they  had  ex- 
ercised the  degree  of  diligence  whidi  the  con- 
tract required.  Columbus  Railroad  Company 
T.  Kennedy,  78  Ga.  663  [3  S.  B.  267]."    Cooper 


V.  Raleigh  ft  Gaston  B.  Co.,  110  Ga.  604,  86 
S.  B.  24a 

What  degree  of  diligence  on  the  part  of 
the  defendant  was  required  by  the  contract? 

"The  rule  of  presumption  against  the  carrier, 
notwithstanding  said  spedal  contract,  still 
arose,  and  the  burden  was  upon  the  company  to 
rebut  this  presumption;  but  the  eontrax*t  dUr 
ndnished  the  onerous  diaracter  of  this  burden, 
for  under  its  terms  the  carrier  was  required 
to  exerdse  only  slight  diligence, 'and  was  on}y 
liable  for  gross  negligence.  Columbus  R.  Co.  v. 
Kennedy,  78  Ga.  663  [8  S.  B.  267};  Cooper  v. 
R.  ft  G.  R.  0>.,  110  Ga.  663  [86  S.  B.  240li^ 
Georgia  So.  Ry.  Co.  v.  Greer,  2  Ga.  App.  618» 
68  S.  B.  784(8). 

No  evidence  was  introduced  by  the  plain- 
tiff to  contradict  the  evidence  o<  the  defend- 
ant in  reference  to  the  care  with  which  the 
train  was  handled.  Does  the  evidence  show 
that  the  railroad  has  exercised  the  diligence 
required  of  it  under  the  contract,  slight  dili- 
gence, and  thus  rebut  the  preaumptkxi 
against  it?  We  think  so.  This,  b^ng  true, 
the  court  erred  in  overruling  the  motion  for 
new  trial. 

Judgment  reversed. 

BROYLES,  C.  J.,  and  LUKB,  J«»  concur. 


(25  Oa.  App.  aS0) 

MATSON  ft  HEALY  v.  STATE  at  al. 
(No.  11064.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Mi(y  6, 1920.) 

(SylMu9  hy  the  CouriJ 

1.  Intoxicating  liquors  «7»247— Vehicle  cannot 
be  condemned  for  transporting  liquors  with- 
out knowledge  of  owner  or  lessee. 

A  vehicle  is  not  subject  to  condemnation 
upon  the  ground  that  it  is  engaged  in  the  trans- 
portation of  liquors  or  beverages  the  sale  or 
possession  of  which  is  prohibited  by  law,  as 
provided  in  section  20  of  the  Prohibition  Act 
approved  March  28,  1917  {Gti,  Laws  Bx.  Sess. 
1917,  pp.  7,  16),  when  it  does  not  appear  that 
such  vehicle  was  used  in  conveying  the  pro- 
hibited liquors  or  beverages  with  the  knowl- 
edge of  the  owner  or  lessee.  Lang  v.  Hitt,  149 
Gte.  667, 101  S.  B.  796. 

2.  Intoxloating  liquors  «s>247— Vehicle  cannot 
be  condemned  for  transporting  liquors  with- 
out Icnowledge  of  owner;    "lessee." 

Where  one  who  was  employed  by  the  owner 
of  an  automobile  merely  as  a  driver,  and  who 
was '  therefore  not  a  lessee  within  the  meaning 
of  this  act  (Lang  v.  Hitt,  supra),  although 
engaged  in  running  the  antomobfle  on  busi- 
ness for  the  owner,  transported  and  conveyed 
in  such  automobile  liquors  or  beverages  in 
violation  of  this  act,  without  the  knowledge 
of  the  owner,  such  automobile  was  not  sub- 
ject to  condemnation. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lessee.] 
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Error  from  City  Conrt  of  Cairo;  L.  W. 
Rigsby,  Judge. 

Proceeding  by  tbe  State  of  Georgia  and 
others  to  condemn  a  vehicle  engaged  in  trans- 
porting liquors,  opposed  by  Matson  ft  Healy, 
owners.  Judgment  for  the  State,  and  owners 
bring  error.    Reversed. 

S.  P.  Gain,  of  Gairoi,  for  plaintiffs  in  error. 
Ira  Carlisle,  Sol.,  of  Cairo,  for  the  State. 

STEPHENS,  J.    Judgment  reversed. 
JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(«  Ga.  App.  1») 

GORDON  V.  STATE.    (No.  11258.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1920.    Rehearing  Denied 

May  12,  1920.) 

(ByUahus  by  the  Court.) 

1.  Crlmlaal  law  «=s>828— Instniotioa  on  burdea 
of  proof  held  safRcieiit,  In  absence  of  written 
reiinost  for  fniler  iBstraotioas. 

In  the  absence  of  an  appropriate  written 
request  for  fuller  mstructions,  the  following 
charge  was  a  sufficient  instruction  with  refer- 
ence to  the  burden  of  proof,  and  the  degree 
thereof  essential  to  a  conviction:  "Notwith- 
standing this  indictment,  the  defendant  enters 
into  the  trial  of  this  case  with  the  presumption 
of  innocence  in  his  favor,  and  that  presumption 
remains  with  the  defendant  throughout  the  en- 
tire trial,  in  the  nature  of  evidence  as  a  shield 
and  protection,  until  the  state  satisfies  your 
minds  by  the  evidence  in  the  case  beyond  a  rea- 
sonable doubt  of  the  defendant's  guilt." 

2.  Criminal  law  ess>922(l)— Instrnotion  as  to 
prisoner's  statoment,  following  the  statute, 
Is  not  ground  for  a  now  trial. 

An  instruction  to  the  jury  with  reference  to 
the  prisoner's  statement,  which  follows,  either 
literally  or  in  substance,  the  language  of  section 
1086  of  the  Penal  Code  of  1910,  omitting  the 
last  sentence  only  of  that  Code  section,  can 
never  afford  cause  for  a  new  triaL  Pitts  v. 
Stote,  114  Ga.  35,  39  S.  E.  87  (3) ;  McDonald 
V.  SUte,  129  Ga.  452,  69  a  E.  242  (2) ;  Wash- 
ington V.  State,  136  Ga.  66,  70  S.  E.  797  (2). 

3.  Intoxicating  liquors  «s» 1 34~ Whisky  is  as  a 
matter  of  law  an  Intoxioant 

Whisky  is,  as  a  matter  of  law,  an  intoxi- 
cant, and  this  fact  need  not  be  proved  in  a 
prosecution  for  selling  intoxicating  liquors. 
Hodge  V.  State,  116  Ga.  852,  43  S.  E.  255  (1) ; 
Maddox  v.  Eatonton,  8  Ga.  App.  817,  70  S.  B. 
214  (2).  The  court,  therefore,  did  not  err  in 
failing  to  submit  this  fact  to  the  determination 
of  the  jury.  Mundy  v.  State,  9  Ga.  App.  835^ 
72  a  E.  300  (5). 

4.  SufRolency  of  evidence. 

The  evidence  authorized  the  verdict,  and  the 
trial  judge  did  not  err  in  overruling  the  motion 
for  a  new  trial. 


Error  from  Superior  Court,  Jones  County; 
J.  B.  Park,  Judge. 

J.  J.  Gordon  was  convicted  for  selling  in- 
toxicating liquors,  his  motion  for  a  new  trial 
was  overruled,  and  be  brings  error.   Affirmed. 

J.  B.  Jackson,  of  Gray,  for  plaintilT  in  error. 
Doyle  Campbell,  SoL  Gen.,  of  Monticello, 
for  the  Stata 

LUKE,  J.    Judgment  afDrmed. 

BROYLES,  a  J.,  and  BLOOD  WORTH,  J., 
concur. 


(S  Ga.  App.  SSI) 

HOLCOMB,  CROFT  &  CO.  V.  FINCH. 
(No.  11044.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  5,  1920.) 

(8ynabu9  Ity  the  OourU) 

i.  Certiorari  «=»42 (4)— Petition  mnst  plainly 
set  ont  tbo  errors. 

A  petition  for  certiorari  must  plainly  and 
distinctly  set  forth  the  errors  complained  of. 

2.  Conrts  «s»l90(4)— Petition  for  oortiorari  to 
mnnlolpal  oonrt  held  not  to  properly  assign 
any  ground  of  error. 

A  petition  fdr  certiorari,  which  assigns  er- 
ror upon  the  grant  of  a  new  trial,  upon  oral 
motion,  by  a  Judge  of  the  munidpsl  court  of 
Atlanta,  fails  to  set  forth  any  ground  of  error, 
where  the  only  assignment  of  error  to  sudi 
judgment  is  in  the  following  language:  '*To  the 
order  granting  the  new  trial  petitioner  then  and 
there  excepted,  now  excepts,  and  assigns  the 
same  as  error,  upon  the  ground  that  the 
same  was  contrary  to  law,  the  principles  of 
equity  and  Justice.**  The  petition  for  certiorari 
recites  that  the  plaintiff  made  "an  oral  motion 
for  new  trial,"  which,  upon  a  hearing,  the  trial 
judge  sustained,  and  "granted  the  same."  It 
not  appearing  what  grounds  of  error  were 
urged  in  the  oral  motion  for  new  trial,  such 
general  assignment  of  error  to  the  Judgment 
on  the  motion  is  insuiiicient.  See  in  this  con- 
nection, Mutual  Building  &  Loan  Ass'n  ▼• 
Glessner,  90  Ga.  747,  27  &  E.  187;  Ersldne 
V.  DufEy,  76  Ga.  002;  Groover  v.  Inman,  60  Ga. 
407  (6). 

3.  Failure  to  sustain  oortiorari. 

The  Judge  did  not  err  in  failing  to  sustain 
the  certiorari. 


Error  from  Superior  Court,  E^ton  County ; 
J.  T.  Pendleton,  Judge. 

Action  between  Holcomb,  CSroft  &  Co.  and 
H.  W.  Finch.  Judgment  for  the  latter,  peti- 
tion for  certiorari  denied,  and  the  former 
brings  error.    Affirmed. 

Moore  ft  Pomeroy  and  Coles  &  Savage,  all 
I  of  Atlanta,  for  plaintiff  in  error. 
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W.  S.  Dillon  and  O.  M.  Lancaster,  both  of 
Atlanta,  for  defendant  In  error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concnr. 


(26  Ga.  App.  275) 

LOUISVILLE    &   N.   R.   CO.  V.  CHASTAIN. 

(No.  1 1 134.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  2. 

May  6,   1&20.) 

(SyUahua  5v  Sdiiorial  Staff.) 

Appeal  and  error  ^s» 1 005 (2)— Approved  ver- 
diet,  supported  by  some  evidence,  will  be  af- 
llrmed. 

Where  the  plalDtifTs  evidence  is  somewhat 
vague,  but  where  the  verdict  in  his  favor  has 
been  approved  by  the  trial  Judge,  and  is  sup- 
ported by  some  evidence,  the  Court  of  Appeals 
-will  aflSrm  it. 

Error  from  Superior  Court,  Fannin  Coun- 
ty;  N.  A.  Morris,  Judge. 

Action  by  D.  F.  Chastaln  against  the  Louis- 
▼llle  &  Nashville  Railroad  CJompany.  Verdict 
and  judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

Tye,  Peeples  &  Tye,  of  Atlanta,  Wm.  Biitt, 
of  Blue  Ridge,  and  D.  W.  Bialr,  of  Marietta, 
for  plaintiff  in  error. 

JENKINS,  P.  J.  There  was  a  verdict  and 
Judgment  In  the  court  below  in  favor  of  a 
shipper  of  live  stock,  for  loss  and  damage 
alleged  to  have  been  occasioned  by  the  negli- 
gent handling  of  the  shipments  by  the  de- 
fendant railroad  company.  Error  is  assigned 
upon  the  overruling  of  the  motion  for  new 
trial,  based  solely  upon  the  general  grounds. 
While  the  plaintiff's  evidence  is,  to  our 
minds,  somewhat  vague,  the  verdict  ha3  the 
approval  of  the  trial  Judge,  and  we  do  not 
feel  Justified  In  holding  that  It  Is  without  any 
evlden<se  to  support  it.  See  Heath  v.  Sanders* 
▼lUe  B.  Co.,  23  Ga.  App.  255,  08  S.  B.  08. 

Judgment  affirmed. 

STEPHENS  and  SBHTH,  JJ.,  concur. 
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officers  while  engaged  in  the  performance  of 
their  governmental  duties.  The  maintenance 
and  operation,  by  a  municipality,  of  a  fire  de- 
partment for  the  purpose  of  preventing  and  ex- 
tinguishing fires,  being  a  governmental  duty,  the 
municipality  is  not  liable  in  damages  to  a  by- 
stander upon  one  of  its  sidewalks,  who  was 
knocked  down  and  hurt  by  a  hose  reel  which 
was  being  operated  by  firemen  of  the  munici- 
pality while  engaged  in  an  attempt  to  extin- 
guish a  fire.  See  in  this  connection:  Love  v. 
City  of  Atlanta,  95  Ga.  129,  22  S.  E.  29,  51 
Am.  St.  Rep.  64;  Watson  v.  City  of  Atlanta, 
136  Ga.  370,  71  S.  E.  664;  Rogers  v.  City  of 
Atianta,  143  Ga.  153,  84  S.  E.  555. 

The  above  ruling  is  clearly  distinguishable 
from  that  in  City  Council  of  Augusta  v.  Cleve- 
land, 148  Ga.  734,  98  S.  E.  345,  where  it  was 
held  that,  where  the  employes  of  a  city  in  the 
exercise  of  a  governmental  function  left  a 
dangerous  obstruction  in  the  sidewalk,  the  city 
was  nevertheless  liable  to  one  not  chargeable 
with  negligence  who  was  injured  thereby,  since 
it  was  the  duty  of  the  dty  to  maintain  and 
keep  its  sidewalks  safe  and  free  from  dangerous 
obstructions. 

2.  InsttfRoienoy  of  petition. 

The  petition  failed  to  allege  a  cause  of  ac- 
tion, and  was  properly  dismissed  on  demurrer. 

Error  from  City  Ckmrt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  W.  R.  Hammond  against  the 
City  of  Atlanta.  Petition  dismissed  on  de- 
murrer, and  plaintiff  brings  error.  Af- 
firmed. 

W.  R.  Hammond,  of  Atlanta,  f6r  plaintiff 
in  error. 

J.  L.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(»  Oa.  Appb  269) 

HAMMOND   V.  CITY  OF  ATLANTA. 

(No.  10919.) 

CO>iirt  of  Appeals  of  Georgia,  Division  No.  2. 

May  5,  1020.) 

(Syttahui  by  the  Court,) 

I.  Munlolpal  oorporatloos  ^=s>747(3)— Manlol- 
pallty  is  not  liable  for  Injury  to  bystander 
from  hose  reel  operated  by  llremen. 
A  municipality  is  not  liable  for  a  tortious 

injury  resulting  from  the  acts  of  its  servants  or 


(26  On.  App.  2K» 

STARNES  V.   BACON.     (No.   1 1010.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  5,  1920.) 

(BvllaluM  5y  the  OourtJ 

1.  Certiorari  ^=s>l6,  42(4)— Requisites  of  potl- 
tloa  for  certiorari  stated. 

A  petition  for  certiorari  must  except  to  a 
final  Judgment,  and  must  plainly  and  distinct- 
ly set  forth  the  errors  complained  of. 

2.  Certiorari  ^=942(4)— Exoeption  not  aHeglng 
wherein  Judgment  does  not  follow  verdict  Is 
not  a  valid  assignment  of  error. 

An  exception  "that  the  Judgment  entered 
on  such  verdict  does  not  follow  the  verdict,** 
without  alleging  wherein  such  Judgment  fails 
to  follow  the  verdict,  is  not  a  complete  and 
valid  assignment  of  error.  Searcy  v.  Collins, 
94  Ga.  642,  20  S.  B.  94. 


■Mil 


4tae»For  other  cases  see  same  topio  and  KBT-NUMBER  in  all  Ke^-Nurnhflred  lUscsts  and  Indexes 


40 


lOB  SOUTHBASTEBN  BBPOBTEB 


(Ga. 


3.  PttiUoQ  for  oerttortri  properly  dlomissed. 

A  petition  for  certiorari  whidi  contains  no 
ralid  assignment  of  error  upon  a  final  judg- 
ment, and  which  complains  only  of  rulings 
made  upon  the  trial,  is  inyalid,  and  the  judge 
did  not  err  in  failing  to  sustain  it. 

Error  from  SiQ>erlor  Ooort,  Chatham 
Ck>imt7;  P.  W.  Meldrim,  Judge. 

Action  between  J.  W.  Stames  and  P.  S. 
Bacon.  Judgment  for  the  latter,  petition 
for  certiorari  denied,  and  the  former  brings 
anx>r.    Affirmed. 

Golnmbns  B.  Alexander,  of  Sayannah,  and 
J.  P.  Dnkes,  of  Pembroke,  for  plaintiff  in 
error. 

Lee  Ootton,  of  Savannah,  for  defendant  in 
error. 

STEPHENS,  J*    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(S  Ga^  App.  261) 

GEORGIA    HUT.     INDUSTRIAL     LIFE     4 

HEALTH  IN8.  CO.  V.  HARRIS. 

(No.  11042.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

Biay  5,   1920.) 

(ByHdbu§  Ijf  the  Oowrt.) 

1.  Appeal  and  error  «=diOOI(l)— Vertflet  in- 
thorlzed  by  evldenoe  not  disturbed. 

TOe  motion  for  new  trial  in  this  case  con- 
taining only  the  usual  general  grounds,  and  the 
evidence  being  sufficient  to  authorize  the  infer- 
ence that  the  izisurance  company  acted  in  had 
faith,  and  otherwise  supporting  the  verdict,  the 
judgment  of  the  lower  court  will  not  be  dis- 
turbed. 

2.  Costi  ^s»262— Danagee  to  defendant  In  er- 
ror denied,  where  writ  of  error  was  not 
plainly  sued  out  for  delay. 

It  not  being  plainly  apparent  that  the  writ 
of  error  was  sued  out  for  delay  only,  the  mo- 
tion of  the  defendant  In  error  for  damages  is 
denied. 

Brror  from  Superior  Court,  Hall  Ckmnty; 
J.  P«  Jonea,  Judge. 

Action  hy  Emma  Harris  against  the  Geor- 
gia Mutual  Industrial  life  &  Health  Insur- 
ance Company.  Judgment  for  plaintiff,  and 
defendant  brings  error.   Affirmed. 

a  N.  Davie  and  B.  P.  GaUlard,  Jr.,  both 
of  Gainesville,  for  plaintiff  in  error. 

H.  V.  Johnson  and  A.  C.  Wheeler,  bot)i  of 
Gainesville,  for  defendant  in  &^t. 

8T1BPHBNS,  J.    Judgment  affirmed. 
JBNKINS,  P.  J.,  and  SMITH,  J^  ooncur. 


(as  Oa.  App.  257) 
DEVOE  V.  BEST  MOTOR  CO.    (No.  10782.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  6^  1920.) 

(SyllaluM  ly  the  Court,) 

1.  Master  and  servant  ^=s>286 (27)— Negligence 
In  shutting  off  switch  causing  the  Ignition  of 
escaped  gas  and  death  of  minor  employ^  held 
for  the  Jury. 

Where  a  defendant  maintained  a  gas  tank 
with  a  patent  pump  attached  thereto,  operated 
by  elecUidty  controlled  by  a  switch  attached  t6 
the  tank,  which  when  cut  off  while  the  pump 
was  "pulling"  and  the  batteries  running  emit- 
ted an  electric  spark,  and  where  the  pump 
could  as  easily  have  been  operated  with  the 
switch  located  elsewhere  and  some  distance 
from  the  pump  and  the  tank,  and  where  gaso- 
line, with  the  defendant's  knowledge,  bad  es- 
caped and  covered  the  pump  and  the  surround- 
ing ground,  and  also  saturated  the  clothes  of 
a  bystander,  who  was  a  minor  employ^  of  the 
defendant,  the  question  of  defendant's  negli- 
gence in  maintaining  the  switch  so  located 
and  in  shutting  off  the  electric  current  by  means 
of  the  switch  under  sudi  drcumstsnces,  thus 
generathig  an  electrie  spark  whicfi  eet  fire  to 
the  escaped  gasoline  and  the  saturated  dothea 
of  the  bystander,  causing  the  latter  to  sustain 
bums  from  which  he  died,  was  one  for  the  jury. 

2.  Master  and  servant  <&=>286(25)  *  Whether 
employer  should  have  known  -of  defect  In  lo- 
oatlon  of  switch  on  gas  pnmp  and  Incidental 
danger  held  for  the  Jury. 

Where  the  relation  of  master  and  servant 
existed  between  the  defendant  and  the  deceased 
it  was«  under  the  above-stated  facts,  a  ques" 
tion  for  the  jury  whether  or  not  the  defendant, 
who  was  the  master,  ought  to  have  known  of 
the  alleged  defect  in  the  location  and  construc- 
tion of  the  switch  and  the  danger  incident 
thereto. 

3.  Master  and  servant  <8==>289(ll)— Whether 
minor  employi  had  equal  means  with  employ- 
ei*  of  knowing  danger  of  Igniting  esoaped  gas- 
oline held  for  Jury. 

The  deceased,  who  was  a  minor  15  years  of 
age  and  employed  by  the  defendant  generally 
about  his  place  of  business,  cannot  be  said,  as 
a  matter  of  law,  to  have  had  equal  means  with 
the  master  of  knowing  the  danger  of  igniting 
the  escaped  gasoline  upon  shutting  off  the 
switch  under  such  drcnmstances,  or  by  the  ex- 
ercise of  ordinary  care  could  have  known  of 
such  danger. 

4.  Master  and  servant  «s>289(89)— Preximattt 
eanae  pf  death  of  mmpleyd  from  OMeliae  lield 
for  Jury. 

Although  the  gasoline  may  have  escaped 
through  the  negligence  of  the  deceased  in  fm« 
properly  operating  the  pump,  the  question  of 
proximate  cause  was  one  for  the  Jury. 

5.  Improper  nonsuit. 

mie  evidence  othervdse  making  a  prima  fa* 
de  case  for  tihe  plaintiif,  who  was  the  father  of 
the  deceased,  suing  for  the  homicide  of  his  mi- 
nor son,  the  Judge  improperly  granted  a  non- 
sidt. 


For  other 
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Error  from  City  Court  of  Floyd  County; 
W.  J.  NumuLlly,  Judge. 

Action  by  Charles  Deroe  against  the  Best 
Motor  Company.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Rerersed. 

Harris  &  Harris,  of  Borne,  for  plaintiff  in 
error. 

J.  P.  Jones,  of  Rome,  and  K  V.  Carter,  of 
Atlanta,  for  defendant  in  error* 

STEPHENS,  J.    Judgment  reyersed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur* 


(25  Ga.  App.  268) 

B0GU8H  V.  SOUTHEASTERN  MFG.  &  SPE- 
CIALTY CO.    (No.  1 1071.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  5,  1920.) 

(SyUdbus  J>v  ihe  Court,) 

1.  Master  and  servant  «s»222(S)— Obvious  risk 
of  iajury  te  haad  from  falling  of  heavy  steel 
die  on  a  leathsr  washer  Is  assumed. 

Where  a  aervant  is  employed  in  the  op- 
eration of  a  machine  used  for  the  purpose  of 
stamping  out  and  flattening  leather  washers  by 
the  intermittent  rising  and  falling  of  a  heavy 
steel  die  upon  a  fiat  surface,  such  die  being 
controUed  by  a  pedal  operated  by  the  foot 
of  the  servant,  and  the  duty  of  the  servant  be- 
ing to  place  the  washers  upon  the  surface  when 
the  die  is  up  preparatory  to  being  stamped 
by  the  die  when  it  falls  and  to  remove  the 
flattened  washers  after  the  die  is  raised,  it  is  a 
perfectly  obvious  danger  that  the  hand  of  the 
servant  will  be  injured  if  he  fails  to  remove  it 
from  nnder  the  die  before  it  falls,  and  such 
obvious  risk  is  therefore  assumed  by  a  servant 
undertaking  to  operate  the  machine.  The  fact 
that  the  master  has  instructed  the  servant  to 
place  his  hand  in  such  dangerous  position  will 
not  excuse  the  servant  from  assuming  the  ob- 
vious risk. 

2.  Master  and  servant  ^==>2 17(13)— Right  of 
servant  to  reoover,  though  danger  Is  known 
to  him,  on  olaim  that  engrossing  work  ren- 
dered him  oblivious  to  danger  stated. 

While  "a  servant  may  recover  from  his  mas- 
ter for  an  injury  occasioned  by  a  dangerous 
instrumentality  negligently  maintained  by  the 
master,  although  it  appear  that  the  servant 
was  not  ignorant  of  the  existence  of  such  dan- 
gerous instrumentality,  if  it  is  shown  tiiat  at 
the  time  of  the  injury  the  servant  was  rendered 
oblivious  or' otherwise  incapable  of  exercising 
bis  information  as  to  the  eidsteace  of  the  dan- 
irerous  thing,  on  account  of  the  engrossing 
character  of  the  work  at  hand"  (King  v.  Sea- 
board Air  line  Ry.,  1  Ga.  App.  88,  68  S.  B. 
252),  yet,  "where  the  engrossing  work  involves 
the  use  of  the  dangerous  instrument  itself, 
and  it  does  not  appear  that  the  servant  had 
any  duty  to  daim  his  care  and  attention,  other 
than  the  doing  of  the  very  work  by  whidi  he 
was  injured,  and  that  no  other  engrossing  work 


claimed  his  attention  so  as  to  distract  it  from 
an  appreciation  of  what  ^^s  involved  in  tiie  act 
he  was  about  to  attempt,  it  cannot  be  said  that 
*the  servant  was  rendered  oblivious  or  other* 
wise  incapable  of  exercising  his  information  as 
to  the  existence  of  the  dangerous  thing.'  More- 
over, in  the  King  Case,  supra,  the  'engrossing 
work'  was  such  as  diverted  the  servant's  atten- 
tion away  from  the  danger^  instead  of,  as  in 
the  instant  case,  fixed  it  upon  the  danger  it- 
self.'* Ryle  V.  Macon  News  Printing  Co.,  25 
Ga.  App.  — ,  102  S.  B.  836. 

3.  InsufRolenoy  of  petition. 

The  petition  as  amended  failed  to  set  ont  a 
cause  of  action,  and  was  therefore  properly  dis- 
miiefeed  on  general  demurrer. 

Brror  from  Superior  Court,  Fulton  County ; 
Geo.  It,  Bell,  Judge. 

Action  by  John  Bogush  against  the  South- 
eastern Manufacturing  &  Specialty  Company. 
Demurrer  to  petition  sustained  and  petition 
dismissed,  and  plalntUf  brings  error.  Af- 
firmed. 

Philip  Weltner  and  Brancb  &  Howard,  all 
of  Atlanta,  for  plaintiff  in  error. 

Troutman  &  Freeman,  of  Atlanta,  for  de- 
fendant in  error. 

STEPHENS,  J.    Judgment  aflirmed. 

JENKINS*  P.  J.,  and  SMITH,  J.»  concur. 


(26  Ga.  App.  277) 

KCLLEY  V.  OVERLAND  SALES  CO. 
(No.  1 1 177.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

May  5^  1920.) 

(SyUdbui  by  the  Court.) 

I.  Chattel  mortgaoes  ^==>6^lnstrumeat  eon* 
strued  as  a  conditional  sales  contraot  and  not 
a  hill  of  sale  by  buyer  to  seller. 

An  instrument  executed  by  the  purchaser  of 
personal  property  to  the  seller,  wherein  it  is 
agreed  that  the  title  to  the  property  is  to  re- 
main in  the  seller  until  paid  for,  that  the  pur- 
chaser, upon  default  of  the  payment  of  the 
notes  when  due,  is  to  be  responsible  for  the 
delivery  of  the  property  to  the  seller,  and  that 
the  purchaser  is  to  hold  and  possess  the  prop- 
erty as  a  bailee  for  hire,  is  not  a  bill  of  sale 
by  the  purchaser  to  the  seller,  but  is  a  condi- 
tional sale  by  the  seller  to  the  purchaser;  the 
same  being  a  contract  of  sale  with  a  reservation 
of  title  by  the  seller  for  the  purpose  of  secur- 
ing tiie  indebtedness.  Such  instrument  is  not 
converted  into  a  bill  of  sale  from  the  pur- 
chaser to  the  seller  by  an  additional  provision 
that  the  purchaser  bargains,  sells,  transfers, 
and  conveys  the  property  to  the  seller  and 
warrants  the  title.  Wynn  v.  Tyner,  139  Ga. 
765,  78  S.  E.  135;  Berry  ▼.  Robinson,  122 
Ga.  575,  50  S.  E.  378;  Civ.  Code  1910,  {  3318; 
Bacon  v.  Hanesley,  .19  Ga.  App.  60,  90  S.  E. 
1083;  Lankford  v.  Peterson,  21  Ga.  App.  1, 
10,  11,  98  S.  B.  499. 
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2.  Safes  ^=>479(l)— Condltioiial  sale  cannot  bo 
snmmariiy  foreclosed  under  the  statute. 

Such  instrument,  being  neither  a  mortgage 
nor  a  bill  of  sale  to  secure  debt,  cannot  be 
foreclosed  by  the  summary  statutory  method 
proTided  in  On.  Code  1910,  ff  S293,  3296. 

Error  from  Superior  C!oiirt,  Marion  Ck>un- 
ty ;  G.  H.  Howard,  Judge. 

Action  by  the  Overland  Sales  Company 
against  B.  S.  Kelley.  Judgment  for  plaintiff 
and  defendant  brings  error.    Beversed. 

W.  D.  Crawford,  of  Buena  Vista,  for  plain- 
tiff in  error. 

McCutchen  &  Bowden,  of  Columbus*  for 
defendant  in  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(25  Oa.  App.  279) 

AVERA  LOAN  &  INVESTMENT  CO.  V. 
YOPP.  (No.  11406.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  6,  1920.) 

(8yllabu9  by  the  Court,) 

1.  Cbattel  mortgages  ^s»3a— Extrlnslo  evi- 
dence held  admissible  to  show  apparent  bill 
of  sals  was  Intended  as  security  for  debt. 

Where  an  instrument  appears  on  its  face 
to  be  an  absolute  bill  of  sale  to  personalty,. but 
does  not  contain  a  defeasance  clause,  and  (as 
the  agreed  statement  of  facts  shows)  was  not 
accompanied  by  an  actual  or  constructive  deliv- 
ery of  the  property  into  the  possession  of  the 
vendee,  extrinsic  evidence  is  admissible  to  show 
that  what  appears  to  be  a  bill  of  sale  was  in- 
tended only  as  a  security  for  debt.  Denton  v. 
Shields,  120  Ga.  1078,  48  S.  E.  423;  Pitts  v. 
Maier,  115  Ga.  285,  41  S.  B.  570;  EUison  & 
Chew  V.  Wilson,  7  Ga.  App.  214,  66  S.  E.  631. 

2.  Chattel  mortgages  ^=>33~ Dismissal  of  affi- 
davit to  foreclose  held  erroneous. 

The  instrument  being  an  equitable  mort- 
gage, it  was  error  for  the  court  to  dismiss  the 
plaintiff's  affidavit  to  foreclose  the  same  on  the 
ground  that  he  was  proceeding  illegally. 

£3rror  from  City  Court  of  Dublin;  B.  D. 
Flynt,  Judge. 

Foreclosure  proceeding  by  the  Avera  Loan 
&  Investment  Company  against  Adam  Yopp. 
Affidavit  to  foreclose  dismissed,  and  plain- 
tiff brings  error.    Reversed. 

J.  S.  Adams  and  C.  C.  Youmans,  both  of 
Dublin,  for  plaintiff  in  error. 

8.  W.  Sturgis,  of  Dublin,  for  defendant 
In  error. 

SMITH,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(80  W.  Va.  lOS) 

WILSON  St  al.  V.  MoCOY  et  al.    (No.  3711.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  0»  1920.    Behearing  Denied  May 

19,  1920.) 

fSvllaJma  by  f Ae  Court.) 

1.  Appeal  and  error  ^s»l002— Boundariee  ^=» 
40(|).New  trial  ^=s>7 1— Conflict  in  location 
of  monument  held  for  Jury;  verdict  on  con- 
flicting evidence  in  absence  of  preponderating 
oontrary  evidence  cannot  be  disturbed. 

Where  a  deed  calls  for  a  line  between  mcmu- 
ments  as  well  as  by  course  and  distance,  one  of 
which  monuments  is  standing  well  marked  and 
unquestioned,  while  the  other  has  long  since 
disappeared  and  its  location  is  not  definitely  as- 
certained, and  surveyors  differ  in  their  locations 
of  the  latter,  with  the  result  that  recent  sur- 
veys, purporting  to  represent  such  line,  mate- 
rially vary,  each  being  supported  by  measure- 
ments to  and  from  other  known  monuments, 
thereby  enveloping  its  true  location  in  doubt 
and  uncertainty,  the  solution  of  the  conflict  so 
presented  is  peculiarly  within  the  province  of  a 
jury,  and  its  finding,  in  the  absence  of  a  clear 
preponderance  of  evidence  to  the  contrary  and 
of  prejudicial  error  during  the  course  of  the 
trial,  cannot  properly  be  disturbed  by  the  trial 
court  upon  motion  or  upon  writ  of  error  from 
this  court. 

2.  Witnesses  «=»379(l)^  Contradictory  state- 
ments are  admissible  to  Impeach  If  proper 
foundation  has  been  laid. 

Contradictory  statements  of  a  witness  as  to 
material  facts  are  admissible  in  rebuttal  for 
the  purpose  of  weakening  or  destroying  the 
value  of  his  testimony,  provided  proper  founda- 
tion for  such  impeachment  has  been  laid,  though 
they  may  not  be  admissible  as  primary  evi- 
dence of  the  controverted  fact. 

(Additumal  ByUabus  by  Bditorial  BUf,) 

3.  Boundaries  ^=s>35( I)— Testimony  as  to  ef- 
fect of  survey  admissible. 

In  an  action  of  unlawful  entry  and  detainer 
between  adjoining  landowners  involving  the  dis- 
puted location  of  one  of  the  two  monuments 
between  which  the  deed  called  for  a  Unci',  it  was 
not  error  to  inquire  of  a  defendant  and  of  the 
county  surveyor  acting  in  his  behalf  as  to  the 
effect  of  the  line  as  run  by  plaintiff  surveyors 
upon  other  comers  and  lines  of  lands  near  that 
cract,  and  as  to  frequent  difficulty  in  tradn^r 
lines  of  old  surveys. 

4.  Witnesses  ^=s>252  —  Sketch  or  a  diagram 
drawn  by  witness  in  explanation  of  his  testi- 
mony may  be  exhibited  to  Jury. 

In  such  action,  it  was  not  error  to  exhibit  to 
the  Jury,  in  explanation  of  a  defendant's  testi- 
mony, a  rough  sketch  or  diagram,  drawn  by 
him  while  examining  certain  parts  of  the  laud 
in  dispute,  tliough  it  had  not  been  put  in  evi- 
dence, and  since  it  was  not  offered  as  independ- 
ent proof  of  a  fact  to  be  established. 

Error   to   Circuit   Court,    Boane   County. 

Action  of  unlawful  entry  and  detainer  by 
G.  a  Wilson  and  others  against  W.  M.  Mc- 
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Coy  and  others.  Verdict  for  defendants, 
and  Judgment  thereon,  and  plaintiffs  bring 
error.    A£9rmed. 

Thos.  P.  Ryan  and  Pendleton,  Mathews 
&  Bell,  all  of  Spencer,  for  plaintiffs  in  error. 

Harper  &  Baker,  of  Spencer,  and  Hogg  & 
Hogg,  of  Point  Pleasant,  for  defendants  in 
error. 

liYNGH,  J.  The  judgment  complained  of 
upon  this  writ  of  error  was  entered  upon  a 
▼erdict  for  defendants  in  an  action  of  un- 
lawful entry  and  detainer,  brought  to  restore 
to  plaintiffts  possession  of  a  parcel  of  land 
containing  6%  acres,  claimed  by  both  parties, 
adjoining  landowners,  as  part  of  their  re- 
spective tracts.  That  owned  by  the  plaintiffs 
comprises  50  acres  called  and  known  in  the 
record  as  the  Suttle  tract,  and  lies  immedi- 
ately to  the  south  of  the  larger  200-acre 
tract  owned  by  defendants.  Both  hold  title 
under  the  same  remote  grantor.  The  owner- 
ship of  the  parcel  in  dispute  depends  upon 
the  correct  location  of  the  northern  boundary 
of  the  60-acre  tract,  and  that  In  turn  upon  the 
location  of  its  southern  or  base  line.  There 
is  no  conflict  with  respect  to  the  calls. 

[1]  Originally  the  lands  owned  by  both 
parties  and  the  acreage  in  dispute  constitut- 
ed part  of  a  tract  of  20,000  acres  patented  to 
Bartholomew  and  Antoine  Terrason,  but  lat- 
er divided  into  ten  equal  parts  or  lots,  and 
sold  in  1839  by  the  commissioner  of  delin- 
quent and  forfeited  lands  for  the  county 
of  Jackson.  A  copy  of  the  plat  of  these 
subdivisions  made  by  Nathan  Smith  and 
properly  attested  was  filed  at  the  triaL 
tnat  part  of  the  large  tract  which  enters 
into  this  controversy  was  embraced  in  lot  No. 
10  of  the  Smith  partition,  and  the  correct 
location  of  the  southern  line  of  that  lot 
determines  the  corresponding  boundary  of 
plaintiffs'  00  acres.  They  coincide  and  have 
an  important  bearing  in  the  solution  of  the 
questions  at  issue.  The  calls  for  that  line, 
as  disclosed  by  the  plat,  are: 

"Beginning  at  a  white  oak  near  the  fork  of 
Spring  creek  in  the  line  of  [lot]  No.  1,  the 
same  being  comer  to  No.  9,  thence  with  the  same 
N.  6BV6  W.  1,200  poles  to  a  black  oak  in  the 
most  westerly  line  of  the  entire  survey." 

Of  the  two  monuments  so  called  for  the 
former  is  standing  and  its  identity  is  not 
questioned,  but  the  black  oak  has  long  since 
disappeared,  leaving  but  a  slight,  if  any, 
yisible,  trace  of  its  former  location. 

Lying  immediately  west  of  the  50-  and  200- 
acre  tracts,  and  constituting  part  of  the 
western  end  of  lot  10,  is  a  boundary  con- 
taining 400  acres,  known  in  the  record  as  the 
William  Roberts  land.  This  tract  John  B. 
Wine  conveyed  to  Roberts  November  10, 1854, 
by  the  following  calls  for  its  southern  l)ound- 
ary: 

"Beginning  at  a  black  oak  [referred  to  be- 
fore as  the  western  terminus  of  the  base  line 


dividing  lots  9  and  10],  comer  to  No.  9, 
and  running  with  the  line  of  No.  9  and  10,  S. 
633  [evidently  one  '8'  too  many]  E>.  500  p.  to  a 
white  oak  comer  to  Shearman  self  knowing 
center  tree,"  etc 

The  southeastern  corner  of  the  Roberts 
tract,  designated  as  a  "white  oak  comer," 
also  determines  the  southwestern  corner  of 
the  60-acre  tract.  This  white  oak,  long 
since  gone,  but  whose  location  is  claimed  by 
defendants  and  denied  by  plaintiffs  to  be 
represented  by  a  stump,  should  not  be  con- 
fused with  the  white  oak  called  for  on  the 
Smith  plat  as  the  beginning  point  and  east- 
em  terminus  of  the  base  line  of  lot  10. 
They  lepresent  different  comers,  and  ap- 
parently are  more  than  two    miles  apart. 

Lying  immediately  east  of  the  Roberts  land 
is  another  boundary  of  400  acres,  which  once 
included  both  the  50-  and  200-acre  parcels. 
This  tract  T.  A.  Roberts  and  wife  conveyed 
to  Lemuel  Crislip  July  7,  1855.  The  first 
call  of  that  deed  is : 

"Beginning  at  a  white  oak,  the  same  bdng 
comer  to  Wm.  Roberts  land/'  etc. 

Crislip  conveyed  the  400  acres  to  Eli  Per- 
kins May  4, 1857,  and  the  latter  carved  from 
the  southwestern  comer  thereof  a  parallel- 
ogram containing  50  acres,  which  he  con- 
veyed to  Abner  Suttle,  from  whom  it  de- 
rives its  name.  This  deed  likewise  calls  for 
the  Roberts  comer  as  the  beginning  point, 
and  '*thence  S.  62  E.  200  poles  to  the  comer 
of  W.  Castos  &  L.  Jenkins ;  thence  N.  28  E. 
40  poles  to  chestnut  oak;  thence  N.  62  W. 
200  polra  to  a  sugar;  thence  S.  28  W.  40 
poles  to  the  beginning."  Suttle  reconveyed 
the  parcel  to  Lemuel  Crislip  December  2, 
1865,  with  the  same  description,  and  like- 
wise on  that  date  Perkins  reconveyed  to 
Lemuel  Crislip  the  200-acre  parcel.  Through 
mesne  conveyances  from  him  as  the  remote 
common  grantor  defendants  acquired  the 
200  acres  and  plaintiffs  the  50-acre  parcel 
immediately  south  of  it,  the  calls  of  the 
latter  in  every  instance  referring  to  the 
Roberts  comer  as  the  starting  point. 

The  true  location  of  the  base  line,  as  it 
is  called,  of  lot  No.  10,  therefore,  is  a  pre- 
requisite to  the  location  of  the  Roberts  cor- 
ner, and  the  latter,  when  definitely  ascer- 
tained pursuant  to  the  calls  of  the  deed  of 
November  10,  1854,  from  Wine  to  William 
Roberts,  will  determine  the  southern  comers 
and  line  of  the  Suttle  50  acres,  and  they 
its  northern  boundary.  Only  in  this  manner 
can  it  definitely  be  ascertained  whether 
that  tract  embraces  the  6%-acre  parcel  In 
dispute,  or  whether  the  latter  falls  within 
the  boundaries  of  the  200-acre  tract  owned 
by  defendants. 

A.  B.  Thom,  J.  J.  Taylor,  and  J.  E. 
Wolfe,  acting  in  concert  as  surveyors  for  and 
on  b^alf  of  plaintiffs,  in  endeavoring  t» 
fix  and  determine  the  true  lines  and  comers 
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of  the  Snttle  00  acres  began  at  the  white  oak 
caUed  for  in  the  Smith  phit  of  the  20,000- 
acre  Terrason  Burrey  as  the  eastern  terminus 
of  the  line  common  to  lots  9  and  10  of  that 
tract  They  ascertained  without  serious 
difficulty  the  exact  location  of  the  white  oak. 
It  is  still  standing,  marked  and  unquestion- 
ed. From  that  point  they  claim  to  have 
run  a  line  on  the  course  and  for  the  dis- 
tance laid  down  in  the  Smith  partition  map. 
This  they  did  to  locate  as  far  as  posslUe 
the  position  occupied  by  the  black  oak  at 
the  other  extremity  of  that  line,  and  there- 
from, when  so  located,  to  fix  and  determine 
the  southern  boundary  and  corners  of  the 
Suttle  50  acres.  The  first  object  was  im- 
portant, as  we  hare  said,  because  the  black 
oak  comer  identified  both  the  terminus  of 
the  base  they  sought  to  locate  and  the  begin- 
ning comer  called  for  in  the  deed  from  Wine 
to  Roberts;  and  the  second  would  enable 
them  to  fix  each  and  every  line  and  comer 
of  the  Suttle  tract,  the  calls  of  which  are 
certain,  definite,  and  uncontroverted  except 
as  to  location.  The  trial  line  so  run  by 
these  surveyors  met  the  western  line  of  the 
Terrasim  survey  at  a  point  16  or  18  rods 
south  of  the  place  finally  decided  upon  by 
them  as  the  location  of  the  hlack  oak. 

The  identity  of  the  posltlcm  occupied  by 
the  black  oak  as  it  stood  when  Smith  parti- 
tioned the  20,000  acres  Thorn  and  his  as- 
sociates fixed  with  reasonable  certainty, 
they  say,  from  information  furnished  by 
Daniel  Roberts  who,  according  to  their  testi- 
mony, professed  to  have  seen  the  black  oak 
and  to  have  known  and  remembered  where 
it  stood,  and  from  the  proximity  of  ash 
sprouts  evidencing  the  former  existence  at 
that  point  of  an  ash  tree  said  to  have  been 
marked  as  a  pointer  to  the  black  oak,  and 
often  referred  to  as  such  by  witnesses  who 
testified  upon  the  trial  of  the  case.  This  in- 
formation Roberts  denied  he  gave  to  Thorn 
and  his  associates.  They  further  attempted 
to  verify  the  location  so  made  by  running 
two  of  the  lines  on  the  adjoining  Katherine 
Ball  land,  which  lines  as  run  by  them  they 
told  the  Jury  followed  fences  on  that  tract. 

But  the  effort  to  accomplish  the  object 
of  their  mission  did  not  cease  with  the  work 
so  recounted.  In  addition  to  the  efforts  so 
made  to  verify  and  prove  their  work,  they 
went,  they  said,  to  well-established  and  un- 
disputed corners  of  other  neighboring  and  con- 
tiguous tracts  of  land  carved  out  of  the  20,000 
acres,  especially  a  hickory  and  beech  on  the 
north  of  the  base  line  so  established  and  a 
stone  to  the  south  in  the  Gasto  or  Butcher 
farm,  and  from  these  verified  and  ascertained 
with  reasonable  certainty  the  accuracy  of 
their  location  of  the  base  line  between  lots 
0  and  JLO  and  of  the  black  oak  at  its  western 
end.  They  did,  however,  as  some  of  defend- 
ants' witnesses  testify,  especially  G.  G. 
Sharp,  and  as  they  admit,  find  it  necessary 


more  than  once  to  alter  the  course  first 
followed  on  leaving  the  white  oak,  altera- 
tions by  them  deemed  necessary  because  of 
the  evident  departure  from  maiiced  comers 
and  monuments  which  they  supposed  and 
believed  stood  along  the  true  course,  and 
which  alterations  they  also  say  were  oc- 
casioned by  their  failure  in  the  first  instance 
to  adopt  the  proper  magnetic  variation. 
After  making  these  changes  in  degrees  they 
did  not  return  to  the  white  oak  and  begin 
anew  their  survey  from  that  point  This 
failure  on  their  part  is  urged  by  way  of 
casting  doubt  upon  the  correctness  of  the 
attempted  location  of  the  black  oak  1^200 
rods  from  the  starting  point,  but  they  meet 
this  criticism  by  saying  such  action  was  un- 
necessary because  easily  remediable  by  ex- 
perienced civil  engineers  by  means  of  proper 
measurements  taken  to  adjust  the  depar- 
tures recognized  by  them  as  essential  for 
the  purpose  they  had  in  view.  However, 
after  ascertaining  as  near  as  possible  where 
the  black  oak  at  the  western  terminus  of 
the  line  had  stood,  they  did  not  attempt 
to  verify  their  work  by  running  back  again 
to  the  white  oak. 

But  the  information  thus  obtained  these 
surveyors  swear  was  amply  sufficient  to 
enable  them  to  state,  and  as  witnesses  they 
did  confidently  declare  in  the  presoice  of  the 
Jury,  their  reasonable  c<Miclusion  of  the  cor- 
rectness of  their  work  in  every  particular,  and 
that  from  it  they  had  determined  the  loca- 
tion of  the  southern  boundary  line  and  the 
two  southern  comers  of  the  Suttle  50  acres, 
and  from  these  the  other  two  comers  and 
three  lines  thereof.  In  locating  its  comers 
and  boundaries  they  began  at  a  stone  which 
they  ascertained  by  measurements  to  be 
the  southeastern  comer  of  the  Roberts  farm 
and  which,  as  we  have  said,  constitutes  the 
beginning  point  for  the  calls  of  the  Suttle 
tract.  The  next  caU  is,  ''thence  S.  62  B.  200 
poles  to  the  comer  of  W.  Gastt>  and  L.  Per- 
kins." Though  the  title  papers  for  the  last- 
named  tract  designate  such  comer  as  a 
beech,  no  such  tree  was  in  existence  at  the 
time  of  this  survey,  but  they  did  discover  at 
approximately  the  required  distance  from 
the  beginning  a  stone  which  appeared  to 
have  been  set  as  a  marker,  and  this  they 
took  as  the  second  corner  of  the  tract  The 
next  call  is,  "thence  N.  28  E.  40  poles  to  a 
chestnut  oak."  This  tree  likewise  was  not 
standing,  but  at  40  poles  on  the  prefer  course 
from  the  stone  that  apparently  marked  the 
second  corner  the  surveyors  discovered  a 
mound  which  they  regarded  as  evidence  that 
a  tree  had  once  stood  at  that  point  and  had 
fallen,  leaving  no  other  trace  of  its  location, 
and  this  they  took  as  the  third  comer.  Nor 
did  they  find  the  ''sugar"  called  for  as  the 
fourth  corner,  which  with  the  chestnut  oak 
last  referred  to  likewise  constitute  the  south- 
em'  corners  of  deftodants*  fkrm,   but   the 
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courses  and  distances  as  nin  brought  the 
line  back  to  the  place  of  beginning.  Such 
was  substantially  the  showing  made  on  be- 
half of  plaintifPs,  according  to  their  testi- 
mony. 

C.  O.  Sharp,  county  surreyor,  acting  on 
behalf  of  defendants,  accompanied  Thorn, 
Taylor,  and  Wolfe  along  part  of  the  line 
ran  by  them  from  the  white  oak  to  the  west- 
em  line  of  the  Terrason  survey  In  searching 
for  the  black  oak  corner,  though  he  was  not 
present  when  they  determined  its  location. 
But  later  he  selected  as  a  starting  point  of 
a  snryey  made  by  him  for  defendants  a  loca- 
tion for  the  black  oak  about  fiye  rods,  or 
probably  more  (the  maps  show  18  rods),  south 
of  the  spot  where  plaintifTs'  surveyors  had 
stood  when  they  said  Daniel  Roberts  pointed 
out  to  them  the  place  where  the  tree  had 
been,  as  he  remembered  it.  Thereby  Sharp 
brought  his  location  nearer  than  theirs  to 
the  point  where  the  trial  line  previously  ran 
by  them  had  intersected  the  western  line, 
for  the  location  which  they  had  determined 
upon  for  the  black  oak  was  about  16  rods 
north  of  that  trial  line.  From  the  point  so 
sdected  by  him  Sharp  ran  a  line  on  an 
ang^e  of  58%  degrees  to  a  white  oak  stamp 
located  about  8  rods  south  of  the  stone 
which  Thorn  and  his  associates  had  deter- 
mined to  be  the  Roberts  corner.  This  stump 
he  fixed  upon  as  the  actual  position  of  that 
comer,  regarding  it  as  the  white  oak  called 
for  in  the  original  deed  from  Wine  to  Wil- 
liam Roberts  as  standing  in  the  base  line  be- 
tween lots  9  and  10  of  the  Smith  plat  But, 
like  plaintifTs'  surveyors,  he  failed  to  ex- 
tend his  line  to  see  whether  it  would  strike 
the  white  oak  standing  at  the  extreme  east- 
era  end  of  the  division  line. 

The  variation  from  the  coarse  laid  down 
by  Smith  in  1839  finally  accepted  and  acted 
upon  by  Thorn,  Taylor,  and  Wolfe,  differed 
from  Sharp's  by  half  a  degree.  In  other 
words,  while  the  degree  noted  on  Smith's 
plat  was  N.  63%  W.  and  the  course  used 
by  Thorn  and  others  was  N.  58%  W.,  that 
followed  by  Sharp  was  N.  58%  W.,  the  dis- 
tance between  the  comers  being  the  same  in 
each  instance,  of  course.  Allowing  a  varia- 
tion of  three  minutes  a  year,  said  by  wit- 
nesses to  be  an  approximately  correct  esti- 
mate, or  four  degrees  in  80  years,  the  differ- 
ence in  time,  lacking  three  years,  between 
the  dates  of  the  earliest  and  most  recent 
ascertainment  of  the  same  line,  it  is  appar- 
ent that  the  course  adopted  by  Sharp  is 
more  nearly  correct  than  the  degree  accepted 
l^  Thorn  and  his  associates. 

There  is  also  this  further  disparity  be- 
tween the  work  4one  by  these  respective 
surveyOTs  and  their  efforts  to  verify,  test, 
and  establish  the  accuracy  of  their  delinea- 
tion on  the  ground  and  plat&  In  each  of 
five  deeds,  Roberts  to  Crislip,  dated  July  7» 
1855;  Crislip  to  Perkins,  dated  May  4,  1857 ; 
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Perkins  to  Crislip,  dated  Deoembeir  2,  1866; 
CrlsUp  to  Wiseman,  dated  April  28,  1901; 
and  from  Wiseman  to  defendant  McCoy, 
dated  May  6,  1914— all  of  which  were  ad- 
mitted in  evidence  as  links  in  the  chain  of 
title  to  the  land  involved,  there  is  a  call  for 
a  gum  tree  as  comer  of  the  northem  and 
western  lines  of  the  200  acres  owned  by  de- 
fendants and  likewise  of  the  400  acres  out 
of  which  that  tract  and  the  50  acres  owned 
by  plaintiffs  were  carved.  All  the  deeds 
mentioned  call  spedflcally  for  that  tree  as 
a  corner,  but  the  earlier  ones  erroneously 
state  the  distance  from  the  gum  to  '^Roberts 
corner^  as  130  rods,  whereas  measurements 
and  the  later  deeds  clearly  indicate  that  160 
rods  is  the  correct  distance;  and  that  such 
is  the  fact  seems  to  be  conceded  by  all  the 
surveyors.  Though  standing,  thoroughly 
established  and  well  marked  and  admitted 
to  be  in  the  line  northward  from  the  Roberts 
comer,  Thorn  and  his  associates  found  the 
distance  from  the  Roberts  comer  as  located 
by  them  and  marked  ''stone'.'  to  the  gam  to  be 
only  162  rods,  and  therefore  disregarded  it 
as  a  comer  tiree,  treating  it  only  as  a  line 
tree,  and  extended  the  line  8  rods  beyond 
the  gum  into  lands  owned  by  another. 
On  the  other  hand,  a  line  from  the  Roberts 
comer  as  established  by  Sharp  at  the  white 
oak  stump  to  the  gum  approximates  160  rods 
in  distance,  the  8-rod  extension  found  nec- 
essary by  Thom  and  others  ccmstituting  the 
distance  between  the  two  locations  of  the 
Roberts  corner.  In  other  words,  adopting 
the  comer  as  located  by  plaintiflb*  surveyors, 
it  is  necessary  to  disregard  the  calls  in  the 
live  deeds  just  referred  to  making  the  gum 
a  comer  tree,  and  extend  the  western  line 
of  the  Wiseman  tract  8  rods  into  what  ap- 
pears to  be  land  owned  by  another;  where- 
as from  the  white  oak  stump  chosen  by 
Sharp  as  the  Roberts  comer  the  distance 
called  for  terminates  at  the  gum-  and  con- 
stitutes it  a  corner.  At  any  rate  there  is 
such  conflict  between  the  two  surv^s  in 
this  and  other  respects  as  gives  to  tb3  ver- 
dict of  the  Jury  peculiar  force  and  conclusive* 
ness. 

We  have  already  referred  to  the  lines  run 
by  Thorn,  Taylor,  and  Wolfe  from  monu- 
ments known  to  aU  and  called  for  in  the  va- 
rious deeds  to  test  the  validity  of  the  base 
line  as  determined  by  them.  Sharp  likewise 
supports  his  location  of  the  line  by  luiown 
monuments,  among  others,  a  white  oak  stump 
which  serves  as  the  western  comer  of  L.  C. 
Bailey's  land,  and  a  second  white  oak  stump 
constituting  a  comer  to  his  land  and  that  of 
O.  M.  Bowyer,  both  called  for  as  comers  in 
their  respective  deeds.  Farther  to  the  east 
is  a  walnut,  and  to  the  north  is  the  gum 
referred  to  already.  And  as  constituting 
additional  proof  tending  to  establish  the 
correctness  of  his  line,  the  Roberts  comer 
as. he  determined  it  is  represented  by  a  whits 
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oak  stump,  which  raises  at  least  a  presump- 
tion in  his  favor,  since  that  comer  originally 
was  designated  as  a  white  oak  In  the  line 
common  to  lots  9  and  10  of  the  Terrason 
survey.  There  is  also  some  testimony  tend- 
ing to  show  long  recognition  of  the  stump 
as  a  corner  of  the  Suttle  tract  Although, 
as  we  said,  Sharp  did  not  as  a  test  of  its  ac- 
curacy extend  his  line  eastward  to  ascertain 
if  it  would  strike  the  white  oak  constituting 
the  known  eastern  terminus  of  that  line,  and 
there  is  some  testimony  to  support  plain- 
tiffs* contention  that  it  would  not,  he  vigor- 
ously asserts  the  contrary.  But  Thorn, 
Taylor,  and  Wolfe  likewise  failed  to  run 
their  line  back  to  the  distant  white  oak  after 
locating  the  black  oak  at  a  point  18  rods 
north  of  the  western  terminus  of  their  trial 
line. 

All  this  merely  serves  to  show  the  irrec- 
oncilable conflict  between  the  two  locations 
of  the  base  line.  Each  has  its  points  of 
strength  and  weakness.  Whether  the  Sharp 
line  or  the  Thorn  line  Is  the  correct  one  we 
do  not  know  and  cannot  say,  but  the  Jury 
may  have  believed  Sharp  and  other  witnesses 
whose  testimony  tends  strcmgly  to  corrobo- 
rate his  position,  and  properly  may  have 
acted  upon  that  belief,  as  probably  they  did 
so  act,  or  they  may  have  decided  for  defend- 
ants only  because  of  the  Irreconcilable  con- 
flict In  the  proof  touching  the  matter  in  con- 
troversy, the  burden  being  upon  plaintiffs  to 
establish  their  right  to  take  possession  of  the 
disputed  area.  W.  F.  Wilson,  husband  of 
one  of  the  plaintiffs  and  father  of  the  others 
and  the  active  agent  of  all  of  them,  frankly 
admitted  the  existence  of  a  prolonged  and 
continuous  controversy  concerning  the  true 
location  of  the  lines  and  comers  of  the  Suttle 
tract,  and  described  as  '*only  guesswork"  all 
former  attempts  to  remove  the  uncertainty, 
and,  although  for  years  familiar  with  the 
land,  affirmed  his  lack  of  deflnite  knowledge 
where  the  line  in  dispute  was.  Certainly  the 
evidence  considered  in  its  entirety  furnishes 
no  satisfactory  or  reliable  basis  for  the 
soluti<m  of  the  vexatious  problem.  The  con- 
flict is  of  such  a  character  that  a  verdict  in 
support  of  either  contention  might  have  been 
proper  and  as  such  been  sustained,  if  free 
from  error  destructive  of  or  impairing  its 
binding  force  and  effect  ^ 

Did  the  trial  court  In  ruling  upon  the  ad- 
missibility of  evidence  commit  such  preju- 
dicial error,  as  plaintiffs  contend  it  did,  as 
necessitates  the  award  of  a  new  trial?  There 
are  numerous  assignments  of  this  character, 
some  of  which  need  but  little  attention  in 
this  discussion.  Though  the  witness  Thorn 
was  not  permitted  to  state  fully  what  he 
began  to  say  Daniel  Roberts  "claimed"  as  to 
the  location  of  the  black  oak  comer  at  the 
western  end  of  the  division  line  between 
lots  0  and  10,  Taylor  and  Wolfe  without 
objection  did  state  fully  the  conversation  had 


between  them  and  Thorn  and  Roberts  on  that 
subject,  all  of  which  Roberts  speaking  for 
defendants  denied  and  confessed  lack  of 
knowledge  on  his  part  of  the  real  position  of 
the  tree.  Thus  there  was  presented  testi- 
mony sufficient  to  enable  the  Jury  properly  to 
pass  upon  that  question. 

[3]  Plaintiffs  sought,  over  objection,  susk 
tained,  to  show  that  some  of  the  defendants 
armed  themselves  with  guns  and  acted  "in  a 
suspicious  manner"  -while  Thorn  and  his 
associates  were  surveying  the  Suttle  tract, 
and  refused  to  allow  the  survey  to  be  made. 
If  the  fact  was  as  the  question  propounded 
implied,  it  did  not  obstruct  delay,  or  have 
any  bearing  upon  the  performance  of  the 
work  done  and  completed  at  that  time.  Nor 
did  Taylor's  answers  to  questi<ms  prc^ound- 
ed  to  him  relative  to  the  accuracy  of  the 
work  so  performed  when  considered  in  con- 
nection with  farm  line  fences  centering  on 
the  white  oak  stump  ascertained  by  Sharp  to 
be  the  Roberts  comer  prejudice  plaintiffs. 
It  was  not  erroneous  to  inquire  of  Sharp  and 
McCoy  what  effect  the  line  as  run  by  plain- 
tiffs' surveyors  would  have  upon  other  cor- 
ners and  lines  of  lands  adjoining  or  near  to 
that  tract  and  concerning  the  difficulty  often 
experienced  by  competent  civil  engineers  in 
tracing  the  lines  of  old  surveys. 

Though  somewhat  analogous,  the  facts  of 
Winding  Gulf  Colliery  Co.  v.  Campbell,  72 
W.  Va.  449,  78  S.  B.  384,  relied  on  by  plain- 
tiffs as  authority  supporting  their  conten- 
tions, are  slightly  different  from  those  with 
which  we  are  dealing.  In  so  far  as  the  prin- 
ciples of  that  case  are  applicaUe  here  they 
tend  rather  to  sustain  defendants'  position, 
as  appears  from  the  point  of  the  syllabus 
specifically  cited  by  counsel  which  reads: 

"A  line  designated  in  a  deed  or  other  given 
muniment  of  title  by  Its  course  and  distance 
only  must  yield  to  an  inconsistent  marked  line, 
run  as  ttie  line  intended  by  the  parties;  but 
if  the  deed  calls  for  a  line  by  monuments  as 
well  as  by  course  and  distance,  such  marked 
line  not  referred  to  in  the  deed  must  be  ignored, 
if  the  monuments  called  for  are  ascertainable." 

Here  one  of  the  terminal  monuments  is 
not  definitely  ascertained,  and  surveyors 
have  differed  in  their  locations  of  it,  with 
the  result  that  the  lines  drawn  between  the 
termini  likewise  have  varied,  each  being  sup- 
ported by  certain  known  monuments,  there- 
by creating  an  ambiguity  and  uncertainty 
which  it  is  the  peculiar  province  of  the  Jury 
to  solve. 

Nor  is  it  readily  perceivable  in  what  way 
plaintiffs  were  prejudiced,  if  at  all,  by  the 
afiSxmative  replies  of  certain  witnesses  for 
defendants  when  asked  if  Wolfe  had  not  sub- 
stantially conceded  the  line  run  by  him  and 
others  to  be  wrong.  If  true,  the  conx:esslon 
is  material  and  proper  for  the  Jury  to  con- 
sider. But  Wolfe  denies  it,  and  explains  his 
remarks  by  saying  that  he  referred  to  other 


W.Va,) 


SCHWARTZ  ▼.  diAKK 

(108  S.B.) 


47 


work  doDe  by  him  on  a  different  occa8l<»  in 
the  same  neighborhood. 

Mndi  testimony  was  admitted  over  the 
objection  of  plaintiffs  relative  to  the  employ- 
ment of  Andrew  Parks  in  1914  to  determine 
the  boundaries  of  the  Snttle  tract  Though 
probably  wholly  irrelevant,  so  far  as  vary- 
ing the  calls  of  the  deeds  conveying  such 
tract  is  concerned,  the  only  apparent  effect 
of  this  testimony  was  to  show  the,  employ- 
ment of  Parks  to  ascertain  where  these  cor- 
ners and  lines  were,  as  disclosed  by  the 
muniments  of  title,  and  not  to  vary  them. 
There  was  no  attempt  to  depart  from  the 
calls;  merely  to  ascertain  their  location  on 
the'  ground. 

[2]  Several  witnesses  for  defoidants  tes- 
tified over  objection  that  W.  F.  Wils6n  had 
pointed  out  the  white  oak  stump  in  their 
presence  as  the  true  comer  of  the  Snttle 
tract.  Though  testimony  of  this  character 
IMTobably  is  inadmissible  to  establish  a  line 
different  from  that  called  for  in  the  deeds 
or  to  restrict  the  estate  owned  by  his  wife 
and  children,  the  record  shows  that  It  was  of- 
fered to  impeach  Wilson  because  of  his 
denial,  when  asked  the  question  on  cross- 
examination  without  objection,  that  he  had 
so  recognized  the  stump  as  a  comer  of  the 
ttam.  For  that  purpose  the  statements  w&e 
admissible,  the  proper  foundation  therefor 
liaving  been  laid.  Morgan  v.  Franklin  In- 
surance Ck).,  6  W.  Va.  486;  Jaggie  v.  Col- 
liery Co.,  75  W.  Va.  370,  84  S.  B.  Wl. 

Likewise  there  is  no  substantial  merit  in 
plaintiffs'  contention  that  the  court  erred  in 
permitting  Andrew  Parks,  Lemuel  McCoy, 
and  defendant  W.  M.  McCoy  to  testify  as  to 
statements  made  to  them  by  Cyrus  A.  Cris* 
lip,  deceased  husband  of  Margaret  J.  Crislip, 
the  immediate  grantor  of  plaintiffs  and  re- 
mote grantor  of  defendants,  relative  to  his 
alleged  dissatisfaction  with  the  survey  made 
by  Parks  in  1914.  Plaintiffs  urge  that  such 
statements  are  inadmissible  because  in  dis- 
paragement of  the  title  which  he  has  con- 
veyed. It  should  be  noted,  however,  that 
Cyrus  A.  Crislip  in  effect  passed  no  title 
to  the  grantees,  for  he  joined  in  the  deeds 
only  as  husband  of  Margaret  Crislip  in 
whom  the  title  was  vested.  But  aside  from 
that,  this  testimony  was  offered  merely  to 
impeach  and  contradict  statements  of  Mar- 
garet Crislip  and  other  witnesses  for  plain- 
tiffs concerning  conversations  had  with  him 
relative  to  the  same  matter,  and  as  such 
was  properly  admitted. 

[4]  Nor  was  it  error  to  exhibit  to  the  jury 
in  explanation  of  the  testimony  of  defendant 
Harvey  Miller  a  rough  sketch  or  diagram 
drawn  by  him  while  making  an  examination 
of  certain  portions  of  the  land  in  dispute, 
though  the  drawing  was  not  introduced  in 
evidence.  It  was  not  offered  as  independent 
proof  of  a  fact  to  be  established,  but  merely 


to  explain  and  make  clear  to  the  jury  the 
statements  of  the  witness.  Hoge  v.  Ohio 
Blver  B.  Co.,  35  W.  Ya.  662,  564, 14  S.  E.  152; 
State  V.  Harr,  88  W.  Ya.  68,  63,  17  S.  E. 
794.  See,  also,  C.  &  O.  Ry.  Co.  v.  May,  120 
Ya.  790,  796,  92  S.  B.  801.  In  this  respect 
it  differs  fr<»n  the  paper  read  to  the  jury 
in  Ward  v.  Salt  &  Coal  Co.,  79  W.  Va.  371, 
383,  92  S.  E.  92,  which  was  offered  as  direct 
proof  of  a  fact  concerning  which  the  witness 
was  testifying,  and  not  in  explanation  of 
his   testimony. 

For  the  foregoing  reasons,  we  affifm  the 
judgment. 


(8S  W.  Va.  244) 
SCHWARTZ  V.  CLARK.     (No.  3969.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

April  20,  1920.) 

(SffUahuM  hy  the  CourL) 

1.  Aooord  and  satUfaoHon  ^s»25 (4)— Corpora- 
tions ^=s> 1 23 (1 6)— Release  of  pledge  of  stook 
admissible  under  general  replloatloa  to  spe-. 
dai  plea  of  nonpayment. 

In  an  action  of  detinue  to  recover  a  cer- 
tificate of  stock  pledged  to  secure  payment  of  a 
debt,  in  which  the  pledge  and  nonpayment  of 
the  debt  are  relied  upon  by  way  of  defense,  in 
a  special  plea,  proof  of  a  release  of  the  pledge, 
or  a  discharge  thereof  by  an  accord  and  satisfae- 
tion,  is  admissible  under  the  issue  made  by  a 
general  replication  to  the  special  plea. 

2.  Pledges  ^=96— Owner  lending  property  for 
use  as  security  held  to  have  ratified  unauthor- 
ized pledge. 

A  Tery  slight  departure  from  an  authority 
giyen  to  pledge  property  loaned  for  use  as  se- 
curity, acquiesced  in  by  the  lender  thereof,  after 
knowledge  of  such  departure,  amounts  to  a  rati- 
fication of  the  pledgor's  act. 

3.  Appeal  and  error  ^=3»I066  —  Instructions 
without  basis  in  evidenoe  prejudicial  where 
Jury  oould  find  for  either  party. 

The  giving  of  instructioDa  having  no  basis 
or  foundation  in  the  evidence*  in  a  case  in  wUdi 
the  jury  might  have  found  an  unimpeachable 
verdict  for  either  party,  upon  a  basic  issue  made, 
is  reversible  error. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  of  detinue  by  L.  Schwartz  against 
J.  P.  Clark.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  cause 
remanded  for  a  new  trial. 

S.  B.  Avis,  of  Charleston,  for  plaintiff  la 
error. 

D.  li.  Salisbury,  of  Charleston,  for  defend- 
ant in  error. 

POFFENBARGER,  J.  This  writ  of  error, 
goes  to  a  judgment  for  the  plaintiff  in  ah 
action  of  detinue  for  ifecovery  of  possession 
of  a  certificate  representing  $2,000  of  the  cap- 


Yor  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Dlsests  aaA  Indexes 
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ital  stock  of  a  corporation,  held  bf  tlie  de- 
fendant as  a  pledge  to  secure  paym^it  of  a 
note  for  $600,  based  upon  the  theories  of  in- 
validity of 'the  pledge  and  payment,  satisfac- 
tion, or  discharge  of  the  debt.  On  the  gen- 
eral issue  raised  by  a  proper  plea  and  an- 
other made  on  a  special  plea  setting  up  the 
pledge  and  the  circumstances  attendant 
thereon,  a  trial  by  Jury  was  had,  resulting  in 
a  verdict  on  which  the  Judgment  stands. 

The  pledge  was  not  made  directly  by  the 
plaintiff,  nor  to  secure  any  debt  of  his.  His 
wife  had  a  tenant  in  her  building,  named  H. 
F.  Schmidt,  who  was  using  in  it  a  lot  of,  pool 
room  fixtures  belonging  to  J.  P.  Clark,  the 
defendant,  as  well  as  some  furniture  belong- 
ing to  himself  or  his  wife.  Clark  had  bought 
the  fixtures  in  the  building  from  one  Phil- 
lips. He  and  the  plaintiff  and  Schmidt 
worked  out  a  scheme  under  which  he  sold 
the  fixtures  to  Schmidt's  wife  for  $2,500,  of 
which  $600  was  to  be  in  cash  or  its  equiva- 
lent, and  th^  balance  deferred  in  $100  month- 
ly payments,  secured  by  a  deed  of  trust  on 
the  property.  Instead  of  paying  the  $600, 
Schmidt  gave  Clark  his  four  months'  note 
for  that  amount  and  delivered  to  him  the 
certificate  of  stock  as  security,  which 
Schwartz  had  delivered  to  Sdimldt,  as^gned 
in  blank,  to  use  as  security,  but  with  the  un- 
derstanding, he  claims,  that  it  was  to  be  so 
used  at  a  certain  bank  or  to  secure  a  locm 
from  a  certain  individual.  He  says  Schmidt 
delivered  it  to  Clark,  without  his  knowledge 
or  consent,  but  he  acquiesced  in  the  trans- 
action after  having  obtained  knowledge 
thereof.  When  asked  whether  he  had'  made 
any  objection,  he  said: 

"I  didn't  make  any  objection;  I  said,  I  didn't 
like  it;  I  would  rather  do  business  through  a 
bank." 

before  the  $600  note  became  due,  Schmidt 
began  to  default  as  to  the  rent  due  the  plain- 
tiff's, wife,  the  lien  for  which  had  priority 
over  Clark's  deed  of  trust,  and  a  distress 
warrant  was  sued  out  in  the  name  of 
Schwartz  or  his  wife  under  which  the  prop- 
erty of  the  tenant  was  sold  to  Clark  for  the 
sum  of  $476,  the  amount  necessary  to  pay 
the  rent  and  the  costs  made  in  the  proceed- 
ing. The  plaintiff  and  his  attorney  swear 
this  procedure  was  taken  at  the  instance  of 
Clark,  who  lacked  confidence  in  Schmidt  and 
wanted  his  money,  and  that  they  understood 
Clark  was  to  make  all  of  bis  money,  includ- 
ing the  $600  represented  by  the  note,  out  of 
the  property  so  purchased  by  him.  He  de- 
nies this,  saying  he  purchased  it,  without  any 
such  understanding,  merely  to  protect  him- 
self. •  Schmidt,  according  to  his  testimony, 
had  paid  him  only  $300,  which  he  had  ap- 
plied on  notes  representing  deferred  pay- 
ments, and  he  sold  the  property  to  John  B. 
Crowley  for  $2,076,.  but  refunded  to  Crowley 
$86  under  their  agreement,  wherefore  the 
amount  actually  realized  from  it  was  $1,990, 
Just  $86  less  than  the  aggregate  of  the  money 


paid  for  the  property  at  the  constable's  sale 
and  the  unpaid  notes  secured  by  the  deed  of 
trust 

[1]  Objections  wer»  interposed  to  the  in- 
troduction of  the  evidence  relied  upon  to 
prove  a  r^ease  of  the  pledge  or  discharge 
thereof  by  payment,  conduct,  or  accord  and 
satisfaction,  on  the  ground  of  alleged  lack 
of  an  issue  as  to  such  discharge  made  by  the 
pleadings,  which  the  court  overruled.  There 
was  a  general  replication  to  the  special  plea, 
but  no  special  replication  in  the  nature  of 
the  plea  of  confession  and  av<4dance.  Fall 
or  general  payment  before  suit  brought,  or  a 
discharge  by  an  accord  and  satisfaction,  may 
be  proved  under  the  general  issue,  without 
description  thereof  in  a  bill  of  particulars, 
when  it  is  matter  of  defense.  Shanklin's 
Adm'r  v.  Oisamore,  4  W.  Va.  184;  M.  & 
M.  Bank  v.  E^ans  and  Dorsey,  9  W.  Va.  373 ; 
Morgantown  Bank  v.  Foster,  35  W.  Ya.  357, 
13  S.  EX  996 ;  Bidgeley  v.  West  Fairmont,  46 
W.  Va.  445,  83  S.  E.  235.  Here  it  is  r^ed 
upon  by  the  plaintiff  in  avoidance  of  the  af- 
firmative plea  of  the  defendant  or  defense 
to  his  affirmative  defense.  Since  It  performs 
virtually  the  same  function  in  each  case,  no 
reason  for  requiring  it  to  be  set  up  by  a  spe- 
cial replication  is  perceived.  It  could  have 
been  so  interposed,  but  the  plaintiff  was  not 
bound  to  resort  to  that  method.  The  objec- 
tions to  evidence  on  the  ground  of  lack  of  a 
special  replication  were  properly  overruled. 

[2]  In  view  of  the  plaintiff's  acquiescence 
in  the  departure  from  directions  given  by 
him  for  the  pledge  of  the  certificate,  he  seems 
not  to  have  relied  upon  it  in  the  submissioa 
of  the  case  to  the  Jur^ ;  for  all  of  the  spedfie 
instructions  given  for  him,  over  objections  of 
the  defendant,  pertain  to  the  other  ground 
of  action,  termination  of  the  pledge  by  sat- 
isfaction, or  discharge  of  the  debt.  How- 
ever that  may  be,  we  are  of  the  opinion  that 
his  acquiescence  after  knowledge  of  the 
transaction  was  a  waiver  of  the  departure. 
As  he  had  loaned  the  stock  for  use  as  col- 
lateral, the  departure  was  not  .very  material* 
anyhow. 

Although  the  evidence  of  the  plaintiff  and 
another  witness  introduced  by  him  is  not 
as  definite  and  specific  as  to  any  agreement 
between  the  former  and  the  defendant  that 
Clark  was  to  make  all  of  the  indebtedness 
due  him  from  Schmidt  out  of  the  property 
purchased  by  him  at  the  constable^s  sale, 
such  is  its  clear  Import.  Schwartz  and  Klm- 
brough  both  say  he  was  the  moving  cause 
of  the  issuance  and  levy  of  the  distress  war- 
rant and  the  sale.  They  sa.y  he  urged  and 
Importuned  them  to  proceed  against  the 
property.  Both  say  he  had  In  view  a  man  or 
men  to  whom  he  intended  to  resell  the  fix- 
tures, with  the  understanding  that  his  man 
should  become  Mrs.  Schwartz's  tenant  and 
continue  the  business  in  her  building,  an  ar- 
rangement that  could  not  be  made  without 
her  consent    Both  say  he  discussed  the  plan 
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with  them  before  the  dlstren  procedure  be* 
gan.  Schwartz  says  Clark  told  him  all  he 
wanted  was  his  money  back,  to  which  he  re- 
plied that  he  only  wanted  his  rent  and  his 
stock  back.  Schwarts  apparently  did  not 
know  the  amotmt  of  Schmidt's  indebtedness 
to  Clark,  nor  the  exact  character  of  the  part 
of  it  for  which  his  stock  was  pledged.  He 
was  not  present  when  the  deal  between  them 
was  dosed.  He  says  he  understood  Schmidt 
had  bought  the  property  from  Clark  for  ^1,- 
600  to  $1,800,  and  that  he  owed  him  at  the 
date  of  the  constable's  sale  $1,700.  Kim- 
brough,  who  represented  Schwartz  in  the 
transaction,  swears  the  sale  was  made  at  the 
Instance  of  Clark  and  for  the  purpose  of  rais- 
ing enough  money  to  satisfy  both  him  and 
Schwartz,  and  that  he  (Clark)  had  represent- 
ed to  him  that  $2,000,  the  amount  for  which 
be  was  to  resell  it,  would  be  sufficient  He 
says  further  the  arrangement  was  that  Clark 
was  to  bid  it  in  and  nobody  was  to  bid 
against  him.  He  admits  he  had  no  knowl- 
edge of  any  spedflc  agreement  to  surrender 
the  certificate,  and  that  the  $000  note  was 
not  mentioned,  but  he  is  positive  in  his  as- 
sertion that  both  he  and  Schwartz  proceeded 
under  the  impression,  after  repeated  confer- 
ences with  Clark,  that  the  purchase  and  re- 
sale of  the  property  would  clear  up  all  of 
the  indebtedness.  The  sale  included  prop- 
erty on  which  Clark  had  no  lien  as  well  as 
the  property  cin  which  he  had  only  a  second 
lien.  Schwarts's  acceptance  of  his  vendee 
was  an  essential  factor  in  the  resale  and  it 
was  given.  Clark  wholly  denies  the  alleged 
arrangement  between  himself  and  Schwartz, 
but  he  does  say,  whether  intentionally  or 
not,  that  he  had  the  distress  warrant  issued. 
Though  he'  did  not  resell  the  property  to 
Tlemey,  one  of  the  men  Schwartz  and  Klm- 
brough  say  he  had  in  view,  Crowley  let  Tier- 
ney  have  it  in  some  way,  and  Tlemey  became 
Mrs.  Schwartz's  tenant 

Upon  this  state  of  the  evidence,  we  are 
unable  to  say  the  verdict  could  not  stand, 
if  there  had  been  no  errors  in  the  court's 
rulings  in  the  course  of  the  trial.  The  con- 
ditions, circumstances,  relation  of  the  par- 
ties, and  their  puri)oses,  as  well  as  what 
they  said,  enter  into  the  case.  If  they  had 
repeated  conferences  over  the  situation,  the 
procedure  adopted,  and  its  objects,  as  two 
of  the  witnesses  say  they  did,  it  is  highly 
probable  that  each  knew  the  intention  of 
the  other,  and  their  general  expressions  tes- 
tified to  by  the  plaintiff  may  well  be  taken 
as  constituting  an  agreement  that  the  de- 
fendant was  to  make  all  of  his  money  as  well 
as  the  plaintiff's  rent  out  of  the  debtor's 
property  and  release  the  certificate  of  stock. 

103SJU4 


[3]  But  some  of  the  instructions  given  at 
the  instance  of  the  plaintiff  were  so  drawn 
as  to  submit  a  theory  not  supported  by  any 
evidence,  namely,  actual  payment  of  the  $600 
note.  Such  was  the  character  of  his  instruc- 
tions Nos.  2,  8,  and  4.  There  was  no  evi- 
dence of  actual  payment  Schmidt  had  paid 
but  $300,  which  had  been  applied  on  the 
small  notes,  and  the  proceeds  of  the  resale 
of  the  property  were  insufficient  by  about 
$600  to  cover  the  defendant's  claims  and  the 
rent.  To  give  instructions  having  no  basis 
in  the  evidence  is  always  reversible  error, 
unless  the  court  can  clearly  see  the  error  was 
not  prejudicial.  Kuykendall  v.  Fisher,  61 
W.  Va.  87,  66  S.  B.  48,  8  L,  B.  A.  (N.  S.)  94, 
11  Ann.  Cas.  700;  Parker  v.  Building  &  Loan 
Ass'n,  66  W.  Va.  134,  46  S.  B.  811.  As  the 
evidence  was  such  that  the  Jury  might  have 
found  either  way,  we  are  unable  to  say  the 
errors  committed  in  the  giving  of  these  in- 
structions did  not  prejudice  the  defendant 

No  error  is  percdved  in  the  giving  of  plain- 
tiff's instruction  No.  1,  telling  the  Jury  they 
might  find  for  him  tf  they  believed  from  the 
evidence  h6  was  entitled  to  possession  of  the 
certificate,  fix  its  value,  and  award  damages 
for  detention  thereof.  Nor  did  the  court 
err  in  refusing  the  three  instructions  request- 
ed by  the  defendant,  one  of  which  was  per- 
emptory and  the  other  two  substantially  so, 
since  tiiey  would  have  told  the  jury  they 
'could  not  find  for  the  plaintiff,  unless  they 
were  satisfied  by  the  evidence,  or  a  prepon- 
derance thereof,  that  the  note  had  been  paid 
in  full  or  satisfied  in  full,  for  there  was  no 
proof  of  actual  payment  Each  of  the  lat- 
ter two  would  have  excluded  a  theory  of 
right  of  recovery  supported  by  evidence,  an 
agreement  to  r^ease  the  certificate,  in  con- 
sideration of  a  chance  to  make  the  money 
out  of  the  property,  or  sudi  an  agreement 
based  upon  a  false  representation  as  to  the 
amount  due,  inducing  the  plaintiff  to  take 
the  desired  i»rocedure  by  whidi  the  defend- 
ant obtained  the  property  and  disposed  of  it 
for  less  money  than  was  required  fbr  full 
payment  of  all  of  the  dalms. 

The  defendant's  instructions,  as  well  as 
his  motions  to  set  aside  the  verdict  and  to 
render  Judgment  non  obstante  veredicto, 
were  based  largely  upon  lack  of  a  special 
replication  to  his  special  plea.  His  conten- 
tion that  a  release  by  agi^eement  could  not 
be  proved  in  the  absence  of  such  a  replication 
has  already  been  disposed  of  adversely  to 
him. 

For  the  errors  noted,  the  Judgment  wilT  be 
reversed,  the  verdict  set  aside,  and  the  case 
remand^  for  a  new  trlaL 


50 


lOB  SOUTHBASTERN  REPOBTEB 


(W.Va. 


<S6  W.  Va.  a6«) 

STATE  V.  UNITED  STATES  COAL  &   OIL 
CO.  tt  al.    (No.  3686.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  20,  1920.) 

(SyUahuM  5v  the  Court.) 

1.  Adverse  possession  ^=971(1)  —  Qultdslm 
deed  good  eolor  of  title. 

A  quitclaim  deed,  describing  by  metes  and 
bounds  the  land  remisQd,  is  good  color  on  which 
to  base  a  claim  of  title,  regardless  of  whether 
or  not  the  grantor  appears  to  have  any  inter- 
est in  or  title  to  the  land. 

2.  Taxation  ^=s>855~Clainiant  under  quitoiaim 
In  possession  and  paying  taxes  held  vested 
with  state's  title  to  forfeited  land. 

A  claimant  under  such  deed,  who  has  had 
actual  possession  of  some  part  of  the  land 
included  therein,  and  has  paid  the  taxes  on  the 
whole  thereof  for  10  years,  becomes  vested  with 
the  state's  title  to  all  lands  included  therein, 
which  have  been  forfeited  to  the  state  and  not 
redeemed  nor  occupied  by  any  other  daimant* 
although  such  claimant's  actual  possession  is 
not  on  any  part  of  the  forfeited  lands. 

Appeal  from  Circuit  C^urt,  Logan  County. 

Proceeding  by  the  State  against  the  United 
States  Coal  &  Oil  Company  and  W.  T.  Vance 
and  others  to  sell  forfeited  tracts  for  fail- 
are  to  have  them  entered  on  the  land  books, 
with  petition  by  the  United  States  Coal  & 
Oil  Company  claiming  title.  Cause  referred 
to  a  commissioner,  and  decree,  according  to 
his  findings.  In  favor  of  the  United  States 
Coal  &  Oil  Company,  and  dismissing  the 
State's  bill,  and  W.  T.  Vance  and  others  ap- 
peal.    Affirmed. 

Butts  &  Deegan,  of  Logan,  and  Maynard 
F.  Stiles  and  Blue  &  McCabe,  all  of  Chal*les- 
ton,  for  appellants. 

Chafin  &  Bland,  of  Logan,  for  the  State. 

WILLIAMS,  P.  This  is  a  proceeding  by 
the  state  under  chapter  106  of  the  Code 
(sees.  4433-4454)  to  sell  two  tracts  of  20  and 
■32  acres  of  land,  respectively,  alleged  to  be 
forfeited  in  the  name  of  Washington  Vance 
for  failure,  for  6  consecutive  years  since 
1869,  to  have  the  same  entered  on  the  land 
i)ooks.  The  heirs  of  Washington  Vance,  now 
•deceased,  were  made  parties  defendant  and 
Answered  the  bill,  admitting  the  forfeiture, 
and  praying  that  they  might  be  permitted  to 
redeem  the  land.  The  United  States  Coal  & 
Oil  Company  also  filed  a  petition,  claiming 
title  under  section  3,  article  13,  of  the  Con- 
etltution,  by  virtue  of  a  deed  from  George 
F.  Miller  and  others  to  the  Island  Creek 
Coal  Company,  a  corporation,  and  a  deed  from 
said  Island  Creek  Coal  Company  to  the  peti- 
tioner, made  in  1902  and  its  pasrment  of  the 
taxes  thereon,  and  actual  possession  of  the 
land  since  said  time,  which  is  a  period  of 


more  than  10  years.  Later  said  company 
filed  its  amended  petition,  claiming  said  land 
under  two  other  deeds,  one  from  Thomas  H. 
Harvey  et  aL,  dated  the  20th  of  June,  1903, 
and  another  from  John  F,  Aldridge,  dated 
the  24th  of  October,  1902.  The  cause  was  re- 
ferred to  a  commissioner  to  take  evidence 
and  make  a  report  of  certain,  matters.  He 
did  so,  and  reported  that  the  two  tracts  were 
forfeited  in  the  name  of  Washington  Vance, 
and  that  the  petitioner  was  entitled  to  claim 
the  benefit  of  the  forfeiture.  Exceptions 
were  taken  to  the  commissioner's  report  by 
the  heirs  of  Washington  Vance,  which  the 
court  overruled,  and  decreed,  according  to 
the  finding  of  the  commissioner,  that  peti- 
tioner, the  United  States  Ooal  &  OU  Com- 
pany, had  title  to  said  two  tracts  of  land  In 
fee,  and  dismissed  the  state's  bill*  and  from 
that  decree  this  appeal  was  taken  by  the 
heirs  of  Washington  Vance. 

[1]  It  appears  from  evidence  taken  before 
the  commissioner  that  the  two  tracts  of  land 
lie  on  Middle  fork  of  Island  creek  in  Logan 
county  and  were  patented  in  1879  to  Wash- 
ington Vance,  assignee  of  one  A.  Lawson, 
warrantor  under  the  commonwealth  of  Vir- 
ginia. The  deeds  under  which  the  United 
States  0)a]  &  Oil  Ck>mpany  claims  title  cover 
a  large  boundary  of  land,  and  some  of  them 
are  shown  to  embrace  the  forfeited  tracts, 
and  it  claims  it  has  been  In  possession  and 
paid  taxes  on  all  the  land  covered  by  his 
deeds  from  and  including  the  year  190S, 
down  to  and  including  the  year  1014.  There 
is  really  no  controversy  respecting  its  title  to 
the  20-acre  tract,  but  counsel  for  appellants 
insist  that  it  is  not  proven  that  said  com- 
pany has  ever  had  actual  possession  of  the 
tract  of  32  acres,  which  the  evidence  shows 
was  uninclosed,  unimproved,  and  covered 
with  timber.  On  the  other  hand,  counsel  for 
said  company  contend  that  it  has  had  pos- 
session of  other  portions  of  Its  large  bounda- 
ry of  land,  which  embraces  said  32-acre 
tract,  under  a  quitclaim  deed  from  Thomas 
H.  Harvey  and  others  covering  Its  entire 
boundary  of  land  on  Island  creek,  and  that 
possession  of  a  part  of  its  boundary  ex- 
tends to  the  whole,  and  fulfills  the  require- 
ment of  section  3,  article  13,  of  the  Constitu- 
tion; in  other  words,  that  its  claim  under 
said  deed  as  color  of  title,  and  actual  posses- 
sion of  a  part  of  its  boundary,  and  payment 
of  the  taxes  on  the  whole  thereof  since  1903, 
iB  sufficient  to  vest  In  It  the  state's  forfeited 
title  to  any  land  in  the  boundary.  Answer- 
ing this  proposition,  counsel  for  the  Vance 
heirs  insist  that  the  quitclaim  deed  from  said 
Harvey  et  al.  is  not  color  of  title  to  a  greater 
estate  than  said  Harvey  et  al.  actually  had 
in  the  land,  and  there  is  no  proof  that  they 
had  any  interest  or  estate  in  the  land  what- 
ever, and  counsel  cites  some  authorities 
from  other  states  supporting  his  contention. 
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But  tliis  is  not  the  law  in  tbis  state  or  in 
Virginia.  The  principal  purpose  of  color  is 
not  to  show  actual  grant  of  the  land  or  of 
any  interest  therein*  but  is  to  designate  the 
boundary  of  plaintiff's  claim.  Goad  v.  Walk- 
er, 73  W.  Va.  431,  80  S.  EX  873;  Swann  ▼• 
Thayer,  36  W.  Va.  46, 14  S.  B.  423 ;  MuUan's 
Adm'r  ▼.  Oarper,  37  W.  Va.  215,  16  S.  B. 
527.  lioyd  v.  Mills,  68  W.  Va.  241,  68  S.  B. 
1094,  82  L.  B.  A.  (N.  S.)  702,  expressly  holds 
that  a  quitclaim  deed  is  good  color  of  title 
on  which  to  base  adrersary  possession  un* 
der  the  statute  of  limitations.  See,  also, 
Johnston  y.  Virginia  Ck>al  and  Iron  Co.,  96 
Va.  158,  31  S.  B.  85.  In  addition,  see  Hall 
▼.  Waterman,  220  ni.  569,  77  N.  B.  142,  4 
L*.  R.  A.  (N.  S.)  776,  and  cases  cited  in  note. 
It  is  also  generally  held  that,  where  the  quit- 
claim is  only  of  such  interest  as  the  grantor 
may  bare  in  the  land,  its  value  as  color  is 
not  affected  by  the  absence  of  any  showing 
that  he  had  some  interest.  See  cases  cited 
in  note  to  Hall  y.  Waterman,  4  L.  R.  A.  (N. 
S.)  at  page  777,  and  2  G.  J.  186. 

[2]  Possession  of  the  32  acres  by  the  Unit* 
ed  States  Goal  &  Oil  Oompany,  sufficient  to 
satisfy  the  requirements  of  the  Constitution, 
and  section  40,  c.  31,  Code  (sec.  1099),  and 
yest  in  it  the  state's  title  thereto,  is  likewise 
settled  by  the  decisions  of  this  court  State 
y.  Morgan  et  aL,  75  W.  Va.  92,  83  S.  B.  288. 
In  that  case  It  was  expressly  held: 

"The  posBession  of  an  owner,  who,  under 
color  of  title,  enters  npon  lands  which  include 
within  their  exterior  boundaries  part  of  a  tract, 
title  to  which  yested  in  the  state  by  forfeiture, 
and  for  10  years  actually  occupies  portions  of 
the  indnsiye  tract,  but  no  part  of  the  forfeited 
land,  being  actual  as  to  such  portions,  will  be 
held  and  treated,  under  section  8,  art  13, 
Const,  as  actual  possession  of  so  much  of  the 
forfeited  tract  as  \b  included  within  the  bounds 
of  the  larger  area  not  in  actual  or  virtual  pos- 
session of  the  state,  the  former  owner,  or  others 
claiming  under  them." 

A  like  holding  was  made  in  State  y.  Hay- 
mond  et  aL,  100  S.  B.  81,  where  we  held  that 
actual  and  continuous  possession  of  any  one 
of  contiguous,  forfeited  tracts  or  lots,  imder 
color  of  title  including  all  of  them,  is  pos- 
session of  all  the  lots,  within  the  meaning  of 
section  3  of  article  13  of  the  Constitution. 
The  quitclaim  deed  from  Haryey  and  others 
giyes  the  exterior  boundary  line  of  all  the 
United  States  Goal  &  Oil  Company's  land  on 
Island  creek  and  its  branches,  and  it  is  proy- 
en  that  it  includes  both  forfeited  tracts  of 
32  acres  and  20  acres,  respectiyely,  and  that 
said  company  has  been  in  actual  continuous 
possession  of  portions  of  its  boundary  for 
more  than  10  years  prior  to  the  institution 
of  this  proceeding,  and  that  it  has  paid  all 
the  taxes  charged  against  all  of  its  lands 
dnring  the  period  of  its  possession.  This,  in 
yiew  of  our  decisions  aboye  dted,  shows  it 


has  complied  with  the  Constitution  and  sec* 
tion  40,  c.  81,  of  the  Code,  and  has  acquired 
the  state's  title.  The  fact  that  the  forfeited 
tracts  are  not  shown  to  haye  been  charged  on 
the  land  books  to  said  company  as  separate 
tracts  does  not  affect  its  rights;  they  were 
not  conyeyed  to  it  as  such.  Its  engineer,  M. 
R.  Rice,  testitied  that  he  is  familiar  with  the 
exterior  boundary  lines  of  the  company's 
land,  knew  the  location  of  the  20  and  32  acre 
tracts,  that  they  were  included  within  said 
exterior  boundary  and  were  not  Included 
within  the  boundary  of  certain  tracts  with- 
in the  boundary  described  in  the  quitclaim 
deed,  but  which  were  expressly  excluded 
from  the  operation  thereof,  and  that  the 
acreage  on  which  the  company  paid  taxes  in- 
cluded the  two  forfeited  tracts. 

We  affirm  the  decree. 

Affirmed. 


GRASSY.  Mcmullen. 


(86  W.  Va.  216) 
(No.  4028.) 


(Supreme  Court  of  Appeals  of  West  Virginia. 

Apnl  20, 1920.) 

(ByUabHB  Jiy  the  Court  J 

1.  Jodgmont  ^=>634— Extent  of  dootrins  of  res 
Jutficata  stated. 

Thd  doctrine  of  res  Judicata  extends  no 
further  than  to  bind  the  parties  and  their 
privies  by  the  Judgments  and  decrees  entered 
by  a  court  of  competent  Jurisdiction  in  a  cause 
pending  before  it. 

2.  Judament  ^=s>707— Decree  awarding  custody 
of  chlldrsn  not  res  Judicata  of  tiiird  person's 
claim  tliereto  based  on  right  aooruing  prior  to 
deorse. 

Where,  in  a  divorce  suit,  a. decree  is  en- 
tered awarding  the  custody  of  the  children  to 
the  wife,  and  after  her  death  a  subsequent  de- 
cree is  entered  on  motion  of  the  husband  award- 
ing the  custody  of  the  children  to  him,  such 
subsequent  decree  is  not  res  judicata  of  the 
claim  of  the  grandmother  of  such  children 
to  have  their  custody  and  control,  based  upon 
a  right  accruing  to  her  prior  to  the  entry  of  the 
decrees  in  the  divorce  suit. 

Brror  to  Circuit  Court,  Cabell  County. 

Petition  by  Mary  J.  Grass  for  the  custody 
of  her  infant  granddaughter,  contested  by 
James  H.  McMullen,  the  child's  father. 
Judgment  for  defendant,  and  petitioner 
brings  error.  Reversed  and  remanded  for 
trial. 

J.  W^  Perry,  of  Huntington,  for  plaintiff  in 
error. 

Morgan  Owen,  of  Charleston,  for  defendant 
in  error. 

RITZ,  J.  This  is  a  contest  over  the  cus- 
tody and  control  of  the  infant  daughter  of 
the   defendant    and   granddaughter   of   the 
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plaintlif.  The  petition  aUeges  that  the  plain- 
tiff was  the  mother  of  Ida  V.  McMuUen,  the 
wife  of  the  defendant;  that  soon  after  the 
marriage  of  the  defendant  with  the  said  Ida 
V.  McMullen  his  conduct  toward  her  became 
cruel  and  inhuman,  and  that  on  some  occa- 
sions he  drove  her  from  his  home,  and  that 
during  their  married  life  the  petitioner,  the 
mother  of  the  said  Ida  V.  McMullen,  provid- 
ed for  her  support  and  the  support  of  her  two 
children;  that  shortly  after  the  defendant 
had  abandoned  his  said  wife  and  driven  her 
from  home,  and  while  she  and  the  dilldren 
were  living  at  the  home  of  the  plaintiff  and 
being  nialntained  and  supported  by  her,  the 
said  defendant  transferred  to  the  petitioner 
the  custody  of  both  of  his  infant  children,  on 
many  occasions  stating  to  her  that  she  might 
have  them  and  care  for  them,  and  expressing 
his  desire  that  they  should  remain  with  peti- 
tioner; that  pursuant  to  these  declarations 
and  agreements  petitioner  did  take  the  chil- 
dren, and  has  ever  since  provided  for  them, 
clothed  them,  sent  them  to  school,  and  cared 
for  them  In  every  way,  without  any  contribu- 
tions or  assistance  from  the  defendant;  that 
one  of  said  children  is  now  seven  and  the 
other  nine  years  of  age;  that  a  short  time 
before  the  institution  of  this  proceeding  the 
defendant  through  artifice  succeeded  in  get- 
ting one  of  the  children  away  from  the  home 
of  petitioner,  and  has  since  refused  to  allow 
her  to  return.  Petitioner  avers  that  she  has 
considerable  means;  that  she  is  very  fond  of 
the  two  children,  having  raised  them  from 
infancy,  one  of  them  having  been  bom  in 
tier  house,  and  lived  with  her  ever  since  its 
birth;  while  the  defendant  is  a  man  of  no 
property,  has  never  had  any  paternal  rela- 
tions with  the  children,  and  has  never  shown 
them  any  care  or  attention.  Not  only  this, 
i>ut  the  averment  is  made  that  before  his 
third  wife,  who  was  the  mother  of  these  chil- 
dren, had  procured  an  absolute  divorce  from 
him,  he  contracted  a  bigamous  marriage  with 
another  woman. 

[1,  2]  The  defendant  appeared  to  this  writ 
and  answered  the  same,  averring  that  his 
third  wife,  the  mother  of  his  children,  had 
procured  a  divorce  from  him,  and  also  pro- 
.<mred  an  order  granting  her  the  custody  of 
the  children;  that  she  had  since  departed 
this  life;  and  that  after  her  death,  upon  a 
showing  of  this  fact,  he  procured  an  order  to 
be  entered  in  the  divorce  suit  changing  the 
custody  of  the  children,  and  giving  the  same 
to  him,  and  insisting  that  this  order  is  res 
Judicata  of  the  questions  involved  here.  The 
circuit  court,  without  inquiring  into  the 
merits  of  the  controversy,  held  that  the  de- 
cree entered  in  the  divorce  suit  changing 
the  custody  of  the  children,  even  though  en- 
tered after  the  death  of  the  plaintiff  therein, 
fixed  the  custody  of  these  children  in  the  de- 
fendant, and  that  there  was  no  Jurisdiction 
to  change  their  custody  except  in  the  court  in 
which  the  divorce  suit  was  pending.    It  is  a 


little  dllficQlt  to  understand  upon  what  the- 
ory a  decree  in  a  suit  between  husband  and 
wife,    in    which   is   involved    their   marital 
rights,  induding  the  custody  of  their  children 
as  between  them,  could  be  held  as  res  Judi- 
cata of  the  rights  of  a  third  party  in  no  wise 
connected  with  the  suit,  and  which  asserted 
rights  accrued  long  before  the  alleged  divorce 
suit    The  doctrine  of  res  Judicata  extends  no 
further  than  to  bind  the  parties  and  their 
privies  by  the  Judgment  or  decree  of  the  court 
in  a  suit  in  which  it  has  Jurisdiction.    Those 
who  are  not  parties  to  that  suit  nor  in  privity 
with  the  parties,  who  have  no  right  to  make 
defense  to  it,  who  cannot  appeal  from  an  ad- 
verse decree  or  Judgment,  are  not  bound  by 
the  Judgment  or  decree  entered  therein.    Van 
Fleet's  Former  Adjudication,  1 1,  etc.;  15  R.  C 
L.  tit.  Judgments,  {  429,  etc.;  Long  v.  Willis, 
50  W.  Va.  ^41, 40  S.  E.  340;  Carter's  Trustees 
V.  Washington,  2  Hen.  &  M.  (Va.)  345.    It  is 
quite  true  that  upon  the  death  of  the  wife,  if 
there  were  no  other  interest  involved,  the 
custody  of  the  children  would  go  to  the  hus- 
band, conceding  that  he  was  a  proper  person 
to  have  such  custody,  and  the  authorities  cit- 
ed by  the  defendant  in  error  hold  no  more 
than  this.    Where  the  right  to  the  custody 
and  control  of  the  children  is  asserted  by  a 
third  party  under  a  contract  entered  into 
with  the  husband  before  the  divorce  decree^ 
and  facts  are  alleged  which  would  constitute 
the  father  an  improper  person  to  have  their 
custody,  or  show  that  the  welfare  of  the  chil- 
dren requires  that  their  custody  be  given  to 
such  third  party,  a  decree  or  Judgment  en- 
tered in  a  suit  between  tlie  husband  and  wife 
would  not  even  be  evidence  to  aflEtet  the 
rights  of  such  party.    The  court  should  pro- 
ceed to  hear  the  case  upon  the  Issues  made 
upon  the  merits,  keeping  in  view  that  the 
guiding  Influence  is  the  welfare  of  the  chil- 
dren.   Of  course,  the  claims  of  parents  to  the 
custody  of  their  children  are  to  be  preferred 
over  those  of  strangers,  or  of  those  more 
distantly  related;   but  when  it  appears  that 
the  parents  have  willingly  cast  the  custody 
and  care  of  their  offspring  upon  others,  and 
have  shown  no  disposition  to  make  suitable 
provision  for  them,  and  such  other  parties 
have  made  suitable  provision  for  them  under 
such  agreement  for  their  custody  and  control, 
and  are  willing  to  continue  the  same,  and 
have  the  means  with  which  to  do  It,  and  such 
a  relationship  has  grown  up  between  the 
child  and  the  parties  so  standing  in  loco  pa- 
rentis as  would  make  It  not  only  to  the  mate- 
rial disadvantage  of  the  child  to  discontinue 
It,  but  also  deprive  it  of  the  care  and  affection 
to  which  it  had  been  accustomed,  courts  will 
nol  give  great  weight  to  the  claims  of  the 
parents.    Green  v.  Campbell,  35  W.  Va.  698, 
14  S.  E.  212,  29  Am.  St.  Rep.  843.     In  this 
case  the  court  below  should  have  disregardcHl 
the  defense  of  res  Judicata  set  up,  and  should 
have  proceeded  to  try  the  case  up<Mi  the  is- 
sues made  by  the  writ,  and  so  much  of  the 


(lot 

retom  as  denies  fbe  allegatioiis  npoQ  wfaidi 
relief  is  sougbt;  tliat  is,  that  tbe  defendant 
^gave  the  custody  and  control  of  his  children 
to  the  petitioner,  that  he  is  not  a  proper  per- 
son to  have  the  custody  of  the  infant  child 
iny<dyed  here,  and  that  the  welfare  of  said 
child  demands  that  it  be  remanded  to  the 
•custody  of  the  petitioner. 

It  is  argued  that  the  petitioner  testified  in 
the  divorce  suit,  after  she  claims  the  right  to 
the  custody  of  these  children,  accrued  to  her 
under  the  arrangement  set  up  in  the  petition, 
that  their  mother  was  a  proper  party  to  have 
their  custody  and  control.  Assuming  this  to 
l)e  true,  it  could  have  no  effect  upon  the  claim 
here  asserted  by  her  against  the  father  of  the 
children.  It  was  only  evidence  bearing  upon 
the  relative  rights  of  the  parties  t6  the  suit, 
and  not  upon  the  right  of  the  petitioner 
against  the  father. 

We  therefore  reverse  the  judgment  of  the 
circuit  court,  and  remand  the  cause  for  trial. 


<»  W.  Va.  IM) 

STATE  V.  VENDETTA. 

<  Supreme  Court  of  Appeals  of  West  Virginia. 

Aprfl  13, 1920.) 

(SyUahut  Ip  the  Court.) 

I.  Crimlsal  law  ^s»l2l  I— Provisions  of  ProbN 

bition  Law  for  additional  penalty  for  second 

offense  are  oonstltutlenal* 

The   provisions  of  the  act,   chapter   82a, 

Barnes'  Code  1918,  ft  1-26  (Code,  |§  1280- 

1306),  known  as  the  Prohibition  Law,  proTid- 

ing  for  ad^tional  penalties  for  second  offenses 

committed  under  the  act,  are  constitotional  and 

valid. 


2.  Indtotment  and  Information  ^s»ll4— Indlot- 
ment  for  seoend  offense  need  not  aver  that 
former  conviotlon  has  not  been  reversed. 

An  indictment  under  said  act  need  not  aver 
tliat  the  former  conviction  pleaded  has  not 
been  everroled,  set  aside  or  reversed,  such  facts 
If  true  being  defensive  and  the  burden  being 
upon  defendant  to  prove  the  same  on  the  trial. 


X  Indictment  and  Information  ^=»ll4—lndlot- 
ment  for  seoond  offense  need  not  aver  that 
former  warrant  was  regular. 

Where  the  indictment  for  the  second  of- 
fense avers  conviction  of  a  prior  offense  by 
confession  of  the  defendant  on  a  warrant  then 
pending  before  a  justice,  it  Is  good  on  motion 
to  quash,  althongh  it  falls  to  aver  that  such 
warrant  was  issued  upon  complaint  of  a  cred* 
Ihle  person  under  oath,  or  that  the  offense 
barged  was  comnutted  in  the  presence  of  the 
justice.  The  law  presumes  sach  warrant  was 
regular  and  issued  upon  proper  information^ 
without  such  averment. 

4^  Indiotment  and  Information  ^S9ll4-~lndiet- 
ment  held  to  charge  seeend  offense  under 
Prohibition  Law. 
When   SQch  prior  conviction  was  upqn  a 

warrant  charging  defendant  with  the  unlawful 
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manufacture,  sale, -etc.,  of  intozieating  liquorsi 
inhibited  by  section  8  of  said  act  (Code,  sec. 
1282),  and  the  subsequent  offense  charged,  in- 
hibited by  section  31  of  said  act  as  amended  by 
Acts  1917,  c  68  (Code  Supp.  1918,  c  32a, 
9  31  [sec.  1305e]),  was  for  bringing  and  car- 
rying from  one  place  to  another  in  the  state 
intoxicating  liquors  In  excess  of  one  quart  for 
personal  use,  the  Indictment  so  averring  suffi- 
ciently charges  a  second  offense  under  the  act 
and  is  good  on  demurrer  or  motion  to  quash. 

5.  Statntee  ^=»230  •>->  Amendment  to  be  eon- 
strued  as  If  included  In  original  act. 

An  amendment  to  a  statute  should  general* 
ly  be  construed  as  if  it  had  been  included  in 
the  original  act. 

Certified  Questions  from  Circuit  Court, 
Marion  County. 

Fred  Vendetta  was  indicted  for  a  felony 
for  committing  a  second  offense  under  the 
Prohibition  Law,  his  motion  to  quash  the 
indictment  was  overruled,  and  questions  were 
certified.    Affirmed. 

Jno.  T.  Simms,  of  Charleston,  for  the 
State. 

Lr.  C.  Musgrave  and  C^iarles  PoweU»  both  of 
Fairmont,  for  defendant 

MIIiLrER,  J.  Upon  an  indictment  ft»r  a  fel- 
cmy  for  consmitting  a  second  offense,  vmder 
chapter  32a,  Barnes'  Ck>de  1918  (Ckxie,  ff  1280- 
1305),  known  as  the  Prohibition  Law,  the 
court  below  overruled  defendant's  motion  to 
quash  the  indictment,  and  certlfled  the  queflh 
tions  arising  thereon  to  this  court  for  its 
decision. 

[1]  The  constitutionality  of  the  act  upon 
which  the  indictment  was  founded  is  the  firsi; 
question  certified.  This  question  seems  to 
have  been  abandoned*  It  was  not  presented 
in  oral  or  printed  argument  by  counsel  for  de- 
fendant, and  for  that  reason  was  only  cas- 
ually, referred  to  by  counsel  representing  the 
State.  The  validity  of  this  act,  we  think,  is 
unquestionable.  Qraham  v.  West  Virginia, 
224  U.  S.  616,  32  Sup.  Ct  683^  56  L.  Ed.  917. 

[2-4]  The  second  question  certified  is 
whether  the  failure  of  the  indictment  to  ex- 
pressly negative  that  the  Justice's  judgment 
against  the  defendant  pleaded  as  the  first 
off^ise  was  set  aside,  or  that  an  appeal  was 
taken  and  a  new  trial  awarded,  and  the  re- 
sult of  a  new  trial,  if  one  was  had,  renders 
the  indictment  bad.  We'  recently  decided 
that  an  indictment  need  not  aver  that  a  for- 
mer conviction  has  not  been  ovef.ruled,  set 
aside  or  reversed,  such  fact  if  true  being  de- 
fensive, and  the  burden  being  upon  defendant 
to  prove  the  same  on  the  triaL  State  v.  Gold- 
strohm,  99  S.  E.  248,  and  cases  cited.  More- 
over, as  the  Judgment  of  the  Justice  plainly 
shows  that  it  was  rendered  upon  the  confes- 
sion of  the  defendant,  it  is  doubtful  whether 
the  defendant  could  have  prosecuted  an-  ap' 
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peal.  State  r.  Bmsweller,  78  W.  Va.  214,  88 
S.  E.  787. 

Another  proposition  urged  by  counsel  for 
defendant  not  specifically  certified,  but  per- 
haps covered  by  the  fourth  or  general  ques- 
tion, .namely,  the  sufiSclency  of  the  indict- 
ment as  presented  on  the  face  thereof,  Is  that 
the  indictment  is  bad  for  not  averring  that 
the  warrant  of  the  Justice  was  issued  on  in- 
formation, under  oath  of  some  credible  per- 
son, as  provided  by  section  223,  chapter  50  of 
the  Code  1918  (Code,  {  2777).  That  section 
does  say  that  such  warrant  shall  be  issued 
only  on  such  information.  The  indictment  al- 
leges that  theretofore,  to-wlt,  **ln  the  Justice's 
Court  of  William  W.  Conaway,  a  Justice  of 
the  Peace  of  Marlon  County,  West  Virginia, 
on  the  30th  day  of  January,  1918,  before 
William  W.  Conaway,  Justice  of  the  Peace 
then  presiding,  then  and  there,  Fred  Vendet- 
ta was  in  due  form  of  law  tried  and  convict- 
ed, upon  confession,  of  a  misdemeanor,  to-wit, 
of  unlawfully  manufacturing,  selling,  offer- 
ing, keeping,  storing  and  exposing  for  sale 
and  barter,  intoxicating  liquors  as  defined 
by  section  1  of  chapter  13,  Acts  of  the  Leg- 
islature of  West  Virginia,  1913  (Code,  c.  32a, 
§  1  [sec.  1280]),  upon  a  certain  warrant  then 
and  there  pending  against  the  said  Fred 
Vendetta,  before  said  Justice  Conaway,  for 

that  he,  the  said  Fred  Vendetta,  on  the 

day  of  January,  1918,  in  the  county  of  Marion, 
did  unlawfully,  manufacture,  sell,  offer,  ex- 
pose, keep  and  store  for  sale,  and  barter  in- 
toxicating liquors  as  defined  by  section  1  of 
chapter  13,  Acts  of  the  Legislature  of  West 
Virginia,  1913,  and  therefore  it  was  consid- 
ered by  the  said  Justice  of  the  Peace  then, 
that  the  said  Fred  Vendetta  should  be  im- 
prisoned in  the  jail  of  said  Marion  County 
and  labor  on  the  roads  of  said  County  for  a 
period  of  three  months  from  and  after  said 
30th  day  of  January,  1918,  and  pay  to  the 
State  of  West  Virginia,  as  a  fine  Two  Hun- 
dred Dollars  and  the  costs  of  said  prosecution 
as  by  the  record  of  said  Justice  doth  more 
fully  appear.'*  It  is  contended  that  the  aver- 
ment that  defendant  "was  in  due  form  of  law 
tried  and  convicted,  upon  confession,  of  a  mis- 
demeanor" amounts  to  a  mere  conclusion  of 
law,  and  does  not  satisfy  the  supposed  re- 
quirement that  it  be  also  averred  that  the 
warrant  was  issued  upon  an  information 
made  under  oath  of  a  credible  person,  as  this 
fact  was  substantially  averred  in  State  v. 
Hoilman,  82  W.  Va.  98,  95  S.  E.  591.  But  the 
averment  that  the  conviction  by  confession 
was  upon  a  warrant  then  and  there  pending 
against  defendant  is  complete,  and  must  it 
not  be  presumed  that  it  was  a  warrant  is- 
sued upon  proper  complaint?  We  think  such 
fact  arises  as  a  legal  presumption  from  the 
fact  averred  respecting  the  warrant  In  Rush 
V.  Brannon,  82  W.  Va.  58,  61,  95  S.  B.  521,  we 
decided  that  orders  and  Judgments  of  courts 
of  limited  powers  entered  in  proceedings  over 


whidi  they  have  Jurisdiction  are  entitled 
to  the  same  favorable  presumption  respecting 
their  validity  as  the  law  applies  to  Judgments 
of  courts  of  general  Jurisdiction.  This  prin- 
ciple was  there  applied  in  the  case  of  the 
probate  of  a  will,  where  it  was  contended 
that  all  the  facts  Justifying  the  probate  were 
not  made  to  appear  on  the  face  of  the  order 
of  probate.  The  county  court  in  that  case, 
though  one  of  limited  Jurisdiction,  has  gen- 
eral Jurisdiction  In  probate  matters.  But 
with  respect  to  proceedings  before  a  Justice, 
we  have  decided  that  where  the  Justice  has 
Jurisdiction  of  the  cause  of  action,  it  will  be 
presumed  that  the  proceedings  were  regular, 
and  the  failure  of  his  docket  to  show  that 
his  proceedings  were  regular  will  not  vitiate 
his  Judgment.  Bumgamer  v.  First  National 
Bank,  70  W.  Va.  787,  74  S.  B.  996 ;  State  v. 
Citz.  Trust  &  Guar.  Co.,  72  W.  Va.  181,  TT 
S.  E.  902;  First  National  Bank  v.  McGraw, 
101  S.  B.  474.  It  is  probably  Jurisdictional 
that  the  warrant  of  a  Justice  should  be  found- 
ed on  a  preliminary  complaint  under  oath,  or 
an  offense  committed  in  his  presence.  12  Cyc. 
291.  But  if  the  warrant  charges  a  crime  of 
which  the  Justice  has  Jurisdiction,  and  the 
defendant  appears  and  confesses  the  offense, 
does  he  not  thereby  waive  any  irregularity  or 
defect  in  the  form,  and  all  defects  therein? 
The  authorities  seem  to  so  hold.  12  Cyc  303, 
7,  b,  and  cases  cited.  We  are  of  <H>inion,  how- 
ever, that  the  indictment  here  sufficiently 
avers  an  offense  of  which  the  accused  con- 
fessed, and  that  it  is  good  on  demurrer  or 
motion  to  quash.  The  averment  of  a  warrant 
pending  before  the  Justice  named  implies  a 
good  warrant,  one  founded  on  proper  com- 
plaint, and  for  an  offense  committed  in  the 
presence  of  the  Justice. 

[6]  The  next  propositl<m  submitted  by  the 
circuit  court  is,  must  the  second  offense 
charged  have  been  an  offense  under  the  same 
section  of  the  statute  or  act  or  amended  act  in 
order  to  amount  to  a  felony.  The  first  of- 
fense, according  to  the  indictment,  was  pred- 
icated on  section  3  of  chapter  13,  Acts  1913 
(Code,  c.  32a,  §  8  [sec  1282]),  for  manufaCf 
turing,  selling,  etc.,  intoxicating  liquors,  which 
chapter  constitutes  chapter  32a,  Code  1918. 
The  second  offense  is  for  unlawfully  and 
feloniously  bringing  and  carrying  intoxicat- 
ing liquors  in  excess  of  one  quart  from  one 
place  to  another  place  in  said  county  for  per- 
sonal use,  made  an  offense  and  punishable 
by  section  31  of  said  chapter  32a,  as  amended 
by  chapter  58,  Acts  1917  (Code  Supp.  1918 
[sec  1305e]).  The  criticism  is  that  to  con- 
stitute a  "second  offense  under  this  act"  and 
render  the  accused  guilty  of  a  felony  as  pro- 
vided thereby,  the  second  offense  must  have 
been  for  an  offense  prescribed  by  the  same 
section  under  which  the  said  offense  was 
committed,  or  at  least  one  prescribed  by  the 
act  of  1917,  amending  the  former  statute. 
That  such  was  not  the  intention  of  the  Leg- 
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Islature  is  manifest,  not  only  from  chapter 
7,  Acts  1915  (Code  Supp.  1918,  c  82a,  M 
7,  27-33  [sees.  1286»  1906a-ld00g]),  amending 
the  act  of  1918,  but  also  from  the  provisions 
of  the  act  of  1917.  Whenever  the  Legislature 
intended  the  proYisions  of  the  act  or  acts  to 
apply  only  to  the  particular  secUon,  it  is  so 
stated  therein ;  for  example,  the  first  part  of 
section  7,  of  the  act  of  1915,  amending  the  act 
of  1918,  provides  that  '^nothing  contained  in 
this  section  shall  prevent  one,  in  his  home, 
from  having  knd  there  giving  to  another  in« 
tozicating  liquors  when  such  having  or  giving 
is  in  no  way  a  shift,  scheme  or  device  to  evade 
the  provisions  of  this  act"  Said  chapter  7 
of  the  Acts  of  1915  did  nothing  but  amend 
section  7  of  the  act  of  1918,  and  added  thereto 
sections  27  to  38,  both  inclusive.  And  by 
reference  to  the  added  sections  it  will  be 
seen  that  when  ''section"  is  meant  it  is  so 
stated  therein,  and  when  "act"  is  used  it  is 
intended  to  apply  to  the  whole  diapter  re- 
lating to  prohibition  enacted  in  1918  as 
amended;  and  besides,  many  of  the  provi- 
sions of  the  added  sections  could  have  no  ap- 
plication at  all  unless  made  applicable  to  the 
whole  chapter.  Moreover,  it  is  settled  law  in 
the  construction  of  statutes  that  an  amend- 
ment of  a  prior  act  is  to  be  construed  as  if 
the  amendment  had  been  in  the  act  from  the 
beginning.  Endlich  on  Interpretation  of  Stat- 
utes, §  294,  p.  397,  and  cases  cited ;  11  Enc.  U. 
S.  Sup.  Ct  Rep.  158.  So  that  construing  the 
law  as  it  was  when  the  second  offense  was 
committed,  we  must  consider  the  act  as  a 
whole,  with  the  amendments  Included,  and 
give  effect  thereto  accordingly,  in  order  to 
accomplish  the  purposes  of  the  law.  Indeed 
we  are  commanded  to  do  this  In  effect  by  sec- 
tion 23  of  said  chapter,  requiring  a  liberal 
construction  'thereof. 

But  uninfluenced  by  any  of  the  provisions 
of  the  statute,  the  general  rule  of  construc- 
tion is  that  a  statute  which  provides  in- 
creased penalties  fo^  subsequent  offenses 
si)eciflcally  named,  does  not  require  that  the 
second  offense  shall  be  a  repetition  of  the  in- 
itial crime  of  which  the  offender  was  con- 
victed. 12  Gyc  949,  and  cases  cited.  State 
V.  Maltals,  75  N.  H.  248,  72  Atl.  1023,  relied 
on  by  counsel  for  defendant  does  not  con- 
travene the  law  Just  stated.  In  that  case 
the  conviction  was  predicated  on  an  entirely 
distinct  act,  prescribing  a  different  offense 
from  that  prescribed  by  tbe  other  act,  and 
both  providing  penalties  for  first  and  second 
offenses. 

Our  conclusion  is  that  the  circuit  court 
properly  decided  the  questions  certified,  and 
that  its  Judgment  overruling  de^fendant's  mo- 
tion to  quash  must  be  afiirmed,  and  our 
decision  will  be  certified  to  the  court  below 
for  its  information  and  further  proceedings 
therein. 
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DONALD  V.  LONa  BRANCH  COAL  CO. 

(No.  3996.) 

(Supreme  Court  of  Appeals  of  West  VirgiDia. 

AprU  20,  1920J 

(SyUabuM  by  the  Court,) 

1.  Negligence  «S956(I)  —  Aet  must  be  the 
"proximate  cause''  of  lajury;  ''actionable 
negiigence." 

Negligence,  in  order  to  be  actionable,  must 
be  the  proiimate  cause  of  the  injury  complained 
of,  and  must  be  such  as  might  have  been  rea- 
sonably expected  to  produce  the  injury,  and 
there  must  be  no  intervening  act  of  the  plain- 
tiff or  some  third  person  operating  as  a  more 
immediate  cause  of  the  injury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actiona- 
ble Negligence ;   Proximate  Cause.] 

2.  Negligence  «=s> 1 36 (8)— Admitted  facts  for 
court 

When  the  facts  relied  on  as  constituting 
negligence  are  admitted,  or  proven  and  not  de- 
nied, and  are  such  that  reasonable  minds  should 
not  differ  as  to  their  probable  consequence, 
whether  or  not  they  prove  actionable  negligence 
is  a  question  of  law  for  the  court 

3.  Railroads  €=»389(2, 4)  —  Fright  at  deraUed 
car,  not  unsafe  track  nor  want  of  lookout, 
held  proximata  cause  of  injury  to  child  rolling 
down  bank  and  under  wheels. 

Defendant,  a  coal  mining  company,  operated 
a  railroad  leading  from  its  mine  to  its  tipple. 
Plaintiff,  a  child  13  years  of  age,  a  member 
of  the  family  of  one  of  defendant's  employes,  oc* 
cupying  one  of  its  houses  near  to  and  above 
the  railroad  track,  was  accustomed  to  go  from 
the  house  down  to  the  track  to  get  coal  for 
domestic  use,  where  it  had  been  deposited  for 
that  purpose  by  the  defendant,  in  the  ditch 
at  the  upper  side  of  the  track  next  to  the  house. 
She  went  down  to  the  railroad  for  the  purpose 
of  getting  coal  and,  seeing  the  engine  and  coal 
cars  coming,  sat  down  on  a  log  about  3  feet 
from  the  slope  of  the  bank,  which  was  about 
8  feet  higher  than  the  level  of  the  track,  to  wait 
until  the  trip,  wl^ch  contained  about  24  mine 
cars,  passed,  and  after  the  engine  and  a  few 
of  the  cars  had  passed,  seeing  one  of  the  cars 
near  the  rear  of  the  trip  off  the  track,  and 
bumpiog  along  on  the  ties,  she  became  fright- 
eoed,  and  in  her  effort  to  get  farther  away 
from  the  track,  tripped  in  some  manner,  fell, 
and  rolled  down  the  bank  and  was  injured  by 
the  wheels  of  the  derailed  car,  which,  however, 
had  not  broken  away  from  the  train  or  trip. 
She  was  seated  in  a  place  of  safety,  and  the  en 
giuecr  did  not  see  her,  or  know  the  car  wa. 
off  the  track.  The  evidence  tends  to  show 
that  the  car  had  left  the  track  at  a  curve 
275  feet  distant  from  where  plaintiff  was  sit 
thig,  and  that  the  track  at  that  point  was  not 
properly  maintained.  Eeld,  that  neither  the 
negligence  of  defendant  in  failing  to  maintain 
a  safe  track  at  the  curve,  nor  the  failure  Of  its 
engineer  to  observe  plaintiff  before  passing  her, 
is  the  proximate  cause  of  her  injury.  They 
are  too  remote  to  constitute  the  proximate  cause 
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of  her  injury;  her  fright  at  the  derailed  car 
and  her  effort  io  gel  away  from  the  t>lace  of 
safety  to  what  she  considered  a  safer  place  is 
an  intervening  act  constituting  the  proximate 
cause.  Such  consequence  could  not  reasonably 
have  been  anticipated  from  the  failure  to  main- 
tain a  safe  track  at  the  curve. 

Error  to  Circuit  CJourt,  Fayette  Oounty. 

Action  by  May  Donald,  an  infant,  suing  by 
her  next  friend,  against  the  Long  Branch 
Goal  (yompany.  Verdict  for  plaintiff  was  set 
aside,  and  the  new  trial  granted,  and  plain- 
tiff brings  error.    Afflrmed. 

Osenton  &  Lee,  of  Fayettevllle,  and  A.  A. 
Lilly,  of  Charleston,  for  plaintiff  in  error. 

Dillon  &  Nuckolls,  of  FayettevlUe,  for  de- 
fendant in  error. 

WILLIAMS,  P.  May  Donald,  an  infant 
suing  by  next  friend,  recorered  a  Terdict 
against  the  Long  Branch  Coal  Company,  a 
corporation,  for  $19,000  damages  for  a  per^ 
sonal  injury,  and  on  motion  of  defendant  the 
court  set  aside  the  yerdict  and  granted  de- 
fendant a  new  trial.  To  that  Judgment  the 
plaintiff  obtained  this  writ  of  error. 

Defendant  operates  a  coal  mine  and  dinky 
railroad  leading  from  the  drift  mouth  of  the 
mine  to  its  tipple  located  about  4,000  feet  from 
the  drift  mouth.  Plaintiff  is  the  stepdaugh- 
ter of  Tobe  Pinkerton,  one  of  defendant's  em- 
ploy6si,  and  lived  with  him  in  one  of  defend- 
ant's houses,  located  near  to,  and  above,  the 
dinky  railroad  which  ran  along  a  hillside. 
Pinkerton's  family  was  supplied  with  coal 
for  domestic  use  from  the  mine.  It  was  de- 
posited in  the  railroad  ditch  opposite  the 
house  and  on  the  upper  side  of  the  track. 
According  to  plaintiff's  testimony  she  was 
sent  down  to  the  track  to  get  some  coal,  and, 
seeing  the  dinky  and  trip  of  loaded  mine 
cars  coming  down  the  track  from  the  mine 
to  the  tipple,  she  sat  down  on  a  log  on  the 
bank  above  the  track,  about  S  feet  from  the 
top  of  the  bank,  to  wait  until  the  train  pass- 
ed before  going  down  to  the  coal  pile  to  get 
her  coal,  and,  seeing  that  one  of  the  coal  cars 
toward  the  rear  of  the  trip,  which  contained 
from  20  to  24  cars,  holding  about  two  tons 
each,  had  Jumped  the  track  and  was  bumping 
along  on  the  cross-ties,  she  became  frighten- 
ed, Jumped  up  from  where  she  was  sitting, 
and  attempted  to  get  farther  away  from  the 
track,  and  tripped  In  some  manner  over  some 
cross-ties,  which  defendant  had  placed  in  the 
ditch  and  on  the  bank  at  that  point,  and  fell 
and  slipped  or  rolled  down  the  bank,  and  her 
arm  was  run  over  by  the  derailed  car  and  so 
badly  injured  as  to  necessitate  amputation. 

The  negligence  complained  of  is  the  failure 
of  defendant  to  maintain  a  safe  and  suitable 
railroad  track,  and  Its  failure  to  operate  its 
engine  and  cars  in  a  careful  manner,  so  that 
persons  going  near  the  track  to  get  coal 
would  not  be  injured  thereby.    There  is  evi- 


dence tending  to  prove  that,  about  275  feet 
above  the  point  where  coal  was  .deposited  in 
the. ditch,  there  was  a  curve  in  the  track,  and 
that  the  trade,  in  this  curve  was  so  imper- 
fectly maintained  that  cars  frequently  Jump- 
ed the  track  there.  The  engineer  did  not  see 
plaintiff  sitting  on  the  log,  and  swears  he  did 
not  know  the  car  was  off  the  rail,  and  con- 
tinued on  to  the  tipple  with  his  trip.  Plain- 
tiff was  18  years  old,  and  had  been  accus- 
tomed to  getting  coal  at  the  track  at  this 
point  and  at  another  place  farther  down  the 
track  for  about  2  years,  and  was  therefore 
familiar  with  the  suxroundings.  She  knew 
it  was  dangerous  to  gather  coal  while  the 
trip  was  passing,  and  sat  down  in  a  place  of 
safety  to  wait  until  it  passed,  and  if  she  had 
remained  there  she  would  not  have  been 
hurt  Assuming  the  facts  testified  to  by  her 
to  be  true,  can  it  be  said  that  the  failure  to 
maintain  the  track  in  a  safe  and  proper  con- 
dition, at  a  point  276  feet  from  the  coal  pile, 
was  the  proximate  cause  of  her  injury?  We 
hardly  think  so.  If  she  had  been  injured  by 
the  derailed  car  while  in  the  act  of  gather- 
ing coal,  the  case  might  have  been  different, 
because  defendant  had  placed  the  coal  there 
for  the  use  of  her  family,  and  she  or  some 
other  members  of  the  family  were  expected, 
in  fact  impliedly  invited,  to  go  there  to  get 
it  She  had  a  right  to  be  there,  and  was 
not  a  treq;)as8er.  But  the  railroad  was  main- 
tained for  the  purpose  of  carrying  coal,  not 
for  hauling  passengers  and  a  different  rule 
applies  respecting  the  care  required  In  main- 
tenance of  track  and  equipment  generally. 
Plaintiff  was  in  a  place  of  safety  when  the 
engine  passed  her,  and  even  if  the  engineer 
had  seen  her  he  could  have  had  no  reason  to 
suspect  any  danger,  and  his  duty  to  her  would 
not  have  called  upon  him  to  exercise  any 
greater  degree  of  care  in  operating  his  en- 
gine than  he  actually  did  exercise,  for  he 
could  not  have  reasonably  anticipated  that 
she  would  leave  the  safe  place  where  she  sat 
and  get  into  a  place  of  danger  after  the  en- 
gine passed  her.  Therefore  his  failure  to  see 
her  was  not  negligence  of  which  she  can 
complain.  The  train  was  moving  at  a  rea- 
sonable rate  of  speed,  not  over  6  or  8  miles 
an  hour,  and  the  whole  length  of  the  trip  of 
cars  was  about  250  feet  Defendant  had 
placed  some  ties,  to  be  used  In  maintaining 
its  track,  on  the  bank  and  across  the  ditch, 
over  which  plaintiff  says  she  fell  and  rolled 
or  slid  down  against  the  ends  of  the  ties  sup- 
porting the  track,  but  these  loose  ties  were 
not  in  or  across  the  path  leading  down  to 
the  coal  pile,  but  were  to  one  side  of  the 
path.  There  is  no  evidence  that  defendant 
had  obstructed  plaintiff's  pathway  over 
which  she  had  to  travel  to  and  from  the  coal 
pile.  In  view  of  these  facts  and  circum- 
stances, it  cannot  be  said  that  defendant's 
failure  to  maintain  a  proper  track  at  the 
curve,  some  275  feet  above  the  coal  pile,  or 
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the  failure  of  its  engineer  to  see  plaintiff 
Bitting  on  a  log  on  the  bank  above,  and  some 
12  or  14  feet  from  the  track,  was  the  proxi- 
mate cause  of  her  injury.  Tbe  alleged  cause 
la  too  remote  to  come  within  the  definition 
of  "proximate  cause." 

[1,2]  Actionable  nei^lgenoe  is  such  negll- 
genos  as  is  the  proximate  cause  of  the  Inju- 
ry ;  that  is,  the  Injury  must  be  the  natural 
and  continuous  sequence  of  the  negligent  act 
1  Shearman  ft  Redfield,  f  2a  Furthermore, 
it  must  be  such  as  mU^t  reasonably  be  ex- 
pected to  result  from  the  negligent  act.  10 
Encyc.  Dig.  Va.  &  W.  Va.  274,  275.  It  is  not 
reasonable  that  defendant  could  have  antici- 
pated an  injury  happening  in  the  manner 
plaintiff  says  it  did  happen,  as  a  consequence 
of  its  failure  to  keep  Its  track  La  repair  at  a 
point  so  distant  from  where  she  might  have 
been  expected.  A  defendant  is  not  liable  for 
all  the  actual  consequences  of  his  wrongful 
act,  but  only  for  such  as  result  as  a  continu- 
ous sequence  from  the  iMirticular  act  of  nei^- 
ligence.  There  must  be  no  intervening  act  at- 
tributable to  an  independent  agency.  The  in- 
jury must  be  sudi  as  flows  naturally  iroBk  the 
wrongful  act,  and  must  be  such  as  might  be 
reasonably '  anticipated  as  the  probable  re- 
sult of  the  wrongful  act.  1  Shearman  ft 
Bedfield  on  Negligence,  {  28.  According  to 
plaintiff's  own  testimony  the  proximate 
cause  of  her  Injury  was  her  effort  to  go  from 
the  place  of  safety  she  occupied  and  to  get 
farther  up  the  hill  from  the  track.  Could 
any  reasonable  mind  have  anticipated  such 
a  consequence  flowing  from  defendant's  fail- 
ure to  maintain  a  proper  track?  We  think 
not  Her  intervening  act  was  not  a  reason- 
able consequence  to  be  anticipated,  and  but 
for  that  act  she  would  not  have  been  hurt 
8o  that,  even  admitting  defendant's  failure 
to  maintain  a  proper  track  at  the  curve,  and 
that  it  was  a  wrongful  act,  it  cannot  be  said 
that  It  was  the  proximate  cause  of  plain- 
tiff's Injury.  In  view  of  her  own  testimony, 
her  Injury  is  only  an  unfortunate  accident, 
for  which  there  is  no  liability  in  law.  When 
the  facts  are  admitted,  or  proven  and  not  de- 
nied, the  question  of  negligence  is  one  of  law 
for  the  court  We  have  assumed  the  facts 
to  be  as  plaintiff  testified  they  were. 

Plaintiff  cites  and  relies  on  the  case  of 
Smith,  Adm'r,  v.  Sunday  Oreek  Co.,  74  W. 
Ya.  606,  82  S.  H  60a  There  plaintlfl's  in- 
testate, a  child  of  4  years  of  age,  was  struck 
by  one  of  defendant's  cars  and  killed.  The 
facts  were  as  follows:  The  child's  fatner, 
one  of  defendant's  employes,  occupied  one  of 
its  houses  located  near  its  tra<^  The  only 
practicable  way  of  passing  from  the  dwelling 
to  an  appurtenant  and  necessary  outhouse 
was  along  the  edge  of  the  railroad  track, 
and  plaintiff's  intestate,  a  4  year  old  daugh- 
ter of  defendant's  employ^,  was.  pftf^fting 
along  this  path  near  tlie  track  when  she  was 
Struck  and  killed  by  a  car  which  defendant's 
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employ^  had  left  standing  on  a.  spur  track 
on  a  grade,  unblocked  and  with  the  brake 
unset  and  which  remained  so  standing  for 
about  two  hours,  but  which  at  the  time  of 
the  accident  rolled  down  the  grade  and 
struck  the  child.  The  act  of  negligence  for 
which  the  defendant  was  held  liable  was  in 
not  blocking  the  car  or  setting  the  brakes  so 
that  it  could  not  have  started  rolling  by 
gravity.  In  view  of  the  circumstances  and 
conditions  it  was  reasonable  that  the  com- 
pany should  have  known  that  sudi  an  injury 
would  likely  result  from  such  act  of  negli? 
gence,  because  it  knew  members  of  the  child's 
family  used  the  path  at  such  dose  proximity 
to  its  track.  Such  a  consequence  was  reason- 
ably to  be  expected,  and  the  child  was  not  a 
mere  licensee,  and  the  company  owed  it  a 
greater  duty  than  it  would  owe  to  a  mere  li- 
censee, because  its  father  used  the  pathway  as 
a  necessary  convenience  in  connection  with 
the  occupancy  of  the  house,  which  he  occupied 
as  defendant's  employ^.  There  the  facts  pre* 
seated  quite  a  different  case  from  the  case  in 
hand.  The  injury  In  that  case  resulted  as  a 
direct  and  natural  consequence  of  defend- 
ant's negligent  act  In  leaving  its  car  unblock- 
ed on  its  spur  track  on  a  grade. 

[9]  Defendant  cross  assigns  error  because 
of  the  court's  refusal  to  give  its  instructions 
Nos.  5  to  10,  inclusive.  All  of  them  correct- 
ly state  the  law,  in  our  view  of  the  case^ 
and  should  have  been  given.  It  is  unnecessa- 
ry to  incumbisr  this  opinion  with  a  quotation 
of  all  of  them,  as  they  are  similar,  and  one 
or  two  of  them  will  serve  to  illustrate  de- 
fendant's theory  of  the  cas^  No.  5  is  as  fol- 
lows: 

**Tlie  court  further  instmcts  the  jury  that 
if  tbey  believe  from  the  evidenoo  that  on'  the 
day  the  plaintiff  sustained  her  injury  the  de- 
fendant ran  its  train  of  cars  from  its  mine  on 
the  way  to  its  railway  tipple,  and  that  the  en- 
gineer at  the  plkce  where  the  injury  occurred 
was  keeping  a  lookout  on  the  track,  and  that 
at  the  place  where  the  tnjnry  occurred  there 
was  no  one  on  the  tra^  and  no  one  apparently 
in  any  danger,  there  was  no  duty  resting  upon 
the  defendant  to  stop  its  train  of  can^  although 
the  engineer  and  brakeman  may  have  seen,  or 
might  have  seen,  the  plaintiff  sitting  on  the  log 
above  the  raflroad  a  distance  of  about  14  feet 
from  the  said  trad^." 

As  we  have  said,  admitting  that  defend- 
ant's engineer  did  not  see  plaintiff  before  his 
engine  passed  the  pll«  oi  coal  where  she  was 
injured,  his  failure  to  see  her  could  by  no 
possibility  be  regarded  as  a  negligent  act 
causing  the  Injury,,  because  at  the  time  his 
engine  passed  plaintiff  she  was  in  a  place  of 
safety,  seated  on  a  log,  according  to  her  own 
testVsiony,  and,  even  if  the  engineer,  had  seen 
her  in  th^t  position,  he  would  have  had  a 
right  to  suppose  that  she  would  remain,  in 
that  position  until  the  trip  passed.  The  oth- 
er instructions  wpuld  have  told  th0'jury,  in 
effect  that  the  failure  to  keep  the  tradrin 
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repair  at  the  carve,  270-odd  feet  away,  was 
not  the  negligent  act  that  caused  plaintUTs 
injury.  We  have  heretofore  stated  that  such 
act  is  too  remote  to  be  the  proximate  cause 
of  plaintlfTs  injury,  and  when*  the  term 
"negligence"  is  used  in  the  instruction  it  of 
course  means  legal  negligence,  which  Is  the 
proximate  cause  of  the  Injury.  Defendant 
requested  the  court  to  submit  to  the  Jury 
four  interrogatories,  three  of  which  were 
submitted  and  answered  by  the  Jury  in  the 
afflrmative,  but  the  fourth  the  court  refused 
to  submit  to  them.    It  is  as  follows: 

"Was  the  defendant  guilty  of  negligence  be- 
cause it  did  not, stop  its  train  after  it  discov- 
ered, or  might  have  discovered,  the  plaintiff 
sitting  on  the  log  on  the  hillside?" 

All  these  interrogatories  submitted  to  the 
Jury  questions  of  law,  but  of  course  defend- 
ant cannot,  and  does  not  complain  of  those 
which  were  submitted.  There  was  no  error 
in  refusing  the  fourth  Interrogatory  for  that 
reason.  The  fftct  that  defendant  was  seated 
on  a  log  on  the  bank  when  the  engineer  pass- 
ed and  the  defendant's  engineer  did  not  see 
her  are  not  disputed.  Then  whether  or  not 
he  was  negligent  In  not  seeing  her  and  In  not 
stopping  his  train  at  that  point  are  pure 
questions  of.  law.  "Where  the  evidence  is 
not  contradictory,  proximate  cause  is  a  ques- 
tion of  law  to  be  determined  by  the  court,  and 
not  a  question  of  fact  to  be  submitted  to  a 
Jury,"  Schwartz  v.  Shull,  46  W.  Va.  405,  31 
S.  E.  914.  If  the  engineer  had  seen  plain- 
tiff seated  on  the  bank  in  a  position  of  safe- 
ty, he  would  have  been  under  no  duty  to  her 
to  stop  his  train,  because  it  would  be  unrea- 
sonable to  suppose  that  she  would  voluntari- 
ly leave  a  place  of  safety  and  get  into  a 
place  of  danger,  after  the  engine  had  passed 
her.  She  says  herself  that  she  sat  down 
there  to  wait  until  the  trip  passed  before  go- 
ing to  get  her  coal,  and  if  she  had  not  be- 
come frightened,  as  she  swears,  and  attempt- 
ed to  leave  that  place,  she  would  not  have 
been  hurt 

The  court  committed  no  error  in  setting 
aside  the  verdict,  and  we  affirm  the  judg- 
ment and  remand  the  cause. 


truck  driven  by  a  servant  of  its  owner,  while 
returning  from  his  luncheon  agreeably  to  his 
usual  cnstom  and  practice  assented  to  by  the 
master,  was  a  result  or  an  incident  of  an  act 
done  by  the  servant  within  the  scope  of  his 
employment,  for  which  the  master  is  liable. 

2.  Manlclpal  eorporalloas  ^s»705 (3)  —  Driver 
of  vehlole  pastiag  one  on  whioh  ohildrea  am 
riding  most  take  reasonable  preoautlons. 

The  driver  of  one  vehicle  following  anotherp 
on  the  rear  of  which  there  are  children  whose 
attitudes  indicate  purpose  or  liability  suddenly 
to  step  off  of  it,  desiring  to  pass  sudi  other, 
is  bound  to  adopt  and  use  reasonable  precau- 
tions for  the  safety  of  the  children,  such  as 
vigilance,  warning,  and  reduction  of  speed,  if 
necessary. 

3.  MunlclpaJ  oorporatlons  ^=»705 (3) —  Driver 
following  vehlole  on  which  ohlidren  are  riding 
need  not  be  able  to  stop  Instantly. 

But  he  is  not  required  to  have  his  car  un- 
der such  control,  in  such  cases,  that  he  may 
stop  it  instantly,  upon  a  sudden  and  unexpected 
intrusion  of  a  diUd  so  situated,  upon  the  path 
or  course  of  the  car  and  immcdiatdy  in  front 
of  it 

4.  Mnnlelpal  eorporatiens  ^s»705 (3)— Sudden 
Intrusion  of  oblid  In  path  of  vehlole  does  net 
neoessariiy  preoiude  liability. 

Sudden  intrusion  of  a  child  so  situated, 
upon  the  path  or  course  of  a  passiog  vehicle, 
does  not  necessarily  preclude  liability  of  the 
driver  of  such  vehide  for  injuries  resulting, 
since  both  parties  have  the  right  to  use  the 
highway  and  are  under  duty  to  exercise  care  and 
caution. 

9.  Negllgenoe  €s>85(3)— Child  eight  years  old 
may  be  guilty  of  contributory  negllgenoe  in 
use  of  highway. 

A  child  eight  years  old  *may  be  guilty  of 
negligence  in  the  use  of  a  highway,  constitnt- 
ing  the  proximate  cause  of  his  own  injury,  or 
of  contributoiy  negligence  in  a  transaction  in 
which  he  suffers  injury,  barring  right  of  re- 
coveiy  of  damages  therefor;  and  if,  in  a 
trial  of  an  action  for  such  damages,  there  is 
evidence  tending  to  prove  such  negligence  or 
contributory  negligence,  a  prayer  for  an  inter- 
rogatory requiring  the  Jury  to  find  whether  it 
existed  or  not  should  be  granted. 


(80  W.  Va.  237) 

QOFF  V.  CLARKSBURa  DAIRY  CO. 
(No.  3938.) 

(Supreme  CSourt  of  Appeals  of  West  Virginia. 

April  20,  1920.) 

(8yUahu9  ly  the  OourtJ 

i.  Master  and  servant  ^=»330 (3)— Driver  r»- 
tuming  from  luncheon  may  be  aoting  within 
soepe  of  employment 

A  jury  may  properly  find  that  an  injury 
negligently  infiicted  upon  a  person  by  a  motor- 


6.  Negllgenoe  ^=» 1 22 (6)— Child  eight  years  old 
Is  presumed  incapable  of  appreciating  danger. 

In  the  trial  of  such  a  case,  it  is  not  error 
to  instruct  the  jury  that  there  is  a  presumption 
of  incapacity  on  the  part  of  an  infant  eight 
years  old  to  appreciate  danger,  whidi  the  de- 
ftoidant  must  r^ut  by  evidence  or  circumstances 
disclosed  bj  the  triaL 

(Additional  SvUahuM  hy  Bditoridl  8iaf.) 

7.  Highways  «s» 1 77— "Absolute  oontrol  at  all 
times"  as  applied  to  motor  vebloies  defined. 

"Absolute  c<mtrol  at  all  times,"  as  used  in 
Barnes*  Code  1918,  c  43,  |  119  (Code  Supp. 
1918,  c  43,  §  118  t«ec.  194(X-118]),  reguUtinif 
speed  and  control  of  motor  vehicles  on  public 
roads,  means  such  contn^  as  makes  the  op- 
eration of  the  car  saf^  in  view  of,  and  as 
determined  by,  the  apparent  situati<m  and  sur- 
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roundinss,  and  does  not  require  that  it  shall  be 
susceptible  of  instant  stoppage. 

Error  to  Circuit  Court,  Harrison  County. 

Action  by  Nathan  Groff,  Infant,  etc.,  against 
the  Clarksburg  Dairy  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Beversed,  verdict  set  aside,  and  case  remand- 
ed for  a  new  trial. 

'   J.  E.  Law  and  A.  F.  McCue,  both  of  Qlarks- 
burg,  for  plaintiff  in  error. 

J.  Philip  Clifford,  of  Clarksburg,  for  de- 
fendant in  error. 

POFFENBARGEB,  J.  The  $600  Judgment 
complained  of  on  this  writ  of  error  was  re- 
covered as  damages  for  an  alleged  negligent 
injury  of  a  boy  about  eight  or  nine  years 
old,  on  a  business  street  of  the  city  of  Clarks- 
burg, by  a  motortruck  belonging  to  the  de- 
fendant and  driven  by  one  of  its  employ^, 
while  returning  from  his  luncheon  to  the 
defendant's  place  of  business,  agreeably  to 
his  usual  custom  and  with  the  knowledge 
and  consent  of  his  employer. 

[1]  One  ground  of  defense  was  lack  of  re- 
lation of  master  and  servant  between  the 
owner  and  the  driver  on  the  occasion  of  the 
injury.  Defendant's  general  manager  ad- 
mitted a  grant  of  permission  to  the  servant  to 
use  the  car  as  he  was  using  it  at  that  time, 
but  he  says  it.  was  granted  only  by  way  of 
accommodation  to  the  servant.  In  this  con- 
nection, however,  he  said  he  tried  to  accommo- 
date his  employes,  for  he  had  occasion  to  ask 
favors  of  them;  labor  being  scarce  and  hard 
to  get.  As  the  injury  occurred  on  the  re- 
turn trip,  some  authorities  would  hold  the 
relation  to  have  been  restored.  If  interrupted 
by  the  trip  to  luncheon.  Vanneman  v.  Walk- 
er Laundry  Co.,  166  Mo.  App.  685,  150  S.  W. 
1128;  Graham  v.  Henderson,  254  Pa.  137, 
98  Atl.  870;  McEleman  v.  Lehmaier,  85 
Conn.  Ill,  81  Atl.  969;  Rudd  v.  Fox,  112 
Minn.  477,  128  N.  W.  675.  Whether  the 
proposition  is  legally  sound,  we  do  not  stop 
to  inquire.  By  the  great  weight  of  authority, 
the  relation  of  master  and  servant  was  not 
BO  clearly  excluded,  by  the  circumstances 
disclosed  here,  that  a  Jury  could  not  find  and 
affirm  its  existence.  Reynolds  v.  Denholm, 
213  Mass.  576,  100  N.  E.  1006;  Bourne  v. 
Whitman,  209  Mass.  155,  95  N.  E.  404,  35 
L.  R.  A.  (N.  S.)  701.  The  defendant's  con- 
sent to  the  use  made  of  the  truck  is  a  large 
element  in  the  case.  When  that  appears,  the 
jury,  if  not  the  court,  may  say  the  relation 
existed.  Steffen  v.  McNaugfaton,  142  Wis.  49, 
124  N.  W.  1016,  26  L.  B.  A.  (N.  S.)  882,  19 
Ann.  Cas.  1227.  It  is  a  circumstance  tend- 
ing to  prove  the  use  permitted  was  within 
the  informal  contract  of  employment. 

[2]  Another  ground  of  defense  is  that  the 
injury  was  an  unavoidable  accident,  if  not 
the  result  of  the  plaintiff's  own  negligence 
and  carelessness.    This  contention  is  based 


upon  the  theory  that  the  plaintiff  was  riding 
on  the  rear  of  a  bakery  or  bread  wagon 
which  the  defendant's  truck  had  occasion 
to  pass,  and.  Just  as  it  started  to  pass,  the 
boy  got  down  in  front  of  it,  at  such  time  and 
in  ^uch  manner  that  there  was  no  oppor- 
tunity to  avoid  contact  with  him.  But  this 
hypothesis  is  contradicted.  The  testimony 
of  the  boy,  who  answered  the  questions  pro- 
pounded to  him  distinctly  and  intelligently, 
denies  that  he  saw  any  wagon  at  the  time  and 
place  of  the  injury  and  describes  his  Journey 
along  the  sidewalks  and  across  the  street  un- 
til he  was  struck.  Besides,  he  asserts  posi- 
tively that  he  had  not  been  on  any  wagon. 
No  other  witness  for  the  plaintiff  knew 
whether  be  had  been  or  not.  One  witness  for 
the  defendant  says  he  saw  the  boy  on  the 
wagon  and  saw  him  step  off  in  front  of  the 
truck.  The  driver  did  not  see  him  until  he 
suddenly  discovered  him  in  front  of  the  truck, 
and  so  near  that  he  could  not  stop  it  in  time 
to  prevent  injury;  but  he  says  he  had  come 
from  the  direction  of  the  wagon  and  was 
crossing  to  the  north  side  of  the  street,  that 
there  were  boys  on  the  wagon,  and  that  he 
saw  no  boys  on  the  south  side  of  the  street, 
other  than  those  on  the  wagon.  A  pool  or 
large  spot  of  blood  near  the  north  curb  is 
relied  upon  as  matter  of  contradiction  of  the 
defendant's  theory  and  corroboration  of  the 
plaintiff's.  The  boy  was  struck  on  the  fore- 
head by  the  right  front  fender,  and  half  or 
more  of  his  scalp  cut  and  torn  loose;  but 
he  fell  between  the  wheels,  and  the  car  passed 
over  him  without  further  injury.  The  blood 
spot  probably  locates  the  position  of  his  head 
while  he  was  down.  One  witness  says  the 
truck  was  north  of  the  center  of  the  40-foot 
street,  when  it  struck  the  boy.  There  was 
conflict  in  the  evidence  also  as  to  whether 
the  driver  gave  any  warning  of  his  approach. 
If  the  defendant's  theory  that  the  boy  had 
been  on  the  wagon  could  be  accepted  as 
having  been  condnsively  established,  it  would 
not  necessarily  negative  liability;  for  if, 
while  driving  along  behind  a  wagon,  which 
he  intended  to  pass,  the  driver  saw  children 
riding  on  the  rear  of  it  and  liable  to  step 
off  at  any  point,  it  was  his  dear  duty  to 
keep  his  car  under  sudi  control  and  give  such 
warning  as  would  constitute  reasonable  care 
and  precaution  for  their  safety.  He  was 
bound  to  consider  their  tenderness  of  age  and 
the  indiscretion  and  improvidence  peculiar 
to  such  age,  as  factors  in  the  situation,  calling 
upon  him  for  greater  caution  than  would  be 
necessary  on  the  discovery  of  adults  in  the 
same  situation.  He  admits  he  did  uot  see 
the  boy  step  off  of  the  wagon,  if  he  was  on  it 
Hot  does  he  say  he  won  the  attention  of 
those  who  were  on  it,  or  that  lie  had  any 
assurance  that  they  w^e  aware  of  his  ap- 
proach. On  this  point,  he  says  no  more  than 
that  he  sounded  his  horn  two  or  three  times 
at  some  point,  before  he  started  to  pass.    Of 
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course,  ne  had  to  slve  some  attention  to  other 
parts  of  the  street;  but  It  cannot  be  held 
as  matter  of  law  that  he  conld  not  do  that 
and,  at  the  same  time,  take  reasonable  pre- 
caution for  the  safety  of  the  children  on  the 
wagon.  That,  as  well  as  what  precautions 
were  reasonably  necessary  under  the  circum- 
stances,  was  a  question  for  the  jury.  If,  in 
the  belief  of  the  jury,  based  upon  all  the 
circumstances  disclosed  and  their  findings 
upon  conflicting  evidence,  the  driver  did  not 
exercise  requisite  care  and  prudence,  the  in- 
jury was  manifestly  not  the  result  of  a  mere 
accident  Of  course,  a  boy  of  the  age  of  the 
plaintiff  could  deliberately  inflict  hi  jury  upon 
himself  and  contribute  to  the  negligence  of 
another  resulting  in  Injury,  and  might  be 
guilty  of  contributory  negligence,  as  matter 
of  law  (Schoonover  v.  B.  &  O.  Railroad  Ck>., 
69  W.  Va.  660,  73  S.  B.  266»  L.  R.  A.  1917P,  1, 
Ann.  Cas.  1913B,  964) ;  but  whether  he  was 
guilty  of  such  negligence  is  nearly  always 
a  question  f6r  the  jury.  Obviously  it  was  in 
this  case.  In  our  opinion,  the  evidence  is 
sutflclent  to  sustain  the  verdict 

From  what  has  been  said,  it  is  clear  that 
the  court  did  not  err  in  submitting  to  the 
jury,  in  plalntilTs  instruction  Ko.  1,  an  in- 
quiry as  to  whether  the  driver  could  have 
seen  the  boy  in  time  to  avoid  injury  to  him. 
The  fact  that  he  could  not  avoid  the  injury 
after  he  saw  the  boy  Is  not  conclusive.  Lack 
of  evidence  is  likewise  the  basis  of  the  ctiti- 
.  dsms  of  plaintiff's  instructions  Nos.  4 
and  6;  the  former  submitting  an  inquiry 
as  to  whether  the  driver  maintained  a  prop- 
'er  lookout  f6r  persons  in  danger  from  his 
car,  and  the  other  an  inquiry  as  to  whether 
the  driver  could  have  seen  the  boy,  if  he  had 
been  vigilant  There  was  ample  evidence  to 
justify  both.  Plaintiff's  instruction  No.  6  de- 
clares the  presumption  of  incapacity  of  an  in- 
fant eight  years  old  to  comprehend  danger. 
It  is  needless  to  dte  authority  for  the  exis- 
tence of  the  presumption.  Plaiintiff's  in- 
struction No.  7  was  objected  to  on  the  ground 
that  it  authorises  an  award  of  damages  on 
the  theory  of  permanent  injury.  There  is 
evidence  of  slight  impairment  of  sight  and 
hearing  and  also  of  nervousness,  which  fully 
justifled  this  instruction. 

[S,  7]  But  the  court  committed  manifest 
and  prejudicial  error  in  the  giving  of  plain- 
tiff's instruction  No.  2,  in  whldi  the  jury 
were  told  the  defendant's  driver  was  bound 
to  run  the  car  at  a  rate  of  speed  that  "would 
permit  of  absolute  control  of  sudi  vehicle  at 
the  time  in  questi<m  in  this  case.**  If  the 
defendant's  theory  as  to  the  position  and  con- 
duct of  the  boy  is  correct  there  was  no  duty 
on  the  part  of  the  driver  to  have  his  car 
under  absolute  control  on  the  occasion  of 
the  injury,  for,  in  that  case,  the  boy  stepped 
immediately  in  front  of  the  car  whidb  was 
ginning  at  a  lawful  rate  of  speed.  No 
driver  oould  be  expected  to  anticipate^  and 


be  prepared  for,  such  an  ^nergency,  by  hav- 
ing his  car  under  such  control  as  to  enable 
him  to  avoid  injury  to  the  intruder.    The 
statute  invoked  in  support  of  the  instruction, 
section  118  of  chapter  66,  acts  of  1917,  section 
119,  chapter  43,  Barnes'  Code  of  1918  (Code 
Supp.  1918,  c.  48,  f  118  [section  1940—118]), 
does  not  say  that  nor  does  it  mean  it    Ite 
very  terms  contradict  the  theory  of  the  in- 
struction as  applied  here,  saying  a  car  shall 
not  be  run  at  a  greater  rate  of  speed  than 
will  permit  absolute  control  of  sudi  vehicle 
at  all  times,  nor  In  certain  places  at  a  greater 
rate  of  speed  than  will  permit  the  vehicle  to 
be  brought  to  ''a  full  stop  in  one-half  the 
distence  that  the  road  is  in  full  view,  the 
objective  point  being  construed  as  the  dis- 
tence viewed."    Not  a  word  in  the  stetute 
snggesto  duty  to  make  a  full  stop  within  half 
the  distance  between  the  car  and  a  sudden 
4nd  unexpected  intruder  upon  the  road  or 
upon  the  part  of  the  road  on  which  a  car 
is  running.  "Absolute  control  at  all  times" 
means  such  control  as  makes  the  operation 
of  the  car  safe,  in  view  of,  and  as  determined 
by,  ite  apparent  situtetion  and  surroundings. 
A  car  is  in  absolute  control,  while  running  at  a 
reasonably  high  rate  of  speed  on  a  smooth, 
straight  unobstructed  road.     To  be  under 
absolute  control,  it  need  not  be  susceptible 
of  instant  stoppage.    It  is  the  full  stop  pro- 
vision, not  the  "absolute  control"  phrase,  that 
is  relied  upon  in  the  argument  and  it  clearly 
has  no  application.     This  instruction   was 
erroneous  and  preludical,  because  it  called 
for  or  justifled  a  verdict  for  the  plaintiff, 
ev&i  though  the  injury  may  have  been  the 
result  of  inevlteble  accident,    for  It  told  the 
jury  the  defendant  was  negligent  in  ite  fail- 
ure to  run  ite  car  so  it  could  be  instently 
stopped  on  the  sudden  intrusion  of  the  boy 
upon  ite  course,  and  therefore  liable. 

[4-1]  The  court  properly  overruled  objec* 
tions  to  questions  seeking  informaticm  as  to 
the  consequences  of  the  injury  and  another 
to  the  admission  of  the  answer  to  one  of 
them.  The  evidence  tending  to  show  slight 
permanent  injury  was  admissible,  even 
though  it  may  not  have  been  suflldently  pro- 
bative to  sustain  a  large  allowance  in  the 
verdict  for  such  injury. 

The  court's  modiflcation  of  defendant's 
interrogatory  No.  1,  so  as  to  maKe  it  include 
a  flnding  as  to  whether  the  servant  was 
using  the  truds  "in  furtherance  of  the  busi- 
ness  of  his  employer/'  was  proper.  If  it 
was  so  used  with  the  defendant's  consent  it 
was  necessarily  used  within  the  scope  of  the 
servant's  employment 

But  there  was  error  in  the  refusal  to  pro- 
pound defendant's  interrogatory  No.  2,  re- 
quiring the  jury  to  flnd  whether  the  plain- 
tiff was  negligent  in  attempting  to  cross  the 
street,  under  the  circumstances,  and,  if  so, 
whether  his  negligence  was  the  proximate 
cause  of  his  injury.  That  he  could  have  been 
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gnilty  of  negligence,  Uiere  can  be  no  doubt 
Almost  any  boy  of  his  age  knows  the  danger 
of  stepping  in  front  of  a  moving  automobile. 

"Nimieroufl  decisions  declare  that,  in  cases  of 
injury  occorring  upon  highways  and  railroads, 
failure  of  a  dbdld  to  exercise  such  care,  cau- 
tion, snd  foresight  as  is  ordinarily  possessed 
and  exercised  by  children  of  hia  age  wiU  bar  re- 
covery." Sdioonover  v.  B.  &  O.  Railroad  Co., 
cited. 

For  the  errors  noted,  the  judgment  will 
be  reversed,  the  verdict  set  aslde^  and  the 
case  ronanded  for  a  new  trial. 


m  W.  Va.  814) 
HUBBARD  V.  8CH0FIELD.    (No.  3882.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1920.) 

(SyUdbui  hp  tke-OaurU) 

New  trial  ^s»35— Exduslon  from  Jury  of  rele- 
vaat  and  material  evideNos  may  be  groond  for 
new  trial. 

Bxdusion  of  relevant  and  material  evidence 
on  a  trial  by  jury  is  error,  and,  if  it  relates  to 
a  vitsl  issue,  and  the  state  of  the  evidence  is 
such  that  the  court  cannot  say,  as  matter  of 
law,  a  verdict  in  fSvor  of  the  exceptor  and 
losing  party  could  not  stand,  it  is  cause  for  a 
new  triaL 

Error  to.  Circuit  Court,  McDowell  County. 

Action  by  William  S.  Hubbard  against 
liSne  Schofield.  Judgment  for  plaintiff,  and 
def^idant  brings  error.  Reversed,  verdict 
set  aside,  and  case  remanded  for  a  new  trial. 

B.  Bandolph  Blas»  of  Williamson,  for  plain- 
tiff  in  error. 

Anderson,  Btrother,  Hughes  ft  Curd,  of 
Wdch«  for  defendant  in  error. 

POFFENBAROER,  J.  In  this  action  by  a 
flobagent  to  recover  commissions  from  the 
princ^^al  agent,  the  leading  issues  were  wheth- 
er the  plaintiff  had  forfeited  all  right  to  com- 
missions by  infidelity  and  disloyalty  to  Bis 
principal  and  fraudulent  conduct  working 
prejudice  to  the  latter  and  advantage  to 
himself,  and,  tf  not,  whether  the  defendant 
was  entitled  to  a  large  set-off  or  recoupment 
daim  for  commission  paid  on  the  ground 
^lat  the  idaintiff  had  not  earned  it;  the 
payment  having  been  made  in  ignorance  of 
the  fkcts  and  circumstances  under  which  the 
sale  was  made. 

In .  his  bill  of  particulars,  the  plaintiff 
claimed  items  amounting  in  the  aggregate  to 
|2,000«06v  but  his  proof  seems  to  establish 
ri^t  in  him  to  only  a  little  over  $900,  pro- 
vided his  conduct  does  not  preclude  recovery 
of  anything.  The  defendant's  notice  of  set- 
off or  recouimient  Q>ecifiee  two  items  amount- 


ing  to  $1,656.41,  one  of  whldi  is  $1318.41  for 
unearned  eominission  on  a  certain  sale,  paid 
under  mistake.  The  jury  found  for  the  plain- 
tiff and  assessed  his  damages  at  $958.42,  ot 
which  $87.69  was  remitted,  and  judgment  was 
rendered  for  $920.73. 

Both  parties  had  been  selling  mining  sup- 
plies for  the  Miller  Supply  Comxmny,  in  a 
limited  territory,  under  a  contract  allowing 
the  defendant  commissions,  which  he  liad 
been  dividing  with  the  plaintiff,  agreeably  to 
a  contract  between  them  which  required  the 
latter  to  devote  his  entire  time  to  the  busi- 
ness of  the  Miller  Supply  Company.  The  de- 
fense is  predicated  largely  upon  the  theory 
that  the  plaintiff  collud.d  with  an  agent  of 
another  concern  selling  supplies  in  competi- 
tion with  the  Miller  Supply  Company,  and 
actually  made  sales  for  the  competitor,  or 
assisted  in  doing  so,  and  took  a  share  of  the 
commissions  allowed  its  agent  The  evidence 
tends  to  show  an  attempt  on  his  part  to  di- 
vert the  sale  on  which  the  $1,318.41  commis- 
sion was  paid  him  to  said  competitor,  and 
that  the  sale  was  made  by  the  Miller  Supply 
Company  without  his  assistance  and  despite 
his  effort  to  prevent  it  In  another  instance! 
he  actually  made  a  sale  of  supplies  of  the 
competing  company  to  a  concern  whose  rep- 
resentative says  he  bought  Ihem  under  the 
impression  that  they  were  to  come  from  the 
Millar  Supply  Company.  These  transactions 
are  partially  admitted  by  the  plaintiff,  but 
his  admissions  are  accompanied  by  explana- 
tory testimony.  One  ground  of  excuse  is  that 
the  sales  were  made  to  parties  doing  business 
outside  of  the  territory  prescribed  by  the 
agency  contract 

But  the  trial  court  did  not  admit  all  of 
the  testimony  offered  to  establish  the  de- 
fendant's theory.  He  was  not  permitted  to 
have  the  agent  of  the  competing  company 
with  whom  the  plaintiff  is  charged  with  hav- 
ing colluded  and  conspired  testify  to  certain 
facts  bearing  upon  the  issue.  If  permitted, 
the  witness  would  have  sworn  there  was  an 
agreement  between  him  and  the  plaintiff  for 
a  division  of  profits.  He  was  allowed  to  say 
such  a  division  would  have  been  made  if 
an  attempt  by  him  and  the  plaintiff  to  make 
a  certain  large  sale  had  been  successful,  but 
not  to  say  they  had  a  general  working  agree- 
ment providing  for  division  of  profits.  The 
court  excluded  a  question  seeking  disclosure 
of  the  number  of  instances  of  actual  division 
of  commissions  between  them.  In  resistance 
of  the  argument  built  upon  these  rulings,  it 
is  Insisted  that  the  subject-matter  of  the  evi- 
dence' excluded  was  disclosed  by. other  evi- 
dence in  the  case,  but  if  was  not  It  bore 
directly  upon  the  vital  and  controlling  is- 
sue in  the  case  and  the  evidence  offered 
should  have  been  adndtted,  even  though 
there  were  other  facts  and  circumstances 
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tending  to  prove  the  grotuid  of  defense.  The 
defendant  was  entitled  to  the  benefit  of  all 
the  evidenee  he  could  produce  in  support  of 
his  theory  of  defense.  State  y.  Moyer,  68 
W.  Va.  146,  52  S.  B.  30.  Nor  can  it  be 
said  the  error  was  not  prejudicial,  for  the 
court  cannot  say  the  plaintilTs  case  is  so 
clearly  established  that  a  verdict  against 
him  could  not  stand. 

The  only  other  grounds  of  complaint  in- 
sisted upon  are  alleged  ezcesslveness  of  the 
verdict  and  contradiction  between  it  and  the 
evidence.  Inasmuch  as  the  case  was  not 
fully  developed  in  the  evidence,  and  both 
grounds  are  dependent  upon  the  evidence  and 
it  may  be  materially  changed  upon  a  new 
trial,  we  refrain  from  inquiry  as  to  their 
^  tenableness  in  the  present  state  of  the  case. 

The  Judgment  will  be  reversed,  the  verdict 
set  aside,  and  the  case  remanded  for  a  new 
trial 


(86  W.  Va.  230) 

BUMPU8  et  al.  v.  OHIO   CITIES  OAS  CO. 

at  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  20, 1920.) 

<     (Syttahus  hy  the  Court) 

1.  Adverse  possession  ^=s>63(7),  64~0wiier's 
oral  oontraot  for  sale  or  gift  prevents  adverse 
possession  without  assertion  of  hostility. 

Where  land  is  entered  pursuant  to  an  oral 
contract  for  the  sale  or  gift  thereof  by  the 
owner,  title  thereto  cannot  subsequently  be  ae- 
Quired  by  adverse  possession,  no  matter  how 
long  continued,  without  the  previous  assertion 
of  a  hostile  daim  thereto  and  possession  there- 
under and  notice  thereof  to  th^  owner  from 
whom  possession  was  so  acquired. 

2.  Injunction  «=s>36(3),  l63(2).BIil  to  enjoin 
Interferenoe  by  owner  without  lands  properly 
disrolssed;  prellmlnary  injunction  properly 
dissolved. 

A  bill  for  an  injunction  to  restrain  such 
former  owner  from  interference  with  oil  and 
gas  operation  on  such  land  by  such  occupant  of 
the  laud,  when  it  is  claimed  by  him  that  he  had 
never  agreed  to  sell  or  give  and  convey  such 
land  except  the  surface  of  a  part  thereof  which 
he  is  still  willing  to  convey,  is  properly  dismiss- 
ed, and  the  preliminary  injunction  awarded 
thereon  properly  dissolved,  when  the  contract 
alleged  is  so  indefinite  and  uncertain  that  spe- 
cific performance  thereof  cannot  be  enforced. 

3.  Schools  and  school  districts  ^s»65— Board  of 
education  has  no  title  to  land  under  oral  oon- 
traot which  owner  denies. 

Neither  section  8,  chapter  46,  Code  1918 
(Code  1913,  §  2043),  nor  section  47,  chapter  2 
of  the  Acts  of  1919,  were  intended  to  vest  in 
a  board  of  education  title  to  land  possession 
whereof  was  obtained  as  stated  in  the  preceding 
points  of  the  syllabus,  and  to  which  the  former 
owner  still  daims  right  and  title. 


Appeal  from  Circuit  Court,  Boone  County. 

Suit  for  injunction  by  C.  J.  Bumpua  and 
others  against  the  Ohio  Cities  Gas  Company 
and  others,  with  cross-bill  answer.  From  a 
final  decree  dissolving  an  injunction  previous- 
ly awarded  to  plaintiffs  and  perpetuating  the 
injunction  awarded  defendants  on  their 
cross-bill  answer,  plaintiffs  appeaL    Affirmed. 

Holt,  Duncan  &  Holt,  of  Huntington,  John 
B.  Hager,  of  Madison,  W.  E.  R.  Byrne  and 
M.  W.  Ryan,  both  of  Charleston,  T.  P.  Ryan, 
of  Spencer,  Q.  P.  Stewart,  of  Lewiston,  and 
Leftwlch  >&  Shaffer,  of  Madison,  for  appel- 
lants. 

Murphy  ft  Wade,  of  Madison,  and  Koonts 
&  Hurlbutt,  of  Charleston,  for  appellees. 

MILLESt,  J.  The  controversy  here  in- 
volved is  between  the  Board  of  Education 
of  Sherman  District,  Boone  County,  lessor, 
and  C.  J.  Bumpus,  its  lessee,  on  the  one  hand, 
and  the  Ohio  Citi^  Gas  Company,  a  corpora- 
tion, grantee  of  Jas.  A.  Holley  and  Samuel 
Stephenson,  and  other  defendants,  on  the 
other  hand,  as  to  the  rights  of  the  respective 
parties  to  the  oil  and  gas  under  a  certahi 
school  house  lot  on  Joe's  Creels,  in  Boone 
County,  alleged  by  the  plaintiffs  to  contain 
one  acre  of  ground,  a  part  of  the  larger  tract 
which  was  granted  by  Holly  and  Stephenson 
and  others  to  defendant  the  Ohio  Cities  Gas 
Company. 

The  alleged  rights  of  the  board  of  education 
as  lessors  and  of  Bumpus,  its  lessee,  according 
to  the  bill,  are  predicated  on  two  rather  in- 
consistent theories  of  title:  First,  title  in  fee 
simple,  alleged  to  have  been  acquired  by 
open,  adverse,  notorious  and  exclusive  posses- 
sion thereof  by  a  valuable  school  house  built 
thereon  and  occupied  therewith  for  fifteen 
years  next  prior  to  the  institution  of  this 
suit,  described  by  metes  and  bounds  and 
known  as  **School  House  Lot  No.  8":  Sec- 
ond, under  a  contract  with  the  def^idants 
Holley  and  Stephenson,  alleged  in  the  bill 
substantially  as  follows:  that  about  fifteen 
years  ago  said  board  of  education  told  said 
Holley  and  Stephenson  that  they  desired  to 
purchase  said  lot  on  which  to  build  a  scho<^ 
house  to  be  used  for  school  purposes,  and 
contracted  therefor  with  them,  who  under 
said  contract  agreed  to  convey  the  same  to 
said  board  of  education  by  an  apt  and  proper 
deed  as  soon  as  the  same  should  be  laid  off 
and  designated ;  that  after  it  was  so  located 
and  designated  Holley  and  Stephens(m  de- 
livered to  said  board  possession  of  the  said 
lot,  on  which  it  then  caused  a  valuable  school 
house  to  be  erected,  and  at  which  time  said 
board  of  education  took  possession  of  said 
lot,  and  has  continued  to  have  open,  adverse, 
notorious  and  exclusive  possession  thereof 
ccmtinuously  ever  sin<ie  that  time  until  now, 
and  the  same  is  still  being  used  for  school 
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purposes,  and  has  been  owned  and  daimed 
as  the  property  of  the  said  board  of  educa- 
tion; but  that  HoUey  and  Stephenson  had 
never  executed  and  delivered  to  the  board  of 
education  any  deed  for  the  property,  though 
they  often  promised  so  to  do. 

The  bill  alleges  the  making  and  execution 
by  the  board  of  education  to  Bumpus  of  a 
lease  for  oil  and  gas  purposes,  on  May  6, 1919, 
and  another  lease  to  him,  for  reasons  al- 
leged but  not  material,  on  June  7,  1919,  who 
thereafter  entered  on  said  lot  for  the  pur- 
pose of  drilling  and  exploring  the  same  for 
oil  and  gas  according  to  said  lease ;  interfer- 
ence by  the  defendant  the  Ohio  Cities  Gas 
Company  with  him  by  threats  of  violence, 
etc.,  their  obstruction  of  the  road  leading  to 
said  lot,  and  other  interruptions  by  said  de- 
fendants of  the  rights  of  plaintiffs  under  the 
terms  of  said  lease;  and  the  prayer  of  the 
bill  is  that  defendants  and  each  of  them, 
their  servants  and  employ^,  and  all  persons 
claiming  by  or  under  them,  might  be  re- 
strained, enjoined  and  inhibited  from  interfer- 
ing with  plaintifts  as  alleged  in  the  drilling 
and  exploring  of  said  school  house  lot  accord- 
ing to  the  terms  and  provisions  of  said  lease, 
and  for  general  relief.  There  is  no  special 
prayer  for  specific  execution  of  the  alleged 
contract  with  Hcdley  and  Stephoison.  An 
amended  and  supplemental  bill  was  filed  by 
plaintiffs,  not  relating  to  the  merits  of  the 
case,  but  simply  to  the  description  of  the  lot, 
the  subject  of  the  controversy. 

On  June  17th,  on  presentation  of  the  bill 
with  exhibits  and  afildavits,  the  circuit  court 
awarded  plaintiffs  a  temporary  injunction 
against  defendants  substantially  as  prayed 
for. 

Subsequently,  at  July  rules  1919,  defend- 
ants appeared  and  filed  their  Joint  and  sever- 
al demurrers  to  the  bill,  and  later,  at  Septem- 
ber rules  1919,  they  also  filed  their  Joint  and 
separate  answers  thereto,  in  which  they  deny 
the  acquisition  by  said  board  of  education  of 
right  and  title  to  said  lot  by  adverse  iwsses- 
sion.  They  admit  that  about  the  time  of  the 
alleged  contract  for  said  lot  with  said  Hol- 
iey  and  Stephenson,  one  of  the  members  of 
the  said  board  of  education  approached  said 
Stephenson,  representing  that  the  said  board 
of  education  desired  to  erect  thereon  a  tem- 
porary building  for  temporary  school  pur- 
looses  for  a  period  of  one  or  two  years,  to  ac- 
commodate the  children  of  some  transient 
residents  in  that  vicinity  engaged  in  the 
timber  business,  at  which  time  said  Stephen- 
son signified  his  willingness  to  allow  said 
building  to  be  erected  upon  said  lot,  for  such 
temporary  purposes,  and  at  which  time  said 
Stephenson  further  promised  that  he  would 
give  said  board  of  education  a  deed  for  the 
surface  of  a  half  acre  when  located  by  proper 
metes  and  bounds,  and  that  subsequently 
when  presented  with  a  deed  by  one  Bruce 
White,  secretary  of  said  board  of  education, 


pr^;mred  by  him,  namely  oa  December  16, 
1908,  he  wrote  said  White  as  follows: 

"I  have  your  favor  of  the  10th  inst.  at  hand 
and  noted.  In  reply  will  say  that  I  will  make 
deed  to  the  Board  of  Education  for  a  school 
house,  which  I  promised  them.  I  did  not  agree 
to  give  them  an  acre  of  ground  surface,  as  one- 
half  acre  is  as  much  as  I  will  give  them,  and 
that  will  be  sufficient.  I  will  not  make  the  deed 
until  I  have  It  located  by  proper  metes  and 
bounds." 

The  deed  so  submitted  is  not  in  the  record, 
and  the  only  written  evidence  of  the  agree- 
ment is  the  letter  Just  referred  to.  There- 
after nothing  appears  to  have  been  done  to 
complete  or  perfect  the  title  to  said  lot,  unless 
adverse  possession  has  done  so. 

Admitting  some  and  denying  other  allega- 
tions of  the  bill,  not  now  material  to  notice, 
ihe  answer  sets  forth  other  matters  as  a 
basis  for  aflbmatlve  relief  against  plaintiffs. 
And  thereon  on  September  13,  1919,  the  cir- 
cuit court  awarded  defendants  an  injunction 
against  plaintiffs,  restraining  and  inhibiting 
-them  from  further  drilling  upon  the  land  in 
controversy. 

By  the  final  decree  appealed  from,  the 
court  dissolved  the  injunction  theretofore 
awarded  plaintiffs  on  their  bill,  and  perpetu- 
ated the  injunction  awarded  defendants  on 
their  cross-bill  answer.  This  is  the  decree 
now  complained  of  by  appellants. 

[1,2]  If,  as  the  bill  alleges,  the  board  of 
educatlim  entered  ttpon  the  lot  in  controversy 
pursuant  to  a  contract  with  HoUey  and 
Stephenson  and  thereafter  erected  thereon  a 
school  house,  and  never  acquired  from  said 
Holley  and  Stephenson  any  deed  for  said  lot, 
by  all  authority  their  entry  and  possession 
was  not  adverse  and  hostile,  but  solely  and 
exclusively  under  Holley  and  Stephenson: 
and  such  possession  could  never  ripen  into 
good  title  by  adverse  possession  except  after 
the  requisite  period  from  such  time  as  said 
board  may  have  given  notice  to  the  owners 
of  the  r^udlatlon  of  their  title  and  the  set- 
ting up  of  an  adverse  and  hostile  dalm. 
James  Scms  Co.  v.  Hutchinson,  79  W.  Ya.  389, 
402,  90  S.  &  1047,  and  cases  dted ;  Hudson 
V.  Putney,  14  W.  Va.  661;  Clark  v.  Beard, 
69  W.  y a.  818,  71  S.  E.  188 ;  Custer  v.  Hall, 
71  W.  Va.  119,  76  S.  B.  183. 

The  bill  alleges  no  such  incipient  adverse 
XK)sses8ion.  It  alleges  no  notice  to  defend- 
ants of  intention  to  hold  adversely,  and  there 
is  nothing  in  the  fact  that  the  board  of  edu- 
cation built  a  school  house  on  the  lot  and  oc- 
cupied the  same  for  a  longer  period  than 
would  be  requisite  by  possession  and  hostile 
title  to  acquire  good  title  agaiast  them  and 
all  the  world,  for  the  entry  was  under  and 
servient  to  the  title  of  defendants. 

True,  the  bill  alleges  adverse  possession, 
but  it  as  truly  alleges  entry  and  possession 
under  Holley  and  St^henson,  under  ccmtract 
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In  the  growing  intelllgenoe  of  the  age»  we 
have  learned  that  there  are  few  matters  aa 
Important  to  the  public  welfare  as  the  public 
health,  as  to  which  we  are  truly  "our  broth- 
er's keeper,"  for  if  by  neglect  disease  is  al- 
lowed to  prevail  among  any  class  of  people, 
however  small,  or  obscure,  the  entire  com- 
munity may  become  infected,  and  that  prop- 
er preventatiyes  cannot  be  efficiently  admin- 
istered except  by  government  or  municipal 
control  which  reaches  all  sections  and  all 
classes.  Such  legislation  was  formerly  xm- 
known  when  population  was  sparse,  the  peo- 
ple poor,  and  knowledge  of  public  hygiene  al- 
most entirely  lacking.  We  now  know  that  pre- 
vention is  far  more  efficient  than  the  attempt 
to  cure,  and  official  supervision,  formerly  un- 
known, is  now  deemed  a  necessary  element 
in  government,  national,  state,  or  municipal, 
and  legislation  authorizing  regulation  is  now 
universally  held  constitutional. 

An  ordinance  very  similar  to  this  was  sus- 
tained in  AsheviUe  v.  Netties,  164  N.  G.  815, 
80  S.  E.  236.  In  that  case  the  ordinance, 
^hich  was  as  detailed  as  in  this,  went  fur- 
ther, for  it  measured  the  amount  of  the  li- 
cense by  the  number  of  cows  in  each  dairy, 
taxing  them  $1  a  head.  The  ordinance  in 
this  case  requires  the  payment  of  only  $1  for 
the  permit,  the  permit  to  be  renewed  on  or 
before  July  1  each  year. 

[1]  The  defendant  attacks  the  validity  of 
the  ordinance  on  three  grounds: 

I.  "That  it  tends  to  create  a  monopoly 
through  the  power  of  revocation  of  permit 
vested  In  the  city  health  authorities."  This 
permit  is  to  be  obtained  from  the  health  au- 
thorities of  Charlotte,  and  **it  may  be  sus- 
pended or  revoked  at  any  time  for  cause." 
Neither  the  statute  nor  the  ordinance  per- 
mits the  revocation  of  these  permits  arbi- 
trarily, but  only  for  cause.  This  necessarily 
involves  a  trial  whether  the  question  is  pre- 
sented by  indictment  of  the  defendant  for 
selling  without  license,  or  by  application  for 
mandamus  or  by  an  action  for  damages, 
though  necessarily  the  order  revoking  the  li- 
cense or  refusing  to  renew  it  must  remain  In 
force,  in  order  that  insanitary  milk  may  not 
be  sold  pending  the  legal  investigation.  If, 
on  such  trial,  it  is  found  that  the  revocation 
or  refusal  to  grant  the  license  was  arbitrary 
and  unjustified,  the  court  would  grant  a 
mandamus  for  the  issuance  of  the  license, 
and  the  applicant  would  doubtless  recover 
damages  for  injury  to  his  business. 

The  defendant  does  not  complain  of  any 
particular  feature  of  the  ordinance,  for  it 
nowhere  appears  in  the  record  that  he  ever 
applied  for  a  license,  and  it  is  not  alleged 
that  it  was  arbitrarily  refused  him.  Nor  is 
there  any  allegation  or  evidence  that  the  or- 
dinance was  unreasonable.  In  Lawrence  v. 
Nissen,  173  N.  a  359,  91  S.  E.  1036,  it  is  said: 


mere  unreasonableness,  since  questions  as  to 
the  wisdom  and  expediency  of  a  regulation  rest 
alone  with  the  lawmaking  power.' 


*f\ 


'If  passed  by  virtue  of  express  power,  an 
orcBnance    cannot    be    set   aside    *    *    *    for 


»» 


[2,  3]  II.  The  defendant  contends  that  the 
ordinance  is  invalid  because  it  contains  "no 
provision  for  appeal  from  the  action  of  the 
health  authorities." 

If  there  was  such  arbiti'ary  action,  it  could 
be  shown  as  a  defense  oa  an  Indictment  or 
for  ka  application  for  a  mandamus  to  require 
the  license  to  be  issued,  or  by  an. action  for 
damages,  whichever  should  be  appropriate 
upon  the  facts,  and  an  appeal  would  be  from 
the  Judgment  The  ordinance  on  its  face  is 
valid,  and  the  defendant  has  no  ground  of 
complaint  for  arbitrary  conduct  of  the  health 
authorities,  for  he  has  refused  to  apply  for 
a  permit,  and  has  sold  milk  in  Charlotte  with- 
out a  license.  He  has  taken  the  law  in  his 
own  hands,  and  adjudged  that  the  ordinance 
is  invalid  or  that,  for  some  reas<m  which  la 
not  stated,  he  is  exempt  from  its  authority. 

[4,  6]  III.  The  contention  of  the  defendant 
seems  to  be  rested  principally  upon  the 
ground  that  sections  6  and  7  of  the  ordinance 
are  discriminatory.    Section  6  is  as  follows: 

**Eifect  on  Owner  of  Two  Cows,  Notliing  in 
this  ordinance  shall  be  construed  to  prevent  the 
owner  of  two  cows  from  disposing  of  his  sur- 
plus milk,  provided  such  milk  is  not  peddled 
or  vended." 

Section  7  provides  that  a  violation  of  the 
ordinance  subjects  the  party  to  a  penalty  of 
$10  for  each  violation  (but  this  section  shall 
not  apply  to  any  person  or  persons  owning 
not  more  than  two  cows),  and  each  day  that 
any  violation  is  allowed  to  continue  shall 
constitute  and  be  a  separate  and  distinct  of- 
fense." The  defendant's  chief  contention, 
therefore,  seems  to  be  that  the  exemption  of  a 
person  engaged  in  the  business,  if  he  owns  less 
than  two  cows,  makes  the  ordinance  invalid, 
but  it  will  be  seen  that  it  does  not  exempt  the 
owner  of  two  cows  "if  the  milk  is  peddled  or 
vended."  The  intention  evidently  was  that 
where  a  party  owned  only  two  cows  it  should 
be  admissible  for  him  to  dispose  of  the  sar- 
plus  milk  by  giving  it  away  or  otherwise, 
"provided  such  milk  is  not  peddled  or  vend- 
ed"; that  is,  its  disposition  is  not  brought 
in  competition  with  those  who  sell  milk. 

In  Lawrence  v.  Nissen,  173  N.  C.  359,  91 
S.  E.  1036,  the  court  said: 

"The  discriminations  which  are  open  to  ob- 
jection are  those  where  persons  engaged  in  the 
same  business  are  subjected  to  different  re- 
strictions or  are  held  entitled  to  different  priv- 
ileges under  the  same  conditions." 

There  is  no  evidence  here  to  Justify  any 
contention  that  the  ordinance  is  not  within 
the  scope  of  the  autihority  constitutionally 
conferred  by  the  Legislature,  or  that  by  Its 
terms  the  ordinance  is  unreasonable.  The 
contention  is  that  it  is  discriminatory,  but 
we  do  not  find  that  in  this  instance  there  has 
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been  an  unreafionable  and  Illegal  diacrimina- 
tion. 

In  State  y.  Medlin,  170  N.  O.  682,  86  S.  B. 
507,  it  was  held  that  under  Revisal,  f  2923, 
an  ordlnanoe  'Vhich  prohibited  the  opening 
of  all  place?  of  business  on  Sunday  except 
drug  stores  and  permitting  them  to  sell  quasi 
necessities,  such  as  mineral  waters,  soft 
drinks,  cigars  and  tobacco  only  during  cer- 
tain hours  of  the  day  was  not  invalid.*'  In 
State  v.  Dayls,  171  N.  C.  800,  89  S.  B.  40,  Ann. 
Gas.  1918E,  1168,  it  was  held  that— 


»*. 


'An  ordinance  impoaing  a  fine  of  $25  upon 
dmg  stores  for  selling  cigars,  etc,  on  Sunday, 
and  a  fine  of  ^  for  the  same  offense  upon 
restaurants,  caf^s  and  lunch  stands,  related 
to  different  occupations,  and  in  the  absence  of 
any  finding  that  those  engaged  in  these  occupa- 
tions come  in  competition  with  each  other,  the 
ordinance  will  not  be  declared  inyalid  upon. the 
ground  that  it  is  discriminatory  against  the 
owners  of  drug  stores." 

In  State  t.  Burbage,  172  N.  C.  876,  89  S.  B. 
795,  it  was  held  that  an  ordinance,  prohibit- 
ing the  pursuit  of  any  ordinary  business  call- 
ing on  Sundays,  is  not  invalid  as  discrimina- 
tory, by  reason  of  an  exception  in  favor  of 
drug  stores. 

In  L.  R.  A.  1917C,  at  page  243,  the  whole 
subject  of  regulation  of  the  sale  and  distri- 
bution of  milk  is  discussed  in  Chicago  v. 
Railroad,  275  111.  30,  113  N.  B.  849,  with 
copious  notes  of  decisions  upon  every  phase 
of  such  regulation. 

Milk  is  a  most  facile  absorbent  and  dis- 
tributor of  the  germs  of  disease,  especially 
contagious  diseases.  The  traffic  therein  must 
be  r^rulated  to  safeguard  the  public  health. 
The  requirement  of  the  license  is  even  more 
to  insure  a  correct  census  and  effective  super- 
vision of  all  milk  dealers  (over  100  in  Char- 
lotte) than  for  aid  In  defraying  the  cost  of 
supervision.  The  grievance  of  the  defendant 
is  both  of  the  supervision  and  the  tax.  But 
it  cannot  concern  him  that  the  owners  of  not 
more  than  two  cows  are  exempted  from  the 
tax  when  they  are  liable  with  all  others  if 
dealers.  The  exemption  embraces  only  those 
who  raise  their  own  supply  of  milk  and  are 
not  competitors  in  selling  milk.  This  is  nei- 
ther unreasonable  nor  discriminatory. 

No  error. 


(179  N.  C.  708) 
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1020.) 

I.  lodlotment  and   Informatloa   ^s»3— Dlsore- 

tlonanr  whetber  solioltor  shootd  send  bills  to 

grand  Jnry  or  try  defendant  upon  warrant. 

Whether  the  solicitor  should  send  a  bill  to 

the  grand  jury  and  try  one  accused  of  auc- 

tioning  goods  without  a  license  upon  the  ln«J 


dictment  or  upon  the  original  warrant  was  a 
matter  entirely  within  his  discretion. 

2.  Municipal  oorporatlons  «s»632^0ne  prose- 
cuted under  a  olty  ordinance  of  which  he  had 
notice  oannot  complain  that  It  was  not  pub- 
lished. 

One  prosecuted  under  a  city  ordinance,  of 
which  he  had  personal  notice  served  upon  him, 
cannot  complain  that  it  was  not  printed  and 
published  as  required  by  city  charter. 

3.  Municipal  oorporatlons  ^=>632^Certlflcate 
by  mayor  to  paper  writing  of  ordinance  un- 
necessary for  Its  validity. 

In  a  prosecution  under  a  dty  ordinance, 
defendant  cannot  complain  that  the  paper  writ- 
ing containing  the  ordinance  was  not  certified 
by  the  mayor,  as  required  by  Revisal  1006,  I 
1605,  where  the  ordinance  is  proven  by  the 
proper  officer  of  official  records  of  the  town, 
showing  the  passage  and  entry  of  the  ordinance 
itself,  such  statute  merely  providing  that  such 
a  certificate  shall  be  prima  facie  evidence. 

4.  Municipal  oorporatlons  ^=s>632— Ordlnanoe 
need  not  prescribe  the  penalty  for  violation. 

It  is  no  defense  to  a  prosecution  under  a 
dty  ordinance  that  it  does  not  prescribe  the 
penalty  for  its  violation,  for  under  Revisal 
1006,  §  3702,  the  violation  of  a  valid  ordinance 
is  a  misdemeanor. 

5»  Lloenses  ^=s>7( 2)— Ordlnanoe  reqniring  ano- 
tloneer  to  pay  lloense  tax  not  discriminatory. 

A  dty  ordinance,  requiring  auctioneers  to 
pay  a  certain  occupation  or  license  tax,  is  not 
discriminatory  merely  because  there  was  only 
one  person  in  the  town  whose  prindpal  busi- 
ness was  auctioning  goods. 

6.  Licenses  4s»7 (2)— Ordinance  requiring  li- 
cense fee  from  auctioneers  not  discriminatory 
In  excepting  oertain  persons. 

A  dty  ordinance,  requiring  license  fee  to 
be  paid  by  auctioneers,  was  not  discriminatory 
by  reason  of  its  excepting  a  person  selling  his 
own  goods  not  more  than  one  day  in  six  months; 
the  license  tax  being  on  the  business. 

7.  Lloenses  ^s»7(0)— License  fee  may  not  be 
so  large  as  to  prohibit  business. 

Priv.  Laws  1013,  c.  862,  §  82,  permitting  a 
town  to  impose  a  license  or  occupation  tax, 
does  not  authorise  a  license  fee  so  high  as  to 
amount  to  a  prohibition  of  the  business. 

8.  Licensee  ^5»7(9)-4400  not  unreasonable  li- 
cense tax  for  auctioneers  as  a  matter  ef 
law. 

It  cannot  be  held  as  a  matter  of  law  that 
a  license  fee  of  $400  for  auctioneers  in  Hen- 
dersonville  is  unreasonable,  in  the  absence  of 
evidence  to  that  effect. 

Appeal  from  Superior  Court,  Hendersoo 
County;   Webb,  Judge. 

.T.  A.  Bazook  was  convicted  of  auctioning 
goods  without  a  license,  and  appeals.  No 
error. 

The  def Aidant  was  convicted  on  an  appeal 
from  the  mayor  of  the  town  of  Hendersonville 
of  auctioning  goods  without  having  obtained 
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a  license^  as  required  by  tbe  ordinance  of  said 
town.  On  appeal  tlie  solicitor  sent  a  bill  of 
indictment,  instead  of  trying  on  the  warrant 
Beyond  an  exception  to  evidence,  the  only 
question  presented  is  the  validity  of  the  or- 
dinance. Ordinance  No.  76  of  the  town  speci- 
fies, among  the  privilege  taxes  levied  upon  the 
business,  trades,  and  professions  operated 
within  the  city  of  Hendersonville,  that  "every 
person,  firm  or  corporation  engaged  in  the 
business  of  selling  any  kind  of  merchandise, 
at  auction,  within  the  corporate  limits  of  tlie 
city  of  Hendersonville,  whether  said  busi- 
ness is  conducted  within  or  without  buildings, 
shall  pay  a  license  or  privilege  tax  of  $400,'* 
and  requires  that  before  offering  to  sell  any 
goods  at  auction  he  shall  obtain  from  the 
treasurer  of  the  city  a  license  for  one  year, 
which  shall  be  revocable  by  the  commission- 
ers, for  good  cause  shown,  with  provision 
that  the  treasurer  before  issuing  the  license 
shall  make  diligent  inquiry  as  to  the  char- 
acter, reputation  and  business  methods  of  the 
applicant,  and  that  if  the  treasurer  shall  re- 
fuse to  grant  the  license,  the  applicant  shall 
have  the  right  to  lay  his  application  before 
the  mayor  and  board  of  commissioners,  and 
if  they  shall  refuse  to  order  license  to  issue, 
the  applicant  may  appeal  to  the  resident  Judge 
of  the  district,  and  if  he  shall  refuse,  then  tbe 
applicant  may  have  his  petition  passed  upon 
by  a  Jury  in  the. superior  court,  with  further 
provision  that  the  ordinance  shall  not  apply 
to  judicial  sales,  or  sales  to  wind  up  estates, 
or  to  sales  conducted  by  a  citizen  not  regu- 
larly engaged  in  auctioneering,  to  dispose  of 
household  goods,  or  other  goods  and  animals, 
such  sales  not  to  last  beyond  one  day  in  six 
months. 

The  legislative  authority  under  which  the 
ordinance  was  enacted  is  section  32,  c.  352, 
Pr.  Iaws  1913,  and  Is  as  follows: 

"The  dty  shall  have  power  to  license,  tax, 
asd  regulate  merchants,  commission  merchants, 
hotels,  inns,  boarding  houses,  restaurants,. mar- 
kets, brokers,  money  brokers,  auctioneers  and 
auction  houses,  and  stores  or  shops  where  the 
principal  business  is  selling  goods  by  auction, 
itinerant  merchants  or  peddlers,  pawnbrokers, 
Junk  dealers  and  Junk  shops,  dealers  in  sec- 
ondhand goods  and  merchandise  of  any  kind, 
and  aU  other  business  or  trades  or  occupations 
as  may  be  the  proper  subject  of  police,  tax,  or 
l&eense  regulation;  and  may  pass  appropriate 
ordinances  with  appropriate  penalties  for  the 
enforcement  or  collection  of  such  tax,  license, 
or  regulation.** 

From  the  Terdict  and  Judgment  the  defend- 
ant appealed. 

McD.  iRay  and  O.  Y.  F.  Blythe,  both  of  Hen- 
dersodville,  for  appellant 

The  Attorney  General  and  Frank  Nash, 
Afl8*t  Atty.  Gen.,  for  the  Stata 

OLARK,  O.  J.  [1-S]  Whether  die  solicitor 
should  send  a  bill  to  the  grand  Jury  and  try 


the  defendant  upon  the  indictment  or  upon 
the  original  warrant  was  a  matter  entirely 
within  his  cUscretion.  State  t.  Quick,  72  N. 
0.  243;  State  v.  Orook,  91  N.  C.  542;  State 
V.  Thornton,  136  N.  C.  616,  48  S.  B.  602. 

The  first  assignment  of  error  is  that  the 
court  permitted  the  introduction  of  the  ordi- 
nance, though  it  was  not  printed  and  pub- 
lished as  required  by  the  dty  charter.  This 
was  required  to  bring  notice  of  the  ordinance 
to  the  attention  of  the  public,  but  it  is  shown 
here  and  not  contradicted  that  personal  no- 
tice of  the  ordinance  was  served  on  the  de- 
fendant The  defendant  further  excepted  be- 
cause the  paper  writing  was  not  certified  by 
the  mayor,  as  required  by  Revisal,  §  1595. 
But  that  section  merely  provides  that  such 
certificate  shall  be  prima  fade  evidence,  and 
such  certificate  is  not  necessary  when  the 
ordinance  is  proven,  as  here,  by  the  produc- 
tion by  the  proper  officer  of  the  official  records 
of  the  town  showing  its  passage  and  the  entry 
on  the  records  of  the  ordinance  Itself. 

The  other  assignment  of  error  Is  to  the  re- 
fusal of  a  judgment  of  nonsuit  Upon  the 
defendant's  own  testimony  he  was  doing  busi- 
ness as  an  auctioneer,  without  taking  out  li- 
cense, as  required  by  this  ordinance ;  and  he 
continued  his  sale  of  goods  by  auction  aftor 
personal  notice  of  its  existence  and  purport 

[4]  Nor  is  it  any  defense  that  the  ordinance 
does  not  prescribe  the  penalty  for  its  viola- 
tion, for  under  Revisal,  |  3702,  the  violation 
of  a  valid  ordinance  is  a  misdemeanor.  The 
evidence  was  sufficient  to  be  submitted  to  the 
jury  that  the  auctioneering  done  by  the  de- 
fendant was  a  violation  of  the  ordinance. 

[6,  6]  Tlie  defendant  further  contends  that 
the  ordinance  was  invalid  because  discrimina- 
tory and  unreasonable.  It  was  not  discrimina- 
tory on  Its  face,  for  it  applies  to  every  per- 
son, firm,  or  corporation  engaged  in  selling 
by  auction  any  kind  of  merchandise  in  the 
city  of  Hendersonville  conducted  within  or 
without  buildings.  It  is  immaterial  whether 
or  not  the  defendant  was  the  only  person  in 
tbe  town  of  Hendersonville  whose  principal 
business  was  auctioning  goods.  The  excep- 
tion of  a  person  selling  his  own  goods,  not 
more  than  one  day  in  six  months.  Is  not  a 
discrimination,  for  the  license  tax  is  on  the 
business.  State  t.  Eirkpa  trick,  103  S.  E.  66, 
at  this  term. 

[7,  S]  Nor  does  it  appear  that  the  ordinance 
was  unreasonable.  The  town  clearly  had  the 
legislative  authority  under  section  32,  c.  352, 
Pr.  Laws  ldl3,  to  impose  such  tax.  While 
this  does  not  authorize  a  license  fee  so  high 
as  to  amount  to  a  prohibition  of  the  partic- 
ular business  (4  Cyc.  1039),  we  could  not  hol^ 
as  a  matter  of  law  that  in  a  town  the  size 
of  Hendersonville,  a.  well-known  summer  re- 
sort, the  tax  here  required  ($400)  is  so  un- 
reasonable as  to  prohibit  the  business^  in  the 
absence  of  evidence  to  that  effect 

In  17  R.  G.  L.  537,  it  is  said: 
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'^Ordinftiily,  howsrer, .  this  discretioiiAry  au- 
thority in  respect  of  licenses  is  conferred  on  the 
municipal  authorities,  and  it  is  a  rnle  that 
whether  the  license  be  imposed  as  a  police 
regulation  or  as  a  rerenue  measure  the  courts 
will  not  review  the  action  of  the  lawmakers 
unless  an  abuse  of  such  discretion  is  obvious." 

In  Minneota  v.  Martin,  124  Minn.  496,  145 
N.  W.  883,  51  L.  B.  A.  (N.  S.)  40,  Ann.  Gas. 
1915B,  812: 

"If,  however,  it  be  conceded  that  the  courts 
have  power  to  declare  a  municipal  ordinance 
levying  a  license  tax  on  business  invalid  on  the 
ground  that  the  tax  imposed  is  so  oppressive 
and  unreasonable  as  to  amount  to  confiscation, 
rather  than  taxation,  they  wiU  not  determine 
the  question  by  mere  inspection  of  the  amount 
of  the  tax  imposed.  All  presumptions  and  in- 
tendments are  in  favor  of  the  validity  of  the 
tax;  *  *  *  in  other  words,  the  mere  amount 
of  the  tax  does  not  prove  its  invalidity. 


f> 


The  defendant  testified  that  he  did  not  sell 
more  than  one-fifth  of  his  goods  by  auction, 
and  contends  that  his  principal  business  was 
not  selling  goods  by  auction,  and  therefore 
the  tax  upon  kirn  was  not  authorised  by  the 
statute,  but  there  was  evidence  for  the  state 
that  he  carried  on  the  auctioneering  day  and 
night  up  to  9  and  10  o'clock  at  night;  that 
at  his  auctions  his  place  of  business  was 
crowded,  and  that  he  had  no  counters  In  his 
store,  and  did  not  sell  goods  like  merchants. 
This  was  a  question  of  fact  for  the  jury,  and 
he  did  not  ask  a  finding  upon  it  in  his  favor. 
Besides,  the  authority  conferred  by  the  stat- 
ute is  to  license,  not  only  ''stores  and  shops 
where  the  principal  business  is  selling  goods 
hy  auction,^  but  also  npon  ''auctioneers  and 
auction  houses.''' 

The  defendant  <fid  not  tender  evidence,  nor 
ask  the  court  to  instruct  the  jury  that  the 
fine  was  excessive  or  unreasonable  or  in- 
tended to  prohibit  the  business,  or  that  it  was 
discriminatory.  If  the  defendant  was  mak- 
ing his  defense  in  the  bona  fide  belief  that 
the  ordinance  was  Invalid,  the  court  gave 
him  the  benefit  of  testing  the  question  by  sus- 
pending the  Judgment  upon  the  xmyment  of 
a  fine  of  $5  and  the  payment  of  the  license 
fee  prescribed  by  the  statute. 

No  error. 


a7»  N.  C.  601) 

BRADSHAW  r.  HILTON   LUMBER   CO. 

(No.  222.) 

(Supreme  Court  of  North  Carolina.    April  6, 

1^20.) 

I.  Eminent  Domain  4s»324— Railroad  oannot  di- 
vert oondsmnsd  way  to  Individual  vse  of 
third  person. 

A  corporation  authorized  to  buOd  a  raO- 
road  and  failing  to  do  so  cannot  legally  con- 
tract with  an  individual  to  build   a   railroad 


by  eminent  domain,  as  it  would  constitute 
taking  of  private  property  for  private  use  in 
violation  of  Const  art.  1, 1 17,  and  in  such  case 
payment  of  consideration  by  the  individual  to 
the  corporation  and  innocent  intent  are  imma- 
terial. 

2.  Eminent  domain  ^=5>324— Owner  of  iand 
condemned  for  railroad  may  sue  in  trespass 
where  way  is  diverted  to  use. 

Where  a  corporation  authorized  to  build 
a  railroad  fails  to  do  so  and  contracts  with 
an  individual  to  build  a  railroad  solely  for  his 
own  use  on  a  right  of  way  condemned,  the 
owner  of  the  land  may  sue  the  individual  for 
damages  for  trespass  and  restrain  him  from 
continuing  to  operate  trains,  without  making 
the  corporation  a  party. 

3.  Eminent  domain  ^s>324— Diversion  of  oon- 
demned  right  of  way  to  private  use  may  be 
restrained. 

Where  a  corporation  authorized  to  build  a 
railroad  faOed  to  do  so  and  oontracted  with  an 
Individual  to  build  a  railroad  solely  for  his  own* 
use  on  a  right  of  way  condemned,  the  landown- 
er may  not  only  recover  damages  for  trespass 
from  the  individual  but  may  obtain  an  injunc^ 
tion  restraining  a  future  operation  of  trains. 

Appeal  from  Superior  Court,  Duplin  Coun- 
ty;  Kerr,  Judge. 

Action  by  J.  F.  Bradshaw  against  the 
Hilton  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    No  error. 

The  action  is  based  upon  the  allegations 
that  during  the  year  1913  to  the  year  1916, 
both  inclusive,  and  continuously  during  said 
time,  the  defendant,  Hilton  Lumber  Com- 
pany, for  its  own  private  use,  benefit,  and 
advancement,  unlawl!uUy  and  wrongfully, 
and  trom  day  to  day,  entered  upon  and 
trespassed  upon  plaintiff's  tract  of  land 
described  in  the  comi^aint,  and  from,  day 
to  day  and  continuously  dnrlng  said  years 
often  greatly  damaged  and  injured  the 
plaintiff's  said  tract  of  land.  i 

The  Hilton  Railroad  &  Logging  Company 
was  chartered  by  chapter  42,  Private  Laws 
of  1901,  and  in  the  year  1906  the  Hilton 
Railroad  &  Logging  Company  filed  its  peti- 
tion against  J.  F.  Bradshaw,  to  condemn  a 
strip  of  land  100  feet  wide  and  i;280  teet 
long.  The  Hilton  Railroad  &  Logging  Com- 
pany alleged  that  it  was  necessary  that  It 
should  acquire  a  right  of  way  for  the 
whole  distance  across  plaintiff's  lands,  be- 
cause the  same  was  necessary  in  order  to 
conduct  and  carry  on  the  business  of  a 
public  carrier,  and  that  the  Hilton  Rail- 
road &  lagging  Company  intended  and  pro- 
posed, in  good  faith  to  construct  and  operate 
forthwith,  or  as  soon  aa  practicable,  a  rail- 
road for  transporting  freight  and  passengers 
from  a  point  on  the  Atlantic  Coast  Line 
Railroad  between  Wallace  and  Teachey,  near 
the  thirty-seventh  milepost  In  a  general  di- 


solely  for  his  use  on  a  right  of  way  acquired  [  rection  toward  and  to  a  point  at  or  near 
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the  village  of  Hallsville,  Duplin  county, 
and  at  present  to  build  and  construct  six 
miles  of  said  road  to  a  point  on  the  run  of 
Island  creek,  about  one  mlle»  more  or  less, 
east  of  the  Wilmington  and  Kenansvllle  pub- 
lic road,  for  the  purpose  aforesaid. 

R.  A.  Parsley,  secretary  and  treasurer  of 
the  Hilton  Lumber  Company,  among  other 
witnesses,  testified: 

''We  got  out  the  charter  for  the  Hilton  Ball- 
road  &  Logging  Company  in  1901.  At  that  time 
the  Hilton  Lumber  Company  was  already  in 
existence,  but  it  had  not  come  to  Dnplln  county, 
but  it  came  In  1905  or  1906.  There  are  three 
or  four  rights  dl  way  in  that  distance  of  nine  or 
ten  miles,  which  were  condemned  by  the  Hilton 
Railroad  ft  Logging  Company.  All  of  the  other 
rights  of  way  were  taken  in  the  name  of  W.  Lb 
Parsley.  The  number  of  rights  of  way  which 
were  condemned  for  the  distance  of  nine  or  ten 
miles  by  the  Hilton  Railroad  ft  Logging  Com- 
pany is  four.  The  strips  condemned  on  each  of 
the  four  are  not  connected.  The  Bradshaw, 
Harrell,  and  Batts  are  disconnected.  After  the 
condemnation  of  these  four  places,  the  Hilton 
Railroad  ft  Logging  company  was  asked  to  oper- 
ate trains  over  the  road  and  refused.  A  petition 
was  filed  In  Raleigh  before  the  Corporation  Com- 
mission to  require  us  to  operate  trains  for  pub- 
lic seryice.  We  dedlned  to  do  so.  We  are  not 
operating  at  all  for  the  Hilton  Railroad  ft  Log- 
ging Company.  The  road  is  owned  by  the  Hil- 
ton Lumber  Company.  The  right  of  way  is  the 
Hilton  Railroad  ft  Logging  Company's.  For  the 
purpose  of  getting  a  road  on  It  and  serving  it, 
the  Hilton  Lumber  Company  operates  its  trains 
over  these  rights  of  way,  and  there  is  no  diarge 
for  hauling  over  it.  The  Hilton  Lumber  Com- 
pany is  operating  trains  over  this  line  right  now. 
It  has  continued  to  do  so  since  it  began  in  1905, 
and  it  hauls  logs  for  Hilton  Lumber  Company 
ezdurively,  and  for  no  other  person  or  corpora- 
tion. The  distances  between  the  condemned 
tracts  are  as  follows:  Between  Boney  and  Har- 
rell is  817  feet.  After  leaving  the  Harrell  land 
we  cross  the  Boney  land,  Cicero  Teachey,  De 
Witt  Marshall,  A.  B.  Fftrrell,  and  then  come 
to  the  Batts'  tract,  and  that  distance  is  7,157 
feet;  that  is,  from  the  Harrell  northern  line  to 
the  Batts  southern  line.  The  distance  between 
the  Boney  tract  and  the  plalntifrs  tract  is 
817  feet'' 

The  condemnation  proceeding  was  held  In 
1908,  and  the  Hilton  Railroad  ft  Logging 
Company  has  performed  no  other  act  in 
Duplin  county,  or  elsewhere  since  that  time, 
but  the  Hilton  Lumber  Company  has  used 
that  right  of  way  continuously  for  its 
private  use  since  said  date  up  to  the  pres- 
ent time,  and  now  continues  to  use  the 
same 

The  contract,  if  any,  between  the  Hilton 
Railroad  ft  Logging  Company  and  the  Hil- 
ton Lumber  Company   was  verbal. 

The  Hilton  Railroad  ft  Logging  Company 
has  never  listed  any  property  in  Duplin 
county  for  taxation,  or  with  the  North 
Carolina   Corporation   Commission. 

The  following  verdict  was  returned  by 
the  Jury; 


(1)  Is  the  plaintiff,  J.  F.  Bradshaw,  the  owner 
and  in  the  possession  of  the  lands  describod  in 
the  complaint?    Answer:    Yes. 

(2)  Did  the  defendant,  Hilton  Lumber  Com- 
pany, unlawfully  and  wrongfully  enter  and  tres- 
pass upon  the  plaintifE's  said  tract  of  land  as 
alleged  in  the  complaint?    Answer:    Tea. 

(3)  Does 'the  defendant,  Hilton  Lumber  Com- 
pany, continue  to  unlawfully  and  wrongfully 
enter  and  trespass  upon  said  plaintiiTs  tract  at 
land  as  alleged  In  the  complaint?  Answer: 
Yes. 

(4)  Is  the  plaintUTs  cause  of  action  barred  by 
the  statute  of  limitation?    Answer:    No. 

Second.  Was  the  said  trespass  complained  of 
a  continuing  one  under  the  statute,  section  395? 
Answer:    No, 

(5)  What  damages,  if  any,  is  the  plaintiff  en- 
titled to  recover?    Answer:    $150. 

Judgment  was  entered  upon  the  verdict 
which,  among  other  things,  granted  a  per- 
petual injunction  against  the  unlawful  acts 
of  the  defendant  described  in  the  pleadings 
and   record.     Defendant  appealed. 

B2.  K.  Bryan,  of  Wilmington,  and  H.  D.  Wil- 
liams, of  Kenansvllle,  tor  appelant 

Stevens  ft  Beasley,  of  Kenansvllle,  for 
appellee. 

WALKEK,  J.  (after  stating  the  facta  as 
above).  There  was  strong  evidence  tend- 
ing to  show  that  the  logging  road  was  char- 
tered and  the  lumber  road  built  for  the  sole 
use  and  benefit  of  the  defendant,  In  order 
that  it  might  haul  its  lumber  over  it  for 
Its  own  private  purpose.  So  far  as  the 
logging  road  is  concerned.  It  abdicated  its 
public  duty  and  assigned,  under  its  con- 
tract with  the  defendant,  all  of  its  franchises, 
rights,  and  privileges  under  its  charter,  to 
the  latter.  This  it  had  no  power  or  right 
to  do.  The  Hilton  Lumber  Company  had 
no  right  of  eminent  domain,  or  right  of 
condemning  plaintiff's  land  or  any  other 
private  property  for  its  own  use.  8u<±L 
property  may  be  taken  under  the  sovereign 
power  for  public  uses,  but  not  for  those 
which  are  private.  1  Lewis  on  £>mln^it 
Domain  (3d  Ed.)  S  250;  State  v.  Lyie,  100 
N.  C.  497,  6  S.  E.  379;  State  v.  Glenn,  52 
N.  C.  321;  Kenedy  v.  Erwin,  44  N.  a 
387.  It  must  be  conceded  on  all  hands,  and 
the  numerous  authorities  upon  the  subject 
clearly  demonstrate,  that  the  Legislature 
has  no  power.  In  any  case,  to  take  the  prop- 
erty of  an  individual  and  pass  it  over  to  an- 
other without  reference  to  some  use  inuring 
to  the  public  benefit  Cooley,  Const.  Llm. 
(6th  £3d.)  p.  651.  And  the  property  of  one 
individual  cannot  be  taken  for  appropria- 
tion to  the  use  of  another,  even  for  full  com- 
pensation. If  such  a  thing  were  dene,  it 
would  be  nothing  but  the  ezerotse  of  arbi- 
trary and  despotic  power  and  not  according 
to  the  law  of  the  land  as  these  words  are 
employed  in  our  Constitution,  art.  1,  |  17. 

[1-3]  It  appears  in  thi»  case  that  the  log- 
ging road  company  was  chartered  by   the 
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state  witb  tlie  right  of  eminent  domain,  and 
that  It  had  condemned  a  right  of  way; 
but  It  never  nared  it  In  the  way  contemplat- 
ed by  ItB  charter,  bat  turned  all  of  Its 
rights  and  prlylleges  nnder  it  oyer  to  the 
defendant,  who  has  nsed  It  for  its  own 
private  purpose  alone,  and  not  at  all  for 
the  public  benefit  This  is  forbidden  by 
law.  The  charter  of  the  logging  road  has 
been  perverted  from  the  public  use  it  was 
intended  to  subserve  to  a  private  use  not 
contemplated  by  the  Legislature,  and  not 
within  its  power  to  authorise.  The  case 
is  so  fully  covered  by  the  decision  of  the 
court  in  Stewart's  Appeal,  56  Pa.  p.  413, 
that  it  will  be  quite  suflacient  for  our  pur- 
pose that  we  reproduce  here  what  was 
said  in  that  case  about  fkcts  not  merely 
similar,  but  substantially  identical. '  The 
court  there  stated,  and  relied  on,  the  follow- 
ing principles: 

(1)  A  company  authorized  to  build  a  rail- 
road, and  falling  to  obtain  means,  contracted 
with  an  individual  to  build  a  railroad  solely  for 
his  own  use  on  part  of  their  route.  Held,  the 
company  had  no  power  to  make  such  contract, 
and  the  individual  could  not  build  such  road. 

**(2)  A  bill  in  equity  was  brought  against  the 
indiyidual  who  had  constructed  his  road  under 
the  contract,  to  restrain  him  from  working  It, 
and  to  remove  it,  the  company  not  being  made 
party.  Held,  that  the  bill  would  lie  against  the 
.defendant  alone,  for  creating  a  nuisance  to  the 
plaintifTs  property. 

*'(3)  A  single  trespass,  or  several,  not  coupled 
with  circumstances  indicating  that  they  were 
to  be  repeated  continuously,  is  genendly  re- 
dressed by  a  common-law  action.  But  where 
trespasses  are  constantly  recurring,  and  threat- 
ened to  be  continued,  they  may  be  redressed  by 
injunction. 

'M4)  Ck>rporations  cannot  do  anything  outside 
of  the  powers  expressly  given  in  their  charters, 
which  are  to  be  strictly  construed.    •    •    • 

"(6)  The  plaintiffs  had  brought  an  action  of 
trespass  against  the  defendant  and  another  for 
brealdng  their  dose,  constructing  the  road,  etc. 
Held  not  to  be  in  abatement  of  the  bill,  being 
a  suit  for  recovery  of  damages  for  past  tres- 
passes, which  is  a  different  cause  of  action  from 
a  bill  to  prevent  future  trespasses.** 

In  discussing  the  law,  as  applied  to  the 
special  facts  of  that  case,  which  are  practi- 
cally those  of  our  case,  the  court,  by  Chief 
Justice  Thompson,  said: 

"If  the  New  Castle  and  Franklin  Railroad 
Company  had  power  to  let  the  portion  of  tiieir 
road  in  question,  to  be  constructed  and  used  by 
a  private  party  for  private  uses  exclusively, 
for  an  indefinite  period,  there  is  nothing  to 
limit  the  principle  to  one  such  contract;  Uiere 
mi^t  just  as  well  be  fifty*  and  the  whole  line 
be  farmed  out  to  private  purposes,  in  manifest 
disregard  of  the  duty  owing  by  the  corporators 
to  the  state.  The  discretion  which  the  company 
was  to  exercise  in  performing  their  undertaking 
under  the  charter,  would  thns  pass  to  parties 
to  whose  dlMretion  the  state  committed  no 
diarge.  Authority  to  make  such  a  contract,  is 
not  witliin  the  provision  of  the  act  of  ihcorpora* 


don ;  and  as  it  is  without  authority  and  against 
the  policy  of  the  law,  it  must  be  void.  The  au- 
thority to  construct  a  road  for  the  use  of  the 
public,  cannot  be  turned  into  an  authority  to 
construct  a  private  road.  Sometimes  contrac- 
tors agree  for  the  profits  of  running  a  road  as 
far  as  made,  and  just  as  made,  for  their  own 
benefit,  but  always  for  the  purposes  of  its  char- 
ter and  never  to  exclude  the  public.  That  is  not 
this  case.  The  public  are  entirely  excluded, 
not  only  by  the  Idnd  of  road  and  rolling  stock 
on  it,  but  by  the  agreement  itself,  and  not  only 
so,  the  right  of  eminent  domain  was  exercised 
here,  in  substance  and  essence,  for  purposes  that 
were  private  and  the  plaintifTs  property  taken 
for  such  purpose.  This  was  all  wrong  and  re- 
quires to  be  redressed." 

It  is  further  held,  in  substance,  that  the 
facts  are  all  of  one  complexion  and  exhibit 
in  detail  and  in  entirety  a  case  in  which 
it  seems  tmpoesible  to  arrive  at  any  other 
condusion  than  that  the  proceedings  and  the 
construction  of  this  little  piece  of  road,  in 
the  manner  described,  was  not  intended  as 
a  part  construction  of  the  important  under- 
taking with  which  the  corporation  were 
intrusted  by  the  state,  but  merely  colorable, 
with  a  view  to  put  the  defendant  In  posses- 
sion of  a  right  of  way  on  which  to  build  his 
own  private  railway,  solely  for  the  use  of 
his  mills  and  machinery,  and  in  which  the 
public  could  have  no  iidvantage  whatever. 
There  is  no  plan  on  which  such  a  result  can 
be  achieved,  without  the  violation  of  the 
principles  of  the  Constitution  and  the  rights 
of  the  citizen.  With  reference  to  the  plain- 
tifTs remedy  to  enforce  a  proper  observance 
of  his  constitutional  rights,  the  court  in 
the  Stewart  Case  said: 

"Perhaps,  however,  inasmuch  as  the  corpora- 
tion is  not  a  party  to  the  bill,  the  view  we 
might  take  of  the  contract  in  this  case,  if  it 
were,  is  not  proper  to  be  taken  now.  But  this 
will  not  and  ought  not,  to  prevent  us  from  pro- 
tecting the  plaintifTs  right  to  equitable  inter- 
ference on  other  grounds.  The  corporation 
could  not  transfer  its  franchise,  granted  to  bene- 
fit the  public,  to  enable  a  {private  party  to  con- 
struct and  maintain  a  private  road  for  his  own 
private  use  and  benefit.  Jessup  v.  Loucks* 
supra.  If  the  law  be  so,  the  defendant  in  run- 
ning the  road  in  question,  interrupting  the  plain- 
tiff's right  of  free  passage  in  the  alley,  and  ereat*. 
ing  a  nuisance  to  the  plaintifTs  dwellings,  has 
no  protection  under  the  agreement  with  the 
company,  and  his  acts  are  contrary  to  law  and 
prejudidal  to  the  plaintiflTs  interests,  and  ought 
to  be  restrained.  A  single  trespass,  or  several, 
not  coupled  with  circumstances  indicating  that 
they  were  to  be  repeated  continuously,  are  gen- 
erally redressed  by  the  common-law  action  of 
damages.  But  when  they  are  constant^  re- 
curring, and  threaten  to  continue,  it  is  well 
settled  that  they  may  be  redressed  in  equity  by 
injunction"— citing  Story's  Eq.  §§  925,  926,  927, 
and  Commonwealth  v.  P.  &  C.  R.  R.  Co.,  24 
Pa.  159,  62  Am.  Dec.  372,  and  adding  that 
there  are  numerous  other  authorities  to  sup- 
port the  proposition,  that  it  is  an  elementary 
principle  now,  and  does  not  need  support  from 
other  decisions^  that  neither  a  railroad  corpora* 
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tlon,  nor  any  other,  can  lawfully  do  anything 
outride  of  the  powers  expressly  gjiven  in  their 
charters.  Com.  t.  Brie  &  N.  B.  R.  R  Co.,  27 
Pa.  S39,  67  Am.  Dec.  471,  where  the  doctrines 
are  stated  and  the  authorities  in  support  of 
them  fully  set  forth. 

The  Stewart  Case  seems  to  be  perfectly 
parallel  with  this  one,  In  all  respects,  both 
as  to  substantlye  law  and  the  procedure  by 
which  it  is  enforced.  The  condaslon  of  the 
court  was  stated  in  language  which  is 
directly  pertinent  to  our  facts,  except  as  it 
appears  that  the  Judge  of  the  lower  court, 
who  heard  that  case,  dismissed  the  same, 
while  the  Judge  here  granted  the  injuno- 
tion.  In  the  Supreme  Court,  on  appeal,  the 
Stewart  suit  was  reinstated  to  the  docket, 
the  court  observing  that  the  defendant,  there- 
fore, being  without  right  or  title  in  the  oc^ 
cupancy  of  the  land  in  question  for  the 
use  of  his  railway,  and  the  plaintifTs  title 
in  it  admitted,  it  is  manifest  that  the  run- 
liing  of  cars  in  and  along  it  with  steam 
locomotives,  several  times  a  day,  creating 
dirt,  dust,  and  smoke,  is  prejudicial  to  the 
plaintiff's  property  and  should  be  prevented. 
We  must  therefore  reverse  the  decree  of  the 
court  below  in  dismissing  the  complainant's 
bill,  and  reinstate  the  same,  with  an  order 
for  a  decree  in  accordance  with  these  views 
and    prlndplea, 

It  is  said  in  10  Cye  p.  1094: 

"Plainly  a  franchise  possessed  by  a  corpora- 
tion cannot  be  transferred  to  an  individual,  un- 
less it  is  such  a  franchise  as  an  individual  might 
hold  and  exercise.  A  franchise  which  is  in  its 
nature  personal  to  the  grantee  already  possessed 
of  it,  such  as  an  exemption  from  taxation,  can- 
not be  sold  to  an  individual;  nor  can  a  franchise 
to  operate  a  railroad,  since  this  would  have 
the  ^ect  of  turning  a  franchise  granted  for  a 
public  benefit  into  a  mere  means  of  private 
emolument;  nor  can  a  navigation  company 
grant  to  an  individual  the  privilege,  of  takng 
water  from  its  dams  for  private  purposes.  But 
of  course  the  Legislature  may  authorize  the 
sale  of  the  franchise  of  a  corporation  to  a  nat- 
ural person,  and  such  a  statute  will  not  be  un- 
constitutional.'* 

There  has  been  a  great  deal  of  discussion 
in  the  other  states  as  to  whether  a  rail- 
road company  can  alienate  its  secondary 
fttmchlse  of  constructing  and  of  operating 
Its  railway  to  another,  whether  by  sale, 
lease,  or  mortgage,  without  the  express  con- 
sent of  the  Legislature;  but  we  need  not  fur- 
ther refer  to  this  matter,  as  it  is  well  settled 
that  it  may  not  do  so,  when  the  alienation  is 
to  a  private  person,  and  the  intent  and  pur- 
pose is  that  it  may  be  applied  to  his  own 
personal  use  and  emolument  and  not  to 
the  public  benefit,  except  as  the  public 
may  receive  an  advantage,  indirectly  and 
remotely,  In  a  commercial  way.  The  case 
of  Jessup  ▼.  Loucks,  55  Pa.  350,  lends 
strong  support  to  our  viewa  The  defend- 
ant in  this  action  is  not  the  logging  road. 


a  public  service  corporation,  but  the  lumber 
road,  a  private  corporation,  and  t!ie  prindiHe 
that  a  franchise  illegally  assigned  by  one 
corporation  to  another,  or  otherwise  abused, 
or  exceeded,  can  be  annulled  only  in  an  ac- 
tion by  the  state  against  the  offending  c(n> 
poratlon,  or  its  alienee,  does  not  apply, 
and  therefore  requires  no  consideration. 
The  whole  subject  as  to  the  power  of  aliena- 
tion  of  its  franchise  by  a  public,  or  quasi 
public  corporation,  owing  duties  to  the 
public  and  enjoying  thQ  right  of  eminent 
domain,  is  considered  in  10  Cyc.  pp.  1098- 
1006. 

What  we  have  said  would  seem  to  be  a 
sufl^cient  discussion  of  the  principles  of  law 
applicable  to  the  fiicts  of  this  case,  which, 
so  far  as  we  have  been  able  to  ascertain,  is, 
as  it  was  presented,  one  without  any  an- 
alogous precedent  In  this  state,  though  the 
general  doctrine  underlying  the  decision  haa 
often  been  adopted  as  the  correct  one,  and 
is  unquestionable.  Railroad  Co.  ▼.  Davis, 
19  N.  C.  451,  where  it  is  said  by  Chief  Jus- 
tice RuflSin: 

"The  right  of  the  public  to  private  property, 
to  the  extent  that  the  use  of  it  is  needful  and 
advantageous  to  the  public,  must,  we  think,  be 
universally  acknowledged.  Writers  upon  the 
laws  of  nature  and  nations  treat  it  as  a  right 
inherent  in  society.  There  may,  indeed,  be  abus- 
es of  the  power,  either  in  taking  property  with- 
out a  Just  equivalent,  or  in  taking  it  for  a  pur- 
pose really  not  needful  or  beneficial  to  the  com- 
munity; but  when  the  use  is  in  truth  a  public 
one,  when  it  is  of  a  nature  calculated  to  promote 
the  general  welfare,  or  is  necessary  to  the  com- 
mon convenience,  and  the  public  is,  in  fact,  to 
have  the  enjoyment  of  the  property  or  of  an 
easement  in  it,  it  cannot  be  denied,  that  the 
power  to  have  things  before  appropriated  to  in- 
dividuals again  dedicated  to  the  service  of  the 
state,  is  a  power  useful  and  necessary  to  every 
body  politic." 

We  should,  perhaps,  remark,  before  closing, 
that  the  payment  of  a  consideration  by  the 
defendant  to  the  logging  road  company  does 
not  alter  the  case,  and  is  no  excuse  or  pallia- 
tion for  a  violation  of  the  law.  Gauley 
&.  S.  R.  Co.  V.  Vendll,  73  W.  Va.  650,  80 
S.  B.  1103.  And  it  can  make  no  difference 
whether  the  law  was  violated  without  actu- 
al intent  to  do  so  or  ignorantly,  or  whether 
it  was  done  purposely  or  evasively.  The 
fact  remains  that  it  was  done  to  advance  and 
promote  the  defendant's  private  Interest, 
and  this  is  suflldent  as  the  basis  of  liability 
for  damages  and  other  relief.  The  exact 
form  of  defendant's  intention  is  not  material^ 
for,  whatever  the  form  in  whidi  the  motive 
was  concaved,  the  defendant  has  accomplish* 
ed  its  purpose  of  unlawfully  appropriating 
plaintiff's  property  to  its  private  use.  At- 
lanta, etc,  R.  Co.  V.  Bradley,  141  Ga.  740, 
81  8.  B.  1104.  He  cannot  do  this  by  con- 
demnation even  if  he  pays  for  it. 

It  is  so  well  settled  by  the  fundamental 
law   that  private  property  cannot  be  taken 
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for  private  ture,  that  it  is  always  assumed  as 
a  postulate,  and  no  argument  is  needed  to 
sustain  it  A  strict  adherence  to  this  rule 
Is  the  only  mode  by  which  a  corporation  is 
to  be  held  from  diverting  tnnctions  and 
rights  acquired  in  the  name  of  public  neces- 
sity to  private  use,  and  doing  indirectly 
what  cannot  be  done  directly.  Jessup  v. 
lioucks, .  supra.  The  wrongful  use  of  the 
franchise  or  right,  thus  acquired,  will  sub- 
ject the  party  guilty  of  it  to  an  action  for 
the  resulting  damage  to  the  owner  of  the 
land  condemned  for  public  use.  It  was 
said  in  Hales  v.  Railroad  Co.,  172  N,  C. 
104,  90  S.  £.  11,  that  an  unwarranted  use  of 
a  right  of  way  in  excess  of  the  right  granted 
will  amount  to  a  trespass,  for  which  damages 
may  be  recovered  and,  when  the  same  is  re- 
peated and  continuous,  especially  when  In 
the  assertion  of  ownership,  an  injunction  is 
a  proper  additional  remedy,  and  this  was 
eaid  in  regard  to  the.  wrongful  use  of  a 
0pur  track  by  a  railroad  company  which 
had  condemned  the  right  of  way  on  which 
the  track  was  being  laid.  The  action  for 
damages  was  not  the  exclusive  rethedy.  In- 
junctive relief  is  granted,  as  said  in  the 
Hales  Case,  to  prevent  the  continuous  ad- 
verse user  from  creating  the  right  to  an 
easement,  and  to  avoid  a  multiplicity  of 
suits. 

The  court  decided  the  question  correcjtly, 
and  we  affirm  the  Judgment 

No  error. 


(ITO  N.  C.  487) 

WILLIAMSON.  REAL  ESTATE  CO.  V.  SAS- 

SER.    (No.  108.) 

(Supreme  Coart  of  North  Carolina.    April  5, 

1920.) 

1.  Partnership  ^3»64— Aet  permittiag  uBragis* 
tered  partnership  to  sno  retroactive. 

The  amendment  (Pub.  Laws  1919,  c.  2)  to 
Pub.  Laws  1913,  c.  77,  is  retroactiye,  and  un- 
registered partnerships  may  sue  on  transactions 
occurring  prior  to  the  amendment. 

2.  Constitutional  law  ^s»  1 93— Legislature  may 
validate  contracts. 

A  Legislature  has  power,  when  it  interferes 
with  no  vested  right,  to  validate  contracts,  or  to 
ratify  and  confirm  any  act  it  might  have  au- 
thorized in  the  first  instance. 

3.  Statutes  <@=»230^Amendments  to  be  con- 
strued with  orloinal  act  to  effect  purpose  of 
Leoislature. 

Amendments  are  to  be  construed  with  orig- 
inal act  to  which  they  relate  as  constituting  one 
law,  and  the  old  law  should  be  considered,  the 
evils  arising  mider  it,  and  the  remedy  provided 
by  the  amendment  adopted,  which  shall  best  re- 
press the  eviU  and  advance  the  remedy. 

4.  Brolcers  ^s>44— Nalced  power  to  soil  at  net 
prioo  may  bo  rovokod. 

A  naked  power  given  a  broker  to  sell  prop- 
erty, with  a  commission  for  selling  payable  out 
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of  the  proceeds  of  sale  over  and  above  a  cer- 
tain amount,  may  be  revoked  by  Hie  owner. 

5.  Broilers   «=»44— Independent   consideration t 
necessary  to  make  power  to  sell  irrevoeabie. : 

The   consideration  which  is  necessary  to- 
make  a  power  of  a  broker  to  sell  land  drrevoca- 
bie  XDuet  be  independent  of  the  compensation  to 
be  paid  for  the  services  to  be  perfonnedi 

6.  Brokers  ^=»44— Not  entitled  to  agreed  com- 
pensation on  revocation  by  owner. 

Where  brokers  were  given  exclusive  agen- 
cy to  sell  land  at  $20,000  net,  and  entered  in- 
to a  contract  to  bcU  tho  same  for  $26,000,  and 
tlie  owner  revoked  the  agency,  the  broker  is  en- 
titled to-  recover  the  damages  sustained,  bot  not 
the  $6,000  stipulated  in  the  contract. 

7.  Brokers  ^=9ll— IMeasure  of  damages  on  rev- 
ocation by  owner  of  contract. 

Where  owner  revokes  contract  of  agency 
to  sell  land  at  a  net  price,  the  broiker  is  entitied 
to  recover  as  damages  all  expenses  incurred  and  * 
labor  performed,  and  such  reasonable  compen- 
sation as  his  services  performed  prior  to  revo- 
cation were  worth,  and  within  the  contempla- 
tion of  the  contract  when  entered  into;  but  if 
the  broker,  prior  to  revocation,  jislb  succeeded,, 
in  making  a  bona  fide  sale,  he  is  entitied  to  have 
estimated  in  the  ass^essment  of  damages  loss  of 
profits  actually  sustained  by  reason  of  the  own- 
er's failure  to  perform  the  contract  on  his  part. 

Appeal  from  Superior  Court,  Wayne  Ooyn- 
ty;  Connor,  Judge. 

Action  by  the  Williamson  Real  Estate  Com- 
pany against  Alexander  Sasser.  Judgment 
for  plaintiff,  and  defendant  appeals.  New 
trial. 

Civil  action  tried  upon  these  Issues: 

(1)  Did   plaintiff  sell   the  land  described  in 
the  complaint  for  $26,000,  as  alleged?   Answer:  • 
les. 

(2)  What  sum,  if  any,  are  the  plaintiffs  en- 
titied to  recover  of  the  defendant?  Answer: 
$Cf,0OO,  with  interest  from  June  30,  1917. 

From  the  judgment  rendered  defendant  ap- 
pealed. 

Stevens  &  Beasley,  of  Warsaw,  and  W.  S. 
O'p.  Robinson,  of  Goldsboro,  for  appellant. 

Langston,  Allen  &  Taylor,  of  Goldsboro, 
for  appellee. 

BROWN,  J.  This  action  is  brought  to  re- 
cover damages  for  a  breach  of  the  following 
contract  executed  by  plaintiff  and  defendant: , 

"June  12,  1917. 
*'I  have  employed  Williamson  Real  Estate 
Company  to  seU  for  me  my  land  situated  in  the 
county,  of  Wayne,  state  of  North  Carolina,  to 
w^t':  Portions  of  the  Jim  Williams,  C.  B.  El- 
more, and  Clias.  Dennings  lands,  containing  133 
acres,  more  or  less,  located  2  miles  W.  of  Mt. 
Olive,  at  the  price  of  $20,000.00  for  entire 
tract  on  the  following  terms:  One-half  cash, 
balance  in  three  annual  payments,  of  six  per 
cent,  interest,  and  for  the  sale  of  which  they 
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an  to  have  a  commiaaion  of  all  above  $20,000.- 
00,  if  the  aame  is  sold  on  or  before  Not.  15, 
1917,  from  this  date.  Said  WiUiamson  Beal  Es- 
tate Gompany  to  pay  all  costs  of  advertising 
they  may  dioose  to  do.  Land  to  be  sold  in 
one  or  more  tracts. 
•This  June  12.  1»17. 

'This  ai^reement  allows  said  Williamson  Beal 
Estate  Company  said  commission,  whether  sold 
by  them  or  any  one  else. 

"A.  Sasser. 

"•Williamson  R.  E.  Co., 
"By  Fred  R.  Mint*.'* 

It  is  contended  that  the  plaintiffs  cannot 
recover  because  their  organization  is  a  co- 
partnership and  that  they  did  not  comply 
with  the  Acts  of  1013,  c.  77.  We  are  of  opin- 
ion that  the  case  is  on  all  fours  with  Court- 
ney V.  Parker,  173  N.  C.  479,  92  S.  £.  324,  and 
that  plaintiffs  could  not  recover,  but  for  the 
amendment  to  the  statute  (chapter  2,  Pub. 
Laws  1919),  as  follows: 

'•Provided,  however,  that  the  failure  of  ainy 
person  or  persons  owning,  carrying  on,  conduct- 
ing or  transacting  business  as  aforesaid,  to 
comply  with  the  provisions  of  this  act  shaU  not 
prevent  a  recovery  by  said  person  or  persons 
on  any  civil  action  brought  in  any  of  the  courts 
of  the  state  of  North  Carolina." 

[1]  This  amendment  plainly  applies  to  pend- 
ing actions  and  to  transactions  prior  to  its 
enactment  There  Is  no  saving  clause  in  it, 
and  in  the  absence  of  that  it  has  a  retroac- 
tive effect  36  Gyc  1164.  The  act  of  1913 
is  a  mere  police  regulati<»,  as  is  said  in  Court- 
ney V.  Parker,  supra,  and  in  Jennette  v.  Cop- 
persmith, 176  N.  a  84,  97  S.  E.  64.  Being 
a  police  regulation,  and  liable  to  be  abolished 
at  any  time,  it  necessarily  follows  that  de- 
fendant acquired  no  vested  right  under  it. 
It  is  merely  a  penal  statute,  and  no  one  could 
acquire  such  vested  right  6  Buling  Case 
Law,  I  296,  and  cases  cited;  also  section  306. 
Persons  dealing  with  those  who  had  not  com- 
plied with  the  act  take  the  chances  of  the 
Legislature  repealing  or  modifying  it  at  any 
time. 

[2]  A  Legislature  has  power,  when  it  inter- 
feres with  no  vested  right,  to  validate  con- 
tracts, or  to  ratify  and  confirm  any  act  it 
might  lawfully  have  authorized  in  the  first 
instance.  Board  of  Education  v.  Blodgett, 
155  IlL  441,  40  N.  E.  1025,  31  L.  B.  A.  70,  46 
Am.  St  Rep.  348;  Cooley,  Const  Lim.  374; 
36  Cyc.  pp.  1164,  1165,  1222 ;  Dyer  v.  Elling- 
ton, 126  N.  C.  941,  36  S.  E.  177. 

[3]  Amendments  are  to  be  construed,  to- 
gether with  the  original  act  to  which  they 
relate,  as  constituting  one  law.  The  old  law 
should  be  considered,  the  evils  arising  under 
It  and  the  remedy  provided  by  the  amend- 
ments adopted,  whicl^  shall  best  repress  the 
evils  and  advance  the  remedy.  36  Cyc.  1164, 
and  cases  cited.  So  we  see  there  is  nothing  in 
the  statute  as  amended  that  bars  a  recovery 
of  damages. 

The  defendant  contends  that  the  court  er- 


red in  Instructing  the  Jury,  if  they  believed 
the  evidence,  to  answer  the  second  issue 
••$6,000."  In  this  we  think  there  was  error. 
There  is  evidence  that  on  June  13th  the  de- 
fendant told  plaintiff  that  his  wife  would  not 
agree  to  sign  the  deed  and  to  stop  the  matter 
where  it  is  now.  We  understand  this  evi- 
dence to  be  denied  by  plaintiff,  who  contends 
that  the  contract  was  reaffirmed  by  defend- 
ant's letter  of  July  6th.  This  question  should 
have  been  submitted  to  the  Jury  under  a  prop- 
er issue  and  with  appropriate  Instructions. 
[4]  The  learned  Judge  evidently  held  that 
the  contract  was  irrevocable  in  its  nature. 
The  instrument  is  a  naked  power  to  sell  the 
property,  with  a  commission  for  selling  pay- 
able out  of  the  proceeds  of  sale  over  and 
above  a  certain  amount.  The  commission  is 
dependent  entirely  upon  its  execution,  which 
is  dependent  upon  the  good  will  of  the  prin- 
cipal. Besides,  there  is  no  stipulation  in  it 
covenanting  not  to  revoke.  Oregon  Saving 
Bank  V.  Am.  Mtge.  Co.  (C.  C.)  35  Fed.  22. 
Speaking  of  the  revocation  of  a  similar  power, 
the  Supreme  Court  of  Illinois  says,  in  Bonney 
V.  Smith,  17  lU.  531: 

"Another  class  is  where  the  attorney  has  an 
interest  <miy  arising  out  of  the  execution  of  the 
power,  as  in  the  proceeds,  as  a  compensation 
for  the  business  of  its  execution.  •  *  *  This 
power  is  of  the  latter  class,  and  revocable  by 
the  principal,  although  the  principal  might  per- 
haps be  liable  to  the  agent  or  attorney  fbr  any 
damages  sustained." 

See  Montague  v.  McCarroU,  15  Utah,  318, 
49  Pac.  418 ;  Walker  v.  Hanco<d£  Ins.  Co.,  80 
N.  J.  Law,  342,  79  AtL  354,  35  L.  R.  A.  <N.  S.) 
153,  Ann.  Cas.  1912A,  526. 

[6]  The  consideration  which  is  necessary  to 
make  a  power,  such  as  we  are  considering, 
irrevocable,  must  be  independent  of  the  com- 
pensation to  be  rendered  for  the  services  to 
be  performed.  Blackstone  v.  Bnttermore,  53 
Pa.  266;  McMahan  v.  Burns,  216  Pa.  448,  65 
Atl.  806.  In  Jayne  v.  Drake  (Miss.)  41  South. 
372,  it  is  held  that  a  contract  giving  one  the 
exclusive  agency  for  a  year  to  sell  a  tract  of 
land  on  commission  may  be  revoked  at  any 
time  prior  to  the  sale,  being  without  mutual- 
ity. In  21  Buling  Case  Law,  p.  810,  i  46,  It 
is  said: 

"There  seems  to  be  no  doubt  that  a  power 
couplea  with  an  interest  cannot  be  revoked, 
but  the  interest  required  is  an  interest  in  tho 
subject  of  the  power,  and  not  an  interest  in 
that  which  is  to  be  produced  by  the  exercise  of 
the  power." 

Even  where  the  principal  wrongfully  re- 
vokes an  agency,  the  courts  will  not  compel 
the  principal  to  specifically  perform  it,  but 
will  leave  the  agent  to  his  action  for  dam- 
ages. 2  Corpus  Juris,  534.  We  find  the  great 
weight  of  authority  to  hold  that  a  power  such 
as  the  one  under  eonsideration  is  not  irrevo- 
cable. 

[f ,  7]  If    the    contract   was    revoked    the 
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plaintiff  is  entitled,  to  reoorer  the  damages 
sustained,  but  not  the  $6,000  stipulated  in  the 
contract  There  was  no  sale  of  the  property, 
although  there  is  evidence  of  an  agreement 
to  sell  for  $20,000.  The  plaintiff  was  to  re- 
ceive as  a  commission  all  of  the  proceeds  of 
sale  over  $20,000.  But  there  were  no  pro- 
ceeds of  sale,  and  consequently  there  could 
be  no  commission.  The  plaintiff  would  be  en- 
titled to  recover  as  damages  all  expenses  in- 
curred and  labor  performed  and  such  reason- 
able compensation  as  his  services  performed 
prior  to  revocation  were  worth  and  within 
the  contemplation  of  the  parties  when  the 
contract  was  entered  into. 

**If  the  jury  should  find  that  the  defendant 
did  not  revoke  the  contract,  and  that  plaintiff 
succeeded  in  making  a  bona  fide  sale  of  the 
property,  and  that  defendant  refused  or  failed 
to  carry  out  the  contract  on  his  part,  then  the 
plaintiff  would  be  entitled  to  have  estimated 
in  the  assessment  of  damages  loss  of  profits  ac- 
tually sustained  by  reason  of  defendant's  failure 
to  perform  the  contract  on  his  part  when  called 
on  to  do  80." 

We  need  not  consider  the  exceptions  rel9.t- 
Ing  to  the  rejection  of  parol  evidence  of  an 
agreement  that  the  contract  was  not  to  be  in 
force  unless  defendant's  wife  consented.  This 
may  not  arise  on  another  trial,  or  the  neces- 
sary amendment  to  the  answ;er  setting  it  up 
may  be  allowed. 

New  triaL 

cm  X.  c.  B18) 

CALDWELL  t.   ROBINSON   et  al. 
(Nos.  475-479.) 

(Supreme  Court  of  North  OaroUna.    April  6, 

1920.) 

I.  Appeal  and  error  ^=»907 (2)— Judge's  find- 
ings not  reviewable  In  absence  of  testimony. 
Where  the  testimony  on  which  the  trial 
court  based  his  findings  is  not  in  the  record, 
the  findings  must  be  accepted  on  appeal  as 
final,  as  it  is  presumed  that  they  are  sup- 
ported by  the  evidence. 


2.  Reference  ^=9 1 06— Trial  Judge  oan  reverse 
referee  as  to  essential  findings. 

The  trial  judge  has  power  to  reverse  the 
referee  as  to  essential  findings,  though  he  may 
have  affirmed  him  in  some  unimiK>rtant  respect. 


3.  Referenoe  ^=9 1 06— Finding  sale  was  In  good 
faith  for  full  value  held  substitute  for  ref- 
arse's  disapproved  finding. 

A.  finding  by  the  trial  judge  that  the  prop- 
erty conveyed  by  directors  to  a  corporation  In 
exchange  for  its  stock  and  bonds  was  con- 
veyed in  good  faith,  believing  it  to  be  of  val- 
ue equal  to  the  par  value  of  the  stock  and 
bonds*  is  a  sufficient  substitute  for  the  referee's 
finding,  set  aside  by  the  trial  judge,  that  there 
was  no  consideration  for  the  bonds  issued  by 
the  company. 


4.  Corporations  es»3l6(l)— Sale  by  directors 
of  property  at  fair  value  Is  eonsideration  for 
stock  and  bonds. 

Property  sold  to  a  corporation  by  the  di- 
rectors for  stock  and  bonds  equivalent  to  a 
fair  value  of  the  property  is  sufficient  con- 
sideration for  the  stock  and  bonds,  in  the  ab- 
sence of  fraud  or  misconduct,  and  especially 
when  there  are  no  creditors  of  the  corpora- 
tion. 

5.  Corporations  ^=s>309 (4)— Judgments  In  fa« 
vor  of  directors  are  lien  on  corporate  prop- 
erty. 

Judgments  in  favor  of  directors  of  corpo- 
ration on  claims  against  the  corporation  to 
which  it  has  no  defense  are  valid  liens  upon 
the  corporation's  property,  when  properly  filed 
in  the  county  in  which  the  property  is  situ- 
ated, until  set  aside  for  fraud  or  other  ground 
of  invalidity. 

6.  Corporations  ^=9309(4)— DIreotors  oan  se- 
cure claims  if  no  prejudioo  results  to  exist- 
ing creditors. 

Directors  of  a  cori>oration  can  secure  their 
claims  against  it  by  liens  upon  the  property  of 
the  corporation,  when  there  are  no  creditors  of 
the  corporation  at  the  time  whose  rights 
would  be  injuriously  affected. 

7.  Corporations  ^=999(2)— Valuation  of  prop- 
erty for  which  stock  Issues  must  be  that  of 
prudent  business  man. 

The  officers  and  directors  of  a  corporation 
in  valuing  property  conveyed  to  it  for  corpo- 
rate stock  must  act  with  good  sense  and  rea- 
sonable business  prudence,  and  the  belief  that 
a  prudent  and  sensible  business  man  would 
ordinarily  hold  in  the  conduct  of  his  own  busi- 
ness oonstitcites  good  faith  in  the  valuation  of 
the  property. 

8.  Corporations  ^=3>309 (3)— Directors  paying 
debt  secured  on  corporate  property  are  sub- 
rogated to  security. 

Where  the  directors  of  a  corporation  paid 
a  debt  of  the  corporation  secured  on  its  prop- 
erty, they  were  subrogated  to  the  right  of  the 
creditor  to  the  security. 

Appeal  from  Superior  Court,  Cabarrus 
County ;  Harding,  Judge. 

Suit  by  M.  H.  Caldwell,  as  receiver  for  the 
Franklin  Park  Improvement  Company, 
against  C.  H.  Bobinson  and  others.  Judg^ 
ment  for  defendants,  and  both  parties  appeal. 
Plaintiff's  appeal  affirmed,  and  defendant's 
appeal  dismissed. 

Civil  action  tried  at  April  term,  1919,  upon 
exceptions  to  referee's  report  In  January  of 
the  year  1909  the  Franklin  Improvement  Com- 
pany owned  the  Franklin  Hotel,  with  the  lot 
on  which  it  was  built,  containing  3%  acres, 
with  other  buildings  thereon,  and  about  75 
acres  of  adjoining  land,  situated  in  or  near 
the  town  of  Brevard,  Transylvania  county. 
On  January  7, 1909,  the  defendants  purchased 
said  real  property,  and  the  furniture  in  the 
hotel,  at  the  price  of  $35,000,  through  the 
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defendant  T.  W.  Whltmire  acting  as  their 
agent ;  he  having  been  Instmcted  to  negotiate 
for  a  purchase  of  the  property  at  the  lowest 
price,  which  was  found  to  be  $35,000.  The 
defendants  agreed  to  take  the  property 
at  that  price,  "after  having  carefully  inspect- 
ed the  same,  and  after  being  advised  by 
reliable  persons  that  it  was  worth  more  than 
twice  that  much,"  or  as  much  as  $77,000,  and 
at  the  time  they  bought  the  property  they 
believed  that  their  grantor  was  selling  it  at  a 
great  sacrifice  on  account  of  its  then  financial 
condition,  and  they  further  believed,  after 
making  proper  inquiry,  that  it  was  worth 
more  than  twice  the  amount  they  were  to 
give  for  it,  and  as  much  as  $77,000.  The 
Franklin  Improvement  Company  conveyed 
the  property  to  the  defendants  on  the  day 
aforesaid  for  the  price  agreed  upon  consisting 
of  $12,000  in  cash  and  the  assumption  by  the 
defendants  of  an  outstanding  mortgage  on 
the  property  to  secure  a  debt  of  the  improve- 
ment company  amounting  to  $17,500,  making 
$30,000,  the  remaining  $5,000  having  been 
paid  by  an  arrangement  between  T.  W.  Whit- 
mire  and  the  improvement  company.  "That 
T.  W.  Whitmlre  failed  to  pay  his  part  of  the 
purchase  money,  or  $5,000  (except  as  above 
Indicated),  but  the  other  defendants,  C.  H. 
Robinson,  F.  J.  Robinson,  G.  A.  $m!th,  and 
A.  J.  Hilt  did  not  know  this  at  the  time,  and  in 
good  faith  believed  that  defendants  were  pay- 
ing the  full  amount  of  $35,000  for  the  property 
as  stipulated,  instead  of  $30,000  as  they  later 
ascertained.  A  corporation  was  then  formed, 
by  the  defendants,  who  were  its  officers,  and 
directors  and  stockholders,  under  the  name  of 
the  Franklin  Park  Improvement  Company, 
and  the  defendants  conveyed  all  of  the  prop- 
erty to  it  at  the  price  of  $77,000,  receiving  in 
pasrment  of  the  purchase  money  $35,000  of  its 
stock  at  its  par  value,  $24,500  of  its  notes, 
and  the  company  assuming  the  payment  of 
the  debt  of  $17,500,  secured  by  the  mortgage 
on  all  its  property.  The  latter  debt  was  after- 
wards taken  up,  the  defendants  advancing 
for  the  company  the  sum  of  $6,000  contrib- 
uted by  them  severally  and  in  different 
amounts,  for  which  the  company  afterwards 
gave  its  notes  to  them,  and  the  balance  of 
$S,000  was  borrowed  by  the  company,  and  a 
deed  of  trust  executed  to  Mr.  Julius  0. 
Martin,  with  power  of  sale  to  secure  the  same 
on  the  hotel  and  14  acres  of  the  land.  The 
$6,000  was  entered  on  the  books  of  the  com- 
pany as  money  advanced  by  the  respective 
defendants  to  pay  off  the  $17,500  debt  secured 
by  the  mortgage  on  all  of  the  property,  on 
which  certain  payments  had  before  been 
n>ade,  thereby  reducing  the  amount  of  the 
same.  The  company  paid  the  original  pur- 
chase-money notes  from  the  sale  of  lots,  and 
defendants  reduced  their  notes  for  the  $6,000 
to  Judgment,  to  which  were  afterwards  ap- 
plied, in  payment  thereof,  the  proceeds  of  the 
sale  of  the  hotel  and  the  14  acret  of  land. 


whldi  were  not  required  to  pay  the  secured 
debt  under  the  deed  of  trust  to  Mr.  Martin. 
These  transactions  took  place  before  the  al- 
leged claim  of  Gilmer  &  Moore^  mentioned 
below,  accrued,  there  being  no  creditors  of 
the  company,  at  the  time,  except  the  defend- 
ants, who  were  then  solely  interested  in  the 
same. 

The  claim  of  Gilmer  A  Moore  arose  out  of 
a  contract,  by  which  the  company  leased  the 
hotel  and  its  furniture  on  March  29,  1912,  to 
them,  with  an  option  to  buy  the  same,  which 
they  alleged  was  breached  by  a  sale  of  the 
property,  on  November  4  or  12, 1912,  by  Mr.  J. 
C.  Martin  as  trustee,  and  they  contend  that 
they  became  creditors  of  the  company  on  that 
day.  The  defendants,  on  the  contrary,  con- 
tend that  they  did  not  become  creditors  until 
their  claim  was  reduced  to  judgment  in  1915. 
The  lease  and  option  contract  were  guaran- 
teed by  O.  H.  Robinson  and  G.  A.  Smith,  as 
Moore  and  Gilmer  alleged,  and  the  judgment 
in  favor  of  the  latter  was  obtained  in  a  suit 
against  the  company  and  the  guarantors,  the 
facts  and  result  of  which  will  appear  by  ref- 
erence to  the  case  of  Gilmer  and  Moore  v. 
Franklin  Park  Improvement  Co.,  reported  in 
170  N.  C.  at  page  462,  87  S.  B.  218. 

The  case  was  referred,  it  seems,  by  consent, 
and  the  referee  made  his  report  to  the  court, 
in  which  he  found,  as  a  fact,  among  other 
things,  that  the  defendants  had  knowingly 
and  fraudulently  overvalued  the  real  estate 
conveyed  to  the  company  by  them  in  payment 
of  their  stock  subscription  and  bonds,  and  he 
held  that  they  were  liable  to  the  company  for 
said  subscriptions  as  unpaid,  and  therefore,  to 
the  plaintiff,  as  its  receiver,  for  the  payment 
of  the  Gilmer  &  Moore  Judgment  and  for  the 
cost  Wh«i  the  case  was  heard  by  Judge 
Harding,  he  reversed  the  findings  of  the  ref- 
eree,  and  found  that  the  property  sold  to 
the  company  by  the  defendants  was  not  know- 
ingly and  fraudulently  overvalued,  but  that 
$77,000  was  believed  to.  be  a  fair  and  reason- 
able price  therefor,  and,  after  making  other 
findings,  not  material  to  be  here  stated,  he 
gave  judgment  for  defendants,  and  plaintiffs, 
after  filing  exceptions,  appealed  to  this  court. 

H,  S.  Williams,  of  Concord,  and  R.  D.  GU- 
mer,  of  Waynesville,  for  plaintiff. 

Thaddeus  A.  Adams,  of  Charlotte,  L.  T. 
Hartsell,  of  Concord,  and  Cansler  &  Cansler, 
of  Charlotte,  for  defendants. 

WALKER,  X  (after  statirig  the  facts  aa 
above).  [1 1  The  testimony,  upon  which  Judge 
Harding  based  his  findings  of  fact  is  not  in 
the  transcript,  and  we  must  therefore  assume 
that  there  was  sufficient  evidence  to  support 
them;  and,  this  being  so,  they  must  be  sus- 
tained, as  we  do  not  review  findings  of  flacts 
in  such  a  case.  l>orse^  v.  Mining  Co.,  177  N.  G. 
60^,  97'S.  E.  746,  and  cases  cited  Thompson  v. 
Smith,  156  N.  C.  845,  72  S.  E.  379.  It  was 
said  in  Thompson  ?.  Smith*  fm^rsa  .  y 
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"If  tbere  ii  any  evidence  to  euppolrt  the 
findings,  and  no  einor  liae  been  committed  in 
receiving  or  rejecting  testimony,  and  no  otlier 
question  of  law  is  x«ised  with  respect  to  tiie 
findings,  we  accept  wliat  the  judge  has  found 
as  final,  as  we  do  in  the  ease  of  a  jory"— citing 
Malloy  Y.  Cotton  Mills,  132  N.  0.  432,  43  & 
E.  961;  Lambertson  v.  Yann,  184  N.  C.  108, 
46  S.  E.  10;  Claris  Oode  (3d  Ed.)  p.  564, 
and  cases  there  collected;  Ramsey  t.  Browder, 
136  N.  C.  251,  48  S.  B.  651;  Commissioners  v. 
Packing  Co.,  135  N.  C.  62,  47  8.  E.  411. 

[2]  The  judge  acted  within  his  power  when 
he  reversed  the  referee  as  to  the  essential 
facts,  although  he  may  have  affirmed  him  in 
some  unimportant  respect.  Dumas  v.  Mor- 
rison, 175  N.  a  431,  95  S.  E.  775;  Cummings 
V.  Swepson,  124  N.  C.  579,  32  S.  E.  966; 
MlUer  V.  Groome,  109  N.  C.  148, 13  a  E.  840; 
Highland  v.  Ice  Co^  75  W.  Va.  513,  84  S.  E. 
252. 

[3]  The  second  exception  is  untenable  be- 
cause, though  the  judge  set  aside  the  referee's 
findings  as  to  there  being  no  consideration  for 
the  $24,000  of  bonds  issued  by  the  company 
to  the  defendants,  he  did  not  {all,  as  alleged 
in  the  exception,  to  substitute  a  finding  in  its 
place,  as  he  had  already  found  that  the  prop- 
erty conveyed  to  the  company  by  the  defend- 
ants was  not  sold  to  it  knowingly  and  fraud- 
ulently at  an  overvaluation,  but  bona  fide 
and  honestly;  the  defendants  believing  at  the 
time,  after  carefully  inspecting  the  property 
and  after  having  made  due  inquiries  as  to 
its  true  value,  that — 

''It  was  reasonably  worth,  on  the  market,  the 
sum  of  $77,000,  this  having  been  the  testi- 
mony  of  disinterested  witnesses,  admitted  to  be 
of  good  character,  that  it  was  worth,  at  that 
time,  all  of  that  amount,  and  that  no  witness 
testified  to  the  contrary.*' 

[4]  The  emphatic  lan^age  of  the  judge 
leads  us  to  Interpret  the  findings  to  mean  that 
the  property  was  fully  worth  what  the  de- 
fendants charged  the  company  for  It,  and  that 
they  honestly  and  in  good  faith  believed  that 
it  was  of  that  value.  But  if  that  was  not 
Its  real  value,  it  has  certainly  been  found  as 
a  tact  by  the  judge,  taking  any  reasonable 
view  of  his  language,  that  they  honestly  and 
in  good  faith  believed  it  to  be  its  real  value, 
and  tbere  is  no  evidence  before  us  to.  the  con- 
trary, nor  is  there  any  to  show  that  $77,000 
"^  IS  not  its  true  value.  If  it  was  the  full 
value,  we  do  not  perceive  how  there  could 
have  been  any  fraud  or  misconduct  in  the 
transaction  to  the  prejudice  of  creditors.  It 
Is  a  fact  that,  when  the  sale  to  the  company 
was  made,  it  had  no  creditors,  except  the  de- 
fendants themselves.  But  the  prominent  and 
controlling  fact  is  that  they  sold  the  prop- 
erty to  the  company  at  a  fair  and  reasonable 
value,  or,  to  put  it  another  way,  the  company 
hought  it  at  its  true  value,  and  therefore 
got  full  value  for  Its  bonds  and  stock,  the 
par  value  of  which  was  $59,500.  Judgments 
were  recovered  upon  the  bonds,  which  were 
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duly  docketed  in  the  superior  codtt  of  Tran- 
sylvania  county,  thereby  becoming  liens  upon 
the  real  properly  of  the  company.  The  judge 
refused  to  set  aside  the  judgments  as  collu- 
sive or  fraudulent,  and  we  must  again  assume 
that  there  was  evidence  to  support  his  rul- 
ing, as  the  testimony  is  not  all  before  us,  and 
the  appellant  must  show  error. 

[S]  Besides,  it  appears,  as  we  have  before 
stated,  that  the  company  owed  the  debts  upon 
which  the  judgments  were  taken,  and  had  no 
valid  defense  to  the  actions  in  which  they 
were  rendered,  and  it  does  not  appear  that 
they  were  unfairly  obtained  for  the  purpose 
of  cheating  or  defrauding  the  company,  or 
takiujg  any  undue  advantage  of  it  If  these 
judgments  were  erroneous,  the  remedy  was 
by  an  appeal ;  if  irregular,  by  motion  to  set 
them  aside;  if  void,  as  fraudulent,  or  for  any 
other  reason,  they  could  be  avoided  by  proper 
proceedings.  B\it  we  do  not  think  the  as- 
signments of  error  sufiidently  raise  the  ques- 
tion as  to  their  fraudulency  or  invalidity, 
though  they  do  as  to  the  right  to  docket  them 
in  Transylvania  county.  If  they  were  valid, 
we  do  not  see  why  they  could  not  be  docketed, 
under  the  statute,  in  that  county.  The  whole 
case,  upon  its  real  merits,  rests  upon  the  find- 
ing of  the  judge  that  the  sale  of  the  land 
and  other  property  by  the  defendants  to  the 
company  was  not  fraudulent,  but  that  the 
land  and  other  property  brought  their  value, 
and  that  the  stock  and  bonds  of  the  company 
given  in  payment  of  the  purchase  money 
were  therefore  fully  paid  for.  If  this  be  so, 
the  judgments,  having  been  docketed  in  the 
county  where  the  land  is  situated,  constituted 
a  lien  upon  it  some  time  before  Moore  ft  Gil- 
mer became  creditors  of  the  company.  It  is 
contended  by  the  plaintiff  that  the  dealings 
between  the  officers  and  the  company  were 
intended  as  a  method  for  cheating  and  de* 
frauding  creditors,  but  the  court  has  found 
against  this  charge,  and  there  really  is  no 
evidence  before  us  to  sustain  it  At  the  time 
of  the  transactions,  there  were  no  creditors 
to  be  defrauded  except  those  who  were  par- 
ties thereto,  and  it  could  not  be  said  that 
they  intended  to  cheat  ttiemselves,  and  it  is 
not  shown  that  there  was  any  actual  intent 
to  defraud  subsequent  creditors,  or  any  proof 
from  which  such  an  intent  can  be  inferred. 
The  judge's  findings  conclusively  refute  the 
allegation  of  fraud. 

[f  1  The  doctrine  of  this  court,  and  of  all 
others,  we  believe,  is  restated  in  Wall  v.  Roth- 
rock,  171  N.  C.  388,  391,  88  S.  E.  633,  635, 
as  follows: 

''There  is  no  doubt  that  a  board  of  directors, 
unless  restricted  by  charter,  may  borrow  mon- 
ey for  the  present  needs  of  the  corporation, 
and  authorize  certain  directors  to  indorse  the 
notes  and  secure  them  by  mortgage  on  the  cor- 
porate property,  if  done  in  good  faith.  •  •  ♦ 
Tbere  is  nothing  to  hinder  a  director  from  loan- 
ing money  and  taking  Hens  on  the  corporate 
property  to  secure  him.    U  he  can  do  that,  he 
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can  lend  his  credit  by  indorsing  its  paper  in 
order  to  obtain  needed  cash,  and  secure  himself 
upon  the  corporation's  property.  Such  trans- 
actions are  looked  upon  with  suspicion,  and 
strict  proof  of  their  bona  fides  is  required. 

•  ♦  •  But  the  directors,  occupying  a  fiduciary 
relation,  are  not  permitted  to  secure  tiiem- 
selves  against  pre-existing  liabilities  of  the 
corporation  upon  which  tiiey  are  already  bound, 
or  for  money  they  may  have  already  loaned, 
when  the  corporation  is  in  declining  circum- 
stances and  verging  on  insolvency.  They  can- 
not be  permitted  to  take  advantage  of  their 
intimate  knowledge  of  the  corporation's  affairs 
for  their  own  benefit  at  the  expense  of  the 
genera]  creditors"— citing  Eklwards  v.  Supply 
Co.,  150  N.  O.  171,  63  S.  B.  742;  PoweU  v. 
Lumber  Co.,  153  N.  C.  56,  68  S.  B.  926;  Whit- 
lock  V.  Alexander,  160  N.  C.  479,  76  S.  B.  483. 

These  cases  are  in  line  with  others  cited 
to  us  by  the  plaintiff.  Pender  v.  Speight,  159 
N.  C.  612,  75  S.  B.  851 ;  Mclver  v.  Hardware 
Co.,  144  N.  C.  478,  67  S.  B.  169,  119  Am.  St 
Rep.  970;  Steel  Co.  v.  Hardware  Co.,  175  N. 
C.  450,  95  S.  B.  896;  Graham  t.  Carr,  130  N. 
C.  271,  41  S.  B.  879.  The  case  of  Graham  v. 
Carr,  supra,  appears  to  be  decisive  of  the  ma- 
terial question  raised  in  our  case.  The  fol- 
lowing was  there  held  to  be  the  law,  quoting 
from  the  headnotes: 

''1.  A  sale  by  a  trustee  of  an  Insolvent  cor- 
poration of  bonds  and  capital  stock  belonging 
to  it  to  one  of  its  directors  is  valid  If  made  \sx 
good  faith  and  for  full  value. 

**2,  A  director  of  an  insolvent  corporation, 
being  a  surety  for  the  payment  of  corporate 
debts,  cannot  apply  the  proceeds  derived  from 
the  sale  to  liim  of  corporate  property  to  the 
payment  of  such  debts." 

[7]  Upon  the  question  of  overvaluation  al< 
leged  by  the  plaintiff,  it  is  said  in  Whitlo<^ 
y.  Alexander,  at  page  478  of  160  N.  C,  at 
page  541  of  76  S.  B.: 

"These  officers  of  the  corporation  are  sup- 
posed and  are  held  to  act  with  good  sense  and 
reasonable    business    prudence.     In    10    Cyc. 

•  •  *  *It  has  been  held  that  the  belief  that 
a  prudent  and  sensible  business  man  would 
hold  in  the  ordinary  conduct  of  his  own  busi- 
ness affairs  is  what  constitutes  good  faith  in 
the  yaluation  of  property  for  which  the  stock 
of  a  corporation  is  issued.' " 

These  principles,  when  applied  to  the  facts 
of  this  case,  as  found  by  the  Judge,  are  suf- 
ficient to  justify  his  conclusion  that  the  de- 
fendants are  not  liable  to  the  plaintiff.    If 


the  jpompany  was  paid  fdU  value  for  its 
sto(^  and  bonds,  and  especially  as  defend- 
ants at  the  time  were  the  only  creditors,  and 
there  was  no  actual  Intent  to  defraud  Moore 
&  Gilmer,  who  are  the  only  creditors  for 
whose  benefit  this  suit  was  brought,  we  are 
wholly  unable  to  see  how  they  can  success- 
fully assail  this  transaction.  The  case,  as 
it  seems  to  us,  is  not  brought  within  the  prin- 
ciples stated  in  any  of  the  cases,  forbidding 
officers  having  superior  knowledge  of  the  par- 
ticular company's  affairs  to  prefer  themselves, 
and  thereby  impair,  or  prejudice,  the  rights 
of  other  creditors. 

[8]  But  it  appears,  further,  that  the  de- 
fendants paid,  at  the  company's  request, 
$6,000,  in  discbarge  of  the  debt  against  the 
company  of  $17,500,  secured  by  a  mortgage  on 
all  of  its  property,  for  which  debt  they  were 
secondarily  liable.  They  were  therefore  sub- 
rogated pro  tanto  to  the  rights  and  the  lien, 
under  the  mortgage,  of  the  creditors  to  whom 
the  money  was  paid.  Publishing  Co.  v.  Bar- 
ber, 165  N.  C.  478,  81  S.  E.  694;  Whitlock  v. 
Alexander,'  supra;  L.  T.  &  S.  Deposit  Go.  ▼. 
Gomerlnger,  236  Pa.  179,  84  Ati.  757;  Bush- 
kirk  Y.  Sanders,  70  W.  Va.  863,  78  S.  £7.  937; 
Paton  V.  Robinson,  81  Conn.  647,  71  AtL  730 ; 
Brinckerhoff  v.  Holland  Trust  Co.  (C.  C.)  169 
Fed.  200;  6  Pom.  Eq.  Jur.  (3d  Ed.  1905)  §  921. 
In  any  view,  therefore,  Mr.  Julius  C.  Martin, 
the  trustee,  under  the  $8,000^  deed  of  trust, 
himself  an  eminent  lawyer,  decided  correctly 
when  he  paid  the  surplus  of  the  proceeds  of 
the  sale  in  his  hands,  after  satisfying  the 
secured  debt  and  costs,  to  the  defendants. 
We  therefore  affirm  the  judgment  of  the  su- 
perior court. 

The  reversal  of  the  referee's  finding  con- 
cerning the  sale  of  the  hotel  property  to  the 
company,  ahd  replacing  It  with  the  iSnding 
of  the  court  that  the  sale  was  made  honestly, 
in  good  faith,  and  for  full  value,  long  before 
Moore  and  Gilmer  became  creditors,  and  that 
there  was  no  actual  intent  to  defraud  them, 
appear  as  the  outstanding  facts  of  the  case, 
which  are  fatal  to  the  plaintiff's  recovery. 

In  regard  to  the  defendant's  appeal,  as  to 
the  legal  effect  of  the  judgment  in  Moore 
and  Gilmer  v.  Franklin  Park  Improvement 
Co.,  it  was  agreed  that,  If  the  decision  in  the 
plaintiff's  appeal  is  affirmed,  the  defendant's 
appeal  should  be  dismissed;  and  it  is  so 
ordered. 

Plaintiff's  appeal  affirmed. 

Defendant's  appeal  dismissed. 
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STATE  V.  CONNER  at  al.    (No.  466.) 

(Supreme  Court  of  North  Carolina.    April  6, 

1920.) 

1.  Homicide  «=3>234(5)— Evideaoo  hold  anfll- 
eieat  to  support  fladlna  of  oonspiraey  to 
munler. 

In  a  prosecution  for  murder  of  an  officer, 
evidence  held  sufficient  to  support  a  finding  that 
there  was  a  previous  conspiracy  or  getting  to- 
gether of  the  minds  of  the  defendants  to  kUl 
any  officer  who  attempted  to  arrest  one  of 
them. 

2.  Homiolde  ^=s>29^M embers  of  eonsplracy  to 
kill  all  equally  gailty. 

Where  there  was  a  coming  together  of  the 
minds  of  the  defendants  to  kill  any  officer  who 
attempted  to  arrest  one  of  them,  and  upon  an 
attempted  arrest  of  one  of  the  defendants  the 
other  shot  and  killed  the'  officer,  both  were 
guilty  of  murder  in  the  first  degree. 

3.  Criminal  law  «3»823(4)*Readlng  of  ex- 
oorpt  from  opinion  liy  court  in  instructions 
■ot  error  in  view  of  otiior  instructions. 

In  a  prosecution  for  .murder,  reading  by 
the  court  of  an  excerpt  from  the  report  of  a 
case,  defining  conspiracy  in  an  assault  case, 
held  not  such  a  glittering  generality  or  ab- 
stract proposition  of  law  as  to  render  its  read- 
ing reversible  error,  where  the  court,  both  be- 
fore and  thereafter,  made  appli(5btion  of  the 
law  of  conspiracy  to  the  facts  as  testified  to. 

4.  Hemlddo  «=3>234(7)  —  Fact  of  oonspiraey 
may  lio  oollocted  from  eoliatoral  oiroum- 
stancos. 

The  fact  of  conspiracy  in  a  homicide  case 
may  be  collected  from  collateral  circumstanc- 
es, and  it  is  not  necessary  to  prove  any  direct 
act,  or  even  any  meeting  of  the  conspirators. 

5.  Criminal  law  ^=9423(1)— Each  party  to  con- 
spiracy agent  of  others. 

Bach  party  to  a  conspiracy  to  commit  a 
crime  is  the  agent  of  all  the  others,  so  that 
an  act  done  by  one  in  furthering  the  unlaw- 
ful design  is  the  act  of  all,  and  a  dedaration 
made  by  one,  at  the  time,  is  evidence  against 
all. 

6.  Homicide  ^=s>253(l)  «  Convlotlon  of  mur- 
der In  first  degree  sustained. 

In  a  prosecution  for  murder,  evidence  held 
fluffici.ent  to  sustain  a  conviction  of  murder  in 
the  first  degree. 


Appeal  from  Superior  Court,  Iredell  Coun- 
ty; Adams,  Judge. 

Ralph  Conner  and  Sinclair  Conner  were 
convicted  of  murder  in  the  first  degree,  and 
they  appeal.    No  error. 

The  prisoners  were  convicted  of  the  murder 
in  the  first  degree  of  Lloyd  Cloaninger  who 
at  the  time  of  the  killing  was  deputy  sheriff 
of  Iredell.  The  deceased  under  a  warrant 
ftom  a  justice  of  the  peace  was  commanded 
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aanlt  with  a  deadly  weapon  upon  one  Farln; 
On  Sunday,  Atignst  8,  1919,  a  large  crowd 
of  negroes  and  some  whites  were  attending  a 
camp  meeting  at  Morrow's  Grove,  a  negro 
churdL  Among  these  were  the  prisoners, 
Balph  Conner  and  Sinclair  Conner,  and  their 
brother  Boizy  Conner,  the  last  two  being 
defendants  in  said  warrant,  and  all  three  it 
seems  armed  with  pistols.  The  deceased  of- 
ficer accompanied  by  two  other  officers,  Furr 
and  Broom  of  Mooresvllle,  went  to  the  camp 
meeting  ground  about  3  p.  m.  to  serve  the 
warrant  against  Sinclair  Conner  and  Bolzy 
Conner.  Before  the  actual  attempt  to  serve 
the  warrant  both  of  them  were  Informed 
that  the  officers  were  in  search  of  Sinclair 
to  arrest  him,  and  both  were  armed  with 
pistols.  Sinclair,  Inquiring  where  the  officer 
was,  went  toward  Cloaninger  and  asked  him, 
''What  in  the  hell  does  all  this  meanr  The 
deceased,  Cloaninger,  having  the  warrant  in 
his  hand,  told  Sinclair,  "You  are  under  ar- 
rest; be  quiet,"  to  which  Sinclair  replied: 
"No  God-damned  man  shall  arrest  me!** 
Then,  crouching  behind  a  tall  black  negro, 
he  drew  his  pistol  and  opened  fire  upon  Cloan- 
inger. Cloaninger  returned  the  fire.  The 
only  wound  that  Cloaninger  seems  to  have 
received  at  this  time  was  a  slight  one  in 
one  of  his  arms,  whereas  Sinclair  Conner 
was  so  badly  wounded  that  after  dodging 
behind  an  automobile  he  fell  at  the  foot  of 
a  tree  some  distance  off.  Cloaninger  and 
the  two  other  officers  followed  him  to  the 
tree,  where  Cloaninger  was  trying  to  as- 
certain the  extent  of  Sinclair's  wounds  and 
to  get  a  car  to  take  him  to  some  physician 
for  attention.  While  this  was  going  on, 
Boizy  Conner  came  up  and  attadced  Cloan- 
inger, but  without  a  weapon.  Cloaninger 
used  a  blackjack  in  defending  himself  from 
the  attack  of  Boizy.  Furr  and  Broom,  the 
Mooresville  officers,  then  seized  Boizy,  and 
while  they  were  holding  him  Sinclair  Conner, 
the  other  defendant,  breaking  through  the 
crowd  which  was  trying  to  restrain  him,  and 
declaring  that  he  would  kill  the  damned 
white  man  who  had  shot  his  brother,  came 
up  behind  Cloaninger,  and  fired  two  shots 
into  his  body.  One  of  these  shots  was  not 
fatal;  the  other,  that  which  passed  through 
Cloaninger's  bowels  was  the  cause  of  his 
death.  Testimony  of  H.  C.  B\irr,  of  Dr.  Henry 
Long,  and  Johnson  GabrieL 
Miles  Wilson  testified: 


««i 


I  was  at  the  camp  meeting  on  August  3; 
walked  there  between  12  and  1  o'clock.  I  saw 
Sinclair  and  Balph  Conner  as  I  was  going; 
they  were  on  the  road  between  church  and  the 
woods,  about  100  yards  from  the  church.  There 
were  four  of  them  abreast  together,  Sinclair, 
Ralph,  Boizy,  and  another  fellow  with  uniform 
shirt  and  blue  pants— I  didn't  know  him.    They 


to  arrest  Boizy  Conner  and  one  of  the'  pris-   were  talking  when  they  passed  me,  and  went 
oners,  Sinclair  Conner,  under  a  charge  of  as- 1  around  right  in  front  of  me  up  to  the  phurch. 

^S9For  other  cas«c  sea  same  topic  and  KBT-NUMBER  lo  all  Key-Numbered  Digests  and  Indexes 
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I  wai  going  op  to  tlie  camp  ground;  they  wete 
going  along  in  front  of  mt,  and  I  heard  them 
8ay--Sinclair  said,  1  don't  intend  to  be  ar- 
rested by  any  damned  man,  white  or  anybody.' 
Said,  'I  have  got  as  good  a  gun  as  any  man 
ever  shot.'  And  Ralph  said,  'Yes;  and  I  have' 
got  as  good  a  gun  as  any  man,  and  I  '^ill  use  it, 
if  I  have  to.'  •' 

John  Wally  testified: 

"I  was  at  George  Mayhew's  on  August  8,  and 
was  at  the  camp  ground  that  morning  about  11 
o'clock.  I  saw  Sinclair  Conner  there,  walking 
around  through  the  crowd.  Thete  was  a  soft- 
drink  stand  there,  'and  Sinclair  came  up  and 
made  a  remark  about  the  sherifif.  Some  other 
fellow  walked  up  when  he  came — they  were 
getting  dopes,  Sinclair  among  them.  Ralph  and 
Boizy  came  up  and  called  to  him,  and  he  left" 

And  again: 

*'It  was  a  few  minutes  after  4  o'clock  when 
I  saw  Sinclair,  Ralph,  and  Boicy  at  the  soft- 
drink  stand.-  I  went  to  Mr.  Mayhew's  and  got 
dinner,  and  was  at  the  dope  stand  at  4  o'clock. 
The  dope  stand  was  300  or  400  yards  from  the 
camp  ground.  While  I  was  standing  there,  Sin- 
clair came  up  and  asked  something  about  the 
sheriff,  and  somebody  said.  There  is  the  sher- 
iff over  there,'  and  he  said:  'No;  that  is  a 
boy;  he  can't  arrest  me.  I  am  talking  about 
the  big  sheriff.'  And  after  he  made  this  re- 
mark, Ralph  and  Boisy  came  up,  called  to  him 
as  they  started  off,  going  in  the  direction  of 
the  preaching  stand.  I  heard  them  murmuring; 
I  could  not  understand  what  they  said  as  they 
went  off,  about  300  or  400  yards,  and  about  4 
or  6  o'clock  I  heard  the  report  of  the  pistol.' 
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The  state  relies  upon  this  evidence  of  Wal- 
ly as  particalarly  important  under  the  ques- 
tion of  conspiracy.  It  places  the  three 
brothers  together  after  Sinclair  had  the  de- 
ceased pointed  out  to  him,  and  declared  that 
he  would  not  be  arrested. 

Dick  Craven,  after  testifying  in  regard  to 
the  first  gun  firing  between  Sinclair  and  the 
deceased,  proceeded: 

'*When  they  finished  they  backed  so  that  I 
could  sorter  see  Cloaninger,  and  the  other  fel- 
low went  back  behind  my  machine,  went  down 
to  some  trees,  and  another  negro  on  my  other 
side  attracted  my  attention.  He  said,  *That 
is  my  brother;  they  can't  arrest  him.'  He  was 
about  10  feet  away  [then  he  says  he  was  50 
feet].  He  was  pressing  on  with  the  crowd 
with  a  pistol  in  his  hand.  Four  or  five  old 
colored  women  were  holding  him;  he  was 
pressing  on  and  telling  them,  *Get  back  or  I 
will  shoot.'  He  advanced  further  on,  and  an- 
other colored  man  got  between  them,  and  he 
said,  'Get  out  of  my  way.  This  is  my  brother; 
they  cannot  arrest  him.'  He  was  using  pro- 
fane language.  He  said,  'God  damn;  get  out 
of  my  way.  That  is  my  brother;  nobody  can 
take  him.'  He  said,  'I  have  a  13  shooter,  and 
will  use  it.'  And  everything  that  got  in  his 
way.  he  made  them  get  out  of  his  way — had  the 
pistol  in  his  hand.  He  was  moving,  advancing 
an  the  time,  going  down  the  way  he  saw  Cloan- 
inger—down  there  where  this  other  fellow  fell." 


The  evidence  is  that  this  other  negro  was 
the  prisoner,  Ralph  Conner.  There  was  a 
verdict  of  guilty  of  murder  in  the  first  de- 
gree as  to  both  prisoners,  and  the  capital 
sentence  was  imposed  by  the  Judge,  from 
whidi  both  appealed. 

L.  C.  Caldwell,  of  Statesville,  B.  B.  Jones, 
of  Winston,  and  R.  T.  Weatherman,  of  States- 
ville, for  appellants. 

The  Attorney  General  and  Frank  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  The  prisoners  declined  to 
introduce  any  testimony.  There  i^re  12  as- 
signments of  error  to  the  charge  and  6  to  the 
testimony.  The  exceptions,  broadly  speak- 
ing, present  two  contentions  for  the  prisoners: 
(1>  That  there  was  no  sufficient  evidence  of 
a  previous  conspiracy  between  the  prisoners 
to  compass  the  death  of  the  deceased;  (2) 
That  there  was  no  sufiScient  evidence  to  sub- 
mit to  the  jury,  independent  of  that  concern- 
ing the  conspiraoy  to  murder,  against  the 
defendant  Ralph  Conner. 

The  prisoners'  exertions  1,  2,  3,  4,  6,  and 
6  are  all  based  on  the  theory  that  there  was 
no  evide;ice  of  such  conspiracy.  All  these 
exceptions  are  to  the  admission  or  exclusion 
of  testimony.  Assignment  of  error  1  is  that 
the  judge,  in  charging?  and  defining  what  is 
a  conspiracy  in  law,  said: 

**It  is  not  necessary  to  constitute  the  of- 
fense that  the  parties  should  have  come  to- 
gether and  agreed  in  express  terms  to  unite 
for  a  common  object.  A  mutual,  imphed,  un- 
derstanding is  sufficient,  so  far  as  the  combina- 
tion or  conspiracy  is  concerned,  to  constitute 
the  offense." 

This  is  substantially  the  fifth  syUabns  in 
State  V.  Knotts,  168  N.  C.  178,  88  S.  E.  972. 
To  the  same  purport.  State  t.  Davis,  177  N. 
C.  573,  98  S.  E.  786. 

The  court  then  proceeded  to  Incorporate 
in  his  charge  the  following,  which  he  told 
the  jury  was  a  quotation  from  State  v. 
Knotts: 

"In  this  connection  I  direct  your  attention 
to  a  concise  statement  of  this  principle  con- 
tained in  case  of  State  v.  Knotts,  decided  by 
the  Supreme  Court  of  this  state:  'As  soon  as 
the  union  of  wills  for  the  unlawful  purpose  is 
perfected,  the  offense  of  conspiracy  is  com- 
plete. This  joint  assent  of  minds,  like  all 
other  facts  of  a  criminal  case,  may  be  estab- 
lished as  an  inference  of  the  jury  from  other 
facts  proved;  in  other  words,  by  circumstan- 
tial evidence.  Individuals  who,  though  not 
specifically  parties  to  the  assault,  are  present 
and  consenting  to  the  assemblage  by  whom  it 
is  perpetrated  are  principals  when  the  assault 
is  in  pursuance  of  a  common  design.  There 
may  be  no  special  malice  against  the  party 
slain,  nor  deliberate  intention  to  hurt  him,  but 
if  the  act  was  committed  in  the  prosecution  of 
the  original  purpose,  which  was  unlawful,  the 
whole  party  will  be  involved  in  the  guilt  of 
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liini  who  gave  tbe  blow.  "Where  liMce  is  a 
conspiracy  to  accomplish  an  nnla^nl  purpose, 
and  the  means  are  not  specially  agreed  upon 
or  nnderstood,  each  conspirator  becomes  re- 
sponsible for  the  means  used  by  any  conspira- 
tor in  the  aceomplishment  of  the  purpose  in 
which  they  are  all  at  the  time  engaged.  It 
makes  no  difference  at  what  time  any  one  en- 
tered into  the  conspiracy;  it  may  be,  as  we 
have  seen,  and  indeed  must  be  some  time  be- 
fore it  is  fully  executed.*' 

The  prisoners  contend  tmder  the  first  as- 
signment that  there  could  not  be  an  implied 
conspiracy  unless  there  were  words  or  acts 
to  support  it,  and  that  they  were  lacking  in 
tbis  case. 

There  was  evidence  that  the  three  brothers 
were  together  between  12  and  1  o'dodc,  when 
Sinclair  declared  be  would  not  be  arrested; 
tliat  he  had  as  good  a  gun  as  any  man  ever 
shot;  and  Ralph  said  :  •*Yes;  and  I  have 
got  as  good  a  gun  as  any  man,  and  I  will 
use  it  if  I  have  ta**  Then  there  is  testimony 
of  Sinclair  looking  up  the  deceased  and 
swearing  as  he  did  so  that  no  man  should 
arrest  him^  that  he  opened  fire  upon  the 
officer  alm6st  immediately  upon  coming  into 
his  presence;  that  Ralph  forced  his  way 
through  the  crowd,  plstbl  In  hand,  swearing 
and  threatening  to  kill  the  officer,  and,  com- 
iii£;  up  behind  the  officer,  fired  two  shots, 
witbout  notice  and  without  warning,  into  his 
body,  killing  him. 

[1,2]  From  these  facts  and  circumstances 
the  Jury  might  Infer  a  previous  conspiracy 
or  coming  together  of  their  minds  to  kill 
any  olBcer  who  attempted  to  arrest  Sinclair. 
If  there  was  such  conspiracy  or  agreement, 
botti  these  prisoners  were  rightly  convicted 
of  murder  in  the  first  degree.  All  six  of  the 
assignnients  to  the  test^nony  were  based 
upon-  tlie  theory  that  there  was  no  evidence 
of  Buch  conspiracy,  and  cannot  be  sustained. 

f 93  In  reading  the  above  excerpt  from 
State  ▼.  Knotts  as  to  the  definition  of  con- 
spiracy the  court  did  not  adopt  the  facts 
in  that  case,  nor  was  it  a  glittering  general- 
ity or  an  abstract  proposition  pf  law,  for- 
bidden by  what  was  said  in  State  v.  Jones, 
87  N.  C  547,  for  the  Judge  correctly  applied 
the  law  to  the  evidence. 

The  prisoners^  assignments  of  error  3,  4, 
and  5  are  to  the  Judge's  statement  of  the 
testimony  to  the  Jury.  We  find  no  Just 
ground  of  complaint  He  told  the  Jury  It 
waa  only  to  refresh  their  memories,  and  they 
most  be  guided  by  their  own  recollection  of 
what  the  witnesses  said.  Both  before  and 
thereafter  the  Judge  made  the  application 
of  the  law  of  conspiracy  to  the  facts  as  tes- 
tified to. 

[4,  S]  Assignments  of  error  6  and  7  are  that 
the  court  did  not  submit  the  question  of  mur- 
der in  the  second  degree  as  to  Ralph  Ck)nner« 
Tha  eonrt  charged  the  Jury,  as  appears  ftom 
the  record,  as  foUowa; 
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"As  to  Ralph  Onmer,  you  msy  return  one 
ol  three  vecdieta;  guilty  of  murder  in  the  first 
degree,  -or  guilty  of  murder  in  the  second  de* 
gree,  or  not  guilty." 

Assignment  of  error  8  is  to  the  Judge*8 
statement  of  the  law  of  conspiracy  as  appli- 
cable to  the  aspects  of  the  testimony  in  this 
case»  but  we  find  po  error  therein.  His  honor 
told  the  Jury: 

"The  evidence  supporting  a  conspiracy  is 
generally  drcumstantial;  it  is  not  i^ecessary 
to  prove  any  direct  act,  or  even  any  meeting  of 
the  conspirators,  as  the  fact  of  conspiracy  may 
be  collected  from  the  collateral  circumstances 
of  each  case.  It  is  for  the  court  to  say 
whether  or  not  such  connection  has  been  suffi- 
ciently shown,  but  when  that  is  done  the  doc* 
trine  applies  that  eadb  party  Is  an  agent  for 
all  the  others,  so  that  an  act  done  by  one,  in 
furthering  the  unlawful  design.  Is  the  act  of 
all,  and  a  declaration  made  by  one,  at  the  time, 
is  evidence  against  alL" 

This  is  sustained  by  2  Whart  Grim.  ESv. 
p.  1432. 

In  the  asatgnments  of  error  11  and  12  the 
prisoners  insist  that  the  court  was  in  error 
to  submit  the  charge  of  murder  in  the  first 
degree  against  Ralph  Conner  because  there 
was  no  evidence.  There  was  testimony  which 
Justified  the  Jury  in  finding  that  there  was 
a  conspiracy,  between  the  prisoners  to  be 
inferred,  and  indeed  previous  to  the  killing. 

[f]  On  reviewing  the  entire  testimony,  if 
believed  by  th^  Jury,  and  which  the  prisoners 
did  not  see  fit  to  attempt  to  contradict,  the 
deceased  and  the  other  ofi^cers  of  the  law 
came  with  a  warrant  to  arrest  the  two  broth* 
ers,  Boi^  Ckmner  and  Sinclair  Conner,  and 
both  these  men  and  their  other  brother, 
Ralph,  were  armed,  and  upon  learning  of 
the  intention  of  the  officer  to  arrest^  them, 
Sinclair  declared  his  intention  not  to  be 
arrested,  and  Ralph  concurred  by  declaring 
also  his  intention  to  use  his  weapon  to  pre- 
vent it;  Sinclair  fired  at  the  officer,  Boizy 
also  came  up  and  attacked  the  ofiScer,  but 
without  a  weapon,  and  when  two  of  the  of- 
ficers arrested  and  were  holding  Boizy,  Ralpb 
Conner,  the  other  prisoner,  breaking  through 
the  crowd,  which  were  trying  to  restrain 
him,  came  up  behind  the  officer,  declaring 
he  would  kill  the  damned  white  man  who  had 
shot  his  brother,  and  fired  two  shots  into 
his  body,  killing  him.  This  surely  was  suf- 
ficient evidence,  if  ever  there  could  be  such, 
of  murder  in  the  first  degree,  and  exceptions 
11  and  12  cannot  be  sustained. 

The  court  instructed  the  Jury  that  as  to 
Ralph  Conner  they  might  return  one  of  three 
verdicts ;  "guilty  of  murder  In  the  first  de- 
gree, guilty  of  murder  in  the  second  degree, 
or  not  guilty."  And,  as  to  Sinclair  Conner, 
"guilty  of  murder  in  the  first  d^ree,  guilty 
of  murder  in  the  second  degree,  or  guilty  of 
an  assault  with  a  deadly  weapon,  with  in- 
tent to  mu  ia  breach  oC  thA  act  of  }919." 
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The  charge  of  fhe  court  la  yery  full  and 
complete,  and  presents  every  reasonable  hy- 
pothesis in  favor  of  both  of  the  prisoners. 
Besides  charging  folly  as  to  what  constltnted 
a  conspiracy,  the  court  instructed  the  Jury: 

^The  state  mast  further  satisfy  the  jury, 
beyond  a  reasonable  doubt,  that  said  conspira- 
•cy  between  the  prisoners  was  formed  and  en- 
tered into  by  them  prior  to  the  time  that  the 
fatal  shot  was  fired.  And  that  if  they  found 
from  the  evidence  that  the  prisoner  entered 
into  sucb  oonspiracy  for  the  purpose  merely 
of  resisting  the  officer,  but  not  to  the  extent 
of  taking  his  life,  if  necessary,  the  prisoners 
under  the  circumstances  recited,  nothing  elsd 
appearing,  would  be  guilty  of  murder  in  the 
second  degree." 

In  the  able  charge  the  judge  carefully  pro- 
tected the  rights  of  the  prisouers  in  every 
aspect,  and  we  find  no  error  as  to  either  of 
the  prisoners. 

No  error. 


<U4  S.  C.  US) 

FLOYD  St  al.  v.  CALVERT  et  al. 
(No.  10405.) 

(Supreme  Court  of  South  Cllarolina.     Biay  0, 

1&20.) 

1.  Statutes  ^=990(2)— Aot  authorizing  eleetloii 
on  abandonment  of  com  mission  charter  In  one 
oity  is  invalid. 

The  Act  of  March  14,  1920,  amending  a 
prior  act  so  as  to  require  an  election  on  the 
<]ue8tion  of  abandoning  the  commission  form 
of  government  in  a  named  city,  is  contrary  to 
Const,  art  3,  |  34,  prohibiting  local  or  special 
laws  to  incorporate  cities  or  change  the  char- 
ters thereof,  and  article  8,  §  1,  requiring  gen- 
eral laws  for  the  organisation  and  classification 
of  municipal  corporations. 

2.  Statutes  «=»90(l)*Consititvtlon  «tfthorfz. 
ing  special  provisions  for  munioipal  govern- 
jaent  relates  to  oountiesy  not  to  cities  and 
towns. 

Const  art  7,  1 11,  referring  to  counties  and 
•cotmty  government  and  authorizing  the  Legis- 
lature to  make  special  provisions  for  municipal 
government,  relates  to  counties  and  not  to  cities 
or  towns.  • 

.3.  Statutes  ^=s>90(2)*AuthoriziBg  eleotion  in 
one  oity  without  petition  required  elsewhere 
destroys  generality  of  statute. 

Where  a  statute  required  a  petition  or  an 
election  in  cities  on  the  question  of  abandoning 
the  commission  form  of  government,  an  amend- 
ment thereto  requiring  an  election  in  a  named 
^ty  without  the  petition  destroys  the  generality 
of  the  law  and  cannot  be  sustained  as  a  spe- 
^al  provision  allowable  in  a  general  law. 

Appeal  from  Common  Pleas  Circuit  Ck)urt 
-of  Spartanburg  County ;  Ernest  Moore,  Judge. 

Action  by  John  F.  Floyd  and  others  against 
Arch  B.  Calvert  and  others  to  enjoin  the 
holding  of  an  election.   Judgment  for  defend- 


ants, and  plalntifb  appieaL    Reversed,  and 
election  enjoined* 

G.  W.  Nicholls,  and  John  Gray  Evans,  both 
of  Spartanburg,  for  appellants. 

J.  H.  Marlon,  of  Chester,  and  U  G.  South- 
ard, of  Spartanburg,  for  respondents. 

FBASER,  J.  This  is  an  action  to  enjoin 
an  election  to  abolish  the  commission  form 
of  government  in  the  city  of  Spartanburg 
under  an  act  of  the  Legislature  of  1920. 

The  act  is  as  follows: 

"An  act  to  amend  an  act  entitled  'An  act  to 
amend  section  26  of  an  act  entitled  ''An 
act  to  regulate  the  holding  of  elections  for 
the  commission  form  of  government  in  cities 
of  over  four  thousand  inhabitants  and  to  pro- 
vide for  the  adoption  of  said  form  of  govern- 
ment in  cities  of  over  ten  thousand  and  less 
than  twenty  thousand  and  cities  of  over  fifty 
thousand  and  less  than  one  hundred  thousand 
inhabitants,  and  in  dties  named  herein,"  by 
adding  a  proviso  to  said  section  as  to  the 
city  of  Spartanburg,'  approved  the  14th  of 
March,  1920,  requiring  an  election  on  the 
abandoning  of  the  commission  form  of  gov* 
ernment  by  the  city  of  Spartanburg. 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  South  Carolina:  That 
said  section,  as  so  amended,  be  further  amended, 
by  striking  out  all  of  said  section  after  the 
word  'government'  on  line  seven  thereof,  and  in- 
serting in  lieu  thereof  the  following:  'Provided, 
that  the  city  of  Spartanburg  may  abandon  the 
commission  form  of  government  without  a  peti- 
tion being. filed  therefor  as  provided  for  in  the 
election  for  the  adoption  of  the  commission  form 
of  government:  Provided,  further,  that  there 
shall  be  held  in  the  city  of  Spartanburg  on  May 
11,  1920,  between  the  hours  of  eight  a.  m.  and 
eight  p.  m.  an  election  to  determine  whether  or 
not  the  city  of  Spartanburg  shall  abandon  the 
commission  form  of  government;  said  election 
shall  be  held  in  accordance  with  the  rules  and 
laws  governing  general  elections,  and  the  books 
of  registration  both  county  and  dty  shall  be 
opened  from  March  8th,  1920,  and  remain  open 
until  within  thirty  days  before  said  election* 
It  shall  be  the  duty  of  the  commissioners  of  elec- 
tion of  the  city  of  Spartanburg  to  provide  a 
sufficient  number  of  ballots  to  be  voted  at  said 
election,  and  to  appoint  the  managers  and  de- 
clare the  results  of  the  election;  said  ballots 
to  be  in  form  as  follows:  "For  the  abandonment 
of  the  commission  form  of  government"— "Yes" 
or  "No."  Those  voting  in  favor  of  abandonment 
shall  erase  the  word  "No'' — those  voting  against 
the  abandonment  shall  erase  the  word  "Yes"  on 
said  ballots.  In  case  a  majority  of  the  votes 
cast  at  said  election  be  in  favor  of  abandonment 
of  the  commission  form  of  government,  the  said 
conunissioners  of  election  shall  declare  the  re- 
sult within  five  days  thereafter;  and  on  the 
13th  day  of  July  thereafter  an  election  shall  bo 
held  for  mayor  and  aldermen  to  serve  as  sudi 
under  the  provisions  of  the  general  law  applica- 
ble to  the  city  of  Spartanburg  before  the  adop- 
tion of  the  commission  form  of  government,  who 
shall  qualify  within  five  days  after  their  elec- 
tion: Provided,  if  said  election  result  against 
the  abandonment  of  the  commission  form  of  gov- 
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eminent  the  question  of  abandonment  thereof 
may  be  resubmitted  to  the  electors  of  said  city 
by  petition  as  herein  provided.  The  cost  of 
said  registration  and  election  shall  be  paid  by 
the  dty  of  Spartanbarg*— so  that  said  section, 
when  so  amended,  shall  read  as  foUows: 

''See.  26.  Any  dty,  after  operating  for  six 
years  under  the  provisions  of  this  article,  may 
abandon  the  form  of  government  herein  provided 
and  accept  the  provisions  of  the  general  law 
applicable  to  it  before  adoption  of  this  form  of 
government  by  procedure  of  petition  and  election 
on  the  question  of  abandonment  in  the  manner 
provided  hereinabove  for  adopting  this  form  of 
government ;  provided,  that  the  dty  of  Spartan- 
burg may  abandon  the  commission  form  of  gov- 
ernment without  a  petition  being  filed  therefor 
as  provided  for  in  the  dection  for  the  adoption 
of  the  commisdcm  form  of  government;  pro- 
vided, further  that  there  shall  be  hdd  in  the 
dty  of  Spartanburg,  on  May  11th,  1920,  be- 
tween the  hours  of  eight  a*  m«  and  eight  p.  m* 
an  election  to  determine  whether  or  not  the  city 
of  Spartanburg  shall  abandon  the  commission 
form  of  government.  Said  election  shall  be  hdd 
in  accordance  with  the  rules  and  laws  govern- 
ing general  dections,  and  the  books  of  registra- 
tion both  county  and  dty,  shall  be  opened  from 
March  8th,  1920,  and  remain  open  until  within 
thirty  days  before  said  dection.  It  shall  be  the 
duty  of  the  conmiissioners  of  dection  of  the 
dty  of  Spartanburg  to  provide  a  suffident  num- 
ber of  ballots  to  be  voted  at  said  election,  and 
to  appoint  managers  and  dedare  the  result  of 
the  dection;  said  ballots  to  be  in  form  as  fol- 
lows: 'For  the  abandonment  of  the  commisdon 
form  of  government,'  *Yes'  or  *M<o.'  Those  vot- 
ing in  favor  of  abandonment  shall  erase  the 
word  'No'— those  voting  against  the  abandon- 
ment shall  erase  the  word  ^Tes'  on  said  ballots. 
In  case  a  majority  of  the  votes  cast  at  said 
election  be  in  favor  of  abandonment  of  the 
commisdon  form  of  government,  the  said  com- 
missioners of  election  shall  dedare  the  result 
within  fih^e  days  thereafter ;  and  on  the  13th  day 
of  July  thereafter,  an  election  shall  be  hdd  for 
mayor  and  aldermen,  to  serve  as  such  under 
the  providons  of  the  general  law  applicable  to 
the  dty  of  Spartanburg  before  the  adoption  of 
the  conuniBdon  form  of  government,  who  shall 
qualify  within  five  days  after  thdr  election; 
provided,  if  said  dection  result  against  the  aban- 
donment of  the  commission  form  of  government, 
the  question  of  abandonment  thereof  may  be  re- 
submitted to  the  electors  of  said  dty  by  petition 
at  herdn  provided.  The  cost  of  said  registra- 
tion and  election  shall  be  paid  by  the  dty  of 
Spartanburg. 

"Sec.  2.  This  act  shall  take  effect  immediately 
upon  its  approval  by  the  Governor.** 

It  is  daimed  that  tbls  act  Is  in  violation 
of  section  1  of  artlde  8  of  the  Constitution. 
That  provision  is: 

"The  Qeneral  Assembly  shall  provide  by  gen- 
eral laws  for  the  organization  and  dasdfication 
of  munidpal  corporations.  The  powers  of  ea^ 
dass  shall  be  defined  so  that  no  such  corpora- 
tion shall  have  any  powers  or  be  subject  to  any 
restrictions  other  than  all  corporations  of  the 
same  class.  Cities  and  towns  now  existing  un- 
der spedal  diarters  may  reorganise  under  the 
genand  laws  of  the  states  and  when  so  isorgan- 


ised  thdr  spedal  diarters  diall  cease  and  deter- 
mine.'* 

It  Is  also  claimed  that  tlie  act  Is  in  con- 
trav^tion  of  sectioQ  84  of  article  8.  That 
proTlsion,  In  part.  Is: 

"The  General  Assembly  •  •  •  diall  not 
enact  local  or  spedal  laws  concerning  any  of  the 
following  subjects  or  for  any  of  the  fdlowing 
purposes,  to  wit:    •    •    • 

"II.  To  incorporate  dties,  towns  or  villages, 
or  change,  amend  or  extend  the  diarter  there- 
of    ••    • 

"X.  The  Genera]  Assembly  shall  forthwith  en- 
act general  laws  concerning  said  subjects  for 
said  purposes,  which  shall  be  uniform  in  their 
operations ;  provided,  that  nothing  contained  in 
this  section  shall  prohibit  the  General  Assembly 
from  enacting  spedal  provisions  in  general 
laws." 

[1]  A  carefol  reading  of  the  statute  shows 
condturivdy  that  the  only  dty  that  has  or 
can  have  an  dection  under  this  act  to  abol- 
ish the  commission  form  of  government, 
without  a  petition,  is  S^partanhnrs*  The 
Constitntion  plainly  says: 

"No  such  corporation  shall  have  any  powers 
or  be  subject  to  any  restrictions  other  than  all 
corporations  of  the  same  dass." 

The  act  Ignorea  all  classiflication,,'  and, 
whether  the  holding  of  an  election  without 
a  petition  of  the  voters  be  considered  as  a 
power  or  restriction,  it  is  equally  forbidden 
by  section  1  of  article  8  of  the  Constitution. 

[2]  The  violation  of  artide  8,  S  34,  Is  just 
as  clear.  The  Constitution  forbids  a  special 
act  that  changes,  amends,  or  extends  the 
charter  of  a  munidpal  corporation.  This 
act  changes  the  charter  of  Spartanburg  in 
one  of  its  most  fundamental  provisions,  in 
that  it  seeks  to  diange  its  form  of  goyem- 
ment  It  is  said,  however,  that  section  11  of 
artide  7  is  authority  for  this  act  The  case 
of  Carroll  v.  York,  109  S.  0.  1,  95  8.  £.  121, 
shows  that  this  section  does  not  apply  to 
cities  or  towns. 

[3]  It  is  further  daimed  that  special  pro- 
visions in  general  laws  are  allowed.  This  is 
true,  but  untenable  in  this  case,  inasmuch 
as  Spartanburg  is  entirely  exempt  from  the 
important  provision  as  to  the  petition  that 
is  the  basis  for  the  call  for  the  election.  Sudi 
a  provision  destroys  the  generality  of  the 
law,  and  is  therefore  prohibited. 

The  trial  judge  who  heard  these  proceed- 
ings on  circuit  dedared  the  act  to  be  con- 
stitutional. From  this  holding  this  appeal 
is  taken.  The  exceptions  that  raise  these 
questions  must  be  sustained. 

The  judgment  appealed  from  is  reversed 
and  the  election  enjoined.  Let  the  remittitur 
be  sent  down  at  once. 

G ART,  a  J.,  and  HYDBICK.  WATTS,  and 
GAGB,  JJ.,  concor. 
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M0GREGORV.8TATE  CO.etal.    (No.  10407.) 

(Supreme  Goort  of  South  Garolina.    May  12, 

1920.) 

1.  Libel  and  slander  ^=s>33— False  publloation 
of  statement  that  druggist  recommended  pat- 
ent medioine  does  not  warrant  inference  of 
kijnry. 

The  mere  pnblicatioxi  of  false  statement 
that  a  retail  druggist's  statement  indorsed  a 
particular  patent  medicine  does  not  without 
more  warrant  an  inference  of  injury. 

2.  Libel  and  slander  ^=s> I— Essentials  of  ao- 
tlonable  libel  against  retail  druggist  stated. 

To  constitute  actionable  libel  of  a  retail 
druggist  concerning  his  business,  the  writing 
must  have  been  Inspired  by  malice;  it  must 
haye  tended  to  impeach  the  druggist's  reputa- 
^tion  and  injured  his  business. 

3.  Pleading  ^=s»8 (3)— Averment  that  publloa* 
tion  waa  libelous  Is  oonduslon. 

An  averment  that  a  publication  was  libel- 
ous is  a  conclusion. 

4.  Libel  and  slander  ^=»6( I)— Publication  may 
he  both  false  and  mallelous,  but  not  action- 
able. 

A  publication  may  be  both  false  and  mali- 
cious, but  not  actionable. 

5.  Libel  and  slander  «=s>88,  123(9)— Mere  alle- 
gation of  Injury  will  not  make  it  actlonabie» 
and  question  Is  for  the  court. 

Mere  allegations  of  injury  from  a  publica- 
tion of  a  false  writing  will  not  make  It  action- 
able, but  the  inference  of  hurt  arising  out  of 
the  statement  of  facts,  in  order  to  become  ac- 
tionable, must  be  such  an  inference  as  is  es- 
tablished by  the  general  consent  of  men,  and 
the  inference  must  be  Judged  of  by  the  court  In 
the  first  instance. 

6.  EvIdenoe  ^=3»20(l)  —  Common  Icnowtedge 
that  reputable  druggists  sell  patent  medicine. 

It  is  common  knowledge .  that  patent  medi- 
cines are  sold  by  many  reputable  druggists. 

Appeal  from  Gommon  Pleas  CHrcuit  Court 
of  Rldiland  €k>anty ;  W.  H.  Townsend,  Judge. 

Action  by  E.  G.  McGregor,  doing  business 
as  McGregor's  Drug  Store,  against  the  State 
Company  and  the  Irogen  Chemical  Company. 
From  an  order  sustaining  a  demurrer  to  the 
complaint,  plalntlif  appeahi.    Affirmed. 

The  exception  referred  to  is  as  follows: 

The  plaintiif  herein  excepts  to  the  order  of 
his  honor  W.  H.  Townsend,  presiding  judge, 
dated  May  21,  1919,  iu;>on  the  ground: 

(1)  That  his  honer  erred  in  holding  and  ad- 
Judging,  "I  do  not  tliink  the  publication  was  ei- 
ther libelous  or  cidculated  to  injure  the  plain- 
tiff," because: 

(a)  Ihe  publication  was  libelous  on  its  face 
as  tending  to  represent  the  plaintiff  as  holding 
himself  out*  as  ah  indorser  and  sponsor  for  a 
patent  medicine. 


(b)  The  said  publication  was  calculated  to  in- 
duce the  public  to  believe  that  the  plaintiff  waa 
indorsing  and  recommending  a  patent  medi- 
cine. 

(c)  The  said  publication  was  calculated  to  in- 
jure the  plaintiff  in  his  business,  reputation,  and 
standing. 

(d)  The  purport  and  meaning  of  the  said 
publication  should  have  been  submitted  to  the 
jury  for  its  determiiuition. 

D.  W.  Robinson,  of  Columbia,  for  appellant 
Benet,  Shand  &  McGowan,  of  Columbia, 
for  respondents. 


GAGE,  J.  Action  for  libel.  Demurrer  by 
the  State  Company.  Order  sustaining  the 
demurrer.    Appeal  by  the  plaintiff. 

The  circumstances  of  the  case,  apparent 
from  the  allegations  of  the  complaint,  are 
these:  One  of  the  defendants,  the  Irogen 
Chemical  Company,  was  the  manufacturer 
of  a  patent  medicine  called  Irogen,  said  to 
contain  ''essential  elements  to  red  blood  cor- 
puscles*'; that  on  March  20,  1918,  and  on 
March  24,  1918,  there  appeared  in  the  State 
Newspaper  an  unsigned  display  print  and 
voluminous  advertisement  of  this  medicine, 
the  objectlonal  part  of  which  la  thus  set  out 
in  the  complaint: 

"Scientists  Discover  Nation's  Secret  of  Regen* 
erating  Blood  and  Vitol  Powers. 

"World's  Greatest  Authorities  Demonstrate 
*     Irogen  Is  True  Blood  Builder. 

"Druggists  Tell  How  Irogen  Invigorates. 

"Greatest  Strength  Builder  Known  to  Medical 

World. 

"Supplies  Elements  Essential  to  Blood,  Steadies 

Nerves,  and  Confers  Power  of 

Resistance  to  Disease. 

"Soon  after  it  became  known  in  Columbia 
that  Irogen,  the  new  strength  and  blood  build- 
er, had  been  discovered,  leading  druggists  here 
immediately  tools  steps  to  secure  a  supply  in 
order  that  the  people  of  this  section  might  se- 
cure the  benefit  of  science's  latest  effort.  Sev- 
eral well-known  druggists  even  went  so  far  aa 
to  mak^  a  thorough  investigation  of  Irogen  and 
learned  of  the  amazing  results  said  to  have 
been  experienced  from  its  use.  These  well- 
known  men  unhesitatingly  and  voluntarily  came 
forward  and  declared  their  belief  that  the  new 
discovery  is  the  greatest  strength  builder  known 
to  the  medical  world.  Their  investigation  show* 
ed  that  Irogen  supplies  the  one  element  abso- 
lutely necessary  to  the  blood,  without*  which 
new  blood  cannot  be  generated.  They  also 
leaxned  that  in  Irogen  the  human  system  Is  giv- 
en that  which  steadies  the  nerves  and  gives  the 
powers  sO  necessary  to  resist  disease. 

'*The  following  druggists  of  Cplumbia  are  the 
distributors  of  Irogen  tablets  and  have  received 
descriptive  literature  with  full  directlona  and 
explanatloDS.  •  ♦    •    • 
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-*^iith  CaroUna  Draggists  Qet  Supply  of  Iro- 
gen  Strength  Bmlder. 

^Shipments  of  New  Product  Hurried  from  Co- 
lumbia, Charleston*  and  Spartanburg  Whole- 
salers to  Retail  Druggists  Throughout  the 
State. 

"It  is  offieiaUy  announced  that  Irogen,  acting 
-in  the  nature  of  blood  food,  supplies  the  ele- 
ments which  nature  requires  for  the  generation 
of  new,  red  blood  corpuscles,  and  that  its  won- 
-derful  strengthening  action  is  directly  due  to 
its  regeneration  of  the  blood,  which  imparts 
nourishment  and  new  strength  to  nerves,  mus- 
cles, and  vital  organs. 

"Leading  druggists  of  the  state,  who  were 
4imong  the  first  to  introduce  the  new  discovery 
into  their  respective  communities,  and  who  have 
had  opportunity  to  observe  its  strengthening 
and  curative  effects  in  a  great  variety  of  chron- 
ic weaknesses  and  diseases,  claim  that  the  aver- 
age person  is,  at  this  season  of  the  year,  ab- 
normal in  blood  quality^  and  that  their  blood 
absolutely  requires  the  element  which  Irogen 
supplies.  They  predict  that  Irogen  will  be  used 
by  the  public  at  large  as  a  general  strength 
builder  and  blood  builder  to  overcome  system- 
ic and  nervous  weaknesses  and  to  build  up 
vigorous  health  and  vital  resistance  to  disease 
of  all  kinds. 

'*Besidents  of  Columbia  may  obtain  Irogen  at 
^my  of  the  leading  drug  stores,  as  follows." 

After  the  first  advertisement,  and  before 
-tbe  second  advertisement,  the  plaintiff  wrote 
the  State  Company  the  folio wlug  letter: 

'^March  20,  19ia 

*The  State,  City:  In  your  issue  of  this 
•date,  on  page  9,  in  an  advertisement  of  Iro- 
gen,' the  name  of  McGregor's  Drug  Store,  of 
which  I  am  the  proprietor,  appears  as  one  of 
the  distributors  of  this  medicine,  and  by  infer- 
ence as  having  investigated  and  indorsed  it. 

''This  is  to  notify  you  that  the  publication  of 
my  name  in  this  connection  was  entirely  tinau- 
thorized  by  me,  and  I  ask  that  you  eliminate  it 
from  future  advertisements  of  this  medicine  or 
any  other  unless  sanctioned  by  me. 
'Yours  very  truly." 


Ml 


The  drug  stores  named  in  the  advertise- 
ments as  the  distributors  of  the  medicine  in- 
cluded the  plaintiff  and  23  others  in  and 
about  Columbia. 

The  court  rules,  "I  do  not  think  the  publi- 
cation was  either  libelous  or  calculated  to  in- 
jure the  plaintiff,**  and  no  more.  There  is 
*one  exception,  subdivided  into  four  postu- 
^lates.    Let  the  same  be  reported. 

[1]  It  is  true  that  the  pubUcatlon  t^ded  to 


represent  the  plaintiff  as  holding  himself  out 
as  an  Indorser  and  sponsor  for  a  patent  medi- 
cine, and  that  the  publication  was  calculated 
to  induce  the  public  to  believe  that  the  plain- 
tiff was  indorsing  and  recommending  a  pat- 
ent medicine.  Bat  it  is  not  reasonably  true 
from  the  complaint  that  the  publication  was 
calculated  to  injure  the  plaintiff  in  his  busi- 
ness reputation  and  standing. 

[2]  To  constitute  actionable  libel:  (1)  The 
writing  must  have  been  inspired  by  malice; 
(2)  it  must  have  tended  to  impeach  the  reputa- 
tion of  McGregor;  and  (3)  thereby  to  injure 
his  business.  All  the  authorities  so  agree, 
and  it  ought  not  to  be  necessary  to  dte  them. 

[8,  4]  The  complaint  alleges  maUce.  The 
further  allegation  of  the  complaint  is  that  the 
publication  waa  ''libelous" ;  but  so  much  is 
the  statement  of  a  legal  conclusion,  and  not 
of  a  flact  However,  the  publication  may  have 
been  false  and  malicious,  and  yet  not  action- 
able. Nott,  J.,  in  Mayrant  v.  Bichardson,  1 
Nott  &  McC.  351,  9  Am.  Dec.  707. 

[5]  It  is  true  the  complaint  alleges  that  the 
publication  tended  to  impeach  the  reputation 
of  the  plaintiff  and  to  Injure  his  businessi  but 
that  bald  allegation  does  not  make  the  publi- 
cation actionable,  else  a  confessedly  harmless 
act  may  be  converted  into  a  harmful  act  by 
a  mere  allegation. 

The  inference  of  hurt  arising  out  of  a  state- 
ment of  facts  in  order  to  become  actionable, 
must  be  sudi  an  inference  as  is  established 
by  the  general  consent  of  men,  and  the  infer- 
ence must  be  jndged  of  by  the  court  in  the 
first  instance.  Odger  on  libel  and  Slander, 
p.  26;  17K.G.  14.264. 

If  the  plaintiff  was  published  as  an  indors- 
er of  Irogen,  nothing  else  appearing  and  noth- 
ing elae  ^oes  appear,  there  is  no  reasonable 
Inference  to  be  drawn  therefrom  that  hts  r^H 
utatlon  was  thereby  impeached*  or  that  his 
business  was  thereby  injuoed.  Indeed,  it 
was  stated  at  the  bar  that  the  plaintiff  in 
fact  had  two  bottles  of  the  concoction  on  his 
shelves. 

{6]  It  is  common  knowledge  that  patent 
medicines  are  sold  by  many  reputable  drug- 
gists ;  and  to  hold  that  such  a  practice,  noth- 
ing more  appearing,  is  disreputable  or  hurt- 
ful, would  be  a  non  sequitur  and  a  dictum. 

The  judgment  below  is  affirmed. 

GARY,  a  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 
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WHITE,  CooBty  Supervisor,  et  aL  v.  SAN- 
DERS.   (No.  10409.) 

(Supreme  Court  of  South  CSaroUmu    Biay  18» 

19200 

1.  Coovlett  ^s»7— Snpervltor  may  teleot  oon- 
vlots  to  work  roads  wlthoat  oonsent  of  super- 
intendent  of  penitentiary. 

Under  Act  Feb.  25,  1914  (28  St.  at  Large, 
p.  626),  allowing  the  county  supervisor  to  se- 
lect convicts  desired  to  work  roads,  the  super- 
visor is  not  bound  to  obtain  the  consent  of  the 
superintendent  of  the  penitentiary  to  his  se- 
lection. 

2.  Prisons  ^=s»  1 3— Superintendent  of  ponlton- 
tiary,  refusing  to  rsdollvor  oonvlot  to  county 
supervisor,  lias  burden  of  showing  unoondl* 
tlonai  deliveiy  to  penitentiary. 

Where  a  convict  selected  by  the  county  su- 
pervisor to  work  the  roads  became  ill  and  was 
sent  to  the  penitentiary,  and  after  recovery  the 
superintendent  of  the  penitentiary  refused  to 
return  him  to  the  supervisor  of  the  county, 
though  the  penitentiary  offered  its  facilities 
for  treatment  of  convicts  on  county  chain  gangs, 
etc.,  who  might  become  ill,  on  the  ground  that 
the  custody  of  the  convict  was  unconditionally 
delivered,  the  superintendent  has  the  burden  of 
establishing  that  contention,  and  on  failure 
must  redeliver  the  convict. 

Appeal  from  Common  Fleas  Circuit  CV>urt 
of  Richland  County;  fihrnest  Moore,  Judge. 

Petition  by  Lw  O.  White,  as  Supervisor  of 
Sumter  County,  and  others,  for  writ  of  man- 
damus against  A.  K.  Sanders,  individuaUy 
and  as  Superintendent  of  the  South  Carolina 
Penitentiary.  After  hearing  on  rule  to  show 
cause,  the  petition  was  dismissed,  and  peti- 
tioners appeal.   Reversed. 

Ia  D.  Jennings  and  A.  8.  Harby,  both  of 
Sumter,  for  appellants. 

S.  Bl  Wolfe^  Atty.  G^en.,  and  M.  C.  Lump- 
kin, Asst.  Atty.  Cen.,  for  respondent 

GARY,  C.  J.  The  following  statement  of 
the  facts  appears  in  the  argum^it  of  the  ap» 
pellantB'  attorney,  and  is  adopted  by  the  re- 
spondent's attorneys: 

*'Harry  Bowman  was  convicted  of  administer- 
ing poison  on  the  12th  day  of  October,  1917, 
and  was  sentenced  to  serve  a  term  of  four  years 
upon  the  chain  gang  or  be  confined  for  a  like 
period  in  the  state  penitentiary.  Bowman  com- 
menced serving  lus  sentence  upon  the  chain 
gang.  After  eight  or  ten  months  he  became  ill, 
or  feigned  illness,  and  upon  the  direction  of  the 
supervisor  of  Sumter  county  he  was  sent  to  the 
state  penitentiary.  By  March,  1919,  he  had  re- 
covered and  was  able  to  work,  and  informed 
the  supervisor  of  Sumter  counly  of  that  fact, 
whereupon  the  supervisor  requested  the  super- 
intendent of  the  penitentiary  to  return  Bowman 
to  him. 

**Mr.  Sanders,  the  superintendent  of  the  peni- 
tentiary, refused  this  request,  and  there  ensued 


the  correspondence  set  out  in  the  case;  the 
matter  finally  being  submitted  to  the  Attorney 
General,  who  advised  Mr.  Sanders  that  he  had 
no  right  to  retain  the  custody  of  Bowman.  Mr. 
Sanders  still  refusing  to  deliver  Bowman  to  the 
proper  authorities  from  Sumter  county,  upon  a 
petition  setting  out  the  foregoing  facts,  his 
honor.  Judge  £hiiest  Moore,  issued  a  rule  to 
show  cause,  directed  to  Mr.  Sanders,  why  Bow- 
man should  not  be  returned  to  Sumter  county. 

"Mr.  Sanders  made  return  to  the  rule,  set- 
ting out  only  two  facts  not  included  in  the  peti- 
tion. The  first  of  these  was  that  Bowman  wss 
not  sent  to  the  penitentiary  for  treatment, 
but  his  custody  was  surrendered  unconditionally 
to  the  penitentiary  authorities.  The  second  al- 
leged fact  was  that,  if  the  superintendent  of  the 
penitentiary  were  required  to  return  convicts  in 
cases  similar  to  this,  it  would  cause  him  great 
inconvenience  and  render  it  impossible  for  him 
to  carry  on  the  state  farm. 

"The  allegations  of  the  return  were  traversed, 
especially  so  much  thereof  as  alleged  Bowman 
was  not  sent  there  for  treatment.  After  hear- 
ing argument,  Judge  Moore  passed  an  order,  set 
out  in  the  case,  dismissing  the  petition.'' 

[1]  The  appeal  involves  the  construction  of 
the  act  of  1914  (28  St  at  Large,  628),  which 
contains  the  following  provisions: 

"Section  1.  That  from  and  after  the  passage 
of  this  act  the  county  supervisor  from  each 
county  In  the  state  may  be  allowed  to  use  any 
of  the  convicts  he  may  select,  sentenced  from 
his  county  to  the  state  penitentiary,  without 
charge,  for  the  purpose  of  working  the  roads 
of  his  county,  and  for  such  other  purposes  as 
he  may  deem  proper. 

"Sec.  2.  That  said  convicts  shall  be  under  the 
absolute  custody  and  control  of  the  supervisor 
and  whatever  guards  he  may  appoint,'* 

In  construing  the  act,  his  honor  the  circuit 
judge  uses  this  language: 

"It  will  be  observed  that  the  language  of  the 
statute  is  permissive,  and  not  mandatory:  'That 
from  and  after  the  passage  of  this  act  the  coun- 
ty supervisor  from  each  county  in  the  state 
may  be  allowed  to  use  any  of  the  convicts  he 
may  select.'  Eiven  a  liberal  construction  of  this 
language  will  not  give  such  supervisor  an  ab- 
solute right.  The  mandatory  language  used  in 
legislation  generally  does  not  appear  herein. 
If,  then,  he  is  to  be  allowed  to  select  these  con- 
victs, from  whom  shall  he  obtain  the  permis- 
sion? Who  shall  allow  him  to  select,  except 
that  person  who  hss  the  legal  custody  of  such 
prisoners-^he  superintendent  of  the  South  Car- 
olina penitentiary?  *  «  *  Suffice  it  to  say 
that  I  find  the  language  of  the  statute  permis- 
sive in  its  character,  and  that  the  person  to 
grant  this  permission  is  the  superintendent  of 
the  Sooth  Carolina  penitentiary,  the  incumbent 
being  A.  K.  Sanders,  the  respondent  herein, 
and,  until  some  alteration  in  the  law  has  been 
made  by  the  General  Assembly,  the  superin- 
tendent of  the  state  penitentiary  has  the  right 
to  comply  with  the  requisitions  of  the  various 
supervisors  for  prisoners  from  time  to  time  as 
he  may  deem  for  the  best  interests  of  the  peni- 
tentiary; and  it  is  so  ordered." 


Forotlu 
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from  that  placed  upon  it  by  his  honor  the 
circuit  judge.  His  interpretation  reqaires  the 
interpolatioB  of  words  requiring  the  super* 
Tisor  of  a  county  to  obtain  the  permission  of 
the  sui>erlntendent  of  the  penitentiary,  when 
the  plain  meaning  of  the  act  is  that  the  supear- 
vlsor  should  be  allowed  the  use  of  any  of  the 
conYicts  sentenced  from  his  county  to  the 
state  penitentiary  he  may  select*  without  the 
consent  of  the  superintendent*  provided  the 
selection  is  made  before  the  penitentiary  au- 
thorities acquire  possession  of  the  convicts. 
In  this  case  the  selection  was  made  by  the 
supervisor  before  Bowman  was  delivered  to 
the  penitentiary  authorities. 

[2]  The  respondent  in  his  return  relies  up- 
on the  fact  that  Bowman  was  not  sent  to  the 
penitentiary  for  medical  treatment,  but  that 
his  custody  was  surrendered  unconditionally 
to  the  superintendent  of  the  penitentiary. 
The  following  statement  appears  in  the  re- 
spondent's return: 

'^That  said  penitentiary  offers  at  all  times  its 
facilities  for  the  treatment  of  convicts  and  pris- 
oners on  the  various  county  chain  gangs  that 
may  be  sick  or  temporarily  diseased.  That  a 
special  provision  is  made  for  the  safe-keeping 
and  treatment  of  such  prisoners  upon  applica- 
tion of  the  several  county  authorities,  and  such 
prisoners  when  cured  are  returned  to  the  said 
coanties,  but  in  the  case  of  the  said  prisoner, 
Harry  Bowman,  no  sudi  request  was  made  be- 
fore the  prisoner  was  delivered  to  the  state 
penitentiary  for  the  sendng  of  his  sentence." 

It  was  incambent  upon  the  respondent  to 
prove  that  the  supervisor  waived  his  right  to 
the  use  of  the  convict,  when  he  was  delivered 
to  the  penitentiary,  as  the  supervisor  had  al- 
ready selected  him  for  the  use  of  his  county. 
This  the  superintendent  failed  to  do.  Two 
affidavits  were  iQtroduced  in  evidence  by 
petitioners  and  none  by  the  respondent,  which 
show  condusively  that  the  convict  was  de- 
livered to  the  superintendent  for  medical 
treatment  only. 

Beversed. 

HYBRICK,  WATTS,  FRASBSEl,  an4  OAGB, 
iJJ^  concur. 


<X14  S.  C.  liOO) 

Monaster  v.  ford  motor  co.  et  ai. 

(No.  10267.) 

<  Supreme  Court  of  South  Carolina.     May  19, 

1020.) 


I.  MsBOpolies  «=»l7(l)-«*Aots  of  automobile 
eoBipasy  and  agents  Is  attempting  to  restrict 
ose  of  device  held  not  aotionablo  under  Anti- 
Trust  Law. 

A  complaint  against  an  automobile  manu- 
facturinf  company  allegins  that  plaintiff  had 
iDTcnted  a  device  to  increase  the  axle  distance 
between  wheels  of  narrow  gauge  motor  vehl- 


who  were  plaintiff's  natural  customers,  to 
handle  plaintiiPs  device  on  pain  of  forfdting 
their  agency,  and  that  the  agents  had  agreed  to 
comply  with  such  requirement  and  had  advised 
their  customers  not  to  use  the  device,  and  had 
threatened  the  guaranty  under  which  their 
cars  were  sold  if  plaintiff's  device  should  be 
attached  thereto,  held  insufficient  to  show  a 
cause  of  action  under  the  federal  Anti-Trust 
Law  (U.  S.  Comp.  St  U  8820^8823,  8827- 
8830);  the  restraint  of  commerce  being  an 
incidental,  and  not  the  dondnant,  purpose  of 
defendants'  actions. 

2.  Courts  ^S9489(9)— Stats  oourts  have  se  Ju« 
rlsdlotlOB  of  aetioB  usilsr  federal  Astl-Tnist 
Law. 

State  courts  have  no  jurisdictioa  of  an 
original'  action  under  the  federal  Anti-Trust 
Law  (U.  S.  Comp.  St  tS  8820-^823,  8827-8830) 
to  obtain  the  relief  therein  provided  for  under 
the  rule,  "Bzpressio  unius  est  exdusio  al- 
terius." 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County;  R.  W.  Memminger, 
Judge. 

Action  by  Sanmel  B.  McMaster  against 
the  Ford  Motor  Company  and  others.  From 
an  order  overruling  a  demurrer  to  plaintiff's 
complaint,  defendants  appeaL    Reversed. 

Wm.  Elliott,  W.  C.  McLain,  and  C.  S.  Mon- 
teith,  all  of  Columbia,  for  appellants. 

H.  N.  Edmunds,  E.  L.  Craig,  and  W.  H. 
Cobb,  all  of  Columbia,  and  M.  L.  Smith,  of 
Camden,  for  respondent 

HYDRICK,  J.  Defendants  appeal  from  an 
order  overruling  their  demurrer  to  plaintiff's 
complaint  Plaintiff  attempted  to  set  up  two 
causes  of  action  for  damages:  In  the  flrst  he 
alleges  a  conspiracy  to  deprive  him  of  his 
right  to  trade  with  the  customary  tradesmen 
(the  agents  of  Ford  Motor  Company)  for  the 
marketing  of  his  patented  device  for  use  on 
Ford  cars.  In  the  second  he  charges  defend- 
ants with  slandering  said  device.  The  com- 
plaint is  too  long  and  prolix  in  statement 
and  contains  too  much  unnecessary  repetiticai 
to  be  reported.  We  state  the  substance  of  it 
sufficiently  to  elucidate  the  points  decided. 

The  action  is  against  Ford  Motor  Com- 
pany, a  corporation  of  the  state  of  Biichlgan, 
engaged  in  manufacturing  and  selling  Ford 
cars  throughout  the  United  Statep,  by  and 
through  its  agents,  each  of  whom  is  given  ex- 
clusive rights  in  certain  territory,  and  four 
of  its  agents  so  engaged  in  their  respective 
states,  to  wit,  Cuthbert  Motor  Company,  a 
corporation  of  the  state  of  Georgia,  Universal 
Auto  Company,  a  corporation  of  the  state  of 
North  Carolina,  and  Du  Pre  Auto  Company,  a 
corporation,  and  Shifley  &  Frith,  a  copart- 
nership of  this  state. 

Plaintiff  alleges  that  he  invented  and  pat- 
ented a  device  by  which  the  axle  distance 
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between  the  wheels  of  narrow  gauge  motor 
y^iicieB,  which  is  66  inches,  can  be  increased 
so  as  to  make  it  the  same  as  that  of  broad 
gauge  ytihides,  which  is  00  inches,  and  make 
the  wheels  of  the  former  track  in  the  rats 
made  in  the  roads  by  the  latter,  and  thereby 
save  much  strain  on  the  stearlng  gears  and 
nmchlnery  of  cars  to  which  it  Is  attached, 
without  interfering  with  any  part  thereof, 
and  add  much  to  the  safety  and  comfort  of 
the  driver  and  occaiMints  thereof;  that  it  is 
especially  valuable  and  useful  to  the  owners 
of  narrow  gauge  cars  in  this  and  nine  other 
Southern  states  named,  in  which  the  rehiclea 
most  used  are  broad  gauges  and  where,  there- 
fore, the  ruts  made  by  them  in  the  roads  are 
too  wide  apart  for  narrow  gauge  vehicles  to 
follow  in  them;  that  Ford  Motor  Company 
manufactures  narrow  gauge  cars  exclusively, 
and  sells  a  great  number  of  them  in  this  and 
the  nine  other  states  named,  by  and  through 
its  agents,  who  are  the  natural  and  custom- 
ary dealers  to  whom  the  owners  of  such  cars 
apply  for  parts  and  devices  suitable  thereto, 
and  therefore  these  agents  afford  the  natural 
and  practically  the  exclusive  market  for  the 
sale  of  his  invention,  which  is  peculiarly 
suitable  to  Ford  cars,  and  is  known  to  the 
trade  as  "McMaster'a  broad  gauge  attach- 
ment for  Ford  cars";  that  Ford  Motor  Com- 
pany and  the  other  defendants  combined  ayid 
conspired  to  deprive  him  of  ttiat  market  for 
his  devite,  and  did  so,  by  the  company  re- 
quiring its  agents  to  agree  not  to  buy,  sell, 
handle,  or  install  his  device  on  any  of  its 
cars,  on  pain  of  forfeiting  their  agendas,  and 
by  the  agents  agreeing  to  and  complying  with 
such  requir^nent,  and  by  their  advising  their 
customers  against  the  use  of  it  and  condemn- 
ing it,  by  threatening  to  cancel  the  guaranty 
under  which  said  cars  are  sold  if  his  device 
should  be  attached  thereto. 

The  gist  of  the  second  cause  of  action  is 
that  defendants  combined  and  conspired  to 
deprive  plaintiff  of  the  right  to  sell  his  in- 
vention to  the  individual  owners  of  Ford  cars 
who  would  have  purchased  it  and  accom- 
plished that  purpose  by  advising  the  purchas- 
ers of  Ford  cars  not  to  install  it  thereon,  and 
by  threatening  to  cancel  the  warranty  of  said 
cars  if  it  should  be  installed  thereon;  that 
they  thereby  condemned  his  invention  as  un- 
fit for  the  purpose  for  which  it  was  designed, 
and  held  him  out  as  the  manufacturer  of  a 
thing  unfit  for  the  purpose  for  which  it  was 
intended,  which  amounted  to  a  slander  of  his 
invention  and  of  himself  as  the  manufacturer 
thereof;  that  all  this  was  done  with  the 
malicious  intent  to  injure  liim. 

Defendants'  demurred  on  two  grounds: 
First,  that  the  complaint  fails  to  state  facts 
gufildent  to  constitute  a  cause  of  action  un- 
der the  Anti-Trust  Act  of  Congress  (U.  S. 
Comp.  St  I!  882(M823,  8827-8830)  or  at  com- 
mon law;  and,  second,  because,  if  any  cause 
of  action  Is  stated^  it  is  one  solely  nnder  tba 


act  of  Congress  of  whidi  the  state  courts 
have  no  jurisdiction* 

The  court  held  that  suffldent  facts  are  al- 
leged to  constitute  a  cause  of  acticm  under 
the  federal  statute,  and  also  at  common  law, 
and  that  the  state  courts  have  lurisdicti<m  of 
an  action  brought  under  the  federal  statute, 
and  overruled  the  demurrer. 

The  defendants'  receptions  question  only 
so  much  of  the  decision  as  holds  that  the  facts 
alleged  are  sufildent  to  constitute  a  cause  of 
action  under  the  federal  statute,  and  that 
the  state  courts  have  jurisdiction  of  such  an 
action. 

On  hearing  the  appeal,  we  considered  and 
dedded  all  the  grounds  made  by  the  demur- 
rer. But  the  plaintiff  filed  a  petition  for  a 
rehearing,  or  a  modification  of  the  opinion 
filed,  on  the  ground  that  the  question  whether 
the  complaint  is  suffldent  to  make  oat  a 
cause  of  action  at  common  law  was  not  be- 
fore us.  That  position  is  well  taken,  and 
our  decision  must  be  limited  to  the  ques- 
tions made  by  the  ezceptionB.  Therefore  we 
have  stricken  out  all  of  it,  except  so  mudi 
as  disposes  of  the  two  questions  raised  by 
the  exceptitms. 

[1]  The  fticts  alleged  do  not  constitute  a 
cause  of  action  under  the  federal  statute. 
The  contracts  and  combinations  alleged  and 
the  conduct  of  defendants  in  pursuance  there- 
of may  remotely  and  indirectly  interfere 
with,  and  incidentally  result  in  restraining, 
plaintiff's  trade  in  interstate  connneroe  to 
some  extent,  but  they  do  not  come  within  the 
purview  of  the  act  of  Congress,  because  such 
restraint  is  not  the  dominant  purpose  thereof, 
nor  is  it  direct  and  substantial,  nor  is  it  un- 
reasonable in  law,  since  it  \b  merely  an  in- 
cidental result  of'  contracts  and  conduct 
which  appear  from  the  allegations  of  the  com- 
plaint to  be  outside  the  scol;>e  of  the  act  We 
cite  only  a  few  of.  many  cases  in  point  Hop- 
kins V.  United  Stales,  171  U.  S.  578,  19  Sup. 
Ct  40,  43  L.  Ed.  290;  Bement  v.  National 
Harrow  Co.,  186  U.  S.  70,  22  Sup.  Ct  747,  46 
L.  Ed.  1058;  Cincinnati  Packet  Co.  v.  Bay, 
200  U.  S.  179,  26  Sup.  Ct  208,  60  U  Ed.  428; 
Standard  Oil  Co.  v.  United  States,  221  U.  S. 
1,  31  Sup.  Ct  602,  05  L.  Ed.  619,  34  L.  R.  A. 
(N.  S.)  834,  Ann.  Cas.  1912D,  734;  Virtue  v. 
Creamery  Package  Co.,  227  U.  S.  8;  33  Sup. 
Ct  202,  67  li.  Ed.  883;  Whitwell  v.  Continen- 
tal Tobacco  Co.,  126  Fed.  464,  60  a  O.  A.  290, 
64  L.  B.  A.  689. 

[2]  The  state  courts  have  no  jurisdiction  of 
an  original  action  brought  under  the  act  of 
Congress  to  obtain  the  relief  therein  provided 
for.  No  binding  decision  directly  in  point  has 
been  dted,  but  th6  conduslon  stated  is  In 
harmony'  with  the  general  prlndple  that — 

"Where  a  statute  creates  a  new  offense  and 
denounces  the  penalty,  or  gives  a  new  right  and 
declares  the  remedy,  the  pmiishment  or  the 
remedy  am  be.oi^y  tlu^  which  the, statute' 
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The  act  provides  for  the  administration  of 
the  remedies  l!hereln  prescribed  by  the  fed- 
eral courts.  WhUe  there  are  no  words  ex- 
pressly excluding  the  jurisdiction  of  the  state 
courts,  such  exclusion  is  implied,  on  the 
principle  of,  "expressio  unlus  est  exdusio 
alterins.**  In  Wilder  Mfg.  Go.  y.  Com  Prod- 
ucts 0<K,  286  U.  S.  165,  174,  85  Sup.  Ot  898^ 
59  li.  Ed.  520,  Ann.  Ca&  1916A,  118,  the  rea- 
soning of  the  court  strongly  faTors  the  ex- 
clusiye  jurisdiction  of  the  federal  courts  to 
administer  the  remedies  provided  by  the  stat- 
ute. We  do  not  mean  that  the  state  courts 
would  not  have  Jurisdiction  to  give  effect  to 
the  statute  in  some  circumstances,  as  where 
the  validity  of  contracts  in  violation  thereof 
Is  drawn  In  question  In  actions  of  which  they 
have  jurisdiction  to  give  relief  other  than 
that  provided  by  the  statute. 

The  judgment  of  this  court  is  that  so  nmch 
of  the  order  apt>ealed  from  as  holds  that  the 
tActs  alleged  in  the  complaint  are  sufficient  to 
constitute  a  cause  of  action  under  the  federal 
statute  and  that  the  state  courts  hav^  juris- 
diction of  such  an  action  be  reversed.  The 
order  staying  the  remittitur  is  revoked. 

Beversed. 

GARY,  0.  J.,  and  WATTS,  FRASEB,  and 
GAOE,  J J.9  concur. 


DUDLEY  at  al.  Y.  QRIQQ8. 
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OfiOOa.  15S) 
(NO.  1831) 


OfiO  Ga.  16S) 
HARRIS  at  al.  v.  COTTON.    (No.  1579.) 

<Sapreme  Court  of  Ooorgia.    May  12»  1920.) 

(SyUahtu  ftff  the  Court.) 

1.  No  merit  In  assignments  of  error. 

Even  if  the  assignments  of  error  In  the  mo- 
tion for  new  trial,  as  to  admitting  evidence, 
are  good  In  form  with  respect  to  sufficiently 
setting  forth  the  evidence  admitted  over  ob- 
jection of  the  movant,  they  are  without  merit. 

2.  Rofusal  of  now  trial. 

The  verdict  directed  for  the  defendant  In 
this  case  was  demanded  under  the  evidence,  and 
it  was  not  error  to  refuse  a  new  triaL 

Error  from  Superior  Court,  Macon  Oran- 
ty;  Z.  A.  LltUejohn,  Judge. 

Action  by  Georgia  Harris  and  others 
against  Mack  Cotton.  Judgment  for  defend- 
ant on  a  directed  verdict,  motion  for  new 
trial  denied,  and  plalntilfs  bring  error.  Af- 
firmed. 

J.  J.  Bull  A  Son,  of  Oglethorpe,  for  i^ain- 
tlfls  in  error. 

Jule  reltoo,  of  Monteeuma,  and  R.  L. 
Greer,  of  Oglethorpe,  for  defendant  in  error. 

FISH,  a  J.  Judgment  affirmed.  All  the 
Jnstlcea  concur. 


(Supreme  Court  of  Qeoigia.    May  U,  1920.) 

(BftlahuM  hy  the  OauriJ 

1.  Homestead  ^s> 1 44— leases  when  widow  dies 
and  minor  boneflelarles  roaeh  majority. 

A  homestead  allowed  to  a  wife  out  of  her 
husband's  estate  for  the  benefit  of  herself  and 
minor  beneficiaries  ceases  when  the  widow  dies 
and  the  minors  arrive  at  majority.  Sutton  v. 
Rosser,  109  6a.  204,  84  &  B.  846,  77  Am.  St 
^.<  867(3);  Bell  v.  Carter,  138  Oa.  530,  75 
S.  E.  638(1) ;  Vaughn  v.  Wheaton,  145  Oa.  811, 
89  S.  E.  210;  Civ.  Code  1910,  {  3896. 

2.  Snffleionoy  of  evidence. 

There  Is  evidence  to  support  the  verdict, 
and  none  of  the  assignments  of  error  require 
the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Paulding  Coun- 
ty; F.  A.  Irwin,  Judge. 

Action  between  Mattle  Dudley  and  others, 
and  A.  P.  Griggs,  administrator.  Judgment 
for  the  latter,  and  the  former  bring  error. 
Affirmed. 

James  &  Bedgood,  of  Atlanta,  for  plaintiffs 
In  error. 

W.  E.  Splnks,  of  Dallas,  for  defendant  In 
error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(160  Oa.  181) 
WALRAVEN   v.   WALRAVEN.     (No.   1771.) 

(Supreme  Court  of  Georgia.    May  12,  1920.) 

(8vUdbu9  hy  the  OourU) 

Proper  allowanoo  of  temporary  alimony  and 
counsel  fees. 

The  judge  of  the  superior  court,  on  a  hear- 
ing for  temporary  alimony  pending  a  suit  for 
divorce  brought  by  a  wife  against  her  husband, 
did  not  err  on  conflicting  evidence  In  awarding 
the  wife  temporary  alimony  in  the  sum  of  $10 
per  month  and  $25  as  counsel  fee. 

Error  from  Superior  Court,  Gordon  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  for  divorce  by  D.  W.  Walraven 
against  G.  D.  Walraven.  From  an  allow- 
ance of  temporary  alimony  pending  suit  de- 
fendant brings  error.    Affirmed. 

M.  B.  Bubanks,  of  Borne,  for  plaintiff  In 
error. 

J.  G.  B.  Bhrwln»  Jr.,  and  F.  A.  Cantrell, 
both  of  Qalhoun,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  affirmed.  AH 
the  JustleeB  concur. 
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(160  Oa.  m) 

TANN  V.  OSBORNE  «t  al.     (No.  1786.) 

(Supreme  Court  of  Georgia.    May  11»  1920.) 

(SyUabu9  hy  the  Oawri.) 

Proper  Judgment  of  nonsuit. 

Under  the  pleadings  and  the  eTidence,  the 
judge  did  not  err  in  granting  a  nonsuit  when 
the  plaintiff  rested  his  case. 

Error  from  Superior  Court,  Benn  HiU 
County;  O.  T.  Gower,  Judge. 

Action  by  J.  D.  Tonn  against  L.  S.  Os- 
borne and  others.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    AflSrmed. 

Outts  &'  Nicholson,  of  Fitzgerald^  for  plain* 
tiff  in  error. 

J.  C.  &  A.  J.  McDcmald  and  Vessie  Jones, 
all  of  Fitzgerald,  for  defendants  in  error. 

ATKINSON,  J.  Judgment  aflarmed.  All 
the  Justices  concur. 


(160  Ga.  69) 

80LDBERQ  v.  STATE.     (No.  1552.) 

(Supreme  Court  of  Georgia.     Feb.  28,  1920.) 

(8yUdbu9  by  the  Oawrt.) 

1.  Intoxloating  liquors  ^s»255— Possession  of 
boat  by  sheriff,  to  whom  It  had  been  turned 
over  by  fodoral  ofllolals,  held  not  Illegal. 

Where  a  boat  conyeying  liquors  in  Tiola- 
tion  of  the  prohibition  laws  of  this  state  was 
seized  by  officials  of  the  United  States  gov- 
ernment in  the  waters  of  Bryan  county,  and 
after  the  removal  of  the  liqiuors  from  the  boat 
it  was  turned  over  by  the  officials  to  the  sheriff 
of  Chatham  county,  his  possession  of  the  boat 
was  not  illegal,  and  related  back  to  the  seizure, 
which  we  assume  to  have  been  lawfuL 

2.  Laroeny  «=s>32(l)— SherlfT  held  to  havo  spe- 
dal  property  In  boat,  so  that  ownership  may 
bo  laid  In  him. 

Under  the  drcnmstances  supposed,  the  pos- 
session by  the  sheriff  would  give  him  such  spe- 
cial property  in  the  boat  as  would  "authorize 
a  prosecution  for  larency,  in  which  the  owner- 
ship of  the  boat  was  laid  in  hi  W.  Dizon,  sher- 
iff of  Chatham  county" ;  and  this  is  true,  wheth- 
er under  the  facts  it  was  the  duty  of  the  sher- 
iff to  report  the  seizure  to  the  solicitor  of  the 
proper  court  of  Chatham  or  of  Bryan  county. 

3.  Laroeny  ^=940(9)— Facts  held  not  to  show 
that  stolon  boat  was  not  In  possession  and 
oustody  of  a  sheriff  as  alleoed  owner. 

If,  after  the  sheriff  took  possession  of  the 
boat,  he  put  his  agent  in  charge  of  the  boat 
as  a  watchman,  and  the  agent  temporarily  left 
the  boat,  not  with  the  intention  of  abandoning 
the  custody  of  the  property,  but  for  the  pur- 
pose of  procuring  food  for  himself,  requesting 
one  who  was  present  on  the  dock  as  a  guard  to 
'look  out,"  to  which  request  the  guard  assent- 


ed, the  fact  that  the  property  was  taken  away 
while  in  charge  of  the  latter  guard  does  not 
"show  that  the  property  was  not  in  the  pos- 
session, custody,*'  etc,  of  the  alleged  owner,  the 
sheriff. 


4.  Criminal  law  «s»l  158(1)— Error  In  falinro 
to  ohargo  depends  on  whether  charge  was 
demanded,  and  Supremo  Court  will  not  re- 
view the  ovidonoo. 

Whether  the  failnre  to  give  stated  Instruc- 
tions in  charge  to  the  Jury  was  erroneoas  de- 
pends upon  whether,  under  the  entire  evidence, 
such  a  charge  was  demanded;  and  this  coort 
will  not  undertake  to  review  the  evidence. 

5.  Criminal  law  4s»429(2)— In  prosooutloa  for 
laroeny  of  boat  after  seizure  for  violatfos 
of  liquor  laws,  oondomnatton  proooodings  wore 
irrelevant 

On  the  trial  of  one  charged  with  the  lar- 
ceny of  a  boat,  which  had  been  seized  by  offi- 
cers of  the  law  while  being  used  in  the  trans- 
portation of  prohibited  liquors,  the  petition 
of  the  solicitor  general,  filed  in  the  proceedings 
to  condemn  the  boat  unier  section  20  of  the 
act  of  1917  (Acta  Bz.  Sees.  Idl7,  p.  7),  would 
not  be  relevant  as  evidence  against  the  ac- 
cused, nor  would  the  judgment  of  the  court 
in  such  proceedings  be  relevant  and  competent. 
But  whether  the  admission  of  this  evidence 
was  harmful  depends  upon  a  review  of  the  en- 
tire evidence,  which  this  court  will  not  under- 
take, bnt  wMch  will  be  made  in  the  Court  of 
Appeals. 

Certifled  Questions  from  Court  of  Appeals. 

Harry  Ctoldberg  was  convicted  of  the  lar- 
ceny of  a  boat,  and  he  brings  error,  and  tbe 
Court  of  Appeals  certified  questlmiB.  Ques- 
tions answered. 

See,  also,  108  S.  Bl  00. 

Shelby  liyrlck,  of  Savannah,  for  plalntifr 
in  error. 

Walter  C  Hartrldge,  SoL  Gen.,  of  Savan- 
nah, for  the  State. 

PEB  CURIAM.  Questions  answered  in 
headnotes.  All  the  Justices  concur,  except 
GILBERT,  J.,  absent  on  account  of  sickness. 


(S6  Oa.  App.  197) 

GOLDBERG  v.  STATE.    (No.  10389.) 

(Coort  of  Appeals  of  €korgia,  Division  No.  1. 

April  14, 1920.    Rehearing  Denied 

May  12,  1020.) 

(ByUalm$  by  Sdiiorial  Staff  J 

1.  Criminal  law  ^s»753( I)— Refusal  to  direot 
a  vordlot  Is  not  roversiblo  error. 

It  is  never  reversible  error  to  refuse  to  di- 
rect a  verdict. 

2.  Criminal  law  ^s»322— There  Is  a  prosomp- 
tlon  of  law  that  all  ofllolals  do  their  dnty. 

Where  a  boat  conveying  liquors  in  viola- 
tion of  tbe  Georgia  prohibition  laws  was  seis- 
ed by  federal  officials,  and  the  possessiim  of  the 
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sheriff  of  Chatham  county  under  them  was  not 
IQegal,  the  original  aeixare  would  he  aeanmed 
to  be  lawful,  as  there  ia  a  presumption  of  law 
that  an  oflSdals  do  their  duty,  and  unless  in  a 
given  Instance  this  presumption  is  rebutted  it 
will  preyail. 

3.  Laroeny  ^=>7,  a—Whare  sheriff  in  lawful 
possassion  of  and  has  a  speoial  property  in  a 
boat,  it  was  the  snbjeot  ef  iareeny  from  him. 

Where  a  boat  couTeying  liquors  in  violation 
of  the  Georgia  prohibition  laws  was  seized  by 
federal  officials,  such  seisure  being  presump- 
tively lawful,  and  after  removing  the  liquors 
from  the  l>oat  they  turned  it  over  to  the  iriierift 
of  Chatham  county,  be  was  in  lawful-  possession 
of  and  had  a  special  property  in  the  boat,  so 
as  to  make  it  the  subject  of  larceny. 

4.  Criminal  law  ^=s>824(li)— Failure  to  charge 
as  promised,  If  defendanf a  statement  raised 
certain  issue,  was  not  error,  where  oourfs 
attention  was  not  calied  to  promise  after 
statement  was  made. 

In  prosecution  for  larceny  of  a  boat,  alleg- 
ing ownership  in  sheriff  of  Chatham  county, 
where,  conceding  that  defendant's  statement 
Questioned  legality  of  sheriff's  levy,  a  failure 
to  charge  that,  unless  the  boat  was  operated  on 
waters  in  Chatham  county  with  prohibited  liq- 
uors aboard,  the  alleged  levy  was  illegal  and 
jury  should  acquit,  as  promised  by  court  if 
defendant's  statement  raised  question  of  liq- 
uor being  found  in  boat,  was  not  reversible 
error,  where,  after  the  statement,  the  court's 
attention  was  not  called  to  its  promise. 

5.  Criminal  law  ^s>828— Court  need  not  charge 
on  theory  of  defense  raised  by  the  statement^ 
in  absenoe  of  written  request 

In  the  absence  of  a  legal  and  timely  writ- 
ten request,  the  court  is  not  required  to  charge 
on  a  theory  of  the  defense  raised  only  by  the 
statement  of  defendant. 


6.  Criminal  law  «sa»l  129(3),  il69(2)-.ln  proa- 
eovtion  for  larceny,  erroneous  admission  ef 
Irrelevant  evidence  held  not  prejudicial. 

In  prosecution  for  larceny  of  a  boat  from 
sheriff  of  Chatham  county,  to  whom  it  had  been 
turned  over  by  federal  officers  after  their  eeis- 
ure  of  it  for  conveying  liquors  in  violation  of 
Georgia  prohibition  laws,  the  erroneous  admis- 
sion of  solicitor  general's  petition  in  proceedings 
to  condemn  boat,  under  Acts  Bz.  Sees.  1917, 
p.  7,  I  20,  and  the  judgment  therein,  was  no 
ground  for  a  new  trial,  where- the  assignment 
of  error  did  not  show  wherein  it  was  harm- 
ful, and  where  notice  to  sheriff,  admitted  with- 
out objection,  contained  many  of  same  facts 
aa  petition. 

7.  Criminal  law  ^s»9l3(4)— That  aentenoe  Is 
exoeeslve  la  ne  ground  for  new  trial. 

Objection  that  a  sentence  imposed  in  a 
criminal  case  is  excessive,  or  for  any  reason 
iUegal  or  irregular,  cannot  be  properly  made 
the  ground  of  a  motion  for  new  triaL 

8.  Criminal  law  ^s>ll79  —  Approved  verdlot, 
anpperted  by  soma  evidenee,  oannot  he  dls- 
tarlMd. 

Where  there  is  some  evidence  to  support 
the  verdict,' which  has  been  approved  by  the 


trial  judge,  the  Judgment  overruling  the  cer- 
tiorari will  be  affirmed. 

iBrror  from  Superior  Court,  Chatliam 
County;  P.  W.  Meldrim,  Judge. 

Harry  Goldberg  was  convicted  of  the  lar- 
ceny of  a  boat,  certiorari  was  overruled,  and 
he  brought  error,  and  the  Court  of  Appeals 
certified  certain  questions  to  the  Supreme 
Court,  which  were  answered  by  it  (103  S.  E. 
90).  AfQrmed  on  such  answers  and  on  fur- 
ther considerations  as  to  guilt 

Bobt  L.  Coldlng,  of  Savannah,  for  plain- 
tiiT  in  error. 

Walter  C.  Hartridge,  Sol.  Gen.,  of  Savan- 
nah, for  the  State. 

BLOODWORTH,  J.  The  plaintiff  In  er- 
ror was  convicted  of  the  larceny  of  a  boat 
This  court  certified  to  the  Supreme  Court 
certain  questions,  which  that  court  answered 
as  follows: 

"1.  Where  a  boat  conveying  liquors  in  vio- 
lation of  the  prohibition  laws  of  this  state  was 
seized  by  officials  of  the  United  States  govern- 
ment in  the  waters  of  Bryan  county,  and  after 
the  removal  of  the  liquors  from  the. boat  it 
was  turned  over  by  the  officials  to  the  sheriff 
of  Chatham  county,  his  possession  of  the  boat 
was  not  illegal,  and  related  back  to  the  seizure, 
which  we  assume  to  have  been  lawful. 

**2.  Under  the  drcumstances  supposed,  the 
possession  by  the  sheriff  would  give  him  such 
special  property  in  the  boat  as  would  'author- 
ize a  prosecution  for  larceny,  in  which  the  own- 
ership of  the  boat  was  laid  in  M.  W.  Dixon, 
sheriff  of  Chatham  county';  and  this  is  true 
whether  under  the  facts  It  was  the  duty  of 
the  sheriff  to  report  the  seizure  to  the  solicitor 
of  the  proper  court  of  Chatham  or  of  Bryan 
county. 

*'3.  If,  after  the  sheriff  took  possession  of 
the  boat,  he  put  his  agent  in  charge  of  the  boat 
as  a  watchman,  and  the  agent  temporarily  left 
the  boat,  not  with  the  intention  of  abandoning 
the  custody  of  the  property,  but  for  the  pur- 
pose of  procuring  food  for  himself,  requesting 
one  who  was  present  on  the  dock  as  a  guard 
to  look  out,'  to  which  request  the  guard  as- 
sented, the  fact  that  the  property  was  taken 
away  while  in  charge  of  the  latter  guard  does 
not  'show  that  the  property  was  not  in  the 
possession,  custody,'  etc.,  of  the  alleged  owner, 
the  sheriff. 

**4.  Whether  the  failure  to  give  atated  in- 
structions in  charge  to  the  jury  was  erroneous 
depends  upon  whether,  under  the  entire  evi- 
dence, such  a  charge  was  demanded;  and  this 
court  will  not  undertake  to  review  the  evi- 
dence. 

"5.  On  the  trial  of  one  charged  with  larceny 
of  a  boat  which  had  been  seized  by  officers  of 
the  law  while  being  used  in  the  transportation 
of  prohibited  liquors,  the  petition  of  the  solici- 
tor general,  filed  in  the  proceedings  to  con- 
demn the  boat  under  section  20  of  the  act  of 
1917  (Acts  Ex.  Sees.  1917,  p.  7)  would  not 
be  relevant  as  evidence  against  •  the  accused, 
nor  would  tke.judgmest  of  the  court  in  flnch 
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proceedings  be  relevant  and  competent.  Bnt 
whether  the  admission  of  this  orideQce  was 
harmful  depends  upon  a  reyiew  of  the  entire 
evidence,  which  this  court  will  not  undertake, 
but  which  will  be  made  in  the  Court  of  Ap'* 
peals."  Goldberg  t.  State,  150  Ga.  — ,  103  S. 
O.90. 

[1-S]  6.  It  must  be  kept  in  mind  that  the 
only  thing  to  be  determined  by  this  court  la 
whether  or  not  the  accused  is  guilty  of  lar- 
ceny. The  question  of  the  legality  of  the  sei- 
zure of  the  boat  by  the  officials  of  the  Unit- 
ed States  gOTemment  is  not  raised  anywhere 
in  the  certiorari  in  such  manner  that  this 
court  can  pass  upon  it  It  is  true  that  in  the 
assignment  of  error  on  the  refusal  of  the 
court  to  direct  a  verdict  one  of  the  reasons 
given  why  the  court  should  direct  a  verdict 
was  the  following: 

'*The  sheriff,  Merritt  W.  Dixon,  had  no  spe- 
cial property  in  the  boat;  and  the  said  boat 
could  not  be  the  subject  of  larceny,  because 
there  had  been  no  valid  seisure  of  the  boat,  in 
that  the  uncontradicted  evidence  showed  that 
the  sheriff  had  not  been  the  arresting  officer 
of  the  boat  or  of  the  defendant,  and  had  not 
taken  the  boat  or  the  defendant  on  the  boat 
with  any  contraband  liquor  aboard  in  tiie  ju- 
risdiction of  Chatham  county,  Ga.*' 

The  seizure  referred  to  above  was  the  sei- 
zure by  the  sherift,  and  was  so  treated  in  the 
brief. 

"It  is  never  reversible  error  to  refuse  to 
direct  a  verdict*'  Bennett  v.  Patten,  148  Ga. 
66,  9tS  S.  B.  690(8,  b),  and  cases  dted;  Dudley 
V.  Isler,  21  Ga.  App.  615,  04  S.  B.  827(2),  and 
cases  dted. 

If  it  la  never  error  to  refuse  to  direct  a 
verdict,  it  is  not  error  in  this  caae  to  refuse 
to  consider  the  reason  given  by  counsel  why 
a  verdict  should  be  directed.  When  stolen 
the  boat  was  tn  possession  of  the  sheriff,  and 
as  was  said  by  the  Supreme  Oourt  in  para- 
graph 1  above: 

"His  [the  sheriff's]  possession  of  the  boat 
was  not  illegal,  and  related  back  to  the  seiiure 
which  we  assume  to  have  been  lawfuL" 

The  original  seizure  la  assumed  to  be  law- 
ful, because  done  bj  govenmient  offldala, 


"there  Is  a  presumption  of  law  that  all  ofB- 
dals  do  their  duty;  and  unless  in  a  given  in- 
stance this  presumption  be  in  some  way  rebut- 
ted, it  wiU  prevaU.**  Carter  v.  Griffin,  118  GA. 
684,  88  S.  B.  946. 

Bven  should  we  concede  that  the  plaintiff 
In  error  was  not  guilty  of  transporting  liq- 
uor in  violation  of  law  and  that  no  ''contra- 
band liquor  had  been  found  aboard  the 
boat,"  under  the  f&cts  of  this  case  the  sheriff 
was  in  lawful  possession  of  and  had  such  a 
special  property  in  the  boat  as  to  make  it  the 
subject  of  larceny,  and  the  plaintiff  in  error 
had  no  rli^t,  i^en  the  aheiiff  was  lawfully 


in  poasooaion,  to  deprive  him  of  such  pooses^ 
sion  by  a  larcenous  taking* 

[4y  I]  7.  Complaint  is  made  that — 

"the  said  judge  of  the  dty  court  of  Savannah 
erred  in  failing  to  submit  to  the  jury,  under  ap- 
propriate instructions,  the  question  of  the  le- 
gality of  the  seizure  and  levy  of  the  said  M. 
W.  Dixon,  sheriff,  on  said  boat,  when  the  court 
announced,  on  overruling  the  motion  of  the  de- 
fendant to  direct  a  verdict,  that  in  the  event 
the  defendant  by  his  statement  raised  the  ques- 
tion of  liquor  being  found  on  the  boat,  the  court 
would  submit  the  same  to  the  jury  aa  a  ques- 
tion of  fact  for  them  to  dedde,  and  on  the  faith 
of  such  announcement  defendant  did  not  sub- 
mit any  requests  to  charge  on  such  subject; 
the  defendant  having  in  his  statement  alleged 
that  the  boat  was  never  in  the  waters  of  Chath- 
am county,  which  was  uncontradicted.  And 
the  court  erred  because  it  failed  to  instruct  the 
jury  that,  unless  they  should  find  from  the  evi- 
dence that  the  boat  had  been  operated  on  the 
waters  in  Chatham  county  with  forbidden  in- 
toxicating Uquora  aboard,  they  could  not  find 
the  alleged  levy  or  seizure  of  M.  W.'  Dizon» 
sheriff,  was  legal,  and  they  would  have  to  ac- 
quit the  defendant.** 

Under  Vie  foregoing  mlings  and  the  facts 
of  this  case,  this  ground  of  the  motion 
points  out  no  error  that  would  require  the 
grant  of  a  new  trial.  Apart  from  the  fore- 
going rulings,  and  even  if  it  is  conceded  that 
the  statement  of  the  defendant  raised  the 
question  of  the  legality  of  the  levy  by  the 
sheriff,  after  the  defendant  had  made  his 
statement,  the  attention  of  the  court  was  not 
called  to  his  previous  promise.  See,  In  this 
connection,  Oawthon  v.  State,  119  Ga.  896,  4d 
S.  B.  897  (7);  Sasser  v.  State,  129  Ga.  641 
(3),  646  (8),  69  S.  B.  266,  and  cases  dted; 
Thurman  v.  State,  14  Ga.  App.  643,  81  S.  B. 
796  (2).  Besides,  in  the  absence  of  a  legal 
and  timely  written  request,  the  court  Is  not 
required  to  dtiarge  on  a  theory  of  the  de- 
fense raised  only  by  the  statement  of  the  de- 
fendant Tyson  v.  State,  28  Ga.  App.  20^ 
97  S.  B.  468  (1) ;  Green  v.  State,  22  Ga.  App^ 
793,  97  S.  B.  201  (2). 

[9]  8.  The  evidence  referred  to  In  para- 
graph 6  above  is  admittedly  "Irrelevant  and 
immaterial,"  and  is  so  referred  to  In  the  mo- 
tion tor  a  new  trlaL  We  cannot  say  that  it 
is  ''manifestly  prejudidal,**  and  Uie  assign- 
ment of  error  does  not  show  '*wher^n  it  Is 
harmful.'*  Brown  v.  State,  119  Ga.  672,  46  S. 
B.  838  (2);  Johnson  v.  State,  128  Ga.  71» 
07  8.  B.  84  C^;  Shealy  v.  8tate»  1B8  Ga. 
28,  74  8.  B.  689  U);  Thompson  r.  Thomp- 
son, 77  Ga.  693,  8  S.  B.  261  (7).  While  it  is 
trne  that  the  petition  of  the  solicitor  general 
to  condemn  the  boat  and  the  Judgment  of 
condemnation  were  Improperly  admitted  in 
evidence^  the  objection  to  their  introduction* 
in  addition  to  the  objection  that  they  were 
evidence  being  "irrdevant  and  immaterial,** 
was  that  they  "oould  not  be  admitted  in  evi- 
dence to  prove  the  place  where  the  boat  was 
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being  cqperated,  and  as  to  what  It  contained, 
and  there  had  been  no  proof  of  such  state- 
ments by  any  evidence  In  the  trial  of  the 
case."  It  is  also  true  that  the  notice  ^ven 
the  sherift  in  compliance  with  section  20  of 
the  act  of  the  General  Assembly  passed  at 
the  extraordinary  session j  held  in  March, 
1917,  which  notice  was  admitted  in  eridence 
without  objection,  contained  many  of  the 
same  focts  as  does  the  petition.  Under  all 
the  facts  of  the  case,  the  erroneous  admis- 
sion of  the  petition  and  Judgment  is  not  suf- 
ficient cause  for  the  grant  of  a  new  trial. 

[7]  9.  ''Objection  that  a  sentence  imposed 
In  a  criminal  case  is  excessiye,  or  for  any 
reason  illegal  or  irregular,  cannot  b^  prop- 
erly made  the  ground  of  a  motion  for  a 
new  triaL**  Sable  ▼.  State,  22  Ga.  A|>p.  768, 
07  S.  B.  271,  and  dt. 

[I]  10.  There  is  some  evidence  to  support 
the  verdict,  which  was  approved  by  the  pre- 
siding Judge,  and  the  Judgment  overruling 
the  certiorari  is  affirmed. 

BBOXliBS,  a  Jt  end  LXJEB,  J.^  concur. 


(26  Ga.  App.  266) 

8AVANNAH  DRY  DOCK  &  REPAIR  CO.  V. 
TRUMBO.    (No.  11058.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  2. 

Kay  6, 102a) 

« 
(ByUahut  hy  the  OouriJ 

Mastsr  aod  servant  «s>259(3)— PetltTon  held 
to  raise  qnestlon  of  fact  as  to  whether  for«- 
nan  was  a  vice  prinoipal. 

Crambo  sued  the  Savannah  Dry  Dock  A 
Bepair  Company,  alleging,  that  the  defendant 
was  engaged  in  the  construction  of  a  dry  dock 
at  a  shipbuilding  plant  in  Cbatham  county; 
that  petitioner  was  employed  by  the  defendant 
as  a  carpenter,  and  was  assigned  to  the  work 
of  nailing  boards  on  the  bottom  of  a  pontoon 
of  the  dry  dock;  that  the  pontoon  rested  up- 
on wooden  ways,  and  was  about  six  feet  above 
the  ground  on  the  side  farthest  from  the  river 
and  three  feet  above  the  ground  on  the  nearer 
side;  that  a  board  he  liad  nailed  on  the  bottom 
of  the  pontoon  extended  beyond  the  side  of 
the  pontoon  about  t^o  feet;  that  after  he  had 
nailed  on  the  board  extending  about  two  feet 
beyond  the  side  of  the  pontoon,  and  as  he  was 
in  the  act  of  leaning  over  to  pick  up  another 
board,  the  workmen  on  the  outside  engaged  in 
teioing  down  a  scaifolding  alongside  the  pon- 


toon caused  the  scaffolding  to  UH  on  the  two 
feet  of  bocu^d  tzfteDding  beyond  the  pontoon, 
and  this  knocked  the  board  from  its  fastenings, 
and  the  board  thus  loosened  hit  the  petitioner 
on  the  back,  causing  the  injuries  complained 
of;  that  he  was  unable  to  see  or  hear  the 
work  going  on  on  the  outside;  tliat  the  fore- 
man in  charge  of  the  removal  of  the  scaffold 
was  an  alter  ego  of  the  defendant,  ''his  duties 
being  to  see  that  the  scaffolding  was  torn 
down  and  that  the  ways  were  properly  fixed  for 
launching";  that  such  vice  principal,  *then 
and  there  in  charge  of  the  work  of  taking  down 
the  scsffolding,  did  not  take  down  the  soaf- 
Ifolding  and  remove  the  same  in  a  safe  and 
proper  manner,  and  instead  of  removing  said 
scaffolding  piece  by  piece,  or  in  some  other 
safe  and  proper  manner,  winch  the  defendant 
company  could  have  followed,  hooked  a  der- 
rick to  the  said  scaffolding,  and  pidled  the  same 
down  bodily,  without  regard  to  the  rights  of 
employes  working  thereabouts,  and  without 
regard  to  the  safety  of  petitioner  or  other  em- 
ploySs  who  might  suffer  injury  therefrom,  and 
petitioner  charges  that  in  thus  hooking  the 
derrick  to  the  said  scaffolding  and  pulling  the 
same  down,  the  defendant  company  was  guilty 
of  negligence.**  The  Judge  overruled  the  de- 
murrer to  the  petition  as  amended,  to  wiiich 
ruling  exception  is  now  taken.  Eeld^  that  it 
cannot  be  decided  as  a  matter  of  law  that, 
under  the  allegations  made  by  the  amended 
petition,  the  foreman  in  charge  of  the  work  of 
removing  the  scaffold  was  not  the  alter  ego 
of  the  defendant;  but  It  was  a  question  for 
the  Jury  to  determine  whether  or  not,  in  giv- 
ing the  order  as  to  how  the  work  was  to  be 
done,  he  occupied  the  position  of  vice  principal 
in  the  exercise  of  a  nondelegable  duty,  as  al- 
leged by  the  petition.  McDuffie  v.  Ocean 
Steamship  Co.,  5  Oa.  App.  125,  62  S.  E.  1006; 
Moore  v.  Dublin  Cotton  Mills,  127  Qa.  009,  625, 
56  S.  B.  839.  10  U  R.  A.  (N.  S.)  772.  The 
court,  therefore,  did  not  err  in  refusing  to  dis- 
miss the  petition  on  demurrer.- 

Error  ftom  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  W.  A.  Trumbo  against  the  Sa- 
vannah Dry  Dock  &  Repair  Company.  From 
a  Judgment  refusing  to  dismiss  the  petition 
on  demurrer,  defendant  brings  error.  Af- 
firmed. 

David  S.  Atkinson,  of  Savannah,  for  plain- 
tiff in  error. 

Oliver  &  Oliver,  of  Savannah,  for  defend- 
ant in  error. 

JENKINS,  P.  J.   Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 
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(95  Oa.  App.  275) 

REDDiCK   V.  STRICKLAND.     (N«.   1 1 136.) 

<Goiirt  of  Appeals  of  Georgia,  DifiaUm  No.  2. 

May  6,  1920.) 

(8vUabu$  hy  the  Oouri.) 

1.  Appeal  and  orror  ^s>7l9(4)t  744— Exoep- 
tlons  pendente  lite  oannot  be  considered  with- 
out error  assigned  In  main  bill  or  in  review- 
ing oonrt 

"Exceptions  pendente  lite  cannot  be  con- 
sidered nnless  error  is  assigned  thereon  either 
In  the  main  bill  of  exceptions  or  in  the  review- 
ing court  by  counsel  for  plaintiff  in  error  be- 
fore argument  begins."  Jones  v.  State,  21  Ga. 
App.  22,  93  S.  E.  514  (1).  See,  also,  Kent 
▼.  State.  18  Ga.  App.  30,  88  S.  E.  913;  Shaw 
▼.  Jones,  133  Ga.  446,  66  S.  K.  240;  NiehoUs 
▼.  Popwell,  80  Ga.  604,  6  S.  E.  21  (9).  The 
bill  of  exceptions  in  this  case  recites  liiat  ex- 
ceptions pendente  lite  were  duly  taken  to  the 
overruling  of  a  special  demurrer  and  to  the 
overruling  of  a  motion  to  strike  an  amendment 
to  the  petition,  but  no  assignment  of  error  is 
made  either  in  the  bill  of  exceptions  or  in  this 
court,  and  the  judgment  overruling  the  de- 
murrer and  the  motion  to  strike  cannot  be  con- 
sidered. 

2.  Appeal  and  error  ^=»744— Error  not  assign- 
ed on  exceptions  pendente  lite  until  after 
original  argument  or  pending  a  motion  to 
rehear  Is  toe  late. 

Where  exceptions  pendente  lite  are  taken 
to  the  ruling  of  the  lower  court,  and  error  is 
not  assigned  in  the  bill  of  exceptions,  and  the 
exceptions  pendente  lite  are  brought  up  in  the 
record,  counsel  should,  before  argument  begins 
in  this  court,  assign  error  thereon.  If  he  waits 
to  do  so  until  after  the  original  argument  and 
while  the  case  is  pending  on  motion  to  rehear, 
it  is  too  late.  NichoUs  v.  Popwell,  80  Ga.  604, 
6  S.  E.  21  (9) ;  Stover  v.  Adams,  U4  Ga.  171, 
39  S.  E.  864  (1). 

3.  Appeal  and  error  ^s>853— Without  assign- 
ment of  error  to  Judgment  overruling  a  de- 
murrer and  motion  to  strike  It  beoomes  the 
law  of  the  oaseu 

Where  the  defendant,  by  demurrer  and  mo- 
tion to  strike,  brought  in  question  the  suffi- 
ciency of  the  description  of  the  currency  sought 
to  be  recovered,  and  no  assignment  of  error 
was  made  in  the  bill  of  exceptions  to  the  judg- 
ment of  the  court  in  overruling  the  demurrer 
and  motion,  that  dedsion  became  the  law  of 
the  case,  binding  alike  upon  the  parties  and  the 
court.  See  Grantham  v.  Fleming,  13  Ga.  App. 
184,  78  S.  E.  1113(2) ;  Hawkins  v.  Studdard, 
132  Ga.  266,  63  S.  E.  852,  131  Am.  St.  Rep. 
190;  Cooper  v.  Chamblee,  114  Ga.  116»  39  S, 
B.  917. 

4.  Fraud  «=»65( I)— Charge  on  fraud  held  not 
erroneous. 

The  exceptions  to  the  charge  of  the  court 
on  the  subject  of  fraud  are  without  merit.  The 
court,  after  reading  to  the  jury  the  Code  def- 
inition of  actual,  constructive,  and  legal  fraud, 
instructed  them  that  **in  this  case  tiiere  must 
be  the  misrepresentation  of  a  material  fact, 
made  willfully  to  deceive,  recklessly  without 


knowledge,  and  acted  on  by  the  oppoilte  party, 
in  order  for  that  to  be  applicable." 

5.  Ovemiiing  ef  motion  for  new  trial. 

There  bdng  evidence  to  support  the  alle- 
gations as  made  in  the  petition,  the  court  did 
not  err  in  overruling  the  motion  for  a  new  trial 

Error  from  City  Court  of  Cairo;  !«.  W. 
Bigsby,  Judige. 

Action  between  G.  D.  Beddlck  and  J.  L. 
Strickland.  Judgment  for  the  latter,  motion 
for  new  trial  overruled,  and  the  former 
brings   error.     Affirmed. 

Ledford  &  Christopher,  of  Cairo,  for  plain- 
tiff in  error. 
S.  P.  Cain,  of  Cairo,  for  defendant  in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(25  QtL.  App.  276) 

AVERA  V.  STATE.     (No.  11163.) 

(Court  of  Appeals  of  Georgia,  Division  No.  % 

Biay  5,  1920.) 

(Syttahus  by  the  Oouri.) 

L  Intexloatlng  liquors  ^s»250— No  )urlsdlctlon 
to  condemn  vehielee  unless  seized  in  oooaty 
In  whloh  oourt  has  Jnrlediotioa. 
Under  the  Prohibition  Act  approved  liardi 
28,  1917  (Ga.  Lawsi  Ex.  Sens.  1917,  pp.  7,  17), 
providing  for  the  condenmation  of  vehicles  en- 
gaged in  the  transportation  along  the  public 
roads  or  private  ways  of  this  state  of  liquors 
or  beverages  the  sale  or  possession  of  which 
is  prohibited  by  law,  only  a  court  having,  juris- 
diction in  the  county  where  the  vehicle  is  seized 
has  jurisdiction  of  the  condemnation  proceed- 
ings. It  follows,  therefore,  that  In  order  to 
confer  jurisdiction  upon  the  court  In  which  con- 
demnation proceedings  are  instituted  against 
the  vehicle  under  this  act,  it  must  affirmatively 
appear  that  such  vehicle  was  seised  within  the 
county  over  which  the  court  has  jurisdiction. 

2.  Intoxloatlng  Itqnert  ^s»250— Seizure  of  ve- 
iilele  en  street  of  Atlanta  does  not  show  a 
seizure  In  ooiinty  of  Fulton. 

The  city  of  Atlanta  being  in  both  the  coun- 
ties of  Fulton  and  De  Kalb,  evidence  to  the  ef- 
fect that  the  seizure  was  made  near  the  comer 
of  certain  streets  in  the  city  of  Atlanta  does 
not  affirmatively  show  that  the  seizure  was 
made  in  the  county  of  Fulton. 

3.  latoxloatlng  liquors  ^s»250— Judgment  oon- 
denHiing  automobile  and  ordering  Its  sale  held 
oontrary  to  evidence. 

It  not  appearing  that  the  vehicle  sought  to 
be  condemned  was  seized  in  the  county  of  Ful- 
ton and  within  the  jurisdiction  of  the  court,  and 
an  exception  to  the  failure  to  prove  the  venue 
having  been  properly  made  as  provided  in  an  act 
approved  August  21,  1911  (Ga.  Laws  1911,  pp« 
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149,  1N>;   Park's  Penal  Code,  |  1101a),  the 

judgment  condemning  the  automobile  and  order- 
ing it  sold  was  without  evidence  to  support  It 
and  contrary  to  law. 

Error  from  Superior  Court,  Fulton  County. 

Proceeding  by  the  State  of  Georgia  to  con- 
demn yehicles  engaged  In  transporting  pro- 
hibited liquors,  defended  by  J.  H.  Avera. 
Judgment  of  condemnation  and  sale,  and  de- 
fendant brings  error.     Reversed* 

Robt  C  &  Philip  H.  Alston,  of  Atlanta,  for 
plaintiff  in  error. 
Hughes  Roberts,  of  Atlanta,  for  the  State. 

STEPHENS,  J.    Judgment  reversed. 
JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(26  Oa.  App.  256) 

WRIGHT,  Comptroller  General,  v.  ALABAMA 

GREAT  SOUTHERN  R.  CO. 

(No.  10500.) 

(Court  of  Appeals  of  Oeorgis,  Division  No.  2. 

May  5,  1020.) 

Error  from  Superior  Court,  Dade  County; 
M.  C.  Taryer,  Judge.  ' 

Proceeding  between  W.  A.  Wright,  Comptrol- 
ler General,  and  the  Alabama  Great  Southern 
Railroad  Company.  Judgment  for  the  latter, 
and  the  former  brings  error.  AfSrmed,  in  con- 
formity to  answers  of  tiie  Supreme  Cknirt  (102 
S.  B.  821)  to  certified  questions. 

Martin  G.  Smith,  of  Chattanooga,  Tenn.,  for 
plalntiif  in  error. 

Maddoz,  McCamy  ft  Shumate,  of  Dalton,  and 
S.  J.  Hale,  of  Trenton,  for  defendant  in  error. 
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court,  the  Supreme  Court  answered  as  appears 
in  the  foregoing  note;  and,  since  the  rulings 
there  made  control  the  decision  of  this  case, 
the  trial  Judge  did  not  err  in  sustaining  the 
affidavit  of  illegality  and  dismissing  the  levy. 
Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  concur. 


SMITH,  J.  1.  (1)  rrhe  act  of  the  General 
Assembly  approved  August  16,  1014  (Acts 
1014,  p.  246),  entitled  *An  act  to  create  a  board 
of  commissioners  of  roads  and  revenues  for  the 
county  of  Dade,  to  provide  for  the  selection  of 
said  commissioners  who  shall  constitute  the 
board,  to  prescribe  their  terms  of  office,  their 
duties,  fix  their  salaries,  and  for  other  pur- 
poses,' confers  upon  the  board  of  commissioners 
of  roads  and  revenues  the  exclusive  power, 
theretofore  exercised  by  the  ordinary,  to  levy 
a  tax  for  the  maintenance  of  the  public  roads 
of  Dade  county.  See  Rawls  County  v.  U.  S., 
106  U.  S.  783,  26  L.  Ed.  1220;  Pennington  v. 
Gammon,  67  Ga.  456;  Garrison  v.  Perkins,  137 
Cku  761,  752,  74  S.  E.  541;  Mathews  v.  Hussey, 
148  Ga.  526;  07  S.  B.  437."  (2)  "A  county,  aft- 
er having  adopted  the  alternative  road  law  as 
embodied  in  CUvO  Code  1010,  {  604  et  seq.,  and 
after  having  levied  a  maximum  rate  of  ^  per 
thousand  for  the  maintenance  of  the  public  roads 
of  the  county,  cannot  levy  an  additional  or  spe- 
cial tax  for  that  purpose.  See  Central  of 
Georgia  Railway  Co.  v.  Meriwether  County,  148 
Ga.  428  (06  &  E.  884)."  Wright  v.  Alabama 
Great  Southern  Railroad  Co.,  160  Ga.  — ,  102 
&B.  821. 

2.  In  response  to  questions  certified  by  this 


(26  Ga.  App.  2e7) 

MEAD  OR  et  al.  v.  PATTERSON. 
(No.  11069.) 

(Court  of  Appeals  of  Georgia,  Division  NOb  2. 

May  6,  1920.) 

(8vUabu9  by  Ediioridl  Biaff.) 

1.  Work  and  labor  ^S94(2)— Aoceptanoo  of  val> 
nable  sorvleos  Implloo  a  oontract  for  payment. 

In  view  of  CHv.  Code  1910,  |  6613,  the  rendi- 
tion and  acceptance  of  valuable  services  by 
plaintiff  to  defendants'  aged  and  infirm  testator, 
not  a  near  relative,  was  itself  sufficient  to  imply 
a  promise  of  payment,  without  any  proof  of 
such  an  express  contract,  or  of  any  additional 
circumstances  equivalent  thereto. 

2.  Trial  ^s»260(9)— la  aotion  for  sorvlooo,  ro» 
fttsal  of  InstruoUon  as  to  what  plaintiff  mnst 
show  bold  not  orror,  In  vlow  of  Instmotloa 
given. 

In  action  on  quantum  meruit  to  recover  the 
value  of  services 'during  nine  years,  rendered  to 
and  accepted  by  defendants'  aged  and  infirm 
testator,  wherein  the  court  gave  in  charge  the 
principle  embodied  in  Civ.  Code  1910,  i  6613, 
it  did  not  err  in  refusing  to  instruct  that  plain- 
tiff must  establish  that,  when  alleged  serv- 
fces  were  rendered,  she  intended  to  receive  pay 
therefor,  and  that  testator  intended  to  pay 
therefor,  before  plaintiff  could  recover,  on  which 
question  the  Jury  might  consider  all  the  facts 
and  circumstances. 

3.  Trial  ^s>256(ll)— Instniotlon  on  moasuro 
of  rooovery  In  action  on  qoantam  meruit  holil 
suffiolont,  in  aboonoo  of  roqoost. 

In  an  action  on  quantum  meruit  to  deter- 
mine the  value  of  services  rendered  to  defend- 
ants' aged  and  infirm  testator,  a  charge  that  the 
law  would  import  a  promise  to  pay  the  reason- 
able value  of  the  services  rendered  furnished  a 
sufficient  guide  to  the  measure  of  recovery 
under  the  evidence,  in  the  absence  of  any  re- 
quest for  more  specific  instructions. 

4*  ExooHtors  and  administrators  ^=»22l(3)— 
Admission  of  evidonoo  as  to  ohargos  made  by 
nnrsos  for  snob  sorvlooo  as  plaintiff  rondsroil 
was  proper. 

In  an  action  on  quantum  meruit  to  recover 
for  services  rendered  to  and  accepted  by  de- 
fendants' aged  and  infirm  testator,  the  admis- 
sion of  evidence  showing  the  usual  charges 
made  by  nurses  in  respect  to  such  services  as 
were  rendered  by  plaintiff  was  proper. 

5.  Executors  and  administrators  ^=>22l(3)-- 
Evidonoo,  showing  existenoo  of  impilod  con- 
tract to  pay  for  sorvioes  held  admissibls. 

In  an  action  for  services  rendered  to  de- 
fendants' aged   and  infirm  testator,  evidence 


^B»Fdr  otber  casee  bm  same  topie  and  KBT-NUMBBR  In  all  Key-Numbtred  Digests  and  Indexes 


96 


106  80UTHBASTEBN  BIDPOBOTEB 


(Ga. 


tiiat  testator,  in  eonrenalioii  bad  with  the  \rft- 
ness,  praised  the  serricea  rendered  by  plaintur, 
and  stated  that  he  was  going  to  ^*take  care"  of 
her,  was  admissible  to  support  the  existence 
of  the  implied  contract  relied  npon. 

Brror  from  Superior  Court,  Newton  Coun- 
ty; John  B.  Hntcheson,  Judge. 

Action  on  quantum  meruit  by  Mrs.  Sarah  F. 
Patterson  against  J.  W.  Meador  and  anoth- 
er as  executors  of  J.  B.  Meador,  deceased. 
Verdict  for  plaintiff,  motion  for  trial  over- 
ruled, and  defendants  bring  error.    Affirmed. 

King  &  Johnson,  of  CoTlngton,  for  plain- 
tiffs In  error.   - 

A.  D.  Meador,  of  Covington,  and  R.  L.  & 
H.  C.  Cox,  of  Monroe,  for  defendant  In  error. 

JENKINS,  P.  J.  Mrs.  Sarah  T.  Patterson 
brought  suit  In  quantum  meruit  against 
Meador  and  Rogers^  as  executors  of  the  will 
of  J.  B.  Meador,  to  recover  the  value  of  serv- 
ices for  a  period  of  nine  years,  alleged  to 
have  been  rendered  to  the  defendants'  testa- 
tor, who,  at  the  time  of  the  alleged  services, 
was  very  aged  and  infirm.  The  court  limited 
the  recovery  to  services  rendered  during  the 
last  four  years  preceding  the  death  of  the  de- 
cedent The  Jury  having  thus  found  a  ver- 
dict in  favor  of  the  plaintiff,  the  defendants 
excepted  to  the  overruling  of  a  motion  for  a 
new  trial.    Held : 

1.  The  verdict  Is  not  only  supported*  but  is 
abundantly  supported,  by  the  evidence. 

[1,2]  2.  The  fourth  ground  of  the  motion 
for  a  new  trial,  as  amended,  complains  that 
the  court  erred  in  refusing  a  request  to  give 
in  charge  the  following: 

"In  order  to  recover  at  all  In  this  case,  the 
plaintiff  must  establish  to  your  satisfaction  by 
a  preponderance  of  the  evidence  that  at  the  time 
these  alleged  services  were  rendered,  if  they 
were  in  fact  rendered,  there  was  an  intention  on 
the  part  of  the  plaintiff  rendering  such  services 
to  receive  pay  therefor,  and  an  intention  on  the 
part  of  the  person  receiving  such  services  to 
pay  for  them;  and  in  determining  this  question 
yon  would  be  authorized  to  consider  all  the 
facts  and  circumstances  surrounding  the  par- 
ties in  the  case  at  the  time  and  the  circum- 
stances under  which  these  services  were  ren- 
dered.** 

As  is  contended  by  counsel  for  the  plain- 
tiffs in  error,  there  is  no  difference  between 
an  express  contract  and  an  Implied  contract, 
except  in  the  manner  of  setting  it  up;  but 
the  rule  is  that,  except  In  cases  between  near 
relatives,  a  promise  to  pay  the  reasonable 
wortli  of  valuable  services  rendered  will 
ordinarily  be  implied,  when  their  rendition 
by  the  one  party  and  acceptance  by  the  other 


party  Is  shown,  dvll  Code  1910,  |  CSS16.  No 
such  near  relationship  between  the  parties 
existing  in  this  case,  the  rendition  and  ac- 
ceptance of  the  valuable  services  was  of  it- 
self sufficient  to  imply  a  promise  of  payment 
without  any  proof  of  such  an  express  con- 
tract, or  of  any  additional  circumstances 
equivalent  thereto.  Hudson  v.  Hudson,  90 
6a.  681,  684,  16  S.  B.  349 ;  Jackson  v.  Bnlce, 
182  Oa.  61,  64,  68  8.  B.  828.  The  court  hav- 
ing givoDi  in  diarge  the  principle  of  law  em- 
bodied in  the  Code  section  dted,  it  did  not 
err  in  refusing  the  proffered  request  Under 
the  principle  of  law  here  stated,  the  eleventh 
and  twelfth  grounds  of  the  amended  inotion 
are  likewise  without  merit 

[S]  8.  The  fifth,  sixth,  and  seventli  grounds 
of  the  amended  motian  complain  that  Cie 
court  nowhere  in  his  charge  gave  to  the  /Wi-y 
any  standard  whereby  thiey  were  to  measure 
the  amount  of  the  recovery  In  the  event  they 
believed  the  defendants  to  be  liable.  The 
charge  of  the  court  to  the  effect  that  the  law 
would  Import  a  promise  to  pay  the  reasonable 
value  of  the  services  rendered  and  accepted, 
furnishes  a  suflleient  guide  to  the  measure  of 
the  recovery  under  the  evidence  adduced,  es- 
pecially in  the  absence  of  any  request  for 
more  specific  Instruction  along  this  line. 

[4]  4.  The  eighth  and  twelfth  grounds  of 
the  motion,  complaining  that  evidence  was 
admitted  showing  the  usual  charges  made  by 
nurses  in  respect  to  such  services  as  was 
performed  by  the  plaintiff  in  this  case,  do  not 
afford  a  proper  ground  to  set  aside  the  ve^ 
diet  While  the  value  of  sudti  services  can- 
not be  established  by  what  has  been  paid  in 
some  giv^  and  particular  instance,  the  o^ 
dinary  and  reasonable  value  for  such  serv- 
ices is  precisely  what  the  plaintiff  is  author- 
ised to  show.  Marshall  y.  Bahnsen,  1  Ga« 
App.  486,  67  S.  B.  1006. 

[6]  6.  The  ninth  ground  of  the  motion  la 
without  merit  That  the  decedent  In  a  con- 
versation had  with  a  witness,  praised  the 
services  rendered  him  by  the  plaintiff  and 
stated  that  he  was  going  to  "take  care"  of 
her,  served  to  support  the  existence  of  the 
implied  contract  relied  upon  by  the  plaintiff. 
If  under  the  law  such  a  contract  could  not  be 
Implied,  then  the  evidence  here  objected  to 
might  not  of  itself  be  taken  as  sufficient  to 
establish  one.  See  Lansdell  v.  Lansdell,  144 
Oa.  671,  87  S.  R  782.  For  the  same  reason, 
the  fourteenth  and  flftecntli  grounds  of  the 
motion  are  without  merit  The  remaining 
thlrteentii  ground  of  the  motion  is  not  In- 
sisted on. 

Judgmct  affirmed* 

STEPHENS  and  SlilTH,  JJ.,  conoor. 
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NINES,  Dlre(^or  General,  v.  2CLLNER. 

(No.  11077.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

May  5,  1920.) 

(SyUahua  hu  ihB  Court,} 

1.  Railroade  «=5>5«/2»  New,  vol.  6A  Key-Ne. 
Series— 8ult  malntaJnable  against  Director 
General,  ttiougli  not  autliorized  at  time  of  In- 
jury. 

The  first  contention  of  the  plaintiif  ia  error 
is  decided  adversely  to  him  in  the  recent  ruling 
of  the  Supreme  Court  in  Robinson  v.  Central 
of  Ga.  By.  Co.,  150  Ga.  — ,  102  S.  E.  532. 

2.  Railroads  «s>5i/2»  New,  vol.  6A  Key-No. 
Series— Liability  of  Direotor  General  of  Rail- 
roads Is  not  limited  to  breaches  of  doty  as 
to  freight  and  passengers. 

The  act  of  Congress  of  March  21,  19l8 
<U.  S.  Comp.  St  1918,  tJ.  S.  Comp.  St.  Ann. 
Supp.  1919,  {§  3115%a-3115%p),  and  the  rules 
promulgated  by  federal  authority  in  pursuance 
thereof,,  while  limiting  the  interference  of  gov- 
ernment control  of  railroads  by  prohibiting  the 
enforcement  of  judgments  and  decrees  through 
attachment  or  levy,  did  not  intend  either  to  ex- 
tinguish or  impair,  but,  on  the  contrary,  ex- 
pressly preserved,  the  rights  of  parties  to 
prosecute  to  judgment  in  the  name  of  the  Di- 
rector General  of  Hailroads  any  cause  of  ac- 
tion against  the  railroad  companies  to  which 
they  fLS  parties  were  entitled  under  the  federal, 
state,  or  common  law.  See  Dantzler  Lumber 
Co.  V.  Texas  &  P.  R.  Co.,  119  Miss.  328,  80 
South.  770,  4  A.  L.  R.  1069,  1710,  note;  Mc- 
Adoo  ▼.  Martin,  24  Ga.  App.  485,  101  S.  JQ. 
312.  Under  the  power  thus  given  the  liability 
of  the  Director  General  is  not  limited  to  claims 
growifig  out  of  a  breach  of  duty  to  safely  trans- 
port freight  and  passengers. 

Error  from  Superior  Court,  Monroe  Coun- 
ty; W.  B.  H.  Searcj-,  Jr.,  Judge. 

Action  by  R.  B*  Zeliner  again^  W.  D. 
Hlnee,  Director  General  of  Railroad&  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed^ 

Cleveland  &  Goodrich,  of  Griffin,  and  Per* 
•ona  &  PenoDs,  of  Forsyth,  for  plaintiff  in 
error. 

Ja&  I#.  Anderson  and  Westmoreland  & 
Smith,  all  of  Atlanta,  and  A.  M.  Zeliner 
and  J.  M.  Fletcher,  both  of  Forsyth,  for  de- 
fendant In  erfor. 

JENKINS,  P.  J.  [1, 2]  On  Angnst  29,  IdlO, 
the  Congress  of  the  United  States  enacted 
a  law  (9  Fed.  Stat.  Ann.  [2d  Ed.]  1005  [U. 
S.  Comp.  St.  f  1974a])  which  empowered  the 
President,  in  time,  of  war,  to  take  posses- 
sion and  assume  control  of  any  system  or 
systems  of  transportation  and  utilize  them 
for  the  transportation  of  troopa  and  mate- 
rials of  war.  Pursuant  to  this  act,  the  Pres- 
ident on  December  20, 1917,  assumed  control 
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of  the  railroads  of  the  United  States  and 
appointed  William  G.  McAdoo,  then  the  Sec- 
retary of  the  Treasury,  and  designated  him 
to  be  the  Director  General  of  Railroads,  un- 
der Whose  direction  the  control  of  the  trans- 
portation systems  was  to  be  carried  out  On 
March  21,  1918,  a  second  act  on  the  same 
subject  was  passed  by  Congress  (Fed.  Stat 
Ann.  Supp.  1918,  p.  757  [U.  S.  Comp.  St 
1918,  U.  S.  Comp.  St  Ann.  Supp.  1919,  |f 
3115%a-8115%p]),  which  in  detail  recited 
how  the  control  so  granted  the  President 
should  be  exercised,  providing  by  section  10 
as  follows: 

"Carriers  while  under  federal  control  shall 
be  subject  to  all  laws  and  liabilities  as  common 
carriers,  whether  arising  under  state  or  federal 
laws  or  at  common  law,  except  in  so  far  as  may 
be  inconsistent  with  the  provisions  of  this  act 
or  any  other  act  applicable  to  such  federal  con- 
trol or  with  any  order  of  the  President  Ac- 
tions at  law  or  suits  in  equity  may  be  broui^t 
by  and  against  such  carriers  and  Judgments 
rendered  as  now  provided  by  law;  and  in  any 
action  at  law  or  suit  in  equity  against  the  car- 
rier, no  defense  shall  be  made  thereto  upon  the 
ground  that  the  carrier  is  an  instrumentality  or 
agency  of  the  federal  goyemment"  Section 
3115%j. 

Certain  general  orders  were  issued  by  the 
Director  General  in  the  course  of  his  admin- 
istration. General  Order  No.  50,  issued  on 
October  28,  1918,  provided  as  follows: 

'* Actions  at  law,  suits  in  equity  and  proceed- 
ings in  admiralty  hereafter  brought  in  any 
court  based  on  contract,  binding  upon  the  Di- 
rector General  of  Railroads,  claims  for  death 
or  injury  to  persons,  or  for  loss  and  damage  to 
property,  arising  since  December  31,  1917, 
and  growing  out  .of  the  possession,  use,  eon* 
trol,  or  operation  of  any  railroad  or  system  of 
transportation  by  the  Director  General  of 
Railroads,  which  action,  suit  or  proceeding  but 
for  federal  contrpl  might  have  been  brought 
against  the  carrier  company,  shall  be  brought 
against  William  G.  McAdoo,  Director  General  af 
Railroads,  and  not  otherwise." 

This  was  a  suit  by  the  widow  of  a  person 
not  a  passenger  or  employ^  of  the  railway, 
claiming  damages  for  the  homicide  of  her 
husband  alleged  to  have  been  occasioned  by 
the  negligent  operation  of  the  railway  com- 
pany's train  at  a  public  grade  crossing. 
The  defendant  demurred  to  the  petition  on 
the  theory  that  such  a  suit  was  not  main- 
tainable against  the  Director  General  of 
Railroads:  (1)  For  the  reason  that  the  gov- 
emment  is  not  liable  to  be  sued  for  the  tor- 
tious conduct  of  its  employ^,  except  in  such 
cases  as  are  authorissed  by  act  of  Congress, 
and  that  at  the  time  of  the  alleged  injury 
(January  81,  1918)  there  was  no  authority 
given  by  Congress  authorizing  the  mainte- 
nance of  a  suit  against  the  Director  Gaieral 
of  Railroads;  and  (2)  even  if  General  Or- 
der No.  50  can  be  conatroed  as  authorising 
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the  suit  to  be  amended  by  making  the  Direc- 
tor General  of  Railroads  the  party  defend- 
ant, the  liability  alleged  In  this  case  Is  not 
the  liability  of  a  common  carrier,  which  In- 
cludes only  a  breach  of  its  duty  to  safely 
transport  freight  and  passengers. 
Judgment  affirmed. 

STEPHENS  and  SMITH.  JJ.,  concur. 


(25  Ghu  App.  2S») 

LOUISVILLE  &  N.  R.  CO.  V.  RICHIE. 

RICHIE  V.  LOUISVILLE  &  N.  R,  CO. 

(Nos.  11002,  11003.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

-  May  5,  1920.) 

(ByUabus  hy  Editorial  Staff.) 

Appeal  and  error  ^=s>l005(2)— Approveil  ver- 
dict supported  by  evidence  not  disturbed. 

Where  there  was  some  eyidence  from  which 
Jury  could  infer  negli|ence  of  defendant  rail- 
road, and  where  question  as  to  whether  conse- 
quences thereof  could  have  been  ayoided  by 
plaintiff  by  ordinary  care  was  one  of  fact  for 
the  jury,  a  verdict  for  plaintiff,  approved  by 
trial  judge,  cannot  be  disturbed  by  the  Court  of 
Appeals. 

Error  from  City  Court  ot  Cartersvllle; 
G.  H.  Aubrey,  Judge. 

Action  by  Bill  Richie  against  the  Loula- 
ville  &  Nashville  Railroad  Company.  Ver- 
dict for  plaintiff,  motion  for  new  trial  over- 
ruled, and  defendant  brings  error,  and  plain- 
tiff takes  a  crosa-bill  of  exceptions.  Affirmed 
on  main  bill  of  exceptions  and  cross-bill  dis- 
missed. 

See,  also,  23  Ga.  App.  741,  90  S.  B.  309. 

Tye,  Peeples  &  Tye,  of  Atlanta,  D.  W. 
Blair,  of  Marietta,  and  Neel,  Finley  &  Neel, 
of  Cartersvllle,  for  plaintiff  in  error. 

A.  W.  Fite  and  J.  R.  Whitaker,  both  of 
Carter.svllle,  and  R.  R.  Arnold,  of  Atlanta, 
for  defendant  In  error. 

SMITH,  J.  This  case  has  been  tried  three 
times,  each  trial  resulting  in  a  verdict  for 
the  plaintiff,  two  of  which  were  a^t  aside  by 
the  court  below  on  motions  for  a  new  trial, 
but  the  motion  for  a  new  in  the  last  trial 
was  overruled,  and  the  defendant  excepted 
and  brought  the  case  to  this  court  for  re- 
view. The  grounds  of  the  amended  motion 
for  a  new  trial  amount. to  no  more  than  an 
elaboration  of  the  general  grounds,  and, 
there  being  some  evidenoe  from  which  the 
Jury  could  infer  negligence  on  the  part  of 
the  defendant  railroad  company,  and  wheth- 
er the  consequences  of  that  negligence  could 
haye  tteen  avoided  by  the  exercise  of  ordi- 
nary care  on  the  part  of  the  plaintiff  being 


an  issue  of  fact  for  their  determination,  and 
the  trial  judge  having  approved  the  verdict 
returned,  this  court  la  without  power  to  in- 
terfere. 

Judgment  affirmed  on  main  bill  of  excep- 
tions ;  cross-bill  dismissed. 

JENKINS,    P.    J.,    and    STEPHENS,    J., 
concur. 


(25  Ga.  App.  a58> 
HOLDER  V.  WEBB.     (No.  10897.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  5,  1920.) 

(8yllabu9  &]f  the  Court,) 

L  Trial  ^=s>260 (5)— Omission  to  oliarge  as  t» 
caveator's  right  to  benefit  of  Improvement 
held  not  an  error,  where  given  charge  was  in 
language  of  statute. 

Where  an  heir  at  law  filed  a  caveat  to  the 
application  of  an  administrator  for  discharge, 
and  upon  tlie  hearing  the  only  issues  for  de- 
termination were  whether  or  not  certain  realty 
deeded  by  the  intestate  to  the  caveator  was 
an  advancement,  and,  if  such,  what  was  the 
value  of  the  property  at  the  time  of  the  ad- 
vancement, and  where  it  appeared  that  before 
the  property  was  so  deeded  to  the  caveator  he 
had  made  improvements  upon  it  while  in  hi» 
possession  under  a  previous  contract  of  pur- 
chase by  liim  from  the  intestate,  which  con- 
tract had  been  canceled,  it  was  not  error  on 
the  part  of  the  trial  judge  to  fail  to  instruct 
the  jury  tliat  the  caveator  was  entitled  to  the 
benefit  of  the  improvements  so  made;  the  judge 
having  ^ven  in  charge  to  the  jury  the  law 
governing  the  determination  of  the  value  of  an 
advancement,  in  charging  substantially  in  the 
language  of  the  Civil  Code,  ft  4066,  that  ''every 
advancement,  unless  a  value  is  agreed  on  at 
the  time  of  its  acceptance,  shall  be  estimated 
at  its  value  at  the  time  of  the  advancement, 
and  no  interest  shall  be  charged  upon  the  val- 
ue thereof  until  the  time  of  the  first  distribu- 
tion of  tne  estate,  from  which  date  advance- 
ments shall  be  reckoned  with  regard  to  inter- 
est, in  the  same  manner  as  an  equal  amount  of 
the  estate  received  at  that  time." 

2.  Suffloieney  of  evidenoe. 

The  evidence  supports  the  verdict,  and  no 
error  of  law  appears. 

Error  from  Superior  Court,  Carroll  0}un- 
ty;  J.  R.  Terrell,  Judge. 

Application  by  E.  S.  C.  Webb,  administra- 
tor for  discharge,  with  caveat  by  W.  L. 
Holder.  Verdict  and  Judgment  for  applicant; 
and  caveator  brings  error.    Affirmed. 

S.  Holdemess,  of  Carrollton,  for  plaintiff 
in  error. 

Boykin  &  Boykln,  of  Carrollton,  for  de- 
fendimt  In  error. 

STEPHENS,  J.    Judgment  aflSinned* 

JENKINS,  P.  J.,  and  SMITH,  J.,  c<»icnr. 
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(25  Oa.  App.  2178) 

SMITH    V.    EXCHANOE    BANK    OF    ROME 
etal.    (No.  11396.) 


(Court  of  Appeals  of  Georgia,  DiYision  No.  2. 

May  S,  1920.) 
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case  be  dismissed  on  the  groniid  that  the  pe- 
tition for  homestead  had  been  amended  by 
striking  therefrom  the  real  estate  set  ont  in 
the  amendment. 
Judgment  affirmed,  with  direction. 


(Syllahu9  hy  Editorial  Staff,) 

1.  Contlnaanoe  ess»5\  (1/2)— Denial  on  ground  on 
which  case  had  been  oontinued  once  or  more 
not  abuse  of  discretion. 

The  overruling  of  a  motion  for  a  continu- 
ance was  not  an  abuse  of  the  trial  court's  dis- 
cretion, where  it  appeared  on  the  showing  for 
continuance  and  countershowing  that  the  case 
had  been  continued  once  or  more  for  the  same 
reason,  and  it  also  appeared  that  by  order  of 
the  court  the  case  had  been  put  on  terms. 

2.  Homestead  <S=»5 1— Petition  may  be  amended 
by  adding  something  omitted  from  schedule, 
but  not  by  striking  from  schedule. 

A  petition  for  homestead  may  be  amended 
by  adding  to  the  schedule  something  which  had 
been  omitted,  but  not  by  striking  therefrom 
any  article  of  property  therein  set  forth,  and, 
if  applicant  has  by  mistake  inserted  property 
belonging  to  another,  and  not  to  him,  he  should 
dismiss  liis  application  and  file  another  one, 
omitting  such  property  not  belonging  to  liim 
as  was  in  the  previous  schedule. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action  between  N.  Z.  Smith  and  the  Ex- 
change Bank  of  Rome  and  others.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.  Affirmed,  with  directions  to  dismiss 
the  case. 

Max  Meyertiardt,  of  Rome,  for  plaintiff  in 
error. 

T.  W.  Lipscomb,  of  Rome,  for  defendants 
In  error. 

SMITH,  J.  [1]  1.  The  court  did  not  abuse 
tils  discretion  In  overruling  the  motion  for 
a  continuance;  It  appearing  on  the  showing 
for  continuance  and  the  countershowing 
that  the  case  had  been  continued  one  or  more 
times  for  the  same  reason,  and  it  also  ap- 
pearing that  by  an  order  of  the  court  the 
case  had  been  put  on  terms. 

[2]  2.  *'A  petition  for  homestead  may  be 
amended  by  adding  to  the  schedule  something 
'whldi  has  been  omitted,  but  not  by  striking 
therefrom  any  article  of  property  therein  set 
forth.  If  the  applicant  has  by  mistake  in- 
serted property  belonging,  not  to  him,  but 
to  another,  he  should  dismiss  his  application 
and  file  another  one,  omitting  such  articles 
of  property  not  belonging  to  him  as  were  In 
tbe  previous  schedule.''  McWUllams  v. 
Bones,  84  Oa.  199,  10  S.  E.  723  (1). 

8.  Under  the  above  ruling  the  court  below 
should  have  dismissed  the  case,  and  not  the 
appeal.  The  Judgment  of  the  court  below  is 
therefore  affirmed,  with  direction  that  the 


JENKINS,    P.    J.,    and    STEPHENS,    J., 
concur. 


(26  Oa.  App.  21B) 
PAPPA  V.  POPE.     (No.  10971.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  14,  1920.    Rehearing  Denied 

May  11,  1920.) 

{Byllahus  hy  the  C<nkrt.) 

ExoeptlORS,  bill  of  «=>59(4)— Where  Jndge^s 
certilloate  showed  no  reason  for  delay  In 
again  tendering  exceptions  for  oertHloation, 
writ  of  error  dismissed. 

A  case  was  tried  on  August  5.  Court  ad- 
journed on  August  8.  A  bill  of  exceptions  was 
tendered  to  the  judge  on  September  6,  and  on 
that  day  mailed  by  him  to  the  attorney  for  the 
plaintiff  in  error,  for  correction.  It  was  not 
returned  to  the  judge  untfl  September  27. 
The  certificate  of  the  judge  does  not  show  any 
reason  for  the  delay  in  again  tendering  the  bill 
of  exceptions  for  certification,  ffeld,  that  the 
writ  of  error  must  be  dismissed. 

Error  from  Superior  Court,  Wllices  County; 
B.  F.  Walker,  Judge. 

Action  between  John  Pappa  and  M.  C. 
Pope.  Judgment  for  the  latter,  and  the  for- 
mrer  brings  error.    Writ  of  error  dismissed. 

SamL'H.  Sibley,  of  Union  Point,  W.  A. 
Slaton,  of  Washington,  Ga.,  and  Callaway  & 
Howard,  of  Augusta,  for  plalntUt  in  error. 

W.  Carroll  Latimer,  of  Atlanta,  and  R.  C. 
Norman,  of  Washington,  Ga.«  for  defendant  in 
error. 

BLOGDWORTH,  J.  This  case  was  tried 
at  the  August  term,  1919,  of  court  The  bill 
of  exceptions  recites: 

**And  now  comes  the  plaintiff  in  the  time  re- 
quired by  law  and  tenders  to  the  court  this  bill 
of  exceptions,  and  prays  that  the  same  may  be 
signed  and  certified  that  the  errors  complained 
of  may  be  reviewed  and  corrected.  This  the 
6th  day  of  September,  1919." 

Acting  under  Civil  Code  of  1910,  |  6168,  the 
trial  judge,  on  Septenrt)er  6,  1919,  indorsed 
on  the  bill  of  exceptions  his  objections  there- 
to, and  returned  it  to  the  attorney  for  the 
plalntur  in  error.  (The  contention  of  counsel 
for  the  plaintiff  In  error  that  this  is  a  **8eo- 
ond  certificate^'  by  the  Judge  to  the  bill  of 
exceptions  is  without  merit  This  entry  was 
made  <m  the  bill  of  exertions  more  than 
20  days  b^ore  the  certificate  thereto,  and 
cannot  be  an  ^'additional  certificate,"  within 


^tsoFor  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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the  meaning  of  those  decisions  whlcih  hold,.  In  f 
effect,  that  an  additional  certificate  following 
the  one  required  by  statute  should  be  Ignor- 
ed.)   A  motion  to  dismiss  the  writ  of  error 
was  made  on  two  grounds,  as  follows: 

**(1)  For  that  It  appears  from  the  record  that 
the  bill  of  exceptionB  was  not  presented  to  and 
certified  by  the  court  below  in  the  time  required 
by  law,  for  that  it  appears  upon  the  record 
that  Wilkes  superior  court  adjourned  on  August 
8,  1919,  and  that  the  bill  of  exceptions  was 
not  presented  to  and  certified  by  the  trial  judge 
until  September  27,  1919,  more  than  80  days 
thereafter. 

"(2)  For  that  it  appears  from  the  record  that 
the  bill  of  exceptions  was  presented  to  the 
trial  judge  on  September  6,  1919,  when  It  was 
returned  to  counsel  for  plaintiff  in  error  for 
correction,  and  that  counsel  for  plaintiff  in 
error  did  not  re-present  the  bill  of  exceptions 
to  the  trial  judge  within  a  reasonable  time,  as 
required  under  section  6158  of  the  Code  of 
Georgia,  for  that  the  same  was  not  presented 
again  to  the  trial  judge  for  certificate  until 
September  27,  1919,  and  there  appears  no  rea- 
son set  out  justifying  this  delay.' 


tr 


In  his  written  response  to  this  motion  to 
dismiss  the  writ  of  error,  the  plaintiff  In  er- 
ror admits  that  the  judge  returned  to  him  the 
bill  of  exceptions,  with  the  judge's  objectlcms 
entered  thereon,  and  that  he  received  It  on 
September  9,  and  he  alleges  that  he  was  not 
able  to  get  the  attorneys  representing  the 
defendant  in  error  to  correct  the  bill  of  excep- 
tions, and  could  not  get  the  official  transcript 
thereof  from  the  reporter,  although  he  made 
repeated  efforts  to  do  so;  that  on  September 
13  he  left  Georgia  for  Baltimore,  and  return- 
ing theref ronf,  reached  his  home  on  the  after- 
noon of  the  21st;  that  on  the  23d  he  was  com- 
pelled to  go  to  Atlanta  to  argue  a  case  before 
the  Railroad  Ck>mmlssion,  and,  returning, 
reached  home  on  the  afternoon  of  the  25th; 
that  a  part  of  the  transcript  was  mailed  to 
him  by  the  stenographer  on  the  18th,  and  he 
received  the  remainder  on  the  25th,  and  that 
"within  24  hours  of  the  actual  receipt  by  him 
of  said  record  [he]  had  mailed  to  Judge 
Walker  a  completed  bill  of  exceptions.'* 

The  first  of  the  above  grounds  of  the  mo- 
tion to  dismiss  the  writ  of  error  Is  based  on 
section  6187  of  the  Civil  Code  or  1910.  This 
section  "deals  only  with  the  subject  of  the 
delay  of  the  judge  In  certifying  the  bill  of 
exceptions,  and  not  with  the  delay  of  counsel 
in  tendering  the  same,  either  In  the  first  In- 
stance or  after  it  has  been  returned  for  cor- 
rectlon.-  Walker  v.  Wood,  119  Oa.  627,  46 
S.  E.  870.  If  this  ground  stood  alone,  and 
the  record  did  not  show  that  the  bill  of  ex- 
ceptions had  been  returned  by  the  judge  to 
the  movant's  counsel  for  correction,  under 
repeated  rulings  of  this  and  the  Supreme 
Court  it  would  be  our  duty  to  overrule  the 
motion  to  dismiss  the  writ  of  error.  Thomp- 
son V.  Stephens,  138  Ga.  205,  75  S.  B.  186  (1); 
Hartley  y.  Marietta  Nursery  Co.,  138  Ga.  736, 


76  S.  B.  39;  Castlebeny  ▼.  Parriah,  136  Qa. 
527,  69  S.  B.  817  (1) ;  Clarke  v.  AUen,  10  ua. 
App.  653,  91  a  B,  1049,  and  dt 

The  second  ground  of  the  motion  to  dismiss 
the  writ  of  error  is  based  on  section  6158 
of  the  Civil  Code  of  1910,  and  presents  an 
entirely  different  question.  This  section  is 
as  follows: 

"If  the  Judge  shall  determine  that  the  bin 
of  exceptions  is  not  true,  or  does  not  contain  all 
the  necessary  facts,  he  shall  return  the  samet 
within  ten  days,  tc  the  party  or  his  attorney, 
with  his  objections  to  the  same  in  writing.  If 
those  objections  are  met  and  removed,  thff 
judge  may  then  certify,  specifying  in  hi»  eer^ 
tificate  ik^  cause  of  the  d^iitf.  If  the  iudge  Bee» 
proper,  he  may  order  notice  to  the  opposite 
party  of  the  fact  and  time  of  tendering  the  ex« 
ceptions,  and  may  hear  evidence  as  to  the  truth 
thereof."     (Italics  ours.) 

The  judge  in  his  certificate  to  the  biU  of 
exceptions  has  not  complied  with  this  posi- 
tive requirement  of  the  law.  That  he  should 
do  so  is  imperative.  In  Dykes  v.  Brock,  128 
Ga.  306,  57  S.  B.  700,  the  Supreme  Court 
says: 

"The  fact  that  the  brief  of  the  evidence  was 
not  correct  was  a  sufficient  reason  for  the  judge 
to  refuse  to  certify  the  bill  of  exceptions,  and 
it  was  incumbent  upon  counsel  to  cause  the 
corrections  to  be  made  in  the  brief  of  evidence 
with  due  diligence.  The  corrected  brief  of  the 
evidence  was  not  presented  to  the  judge  unti] 
May  29th,  which  was  83  days  after  the  court 
had  adjourned  and  54  days  after  counsel  had 
been  notified  that  the  brief  was  Incorrect  and 
that  the  judge  would  not  sign  the  bill  of  excep- 
tions for  this  reason.  The  law  requires  that  if 
a  biU  of  eseeptions  is  presented  within  due 
time  a  mere  failure  on  the  part  of  the  judge 
to  sign  the  same  within  the  time  prescribed  by 
law  shall  be  no  cause  for  a  dismissal  of  the  bill 
of  exceptions,  unless  it  should  appear  that  the 
failure  to  sign  and  certify  the  same  was  caused 
by  some  act  of  the  plaintiff  in  error  or  his  coun- 
sel. Acts  of  1896,  p.  45 ;  Van  Epps'  Oode  »nppw 
t  6246  [CivU  Code  of  1910,  i  6187].  When  ' 
counsel  for  the  plaintiff  in  error  were  notified 
by  the  judge  that  the  brief  of  the  evidence  was 
incorrect,  they  should,  within  a  reaaonable 
time,  have  made  the  corrections  necessary  and 
presented  the  corrected  brief  to  the  judge.  While 
the  brief  of  the  evidence  was  not,  in  the  present 
case,  a  part  of  the  bill  of  exceptions,  it  was  ten- 
dered for  the  purpose  of  approval,  in  order  that 
it  might  be  incorporated  in  the  record.  A  cor- 
rect brief  of  the  evidence  was  indispensable  in 
the  case,  for  the  assignment  of  error  therein 
could  not  be  decided,  unless  the  evidence  came 
before  the  Supreme  Court  in  one  of  the  ways 
prescribed  by  law.  The  case,  therefore,  is  to  be 
determined  in  exactly  the  same  way  as  if  the 
evidence  had  been  incorporated  in  the  bill  ot 
exceptions,  and  was,  for  some  reason,  incorrect, 
and  the  bill  of  exceptions  had  been  returned  to 
counsel  for  correction.  When  it  appears  that 
the  corrected  brief  of  the  evidence  was  not  pre- 
sented until  54  days  after  the  attention  of  coun- 
sel was  called  to  the  fact  that  the  brief,  as  pre- 
sented, was  incorrect,  it  must  be  held  that  the 
corrected  brief  was  not  presented  within  a  rem- 


Gfu)  AUlSN 

not 

80iid>le  tSme.  WaHc«r  ▼.  Wood,  120  Ga«  624  ;' 
Atkins  T.  Winter,  121  Ga.  75.  When  connsel  for 
the  plaintiff  in  error  delay  for  a^  unreasonable 
time  the  making  of  corrections  in  the  bill  of 
exceptions  or  the  brief  of  the  evidence,  required 
by  the  judge  as  a  condition  precedent  to  certify- 
ing the  bill  of  exceptions,  the  bill  of  exceptions 
will  be  dismissed,  unlest  it  ^ffirmaiiveVy  appears 
that  ihe  delay  too*  coim^  solely  "by  providential 
cause  or  imperative  neeeeeify,  [Italics  oars,] 
The  mere  failure  or  refusal  of  the  official  sten- 
ographer to  furnish  a  transcript  oz  cne  notes  of 
the  evidence  taken  at  the  trial  is  neither  provi- 
dential cause  nor  imperative  necessity.  See, 
in  this  connection,  Lambert  Hoisting  Engine  Co. 
Y.  Bray,  127  Ga.  452,  and  cases  cited  in  division 
2  of  the  opinion.  The  reason  for  the  delay  must 
appear  in  the  oeriifloaie  of  ihe  judge  [italics 
ours],  and  this  court  will  not  hear  evidence  by 
afMavits  a«  to  tiie  matter." 

In  Atkins  v.  Winter,  121  6a.  76,  48  S.  E. 
717,  It  was  held  that— 

''If  there  is  other  good  reason  for  delay  in 
presenting  the  corrected  bill  for  authentication, 
then  the  fact  relied  on  as  an  excuse  must  itself 
be  verified  by  the  trial  judge." 

The  headnotes  in  that  case  are  as  follows: 

''I.  It  is  essential  to  the  validity  of  a  bill  of 
exceptions  that  It  shall  show  on  Its  face  that 


it  was  signed  in  due  time. 

'*2.  A  defective  bill  of  exceptions  cannot  be 
aided  by  extrinsic  evidence,  and  this  court, 
therefore,  cannot  consider  an  affidavit  setting 
up  reasons  why  a  corrected  bill  of  exceptions 
was  not  presented  until,  the  return  of  the  judge 
to  the  county  where  the  trial  was  had. 

**S.  Oivil  Code  [1895]  §  5545,  not  expressly 
stating  the  length  of  time  allowed  for  correcting 
and  presenting  the  changed  biU  of  exceptions, 
must  be  construed  to  mean  that  the  plaintiff  is 
to  have  a  reasonable  time  in  which  to  act. 

*'4.  What  is  such  reasonable  time  shoud  be  de- 
termined as  matter  of  law,  and  not  as  matter  of 
fact,  depending  upon  the  convenience  of  parties, 
the  regularity  of  the  mails,  or  the  means  of 
transportation  to  the  residence  of  the  judge, 
since  tiie  same  would  necessitate  the  hearing  of 
testimony,  and  a  trial  to  determine  whether 
the  trial  here  should  proceed. 

"5.  When  the  bUl  is  returned  for  oorreoiionf 
a  new  starting  point  is  fixed.  [Italics  ours.] 
What  is  a  reasonable  time  for  making  the  cor- 
rections is  therefore  independent  of  the  length 
of  time  allowed  for  the  presentation  of  the  orig^ 
inal  bill  of  exceptions. 

**^,  Since  in  the  nature  of  the  case  it  ought 
to  require  less  time  to  correct  than  in  the  ^rst 
instance  to  prepare  an  entire  bUl  of  exceptions, 
it  is  hoth  liberal  and  reasonable,  by  analogy ,  to 
flw  20  days  for  the  correction  and  return  of  the 
JiiU  of  ewceptions  [italics  ours],  the  same  being 
a  period  deemed  sufficient  by  the  law  for  the 
preparation  of  bills  of  exceptions  in  injunction 
cases,  which  are  amcmg  the  most  v(4umiBoas 
provided  for  by  statute.' 
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In  Header  y.  Galllcott,  129  6a.  esi,  60  S. 
fi.  868,  the  dedaton  in'  tbe  case  of  Atkins  r. 
Winter,  supra,  was  reviewed  by^  the  Supreme 
Court,  and  that  court  said: 

''After  duly  considering  the  ruling  there  made, 
we  are  thoroughly  satisfied  of  its  soundness  and 
approve  the  same." 

By  the  law  creating  it  this  court  is  bound 
by  the  rulings  of  the  Supreme  Court.  That 
court  has  held,  as  appears  in  the  foregoing 
quotations,  that  what  is  a  reasonable  time 
in  which  a  bill  of  exceptions  should  be  ten- 
dered back  to  the  judge  after  it  has  been 
returned  by  him  for  correction  should  be  de- 
termMied  as  a  mattisr  of  law;  that  it  la  both 
reasonable  and  liberal  to  flw  20  days  for  the 
correction  and  return  of  the  biU  of  excep- 
tions, and  tliat  where  there  is  delay  the  rea- 
son therefor  must  appear  in  the  certificate 
of  the  judge.  In  the  instant  case  it  does  not 
appear  that  the  failure  to  return  the  bill 
of  exceptions  to  the  judge  prior  to  September 
27  was  the  result  either  of  providential  cause 
or  of  imperative  necessity.  Applying  the 
foregoing  ruling  to  the  facte  of  this  case^  the 
bill  of  exceptions  nmst  be  dismissed. 

Writ  of  error  dismissed. 

BKOYLES,  C.  J.,  and  LUKE,  J.,  concur. 


»> 


(2|&  Qa.  App.  SSL) 
ALLEN   V.  STATE.     (No.   11365.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  12,  1920.) 

(SyUabus  by  the  Court.) 

Criminal  law  <&=9935(l)— Where  evidence  was 
InsufRcient  the  denial  of  a  new  trial  was  er- 
ror. 

• 

The  evidence,  as  diadoaed  by  the  record, 
was  insufficient  to  authorise  the  defendant's 
conviction,  and  the  .court  erred  in  overruling 
the  motion  for  a  new  trial. 

Krfor  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Albert  Allen  was  convicted  of  an  offense, 
his  motion  for  new  trial  was  overruled,  and 
he  brings  error.    Reversed. 

Wu  B.  M^bane,  of  Rome,  for  plaintiff  in 
error. 
jr.  B^.  Kelly,  Sol.,  of  Rome,  for  the  State. 

BROYLES,  C.  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


*s>For  other  eases  tee  same  topic  and  KST-IOJMBER  in  all  Key-Numbered  Digests  and  Indexes 
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CW.Va, 


(W  W.  Va.  179) 

COLETRANE  V.  OTT,  Worknen't  Conpensa- 
tlon  CommissioBer.     (No.  4047.) 

(Supreme  Court  of  Appeals  of  West  Virgmia. 

April  13, 1020.) 

(8vUal>u^  by  the  Court,) 

1.  Mastttr  and  servant  «=>388* Employe's  wid- 
ow oonolntiveiy  presumed  to  lie  dependent 
within  eompensatlon  act. 

The  widow  of  a  deceased  employ^  is  con- 
clusively presumed  to  be  a  dependent  within 
the  meaning  of  our  workmen's  compensation 
law,  and  is  entitled  to  participate  in  the  fund 
unless  deprived  thereof  under  the  provisions 
of  section  36  of  the  act,  chapter  15p,  Barnes' 
Code  1918  (Code,  t  692). 

2.  Master  and  servant  ^=s>388  —  Nonresident 
widow  supported  by  employ^  held  entitled  to 
participate  in  workmen's  compensation  fund; 
"abandoned";   "living  eeparate." 

Where  the  widow  of  a  deceased  employ^  has 
continued  to  reside  in  another  state  in  a  home 
provided  and  paid  for  by  him,  and  where  he 
has  continued  to  contribute  to  her  support  by 
money  and  clothing  for  the  whole  period  of 
his  absence,  indnding  the  twelve  months  next 
preceding  his  death,  and  where  he  has  contin- 
uously visited  her  and  her  children  by  him, 
though  at  intervals  of  one  or  two  years  only, 
and  during  the  entire  term  has  continued  to 
write  her  on  an  average  of  twice  each  month, 
sending  money  and  clothing,  and  professing  love 
and  affection  and  proffering  continued  support, 
they  are  not  living  separate  and  apart,  nor 
has  he  abandoned  her  nor  failed  to  contribute 
to  her  support  so  as  to  deprive  her,  under  said 
section  36,  of  right  to  participate  in  said  work- 
men's compensation  fund. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Aban- 
don.] 

3.  Master  and  servant  «=>388  «  Nonresident 
widow  of  employ^  contracting  bigamous  mar- 
riage held  entitled  to  participate  in  workmen's 
compensation  fond. 

Nor  will  the  fact  that  such  deceased  em- 
ploy6  may  during  his  sojourn  here  have  con- 
tracted a  bigamous  marriage  with  another  wo- 
man and  cohabited  with  her  in  this  state  in 
any  way  operate  to  affect  or  deprive  his  law- 
ful wife  of  participation  in  the  workmen's  com- 
pensation fund. 


Petition  by  Nannie  McCain  Ck>letran6 
against  Lee  Ott,  Workmen's  Compensation 
Comntissioner,  to  review  record  on  which  the 
petitioner  was  denied  participation  in  the 
workmen's  compensation  fund.  Order  of 
Compensation  (Commissioner  reversed,  and 
decision  directed  to  be  certified  to  him  for 
further  action. 

Anderson,  Strother,  Hughes  &  Chird,  of 
Welch,  for  petitioner. 

n.  T.  England,  Atty.  Gen.,  and  Frank  Live- 
ly, Asst  Atty.  Gren.,  for  respondent 


MlLLEiR,  J,  Petitioner,  residing  in  North 
(Carolina,  and  representing  herself  to  be  the 
widow  of  William,  or  Madison,  (Coletrane, 
who  died  as  the  result  of  injuries  sustained 
while  employed  in  a  coal  mine  in  tiiis  state, 
was  denied  participation  in  the  workmen's 
compensation  fund  by  the  defendant,  on  the 
ground  that  it  was  not  proven  she  was  de- 
pendent on  the  deceased  at  the  time  of  his 
death,  for  support. 

In  her  application  filed  before  the  conunis- 
sioner,  duly  sworn  to,  and  in  a£Qdavits  and 
exhibits  filed,  petitioner  showed  she  was  fifty- 
six  years  of  age,  was  first  married  to  the 
deceased  October  29,  1885,  in  Bandolph 
County,  North  Carolina,  by  whom,  between 
that  date  and,  the  year  1891«  she  had  borne 
four  children,  one  dead,  three  living;  that  in 
the  latter  year  her  husband  came  to  West 
Virginia  to  obtain  work,  and  where  he  had 
remained  until  the  date  of  his  death,  but  that 
during  the  whole  of  the  interval  she  had  con- 
tinued to  reside  in  a  homfe  purchased  and 
paid  for  by  him  in  North  (Carolina,  and  that 
he  had  continuously  supported  or  contributed 
to  her  support  there;  that  in  the  year  1897 
she  obtained  a  divorce  from  him  in  the  state 
of  North  Carolina,  on  the  ground  of  deser- 
tion, but  on  December  29,  1902,  she  was  re- 
married to  him  and  had  never  since  then 
been  divorced;  that  after  her  second  mar- 
riage she  continued  to  reside  and  remain  in 
the  home  so  provided  by  her  husband,  where 
he  visited  her  occasionally,  once  every  one  or 
two  years,  and  that  he  had  continuously 
thereafter  supported  lier  or  contributed  to 
her  support;  that  during  the  year  immediate- 
ly preceding  his  death  he  had  contributed  as 
much  as  $120.00  thereto.  And  she  proved 
that  continuously  he  had  kept  up  a  corre- 
spondence with  her,  writing  her  on  an  aver- 
age about  twice  a  month,  and  as  evidence 
thereof  she  exhibited  a  number  of  letters  re- 
ceived, others  having  been  lost  or  destroyed, 
showing  remittances  of  money  and  expres- 
sions of  love  and  affection  for  her  and  his 
children,  and  representing  his  intention  to 
bring  her  to  West  Virginia*  and  that  he  was 
endeavoring  to  buy  and  pay  for  property  in 
this  state,  so  that  he  might  have  something  to 
leave  them  after  his  death.  She  also  proved 
by  the  records  in  North  Carolina  her  first  and 
second  marriage  to  deceased ;  and  there  was 
nothing  offered  in  evidence  to  the  contrary. 

However,  it  had  been  brought  to  the  atten- 
tion of  the  commissioner  that  one  Annie  Cole- 
trane,  formerly  Annie  Mays,  claimed  com- 
pensation as  the  widow  of  the  deceased;  and 
there  was  evidence  before  the  commissioner, 
on  her  application,  of  her  marriage  to  Wil- 
liam  Ck)letrane,  in  McDowell  (County,  in  1910, 
with  whom  she  continued  to  live  in  said 
county  until  the  date  of  his  death,  but  under 
bigamous  relations  as  petitioner  contends. 

On  being  advised  of  the  action  of  the  com- 
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missioner  io  denying  her  compensation,  peti- 
tioner made  application  for  a  reopening  and 
rehearing  of  the  case,  and  presented  there- 
with additional  affidavits  and  letters  receiy- 
ed  by  her  from  him  showing  contributions  to 
her  support,  and  also  the  record  of  the  county 
court  of  McDowell  County  showing  the  ap- 
pointment l^  that  court  of  an  administrator 
of  the  estate  of  her  deceased  husband  upon 
her  nofotion  and  a  denial  of  adminiBtration  on 
the  application  of  the  said  Annie  Goletrane, 
or  Annie  Mays;  but  such  rehearing  was  de- 
nied by  the  commissioner,  assigning  as  ground 
therefor  that  the  new  evidence  was  not  suffi- 
cient to  Justify  a  reopening  of  the  case  or 
further  consideration  thereof. 

€k>mplaint  is  made  by  counsel  for  petitioner 
that  defendant  took  up  and  decided  the  case 
without  their  knowledge  or  notice  to  the  peti- 
tioner before  her  right  to  file  evidence  had 
been  barred  by  the  statute.  But  as  we  view 
the  case,  the  commissioner  did  so  far  consider 
the  evidence  as  to  dispose  of  the  rights  of 
the  petitioner  thereon  and  to  bring  the  mat- 
ter before  us  for  review  on  the  whole  record. 

[1,  2]  The  question  thus  presented  to  us  is 
whether  petitioner  as  widow  of  deceased  is 
entitled  to  compensation  out  of  the  work- 
men's compensation  fund.  That  she  was  the 
lawful  wife  of  deceased  at  the  time  of  his 
death  must  be  regarded  as  fully  established 
by  the  proof.  What  the  rights  of  the  other 
claimant  may  be  is  a  question  not  now  before 
us,  and  can  only  be  collaterally  considered,  if 
at  all,  in  the  disposition  of  the  claim  of  peti- 
tioner. Petitioner  proved  she  had  no  knowl- 
edge whatever  of  the  relations  existing  be- 
tween her  husband  and  the  said  Annie  Mays 
until  after  his  death.  On  the  other  hand  it  is 
urged  that  the  said  Annie  Mays  must  have 
had  knowledge  of  the  relations  of  the  peti- 
tioner to  the  deceased  through  letters  re- 
ceived by  him  from  her;  but  this  assumption 
is  based  on  the  presun!t>tion  that  her  letters 
to  her  husband  were  delivered  at  the  place 
where  they  cohabited  in  McDowell  Ck>unty 
and  that  she  must  have  obtained  such  in- 
formation therefrom;  but  this  Is  the  presump- 
tion of  a  fact  not  fully  established.  The 
fact,  however,  we  think,  is  not  material  so 
far  as  petitioner  is  concerned. 

Our  statute,  paragraph  (f),  section  33,  chap- 
ter 16p,  Code  1918  (Code  Supp.  1918,  f  689), 
defines  "dependent^  as  used  in  this  act,"  to 
mean  "a  widow,  widower,"  etc  Generally 
considered,  therefore,  by  the  very  terms  of 
the  statute,  a  widow  unless  in  some  way  de« 
prived  of  her  right,  is  a  dependent  within  the 
meaning  of  the  law  and  entitled  to  partici- 
-pate  in  the  workmen's  compensation  fund, 
and  the  fact  that  her  husband  may  not  have 
supported  her  in  all  respects  as  it  was  his 
duty  to  do,  and  as  a  good  and  dutiful  hus- 
band should  have  done,  can  not  deprive  her  of 
her  rights.  Presumptively  a  widow  is  a  de- 
pendent, not  only  under  the  statute,  but  at 


common  law,  and  it  is  the  duty  of  the  hus- 
band to  support  her;  the  statute  recognizes 
this  right  in  its  definition  of  "a  dependent" 
The  evidence  of  petitioner  is  that  she  was 
wholly  dependent  on  deceased  for  support  ex- 
cept for  what  little  she  made  in  occasional 
odd  jobs. 

The  attorney  general,  however.  In  support 
of  the  decision  of  the  commissioner  relies  on 
section  36  of  the  workmen's  comrpensation 
law  (Code,  §  692),  providing: 

"Notwithstanding  anything  herein  contained, 
no  snm  shall  be  paid  to  a  widow  or  widower 
who  shall  have  been  living  separate  and  apart 
from,  or  have  been  abandoned  by  the  employ^ 
for  twelve  months  next  preceding  the  injury, 
and  who  shall  not  have  been  supported  by  him 
or  her  during  such  time." 

Plainly  the  statute  deprives  the  widow  of 
compensation  If  she  shall  have  been  living 
separate  and  apart  from,  or  has  been  aban- 
doned by  the  employ^  for  the  period  named, 
and  has  not  been  supported  by  him  for  twelve 
months  preceding  his  death.  What  amounts 
to  living  separate  and  apart,  or  abandonment, 
within  the  terms  of  the  statute,  are  questions 
to  be  determined  by  the  court,  having  refer- 
ence, however,  to  all  the  provisions  of  the 
statute.  Can  a  wife  who  has  been  provided 
with  a  home  by  her  husband  and  is  visited 
and  supported  by  him  as  is  proven  in  this 
case,  be  said  to  be  living  separate  and  apart 
from  him,  although  he  has  been  absent  for  a 
greater  part  of  the  time  working  in  another 
state,  and  though  he  has  for  a  part  of  the 
time  lived  in  bigamous  relations  with  another 
woman  unknown  to  his  wife?  We  doubt 
whether  our  statute  should  be  given  such 
construction.  A  decision  of  this  question, 
however,  is  hardly  necessary  to  a  proper  dis- 
position of  this  case,  but  it  is  sonfewhat  in- 
volved in  the  question  of  abandonment  cov- 
ered in  the  alternative  by  our  statute.  Could 
a  husband  be  said  to  have  deserted  or  aban- 
doned his  wife  under  the  facts  and  circum- 
stances assumed  and  proven  in  this  case, 
whiidi  would  justify  a  decree  of  divorce  in  a 
suit  by  her  against  him?  We  think  not  It 
was  decided  by  this  court  in  an  earlier  case 
that  desertion  cannot  be  inferred  from  the 
mere  fact  that  the  parties  do  not  live  togeth- 
er, as  by  the  fact  that  the  husband  gives  the 
wife  only  meager  support  or  puts  her  in  a 
house  separate  from  his  ordinary  residence, 
so  long  as  he  does  not  break  off  the  matri- 
monial cohabitation.  Desertion  cannot  be 
predicated  on  such  facts.  There  must  be  in- 
tent to  desert  on  his  part  Burk  v.  Burk,  21 
W.  Va.  445 ;  Alkire  v.  Alkire,  83  W.  Va.  517, 
11  S.  B.  11;  Martin  v.  Martin,  33  W.  Va.  695, 
11  S.  E.  12;  TUlis  v.  Tillis,  55  W.  Va.  198,  46 
S.  E.  926;  Bacon  v.  Bacon,  68  W.  Va.  747,  70 
S.  E.  762;  Hall  v.  Hall,  69  W.  Va.  175,  71  S. 
B.  103,  34  L.  R.  A.  (N.  S.)  758;  Crouch  v. 
Crouch,  78  W.  Va.  70^  90  S.  E.  235.  In  Wis- 
consin, where  the  statute  required  that  the 
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wife  should  have  been  wholly  dependent  on 
the  husband  with  whom  she  was  living  at 
the  time  of  his  death,  it  was  decided  that  the 
terms  of  the  statnte  should  be  given  their 
practical  and  popular  meaning,  and  that  the 
statute  of  that  state  was  intended  to  cover 
cases  where  there  was  no  break  in  the  mar- 
riage relations  although  there  might  be  a 
physical  separation  of  the  parties  by  time  and 
distance.  Northwestern  Iron  Ck>.  v.  Indus- 
trial Ck)mn<ission,  164  Wis.  97,  142  N.  W.  271, 
L.  B.  A«  1916A,  366,  and  note,  Ann.  Cas. 
1915B,  877.  In  Massachusetts  the  statute 
(Laws  1911,  c.  761,  {  7)  provided  that  the 
^'following  persons  shaU  be  conclusively  pre- 
sumed to  be  wholly  dependent  for  support 
upon  a  deceased  employ^:  (a)  A  wife  upon  a 
husband  with  whom  she  lives  at  the  time  of 
his  death,"  etc.  The  industrial  commission 
construed  this  statute  to  include  a  wife  who 
was  Justified  In  law  to  leave  her  husband  and 
who  sought  the  protection  of  her  rights  in 
every  possible  way  and  endeavored  to  secure 
bis  support,  and  that  she  was  entitled  to  com- 
pensation. The  Supreme  Court  was  of  opin- 
ion that  this  ruling  was  wrong.  That  court 
held  that  living  together  in  the  ordinary  ac- 
ceptation of  these  words  in  common  under- 
standing meant  maintaining  a  home  and  liv- 
ing together  in  the  same  household,  or  actu- 
ally cohabiting  under  conditions  which  would 
be  regarded  as  constituting  a  family  relation. 
Citing  two  previous  Massachusetts  cases. 
Gallagher's  Case,  219  Mass.  140,  106  N.  B. 
568.  After  that  decision  the  Legislature 
amended  the.  act  so  as  to  include  a  wife  liv- 
ing apart  for  justifiable  cause  or  because  her 
husband  had  deserted  her. 

In  the  case  at  bar  the  husband  provided 
and  maintained  the  home  for  his  wife  and 
children,  contributing  to  their  support,  and 
his  letters  and  conduct,  outside  of  his  biga- 
mous relation  with  the  other  woman,  nega- 
tive every  intention  to  abandon  and  desert 
the  petitioner.  EUs  bigamous  relation  with 
another  woman  in  West  Virginia  cannot  be 
accepted  as  evidence  of  iutent  to  abandon  his 
lawful  wife,  particularly  when  he  manifested 
contrary  intention  by  writing  avowals  of  his 
continued  love  and  disposition  to  support  and 
maintain  her. 

Furthermore,  to  deprive  petiti<mer' of  her 
right  to  compensation,  she  must  not  only  have 
been  living  apart  from  her  husband,  or  aban- 
doned by  him,  bat  in  the  conjunctive  she 
must  not  have  been  supported  by  him  during 
the  twelve  months  preceding  his  death.    The 


r  evidence  Is  oondosiTe  in  this  case  that  the 
deceased  did  give  support  to  his  wife,  not 
only  by  a  home  provided  tor  her,  but  by 
ctothii^  and  mon^y  sent  her;  and  if  she  had 
any  other  support  it  consisted  of  small  earn- 
ings from  occasional  employment  by  others. 
Properly  construed,  therefore,  we  do  not 
think  the  statute  deprives  her  of  the  con^ 
pensatlon  which  the  previous  provision  of  the 
statute  gives  her  as  a  wife  and  dependent. 

[3]  But  it  is  urged  that  the  subeequent 
marriage  of  Coletrane  in  West  Virginia,  ac- 
cording to  the  forms  of  law  in  this  state,  was 
presumptively  valid,  and  under  the  facts  and 
circumstances  of  his  relation  to  petltlotter, 
made  his  later  marriage  valid,  and  that  the 
assumed  burden  upon  petitioner  to  show  the 
Invalidity  of  that  marriage  has  not  been 
borne  by  her.  We  do  not  think  this  position 
tenable.  Petitioner  certainly  established  a 
prima  fade  case  of  the  Invalidity  of  this  sec- 
ond marriage,  and  that  the  relationship  of 
the  deceased  to  Annie  Mays  was  bigamous 
and  adulterous;  The  presumption  Indulged  in 
by  many  courts  as  to  the  validity  of  second 
marriages  has  in  this  case  been  overcome  by 
proof  of  its  Invalidity.  Pittinger  v.  Pittlnger, 
28  Colo.  808,  64  Pac.  196,  89  Am.  St  Bep. 
193,  and  note.  It*  Is  laid  down  as  law  In  26 
Qyc  848,  supported  by  numerous  decisions 
dted  in  notes,  that: 

"The  marriage  of  a  man  or  woman,  where 
one  of  them  has  a  husband  or  wife,  by  a  prior 
valid  marriage,  wlio  is  then  living  and  undi- 
vorced,  Is  void  and  not  merely  voidable,  wheth- 
er it  is  meretridoQs  or  f)»anded  in  mistake,  or 
although  the  facts  are  suffident  to  raise  a  pre- 
sumption of  the  death  of  the  former  spoase, 
and  although  the  offending  party  will  be  protect- 
ed from  criminal  prosecution." 

According  to  these  authorities,  whatever 
may  be  the  rights  of  the  innocent  party  to  a 
second  marriage  in  a  criminal  prosecution  or 
otherwise,  the  unlawful  relationship  estab- 
lished by  the  second  marriage  unknown  to 
the  spouse  Involved  in  the  lawful  marriage 
cannot  deprive  her  or  him  of  their  legal 
rights  to  compaisation  under  the  workmen's 
compensation  law. 

For  these  reasons  we  are  of  opinion  to  re- 
verse the  order  of  the  Compensation  Commis- 
sioner, and  to  direct  that  this  decision  be  cer- 
tifled  to  him  as  provided  by  section  43  of  the 
Workmen^i  Compensation  Act  (Code  Snpp. 
1918, 1  099),  for  fnrth^  action  by  him  In  the 
premises  as  required  thereby. 
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LANGFITT  v.  DODDRIDeE   COUNTY 
OIIURT.    (No.  3042.) 

(Supreme  Coart  of  Appeals  of  West  Yirgiaia. 

April  27,  1920.) 

(SvUahua  by  ih9  Court.) 

f.  Frohlbmon  <$=»!,  6(1)— Writ  iles  only  to 
pravont  IMogal  or  oxeeseivo  Jndloial,  or  quasi 
Judicial,  action. 

The  writ  of  prohibition  lies  only  to  prevent 
illegal  or  excessive  judicial,  or  quasi  Judicial, 
action,  and  not  acts  that  are  purely  ministerial 
or  governmental  in  character. 

2.  Prohibition  ^=>6(2)«— Does  not  lie  to  prevent 
ministerial  act  of  eounty  court  in  expendino 
public  revenue. 

Prohibition  does  not  lie  to  pi'event  a  county 
court  from  expending  the  public  revenues  in 
the  erection  of  a  bridge  wholly  outside  of  the 
Hmits  of  the  county,  such  act  of  the  county 
court  being  purely  ministeilal. 

Error  to  Circuit  Oourt,  Doddridge  Oounty. 

Action  by  Martha  A.  Lengfltt  against  the 
Oounty  Court  of  Doddridge  County.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror. Reversed,  and  petition  dismissed  with- 
out prejudice. 

J.  O.  Wilcox,  Pros.  Atty.,  of  West  Union, 
for  plaintiff  in  error. 

Law  &  McCue,  of  Clarksburg,*  and  L.  W. 
Chapman,  of  West  Union,  for  defendant  in 
error. 

WILUAMS,  P.  At  tbe  suit  of  Martha  A. 
Langfitt,  a  citizen  and  taxpayer  of  Doddridge 
countj',  the  circuit  court  of  said  county  pro- 
hibited the  county  court  thereof  from  execut- 
ing a  contract  entered  into  between  it  and 
the  county  court  of  Tyler,  an  adjoining  coun- 
ty, whereby  the  former  agreed  to  erect  a  con- 
crete bridge,  wholly  within  the  territory  of 
Tyler  county,  and  about  a  quarter  of  a  mile 
from  the  dividing  line  between  the  two  coun- 
ties, on  the  ground  that  said  county  court  was 
without  jurisdiction  or  authority  to  expend 
the  public  revenues  in  making  improvement 
outside  of  the  territorial  limits  of  the  oounty, 
and  it  has  appealed. 

[1]  The  first  question  with  which  we  are 
confronted  is  whether  prohibition  lies  in  such 
a  case.  At  the  common  law,  prohibition  did 
not  lie  to  restrain  or  prohibit  purely  ministe- 
rial acts.  It  was  available  to  prohibit  only 
Judicial  action,  and  was  a  writ  issuing  out 
of  a  higher  court  directed  to  an  inferior  Ju- 
dicial court  or  tribunal.  High  on  Extraordi- 
nary Remedies  (3d  Ed.)  {768;  22  R.  C.  L., 
S  13.  This  court  in  Hassinger  et  al.  v.  Holt, 
Judge,  47  W.  Va«  348,  34  S.  B.  728,  held: 

"A  writ  of  prohibition  oniy  goes  against  a 
Judidal  trlbimal  and  judicial  action,  and  not 
that  which  is  merely  ministerial." 


Although,  the  opinion,  in  that  case  makes 
no  reference  to  section  49,  c  89,  of  the  Code 
(sec.  1598),  the  case  arose  and  was  decided 
long  after  the  passage  of  the  statute,  and  the 
reason  it  is  not  mentioned  in  the  opinion 
must  be  because  the  court  regarded  it  as  not 
applying  in  case  of  purely  ministerial  acts. 

[2]  We  do  not  say  prohibition  does  not  lie 
to  prevent  judicial  or  quasi  Judicial  acts  of 
county  courts  and  other  inferior  tribunals, 
in  excess  of  their  authority.  It  was  expressly 
held  to  be  the  proper  remedy  in  Brazie  v. 
Fayette  County  Commissioners,  25  W.  Va. 
213,  where  the  county  commissioners,  sitting 
as  a  canvassing  board,  were  exercising  a 
Judicial  function  in  proceeding  to  consider- 
matters  not  appearing  on  the  face  of  the 
election  returns;  and  that  holding  was  ap- 
proved in  Fleming  v.  Commissioners,  31  W. 
Va.  608.  8  S.  B.  267. 

We  must  and  do  admit  the  authority  and 
right  of  the  Legislature  to  regulate  remedies 
and  even  to  substitute  new  remedies  for  old 
ones,  and  such  regulations  and  substitutions 
are  binding  on  the  courts;.  But  we  do  think 
It  was  not  the  legislative  purpose  to  broaden 
the  so^e  of  the  writ  so  as  to  include  within 
Its  operation  purely  ministerial  acts  to  which 
It  did  not  apply  at  the  common  law.  Sec- 
tion 45,  c  39,  of  the  Code  is  as  follows: 

"The  circuit  court  of  any  county  may,  by  writ 
of  prohibition,  prevent  the  county  court  of  such 
county  from  exercising  any  Jurisdiction  or  au- 
thority which  is  not  conferred  on  it  by  law; 
•  ♦  ♦  and  may,  by  writ  of  mandamus  enforce 
the  performance  of  any  legal  duty  of  such 
court.  But  in  such  cases  a  writ  of  error  or  su- 
persedeas may  be  granted  on  like  principles  and 
rules  as  in  othe^  cases." 

This  language  mi^t  seem  to  be  unam- 
biguous and  sufficiently  comprehensive  to  em- 
brace ministerial  as  well  as  judicial  acts  of 
the  county  court  in  excess  of  its  lawful 
authority^  yet,  after  a  careful  consideration 
of  the  statute  in  Baker  v.  O'Brien,  79  W.  Va. 
101,  90  S.  E.  543,  we  reached  the  conclusion 
that  it  was  not  the  intention  of  the  Legis- 
lature piereby  to  enlarge  the  scope  of  the 
writ  and  thus  extend  the  jurisdiction  of  the 
courts  to  governmental  and  ministerial  mat- 
ters. The  same  question  was  then  presented 
as  is  presented  by  this  appeal,  although  in 
a  different  way.  That  was  an  original  ap- 
plication to  this  court  for  a  rule  in  prohibi- 
tion to  restrain  the  circuit  court  from  pro- 
ceeding by  prohibition  to  prohibit  the  county 
court  from  submitting  to  the  voters  of  the 
county  of  Jackson  the  question  of  changing 
th^,  location  of  the  county  seat,  upon  a  peti- 
tion by  the  voters  of  said  county,  deemed  by 
the  county  court  to  be  sufficient  There  the 
action  of  the  county  court  \n  calling  the  elec- 
tion was  held  to  be  purely  ministerial,  and 
prohibition  did  not  apply.  So,  in  the  present 
case  the  building  of  the  bridge  is  also  purely 
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a  ministerial  act  By  article  8,  |  24,  of  the 
Constitutlcni,  and  by  section  9,  c.  39,  of  the 
Code  (sec.  1536),  county  courts  are  given 
"superintendence  and  administration  of  the 
internal  police  and  fiscal  affairs  of  their  coun- 
ties, including  the  estatdishment  and  regula- 
tion of  roads,  ways,  bridges,  public  landings, 
ferries  and  mills,  with  authority  to  lay  and 
disburse  the  county  levy/'  These  acts  are 
admJnistratiTe,  or  ministerial,  and  call  for 
the  exercise  of  no  judicial  power  or  function. 
It  was  likewise  held  in  Williamson  et  al.  v. 
Gounty  Court,  56  W.  Va.  38,  48  S.  E.  835,  3 
Ann.  Cas.  355,  that  the  appointment  of  elec- 
tion commissioners  by  the  county  court  was 
an  administrative  or  ministerial  act,  and 
could  not  be  controlled  by  prohibition. 

We  therefore  reverse  the  Judgment  and  dis- 
miss plaintiff's  petition  without  prejudice  to 
her  right  to  pursue  some  other  and  appropri- 
ate remedy. 

Reversed,  and  petition  dismissed* 


(86  W.  Va.  278) 
PENIX  V.  GRAFTON  et  al.     (No.  3886.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1920.) 

(8yUahu$  bv  the  Court.) 

i.  Exoeptlans,  Bill  of  ^s»l  ~  Purpose  of  bill 
stated. 

The  purpose  of  a  bill  of  exceptions  is  to 
exhibit  the  supposed  mistakes  of  the  trial  court 
which  do  not  appear  apon  the  record,  and  wliich 
cannot  otherwise  be  brought  before  an  appel- 
late court  for  review  and  correction  if  erro- 
neous. 

2.  Appeal  and  error  ^=s>529(l)— Bill  of  excep- 
tions not  necessary  to  bring  up  orders  and 
Judgments. 

There  is  no  necessity  for  a  bill  of  excep- 
tions to  make  part  of  the  record  the  orders  and 
Judgments  of  the  trial  court,  inasmuch  as  they 
are  already  part  thereof. 

3.  Appeal  and  error  «=>5II(2)— Bill  of  excep- 
tions signed  wKhIn  thirty  days  fro^p  Judg- 
ment held  taken  within  thirty  days  from  ad- 
journment of  term. 

Where  the  order  filing  a  bill  of  exceptions 
shows  that  the  same  was  signed  less  than  80 
days  from  the  date  of  the  entry  of  the  fioal 
judgment,  it  sufficientiy  appears  that  the  bill 
of  exceptions  was  taken  within  30  days  from 
the  adjournment  of  the  term  at  which  the  judg- 
ment was  rendered,  notwithstanding  neither  the 
bill  of  exceptions  nor  the  order  filing  it  ex- 
pressly states  this  to  be  the  fact. 

4.  Trial  ^=»252( I)— Instructions,  though  cor- 
rect, erroneous  when  not  supported  by  evi- 
dence. 

It  is  error  to  give  instructions  to  the  jury, 
even  though  they  state  correct  propositions  of 
law,  where  there  is  no  evidence  to  support  some 
of  the  hypotheses  which  they  contain. 


5.  Trial  ^=9243  «  Ineonslttent  Instractions 
should  not  be  given. 

-  It  is  error  to  give  inconsistent  instructions, 
inasmuch  as  the  jury  are  left  to  determine 
which  theory  of  the  law,  as  thus  presented,  is 
correct,  and  renders  it  impossible  for  the  court 
to  determine  upon  what  legal  principle  the  ver- 
dict is  founded. 

6.  Trial  «s>253(7)— Binding  Instruotlons  shoold 
not  be  given  without  requiring  finding  on  the- 
ory of  defense.' 

It  is  error  to  give  a  binding  instruction  in 
favor  of  the  plaintiff  which  does  not  require  a 
finding  by  the  jury  upon  a  theory  of  defense 
which  is  presented  and  supported  by  evidence, 
unless  such  instruction  requires  a  finding  by 
the  jury  which  would  make  such  theory  of  de- 
fense inapplicable  to  the  case. 

7.  Trial  ^=9253(7)  —  Binding  Instruction  must 
require  finding  on  every  necessary  hypothesis. 

A  binding  instruction  must  require  a  finding 
by  the  jury  upon  every  hypothesis  which  in  nec- 
essary to  justify  a  recovery. 

Error  to  Circuit  Court*  Fayette  Ctounty. 

Action  by  Robert  Peniz  against  James  Graf- 
ton and  others.  Judgment  for  plaintiff  and 
defendants  bring  error.  Reversed,  verdict  set 
aside  and  remanded. 

Dillon  &  Nuckolls,  of  Fayetteville,  for  plain- 
tiffs in  error. 

J.  L.  Ryan  and  McClung  &  Myles*  all  of 
Fayetteville,  and  Thos.  P.  Ryan,  of  Spencer, 
for  defendant  in  error. 

RITZ,  J.  This  writ  of  error  brings  up  for 
review  a  judgment  .of  the  circuit  court  of 
Fayette  county  in  favor  of  the  plaintiff,  ren- 
dered upon  the  verdict  of  a  jury  in  an  action 
of  assumpsit. 

At  the  threshhold  we  are  met  with  a  motion 
to  dismiss  the  writ  of  error  as  improvidentiy 
awarded,  several  grounds  being  assigned 
therefor,  some  of  which  have,  however,  been 
cured  by  the  return  to  a  writ  of  certiorari 
awarded  herein.  Two  of  the  grounds  insisted 
upon  are:  First,  that  the  judgment  of  the  cir- 
cuit court  cannot  be  considered  because  it  is 
not  made  part  of  the  record  by  any  bill  of  ex- 
ceptions, and  only  appears  in  the  final  order 
of  the  court;  and,  second,  that  the  record 
does  not  show  that  the  bill  of  exceptions  was 
signed  within  30  days  from  the  adjournment 
of  the  term  at  which  the  judgment  was  ren- 
dered. 

[1]  So  far  as  the  first  ground  is  concerned 
it  is  without  merit.  The  function  and  pur- 
pose of  a  bill  of  exceptions  is  to  disclose  the 
supposed  errors  which  were  committed  by 
the  court  during  the  trial  of  the  case  which  do 
not  appear  in  the  record  already  made.  Hin- 
ton  MUling  (30.  v.  New  River  Milling  Ga,  78 
W.  Va.  314,  88  St  B.  lOTO. 

[2]  It  wonld  be  entirely  supererogatory 
to  bring  into  the  record  as  part  thereof  by 
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bill  of  ezoeptlonB  those  things  which  aie^al- 
ready  part  thereof,  such  as  orders  or  judg- 
m^its  of  the  court,  or  the  pleadings  which 
have  been  filed  In  the  case. 

[3]  The  second  ground  for  dismissing  the 
writ  is  likewise  without  merit.  The  record 
shows  that  the  final  judgment  was  entered 
on  the  27th  of  March,  1919,  at  a  regular 
term  of  the  circuit  court  in  session  on  that 
day,  and  while  the  order  recites  that  the  ques- 
tions arising  on  the  motion  were  submitted  on 
the  22d  of  March,  and  the  bill  of  excep- 
tions not  taken  till  the  24th  of  AprU,  still 
this  Judgment  order  dearly  shows  that  it  was 
entered  on  the  27th  of  March,  or  less  than 
30  days  before  the  bill  of  exceptions  was  taken 
and  filed.  But  even  if  it  could  be  considered 
that  the  judgment  was  entered  as  of  the  22d 
of  March,  still  the  order  clearly  shows  that 
the  court  was  still  in  session  on  the  27th, 
which  was  less  than  30  days  from  the  date 
upon  which  the  bill  of  eJcceptlons  was  filed, 
as  shown  by  the  order  filing  the  same. 

The  controversy  out  of  which  this  suit 
grows  is  over  the  value  of  services  claimed 
to  have  been  rendered  by  the  plaintiff  for 
the  defendants.  On  the  19th  of  April,  1917, 
the  plaintiff  and  one  F.  H.  Brazle  entered 
into  a  contract  with  the  defendant  James 
Grafton  by  which  they  undertook  and  agreed 
to  furnish  all  of  the  walnut  logs  that  could 
be  acquired  by  them  to  the  said  Grafton,  at 
prices  therein  mentioned,  the  quantity,  fur- 
nished not  to  be  less  than  three  carloads. 
The  plaintiff  claims  that  after  this  contract 
was  entered  into  Grafton  came  to  Fayette* 
.ville  and  requested  the  plaintiff  to  secure 
the  Interest  of  Brazle  in  the  contract,  and 
upon  his  replying  that  he  did  not  have  the 
money  to  buy  Brazle  out  Grafton  told  him 
that  he  would  furnish  the  money  if  he  (Penix) 
would  acquire  Brazle's  interest.  Acting  upon 
this,  he  bought  Brazle's  interest  In  the  con- 
tract, and  Grafton  paid  the  money,  and  by 
writing  indorsed  on  the  contract  Brazle  was 
released  from  Its  performance,  and  Penix 
substituted  In  lieu  of  himself  and  Brazle. 
Plaintiff  says  that  the  defendant  Grafton 
then  told  him  to  disregard  the  contract  and 
consider  it  at  an  end;  that  he  wanted  the 
logs  gotten  out  quickly;  that  he  was  under 
a  heavy  bond  to  the  British  government  to 
furnish  the  lumber  at  once;  and  told  him, 
if  he  would  go  to  work  for  him,  regardless 
of  the  contract,  and  hunt  up  all  of  the  walnut 
timber  that  could  be  secured,  and  have  it 
hauled  to  certain  mills  to  be  cut,  that  he 
would  be  weU  paid  for  his  services;  and  that, 
acting  upon  this,  he  did  go  to  work  and 
secured  a  large  amount  of  walnut  timberi 
amounting  in  the  aggregate  to  about  three  or 
four  carloads,  and  that  he  never  received  any- 
thing for  his  services,  and  claims  that  he 
la  entitled  to  receive  reas<mable  compensa- 
tion therefor,  and  fixes  such  charge  at  $3  per 
day.  He  states  that  the  arrangement  through 
which  the  contract  was  set  aside  and  abrogat- 
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ed  was  made  in  the  presence  of  the  defend- 
ant Lanham  and  the  said  Brazle.  Brazle 
testifies  equivocally  in  the  case,  his  answer 
being  susceptible  of  a  construction  supporting 
the  plaintiff,  and  also  susceptible  to  another 
construction  contradicting  the  plaintiff's  con- 
tention. Both  of  the  defendants  deny  that 
there  was  such  an  arrangement,  and'  insist 
that  whatever  timber  was  furnished  by  Penix 
was  furnished  under  and  by  virtue  of  the 
terms  of  the  contract.  There  are  many  cir- 
cumstances in  the  case  tending  to  support 
Penix*s  contention,  and  a  great  many  tending 
to  support  the  contention  of  the  defendants. 
It  is  admitted  that  if  Penix  furnished  these 
logs  under  the  contract  then  he  has  been  over- 
paid by  reason  of  payments  made  by  Grafton 
to  the  owners  of  the  timber,  and  for  the  ex- 
pense of  cutting  and  hauling  it  to  the  rail- 
road, but  if,  on  the  other  hand,  he  was  em- 
ployed by  Grafton,  as  he  states,  then  he  has 
received  nothing  for  his  services.  It  wUl  thus 
be  seen  that  the  sole  question  Is  whether  or 
not  the  logs  were  furnished  under  the  con- 
tract, or  whether  Penix  was  an  employ^  of 
the  defendants,  to  be  paid  reasonable  wages 
for  his  services. 

This  suit  was  brought  by  Pentx  against 
the  two  defendants,  Grafton  and  Lanham, 
upon  the  theory  that  he  was  their  employ^, 
and  that  he  did  not  procure  the  walnut  logs 
furnished  by  him  under  the  contract,  while 
the  defense  to  the  suit  is  that  they  were  fur- 
nished under  the  contract,  and  inasmuch  as 
more  than  enough  money  has  been  paid  to 
meet  the  obligations  arising  because  of  the 
furnishing  of  the  logs,  if  thiey  were  furnished 
under  the  contract,  there  is  no  right  of  re- 
covery. It  may  be  said  in  passing  that  there 
would  seem  to  be  no  reason  in  the  world  for 
joining  Lanham  as  a  defendant  in  this  suit. 
It  is  shown  without  dispute  that  he  was 
simply  the  employ^  of  the  defendant  Graf- 
ton, and  whatever  the  arrangement  may  have 
been  with  Penix,  the  opposite  contracting 
party  was  Grafton,  and  not  Grafton  and  Lan- 
ham. Nor  can  his  joinder  as  a  defendant 
be  justified  upon  the  ground  that  the  defend- 
ants held  themselves  out  as  jointly  interest- 
ed, for  the  plaintiff  himself  testifies  that  it 
was  ibis  understanding  that  Lanham  was 
Grafton's  employ^,  and  that  he  never  had 
any  reason  to  believe  otherwise.  Under  this 
state  of  facts,  of  course,  there  was  no  right 
to  recover  against  Lanham,  for  it  is  too  well 
established  to  require  the  citation  of  author- 
ity that  where  an  agent  acts  within  the  scope 
of  his  authority  for  a  known  principal  he 
incurs  no  personal  liability. 

[4]  Upon  the  trial  of  the  case  the  court  gave 
on  behalf  of  the  plaintiff  certain  instructions 
which  are  complained  of.  Some  of  these  in- 
structions told  the  jury  that  if  they  found 
from  the  evidence  that  Penix  performed  ser- 
vices for  the  defendants  he  was  entitled  to 
recover  the  reasonable  value  of  such  services. 
It  is  objected  that  these  instructions  are  im« 


108 


108  SOI3THSSA8TBBN  BSSPOBTBB 


(W.Va. 


proper,  not  only  because  tiliey  told  tbe  Jury 
that  they  might  find  a  verdict  against  the 
defendant  I>anham,  against  whom  there  Is 
no  evidence,  bnt  also  because  they  entirely 
ignore  Grafton's  defense.  They  permit  a  re- 
covery; in  fact,  they  bind  the  Jury  to  find 
for  the  plaintiff  if  they  find  that  he  performed 
services  for  the  diefendants,  and  that  he  per- 
formed these  services  for  the  defendant  Graf- 
ton, at  his  request,  is  undisputed.  So  that 
these  Instructions  were  in  effect  mandatory. 
So  far  as  Lanham  is  concerned  it  was  error 
to  give  the  instructions  because  there  was 
no  evidence  upon  which  to  base  them,  and 
it  is  well  settled  that  an  instruction  should 
not  be  given  unless  there  is  evidence  of  the 
hypotheses  therein  stated. 

[0,  7]  This  o))jectioh,  however,  it  may  be 
said,  only  applies  to  Lanham.  While  there 
is  no  evidence  to  justify  the  giving  of 
the  instructions  so  far  as  he  is  .concern- 
ed, there  Is  evidence  on  the  part  of  the 
plaintiff  supporting  his  theory  of  the  case 
against  the  defendant  Grafton.  But  the 
vice  of  these  instructions,  so  far  as  the  de- 
fendant Grafton  is  concerned,  is  that  they 
entirely  ignore  his  defense.  An  instruction 
which  binds  the  jury  to  find  for  the  plaintiff 
which  ignores  a  substantial  defense  supported 
by  evidence  should  not  be  given.  In  other 
words,  in  order  to  make  a  binding  instruc- 
tion proper  it  should  include  in  it  every 
hypothesis  which  the  jury  is  required  to 
find  in  order  to  such  a  recovery. 

[6]  In  this  case  the  jury  could  not'  find  for 
the  plaintiff  unless  they  also  found  that  the 
walnut  logs  furnished  by  Penix  were  not 
furnished  under  the  contract,  and  that  the 
contract  had  been  abrogated  upon  a  sufficient 
inducement  by  the  mutual  consent  of  the  par- 
ties. An  instruction  given  for  the  defendant 
presents  this  theory  of  the  case,  but  it  Is  in 
direct  conflict  with  the  instructions  given  for 
the  plaintiff.  It  is  improper  to  give  instruc- 
tions for  the  respective  sides  to  the  controver- 
sy which  are  in  direct  conflict  with  each  other, 
for  it  allows  the  jury  to  select  which  of  the  in- 
structions it  will  follow,  and  leaves  the  court 
in  doubt  and  uncertainty  as  to  what  facts 
were  actually  found  by  the  jury  as  a  basis  for 
their  verdict  Mylius  v.  Lumber  Co.,  60  W. 
Va.  346,  71  S.  E.  404;  Parkersburg  Industrial 
Co.  V.  Schultz,  43  W.  Va.  470,  27  S.  B.  255; 
Ward  V.  Brown.  63  W.  Va.  227,  44  S.  E7.  488; 
McMochen  v.  McMechen,  17  W.  Va.  683,  41 
Am.  Rep.  682;  McKelvey  v.  Chesapeake  & 
Ohio  Railway  Co.,  85  W,  Va.  500,  14  S.  B.  261. 

It  is  urged  by  the  defendant  Grafton  that 
the  evidence  submitted  by  the  plaintiff  was 
insufficient  to  justify  the  finding  of  the  jury 
in  favor  of  the  plaintiff,  and  we  are  asked 
to  BO  hold.  In  view  of  the  fact  that  the  case 
must  go  back  for  a  retrial  for  the  errors 
above  pointed  out  it  would  be  improper  for 
us  to  make  any  comment  at  this  time  upon 
the  weight  of  the  evidence  offered  by  either 


of  the  parties.  On  another  trial  it  may  be 
different,  or  may  be  supplemented  so  that  any 
comment  on  it  in  its  present  shape  mig^t 
be  entirely  inapplicable  to  the  presentation 
made  on  such  new  trial. 

For  the  reasons  above  pointed  out  the  judg- 
ment of  the  circuit  court  complained  of  will 
be  reversed,  the  verdict  of  the  jury  set  asidOb 
and  the  case  remanded  for  a  new  trial. 


(86  W.  Va.  91) 

KAY  V.   DIRECTOR    GENERAL   OF    RAIL- 
ROADS.      (No.  3890.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

March  30,  1920.    Rehearing  Denied 

May  19, 1920.) 

(SyUalui  hy  the  Court.) 

Railroads  ^s9443(2)<^CIroamstantlal  evidenos 
held  sHflloleiit  to  shew  iajury  to  animal  by 
train. 

To  fix  liability  upon  a  railroad  company  for 
injury  to  cattle,  while  trespassing  upon  its 
track  in  the  nighttime,  in  the  absence  of  direct 
evidence  of  infliction  thereof  by  any  of  its  trains 
and  of  defensive  evidence  tending  to  rebut  in- 
ferences of  negligence  arising  from  the  cir- 
cumstantial evidence,  it  suffices  to  prove  hoof- 
prints  of  the  cattle  on  the  track  about  200  feet 
in  advance  of  the  point  of  collision,  leading  to 
it;  a  practically  straight  track  for  a  distance 
of  a  quarter  or  half  of  a  mile  in  the  direction 
from  wliich  the  train  probably  came,  permitting 
the  rays  of  the  headlight  to  fall  upon  the  track 
at  all  points,  as. it  approached;  the  presence 
of  the  injured  and  mutilated  bodies  of  the  cat- 
tle by  the  side  of  the  track  on  the  following 
morning;  and  the  opinions  of  witnesses,  based 
upon  appearances  of  the  bodies  and  the  condi- 
tion of  the  rails  and  track,  that  the  injury  had 
been  inflicted  by  a  passing  train. 

Error  to  Circuit  Court,  Mason  County. 

Action  by  John  Kay,  Sr.,  against  the  Di- 
rector Oeneral  of  Railroads.  Verdict  for 
plaintiff,  motion  to  set  aside  verdict  over- 
ruled, and  defendant  brings  error.    Affirmed. 

W.  N.  King,  of  Columbus,  Ohio,  and  Leroy 
Allebach,  of  Charleston,  for  plaintiff  in  error. 

J.  B.  Beller,  of  Point  Pleasant,  for  defend- 
ant in  error. 

POFFENBARGBR,  J.  This  writ  of  error 
goes  to  a  Judgment  rendered  In  an  action  for 
recovery  of  damages  for  alleged  negligent 
killiog  of  a  steer  and  injury  to  another.  The 
defendant  allowed  the  case  to  go  to  the  Jury, 
without  defensive  evidence,  on  the  theory  of 
insuffldency  of  the  plaintllTs  evidence  to 
sustain  a  verdict  It  moved  to  strike  out 
the  evidence  adduced,  and,  its  motion  having 
been  overruled  and  a  verdict  found  for  the 
plaintiff,  it  attacked  the  verdict  by  a  motion 
to  set  aside,  which  the  court  overruled. 
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Usion  between  the  train  and  the  cattle,  they 
were  servants  of  the  defendant  in  charge  of 
the  train  at  the  time,  and  their  testimony  was 
not  taken.  The  accident  occurred  in  the 
nighttime,  and  the  owner  of  the  cattle  seems 
not  to  have  discovered  the  injury  until  the 
next  morning.  The  steers  are  supposed  to 
have  passed  from  plaintiff's  indosure  through 
a  division  fence  to  premises  of  a  neighbor, 
and  thence  to  the  railroad  property.  Their 
hoofprints  on  the  railroad  indicate  that  they 
traveled  about  200  feet  thereon,  in  the  di- 
rection in  which  the  train  ran,  before  they 
were  struck.  Their  bodies  were  found  on 
opposite  sides  of  the  track,  but  not  at  the 
same  place,  on  an  admittedly  straight  stretch 
ot  the  railroad,  and  not  more  than  200  or 
300  f^et  f^om  a  point  at  which  the  approach- 
ing train  had  come  around  a  curve  in  the 
road,  on  the  extent  and  character  of  which, 
as  well  as  the  nature  of  the  ground  and  the 
time  of  the  occurrence^  the  right  of  the  case 
depends.  In  the  daytime,  the  cattle  would 
have  been  visible  for  a  distance  amply  suffl- 
•dent  for  avoidance  of  injury  by  discovery 
and  stopping  of  the  train,  for  the  ground  was 
smooth  and  the  view  unobstructed.  If  the 
track  had  been  straight,  the  headlight  would 
probably  have  disclosed  their  presence  at 
night,  in  time  to  have  saved  them.  Plaintiff 
and  his  witnesses  admitted  the  existence  and 
proximity  of  the  curve,  but  he  and  <»ie  of 
Ills  witnesses  said  It  was  very  slight  He 
swore  he  thought  it  was  not  sufficient  to  pre- 
vent the  rays  trom  the  headlight  from  falling 
•on  the  track,  nor  to  take  them  from  the  track 
at  any  point.  The  other  witness  described 
it  as  follows: 

'There  is  a  little  bit  of  a  curve;  it  is  so  lit- 
tle that  it  doD*t  show;  you  can't  hardly  detect 
it  in  the  i^de  of  the  track." 

Duty  on  the  part  of  the  defendant,  to  main- 
tain a  lookout  for  animals  trespassing  on  Its 
track,  at  night,  is  not  denied,  nor  could  it  be 
consistently  with  law.  Hanger  Bros.  v.  G.  & 
O.  Railway  Co.,  70  W.  Va.  215,  73  S.  B.  713 ; 
Alabama,  ciftc.,  R  Co.  v.  Jones,  71  Ala.  487; 
Ix>uisville,  etc.,  R.  Co.  v.  Melton,  2.  Lea. 
(Tenn.)  262 ;  Jonesboro,  etc.,  R.  Co.  v.  Guest, 
81  Ark.  267,  99  S.  W.  71 ;  Elliott,  Railroads, 
i  1205.  The  theory  of  a  sudden  enti^^.of  the 
animals  upon  the  track,  in  front  of  the  train, 
which,  if  sustained  by  positive  evidence  or 
presumption,  would  class  the  case  with  Har- 
vey O.  &  d  Co.  V.  C.  &  O.  Railway  Co.,  69 
V.  Va.  228,  71  S.  E.  178,  Lovejoy  v.  C.  &.  O. 


Toudy  V.  N.  &  W.  Railway  Co., 
694,  18  S.  E.  896,  is  negatived  and  excluded 
by  facts  tending  to  prove  they  had  been  on 
the  track  for  several  minutes  before  they 
were  struck. 

Lack  of  direct  and  positive  evidence  of  the 
killing  oU  and  injury  to,  the  cattle  by  one 
of  the  defendant's  trains^  did  not  preclude  a 
finding  of  that  fact  by  the  Jury,  for  reasons 
so  obvious  that  It  is  really  unnecessary  to 
state  them.  Circumstantial  evidence,  with 
or  without  the  aid  of  common  knowledge 
available  to  Juries  as  well  as  the  courts, 
supplies  lack  of  direct  proof  In  cases  of  this 
kind.  Underwood  v.  C.  &  O.  Railway  Co., 
78  W.  Va.  409,  89  S.  E).  2;  Gould  v.  Coal  & 
Coke  R.  Co.,  74  W.  Va.  8,  81  8.  B.  fSZ^,  im- 
pliedly asserting  the  proposition.  It  is  mani- 
festly immaterial  whether  the  Injnry  was  oc- 
casioned by  a  passenger  train,  a  freight  train, 
or  a  work  train.  The  duty  to  maintain  a 
lookout  and  to  have  the  engines  equipped 
with  suitable  headlights  is  Imposed  upon 
railroad  companies  tn  resiiect .  of  all  of 
their  trains.  The  character  of  the  ground 
and  track,  and  other  facts  the  Jury  were  war- 
ranted in  finding  from  the  evidence.  Justified 
the  further  findings,  in  the  absence  of  proof 
to  the  contrary,  that  a  proper  lookout  was 
not  maintained,  and  that  the  failure  to  main- 
tain it  was  the  proximate  cause  of  the  injury. 
The  authorities  relied  upon  in  resistance  of 
this  conclusion  are  sot  inconsistent  with  It. 
In  Gould  V.  Coal  &  C<Ae  Ry.  Co.,  cited,  fhere 
was  evidence  tending  to  prove  the  horse  Bkd 
hurt  itself  in  crossing  a  trestle,  and,  besides, 
the  evidence  of  the  trainmen,  swearing  they 
had  not  seen  it  at  all,  tended  to  repdl  the 
inference  of  negligence  arising  from  the  cir- 
cumstances. In  Bower  v.  Virginian  Railway 
Co.,  72  W.  Va.  737,  79  S.  B.  727,  there  was 
positive  evidence,  uncontradicted  by  anything 
more  than  mere  surmise,  that  all  possible 
means  were  adopted  to  prevent  the  injury, 
after  discovery  of  the  danger.  In  McCreary 
V.  0.  &  O.  Railway  Co.,  77  W.  Va.  305,  87 
S.  E.  374,  there  was  no  clear  proof  that  a 
lookout  would  have  availed.  The  horse 
could  have  been  seen  only  through  a  tunnel, 
which  the  sole  witness  for  the  plaintiff  im- 
pliedly admitted  was  sometimes  filled  with 
smoke.  Besides,  the  engineer  swore  he  could 
not  see  through  it,  on  the  occasion  of  the 
injury,  on  account  of  smoke. 

Seeing  no  error  in  the  Judgment,  we  will 
affirm  it 
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STATE  V.  TOMLIN. 

\8npreme  Oourt  of  Appeals  of  West  Virginia. 

April  27,  1920.) 

(Syllahu9  hy  the  Oourt.) 

\.  Criminal  law  ^=> 1 205— Intoxicating  liquors 
^=9242— Wliere  statute  provides  no  penalty, 
aot  is  indlotable  as  at  common  law. 
Where  a  statute  forbids  a  thing  affecting 
the  public,  bat  is  silent  as  to  any  penalty,  the 
doing  of  it  is  indictable,  and  punishable  as  at 
common  law.    Applied  in  a  case  where  the  stat- 
ute on  which  the  indictment  was  founded,  makes 
it  unlawful  for  one  to  have  in  his  possession  a 
"moonshine  still"  but  proyides  no  penalty  or 
other  method  of  punishment. 


2.  Indictment  and  information  ^=s>l9l(l)— On 
Indiotmont  for  felony  under  statute  which  In- 
cludes offenso  for  which  no  penalty  Is  provid- 
ed, latter  offense  may  be  punished  as  at  com- 
mon law. 

Where  one  of  the  offenses  charged  and  in- 
hibited by  the  statute  is  a  felony,  and  neces- 
sarily includes  another  offense  also  inhibited 
thereby  and  charged  in  the  indictment,  but  for 
which  no  penalty  is  prescribed,  the  accused  may 
be  acquitted  of  the  greater  offense  but  found 
guilty  of  the  lesser  indnded  therein  and  punish- 
ed as  at  common  law,  and  in  such  case  it  is  er- 
ror for  the  trial  court  to  strike  out  of  the  In- 
dictment the  charge  of  the  lesser  offense. 

3.  Criminal  law  ^s»lOIO  —  Supreme  Court  of 
Appeals  has  no  Jurisdiction  on  oertlllcatlon  of 
question  presented  by  bill  of  particulars. 

.This  court  has  ho  Jurisdiction,  under  sec- 
tion 1  of  chapter  185  of  the  Code  (Code  Supp. 
1918,  {  4981),  to  respond  to  a  question  certified 
thereunder,  presented  by  a  bill  of  particulars, 
not  a  pleading  nor  subject  to  demurrer  or  mo- 
tion to  quash. 

OertiflCd  Questions  from  Circuit  Court, 
Lincoln  County. 

Willie  Tomlin  was  indicted  for  owning, 
operating,  and  possessing  an  apparatus  for 
the  manufacture  of  intoxicating  liquors.  De- 
murrer to  indictment  and  bill  of  particulars 
sustained  as  to  the  indictment  in  part,  and 
questions  certified.  Questions  answered,  and 
demurrer  overruled  in  part. 

K.  T.  England,  Atty.  Gen.,  Charles  Ritchie, 
Asst.  Atty.  Gen.,  and  E,  EX  Young,  of  Ham- 
lin, for  the  State. 

Jacob  B.  Smith,  of  Hamlin,  for  defendant 

MILLEIR,  J.  In  an  indictment  under  sec- 
tion 37,  chapter  108  of  the  Acts  of  1019,  the 
first  count  charges  that  defendant  did  un- 
lawfully and  feloniously  own,  operate  and 
maintain,  and  have  in  his  possession  an  ap- 
paratus for  the  manufacture  of  intoxicating 
liquors,  commonly  known  as  a  moonshine 
still;  the  second  that  he  did  on  the  same 
day  unlawfully  and  feloniously  own,  operate, 
maintain  and  have  in  his  possession  an  ap- 


paratus and  device  for  the  manuf&cture  of 
Intoxicating  liquors  which  said  device  was 
of  like  kind  and  character  to  what  is  com- 
monly known  as  a  moonshine  stllL 

Upon  demand  by  defendant  the  State  filed 
a  bill  of  particulars,  specifying  that  defend- 
ant did  in  the  month  of  June,  1919,  have  In 
his  possession  a  moonshine  still  manufac- 
tured from  two  galvanized  wash  tubs,  se- 
creted in  the  loft  of  his  mother's  house, 
which  he  obtained  from  one  Everett  Vance ; 
that  before  coming  into  possession  of  said 
still  defendant  knew  the  same  had  been  used 
in  the  manufacture  of  whisky;  that  it  was 
not  equipped  at  the  time  it  was  found  in  de- 
fendant's possession  with  any  cap,  worm  or 
other  fixture,  but  that  there  was  evidence 
of  mash  In  the  bottom  of  it. 

To  the  indictment  and  bill  of  particulars 
the  defendant  demurred.  The  court  sustain- 
ed the  demurrer  to  the  indictment  so  fftr  as 
it  charged  defendant  with  having  in'  his 
possession  an  apparatus  for  the  manufacture 
of  intoxicating  liquors,  but  overruled  it  as 
to  the  other  allegations  therein.* 

The  questions  certified  to  us  on  these  rul- 
ings are: 

1.  Is  the  offense  of  having  in  one's  pos- 
session a  **moonshine"  still,  or  any  device  of 
like  kind  or  character,  punishable  under  sec- 
tion 37,  chapter  108  of  the  Acts  of  the  Legis- 
lature of  1919? 

2.  Is  it  an  indictable  offense  to  have  In 
one's  possession,  under  said  section  of  said 
act,  a  part  of  a  moonshine  still? 

In  prescribing  the  grade  and  penalty  for 
the  offenses  charged,  the  statute  says: 

*'Any  person  owning,  operating,  or  having  any 
interest  in  any  moonshine  still,  shall  be  guilty 
of  a  felony,  and  upon  conviction  thereof  shall 
be  fined  not  less  than  three  hundred  dollars  nor 
more  than  one  thousand  dollars,  and  be  confined 
in  the  penitentiary  not  less  than  two  nor  more 
than  five  years." 

It  wUl  be  observed  that  no  penalty  In  ex- 
press terms  is  imposed  for  having  In  one's 
possession  a  moonshine  still,  and  it  was  the 
opinion  of  the  circuit  court  that  because  of 
this  omission  no  indictment  would  lie  against 
the  accused  for  this  offense,  wherefore  this 
charge  in  the  indictment  was  stricken  out. 
Of  course  the  other  offenses  charged  for 
which  penalties  are  imposed  made  the  in- 
dictment good  as  to  them,  and  if  the  court 
had  been  correct  in  Its  conclusion  that  hav- 
ing in  one's  possession  such  a  still  is  not  an 
indictable  offense,  by  regarding  the  charge  of 
that  offense  a  separate  count,  its  action  on 
the  demurrer  thereto  would  have  been  Jus- 
tified and  proper. 

[1, 2]  But  we  think  the  court  was  In  error 
in  holding  that  having  in  one's  possession  a 
moonshine  still  inhibited  by  the  statute  is 
not  an  indictable  offense.     The  authorities 
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cited  by  the  court  do  not  seem  to  bear  cot 
its  conclusion.  These  and  many  others  hold 
that  where  a  statute  forbids  a  thing  affect- 
ing the  public,  but  is  silent  as  to  any  pen- 
alty, the  doing  of  It  Is  Indictable  at  the  com- 
mon law.  The  effect  of  such  statute  Is  to 
enlarge  the  common  law.  Bishop  on  Stat 
Crimes  (3d  Ed.)  tf  138,  873;  1  Bishop,  New 
Orim.  Law  (8th  Ed.)  H  236,  237;  1  BusseU 
on  Grimes  (7th  Bug.  &  (3an.  Ed.)  11;  Ez 
parte  Garrison,  BQ^W.  Ya.  686,  688,  IS  S.  E. 
417.  Such  an  offense  is  Indictable  unless 
the  statute  points  out  some  particular  method 
or  mode  of  punishment  or  redress,  and  which 
is  exduslve  of  other  remedies.  2  Hawkins, 
Pleas  of  the  Crown  (8th  Ed.)  28£r.  As  some 
of  the  authorities  express  it: 

"If  a  statute  enjoin  an  act  to  be  done  an  in- 
dictment will  lie  for  disobeying  the  injunction 
of  the  legislature."  KeUer  y.  State,  11  Md.  526, 
69  Am.  Dec.  226,  232,  and  cases  dted. 

In  the  decision  Just  cited  the  law  was  ap- 
plied in  a  case  involving  a  violation  of  the 
liquor  laws  of  the  state.  So  also  In  State 
V.  Parker,  91  N.  O.  650,  it  was  held  that 
where  a  statute  makes  an  act  unlawful  and 
spedfles  no  mode  of  procedure,  the  violation 
of  its  provisions  is  a  misdemeanor  punish- 
able by  indictment  at  common  law.  This  law 
was  applied  in  an  early  case  in  Virginia. 
Piper's  Case,  9  Leigh  (Va.)  657.  The  stat- 
ute makes  the  other  offenses  inhibited  fel- 
onies, and  it  is  said  does  not  define  the  degree 
of  the  crime  of  having  in  one's  possession  a 
moonshine  still.  But  the  general  statute  con- 
cerning crimes  says: 

**(^ense8  are  either  felonies  or  misdemean- 
ors. Such  offenses  as  are  punishable  with  death 
or  confinement  in  the  penitentiary  are  felonies; 
all  other  offenses  are  misdemeanors."  Section 
1,  eh.  152,  Code  (Code  1913,  f  5458). 

It  is  urged  on  behalf  of  the  State  that  to 
be  in  possession  of  the  inhibited  moonshine 
still  was  to  be  interested  therein,  made  a  fel- 
ony by  the  statute,  and  punishable  as  such. 
Defendant  is  not  indicted  for  being  interested 
in  such  stUl.  But  we  do  not  think  we  can 
so  enlarge  a  criminal  statute  or  give  It  such 
forced  construction.  The  authorities  cited 
by  counsel  we  do  not  think  justify  this  con- 
struction of  the  statute.  Being  criminal  and 
highly  penal,  it  is  subject  to  the  rule  of  strict 
construction. 

The  question  now  presented  is,  can  a  felony 
and  a  misdemeanor  be  joined  in  the  same  in- 
dictment? As  a  general  rule  they  can  not 
Scott  V.  Ck>mmonwealth,  14  Grat.  (Ya.)  687; 
Anno.  675.  Here  the  offense  of  possession  is 
not  only  diarged  In  the  same  indictment  but 
in  the  same  count  thereof,  which  is  certainly 
not  permissible  unless  the  charges  of  the 
sereral  offenses  made  in  the  conjunctive  can 


be  treated  as  separate  and  distinct  counts. 
For  the  purposes  of  this  case  we  need  not 
decide  the  latter  question.  For  though  pos- 
session be  a  separate  offense,  as  we  construe 
the  statute,  and  at  common  law  a  misde- 
meanor, by  force  of  the  general  statute  dted, 
if,  as  we  hold.  It  is  also  an  Inddent  to  and 
necessarily  Induded  in  the  offense  of  oj)erat- 
ing  a  moonshine  still,  the  greater  offense  in- 
cludes the  lesser,  and  though  the  lesser  is 
not  made  a  felony  by  the  statute,  the  ac- 
cused may  be  acquitted  of  the  greater,  but 
by  force  of  section  18  of  chapter  159  of  the 
Code  (Code  1913,  {  5594),  found  guUty  of  a 
misdemeanor.  This  section,  which  was  in- 
tended to  cover  indusive  offenses,  provides: 

"If  a  person  indicted  of  felony  be  by  the  jury 
acquitted  of  part  and  convicted  of  part  of  the 
offense  charged,  he  shall  be  sentenced  for  such 
part  as  he  is  so  convicted  of,  if  the  same  be  sub- 
stantially charged  in  the  indictment,  whether 
it  be  felony  or  misdemeanor." 

See  Hardy  and  Curry  r.  Commonwealth, 
17  Grat.  (Va.)  592;  Anno.  466;  State  v.  Vine- 
yard, 101  S.  E.  440. 

If  possession  should  be  construed  as  con- 
stituting a  separate  and  distinct  offense,  not 
Inddental  to  or  included  in  some  other  of- 
fense charged,  the  indictment  might  have 
to  be  quashed  as  a  whole  for  joining  a 
felony  with  a  misdemeanor.  Scott  v.  Com- 
monwealth, supra,  696. 

Our  answer  to  the  first  question  submitted, 
therefore.  Is  that  possession  of  a  moonshine 
still  is  punishable  under  the  statute  as  in- 
cluded in  the  offense  of  operation  thereof, 
charged  as  a  felony,  and  if  the  accused  should 
be  acquitted  of  the  graver  offense  but  found 
guilty  of  the  lesser,  which  the  common  law 
and  the  general  statute  would  punish  as  a 
misdemeanor,  he  may  be  punished  for  the 
lesser  offense,  and  that  the  court  erred  in 
striking  out  the  charge  of  possession. 

[3]  The  second  question  certified  is  not  pre- 
sented by  the  motion  to  quash  or  demurrer  to 
the  indictment,  but  only  by  the  blU  of  par- 
ticulars. A  bill  of  particulars  Is  no  part  of 
the  indictment,  is  not  a  pleading,  and  not 
the  proper  subject  of  demurrer  or  motion  to 
quash.  Whprefore  we  have  no  jurisdiction 
at  this  stage  of  the  proceeding  to  review  the 
action  of  the  circuit  court  or  to  answer  the 
court's  Inquiry  thereon.  Abell  v.  Penn  Mut. 
Life  Ins.  Co.,  18  W.  Va.  400;  Sheppard  v. 
Peabody  Ins.  Co.,  21  W.  Va.  368;  Cappellar 
V.  Queen  Ins.  Co.,  21  W.  Va.  576;  Riley  v. 
Jarvis,  43  W.  Va.  43,  26  S.  B.  366 ;  State  v. 
Lewis,  69  W.  Va.  472,  72  S.  E.  475,  Ann.  Cas. 
1913A,  1203;  State  v.  Sixo,  77  W.  Va,  243,  87 
S.  E.  267. 

Our  answers  to  the  questions  submitted 
will  be  certified  to  the  circuit  court 
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(d6  W.  Va.  388)     . 

RUNYON  V.  MILLS  ot  aL    (No.  4001.) 

(l^preme  Coart  of  Appeals  of  West  Virginia. 

May  4,  1920.) 

(8yUahu8  ly  the  Court.) 

1.  Wills  €:^  102— Words  from  which  intent  u- 
oertainable  sufRcient,  though  not  toohnical. 

Technical  words  are  not  necessary  in  mak- 
ing testamentary  disposition  of  property;  any 
language  which  clearly  indicates  the  testator's 
intention  to  dispose  of  his  property  to  certain 
persons,  either  named  or  ascertainable,  is  suffi- 
cient. 

2.  Wilis  €=>439,  470— Purpose  of  construction 
is  to  find  Intent;  ''necessary  Implication" 
means  probability  of  intent  so  strong  con- 
trary intention  eannot  be  Imputed. 

The  purpose  of  construing  wills  is  to  ar- 
riye  at  the  testator's  intention,  which  must  gov- 
ern, unless  it  contravenes  some  principle  of 
law,  and  when  not  expressed  such  intention 
may  be  ascertained  by  necessary  implication 
from  the  will  conjsidered  in  its  entirety.  By 
**necessary  implication"  is  meant  a  probability 
of  intention  so  strong  that  an  intention  contrary 
to  it  cannot  be  imputed  to  the  testator. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary Implication.] 

3.  Wilis  <s=:»497(2)— "Children''  means  imme- 
diate offspring  and  not  grandchildren. 

According  to  both  its  legal  and  ordinary  ac- 
ceptation the  term  "children**  means  immediate 
offspring,  and  by  the  use  of  that  term  to  de- 
scribe his  beneficiaries  a  testator  does  not  in- 
clude his  grandcliildren,  unless  other  provisions 
of  his  will  ^ake  their  indusipn  necessary  to 
give  effect  to  the  will. 

<[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Secoxid  Series,  Chil- 
dren.] 

Appeal  from  Circuit  Court*  Mercer  County. 

Suit  for  partition  by  Elizabeth  Howerton 
Runyon  and  others  against  Hugh  G.  Mills 
and  others.  Bill  dismissed,  and  complainant 
Runyon  appeals.    Afilrmed. 

W.  H.  Malcolm,  of  Princeton,  and  Grover 
C.  Worrell,  of  Mullens,  for  appellant. 

Sanders  &'  Ck-ockett  and  A.  G.  Fox,  all  of 
Bluefield,  and  John  R.  Pendleton,  of  Prince- 
ton, for  appellees. 

WILUAMS,  P.  Plaintiff,  claiming  to  be 
an  heir  at  law  of  Robert  Mills,  deceased, 
brought  this  -suit  against  his  other  heirs  at 
law  for  a  partition  of  the  land  belonging 
to  his  estate.  The  court  denied  her  relief 
and  dismissed  her  bill,  and  she. has  appealed. 
Robert  Mills  was  twice  married  and  left 
children  by  each  one  of  his  wives.  Plain- 
tiff Is  the  daughter  of  Adeline  Thompson, 
a  bastard  child  of  Lydla  Thompson,  who 
afterwards  became  the  second  wife  of  Robert 


Mills,  and  she  claims  that  her  mother  was 
legitimated,  and  became  an  heir  of  Robert 
Mills  upon  his  marriage  to  Adeline's  mother 
and  his  recognition  of  Ad^tne  as  his  child, 
by  virtue  of  section  ©^  c.  78,  Code  W.  Va. 
(sec.  8906).  Lydia  Thompson  first  married  one 
Greene  Sweeney  and  had  two  or  three  chil- 
dren by  him,  t)efore  she  became  the  wife  of 
Robert  Mills.  But  Adeline  was  bom  before 
Lydia  became  the  wife  of  said  Sweeney,  and 
there  Is  some  conflict  In  the  testimony  as  to 
whether  Adeline  was  actually  the  chi^d  of 
Robert  Mills  or  of  some  one  else,  or  whether 
he  ever  recognized  her  as  his  child  before  or 
after  his  marriage  to  her  mother.  However, 
In  our  view  of  the  case,  it  Is  not  necessary 
to  consider  this  question,  depending  as  it 
does  upon  conflicting  testimony,  for  the  rea- 
son presently  to  be  stated.  Plaintiff  claims 
as  a  grandchild  of  Robert  Mills,  deceased, 
and  states  in  her  testimony  that  her  mother 
married  Anderson  Mill^,  a  distant  relative  of 
Robert  Mills,  and  died  the  year  the  Civil 
War  closed,  years  before  the  death  of  Robert 
Mills,  and  when  plaintiff  Vas  a  small  child. 
She  says  she  was  then  taken  in  the  home  of 
Robert  MiU?  and  raised  by  him.  Robert 
Mills  died  in  the  year  1870,  leaving  a  will 
in  the  following  language,  and  which  was 
probated  on  the  30th  of  Mairch,  1871: 

'*Be  it  remembered  ,that  I,  Robert  Mills,  of 
the  county  of  Wyoming  and  state  of  West  Vir- 
ginia,- being  weak  in  body  but  sound,  in  mind 
and  perfect  memory  blessed  be  Almighty  God 
for  the  same  do  make  this  my  last  will  and  tes- 
tament in  manner  and  form  following  that  is 
to  say,  first  I  will  and  declare  that  my  son  Hugh 
G.  BilQills  be  made  an  equal  heir  with  my  last 
wife's  children,  and. also  to  Milley  E.  McKinney. 
my  oldest  daughter  I  bequeath  one  dollar  and  to 
Emily  McKinney,  my  second  daughter  I  be- 
queath one  dollar  and-to  Marilla  Mills  my  third 
daughter  I  bequeath  one  dollar  and  to  ToThiths 
J.  Mills  I  bequeath  one  dollar  and  I  also  here- 
by appoint  WilUam  T.  Sarver,  Benjamin  Ifills, 
Aiden  Thompson  and  John  Howerton,  Esq.,  ex- 
ecutors of  this  my  last  will  and  testament  here- 
by revoking  all  former  wills  by  he  made*  in  wit' 
ness  .whereof  I  have  hereunto  set  my  hand  St 
seal  this  the  11th  day  of  December,  1869. 

his 
••Robert    X    Mills," 
mark 

[1,2]  The  Will,  properly  Interpreted,  dis- 
poses of  the  testator's  property  to  Hugh  6. 
Mills,  and  the  testator's  children  by  his  last 
wlfe»  to  the  exclusion  of  plaintiff,  a  girand- 
child,  whoee  mother,  even  if  she  was  made 
testator's  legitimate  child,  was  dead  hetorer 
the  will  .was  made.  The  purpose  In  oonstru-. 
ing  wills  is  to  determine  the  intentUw  of 
the  testator,  which  must  be  given  effect  \X 
its  provisions  are  not  In  conflict  with  positive 
rules  of  law,  and  many  rules  are  laid  down 
to  aid  the  courts  In  ascertaining  sn^  in- 
tention, one  of  which  is  that  there  always  ez- 
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iflts  a  presampticni  Asaiiuit  Inteitacy  In  r»- 
Bpect  to  any  part  of  testator's  estate,  and 
another  Is  tliat  the  instrument  must  be  read 
as  a  whole  and  all  its  parts  considered  and 
harmonized^  if  possible.  Here  the  testator 
does  not  describe  the  estate  glyen,  nor  ex- 
pressly say  that  he  bequeaths,  deYi8es,«or 
wills  his  property  to  any  named  person  or 
persons.  But  he  expressly  designates  tiie 
paper  his  last  will  and  testament,  and  makes 
Hugh  Q.  Mills  an  equal  heir  with  his  last 
wife's  children,  and  then  bequeaths  $1  each 
to  certain  of  his  children,  who,  together  with 
Hugh  G.  Mills,  are  proven  to  be  his  children 
by  his  first  wife.  The  testator  has  here 
clearly  shown,  1^  necessary  implication,  his 
intention  to  give  all  of  his  property  to  his 
children  by  his  last  wife,  as  a  class,  to  which 
class  he  adds  Hugh  G.  Mills,  a  child  by  his 
first  wife,  and  mokes  him  an  equal  partici- 
pant with  them  in  his  bounty.  Otherwise 
the  will  has  no  other  effect  than  to  bequeath 
one  dollar  to  each  of  certain  ones  of  his 
Children  by  his  first  wife.  By  the  term  '•nec- 
essary implication,'*  as  applied  in  construc- 
tion of  wills,  is  meant,  as  defined  by  Lord 
Mansfield  and  cited  by  Lord  Loughborough 
in  I^ton  7.  Lytton,  4  Bro.  C.  C.  460: 

'That  implication  which  arises  upon  tl^e  words 
the  testator  has  made  uss  of,  that  clearly  satis- 
fies the  court  what  was  his  meaning;  and  that, 
as  put  in  opposition  to  a  conjecture." 

It  does  not  admit  of  mereoonjeoture,  but 
the  implication  must  be  so  (Strong  a  possi- 
bility of  intentioD  that  a  Contrary  intention 
of  the  testator  cannot  be  supposed.  The  Im- 
plication, however,  need  not  be  absolutely 
irreslstihle^  but  need  only  be  sucii  as  satisfies 
the  mind  of  the  court  of  the  int^idon  of  the 
testator.  40  Gya  p.  1391;  Oonnor  r.  Gardner, 
230  111.  268,  82  N.  B.  640,  15  L.  R.  A.  (N.  S.) 
73,  and  note;  and  Boisseau  et  als.  r.  Ald- 
ridges,  6  Leigh  (Va.)  222,  27  Am.  Dec.  590; 
Graham  v.  Graham,  23  W.  Va.  86,  48  Am. 
Rep.  864;  Bartlett  y.  Fatten,  83  W.  Va.  71, 
10  8.  B.  21,  6  L.  R.  A.  628;  Page  on  Wills, 
I  468.-  / 

Applying  the  foregoing  prindples,  there  is 
no  doubt  of  Robert  Mills'  intention  to  dis- 
pose of  all  of  his  property  to  the  children 
of  his  last  wife  and  to  Hugh  G.  Mills;  a  son 
by  his  first  wife,  giving  to  each  an  equal 
portion.  He  could  have  meant  nothing  else 
by  declaring  that  Hugh  G.  Mills  be  made 
an  equal  heir  with  his  last  wife's  children, 
and  by  mentioning  Hugh  G.  Mills  as  the 
only  other  person  to  share  with  the  class 
of  persons  designated  to  take  his  property 
he  necessarily  meant  to  exclude  all  others. 

m  By  the  term  ^'children"  testator  meant 
bis  immediate  offspring  by  his-  last  wife, 
which  did  not  indnde  his  granddiildren.  The 
term  ^childreu,"  both  ta  its  legal  and  in  Its 
ordinary  and  popular  sense,*  means  the  im- 


mediate offsprlnf,  and  does  not  indude  grand- 
chlldroi  0r  persons  otiier  than  immediate 
desoendants,  in  th9  absence  of  something 
showing  a  contrary  intention,  and  there  Is 
no  provision  or  language  in  the  will  to  in- 
dicate an  intention  to  indude  his  grandchil- 
dren. 13  Bncy.  Dig.  Va.  &  W.  Va.  Rep.  p. 
805;  2  Jarman  on  Wills  (6th  Ed.)  p.  1666; 
Schouler  on  WlUs,  p.  253.  A  gift  to  a  tes- 
tator's children  means  those  children  living  at 
his  death,  unless  there  is  some  other  expres- 
sion used  in  the  will  which  shows  the  con- 
trary intention.  Stone  v.  Nlcholsou,  27  Grat. 
(Va.)  1.  Bo  that,  whether  plaintifrs  mother, 
Adeline,  was  made  a  legitimate  child  of  the 
testator  by  her  mother's  subsequent  marriage 
to  him  becomes  immaterial.  Plaintiffs  moth- 
er having  died  before  the  death  of  the  tes- 
tator, plaintiff  herself,  toot*  being  included  in 
the  class  of  beneficiaries  named  in  the  will, 
was  not  in  a  position  to  maintain  this  suit, 
and  her  bill  was  therefore  properly  dis- 
missed. The  decree  is  affirmed. 
Affirmed. 

LYNCH,  J.,  absent 

~^  (88  W.  Va.  88S) 

EGQLESTON  v.  TANNER  st  al.    (No.  3957.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Biay  4, 1920.) 

(ByUahuM  hy  the  Court.) 

i.  Master  and  servant  ^==>300— Torts  In  oourse 
of  employment  actionable. 

A  master  is  liable  for  the  torts  of  his  serv- 
ant or  agent,  committed  in  the  course  of  Ills 
employment. 


2.  Assault  and  bsttery  ^=»  18— Defendant,  as- 
sauittsg  owner  of  oar  while  attemptino  to 
hold  It  for  debt  of  patient  riding  therein,  Is 
liable. 

A  doctor,  who  notifies  his  patient  that  he 
intends  to  hold  an  automobile  in  which  the  pa- 
tient was  riding,  until  he  pays  his  bill  for  pro- 
fessional services,  just  previously  rendered  in 
dressing  a  wound,  and  who  immediately  sends 
for  an  officer,  who  does  actually  hold  such  car 
without  authority,  and  assaults  the  owner 
thereof  when,  he  demands  to  see  his  authority, 
and  injures  him  without  further  provocation,  is 
liable  for  such  assault. 

Error  to  Circuit  Court,  Mercer  County. 

Trespass  on  the  case  for  assault  and  bat- 
tery by  Alphonso  Bggleston  against  D.  M. 
Tanner  and  others.  Judgment  for  defendant 
Tanner  on  a  directed  verdict,  and  plaintiff 
brings  error.    Reversed  and  remanded  for  a 

new  triaL 

« 

Rit2  d;  See,  of  Bluefield,  for  plaintiff  in 
error. 

McCIaugherty,  Scott  ft  '  Richardson,  of 
BluefielQ,  for  defendant  in  error. 


«=s>For  other  msm  am  asms  topk  a^d  lUBT-NUMBSR  in  all  Ki^-Namberad  fittgiau  aad  laOiKSt 
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WILLIAMS,  P.  To  a  Judgment  for  one  of 
the  defendants,  B.  If.  Tanner,  rendered  on  a 
verdict  directed  in  his  favor,  in  an  action  of 
trespass  on  tbe  case  for  assault  and  battery, 
plaintiff  prosecutes  this  writ  of  error. 

Plaintiff,  Alphonso  Bggleston,  operated  an 
automobile  in  the  dty  of  Bluefield  and  car- 
ried passengers  for  hire.     On  ,  the  28th  of 
June,  1010,  he  carried  some  passengers  from 
Bluefield,  W.  Ya.,  to  Pocahontas,  Va.,  and  re- 
turn.   On  the  return  trip  one  of  the  party, 
Ballard  Campbell,  was  struck  on  the  head 
with  a  rock  and  had  one  of  his  fingers  cut 
off,  and  at  his  request  plaintiff  took  him  to  a 
doctor  to  have  his  wound  dressed.     There 
were  two  carloads  in  the  party,  and  this  in- 
jury occurred  on  the  return  trip  early  on  the 
morning  of  the  following  day,  in  the  front 
car,  driven  by  a  man  named  Robinson,  who, 
at  the  time,  had  stopped  his  car  and  was  out 
on  the  ground  fixing  his  lights.    When  plain- 
tiff came  up  where  the  front  car  had  stop- 
ped, Campbell  asked  him  to  rush  him  to  a 
doctor,  and  he  took  him  in  the  car  he  was 
driving  and  carried  him   to   Dr.  Tanner's 
house,  in  the  town  of  Simmons,  n  short  dis- 
tance from  the  place  where  the  injury  occur- 
red.   Dr.  Tanner  got  in  the  car  with  them 
and  they  drove  to  his  office,  and  Campbell's 
wound  was  dressed.    When  plaintiff  had  de- 
livered Campbell  to  the  doctor's  office,  he 
went  to  a  gasoline  station  to  get  some  gaso- 
line, according  to  his  testimony,  and  left  in- 
structions for.  the  driver  of  the  other  car  to 
come  by  the  doctor's  office  and  pick  up  Camp- 
bell.   In  the  meantime  Campbell's  wound  was 
dressed,  and,  the  doctor's  bill  not  being  paid, 
he  told  Campbell  he  would  hold  the  car  until 
tt  was  paid,  and  immediately  sent  a  boy  to 
notify  Oscar  Bennett,  supposed  to  be  an  of- 
ficer.   The  car  driven  by  Robinson  had  then 
been  driven  up,  aiid  stopped  at  the  doctor's 
office,  and  plaintiff  had  not  then  returned 
from  the  gasoline  station.    Campbell  remark- 
ed that  the  car  was  not  his,  that  he  had  noth- 
ing to  do  with  it,  and  says  the  doctor  then 
asked  where  the  man  was  who  brought  him 
to  him,  and  said  he  had  promised  to  pay  him. 
Oscar  Bennett,  who  had  then  appeared  upon 
the  scene,  said  he  would  hold  the  car  until 
ithe  doctor's  bill  was  paid.    Some  one  of  the 
iparty  then  told  plaintiff  they  were  holding 
his  car  until  Dr.  Tanner's  bill  was  paid.    He 
then  went  to  Oscar  Bennett  and  asked  him 
what  authority  he  had  for  holding  his  car, 
4ind  asked  him  to  show  him  his  authority, 
.and  he  swears  Bennett  drew  his  revolver, 
saying  he  would  show  him  his  authority, 
and  struck  him  over  the  head  with  it,  in- 
fiicting  a  severe  scalp  wound  and  felling 
him   to  the  ground,  and   struck  him  once 
after  he  had  fallen,  and  that  Joe  Bennett  also 
«truck  him  on  the  head  with  a  dinner  palL 
The  assault  occurred  in  the  road  where  the 
machine  was  standing,   above  the  doctor> 
office,  and  about  30  feet  away.    The  testi- 
moDj  Is  that  tbe  doctor  was  standing  on  the 


sidewalk  in  front  of  his  office,  in  sight  and 
hearing  of  all  that  passed  between  plalntlfl 
and  Oscar  Bennett,  and  saw  the  assault  com- 
mitted by  the  latter,  but  there  is  no  evidence 
that  he  said  or  did  anything  daring  that 
time.     There  is  no  evidence  that  Bennett 
had  a  warrant  for  the  arrest  of  plaintiff,  or 
a  writ  of  attachment  to  hold  the  car.    He  car- 
ried plaintiff  before  a  Justice,  whose  office 
was  in  the  same  town,  where  he  was  held  for 
several  hours.    In  the  meantime  plaintiff  tele- 
phoned to  Bluefield  for  a  lawyer,  and  on  his 
arrival  plaintiff  and  his  car  were  released. 
[1,2]  The  two  Bennetts  and  Dr.  Tanner 
were  Joined  as  defendants  in  the  action.    At 
the  conclusion  of  plaintiff's  eyidenoe,  on  mo- 
tion of  Dr.  Tanner's  counsel,  the  court  ex- 
cluded the  evidence  as  to  Mm,  and  directed 
the  Jury  to  return  a  verdict  in  his  favor. 
This  is  the  error  complained  of.     Plaintiff 
then  took  a  nonsuit  as  to  the  other  two  de- 
fendants.   There  was  no  evidence  offered  by 
the  defendants.    The  evidence  tends  to  show 
that  Dr.  Tanner  was  the  principal,  and  Oscar 
Bennett  his  agent,  in  the  commission  of  the 
wrong.     While  there  is  no  direct  evidence 
that  he  counseled  or  advised  the  commission 
of  the  assault,  he  told  witness  Campbell  that 
he  would  hold  the  car  until  his  bill  was  pald« 
and  immediately  sent  for  Oscar  Bennett,  pre- 
sumably for  that  purpose.    He  thereby  made 
Bennett  his  agent  for  the  purpose  of  doing 
what  he  told  Campbell  he  would  do— L  e., 
hold  the  car— and  is  liable  for  what  his  agent 
did  in  disdiarging  what  he  had  sent  fbr  him 
to  do.   According  to  the  testimony  of  plaintiff 
and  his  witnesses,  which  is  all  the  evidence 
offered,  Bennett's  acts  in  holding  the  car, 
and  in  arresting  plaintiff  and  carrying  him 
before  the  Justice,  were  unlawful  and  with- 
out authority,  and,  being  done  at  the  in- 
stance of  Dr.   Tanner,  as   the  Jury  could 
well  infer  from  the  circumstances  proven,  he 
would  be  liable  therefor  as  principal.    That 
a  principal  is  liable  for  the  torts  of  hie 
agent  committed  in  the  course  of  his  employ- 
ment is  a  doctrine  too  firmly  established  to 
require  any  citation  of  authorities.    It  can 
make  no  difference  whether  Bennett  was  a 
constable  or  other  police  officer,  because  he 
was  acting  without  authority,  and  Dr.  Tan- 
ner must  have  known  it    It  was  error  not  to 
allow  the  Jury  to  pass  upon  the  evidence. 
The  case  is  very  similar  to  Hunt  v.  Di  Bacco 
et  aL,  69  W.  Va.  440,  71  8.  B.  584,  and  Vance 
V,  FranU,  09  S.  B.  12,  and  is  governed  by  the 
principles  therein  applied,  and  by  the  princi- 
ple stated  in  the  fifth  point  of  the  syllabus  in 
Layne  v.  a  &  0.  Ry.  Co.,  60  W.  Va.  607,  67 
S.  B.  1103.    The  Jury  could  well  infer,  from 
the  testimony  that  the  court  excluded,  that 
Oscar  Bennett  was  the  agent  or  servant  of 
Dr.  Tanner  to  do  what  was  necessary  in  or- 
d&r  to  hold  plaintiff's  car  until  the  doctor'a 
bill  was  paid.    The  test  of  a  master's  liabili- 
ty for  the  assaulta -committed  by  his  servant 
or  agent  Is  whether  the  assault  was  accord- 
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lug  to  his  express  or  implied  anthoiity  for  do- 
ing the  act  Dr.  Tanner  said'  he  was  going 
to  hold  the  car  until  his  bill  was  paid,  and 
sent  for  Oscar  Bennett  immediately.  Ben- 
nett came 'and  actually  held  the  car,  and  as- 
saulted plaintiff  while  he  was  doing  so.  The 
Jury,  therefore,  conld  very  well  infer  that 
he  was  the  agent  of  Dr.  Tanner,  and  had  im- 
plied authority  frob  him  to  do  what  he 
thought  was  necessary  in  discharging  his 
duty  to  his  employer.  2  R  G.  L.  p.  573;  2 
G.  J.  534,  and  numerous  cases  cited  in  notes. 

We  reverse  the  judgment  and  remand  the 
cause  for  a  new  trial. 

Reversed  and  remanded* 

liYNGH,  J.,  absent 


(85  W.  Va.  298) 
QUEEN  V.WE8TFALL  St  al.    (No.  3801.) 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

April  27,  1920.) 

(SyUalHM  hy  ike  Court.) 

Appeal  and  error  ^=:»696( I)— Denial  of  eon- 
tlnnance  sot  reviewed  where  bill  of  excep- 
tions does  set  reeite  that  all  evidenee  is  in* 
eluded. 

A  Judgment  overruling  a  motion  to  con- 
tinue a  case  will  not  be  reversed  or  reviewed 
here  where  the  bill  of  exceptions  or  order  of 
the  court  does  not  show  that  the  affidavit  in 
support  of  the  motion  was  all  the  evidence  in- 
troduced and  considered  by  the  court  on  such 
motion. 

Error  to  Circuit  Oourt,  Upshur  County. 

Action  by  Laco  Queen  against  A.  A.  West- 
fall  and  others.  From  a  Judgment  of  a  Jus- 
tice, there  was  an  appeal  to  the  circuit  court, 
defendants*  motion  for  a  continuance  was 
overruled,  and  there  was  a  verdict  and  Judg- 
ment for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

J.  IL  N.  Downes,  of  Buckhannon,  for  plain- 
tiffs in  error. 

Toung  ft  McWhorter,  of  Buckhannon,  for 
defendant  in  error. 

MILLiER,  J.  The  sole  question  presented 
by  the  record  is  whether  the  circuit  court 
erred  in  overruling  defendant's  motion  for  a 
continuanee. 

The  case  was  pending  in  the  circuit  court 
upon  an  appeal  from  the  Judgment  of  a  Jus- 
tice^ and  when  the  motion  for  a  continuance 
was  interposed,  it  bad  been  pending  from 
about  August,  1917,  to  November,  1918.  The 
order  of  the  court,  entered  on  November  16, 
1918,  recites  that  upon  the  calling  of  the  case 
for  trial  ''defendants  by  their  attorneys 
moved  for  a  continuance  and  filed  the  affi- 
davit of  A.  A.  Westfall,  marked  A.  A.  W., 
^inttnifig  that  one  of  his  material  witnesses 
was  slek  and  unable  to  attend  court;    the 
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said  C.  a  Higglnbotliam  stated  as  further 
ground  for  a  continuanoe  that  J.  M.  N. 
Downes,  one  of  the  attorneys  for  defend- 
ants, and  who  was  to  prepare  the  speciflca- 
ti<His  of  payments  and  setsK>ff,  was  sick  and 
unable  to  attend  court,  which  motion,"  the 
order  further  recites,  '1[)eing  resisted  by  the 
plaintiff,  and  considered  by  the  court,  was 
overruled,  to  which  ruling  the  defendants 
excepted,"  and  that  "thereupon  the  said  G.  G. 
Higginbotham  retired,  and  the  trial  was  pro- 
ceeded with,"  resulting  in  a  verdict  of  the  Jury 
in  flavor  of  plaintiff  tor  $179.75. 

The  affidavit  of  said  Westfall  so  identified 
by  the  order  was  to  the  effect  that  he  was  a 
material  witness  on  the  trial  of  said  appeal, 
on  all  points  that  might  be  raised  therein; 
that  he  was  recovering  from  an  attack  of  in- 
fluenza, which  had  left  him  weak  and  unable 
to  attend  court  on  the  day  the  case  was  set 
for  trial ;  that  Isaac  Smith  and  Mrs.  Emma 
Crislip,  two  of  his  witnesses  would  fix  the 
annual  rental  value  of  the  dower  land;  and 
that  he  could  not  safely  go  to  trial  in  the  ab- 
sence of  himself  and  of  said  witnesses. 

Generally  speaking  such  affidavit  for  a  con- 
tinuance should  be  made  a  part  of  the  record 
by  a  formal  bill  of  exceptions.  Garland  v. 
Bugg,  1  Hen.  &  M.  (Ya.)  874;  Fox  v.  Govan, 
4  Hen.  &  M.  (Va.)  156, 157.  But  when  not  so 
brought  in,  the  order  which  purportB  to  make 
the  aiffldavit  a  part  of  the  record  should 
show  that  it  was  all  of  the  evidence  heard 
and  considered  on  the  motion.  Such  is  the 
requirement  where  a  bill  of  exceptions  re- 
lates to  the  evidence  on  the  trial  of  an  action, 
and  the  order  on  a  motion  for  a  continuance, 
if  treated  as  a  bill  of  exceptions,  should  con- 
form to  this  requirement  Gur  cases  hold- 
ing that  a  bill  of  exceptions  certifying  the 
evidence  must  show  that  it  contains  all  the 
evidence,  are  many.  Among  them  are,  Bank 
V.  Berkeley,  3  W.  Va.  386;  Shrewsbury  v.  Mil- 
ler, 10  W.  Va.  116;  Hunter  v.  Stewart,  23 
W.  Va.  549;  Edgell  v.  Conaway,  24  W.  Va. 
747;  State  v.  Ice,  34  W.  Va.  244,  12  S.  B. 
695;  Williamson  v.  Hays,  35  W.  Va.  62,  12 
8.  B.  1092. 

By  certiorari  plaintiff  has  brought  up  the 
record  of  a  supplementary  proceeding  in  the 
court  below,  whereby  the  court  undertook, 
pending  the  writ  of  error  in  this  court,  to 
correct  the  Judgment  of  November  16,  1918, 
by  showing  that  mu<^  other  evidence  was 
offered  and  considered  on  said  motion,  which 
was  by  oversight  or  misprision  of  the  clerk 
not  referred  to  in  the  Judgment  order.  If  the 
supplemental  record  could  be  considered,  it 
would  show,  as  claimed  by  plaintiff  that  much 
evidence  contradictory  of  defendant's  affidavit 
was  heard  and  considered.  But  as  the  Judg- 
ment does  not  itself  show  that  the  defendant's 
affidavit  was  the  only  evidence  considered  on 
the  motion,  we  can  not  say  the  court  erred, 
and  for  this  reason  the  Judgment  must  be 

Affirmed. 
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BA88ELL  V.   WEST   VIRGINIA    CENTRAL 
QA8  CO.     (No.  3827.) 

<Biipr«me  Court  of  Appeals  of  Weot  Virginia. 

April  18, 1920.    Reheariog  Denied 

May  1»,  1920.) 

(SyUahm  hy  the  Couri.) 

1.  SpooHIo  performaiioe  ^s»64-*Let8eft't  oovo- 
iiaat  to  furnieh  lessor  froo  qa*  tor  domestto 
Bsos  oaforoeaMo. 

There  it  Jurisdiction  in  equity,  to  compel 
fipedfic  performance  of  coTenants  hi  leases,  vio- 
lations of  which  are  not  adequately  remediable 
by  actions  at  law^  aud  also  to  enforce  specific 
performance  of  a  covenant  in  a  lease  of  land  for 
gas  production,  to  furnish  the  lessor  free  gas 
for  domestic  purposes  from  wells  on  the  leased 
land. 

2.  Mines  and  minerals  <8=>73— No  implied  cove- 
flant  that  rent-yielding  periods  or  number  of 
gas  wells  shall  be  limited. 

There  is  no  implied  covenant  or  condition 
in  a  lease  of  land  for  gas  production,  reserving 
a  fixed,  annual,  money  rental  for  each  produc- 
tive gas  well  to  be  drilled  on  the  leased  land 
and  securing  to  the  lessor  therein,  by  a  stipula- 
tion, right  to  free  gas  for  domestic  purposes  on 
the  land,  that  the  rent-yielding  periods  or  lives 
of  the  wells  shall  not  be  reduced  of  limited,  nor 
the  number  of  rent-yielding  wells  necessary  to 
full  development  of  the  demised  land,  limited 
or  restricted,  by  stimulation  or  acceleration 
of  the  flow  of  the  gas  from  the  wells  and 
through  the  pipe-lines,  by  artificial  means  or 
methods,  such  as  operation  of  compressors  and 
gas  pumps. 

3.  Mines  and  minerals  ^=s>79 (5)— Lessee  reduo- 
Ing  pressure  so  as  to  destroy  lessor's  right 
to  free  gas  must  restore  supply. 

The  unrestricted  right  of  the  lessee  In  a 
lease  of  land  for  gas  production,  to  operate  its 
lines  and  wells  by  means  of  compressors  and 
pumps  and  thus  reduce  the  gas  pressure  in  the 
portions  of  lines  lying  between  the  wells  and 
such  compressors  and  pumps,  by  suction,  to 
sudi  an  extent  as  to  interrupt  and  destroy  the 
lessor's  supply  of  free  gas  for  domestic  pur- 
poses from  the  wells,  under  a  stipulation  guar- 
anteeing right  thereto,  does  not  absolve  the 
former  from  obligation  and  duty  to  continue  o» 
restore  such  supply,  even  though  it  may  be  ex- 
pensive and  inconvenient  to  do  so. 

4.  Mines  and  minerals  ^=»79(5)<^Lessee  may 
furnish  lessor's  stipulated  free  gas  from 
sources  ether  than  wells  drilled  en  leased 
land. 

The  provision  in  the  stipulation,  for  woh 
free  gas,  that  it  shall  be  taken  from  the  wells 
drilled  on  the  demised  land,  is  not  of  the  es- 
eence  thereof,  whei^efore  the  lessee  may  comply 
with  the  obligation  thereof  by  furnishing  the 
eras  contemplated  by  it,  in  adequate  quantities 
and  for  the  required  period  of  time,  from  any 
other  source. 

Appeal    from    drcult    Ooart,    Harrison 
County. 


Bill  by  Alvln  t).  Bassell  against  the  West 
Virginia  Central  Gas  Company.  From  the 
decr^  defendant  appeals  and  plaintiff 
cross-assigns'  error.  Reversed,  and  cause 
remanded. 

Brannon,  Stathera  ft  Statberii  at  Weston, 
for  appellant 
B.  D.  Lewis,  of  Clarbsiburg,  for  appellee. 

POFFENBARGER,  J.  The  cause  in  which 
this  appeal  was  taken  involves  novel  ques- 
tions. One  purpose  of  the  bill  filed  by  the  les- 
sor in  an  oil  and  gas  lease  is  prevention  of 
the  use,  by  the  lessee,  of  compressors  and 
pumps,  in  the  operation  of  gas  wells,  in  such 
manner  as  to  increase  the  gas  production  of 
the  wells  now  operated  on  the  premises  and 
thus  curtail  their  lives  or  productive  periods 
and  limit  the  number  of  wells  necessary  to 
full  development  of  the  property,  to  the  detri- 
ment of  the  lessor  in  two  ways,  reduction  of 
the  period  of  annual  rental  tor  each  well 
and  limitation  of  the  number  of  wells  drilled 
and  to  be  drilled,  yielding  such  rentals. 
The  other  is  restoration  to  the  lessor  of  a 
supply  of  free  gas  for  domestic  ^se  in  cer- 
tain houses  pn  the  land,  from  the  wells,  re- 
served and  stipulated  for  in  the  lease  and 
furnished  for  some  time,  but  incidentally 
interrupted  and  discontinued  hy  the  use  of 
the  compressors  and  pumps.  Both  purposes 
would  be  accomplished,  according  to  the 
claims  and  contentions  of  the  plaintiff,  hy 
suppression  of  the  use  of  the  compressors 
and  pumps. 

The  decree  entered  fn  the  cause  Is  unsat- 
isfactory to  both  parties.  It  enjoins  and  re- 
strains the  defendant  ''from  so  using  and 
(H;>eratlng'  its  compressor,  or  pump  station 
or  stations,  as  to  relieve  or  reduce  atmos- 
pheric pressure  at  The  mouths  of  the  gas 
wells  situate  on  the  plaintiff's  land  thereby 
creating  suction  increasing  the  natural  flow 
of  gas  from  said  wells,"  but  permits  it  to 
use  its  compressors  and  pumps,  subject  to 
the  limitation  so  prescribed.  Complaining  of 
the  restraint  put  ^  upon  it  in  the  use  of  the 
wells,  the  defendant  has  appealed,  and  the 
plaintiff,  deeming  the  relief  granted  to  be 
practically  worthless  to  him,  since  it  per- 
mits reduction  of  the  gas  pressure  of  the 
wells,  has  cross-assigned  error.  Recognis- 
ing the  fairness  and  Justice  of  the  plaintifTs 
demand  for  restoration  of  gas  to  his  dwell- 
ing houses,  if  not  his  right  to  it,  the  defend- 
ant offered,  in  the  course  of  the  proceedings, 
to  furnish  it  from  welhi  or  sources  other 
than  the  wells  on  the  lease,  and  renewed 
the  offer  before  submission,  and  filed  its 
written  offer  to  do  so,  in  the  cause. 

[1]  If  there  is  any  merit  in  the  plaintiff's 
bill,  the  demurrer  to  it  was  properly  over- 
ruled, for  there  is  Jurisdiction  In  equity  to 
enforce  spedflc  performance  of  covenants  of 
a  lease,  violations  of  whidi  are  net  ade- 
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qtiately  remediable  by   an   action   at  law.  ( and  domestic  purposes ;    nor  that  he  had 


Carnegie  Natural  Gas  Co.  ▼.  South  Penn 
on  CJo.,  66  W.  Va.  402,  418i;  49  S.  E.  548. 
There  is  mxth  jurisdiction  also  to  enforce  a 
coTenant  in  an  oil  and  gas  lease,  to  furnish 
the  lessor  tree  gas  for  domestic  purposes, 
from  the  wells  on  the  lease.  Hall  t.  Phila- 
delphia Co.,  72  W.  Va.  573.  78  S.  B.  755; 
Harbert  v.  Hope  Natural  Gag  Co.,  76  W.  Va, 
207,  84  S.  E.  770,  L.  B.  A.  1015B,  570. 

[2,  3]  PlaintilTs  claims  of  right  to  preser- 
vation of  the  productive  and  rental-yielding 
periods  or  lives  of  the  wells  on  his  lands 
and  the  number  of  wells  necessary  to  full 
development  of  the  lease  as  determined  by 
the  natural  flow  of  gas  from  the  wells  and 
through  the  pipe  lines,  to  the  end  that  each 
well  may  yield  Its  rent  for  a  l<Higer  period, 
of  time  than  is  possible  when  artificial 
means  are  used  to  stimulate  or  accelerate 
the  flow  of  gas,  And  that  more  rent-yielding 
wells  may  be  necessary  than  are  requisite 
when  such  artificial  means  are  adopted, 
stand  upon  no  express  covenant  or  condition 
in  the  lease.  He  insists,  however,  that  lim- 
itations upon  his  right  to  rents,  by  adoption 
of  such  means  or  methods  of  operation,  are 
forbidden  by  an  Implied  covenant  or  condi- 
tion; and,  to  sustain  this  position,  he  in- 
vokes the  rule  that  the  intention  of  the  par- 
ties to  a  contract  is  to  be  ascertained  by 
consideration  of  its  terms  and  provisions,  in 
the  light  of  the  nature  of  the  subject-matter, 
the  situation  and  purposes  of  the  parties, 
and  the  conditions  and  circumstances  pre- 
vailing at  the  time  of  the  execution  thereof. 
At  the  date  of  the  lease,  gas  compressors 
were  not  used  in  the  neighborhood  of  his 
wells,  for  acceleration  of  the  flow  of  jgas, 
nor  to  facilitate  traoBportation  thereof 
through  the  pipe  lines;  but  they  were  in 
use  in  some  other  sections  of  the  country. 
There  is  no  proof,  however,  that  he  had  any 
knowledge  of  the  fact,  nor  that  he  contem- 
plated the  use  thereof  in  connection  with, 
any  wells  that  might  be  drilled  on  the  leas- 
ed land.  Nevertheless,  both  parties  must  be 
deemed  to  have  known  the  gas  in  the  land, 
if  any,  was  to  be  taken  out  and  used  as  a 
<x)mmodity..  It  was  to  be  transported  from 
the  premises  to  points  at  which  it  could  be 
sold  and  devoted  to  various  uses  and  pur- 
poses. The  lessor  must  be  deemed  to  have 
known,  also,  that  the  commercial  disposition 
of  the  large  quantities  of  gas  that  might  be 
found  in  his  and  other  lands  in  that  section 
of  the  state  would  involve  the  outlay  of  vast 
amounts  of  money,  in  the  drilling,  equip- 
ment, and  operation  of  wells  and  construc- 
tion and  operation  of  pipe  tines  and  other 
facilities.  It  cannot  be  doubted  that  he 
knew  the  wells  on  his  premises  were  to  be 
or  might  be  connected  up  with  a  huge  sys- 
tem of  transportation  and  .delivery,  reach- 
ing distant  places  and  supplying  large  popu- 
lations with  gas  for  munielpa]:,  Industrial, 


reason  to  believe  the  demands  of  the  capital 
Invested  and  the  industries  and  ];>opulatlons 
to  he  supplied  might  require  the  adoption 
of  such  means  and  methods  of  operation  as 
would  make  the  wells  yield  their  gas  as 
rapidly  and  voluminously  as  possible.  Hav- 
ing thus  made  a  contract  by  which  the  gas 
in  his  land  might  be  connected  up  with,  and 
made  a  factor  In,  the  industry,  commerce, 
and  domestic  life  of  the  country,  he  may 
well  be  deemed  to  have  Intended  it  to  be 
taken  out  and  marketed  In  conformity  with 
the  requirements  of  Industrial  commercial, 
and  domestic  Ufe^  as  other  commodities  are, 
except  In  so  far  as  he  may  have  placed  re- 
strictions upon  production  and  deliveiy  for 
such  purposes,  by  express  stipulation.  He 
executed  the  lease  and  conferred  this  right 
in  an  age  of  rapid  and  startling  Invention 
which  wrought  its  wonders  and  transforma- 
tions in  no  department  of  human  activity 
more  suddenly,  progressively,  and  radically 
than  In  mining,  transportation,  and  enlarge- 
ment of  enterprises  and  undertakings.  Par- 
ties to  contracts  are  held.  In  the  absence  of 
agreements  to  the  contrary,  to  have  contem- 
plated modifications  of  their  relations  under 
their  contracts,  by  the  development  of  im- 
provements and  new  methods  in  the  prog- 
ress of  science  and  invention.  "The  com- 
mon law  is  the  living  science  of  Justice,  and 
adopts  the  application  of  fixed  principles  to 
changes  In  the  affairs  of  men.*'  Mr.  Justice 
Mitchell,  in  Saltsburg  Gas  Ck>.  v.  Borough 
of  Saltsburg,  138  Pa.  250,  290,  20  AtL  844, 
10  L.  R.  A.  193.  This  principle  was  applied 
in  Hall  V.  Philadelphia  Co.,  72  W.  Vsu  573, 
78  S.  E.  755,  and  Pittsburgh,  etc..  Gas  Co.  v. 
Richardson,  100  S.  E.  220.  It  was  recog- 
nized also  in  Belcher  v.  Big  Four  C.  &  C. 
Co.,  68  W.  Va.  716,  70  S.  E.  712, 

It  cannot  be  assumed  nor  entertained  as 
sound  argument  that  the  reservation  of  an 
annual  rental  per  well,  instead  of  a  meter 
rate,  as  compensation  for  the  gas  or  the 
right  to  take  it  out,  was  based  upon  the 
idea  of  undisturbed  natural  flow.  The  rent- 
al bears  no  relation  to  the  quantity  of  gas 
contemplated  or  actually  produced.  It  was 
compensation  fixed  in  advance  of  production 
and  without  any  definite  knowledge  as  to 
what  the  production  would  be.  Hence  the 
rental  reserved  was  the  same  for  wells  of 
light  production  and  wells  of  heavy  produc- 
tion. In  respect  of  the  adequacy  of  fhe  com- 
pensation and  the  duration  of  the  annual 
rentals,  the  contract  was  manifestly  one  of 
hazard.  Being  such,  it  argues  nothing  In 
support  of  the  construction  contended  for. 

Nor  can  the  stipulation  for  free  gas  for 
domestic  purposes  be  regarded  as  one  hav- 
ing prolongation  of  the  lives  of  the  wells  for 
one  of  its  purposes.  )Vhile  free  gas  wias  part 
of  the  consideration  for  the  estate  or  right 
granted  by « the  leasee  the  stipulation'  seeur^ 
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ing  it  Is  silent  as  to  the  duration  of  the 
right.  It  is  clearly  collateral  and  subordi- 
nate in  character.  Under  the  free  gas  stip- 
ulation, the  right  was  not  to  accrue,  except 
in  the  event  of  production.  When  it  ac- 
crued, it  came  from  the  production  and  was 
merely  incidental  thereto.  Besides,  it  was 
a  provision  customarily  inserted  in  all  gas 
leases,  not  to  control  production  or  opera- 
tion of  the  wells  in  any  sense,  but  to  secure 
free  gas  for  domestic  purposes.  If  the  lease 
had  reserved  compensation  by  meter  rate,  it 
would  have  contained  the  same  free  gas 
clausa  Sudi  being  its  obvious  character 
and  purpose,  it  cannot  be  permitted  to  work 
a  limitation  upon  the  lessee's  methods  of  op- 
eration. 

[4]  But  in  DO  event,  nor,  under  any  cir- 
cumstances, can  the  lessee  escape  the  obliga- 
tion of  its  contract  to  furnish  free  gas  for 
domestic  use  in  the  four  dwelling  houses 
upon  the  land,  if  required,  while  it  operates 
any  well  under  the  lease.  The  lessor's  right 
to  such  gas,  although  collateral,  subordinate, 
and  incidental  in  character,  is  as  clearly 
conferred  as  that  of  the  lessee  to  produce 
the  gas  from  the  land.  While  the  lease  says 
he  shall  have  sudi  supply  from  any  well 
drilled  on  the  premises,  this  part  of  the  pro- 
vision is  not  of  the  essence  of  the  stipula- 
tion. Gas  from  any  other  wells  or  from  any 
of  the  lessee's  gas  lines  in  the  neighborhood 
will  answer  his  purposes  just  as  well  as  the 
gas  ftx)m  the  wells  on  his  land,  provided  he 
obtains  it  in  sufficient  quantity  and  for  the 
same  period  of  time  that  such  wells  would 
furnish  it.  This  conclusion  harmonizes  with 
a  principle  applied  in  Harbert  v.  Hope  Nat- 
ural Gas  Ck).,  76  W.  Va.  207,  84  S.  E.  770,  L. 
IL  A.  1915E,  570.  Bight  in  the  lessee  to 
operate  the  wells  so  as  to  reduce  the  gas 
pressure  in  the  lines  below  the  point  at 
which  they  will  furnish  free  gas,  under  the 
stipulation,  is  not  inconsistent  with  duty  on 
its  part  to  perform  its  implied  covenant  to 
furnish  the  lessor  free  gas.  Both  are  mani- 
festly practicable,  and  the  latter  should  be 
performed,  even  though  performance  there- 
of should  involve  expense.  A  line  can  be 
attached  to  the  discharging  section  of  the 
main  in  which  the  pump  works  and  led  back 
into  the  region  of  the  wells,  if  necessary. 
No  doubt  the  lessee  derives  large  profits  from 
the  use  of  its  compressors  or  pumps.  In  do- 
ing so,  it  incidentally  destroys  the  lessor's 
supply  of  gas.  It  is  therefore  neither  un- 
reasonable nor  inequitable  to  require  it  to 
restore  that  supply  in  some  way,  even 
though  the  restoration  should  entail  consid- 
erable expense. 

The  lessor  has  proceeded  upon  the  theory 
of  his  absolute  right  practically  to  prevent 
the  use  of  the  plaintiif's  compressors,  in  so 
far  as  it  affects  liis  wells,  and  thus  prolong 
their  lives,  induce  the  drilling  of  more  of 


them,  and  secure  restoration  of  his  supply 
of  gas.  Accordingly,  he  rejected  the  offer 
of  the  lessee  to  furnish  free  gas  from  a 
source  other  than  the  wells  on  his  land. 
Now,  that  he  is  unable  to  accomplish  all  of 
his  purposes,  or  any  of  them  by  the  method 
he  has  adopted,  he  may  desire  to  avail  him- 
self of  the  right  to  have  his  supply  of  gas 
for  domestic  purposes  restored.  If  he  does» 
no  reason  why  he  may  not  do  so  by  proper 
procedure  in  this  cause  is  perceived. 

Agreeably  to  the  principles  and  conclu- 
sions herein  stated,  the  decree  complained  of 
will  be  reversed,  and  the  cause  remanded. 


(86  W.  Va.  379) 
WIL80N  V.  CITY  OF  ELKIN8.    (No.  3934.) 

(Supreme  Court  of  Appeals  of  West  Yirgmia. 

May  4,  1920.) 

(SyUahiu  hy  the  Court.) 

1.  Mttnlclpal  oorporatlons  ^=s>755(l),  821  (25)— 
Whether  a  sufflcient  warning  of  a  defect  !■ 
fi  street  was  given  is  for  the  Jury. 

The  liability  of  a  manicipal  corporation  for 
an  injury  to  a  person  rightfully  using  one  of  its 
streets,  occasioned  solely  by  a  defect  therein 
of  such  character  as  to  deprive  it  of  the  quali- 
ty of  reasonable  safety,  being  absolute,  it  is 
for  the  jury  to  say,  in  an  action  for  resulting 
damages,  whether  the  defect  was  so  indicated 
by  a  marker,  guard  rail  or  other  means,  as  to 
give  adequate  warning  of  its  existence,  char- 
acter, and  location,  and  thus  bar  right  of  re- 
covery on  the  ground  of  negligence  on  the  part 
of  the  plaintiff,  constituting  the  proximate 
cause  of  his  injury  or  contributing  thereto,  un- 
less the  evidence  so  clearly  and  decisively  shows 
sufficiency  of  such  warning  that  the  court  may 
declare  it  as  matter  of  law. 

2.  Mttnlclpal  oorporatlons  ^=»82l(  14)— Wheth- 
er warning  of  a  defect  In  street  was  sufflcient 
a  question  for  the  Jury. 

Whether  a  board  sticking  up  from  a  soft 
place  in  a  street,  large  and  deep  enough  to  let 
a  wagon  wheel  go  down  in  it  so  as  to  cause  the 
wagon  to  upset  or  turn  over  on  its  side,  dry 
and  smooth  on  the  surface  and  even  with  the 
surrounding  surface  of  the  street,  is  sufficient 
warning  of  the  defect,  is  an  issue  proper  for 
jury  determination. 

3.  Mnnioipal  oorporatlons  ^=s>798— Whether  de- 
fective street  with  the  warning  given  Is  rea- 
sonably safe  is  the  qHOStlon  in  action  for  the 
resulting  personal  Injury. 

In  such  case,  the  crucial  question  is  wheth- 
er the  defective  street,  with  the  warning  given, 
is  reasonably  safe  for  use  and  travel,  notwith- 
standing the  defect. 

4.  Munldpai  corporations  ^=s>798— Warning  of 
defect  in  street  must  be  maintained. 

As  liability  for  injury  occasioned  by  an  ac- 
tionable defect  in  a  street  is  absolute,  warmng 
of  the  existence  of  such  a  defect  must  be  main- 
tained as  well  as  put  up  in  the  first  instance. 
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5.  Trial  <ds»25l(8)— Where  personal  Injery  re-{ 
8Hlts  from  aotlonable  defect  la  street  or  plain- 
tilTa   negllgenoe,  refaeal  to   Inetruotlon   on 
theory  of  laevitable  aoddeat  to  not  error. 

If,  in  radi  an  action,  the  injoiy  ia  ihown  to 
have  been  occasioned  by  an  actionable  defect  in 
a  street,  or  the  negligence  of  the  plaintiff,  it  ia 
not  error  to  refuse  an  instruction  which  would 
propound  the  theory  of  injury  by  inevitable  ac- 
cident, or  another  one  which  would  absolve  the 
defendant  from  duty  to  insure  the  safety  of 
persons  using  its  streets. 

6.  Trial  «s»242— Misleading  Inatrnotlona  may 
bo  refused. 

Instructions  that  would  tend  to  mislead  the 
jury,  if  given,  may  properly  be  refused. 

7.  Evidence  ^=:»50!  (2)— Testimony  as  to  physi- 
cal condition  of  party  based  on  obeervation  of 
bis  conduet  Is  admissible. 

Testimony  of  witnesses  as  to  the  physical 
condition  of  a  party  to  an  action,  when  rele- 
vant and  material,  based  upon  their  observa- 
tion of  hia  conduct  and  actiona,  is  admissible. 

8.  Appeal  and  error  ^=»I004(I)— Verdiot  held 
not  excessive  although  oontradietions  of  plain- 
tlflTs  testimony  as  to  extent  of  injury  are  sup- 
ported. 

A  verdict  dependent,  aa  to  the  quantum  of 
damages,  upon  permanency  of  the  plaintUTs  in- 
Jury,  supported  by  evidence  other  than  the  tes- 
timony of  the  plaintiff,  will  not  be  set  aside  as 


of  the  fill  was  level  with  the  surface  of  the 
street  and  smooth.  According  to  the  testi- 
mony of  witnesses  for  the  defendant,  a  sharp- 
pointed  board,  from  three  to  five  feet  long, 
was  stuck  and  left  standing  in  the  place  as  a 
warning.  As  described  by  one  witness,  the 
board  was  about  six  inchea  wide  at  one  end 
and  tapered  to  a  point,  and  about  half  or 
more  of  it  stood  above  the  surface.  The  ac- 
cidoit  occurred  the  next  day  after  the  excava- 
tion and  filling  were  done,  and  the  plaintiff 
swears  he  saw  no  board  sticking  up  there, 
and  that  he  is  positive  there  was  none.  The 
Jury  might  well  have  found  from  the  evidence 
that  it  had  been  placed  there  and  probably 
that  it  was  still  standing  when  the  accident 
occurred. 

The  plaintiff  was  the  driver  of  a  covered 
ice  wagon  carrying  something  less  than  1,000 
pounds  of  ice.  When  a  front  wheel  dropped 
into  the  hole,  he  started  to  fall  forward,  as  he 
thinks,  and  the  wagon  turned  over  on  Its  side; 
the  ice  in  it  having  slid  forward  as  the  wheel 
went  down.  All  of  his  body,  except  his  head, 
was  under  the  wagon  top  and  the  ice.  After 
he  was  rescued,  it  was  found  that  he  had 
sustained  no  fractures  of  any  bones,  nor,  so 
far  as  the  evidence  discloses^  any  dislocations. 
His  left  shoulder  and  one  hip  were  severely 
bruised,  the  former  mudi  worse  than  the  lat- 
ter.   He  swears  his  shoulder  is  still  tender 


being  excessive,  even  though  his  testimony  as   and  gives  him   considerable  pain  and  dis- 


to  the  extent  of  his  injury  is  contradicted  by 
extrajudicial  admissions  and  conduct,  so  ex- 
plained by  him  as  to  set  forth  a  reasonable  mo- 
tive for  them. 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  James  A«  Wilson  against  the  City 
of  Elkins.  Verdict  and  Jildgment  for  plain- 
tiff, and  defendant  brings  error.    Afiarmed. 

Arnold  &  Arnold,  of  Elkins,  for  pialntiff  in 
error. 

A.  IL  Cunningham  and  Samuel  T.  Spears, 
both  of  Elkins,  for  defendant  in  error. 

POFFENBABGER,  J.  In  this  action  for 
damages  consequent  upon  a  personal  injury 
occasioned  by  a  defect  in  a  dty  street,  the 
principal  defenses  are  that  the  defendant  ex- 
ercised reasonable  care  both  in  the  repair 
work  to  which  tne  defect  was  incident  and  in 
warning  as  to  its  existence,  and  that  the 
plaintiff  sustained  no  actionable  injury,  or, 
if  any,  not  enough  to  Justify  the  verdict  for 
$1,000,  which  the  Jury  awarded  him. 

The  defect  was  a  soft  place  in  an  unpaved 
street,  large  enough  for  a  wagon  wheel  to 
drop  into  and  deep  enough  to  cause  a  wagon 
to  upset,  in  the  event  of  the  dropping  of  one 
of  its  wheels  into  it,  and  made  by  excavation 
for  repair  of  a  water  pipe  and  refilling  with 
wet  and  soft  earth,  a  sort  of  muck.  This  was 
done  in  hot  weather  and  a  thin  crust  on  top 
hardened,  but  beneath  it  there  was  no  sup- 
port for  a  heavy  wag<Mi  wheel.    The  surface 


comfort  He  lost  only  a  few  days'  time,  and 
the  professional  charges  on  account  of  medi- 
cal attention  and  treatment  given  him  were 
small. 

[1-f]  Complaint  is  made  of  the  refoaal  of 
ilve  instructions  asked  for  by  the  defendant 
that,  respectively,  would  have  directed  a  ver- 
dict for  it;  and  advised  the  Jury  that  the 
dty  was  under  no  duty  to  place  a  guard  at 
the  defect  to  prevent  removal  of  the  board, 
if  it  was  put  up ;  that,  if  it  had  observed  due 
care  and  proper  precaution  to  mark  and  dis- 
tinguish the  defect  so  as  to  prevent  accident, 
it  had  performed  its  duty  in  the  premises, 
and  the  verdict  should  be  for  the  defendant; 
that  the  city's  obligation  to  keep  its  streets 
in  order  and  repair  does  not  make  it  an  in- 
surer of  the  safety  of  persons  using  them; 
and  that,  if  the  injury  was  the  result  of  a 
pure  accident,  there  could  be  no  recovery. 

All  were  properly  refused.  It  was  for  the 
Jury  to  say  whether  a  board  stuck  up  in  the 
center  of  a  defect  three  or  four  feet  in  di- 
ameter and  not  otherwise  disclosed  was  a  rea- 
sonable precaution.  To  have  told  the  Jury 
the  dty  was  under  no  duty  to  maintain  a 
guard  at  the  place  of  the  acddent  would  have 
been  dearly  misleading.  It  would  have  im- 
plied that,  after  having  marked  the  defect, 
the  city  was  under  no  further  duty.  In  the 
case  of  injury  by  a  defect  in  one  of  its 
streets,  a  dty's  liability  is  absolute,  unless 
the  injured  party  has  caused  his  own  injury 
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or  contributed  to  It,  by  hla  negligence.    For  f  Intrusted  witb  his  dutl^  as,  a  brakeman. 


tlie  saine  reason,  the  Instracti^  absolving 
from  liability,  by  reason  of  due  care  to  mar}^ 
and  distinguish  the  defect,  was  properly  re- 
fused. The  warning  njiust  be  maintained  as 
well  as  put  up,  to  bar  recovery  on  the  ground 
of  neglig^ice  on  the  part  of  the  Injured  per- 
son, unless  his  knowledge  of  the  defect  is 
otherwise  shown.  .  There  was  no  <daim  of 
right  to  recover  on  the  theory  of  municipiU 
Insurance.  Besides,  the  Jury  were  told  in 
Instructions  given  that  there  could  be  no  re- 
covery unless  the  Jury. should  find  neglect  of 
duty  on  the  part  of  the  dty,  causing  the  in- 
Jury.  '  There  was  no  evidence  tending  to 
prove  Injury  by  pure  or  inevitable  -accident. 
There  wa^  a  serious  defect  in  the  street,  and 
the  proper  issue  was  whether  its  location  was 
so  indicated  as  to  give  adequate  warning  of 
its  existence  and  thus  make  the  street  reason- 
ably safe.    With  reference  to  this  issue,  the 


Tbay  could  tod  nothing  wrong  with  him,  and 
they  say  he  told  them  he  had  pretended  great- 
er injury  In  his  testimony  than- he  had  suffer- 
ed. For  them,  he  raised  his  arms  above  his 
head  until  his  hands  touched  and  said  he  felt 
no  pain.  He  admits  it  in  his  testimony  hi 
this  retrord,  but  says  he  purposely  deo^ved 
them  and  made  fidse  statements  to  them,  to 
prevent  them  ftom  causing  discontinuance  of 
his  employment;  he  having  a  wife  to  support 
and  being  unable  to  lose  any  time.  One  of 
Ihem  denies  the  possibility  <tf  sndti  deception. 
His  resumption  of  work  two  or  three  days 
after  the  injury  and  continuance  thereof, 
with  only  slight  interruptions,  if  any,  tend 
to  sustain  the  city's  contentl^m  and  the  opin- 
ions of  the  two  physicians.  His  explanation  is 
that  he  was  poor  and  had  dependents  and 
worked,  wh^i  really  unable  to  do  so,  from 
neciBssity.    Another  jdiysician  swears  he  came 


court  gave  a  proper  instruction,  of  its  own} to  see  liim  about  his  injuries  several  times; 


volition.  It  is  criticisEed  only  because  it  left 
it  to.  the  Jury  to  say  whether  the  board  stick- 
ing up  from  the  defect  was  sufficient  to  give 
adequate  warning.  The  court  could  not  have 
properly  held  the  warning  sufl^dent,  as  mat- 
ter of  law.  The  surface  was  smooth,  dry,  and 
apparently  safe.  If  the  board  was  standing, 
it  did  not  indicate  the  extent  or  boundaries  of 
the  defect  To  have  driven  within  a  fOot  or 
two  of  It  would  have  been  disastrous. 

[7]  The  extent  and  duration  of  the  injury 
was  an  Important  issue  in  the  case,  and  the 
plaintiff's  testimony  to  pain,  suffering,  and 
lameness  of  the  arm,  long  after  the  accident, 
was  supplemented  by  that  of  others  who  said 
they  had  observed  manifestations  or  evidence 
of  it  in  his  conduct,  not  his  declarations ;  the 
court  having  rejected  their  evidence  as  \o  the 
latter,  This  evidence  was  properly  admit- 
ted. Chicago,  etc.,  B.  Co.  v.  Van  Vleck,  143 
lU.  480,  32  N.  S.  262 ;  Salem  v.  Webster,  192 
111.  369,  61  N.  B.  323;  VViU  v.  Mendon,  108 
Mich.  251,  66  N.  W.  58;  Collins  v.  JanesviUe, 
111  Wis.  348^  87  N,  W.  241,  1087;  17  Qyc.  87 ; 
Wigmore,  Ev.  H  220,  221,  and  225. 

[8]  Argument  against  the  .verdict,  on  the 
ground  of  excessiveness,  is  predicated  upon 
evidence  tending  to  show  the  plaintifTs  in- 
juries were  too  slight  to  Justify  it  and  also 
that  his  testimony  as  to  the  extent  and  dura- 
tion of  his  injury  Is  self-contradicted,  as  well 
as  contradicted  by  other  witnesses.  After  he 
had  testified  in  a  former  trial  of  his  case, 
claiming  severe  Injury,  he  was  examined  by  a 
phsrsidan  who  had  heard  his  testimony,  in 
the  presence  of  another  who  had  also  heard 
it,  to  ascertain  whether  he  could  be  safely 


that  his  shoulder  was  badly  bruiaed  and 
seemed  to  be  Vjery  tender,  stiff,  and  painful; 
and  that  It  was  still  in  bad  shape  when  he 
last  saw  it  This  physician  was  examined  as 
to  permanency  of  the  injury  and  expressed 
the  opinion  that  it  would  be  permanent,  if 
the  pain  was  still  felt  at  the  date  of  the  triaL 
He  was  hurt  in. September,  1914,  and  a  sister- 
in-law,  who  lived  with  him  and  her  sister 
until  January,  1917,  a  period  of  about  two 
years  and  five  months,  swears  his  arm  was 
tn  bad  condition  when  she  left  them. 

As  to  whether  he  could  deceive  the  physi- 
cians who  examined  him,  the  Jurors  were 
ea]aally  as  well  qualified  to  say  as  Judges. 
His  credibility  as  a  witness  was  a  questicm 
for  them  also.  He  worked  and  earned  wages. 
That  is  a  drcuinstance- tending  to  contradict 
his  testimony  as  to  his  cohditlon,  but  it  is 
not  condosive.  Many  «  man  feeUng  the 
necessity  of  labor,  notwithstanding  pain  and 
discomfort  incident  thereto,  goes  on  and  per- 
forms it  Two  men  who  worked  with  him 
swear  his  conduct  indicated  soreness  and  pain 
in  his  arm  or  shoulder.  The  fact  that  the 
Jury  in  a  former  trial  assessed  his  damages 
at  only  $375  is  not  conclusive.  The  evidence 
may  have  been  somewhat  different  Besides, 
there  is  no  standard  by  which  to  determine 
which  of  the  two  verdicts  more  clos^y  ap- 
proximates a  Just,  fair,  and  reasonable  award 
of  damages.  Taking  into  consideration  all 
of  the  evidence,  facts,  and  drcnmstances,  we 
are  unable  to  say  the  verdict  is  excessive^ 

The  Judgment  will  be  affirmed. 

LYNCH,  3^  absent 
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im  w.  Vft,  Ml) 

SULZBERGER  &  SONS  GO.  V.  FAIRMONT 
PACKING  CO.  M  al.    (No.  3798.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1920.) 

(Syllahus  hy  ihe  Court.) 

I.  Mortgaoes  ^=»502— Pending  credltare*  suit, 
no  sale  to  be  made  by  trustee  In  deed  of  trust 
before  decree  adjudging  lleiis  and  priorities. 

The  rule  of  practice  established  by  the  ded- 
flions  of  this  court  is,  that  after  the  institutidii 
of  a  judgment  creditors*  suit,  there  should  be 
no  decree  of  sale  by  a  trustee  In  a  deed  of  trust 
In  advance  of  a  report  and  decree  adjudging  the 
liene  and  their  priorities,  OTon  though  such  deed 
of  trust  constitntes  the  first  lien  on  the  proper- 
ty being  proceeded  against. 


in  the  bill,  making  clefendantB  the  Faiimont 
Packing  Company,  Uie  Wise  Packing  Oovo^ 
pany,  Charles  PoweU,  Trogtee,  the  Mononga* 
hela  Valley  Traction  (Company,  and  the  Ber- 
nard-Qloekler'  Company.  To  this  bill  the  de- 
fendant Charles  Powell,  Trustee,  with  the 
National  Bank  of  Fairmont,  not  made  a 
party,  appeared,  the  former  tendering  and 
asking  leare  to  file  his  answer,  and  both 
Powell  and  the  hank  tendering  and  asking 
leave  to  file  their  joint  and  several  petition. 
In  which  petitioners  sought  to  have  entered 
an  order  permitting  and  directing  the  defend- 
ant Powell,  Trustee,  to  sell  the  real  estate  of 
said  Fairmont  Packing  Company  under  the 
deed  of  trust  deserlbed.  in  the  bill,  as  con- 
stitutlng  the  first  lien  upon  said  real  estate, 
under  the  direction  and  supervision  of  the 


2.  Mortgages  «=»377— Court  decree  sale  sh6old  ooart,  to  satisfy  the  debt  secured  thereby 


aot  award  oom missions  to  traistee  In  doed  ef 

trust  In  exoess  of  statutory  rate; 
Without  some  spedal  showing  en  tiie  record 
justifying  it,  the  court  in  decreeing  a  sale  «f 
land  by  a  commissioBer  or  trustee  in  a  deed-  of 
trust  should  not  award  oommissions  to  the  com- 
missioner or-  trustee  in  excess  of  the  rate  pre- 
scribed by  section  6  of  chapter  72  (sec  8783), 
or  section  8  of  chapter  132  (sec.  4987)  of  the 
Code. 

3.  Aputal  and  error  485»863— Deeree  or  order 
not-appealed  from  wljl  not  be  reviewed. 

This  court  will  not  review  or  reverse  a  de- 
cree or  order  of  the  circuit  court,  or  any  part 
therof,  not  appealed  from. 

Appeal  from  Circuit  C)ourt,  Marion  County. 

Suit  by  the  Sulzberger  &  Sons  Company 
against  the  Fairmont  Packing  Company, 
Charles  Powell,  trustee,  and  three  others, 
with  appearance  by  Powell,  trustee,  asking 
leave  to  file  answer,  and  appearance  by  the 
National  Bank  of  Fairmont,  not  made  a 
party,  and  which,  together  with  Powell,  trus- 
tee, asked  leave  to  file  a  joint  and  several 
petition  for  a  sale  under  a  deed  of  trust,  and 
in  which  other  parties  were  brought  as  de- 
fendants. On*  Commissioner's  report  there 
was  a  decree  appointing  plalntUf's  attorney 
Gonnnissioner  to  make  sale  of  the  property 
and  by  order  'such  decree  was  confirmed, 
exceptions  by  the  Fairmont  Packing  Com- 
pany and  the  National  Bank  of  Fairmont 
overruled,  and  they  and  Charles  Powell,  trus- 
tee^ appeiiL  Reversed  in  part,  land  affirmed 
in  part 

Charles  Powell,  of  FainnonW  for  avp^* 
lanta 
Henry  S.  liively,  of  Fairmont,  for  appellee. 

»  ,    * 

MILLER,  J.  Plaintiif,  a  Judgment  cred- 
itor of  the  Fairmont  Packing  Company  in 
the  sum  of  $426.00,  brought  its  suit  to  P^ 
comber  rules,  1916,  to  suMoct  to  sale  the  real 
estate  of  the  defendant  company,  to  satisfy 


represented  by  notes,  the  principal  one 
whereof  for  $30,000.00  with  interest  to  the 
date  of  the  report  of  the  commissioneir 
amounted  to  |30,075XK),  the  other  notes  se- 
cured thereby  behig  one  for  $4,600.00,  anoth- 
er for  $2,000*00,  and  anothet  for  $l,fi00j00, 
being  held  by  credltoiB  other  then  the  plain- 
tiff, and  which  were  reported  and  decreed  in 
their  favor  during  the  progress  of  the  suit. 

The  answer  and  petition  of  Powell,  Trus- 
tee, and  of  the  bank,  disclosing  that  other 
parties  interested  had  not  been  made  parties 
to  the  suit,  plaintiff  by  an  amended  and  sup- 
plemental bill  also  brought  than  into  the 
suit  as  defendants;  and  without  further  ac- 
tion on  the  prayer  of  the  petitioners  to  al- 
low said  Powell,  Trustee,  to  execute  said 
deed  of  trust  according  to  its  terms  under 
the  supervision  of  the  court,  the  cause  was 
referred  to  a  commissioner  to  report  what 
property  the  Fairmont  Packing  Company 
owned'  that  w«s  liable  to  its  debts  and  the 
Hens  thereon;  and  upon  the  incoming  of  the 
report  ocf  the  commisslcmer  the  court  below, 
on  July  8,  1918,  pronounced  (me  of  the  de^ 
czees  now  complained  of,  and  ignoring  the 
olaims  of  Powiell,  Trustee,  and  of  the  cred- 
itors secured  by  said  deed  of  trust,  appointed 
the  attorney  for  the  plaintiff,  Sulzberger  & 
Sons  CSompany,  commisslaner  to  make  sale 
of  the  property,  who  pursuant  thereto  made 
sale  thereof  to  one  M.  A.  Jollifl,  a  creditor 
and  also  one  of  the  endorsers  on  the  notes  se- 
cured by  said  deed  of  trust,  at  the  price  of 
$11,000.00,  and  Who  subsequently  reported 
said  sale  to  the  court,  which  by  order  of 
November  18,  1918,  the  other  decree  com- 
plained of,  was  confirmed,  and  whidi  there- 
by ahM>  overruled  the  excei;ition8  of  the  Fair^ 
mont  Packing  Company  and  the  National 
Bimk  of  Fairmont  to  said  report  of  sale, 
wherein  said  commissioner  took  credit  for 
commissions  of  ten  percent  on  the  first  three 
hundred  dollars  and  five  perc^it  on  the  res« 
idue  of  the  purchase  price,  amounting  to 


the  liens  and  judgments  thereon  as  set  forth  j  $566.00,  a  sum  in  expoes  of  the  statutory  rate 
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of  five  percent  on  the  flnt  three  hundred  dol- 1  trustee  to  make  the  sale  may  have  a  remote 


lars  and. two  percent,  on  the  residue,  which 
would  have  aggregated  1220.00,  and  decreed 
to  the  said  commissioner  the  full  sum  of 
$665.00  to  be  taxed  as  costs  of  the  suit,  to- 
gether with  116.50  for  publishing  the  notice 
of  sale,  $5.00  for  making  deed  to  the  pur- 
chaser, and  $11.00  for  revenue  stamps  on 
said  deed,  which  costs  together  with  the  oth- 
er costs  taxed  by  the  derk,  $169.06,  amount- 
ed to  $766.58,  which  the  court  adjudged 
should  be  paid  out  of  the  purchase  money  for 
said  property,  and  decreed  that  the  residue 
thereof  should  be  distributed  pro  rata  to  the 
creditors  secured  by  said  deed  of  trust,  audi 
sum  not  being  sufficient  to  pay  as  much  as 
one-third  of  the  amount  due  and  decreed  to 
them. 

[1]  The  appellants  here  are  the  Fairmont 
Packing  Company,  the  National  Bank  of 
Fairmont,  and  Charles  Powell,  Trustee;  The 
first  assignment  of  error  Is  that  the  court  be- 
low should  have  granted  the  prayer  of  appeL- 
lanta'  petition  to  allow  Powell,  Trustee,  to 
nlake  sale  of  the  properly  under  the  super- 
vision of  the  court  It  has  been  distinctly 
decided  by  this  court  to  be  error,  after  the 
Institution  of  a  Judgment  creditors'  suit  and 
before  a  decree  ascertaining  the  liens  and 
their  priorities,  to  decree  a  sale  by  a  trustee 
under  a  deed  of  trust,  although  such  deed  of 
trust  may  constitute  a  first  Uen  upon  the 
property.  Stafford  v.  J<»ies,  65  W.  Va.  567, 
64  S.  B.  728 ;  Carter,  Adm'r,  v.  Carter  et  aL« 
88  W.  Va.  812,  98  S.  B.  296. 

It  Is  true,  as  decided  in  McDermltt,  Adm'r, 
V.  Newman,  64  W.  Va.  195,  61  8.  B.  800,  and 
Washington  National  Building  ft  Loan  Asso- 
ciation V.  Buser,  61  W.  Va.  590,  57.  S.  B.  40, 
that  the  court  may  very  properly  in  such 
cases  as  this  administer  the  trust  estate  by  a 
sale  of  the  property  under  the  trustee  named 
in  the  deed  of  trust,  or  may  appoint  a  special 
commissioner  named  for  the  purpose.  In  our 
opinion,  unless  there  be  reason  for  not  doing 
so,  the  court  In  a  cause  like  the  one  at  bar 
should  name  the  trustee.  Here  the  plaintiff, 
with  a  lien  only  upon  the  equity  of  redemp- 
tion, and  an  antecedent  trust  debt  so  large 
in  proportion  to  the  value  of  the  pn^erty, 
oould  hardly  have  anticipated  any  relief  or 
share  in  the  distribution  of  the  proceeds  of 
sale. 

The  question  presented,  however,  is  at  this 
time  practically  a  moot  one  Appellants  do 
not  seek  to  set  aside  the  decrees  of  sale  and 
confirmation  to  the  purchaser.  The  errors 
assigned  do  not  go  to  tliat  extent.  Nor  do 
we  understand  appeUants  to  se^  relief  fur- 
ther than  to  have  the  funds  arising  frcHu  the 
sale  placed  in  the  hands  of  the  trustee  for 
distribution,  and  the  trust  fund  thus  admin- 
istered by  him.  But  if  further  relief  was 
souj^t,  our  holding  in  the  cases  dted  would 
deny  an)dlants  relief  to  that  end.    The  ao- 


bearlng  upon  the  condusions  we  have  reach- 
ed in  respect  to  the  commissions  allowed  the 
spedal  commissioner  for  making  sale  of  tbe 
property. 

[2]  The  next  point  is  that  the  court  erro- 
neously allowed  the  special  commissioner 
$565.00  commissions  when  In  any  event  he 
was  entitled  only  to  $229.00.  As  we  have  ob- 
served, there  were  no  exceptions  to  the  re- 
port of  sale  by  the  commissioner  on  any  oth- 
er ground  than  ^the  allowance  of  excess  com- 
missions. Appellants  did  not  except  to  the 
sale  to  the  purdiaser;  did  not  resist  confir- 
mation to  him  on  the  ground  of  price,  or  any 
other  ground ;  and  though  the  purdmser  was 
a  party  to  the  suit,  the  court  could  not  liave 
disturbed  the  report  of  sale  and  conArma- 
tlon  except  for  some  substantial  error  other 
than  the  discretion  exercised  in  appointing  a 
special  commissioner  to  make  sale  other  than 
the  trustee  in  the  deed  of  trust.  Appellants 
rely  on  section  6  of  chapter  72  of  the  Code 
(sec  8788),  relating  to  sales  under  deecLs  of 
trust,  and  section  8  of  chapter  182,  relating 
to  compensation  to  commissioners  for  mak- 
ing sales  under  Judicial  decrees.  Section 
6  of  duipter  72  specifically  limits  the  com- 
pensation of  a  trustee  to  five  percent  on  the 
first  three  hundred  dollars  and  two  percent 
on  the  residue.  Section  8  of  diapter  132 
(sec.  4937)  contains  a  similar  limitation  as 
to  special  commissioners,  but  it  contains  this 
qualifying  dause^  '^mless  the  court  other- 
wise order."  It  is  upon  this  qualifying  clause 
that  the  appellee  mainly  relies  to  justifjr  the 
decree  for  commissions;  and  the  history  of 
this  latter  statute  is  reviewed  and  relied  on« 
as  well  as  the  present  hi£^  cost  of  living  in 
comparison  with  the  cost  of  living  prevail- 
ing when  these  statutes  were  enacted.  We 
do  not  see  that  these  considerations  have 
much  bearing  on  the  questions  of  law  pre- 
sented. As  we  have  observed,  plaintiff  had 
no  right  to  proceed  except  to  obtain  satisfac- 
tion of  its  Judgment  out  of  the  equity  of  re- 
demption. If  the  trustee  had  been  allowed 
to  make  sale  of  the  property  under  the  pro- 
visions of  the  deed  of  trust,  undoubtedly  he 
would  have  been  limited  to  the  provisions  of 
section  6  of  diapter  72  of  the  Ck)de.  no  great- 
er allowance  of  commissions  having  been 
stipulated  in  the  deed  of  trust  A  proper 
construction  of  the  statute  does  not  Justify 
a  greater  allowance  of  conmiissions  than 
those  specified,  unless  upon  some  special 
ground  sbown  In  the  record.  So  far  as  tbe 
record  shows  the  commissions  allowed  by  the 
statutes  in  this  Instance  afforded  ample  com- 
pensation to  the  commissioner.  In  Hartley 
V.  Ault  Woodenware  CJo.,  82  W.  Va.  780,  97 
S.  £.  137,  we  dedded  that  allowance  of  com- 
missions in  excess  of  the  legal  rate  must  be 
founded  upon  dear  proof  that  the  amount 
00  allowed  does  not  exceed  the  actual  value 


tion  of  the  court  in  refusing  to  appoint  thejof  the  services  rendered.    And  in  T^lndsay  v. 
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Eichelberger,  72  W.  Ya.  201,  77  S.  E.  902,  the 
same  rule  is  laid  down  respecting  the  allow- 
ance of  commissions  in  suits  of  this  charac- 
ter. In  Weigand  v.  Alliance  Supply  Go.,  44 
W.  Ya.  133,  28  S.  B.  803,  we  decided  that 
«xtra  allowance  to  trustees  and  receivers 
should  not  be  made  in  the  abdience  of  evi- 
dence of  extraordinary  services  rendering 
such  allowances  just  and  reasonable.  We 
are  of  opinion,  therefore,  that  the  decree  al- 
lowing the  commissioner  commissions  in  ex- 
cess of  the  statutory  rate  of  five  percent  on 
the  first  three  hundred  dollars  and  two  per- 
cent on  the  residue^  is  erroneous  and  should 
toB  corrected. 

It  was  suggested  in  argument  that  It  was 
local  practice  in  the  circuit  from  which  this 
cause  comes  to  make  the  special  commission- 
ers allowances  in  excess  of  the  rates  pre- 
scribed by  the  statute.  But  such  custom 
should  not  be  allowed  to  prevail  over  the 
statute  as  interpreted  by  our  decisions.  Nor 
should  the  recent  statute  enacted  by  the  Leg- 
islature^ chapter  70  of  the  Acts  of  1919, 
passed  since  the  decree  here  was  pronounced, 
be  allowed  to  control  or  influoice  this  deci- 
sion. 

[3]  Thirdly  and  lastly*  it  Is  urged  as 
ground  for  reversal  of  the  decrees  in  part 
that  the  court  erroneously  decreed  the  sum 
of  $109.08,  costs  of  the  suit,  not  including 
commissions,  and  $32.50,  expenses  of  making 
sale  including  advertising,  making  deed  and 
affixing  revenue  stamps*  paid  out  of  the  pro- 
ceeds of  sale,  contrary  to  the  rights  of  the 
trust  creditors.  The  only  answer  we  can 
make  to  this  proposition  is  that  no  appeal 
was  taken  from  this  part  of  the  decree.  To 
give  us  Jurisdiction  the  decree  below  must 
have  been  appealed  from.  Allen  &  Co.  v. 
MaxweU,  56  W.  Ya.  227,  49  S.  E.  242. 

Our  conclusion  is  to  reverse  the  decree  be- 
low in  so  far  as  it  is  in  conflict  with  the 
rules  and  principles  herein  laid  down*  and  in 
all  other  resfpects  the  decree  will  be  affirmed. 

LYNCH,  J.,  absent. 


<86  W.  Ya.  366) 

PITTSBURGH  SPLINT  COAL  CO.  V. 

SHACKLEFORD  et  aL 

(No.  3867.) 

<  Supreme  Court  of  Appeals  of  West  Yirginia. 

May  4,  102a) 

(ByUahua  hy  the  Court.) 

I.  Equity  ^s»65 (2)— Grantor  committing  fraud 
upon  grantee  entitled  to  little  oonslderatlott 
In  equity. 

Where  a  grantor  of  land,  whether  by  gen- 
eral or  special  warranty  or  by  qnitdaim  deed, 
commitB  a  fraud,  actual  or  legal,  upon  his  gran- 


tee, he  is  entitled  to  little,  if  any,  consideration 
in  a  court  of  equity. 


2.  Vendor  and  purchaser  ^=s>l  1 2(1)— Grantee 
on  discovery  of  grantor's  fraud  in  conveying 
land  previously  conveyed  may  have  deed  set 
aside. 

If  one  who  has  previously  sold  and  convey- 
ed  land  subsequently  undertakes  to  sell  and 
convey  it  to  a  third  person,  he  can  not  justify 
his  fraudulent  transaction  on  the  theory  of  f or- 
getfulness,  ignorance,  or  mistake.  In  such  car- 
es it  is  his  duty  to  know  and  tell  the  truth,  an<f 
bis  grantee  may,  on  discovery  of  the  fraud, 
rightfully  elect  to  have  the  contract  and  deed 
set  aside  and  annulled. 


3.  Vendor  and  purchaser  ^s» 1 18— Grantor  com- 
mitting fraud  on  grantee  can  not  benefit  by 
grantee's  subsequent  purchase  from  actual 
owner. 

Where  a  vendor,  by  general  warranty  or 
quitclaim  deed,  has  thus  committed  fraud  on 
his  vendee,  he  has  no  right  to  the  benefits  of  a 
subsequent  purchase  of  the  land  by  such  vendee 
from  the  actual  owner  thereof,  nor  to  profit  by 
such  transaction. 

Appeal  from  Circuit  Oourt,  Lewis  County. 

Suit  by  the  Pittsburgh  Splint  Goal  Com- 
pany against  J.  N.  Shackleford  and  the  Kan- 
awha Union  Bank.  Decree  for  plaintiff,  and 
defendant  Shackleford  appeals.    Affirmed. 

R.  F.  Kidd  and  B.  W.  Craddock,  both  of 
Glenville,  and  W.  B.  R.  Byrne,  of  Charleston, 
for  appellant  ■ 

Hines  &  Kelly  and  Haymond  &  Fox,  all  of 
Sutton,  for  appellee. 

MILLER,  J.  Defendant  Shackleford  ob- 
tained this  appeal  from  the  decree  below  of 
November  12,  1918,  which  cancelled  and  an- 
nulled the  contract  between  plaintiff  and 
him  and  the  two  deeds  made  by  him  and  his 
wife  pursuant  thereto  to  plaintiff,  the  first 
dated  April  16,  1917,  the  second  May  1, 1917, 
whereby  they  undertook  to  sell  and  convey 
to  plaintiff  19.61  acres  of  coal  .in  Braxton 
County;  and  which  also  cancellod  the  three 
notes  of  plaintiff  for  |5,000.00  each  given 
Shackleford  for  the  deferred  installments  of 
pur^^hase  money,  and  ordered  said  notes  to 
be  surrendered  to  plaintiff;  and  which  also 
spedflcally  enjoined  and  Inhibited  Shackle- 
ford from  transferring,  assigning,  negotiat- 
ing, cc^ectlng  or  in  any  manner  using  said 
notes;  and  decreed  in  favor  of  plaintiff 
against  the  defendant  Kanawha  Union  Bank 
11,180.62  with  interest,  the  balance  of  the 
cash  payment  on  said  coal  remaining  to  the 
credit  of  said  Shackleford,  and  against  the 
said  Shackleford  $1,819.48  with  interest,  the 
residue  of  said  cash  payment  of  $3,000.00 
drawn  out  of  said  bank  and  eipended  by 
him. 

The  basis  of  the  relief  sought  and  so  de- 
creed were  that  Shackleford  had  no  right  or 
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title  of  any  kind  to  sa!^  coal ;  that  on  liareh 
SI,  1904,  he  had  sold  and  by  deed  of  that 
date  had  conyeyed  to  Henry  Q.  DaTls  the 
very  same  tract  of  coal,  which  deed  waa  of 
record  In  said  county ;  that  Shackleford  well 
knowing  or  bound  to  know  that  he  had  no 
right  or  title  to  said  coal,  and  falsely  repre- 
senting to  plaintiff  that  he  had  title  thereto 
and  right  to  sell  and  convey  the  same,  the 
plaintiff  being  ignorant  thereof,  had  perpe- 
trated a  fraud  upon  it  for  Which  it  was  en- 
titled to  the  relief  prayed  for. 

As  in  the  court  below,  so  here  on  appeal, 
appellant  relies  substantially  upon  three 
propositions:  First,  that  in  entering  into 
said  contract  and  in  making  said  deed,  he 
acted  in  good  faith,  honestly  believing  he 
had  good  title  to  and  right  to  sell  and  convey 
said  coal ;  that  while  he  at  first  thought  he 
had  previously  sold  and  conveyed  the  same 
to  said  Davis,  he  had  found  among  his  pa- 
pers an  undelivered  deed  to  Davis,  and  the 
county  clerk  and  an  attorney  failing  to  find 
a  recorded  deed  from  him  to  said  Davis,  or 
that  the  coal  so  conveyed  had  been  trans- 
ferred on  the  land  books  to  his  grantee,  he 
had  redeemed  said  coal  from  the  supposed 
forfeiture  thereof  to  the  State  for  non-entry 
and  non-payment  of  taxes;  and  that  as  his 
deed  to  plaintiff  was  a  quitclaim  deed,  it 
conveyed  only  such  title  as  he  had,  and  that 
no  r^ef  could  be  properly  decreed  against 
]iim:  Second,  that  plaintiff  did  not  rely  on 
any  representation  by  him,  but  itself  search- 
ed or  caused  the  county  records  to  be  exam- 
ined, without  reliance  on  any  representation 
made  by  him  in  respect  thereto,  and  was  anx- 
ious and  willing  to  purchase  such  right  and 
title  as  he  had,  wherefore  plaintiff  was  en- 
titled to  no  relief  against  him:  Third,  that 
though  when  called  upon  by  plaintiff  about 
April  18,  1917,  before  his  last  and  final  deed 
had  been  actually  received  by  plaintiff,  but 
after  the  cash  payment  had  been  made  to 
and  said  notes  executed  and  delivered,  to 
him,  he  had  declined  to  surrender  said  notes 
or  repay  the  money  paid  down,  he  had  the 
right,  whether  his  deed  amoimted  to  a  gen- 
eral warranty  or  only  to  a  quitclaim  of  such 
right  and  title  as  he  had,  to  a  reasonable 
time  in  which  to  repurchase  said  coal  from 
the  real  owner,  and  was  entitled  to  the  bene- 
fits of  the  purchase  thereof  made  by  plain- 
tiff from  such  owner  and  to  treat  the  plain- 
tiff as  a  trustee  for  him,  and  to  general  re- 
lief. 

It  is  conceded  by  counsel  on  both  sides  of 
tile  controversy  that  the  real  question  in- 
volved and  decisive  of  the  rights  of  the  par- 
ties, and  presented  by  pleadings  and  proofs, 
is  whether  or  not  the  defendant  Shackleford 
was  guilty  of  actual  or  legal  fraud  in  the 
sale  and  conveyance  of  said  coal  to  plaintiff. 
It  is  admitted  that  whether  Shackleford's 
deed  amounted  to  a  general  warranty  or  only 
to  a  qultdaim  of  such  right  and  title  as  he 


had  to  the  eo&I,  If  he  committed  fraud  upon 
plaintiff,  the  plaintiff  is  entitled  of  right  to 
a  cancellation  of  titie  contract  and  deeds  and 
to  be  put  in  statu  quo,  and  that  he  neither 
has  the  right  to  make  good  his  alleged  title, 
nor  to  the  benefits  of  plaintiff's  purchase 
from  the  true  owner,  nor  to  any  cross-relief 
against  his  grantee,  sought. by  him  in  his 
cross-answer. 

Bearing  on  the  question  of  actual  fraud, 
defendant  admits  that  when  his  attention 
was  first  called  to  this  coal  and  to  his  possl- 
bie  ownership  thereof,  his  recollection  was 
that  he  had  fHrerionsly  soid  it  to  Davis.  It 
is  also  admitted  and  proven  that  when  his 
deed  to  Davis  was  found  on  titie  record  and 
that  the  coal  had  been  actually  transferred 
on  the  land  books,  and  that  all  taxes  had 
been  paid  by  Davis  and  his  grantee  there- 
in, Shackleford  refused  to  return  to  plaintiff 
the  notes  or  to  refund  the  cash  payment.  In- 
sisting that  his  deed  was  only  a  quitclaim  of 
such  right  and  title  as  he  had  and  that  plain- 
tiff ought  to  be  sadsfled  therewith;  that  aft- 
er his  attempt  to  redeem  the  land  from  the 
State,  which  was  done  all  In  one  day,  he  had 
prepared  and  had  executed  by  himself  and 
wife,  leaving  the  names  of  the  grantee  blank, 
three  deeds,  one  for  the  consideratloii  of 
112,000.00,  another  for  the  consideratloii  of 
116,000.00,  and  the  third,  the  one  temporarily 
delivered  to  plaintiff  for  $18,000.00,  and  with 
these  deeds  he  went  to  the  county  seat  to 
dispose  of  his  right  and  titte  to  the  coal,  all 
of  which  deeds,  as  he  admits,  were  prepared 
by  him  designedly  to  protect  himself  If  it 
tinned  out  he  had  no  title  to  the  property. 
And  it  is  further  shown  that  It  was  not  until 
about  the  middle  of  May,  after  plaintiff,  to 
protect  its  interests,  had  purchased  the  coal 
from  the  West  Virginia  Coal  and  Coke  Com- 
pany, the  then  owner,  that  Shackleford  pro- 
posed  to  purchase  the  property  and  claimed 
the  benefits  of  the  imrdiase  made  on  behalf 
of  said  cmnpany. 

As  to  whether  plaintiff  relied  on  the  repre- 
sentation of  Shackleford  or  made  an  Inde- 
pendent Investigation  of  the  record,  the  evi- 
dence Is  somewhat  in  conflict  Plaintiff's 
evidence  shows  that  its  representative  looked 
only  to  the  record  of  the  immediate  deed  to 
Shackleford,  as  pointed  out  by  him,  his  unde- 
livered deed  to  Davis,  which  he  exhibited  as 
evidence  of  his  ownership  of  the  coal,  and  to 
the  land  books  relating  to  one  of  the  mag- 
isterial districts.  In  which  it  was  supposed 
the  coal  would'  have  been  taxed  to  Davis; 
but  that  it  relied  mainly  on  the  representa- 
tion of  Shackleford  that  he  still  owned  the 
ooal.  The  f  act^  If  material,  on  this  oimflict- 
Ing  evidence,  must  be  regarded  as  having 
been  resolved  by  the  court  in  favor  of  plain- 
tiff, and  we  can  not  say  it  erred  therein ;  in- 
deed we  think  the  evidence  fully  Justified  the 
finding  of  tile  court  thereon. 

[1,  n  ^The  law  is  well  settled  Uiat  where 
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frana  is  i>ractlced,  a  grao^p,  wl^etber  by  gen- 
eral warranty  or  anltdaim  only,  is  entitled 
to  little,  if  any,  respect  or  tavor  In  a  court 
of  equity.  Alvarez  t.  Brannan,  7  Oal.  603,  68 
Am.  Dec  274. 

But  assuming  good  faith  and  honest  inten- 
tions on  the  part  of  Shackleford,  the  admit- 
ted fact  remains  that  long  before  he  under- 
took to  sell  and  convey  this  coal  to  plaintiff, 
he  had  sold  and  conveyed  it  to  Davis  and 
thereby  parted  with  all  right  and  title  he  had 
therein.  His  counsel  insist  that  such  rights 
as  he  acquired  by  his  redemption  of  the  land, 
passed  to  plaintiff  by  his  deed.  But  what 
did  that  apiount  to?  Absolutely  nothing. 
He  acquired  no  rights  thereby,  and  his  ven- 
dee a<squired  nothing  by  his  deed.  The  court 
below,  according  to  a  written  opinion  filed, 
put  its  decree  not  only  on  fraud  but  on  mu- 
tual mistake.  Undoubtedly  there  was  a  mis- 
take on  the  part  of  plaintiff :  but  we  doubt 
whether,  under  the  facts  prov^i,  Shackleford 
should  be  permitted  to  say  he  was  mistaken. 
The  law  will  not  .permit  one  after  "having 
sold  and  conveyed  his  property  to  undertake 
to  sell  and  convey  it  to  another  and  thai  re- 
ly on  his  mistake  or  a  bad  memory  to  excuse 
his  fraud  and  permit  his  profit  thereby.  The 
law  on  this  subject  is  well  stated  by  the 
leading  text  writers  as  an  exception  to  the 
ipeneral  rule  invoked  by  defendant,  as  fol- 
lows: 

**If  a  statement  of  fact,  actually  untrue.  Is 
made  by  a  person  who  honestly  believes  it  to 
be  true,  but  under  such  circumstances  that  the 
duty  of  knowing  the  truth  rests  upon  him, 
which,  if  fulfilled,  would  have  prevented  him 
from  making  the  statement,  such  misrepresen- 
tation may  be  fraudulent  in  equity,  and  tiie 
person  answerable  as  for  fraud;  forgetfolness, 
ignorance,  mistake,  cannot  avail  to  overcome 
the  pre-existing  duty  of  knowing  and  telling  the 
truth."  2  Pom.  Eq.  Jur.  (4th  EkI.)  |  888,  p. 
1SS»;  1  Story  Bq.  Jur.  (14th  Bd.)  |  272,  p. 
281. 

On  the  theory  of  mutuality  of  mistake,  one 
of  the  grounds  adopted  by  the  circuit  court, 
the  authorities  are  equally  dear  that  the 
contract  and  deeds  were  properly  set  aside 
and  annulled.  1  Story  Eq.  JYir.  (14th  Ed.)  |f 
211-215;  Fearon  Lumber  &  Veneer  Co.  v. 
Wilson,  m  W.  Va.  80,  41  S.  B.  137;  Wbrth- 
ington  V.  Staunton,  16  W.  Ya.  208,  242. 

[8]  The  remaining  question  to  be  consider- 
ed is,  has  the  defendant  .Shackleford  right 
to  the  benefit  of  the  purchase  of  the  coal 
made  on  behalf  of  the  plaintiff  company? 
The  rule  inroked  applies  only  to  vendors 
with  warranty  of  title.  An  effort  was  made 
by  brief  and  at  the  hearing  by  defendant's 
counsel  to  shift  his  original  position  from 
that  of  a  quitclaim  to  one  of  warrantor  of 
title  80  as  to  be  admitted  to  the  right  of  a 
warrantor  to  make  good  his  title.  But  as 
previously  showiv  the  rule:  is  inapplicable  in  I  ties  intrusted  to  Urn. 


all  cases  where  the  ^eogiat  has  been  convict- 
ed of  iraad.  Moreover,  the  rule  does  not  ap- 
ply where  the  vendor  has  nothing  to  convey 
and  no  power  whatever  to  sell.  A  vendor 
can  not  undertake  to  substitute  the  etmtxhct 
ofa  third  person  f6r  his  own,  and  in  no  case 
can  he  enforce  the  rule  where  he  has  been 
guilty  of  frauds  Maupin  on  Marketable  Ti- 
tle (2d  Ed.)  §}  814,  315.  In  such  cases  the 
purchaser  has  the  right  to  refuse  to  have 
anything  more  to  do  with  the  contract  I^ 
on  Specific  Performance  0Sth  Ed.)  f  1369,  p. 
865;  Burks  v.  Davies,  85  Oal.  110,  24  Pac 
613,  20  Am.'  St  Rep.  213 ;  Woods  v.  North,  6 
Humph.  (Tenn.)  309,  44  Am.  Dec  312;  Hall 
V.  Glountz,  26  Tex.  Civ.  App.  848,  68  S.  W. 
941,  syl.  4.* 

Finding  no  revendble  error  therein,  we  are 
constrained  to  afiton  the  decree. 


(86  w.  va.  ao) 
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193(6)  —  Diplielty  sot  gi^sstf 


J.  Pleadino 
of  demarrer. 

The  common-law  defect  in  pleadbig  known 
ae  "duplicity,''  being  merely  formal,  is  no 
longer  a  valid  ground  of  demarrer  in  this  state 


2.  Appeal  and  error  ^=:>I039(I3)  —  Pleading 
^s:>38S— Where  partioalars  contain  Iterfis  not 
covered  by  declaration,  Improper  to  admit 
proof  thereof;  error  eered  by  ameadment. 

Where  a  bOl  of  particnlan  filed  with  a  dec- 
laration in  an  action  of  assumpsit  contains  items 
not  covered  by  the  averments  of  the  declara- 
tion, It  is  Improper  to  admit  proof  as  to  such 
claima;  but  the  error  so  committed  is  cured  or 
readered  harmless  by  an  amendment  to  the  dec- 
laiatloB,  subsequently  filed  including  sudi 
items,  if  it  appears  that  defendant  was  not  prej- 
udiced thereby. 

8.  Corporations  ^so399(l)  —  Snperlntendeat 
may  bind  oompany  by  acts  Impliedly  neoes- 
sary  to  efPeot  aathorized  results. 

The  power  of  a  superintendent  to  bind  his 
principal,  a  corporation,  ia  not  restricted  to 
acts  and  promises  made  within  tiie  scope  of  his 
express  authority,  but  iaclndee  also  such  as 
are  by  Implication  reasonably  neoessary  to  ef- 
fectuate the  results  authorised,  in  the  usual 
and  customary  maimer. 

4w  Corporatleis  #=»399(4)  —  Snperlntendenf s 
Mt  Is  within  Implied  power  If  aeoessary  to 
perfonn  antiiorlzed  datles. 

Whether  a  particular  contract  falls  within 
such  implied  power  depends  upon  whether  its 
execution  ia  reaaonaMy  necessary  to,  and  cus- 
tomary and  usual  in,  the  peif  ormance  of  the  da« 
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5.  CorporatloRs  ^=9407(5)— Saperlntendent  of 
mine  has  no  Implied  power  to  fornish  employ^ 
money  to  redeem  teams  from  exeontlon. 

A  superintendent  of  mining  operations,  hav- 
ing autliority  to  enter  into  working  contracts, 
wlio  employs  another  to  haul  coal  for  the  com- 
pany, generally  does  not  haye  implied  power  to 
bind  the  company  by  a  promise,  additional  to 
that  for  regular  compensation,  to  furnish  the 
employ^  a  sum  of  money  sufficient  to  enable 
him  to  redeem  from  execution  and  levy  the 
teams  with  which  he  proposes  to  do  the  hauling. 

Error  to  Circuit  Court,  Wayne  County. 

Action  of  assumpsit  by  Thomas  B.  Napier 
against  the  Mozena  Coal  Company.  Verdict 
and  Judgment  for  plaintiff,  and*  defendant 
brings  error.  Reversed  and  remanded  for  a 
new  triaL 

J.  M.  Rigg  and  Deegan  ft  Roman,  all  of 
Huntington,  and  Walter  C.  Williams,  of  Mich- 
igan City,  Ind.,  for  plaintiff  in  error. 

LYNCH,  J.  Mozena  Coal  Company,  a  min- 
ing corporation,  has  assigned  one  general 
and  fourteen  special  grounds  for  reversal  of 
the  judgment  rendered  against  It  upon  the 
verdict  of  a  jury  at  the  trial  of  an  assumpsit 
action.  Some  of  the  assignm^its  require  only 
brief  mention,  others  none,  upon  this  re- 
view. The  case  as  made  by  the  declaration, 
demurred  to  and  the  demurrer  overruled,  is 
the  breach  by  defendant  of  a  contract  of  em- 
ployment to  haul  coal  by  wagon  and  team 
for  one  year  from  defendant's  coal  mine  to  a 
railroad  siding  near  Radnor  and  load  it  into 
cars  at  that  point  for  which  defendant 
agreed  to  pay  plaintiff  at  the  rate  of  one  dol- 
lar a  ton  of  ooal  so  hauled  and  loaded,  and 
to  advance  to  him  money  in  an  amount  suffi- 
cient to  discharge  and  satisfy  a  liability  pre- 
viously Incurred  by  him  in  the  purchase  of 
the  teams  used  in  hauling  the  coal. 

Plaintiff  continued  to  perform  the  contract 
for  about  00  days  from  March  1,  1918,  and 
then  ceased  to  do  so  only  because  of  the  levy 
of  an  execution  upon  and  sale  thereunder  of 
hig  teams  due  to  defendant's  failure  to  ad- 
vance the  money  promised  by  defendant  to 
discharge  that  indebtedness,  according  to  the 
promise  so  averred,  notwithstanding  plaintiff 
had  faithfully  kept  and  performed  his  part 
of  the  agreement  and  otherwise  was  ready 
and  willing  to  continue  to  do  so,  and  but  for 
such  failure  on  defendant's  part  would  have 
done  so,  wherefore  plaintiff  lost  the  benefit  of 
the  profit  that  otherwise  would  have  accrued 
to  him,  and  has  not  yet  received  payment  for 
all  of  the  coal  hauled  and  loaded  as  required 
by  the  contract,  and  therefore  he  sues,  etc. 

The  chief  objections  urged  in  support  of 
the  demurrer  are  that  the  dedaratlon  doea 
not  aver  a  pnmiise  tqr  defttidant  to  relm- 
burse  plaintiff  for  the  work  he  contracted  to 
perform  and  in  part  performed  by  him  be* 


fore  the  sale  of  his  teams  under  the  ezeco- 
tion,  and  the  combination  of  two  or  more 
causes  of  action  in  the  same  count.  The 
declaration  considered  as  a  whole  sufficiently 
avers  such  a  promise  and  in  that  respect  fol- 
ly complies  with  the  requirements  of  good 
pleading;,  and  in  it  there  appear  avermoits  of 
reciprocal  contractual  obligations — ^the  plain- 
tiff to  haul  coal  for  an  agreed  compensation 
based  upon  the  tonnage  hauled  and  loaded, 
and  defendant  to  pay  him  the  c<Mnpensatlon 
so  fixed  and  to  furnish  in  advance  of  per- 
formance funds  sufficient  to  prevent  the  lih 
terruption  of  the  hauling  process  by  an  en- 
forced sale  of  the  teams  used  In  performing 
the  work  so  undertaken. 

[1]  The  demurrer  was  general  and  went  to 
the  whole  of  the  declaration.  If,  as  claimed, 
the  count  contains  two  inconsistent  causes  of 
action,  one  based  upon  defendant's  promise 
to  pay  for  the  labor  perfonned,  the  other  up- 
on its  agreement  to  advance  money  for  the 
purpose  mentictoed,  the  duplicity,  if  any, 
cannot  be  reached  by  a  general  demurrer  in 
this  state  since  the  enactment  of  section  29, 
c.  125,  Code  1918  (Code  1913,  f  4788).  Farm- 
ers' &  Merchants'  Bank  of  ReedsvlUe  ▼.  King- 
wood  National  Bank,  101  S.  £.  784. 

[2]  After  plaintiff  had  Introduced  all  of 
his  evidence  in  chief,  defendant,  in  the  order 
stated  and  after  successive  adverse  rulings 
thereon,  moved:  First,  to  exclude  all  the  evi- 
dence relating  to  damages  alleged  to  have 
been  occasioned  by  a  breach  of  the  contract 
and  especially  that  part  thereof  involving 
the  promise  to  advance  the  money  to  exoner- 
ate the  teams  from  the  liability  created  by 
their  purchase ;  second,  all  the  evidence  rela- 
tive to  damages  sustained  by  reason  of  the 
hauling  plaintiff  would  have  done  after  the 
institution  of  the  suit  but  for  such  failure; 
and,  third,  aU  the  evidence  respecting  eadi 
item  of  the  bill  of  particulars  except  that  for 
hauling  90  tons  of  coaL  As  much  of  the 
proof  thus  sought  to  be  excluded  tended  to  es- 
tablish the  right  of  plaintiff  to  recover  the 
amount  of  claims  in  no  wise  referred  to  in 
the  declaration,  he  tendered  and  the  court 
over  defendant's  objection  permitted  him  to 
file  an  amendment  to  the  declaration  so  as 
to  include  these  omitted  items.  This  he  did 
by  these  averments: 

"Plaintiff  complains  and  says  that  In  addition 
to  the  matters  set  forth  in  the  original  dedara- 
tion  in  this  case,  which  Is  here  referred  to  and 
Is  to  be  read  in  connection  with  and  as  a  part 
of  this  amended  dedaratlon,  that  he  avers  that 
the  contract  for  the  hauling  of  coal  as  set  forth 
in  said  original  declaration  also  included  the 
items  set  forth  in  the  bill  of  particulars  filed 
with  the  original  dedaratlon  (induding  a  total 
of  172.50  for  work  done  and  materials  furnished 
in  preparing  the  road  over  whidi  the  hauling 
was  to  be  done),  *  *  *  and  that  the  defend- 
ant employed  the  plalntUT  to  furnish  the  said 
materia]  and  labor  In  conikectlon  with  and  as  a 
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part  of  said  contract^  and  agreed  and  promised 
to  pay  for  same  the  several  amounts  set  forth 
above,"  etc. 

HaTlng  attempted  to  establish  a  right  to 
recover  certain  items  of  his  account  without 
notice  to  defendant  by  pleading  or  otherwise, 
except  by  bill  of  particulars  filed  with  the 
original  declaration,  plaintiff  afterwards 
sought  to  supply  the  omission  by  the  amend- 
ment referred  to.  While  the  mode  pursued  to 
effect  the  intended  purpose  is  not  commend- 
able because  of  its  irregularity,  yet  to  reverse 
for  that  cause  would  sacrifice  substance  for 
form,  as  the  amendment  merely  incorporates 
in  the  pleading  those  items  of  the  bill  of 
particulars  which  were  not  included  in  the 
original  declaration.  Before  the  amendment 
it  doubtless  was  improper  to  admit  evidence 
to  establish  the  validity  of  items  not  covered 
by  the  allegations  of  the  original  declaration. 
Riley  V.  Jarvis,  43  W.  Va.  43,  26  S.  E.  366.; 
Sandusky  v.  Oil  Ck).,  63  W.  Va.  260,  262.  59 
S.  E.  1082.  But  that  error  was  cured  or 
rendered  harmless  by  the  amendment  subse- 
quently made  to  include  such  claims  in  the 
pleading.  The  bill  of  particulars  gave  notice 
that  plaintiff  might  rely  upon  such  items  and 
by  the  procedure  adopted  make  them  part  of 
his  cause  of  action.  Neither  the  method  pur- 
sued nor  the  introducticm  of  the  subject-mat- 
ter in  this  manner  prejudiced  defendant,  so 
far  as  we  are  able  to  discern. 

Defendant  then  also  moved  for  a  continu- 
ance of  the  case  and  for  leave  to  file  a  speci- 
fication of  counter  set-off  against  plaintiff's 
itemize  account  These  motions  the  court 
refused  to  allow,  and  without  detriment  or 
prejudice  to  defendant  so  far  as  can  be  per- 
ceived. The  amendment  wrought  no  altera- 
tion or  <diange  in  the  items  of  plaintiff's  ac- 
count; nothing  was  added  that  was  not  in 
it  when  first  filed.  And  as  the  record  does 
not  show  the  nature  of  defoidanf s  proposed 
specification  of  set-off,  there  is  nothing  to  in- 
dicate that  harmful  results  attended  this  ad- 
verse ruling.  Besides,  defendant  had  ample 
opportunity  to  contest  plaintiff's  account  and 
was  permitted  to  offer  all  the  proof  at  its 
command  by  way  of  reducing  *the  demand 
against  it  These  are  merely  minor  or  in- 
consequential irregularities  in  the  proceeding 
and  do  not  seriously  affect  the  result  ob- 
tained. 

[3-S]  As  the  case  now  stands,  that  part  of 
the  contract  relating  to  the  w6rk  done  by 
plaintiff  in  preparing  the  roadbed  so  that  It 
could  be  used  for  hauling  purposes,  and  In 
hauling  the  coal  to  th^  railroad  siding,  clear- 
ly was  within  the  general  authority  of  the 
superintendent  The  service  performed  by 
plaintiff  and  the  expense  incurred  and  paid 
by  him  at  the  express  and  admitted  direction 
of  Pyle,  defendant's  superintendent,  for  ma- 
terial and  labor  to  make  and  the  making  of 
such  minor  but  necessary  repairs  to  the  road, 
was  part  of  the  contract  partially  performed 


by  plaintiff  and  constitutes  Items  of  his  ccm- 
tract,  and  if  proved  entitle  him  to  compensa- 
tion at  least  to  that  extent  No  obligation 
devolved  upon  him  to  put  or  keep  the  road 
in  serviceable  condition  as  a  haulage  way  at 
his  own  expense. 

Neither  G.  C.  Deegan,  defendant's  mine 
superintendent,  with  whom  plaintiff  says  he 
contracted,  nor  Eric  Pyle,  Deegan's  successor 
in  the  same  capacity,  had  express  authority 
to  bind  the  company  by  the  alleged  promise 
to  advance  $800,  ^the  sum  required  to  redeem 
the  teams  from  indebtedness,  a  promise  not 
definitely  proved,  and  it  is  gravely  doubtful 
whether  either  of  them  had  implied  authority 
to  do  so.  Their  duties  as  superintendents,  it 
is  true,  according  to  the  proof,  related  to  the 
employment  and  discharge  of  men  and  to  the 
general  management  and  supervision  of  the 
particular  portion  of  the  business  intrusted  to 
them.  Their  power  to  bind  the  corporation 
was  not  restricted  solely  to  acts  and  promises 
made  within  the  scope  of  their  express  au- 
thority, but  included  also  such  as  were  by 
implication  reasonably  necessary  to  effectu- 
ate the  results  authorized,  in  the  usual  and 
cn8t<»nary  manner.  They  necessarily  possess- 
ed authority  requisite  to  enter  into  such 
contracts  as  were  reasonable  and  usual  in  the 
operation  of  mines.  But  whether  a  particu- 
lar contract  falls  within  such  implied  power 
depends  upon  whether  its  execution  is  rea- 
sonably necessary  to,  and  customary  and 
usual  in,  the  performance  of  the  duties  to  be 
discharged  by  superintendents.  McQuire  y. 
Old  Sweet  Springs  Co.,  73  W.  Va.  321,  79  S.  B. 
350;  ChanneU  Brothers  v.  Pulp  &  Paper  Go.» 
77  W.  Va.  484,  87  S.  O.  876;  GarzoU-Cross 
Coal  COb  V.  Abrams  Creek  Goal  &  Coke  Co.* 
88  W.  Va.  205,  08  S.  E.  148;  George  De  Witt 
Shoe  Co.  T.  Adkins,  83  W.  Va.  267,  98  S.  El 
209;  Rua  v.  Bowyer  Smokeless  Coal  Co.,  84 
W.  Va. — ,  99  S.  E.  213. 

In  the  case  first  dted  this  court  recognis- 
ed that  there  was  no  implied  authority  in 
the  general  manager  of  a  corporation  operat- 
ing a  summer  hotel  to  make  unusual,  extraor- 
dinary, or  unnecessary  contracts  for  la- 
bor, but  held  that  the  employment  of  a  car^ 
penter  to  reside  on  the  ground  and  work  out 
of  season  in  making  necessary  repairs,  usual- 
ly made  at  such  time,  and  to  have  the  proper- 
ty in  readiness  for  the  coming  season,  was 
not  unusal  or  unnecessary  and  therefore  was 
within  the  implied  power  of  the  manager, 
though  extending  slightly  beyond  the  term  of 
his  own  employment  There  was  also  some 
evidence  to  show  express  authorization  of 
the  employment  by  the  president  of  the  ccmi- 
pany. 

There  is  apparent  analogy  between  the 
facts  of  the  second  case  dted  and  those  found 
in  this  case.  There  it  was  held  that  an 
agtot  in  dtiarge  of  a  business  of  which  the 
making  of  contracts  for  the  hauling  of  wood 
pulp  was  an  inddent  had  implied  power  to 
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make  an  orl^al  protnise,  as  dUitlngniBhed 
from  a  gaaranty,  to  a  stranser  to  pay  for 
0iippli«B,  feed  for  horses,  famished  by  him  to 
tiioee  oobtractliig  for  the  hauling,  as  a  means 
of  enabling  them  to  perform  their  contracts. 
Bnt  the  conrt  based  its  holding  npon  the  fact 
that— 

"^ower  to  purchase  supplies  for  an  employ^ 
and  have  them  delivered  to  him  by  the  Tender 
is  not  essentially  different  from  power  to  ad- 
Tance  them  on  the  contract,  out  of  the  princi- 
pal's own  store  or  stock,  and  such  advancements 
•    •    •    are  not  unusual." 

There  is,  of  conrse,  a  limit  to  the  Implied 
authority  of  a  general  manager  or  superin- 
tendent to  bind  the  principal  by  agreements 
entered  into  as  a  means  of  keeping'  employte 
satisfied  or  enabling  them  to  perform  their 
contracts ;  and  that  limit  is  passed  when  the 
agreement  is.  not  reasonably  necessary  to  ef- 
fectuate the  purposes  of  the  business,  or  is 
not  usual  or  customary  under  similar  cir- 
cumstances. In  this  respect  the  case  before 
us  differs  from  those  Just  discussed.  Deegan 
may  hare  considered  it  reasonably  necessary 
to  agree  to  adviChce  such  an  amount  of  money 
for  the  pur];>ose  named,  thouc^  he  Tlgorously 
denies  that  such  condition  entered  Into  the 
contract  of  employment,  in  order  to  secure 
and  retain  the  services  of  a  competent  and 
willing  employ^;  but  it  cannot  be  said  as  a 
matter  of  law  that  a  promise  made  under 
such  drcumstanoes  for  such  an  amount  la 
usual  or  customary  in  the  coal  mining  busi- 
ness; At  least,  no  proof  offered  upon  the 
trial  tiiows  it  to  be  of  that  nature.  Possibly 
a  different  conclusion  might  have  been  reach- 
ed had  it  appeared  that  stmllar  agreements 
had  been  made  in  the  past  and  sanctioned  by 
the  company.    But  tn  the  absence  of  proof 


showing  su<di  advanccss  to  be  customary  or 
usual,  we  cannot  regard  them  as  sudu  Be> 
sides,  the  president  promptly  disavowed  an 
Intention  to  permit  compliance  with  the  con- 
dition and  refused  to  recognize  it  as  a  bind- 
ing engagement  of  the  company  when  brougnt 
to  his  attention. 

A  recent  Minnesota  case,  however  (M.  Burg 
&  Sons  V,  Twin  City,  etc.  Drive  Qo^  140 
Mhm.  101,  107  N.  W.  300),  holds,  without  the 
citation  of  any  authority,  that  the  general 
manager  of  a  corporation  has  implied  autho^ 
Ity  to  bind  the  company  by  a  contract  guar- 
anteeing payment  by  an  employ^  for  furniture 
to  be  purchased  by  him,  where  it  appears 
that  the  employ^  is  a  valuable  man  and  but 
for  the  agreement  probably  would  have  quit 
defendant's  employment  It  is  not  necessary 
to  discuss  this  case  further  than  to  refer  to 
our  decisiou  in  Haupt  v,  Vint,  68  W.  Va.  657, 
70  S.  E.  702,  34  L.  R.  A.  (N.  S.)  518,  holding 
that  a  manager  of  a  corporation  has  no  im- 
plied authority  to  sign  its  name  as  accommo- 
dation indorser,  surety,  or  guarantor.  We 
express  no  opinion  as  to  the  implied  authori- 
ty of  a  manager  or  superintendent  of  a  cor- 
poration to  bind  it,  under  the  conditiong 
presented  in  the  Minnesota  case  just  dted,  by 
a  direct  or  original  promise  such  as  was  giv- 
en in  Ghannell  Brothers  v.  Pulp  &  Paper  Co., 
77  W.  Va.  494,  87  S.  E.  876,  discussed  above. 

For  these  reasons  we  are  of  opinion  that 
the  superintendent  of  defendant  company  had 
no  implied  authority  to  bind  it  to  furnish 
money  to  the  amount  claimed,  even  if  there 
was  such  a  promise  by  Deegan  or  Pyle,  since 
we  cannot  assume,  and  it  is  not  shown,  that 
agreements  of  that  nature  are  usual  or  cus- 
tomary under  similar  drcumstancea.  There- 
fore our  order  will  reyerse  the  Judgment  and 
remand  the  case  for  new  triaL 


N.a) 
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6.  Corporat1oii»  ^=3445--Traii»f0roe  of  all  as* 
seta  of  oorporatlan  not  liable  where  trans* 
feror  mafatained  separate  exlstenoe. 
Where  a  corporation  transfers  all  its  as* 
sets  to  another  corporation  and  does  not  agree 
to  assume  the  liability  of  the  selling  corpora- 
tion, and  both  corporations  maintain  a  sepa- 
rate existence,  the  purchasing  corporation  will 
not  be  answerable  for  any  debts  of  the  aelling 
corporation,  in  the  absence  of  fraud. 


1.  Corporations  ^=»590(l)  —  New  oorporation 
liable  for  debts  of  old  oorporation  which  it 
has  absorbed. 

Where  there  has  been  a  reorganization,  con- 
solidation, amalgamation,  or  union  of  coriM)- 
rations,  so  that  the  new  corporation  has  ac- 
quired all  of  the  assets  of  an  old  corporation, 
including  its  franchise,  leaving  no  one  to  be 
sued  by  creditors  of  old  corporation  and  no 
property  to  satisfy  its  debts  and  other  lia- 
bilities, the  new  corporation  is  liable  for  the 
old  corporation's  debts. 

2.  Corporations  ^==>582  —  Express  company's 
transfer  to  corporation  organized  when  Unit- 
ed States  toolc  possession  of  railroads  held 
not  a  "merger"  or  ""consolidation." 

Where  express  company  transferred  such 
portion  of  itr  property  as  was  used  in  the  ex- 
press transportation  business  to  a  new  cor- 
poration organised  by  the  different  express  com- 
panies pursuant  to  request  of  Director  General 
of  Railroads  to  handle  the  express  transporta- 
tion business  while  the  railroads  were  under 
the  control  of  the  United  States  government, 
but  retained  its  existence  as  a  going  concern 
and  continued  to  exercise  its  franchise,  the 
new  corporation  was  not  liable  for  old  corpo- 
ration's debts,  though  old  corporation  had  no 
process  agent  in  the  state  under  Revisal  1906, 
f  440,  there  having  been  no  merger  or  con- 
solidation of  the  two  corporations,  but  mere- 
ly a  sale  by  one  to  the  other  of  a  part  of  its 
property,  a  ''merger"  or  ''consolidation"  imply- 
ing an  extinguishment  of  the  old  corporation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Oonsoli- 
dation;  Merger.] 


3.  Railroads  €=>I29(2)— Not  ilabie  for  breach 
of  contraet  by  other  company  which  formerly 
operated  road. 

That  a  railway  company  is  operating  a  rail- 
way which  formerly  belonged  to  another  com- 
pany does  not  render  the  company  in  pos- 
session liable  for  damages  growing  out  of  a 
breach  of  contract  which  had  been  entered  into 
by  the  other  company. 

4.  Railroads  ^=» 1 1 8» Franchise  not  subject  of 
transfer  without  authority. 

A  railroad  company's  franchise  to  be  a  cor- 
poration is  entirely  distinct  from  its  franchises 
to  construct  and  operate  its  road,  and  is  not 
the  subject  of  sale  or  transfer  unless  by  vir- 
tue of  some  positive  statutory  provision. 

5.  Corporations  ^c=>445  —  Purohaser  without 
consolidation  not  responsible  for  debts. 

The  purchase  by  one  corporation  of  prop- 
erty of  another  corporation  at  a-  private  sale 
as  contradistinguished  from  a  consolidation 
does  not  render  the  purchaser  responsible  for 
the  liabilities  of  the  other  corporation. 


7.  Corporations  ^=:»445  —  Corporation  whloh 
has  become  liable  for  debts  of  express  com- 
pany Is  liable  for  penalty  due  shipper. 

If  express  company  is  liable  to  shipper  for 
statutory  penalty,  another  company  to  which 
it  transferred  its  property,  if  liable  for  the 
debts  of  the  former  company,  will  be  liable  for 
the  penalty  as  a  part  of  the  debt  to  such  ship- 
per. 

Appeal  from  Superior  Court,  Robeson  Couii« 
ty;  Calvert,  Judge. 

Action  by  W.  P.  McAlister  against  the 
American  Railway  Express  Company  and  an- 
other. Judgment  for  plalntifF,  and  first- 
named  defendant  appeals.  Reversed,  with  dl-* 
rectlons. 

Plaintiff  shipped  by  the  Southern  Express 
Company  a  package  of  paint  from  Lumberton 
to  Henderson viUe,  in  this  state,  to  his  own  or- 
der, and  paid  the  freight  charges  thereon. 
The  paint  was  shipped  on  March. 22,  lOlSt 
and,  not  being  d^vered,  on  May  2,  1918,  he 
filed  a  written  claim  with  the  Southern  Ex- 
press Company  for  the  negligent  failure  to 
transport  and  deliver  the  same,  claiming 
damages  in  the  sum  of  |16  for  the  paint  and 
freight  paid,  and  $50  for  the  penalty.  The 
Southern  Express  Company  was  not  served 
with  process,  and  no  judgment  was  entered 
against  it  The  court  submitted  issues  to  the 
Jury,  which,  with  the  answers  thereto,  are  aa 
follows: 


*</ 


(1)  In  what  sum,  if  any,  is  the  defendant 
Southern  Express  Company  indebted  to  the 
plaintiff  on  account  of  the  loss  of  merchandise 
as  alleged  in  the  complaint?  Answer:  $10, 
with  interest  from  May  5,  1918. 

"(2)  In  what  sum,  if  any,  is  the  defendant 
American  Railway  Express  Company  indebted 
to  the  plaintiff  on  account  of  loss  of  merchan- 
dise, Ls  alleged  in  the  complaint?  Answer: 
|16,  with  interest  from  May  5,  1918. 

'*(3)  Did  the  plaintiff  file  daim  in  writing 
with  the  agent  of  the  defendant  Southern  Ex- 
press Company  within  the  time  provided  by 
law  for  the  sum  of  $16?  Answer:  Yes;  daim 
$led  May  5,  1918. 

"(4)  Did  the  defendants,  or  either  of  them, 
pay  iudd  daim  within  three  months  after  the 
filing  of  the  same,  as  provided  by  statute?  An- 
swer; No. 

"(5)  In  what  sum  is  the  defendant  South- 
em  Express  Company  indebted  to  the  plain- 
tiff on  account  of  the  penalty  for  failure  to 
pay  said  claim  within  the  time  provided  by  law? 
Answer:  $50  and  interest  from  January  1, 1919. 

"(6)  In  what  sum  is  the  American  Railway 
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Express  Oompaay  indebted  to  the  plaintiff  on 
account  of  failure  to  pay  said  claim  within  the 
time  provided  by  law?  Answer:  $50  and  inter- 
est from  January  1, 1918. 
.  "(7)  Does  the  defendant  Southern  Express 
Company  maintJiiTi  a  process  agent,  or  own  any 
property  within  the  state  of  North  Carolina? 
Answer:    No;  not  since  June  30,  1918." 

The  plaintiff  introduced  evidence  as  to  his 
daim  and  rested. 

The  defendant  introduced  an  agreed  state- 
ment of  the  facts  in  the  case  as  follows:  StiiK- 
ulation  of  facts  as  to  the  transfer  of  proper- 
ty. Southern  Express  Company  to  American 
Bail  way  Express  Company: 

(1)  The  Southern  Express  Company  ia  a 
corporation  organized  under  the  laws  of  the 
state  of  Georgia,  and  conducted  the  princi- 
pal express  business  in  the  Southeastern 
states  for  a  long  number  of  years. 

(2)  When  the  railroads  were  taken  over  by 
the  United  States  government,  under  procla- 
mation of  the  President  dated  the  26th  day  of 
December,  1917,  the  Southern  Express  Com- 
pany and  other  express  companies  doing  busi- 
ness in  the  United  States  had  no  contracts 
under  which  they  might  operate.  It  was 
stated  to  them  by  the  Director  General  of 
Bailroads  that,  if  they  would  transfer  to  a 
new  company  their  properties  used  in  the  ex- 
press transportation  business,  the  Director 
General  would  make  a  contract  with  that  new 
company  to  conduct  the  express  transporta- 
tion business  of  the  company,  or  rather  roads 
under  government  controL 

(3)  An  agreement  was  reached  and  the 
tangible  properties  used  by  the  Southern  Bl- 
press  Company  and  the  Adams  Express  Com- 
pany, the  American  Express  Company,  and 
the  Wells  Fargo  &  Co.'s  Elxpress  wer^  trans- 
terred  to  the  American  Bailway  Express 
Company  effective  July  1,  1918. 

(4)  The  American  Bailway  Eixpress  Com- 
pany was  incorporated  under  the  laws  of  the 
state  of  Delaware,  with  an  authorised  capital 
stock  of  $40,000,000,  with  an  actual  capital 
Ktock  of  $83,000,000.  Thirty  million  dollars  of 
this  actual  capital  stock  was  paid  in  by  the 
transfer  of  the  tangible  property  of  the  above- 
mentioned  old  express  companies,  upon  the 
basis  of  the  cost  of  those  properties,  less  their 
depreciation.  The  old  companies  did  not 
transfer  money,  notes,  and  accounts,  nor  did 
they  transfer  any  property  not  used  in  the 
express  transportation,  which  means  that 
they  did  not  transfer  any  of  the  assets  used 
in  the  conduct  of  any  other  business  than  a 
transi)ortation  business.  They  did  not  con- 
vey any  of  their  investments,  such  as  stocks, 
bonds,  notes,  and  accounts,  or  real  estate  or 
other  personal  property  not  used  in  transpor- 
tation business. 

(5)  No  one  of  the  old  companies  ceased  to 
have  corporate  life.  Bach  of  the  old  compa- 
nies continued  to  own  a  part  of  the  proper- 
ties which  it  had  previously  owned,  consist- 
ing of  moneysi  notes,  and  accounts  and  other 


property  not  used  in  the  express  transporta- 
tion business,  and  in  addition  thereto  those 
companies  owned  the  stock  of  the  American 
Bailway  Express  Company,  which  they  had 
acquired  by  the  transfer  of  their  pr(^>ertie8, 
which  amounted  in  the  ag^^regate  for  the  sev- 
eral companies  to  $30,000,000,  and  they  owned 
$3,000,000  more  of  that  stock  which  th^  paid 
for  in  cash  in  order  to  furnish  the  new  com- 
pany with  working  capital. 

(6)  The  Southern  Express  Company  acquir- 
ed about  $1,600,000  of  the  stock  of  the  Ameri- 
can Bailway  Express  Company  in  the  manner 
above  stated. 

(7)  The  Southern  Express  Company  con- 
tinued to  own  and  now  owns  certain  real  es- 
tate, stocks,  and  bonds  not  included  In  the 
property  transferred  to  the  American  Bail- 
way  £<xpress  Company.  The  American  Bail- 
way  Express  Company  did  not  assume  the 
debts  of  any  of  the  old  companies,  including 
the  Southern  Express  Company.  Tbe  South- 
em  Express  Company  is  continuing  its  cor- 
porate existence  with  a  president,  treasurer, 
a  claim  department,  counsel,  and  board  of  di- 
rectors. Its  business  is  being  conducted  at  51 
Broad  street.  New  York. 

The  defendant  rested.  The  plaintiff  was 
then  permitted  to  offer  the  following  evi- 
dence: 

B.  Ek  Lewis,  being  duly  sworn,  testified: 

*'I  am  sheriff  of  Bobeson  county,  and  since 
July  1,  1918,  I  had  an  execution  in  my  hands 
issued  against  the  Southern  Express  Ccnnpany, 
and  was  unable  to  find  any  property  belong- 
ing to  this  company  in  my  county." 

By  consent  of  the  defendant,  the  plaintiff 
offered  a  telegram  from  the  Corporation  Com- 
mission, stating  that  it  was  advised  by  the 
general  counsel  for  the  Southern  Express 
Company  that  said  express  company  bad  no 
property  within  the  state  of  North  Carolhia 
since  June  30,  1018. 

The  defendant  in  due  time  and  proper  man- 
ner moved  to  nonsuit,  and  the  motion  was  de- 
nied. 

Judgment  was  entered  upon  the  verdict, 
and  defendant  American  Bailway  Express 
Company  appealed. 

McLean,  Varser,  McLean  &  Stacy,  of  Lum- 
berton,  and  B.  C.  Alston,  of  Atlanta,  Ga.,  for 
appellant 

Johnson  &  Johnson,  of  Lumberton,  for  ap- 
pellee. 

WALECBB,  J.  (after  stating  the  facts  as 
above).  [1]  We  cannot  bring  our  minds  to 
the  conclusion  that  the  defendant  is  liable  f6r 
the  debts  of  the  Southern  BSxpress  Company 
upon  the  material  facts  of  this  case,  l^e 
cases  which  hold  that  a  new  corporation 
must  pay  the  debts  of  the  original  one  are 
those  where  there  was  a  reorganization,  con- 
solidation, amalgamation,  or  union,  and  the 
new  company  is  subjected  to  liability  for  the 
debts  and  torts  of  the  old  company  ugon  the 
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ground  of  an  Implied  assumpfilt,  or  of  fraud, 
or  under  the  trust  fund  doctrine,  or  because, 
by  reason  of  the  facts  and  circumstances,  the 
complete  absorption  of  the  old  company  and 
its  assets,  including  its  franchise,  being  the 
leading  and  controlling  one,  it  is  completely 
substituted  in  its  place  and  thereby  becomes 
the  debtor  to  its  creditors.  It  would  be  man- 
ifestly unfair,  unjust,  and  contrary  to  equity 
that  it  should  thus  acquire  all  of  the  assets  of 
the  other  corporation,  and  its  franchise,  both 
to  be,  and  to  do,  leaTing  no  one  to  be  sued 
by  its  creditors  and  no  property  to  satisfy  its 
debts  and  other  liabilities,  and  not  itself  be- 
come responsible  for  such  debts  and  other 
liabilities.  If  it  takes  the  benefit,  it  must,  as 
bas  so  often  been  said,  take  the  burden,  which 
equitably  attaches,  with  it 

[2]  But  this  case  bears  no  resemblance  to 
the  ones  Just  stated.  There  has  been  no  re- 
incorporation, reorganization,  consolidation, 
merger,  or  anything  else  done.  The  South- 
em  Express  Company  is  still  a  live  and  going 
concern.  It  is  exercising  both  its  franchise 
to  be,  and  to  operate,  and  to  conduct  its  busi- 
ness, and  it  is  not  ev&i  insolvent,  but  has 
enormous  assets  apart  from  the  property  as- 
signed, for  commensurate  and  adequate  val- 
ue^ to  the  Delaware  corporation,  which  is  the 
defendant  here.  It  is  contended  that  the 
Southern  Express  Company  has  had  no  pro- 
cess agent  in  the  state  since  June  80,  1918, 
which  means  nothing  more  than  this,  that  the 
said  company  retired  from  the  express  trans- 
portation business,  having  sold  its  property 
used  in  that  department  to  the  defendant  for 
the  consideraticm  of  so  much  stock  of  that 
company  of  equal  value,  and  that  therefore 
it  required  no  officer  or  agent  to  transact  that 
kind  of  business  upon  whom  process  could  be 
served  under  Revisal,  i  440,  as  it  no  longer 
required  the  employment  of  such  officer  and 
agent  in  this  state,  and  it  does  not  refer  to  a 
I)er8on  who  acts  in  Its  behalf  only  for  the 
purpose  of  receiving  the  service  of  process,  as 
in  the  case  of  some  other  corporations.  It 
never  had  any  such  agent  It  may  here  be 
said  that  the  Southern  Express  Company  has 
ample  assets  to  pay  the  claim  of  the  plaintiff, 
and  he  may  still  resort  to  them  for  Its  satis- 
faction. We  have  so  far  principally  dis- 
cussed the  facts  of  the  case.  We  will  now 
turn  to  the  law,  and  refer  to  a  few  well- 
settled  principles,  and  apply  these  facts  to 
them.  It  has  been  held,  for  instance,  that 
the  rule  which  applies  when  there  is  a  merger 
or  consolidation,  so  that  the  original  company 
becomes  extinct  has  no  application  when 
there  is  merely  a  sale  of  property  by  one  cor- 
poration to  another,  no  more  than  it  would 
apply  when  there  is  a  sale  to  an  IndlvlduaL 

"It  seems  that  the  foregoing  rale  is  not  ap- 
plicable to  a  bona  fide  tale  by  one  corporation 
to  another  of  all  of  its  property  for  a  good 
consideration,  but  that  in  such  a  case  the  pur- 
chashig  corporation  would  bold  the  assets  dis- 
charged of  any  obligations  towards  the  credi- 


tors of  the  selling  corporation.'*    10  Cyc.  80& 

**Where  there  bas  been  neither  a  consoUda* 
tion  nor  a  merger,  but  a  mere  sale  by  one 
corporation  of  its  property  to  another,  that 
sale,  if  permitted  by  the  Constitution  and  the 
laws  as  not  being  against  public  policy  or  oth- 
erwise illegal,  and  if  made  for  a  valuable  con- 
sideration, in  good  faith,  will  pass  the  prop- 
erty of  the  selling  corporation  to  the  purchasing 
corporation  free  from  claims  of  mere  simple 
contract  creditors.  In  every  sudi  case  the  same 
role  obtains  as  obtains  In  the  case  of  a  sale  of  an 
individual  to  another  individnaL'*  Vicksburg, 
etc.,  TeL  Ca  v.  Citisens*  TeL  Co.,  79  Miss. 
341,  80  South.  725,  80  Am.  St  Rep.  656. 

*'If  one  corporation  purchases  the  property 
of  another,  it  is  not  liable  to  the  other's  credi- 
tors for  its  debts."  Kentucky  Dlst  &  Ware* 
house  Company  v.  Webb's  Executor,  181  Ky. 
90,  203  S.  W.  870. 

"As  a  general  rule,  the  mere  purchase  of  the 
assets  and  franchise  oi  one  corporation  by  an* 
other  will  not  imply  a  promise  on  the  part  of 
the  new  to  pay  or  satisfy  the  debts  and  obliga- 
tions of  the  old."  5  Thompson  on  Corporations 
(2d  Ed.)  i  6090. 

*'A  bona  fide  purchaser  of  the  assets  of  a 
corporation  is  not  nor  is  the  property  convey- 
ed, liable  for  its  debts,  except  such  as  are  con- 
tracted or  incurred  in  the  operation,  use,  or 
enjoyment  of  its  franchise,  in  the  absence  of 
an  agreement  to  that  effect  unless  the  purchas- 
er is  a  reorganisation  of  the  vendor,  or  unless, 
by  merger  or  otherwise,  the  one  is  a  continua- 
tion of  the  other."  Moore  v.  Boise  Lc  &  O. 
Co.,  81  Idaho,  800,  173  Pac  117. 

It  is  held  in  Evans  v.  Unity  Investment  Co. 
(Mo,  App.)  196  S.  W.  49,  that— 

Where  there  is  no  intent  to  defraud  creditors, 
"the  m^ere  transfer  of  the  assets  of  a  corpora- 
tion, even  in  a  failing  condition  to  another 
corporation  does  not  ipso  facto  render  the 
latter  liable  for  the  former's  debts.  The  trans- 
fer was  not  made  without  consideration  to  the 
old  company,  neither  was  it  made  in  order  to 
defraud  its  creditors,  but  in  order  that  they 
might  be  paid." 

"Where  one  corporation  conveys  its  property 
to  another,  this  alone  does  not  destroy  the  cor- 
porate existence  of  the  grantor  or  constitute 
a  merger  of  the  two  corporations."  Lc  &  N. 
Raihroad  Co.  v.  Hughes,  134  Ga.  75,  67  S.  B. 
542. 

.  "When  a  new  corporation,  with  different 
stockholders,  is  formed,  it  cannot  be  sued  by 
the  creditors,  or  be  held  liable  for  the  debts 
of  the  old  corporation,  except  upon  some  spe- 
cial ground,  such  as  having  received  the  as- 
sets of  the  old  corporation  without  giving  value 
therefor."  Donnally  v.  Hearndon,  41  W.  Va. 
519,  23  8.  B.  646. 

There  has  been  no  merger,  or  consolida- 
tion, of  the  Southern  E)xpres8  Ck>mpany  by 
the  defendant  as  they  both  imply  an  eztlno- 
tion  of  the  old  corporation,  which  is  not  the 
fact  in  this  case,  as  the  former  is  much  alive, 
and  an  actively  going  concern,  with  its  fran- 
chise and  a  large  part  if  not  the  largest  part 
of  its  property  retained.  The  defendant's 
stockholders  are  altogether  different  from 
those  of  the  Southern  Express  Company,  they 
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being  the  four  express  oompanies,  wbile  the 
stockholders  of  the  others  are  hidiyidusls, 
none  of  the  stodcholders  of  the  four  compa- 
nies being  a  stochJiolder  in  the  defendant 
company.  So  that  the  formation  of  the 
American  Railway  BiXpress  Company  lacks 
certain  elements  which  are  essential  in  order 
to  charge  It  with  the  antecedent  debts  or 
torts  of  the  other  companies. 

We  may  as  well,  at  this  point,  advert  to  the 
object  contemplated  and  to  be  attained  in  the 
formation  of  the  American  Railway  Ehpress 
Company.  The  United  States  government 
had  taken  possession  of  the  railroads  of  this 
country  for  the  purpose  of  more  effectively 
prosecuting  the  war  against  Grermany  and 
her  allies.  At  the  time  this  was  done,  the  ex- 
press companies  had  contracts  with  the  rail- 
road companies  for  the  transportation  of 
goods  over  their  lines  in  the  general  conduct 
of  the  express  business.  These  contracts 
were  virtually  annulled  by  the  action  of  the 
government  in  respect  to  the  railroads,  and, 
in  order  to  restore  this  traffic,  negotiations 
between  the  two  parties,  the  express  compa- 
nies and  the  government,  were  entered  upon 
for  this  purpose.  It  was  suggested  by  Mr. 
McAdoo,  Director  General  of  Railroads,  that, 
for  convenience  in  the  transaction  of  the  ex- 
press transportation  business,  it  would  be 
best  to  form  a  new  corporation,  to  which  the 
express  companies  should  convey  all  their 
property  used  in  their  transfportation  busi- 
ness, and  each  of  tliem  receive,  in  considera- 
tion thereof,  so  much  of  the  stock  of  the  new 
company  as  would  be  equal,  at  its  par  value, 
to  the  value  of  the  property  sold  by  it  to  the 
said  company.  This  suggestion  was  at  once 
accepted  and  carried  out.  The  company  was 
incorporated  under  the  laws  of  Delaware,  and 
the  transfer  and  issue  of  stock  was  made  ac- 
cordingly. The  government  wanted  to  buy 
the  property,  as  it  was  exactly  suited  to  its 
purpose,  and  in  the  situation  thus  confronting 
them  the  express  companies  were  anxious  to 
sell,  as  they,  of  course,  would  otherwise  have 
no  use  for  the  property,  and,  besides,  without 
such  an  adjustmoit  it  would  become  greatly 
depreciated  in  value,  as  there  was  no  chance 
of  restoring  the  status  quo  ante  bellum,  or 
any  hope  of  replacing  the  old  system  with 
any  system  of  transportation  of  similar  use- 
fulness and  efficiency.  So^  both  parties  being 
accommodated  in  their  wishes  and  purposes, 
the  Director  General's  suggestion  was  adopt- 
ed. The  great  advantage  such  an  arrange- 
ment would  be  to  the  government  in  coping 
with  the  Immensely  increased  traffic  during 
the  war  period  was  an  additional  considera- 
tion in  bringing  about  the  agreement.  There 
was  absolutely  no  fraudulent  purpose,  be- 
cause fraud  could  not  possibly  be  predicated 
of  such  a  transaction,  but,  on  the  contrary,  it 
was  based  upon  a  good  and  valuable  consid- 
eration, the  stock  of  the  company  presumably 
being  at  its  par  value,  and  it  was  underlaid 
with  the  highest  and  most  patriotic  motive^ 


to  better  prepare  the  govetniiient  for  meeting 
and  overcoming  its  adversariea  So  that  this 
takes  from  the  arrangemoit  every  etement 
whidi  would  expose  it  to  successful  attack. 
It  was  nothing  but  a  sale  of  part  of  its  prop- 
erty by  each  of  the  four  express  companies. 
Tliere  was  no  semblance  of  merger,  consolida- 
tion, reincorporation,  or  anything  tise  which 
required  the  surroider  of  its  franchise  on 
the  part  of  any  one  of  the  expess  companies 
and  its  extinction  as  a  corporation.  The 
Southern  Express  Company  did  not,  and  eonld 
not,  act  in  dual  capacities— that  is,  sell  its 
franchises  and  at  the  same  time  retain  them 
— nor  could  it  maintain  its  s^Munite  corpo- 
rate existence  as  a  going  concern,  and  at  tbe 
same  time  part  with  it  by  becoming  merged  or 
consolidated  with  the  other  companies  into 
the  defendant  company.  The  two  positions 
are  inconsistent  with  each  other,  as  a  merger 
or  consolidation  presupposes  the  surrender 
of  its  franchise,  or  right  to  be,  and  not  tbat 
it  still  exist  and  ccnatinues  to  operate^  as  it 
does  upon  the  facts  before  u&  There  has 
been,  therefore,  as  we  have  before  said,  no 
merger  or  consolidation,  but  simply  a  sale  of 
property,  which  carries  with  it  no  liability 
for  the  debts  of  the  seller. 

In  this  case  the  defendant  is  not  the  owner 
of  the  franchise  of  the  Southern  Express 
Company,  but  has  merely  purchased  some  of 
its  property,  which  it  is  now  using  in  its  busi- 
ness, not  under  the  franchise  of  the  old  com- 
pany, but  under  its  own,  as  a  corporation  of 
Delaware^  organized  under  a  charter  granted 
by  that  state  to  it.  This  is  illustrated  by  the 
case  of  Seaboard  Air  Line  Ry.  Co.  v.  Leader 
et  al.,  115  Ga.  702,  42  S.  B.  38,  where  it  was 
held  that,  in  order  to  render  a  railroad  com- 
pany liable  on  the  contracts  or  for  torts  com- 
mitted by  its  predecessor  in  title,  it  must  ap- 
pear that  it  had  assumed  the  liability  of  its 
predecessor,  or  that  the  law  charged  it  with 
such  liability.  The  court  further  held  that, 
under  Civ.  Code  Ga.  1895,  i  1863,  providing 
that  any  corporation  in  the  state  operating 
the  franchise  of  another  corporation  is  sub- 
ject to  its  burdens,  and  can  be  sued  when 
and  where  and  for  like  causes  for  which  suits 
could  have  been  maintained  against  such  oth- 
er corporation  were  it  in  possession  of  the 
franchise  so  acquired,  there  is  nothing  which 
renders  a  corporation  purchasing  the  line  of 
railway  of  another  corporation  liable  either 
on  its  contracts  or  fbr  its  torts. 

[3]  That  a  railway  company  is  operating  a 
railway  which  formerly  belonged  to  another 
company  does  not  render  the  company  so  in 
possession  liable  for  damages  growing  out  of 
a  breach  of  contract  which  had  been  Altered 
into  by  the  other  company.  It  will  be  seen, 
therefore,  that  the  defendant  was  acquitted 
in  that  ease  of  any  liability,  even  under  the 
statute  mentioned,  which  is  vwy  broadly 
worded,  and  upon  the  ground  that  there  was 
no  surrender  of  its  charter,  but  only  a  sim- 
ple sale  of  its  properly.  That  case  is  a  direct 
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authority  f6r  the  defendant's  position  that 
theie  is  no  liability  here.  The  facts  of  tiie 
two  cases  are  substantially  the  same,  as  the 
plaintiff  sued  in  the  Georgia  case  for  the  loss 
of  goods  valued  .at  $29.50.  He  was  success- 
ful in  the  justice's  court  and  in  the  superior 
court,  the  judgment  being  reversed  in  the 
Supreme  Oourt,  and  for  the  reason  that  the 
transaction  was  a  sale  of  the  Georgia  &  Ala- 
bama Railway,  but  not  of  its  franchise,  to  the 
Seaboard  Air  Line  Railway  Company.  The 
oourt  said  in  concluding: 

''Nothing  in  that  decision  [Ala.,  etc.  Rail- 
road Company  v.  Fulghnm,  87  Ga.  263],  or  in 
the  section  of  the  Code  construed  In  the  light 
of  that  decision,  would  render  a  railroad  com- 
pany, which  purchased  the  line  of  another  com- 
pany liable  for  the  brehch  of  a  contract  of  its 
predecessor  in  title,  or  for  damages  growing 
out  of  a  tort  committed  by  it,  in  the  absence 
of  an  agreement  on  its  part  to  pay  such  claims 
against  its  predecessor  in  title." 

A  simple  perusal  of  the  opinion  in  the 
Leader  Case  will  reveal  how  closely  the  facts 
of  that  case  and  this  one  are  allied,  and,  if 
there  ts  any  difference,  it  is  entirely  favora- 
ble to  the  defendant  in  this  case.  The  dis- 
tinction between  a  merger  and  a  sale  is  clear- 
ly shown  in  Atlanta,  etc..  Railroad  Ca  v.  A. 
C.  !«.  Railroad  Co.,  138  Ga.  353,  75  S.  E.  468, 
and  there  a  merger  or  consolidation  is  thus 
defined: 

"Where  two  corporations  effect  a  consolida- 
tion [or  merger],  and  one  of  them  goes  entire- 
ly out  of  existence,  and  no  arrangements  are 
made  respecting  its  liabilities,  the  resulting  con- 
solidated [or  merged],  corporation  will,  as  a 
general  rule,  be  entitled  to  all  the  property  and 
answerable  for  all  the  liabilities  of  the  corpo- 
ration thus  absorbed.** 

But,  says  the  court  in  that  case,  where  a 
railrofhd  company  sells  its  property,  the  buy- 
er Is  not  responsible  for  more  than  the 
purchase  money.  Page  857  of  138  Ga.  (75  S. 
B.  468). 

[4]  To  the  same  effect  is  the  case  of  Pen- 
nison  V.  Chicago,  etc.,  Ry.  Co.,  03  Wis.  844, 
e?  N.  W.  702,  where  it.  was  held: 

'In  an  action  against  a  railroad  company  a 
complaint  alleging  that  defendant  'purchased 
and  had  assigned  to  itself  the  railroad,  fran- 
chises, immunities,  stocks,  bonds,  and  all  prop- 
erty and  appurtenances'  of  another  company 
shows  merely  a  succession,  and  not  a  consolida- 
tion such  as  would  render  defendant  responsi- 
ble for  a  tort  previously  committed  by  its  ven- 
dor. A  railroad  company's  franchise  to  be  a 
corporation  is  entirely  distinct  from  its  fran- 
chises to  construct  and  operate  its  road,  and  is 
not  the  subject  of  sale  or  transfer  unless  by  vir- 
tue of  some  positive  statutory  provision." 

[S]  The  court;  In  the  course  of  its  opinion, 
said: 

"Cases  dted  declaring  and  Illustrating  the 
effect  of  consolidation  in  respect  to  tiie  debts 
and  liabilities  of  the  compaiiles  of  whi^h  the 


consolidated  company  is  composed  artf  not  ma- 
terial to  the  present  inquiry.  The  complaint 
shows  simply  that  what  is  called  in  some  of 
the  books  a  'succession'  has  taken  place,  and 
that  the  property  *  *  *  of  a  corporation 
has  been  purchased  at  private  sale,  which  dif- 
fers from  a  consolidation  in  this  respect:  That 
the  purchaser  thus  acquiring  the  property 
*  * .  *  of  the  selling  corporation  does  not 
become  responsible  for  its  habilities  already  ac- 
crued. This  is  quite  well  settied,  and  we  have 
not  been  referred  to  any  well-considered  case 
to  the  contrary"— <;iting  for  this  position  Taylor 
on  Private  Corporations,  §  41^;  Wright  v.  Bail- 
road  Co.,  25  Wis.  46,  and  other  cases. 

Referring  to  the  Wright  Case  supra,  it 
said: 

"The  allegations  relied  on  to  charge  the  de- 
fendant company  were,  in  substance,  the  same 
as  in  the  present  case,  and  extended  there,  as 
here,  to  a  sale  of  the  franchises;  but  it  was 
held  that  this  averment  should  be  interpreted 
as  extending  only  to  the  franchise  of  operating 
the  road  sold,  and  Paine,  J.,  states  tersely  that 
the  distinction  between  the  franchise  of  con- 
structing and  operating  a  railroad,  and  the 
franchise  of  being  a  corporation  and  of  con- 
tracting, suing,  and  being  sued  as  such,  is  well 
established,'  and  that  upon  such  allegations  it 
was  only  the  former  that  passed  to  the  purchas* 
er.  In  the  absence  of  a  contract  or  of  a  stat- 
ute imposing  the  liability  contended  for,  it 
does  not  exist." 

The  law  with  reference  to  the  liUbllity  of 
one  corporation  for  the  debts  and  torts  of 
another,  ^en  there  has  been  merger  or  con- 
solidation, under  a  purchase  of  its  franidhlse 
of  both  kinds,  and  also  its  property  or  as- 
sets, and  Its  nonliability  for  wnch  debts  and 
torts  when  there  Is  only  a  sale,  is  fully  con- 
sidered and  the  authorities  cited,  In  a  note 
to  Atiantic  &  B.  R.  R,  Co.  v.  Johnson,  11 
L.  R.  A.  (N.  S.)  1119. 

[6]  "Where  a  corporation  transfers  all  its 
assets  to  another  corporation  and  does  not 
agree  to  assume  the  liability  of  the  selling 
corporation,  and  both  corporations  maintain 
a  separate  existence,  then,  in  the  absence  of 
fraud,  the  purchasing  corporation  will  not 
be  answerable  for  any  debts  of  the  selling 
corporation."    10  C^c.  1268. 

The  transfer  of  some  of  its  pnqperty  by 
the  old  company  did  not  close  Its  business, 
nor  destroy  its  identity,  or  Its  corporate  ex- 
istence, but  it  continued  to  do  business  un- 
der its  charter,  and  there  was  no  fraud  in 
the  transaction;  it  being  necessary  under 
the  circumstances,  to  show  fraud  in  order 
to  charge  the  new  company  with  the  pay- 
ment of  the  old  company's  debts  and  liabili- 
ties. M.  Nat  Bank  v.  Claggett,  141  U.  S. 
520,  12  Sup.  Ct  60,  35  L.  Ed.  841 ;  Goldmark 
V.  Magnolia  <Metal  Co.,  44  Ai^.  DIv.  35,  60  N. 
T.  Supp.  425. 

After  this  review  of  the  authorities,  it  will 
not  he  useless  repetition  to  restate  the  fact 
that  the  sale  In  this  case  extended  to  only 
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a  part  of  the  property  of  the  Southern  Bz- 
press  Company,  and  that  its  primary  fran- 
cihise  was  not  included  in  the  sale. 

[7]  While  we  decide  with  the  defendant, 
we  do  not  agree  with  its  yiew  that  the  plain- 
tlXr  is  seeking  to  impose  directly  upon  the 
defendant  the  penalty  of  our  statute  men- 
tioned in  the  complaint  It  only  seeks  to 
recover  the  penalty,  if  entitled  to  it,  as  a 
part  of  the  debt  or  liability  of  the  Southern 
Ejxpress  Company  to  him.  He  could  not 
recover  the  $50  simply  as  a  penalty  imposed 
on  the  defendant  by  the  state  for  its  de- 
linquency, because  it  was  not  in  the  pos- 
session of  the  Southern  Express  Company's 
property  when  the  penalty  accrued,  but,  if 
defendant  were  at  all  indebted  to  plaintiff, 
the  liability  would  include  the  penalty  as 
a  part  of  the  sum  due  the  plaintiff  from  the 
Southern  Express  Company. 

The  court  erred  in  its  Instructions  upon  the 
issues,  and  in  refusing  a  nonsuit  The  opin- 
ion will  be  certified,  with  directions  to  re- 
verse the  judgment  and  dismiss  the  action* 

Reversed. 


(179  N.  c.  eof) 

BOARD    OF    COM'RS   OF    CITY   OF    HEN- 

DERSONVILLE  v.   0.   N.  MALONE  & 

CO.    (No.  540.) 

(Supreme  Court  of  North  Carolina.    May  19, 

1920.) 

1.  Sohoolt  aad  school  dUtrlots  ^s997(4)— Pro- 
vWoR  as  to  ROtioe  of  sohool  boad  eloetlon  dl- 
rootory  and  sot  mandatory. 

l^ere  being  nothing  in  a  statute  making 
the  manner  of  publication  of  notice  of  election 
to  authorize  the  issuance  of  dty  school  bonds 
under  it  essential  to  the  validity  of  the  elec- 
tion, the  provifiions  of  the  statute  as  to  notice 
are  directory  and  not  mandatory. 

2.  Schools  aad  sohool  dlstriots  ^=997(4)  — 
School  bond  election  not  open  to  attack  on 
ground  commissioners  not   present. 

Where  all  members  of  board  of  commission- 
ers of  a  city  had  notice  of  a  meeting  which 
adopted  an  ordinance  calling  an  election  on 
the  question  of  the  issuance  of  school  bonds, 
and  of  the  purpose  of  such  meeting,  while  five 
out  of  the  six  members  of  the  board  attended, 
the  ordinance  and  consequently  the  election 
were  not  open  to  attack  on  the  ground  that  the 
ordinance  was  passed  at  a  meeting  at  which 
the  fuU  board  was  not  present;  such  called 
meeting  being  an  adjourned  meeting  in  accord- 
ance "idth  the  charter  of  the  dty,  Priv.  Laws 
191S,  c  862,  i  29. 

3.  Schools  and  sohool  districts  ^s»l7(4)  — 
School  bond  eleotion  valid  though  ordinance 
not  published  for  four  successive  weeks. 

Where  ordinance  authorizing  issuance  of 
school  bonds  after  approval  by  election  was 
published  in  full  in  a  paper  of  large  and  gen- 
eral circulation,  and  at  the  election  every  quali- 
fied voter  voted  on  the  proposition,  and  it  was 


sustained  by  a  large  majority,  ordinance  and 
consequently  dection  cannot  be  attacked  on 
ground  ordinance  was  published  only  once;  Mu- 
nidpal  Finance  Act,  |  20,  not  making  publi- 
cation for  four  successive  weeks  essentisL 

4.  Schools  and  school  districts  4=s>97(4)— Bond 
Issue  eleotion  valid  though  It  did  net  follow 
directory  statute* 

Election  on  issuance  of  school  bonds  in 
dty  was  valid,  though  ballot  used  carried  the 
words  "For  School  Bonds"  or  "Against  School 
Bonds*';  whereas,  Munidpal  Finance  Act,  | 
22,  provides  the  ballot  shall  contain  the  words 
"For  the  Ordinance"  or  "Against  the  Ordi- 
nance,*' a  directory  requirement. 

5.  Schools  and  school  dlstriots  ^s»97(4)  — 
School  bond  eleotion  valid  despite  appoint- 
ment of  new  registrar  and  Judge  before  elec- 
tion. 

School  bond  issue  election  was  valid, 
though  the  registrar  and  the  judge  of  the 
election  appointed  by  the  resolution  or  ordi- 
nance authorizing  the  election  resigned  before 
it,  so  that  another  registrar  and  judge  were 
appointed  in  their  stead,  and  the  appointment 
duly  posted. 

6.  Schools  and  school  dlstriots  ^s>97(4)— 
School  bond  electloa  valid  though  rsturas  act 
published  as  rsquirsd. 

School  bond  issue  dectlon  was  valid  and 
the  bonds  issued  thereunder  authorised,  though 
the  election  returns  for  and  against  the  bond 
ordinance  were  not  published  as  required  by 
Munidpsl  Fbiance  Act,  i  22;  no  prejudice 
having  been  sustained,  the  books  having  been 
kept  open  for  the  period  required  by  law  for 
registration*  and  the  voters  having  had  full 
notice. 

7.  Schools  and  school  dlstriots  ^s»97(4)— 
Sohool  bond  election  valid  though  directory 
rsquirsments  not  followed. 

An  election  to  authorize  issuance  of  school 
bonds  ii  not  invalid  on  account  of  failure  to 
comply  with  the  requirements  of  the  statute 
in  directory  matters,  no  prejudice  having  re- 
sulted. 

Appeal  from  Superior  Ck>urt,  Buncombe 
Ck>unty ;  Webb,  Judge. 

Controversy  without  action  by  the  Board 
of  Commissioners  of  the  City  of  Henderson- 
ville  against  C.  N.  Malone  &  Ca  From  judg- 
ment for  itointlff,  defendants  appeal.  Af- 
firmed. 

This  was  a  controversy  submitted  without 
action,  to  determine  the  validity  of  $30,000 
of  school  bonds  issued  by  the  town  of  Hen- 
dersonville,  under  an  ordinance  authorized 
by  diapter  138,  Laws  1917,  as  amended  by 
chapter  178,  Laws  1919,  and  known  as  the 
''Municipal  Finance  Act"  The  defendants, 
who  purchased  said  bonds  on  October  20, 
1919,  now  decline  to  pay  for  them  up<m  the 
ground  that  they  are  not  valid.  From  a 
judgment  in  fiivor  of  the  plaintiff,  the  de- 
fendants appealed. 
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G.  A.  Thomasson  and  C.  N.  Malone^  both  of 
AsheviUe,  for  appellants. 

E.  W.  Bwbank,  of  Hendersonville,  for  ap- 
pellee. 

CliARK,  0.  J.  The  first  exception  of  the 
defendants  to  the  validity  of  the  bonds  is 
that  the  ordinance  under  which  they  were 
issued  provides,  "Any  action,  or  proceeding, 
questioning  the  validity  of  the  resolution 
must  be  commenced  within  30  days  after  its 
last  publication*';  whereas  the  statute  au- 
thorizing the  ordinance  requires  (section  20) 
that  "any  action,  or  proceeding,  questioning 
the  validity  of  said  ordinance  must  be  com- 
menced within  80  days  after  its  first  publica- 
tion." 

15  Cyc.  816  says: 

*1t  is  the  duty  of  the  court  to  sustain  an 
election  authorized  by  law  if  it  has  been  con- 
ducted 80  as  to  give  a  free  and  fair  expression 
of  the  popular  will,  and  the  actual  result  there- 
of is  clearly  ascertained.  *  *  *  In  the  ab- 
sence of  fraud,  mere  irregularities  in  the  con- 
duct of  an  election,  where  it  does  not  appear 
that  the  result  was  affected  either  by  the  re- 
jection of  legal  votes  or  the  reception  of  ille- 
gal ones,  will  not  Justify  the  rejection  of  the 
whole  vote  of  the  prednct." 

In  McCrary  on  Elections  it  is  said: 

"If,  as  in  most  cases,  the  statute  simply  pro- 
vides that  certain  acts  or  things  shall  be  done 
within  a  particular  time,  or  in  a  particular  man- 
ner, and  does  not  declare  that  the  performance 
is  essential  to  the  validity  of  the  election,  then 
they  will  be  regarded  as  mandatory  if  they 
affect  the  result,  and  directory  if  they  do  not" 

[1]  There  is  nothing  in  this  statute  which 
makes  the  manner  of  publication  essential  to 
the  validity  of  the  election,  and  the  provi- 
sions as  to  the  notice  are  therefore  directory 
and  not  manda.tory.  Besides  this  action  is 
not  brought  to  question  the  validity  of  the 
resolution. 

The  second  ground  of  exception  is  that 
tbe  "ordinance  was  passed  at  a  call  meeting 
at  which  the  full  board  was  not  present,  such 
called  meeting  being  an  adjourned  meeting." 
Section  29,  c.  852,  Pr.  Laws  1913  (the  charter 
of  Hendersonville),  provides: 

'fnie  commissioners  shall  meet  in  regular 
meeting  at  least  once  a  month  for  the  trans- 
action of  public  business,  and  at  such  other 
times  as  they  shall  be  called  to  meet  by  the 
naayor  to  consider  only  suidi  matters  as  shall 
be  set  forth  in  the  call." 

[2]  The  record  shows  that  all  the  members 
of  the  board  had  notice  of  the  meeting  and  of 
its  purpose,  and  that  five  out  of  six  members 
of  the  board  attended,  and  the  mayor  him- 
self presided  at  the  meeting  when  the  ordi- 
nance was  adopted. 

The  third  ground  of  exertion  is: 

**Said  ordinance  of  August  12,  1919,  was  pub- 
lished only  one  time^  L  e.  on  August  14,  1919, 


whereas  the  Municipal  Finance  Act,  |  20,  re* 
quired  that  it  should  be  'published  once  in 
each  of  four  successive  weeks  after  its  final 
passage 


t  n 


[3]  The  statute,  however,  does  not  make 
publication  for  four  successive  weeks  essen- 
tial to  the  validity  of  the  election,  and  it 
appears  that  the  ordinance  was  published  in 
full  in  the  "Hendersonville  News"  (a  paper 
of  large  and  general  circulation  in  the  town), 
and  it  further  appears  that  at  the  election 
every  qualified  voter  in  the  town  voted  upon 
the  proposition,  and  it  was  sustained  by  a 
large  majority  of  those  voting'—no  elector  en- 
titled to  vote  was  rejected  and  none  not  en- 
titled to  vote  cast  a  ballot 

[4]  The  fourth  ground  of  exception  is  that 
the  ballot  used  in  said  election  carried  the 
words  "For  School  Bonds"  or  "Against 
School  Bonds";  whereas,  section  22  of  the 
statute  provided  the  ballot  should  contain 
the  words  "For  the  Ordinance"  or  "Against 
the  Ordinance."  There  being  nothing  in  the 
statute  making  the  exact  language  essential 
to  the  validity  of  the  ballot  and  the  words 
used  carrying  practically  the  same  meaning, 
the  requirement  was  directory  and  not  man- 
datory, and  we  think  a  substantial  compli- 
ance, upon  the  facts  agreed,  as  every  elector 
voted. 

[6]  The  last  exception  is  that,  the  regis- 
trar and  the  Judge  of  said  election  appointed 
by  the  resolution  of  August  12  having  re- 
signed September  8,  another  registrar  and 
Judge  of  election  were  appointed  in  their 
stead.  This  not  infrequentiy  happens.  The 
appointment  of  the  registrar  and  Judge  of 
election  who  acted  was  duly  posted.  The 
names  of  the  original  appointees  were  not 
posted,  and  there  is  no  evidence  that  there 
was  any  damage  caused,  or  that  any  elector 
was  misled. 

[6]  There  is  also  objection  that  election 
returns  for  and  against  the  school  bond  ordi- 
nance was  not  published  as  required  by  sec- 
tion 22  of  the  act ;  but  there  is  nothing  that 
indicates  that  such  publication  was  essential 
to  the  validity  of  the  election,  or  that  any 
prejudice  has  been  sustained  thereby.  The 
books  were  kept  open  for  the  period  required 
by  law  for  registration,  and  the  voters  had 
the  fullest  notice  for  they  all  voted. 

In  Hill  V.  Skinner,  169  N.  0.  408,  86  S.  B. 
853,  it  is  said: 

"While,  80  far  as  the  officers  are  concerned 
who  are  charged  with  the  duty  of  giving  the 
notice,  the  requirement  as  to  notice  is  im- 
perative, yet  it  will  be  regarded,  otherwise,  as 
directory,  if  the  result  would  not  be  changed 
by  a  departure  from  the  provisions  of  the 
statute.  The  law  looks  more  to  the  substance 
than  to  the  form,  and  if  it  appears  that  a  dear 
majority  of  the  qualified  voters  have  cast  their 
votes  in  favor  of  the  proposition  submitted  to 
them,  and  that  there  has  been  a  fair  and  full 
opportunity  for  all  to  vote,  and  that  there  has 
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been  no  fraud,  and  the  election  it  in  all  re- 
■pects  free  from  taint. of  any  sort,  ao  that  no 
well^foanded  suspicion  can  be  cast  npon  it» 
it  would  be  idle  to  say  that  this  free  and  un- 
trammeled  expression  of  the  popular  will 
should  be  disregarded  and  set  aside.  If  a  set 
of  men  do  that,  in  the  same  way  and  with  the 
same  effect,  which  they  could  only  have  done 
if  there  had  been  notice  to  do  it,  and  there 
would  be  no  essential  difference  in  the  result 
with  or  without  notice,  the  law  attaches  less 
importance  to  the  giving  of  notice  under  such 
circumstances,  and  will  not  invalidate  the  re- 
sult" 

To  the  same  purport  are  McCrary  on 
Elections  (3d  Ed.)  i  190;  Younts  v.  Commis- 
sioners, 151  N.  0.  582,  66  S.  E.  575;  Hender- 
sonville  v.  Jordan,  150  N.  G.  35,  63  S.  B.  167 ; 
BodweU  V.  Rowland,  137  N.  0.  617,  50  S.  B. 
819;  Claybrook  v,  Ck)m'rs,  117  N.  d  458,  23 
S.  B.  360 ;  R.  R.  y.  Com'rs,  116  N.  G.  563,  21 
a  B.  205;  De  Berry  v.  Nicholson,  102  N. 
0.  465,  9  S.  E.  545,  11  Am.  St  Rep.  767; 
Deloatcb  v.  Rogers,  86  N.  G.  857. 

[7]  The  requirements  of  the  statute  should 
have  been  complied  with ;  but  when,  as  here, 
the  failure  to  do  so  1b  in  matters  directory 
only  and  has  not  prejudiced  the  result  of 
the  election,  the  irregularity  will  not  yitiate 
the  election.    10  A.  &  B.  756. 

Afltened* 


(179  N.  C.  B71) 

HALL  V.  HALL.    (No.  36Z) 

(Supreme  Court  of  North  Carolina.    May  19, 

1920.) 

1.  Libtol  and  slander  ^=s>  16— Libel  need  not  In- 
linte  orime. 

A  written  libel,  unlike  an  oral  slander,  is 
actionable  if  it  tends  to  render  the  party  liable 
to  disgrace,  ridicule,  or  contempt;  it  need  not 
impute  any  definite  infamous  crime. 

2.  Libel  and  slamtfer  <&s»7(l3,  18)— Letter  hold 
to  warrant  Inference  that  ft  Imputed  larceny 
and  Ineest 

In  an  action  for  libel,  a  letter  written  by 
defendant  in  which  he  stated  that  plaintiff  took 
fodder  from  another  man's  stack  at  night, 
and  that  plaintiff's  half-sister  had  charged  liim 
with  improper  conduct,  held  to  warrant  an  in- 
ference by  the  jury  that  it  imputed  to  plaintiff 
the  crimes  of  larceny  and  incest^ 

3.  Evidonoe  ^s>222  (2)— Explanation  held  not 
admission  of  charge  of  larceny. 

In  an  action  for  libel  based  on  a  letter  im- 
puting the  crime  of  larceny  of  fodder,  plaintiff's 
statement  that  he  sought  to  purchase  the  fod- 
der, but  the  place  was  closed,  and  he  took 
enough  to  feed  his  cattle  that  night,  and  later 
reported  it  to  the  owner,  is  not  an  admission 
of  the  truth  of  the  charge,  since  it  rebuts  the 
idea  of  felonious  intent  which  is  an  essential 
element  of  larceny. 


4.  Appeal  and  error  #3»20S— Exooptloa  to  «x- 
elusion  of  testimony  held  Insutnolent  witboat 
offer  of  testimony. 

An  exception  to  the  sustaining  of  an  ob- 
jection to  a  question  whether  witness  heard  a 
third  party  make  a  certain  statement  cannot  be 
considered  where  there  was  no  showing  that 
the  witness  would  hare  answered  the  question 
affirmatiyely,  and  no  statement  of  the  purport 
of  the  conversation. 

5.  Libel  and  slander  ^=s>i 20 (2)— instruction  as 
to  punitive  damages  held  oorrect 

In  an  action  for  libel  and  slander,  an  In- 
struction that,  if  the  jury  found  the  actionable 
words  were  written  with  malice  as  therein  de- 
fined, they  could  award  punitive  damages  com- 
mensurate with  the  injury,  which  damages  are 
awarded  on  grounds  of  public  policy,  not  be- 
cause plaintiff  has  a  right  to  the  money»  held 
correct. 

A*ppeal  from  Superior  Court,  Ashe  (bounty; 
McElroy,  Judge. 

Action  by  W.  O.  Hall  against  F.  C.  Hall  for 
libeL  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

This  is  an  acticm  to  recover  damages  for 
the  publication  of  a  libel  of  and  c<mceming 
the  plaintiff,  contained  in  a  letter  written 
by  the  defendant  to  the  married  daui^tera  ol 
the  plaintiff  in  the  following  words: 

"I  hate  to  expose  him,  as  he  is  my  brother 
and  your  father,  but  he  is  trying  to  expose  me, 
and  I  will  have  a  suit  for  him  when  he  comes 
over.  Instead  of  bringing  feed  for  his  cattle 
when  he  was  in  Wilkes,  he  went  to  a  man's 
stacks  in  the  darkness  of  the  night  and  got  him 
a  load  of  fodder,  put  it  in  his  wagon,  and  hauled 
it  off.  I  am  sorry  he  had  such  little  judgment 
as  that;  and  Cora  Hall  is  telling  ugly  tales  on 
him,  and  says  he  tried  to  and  made  her  sit  on 
his  lap,  and  hugged  her  and  wanted  her  to  hog 
him.  When  he  went  back  home  he  bought  her 
a  nice  sweater  and  sent  her.  We  think  he 
ought  to  have  bought  you  girls  a  sweater  apiece 
or  your  ma.  He  was  never  that  free-hearted 
witji  his  whole  sisters,  let  alone  other  people. 
We  think  he  ought  to  have  bought  his  little 
grandchildren  sweaters  and  such  like  and  help 
you  girls  with  what  he  had  to  give  Cora  Hall, 
for  she  had  plenty  of  money  and  dothes,  too. 
She  said  be  cut  such  a  shine  over  her  she  got 
afraid  of  him.  Of  course,  I  reckon  he  told  your 
ma -about  it.  *  *  *  I  hope  you  will  not  think 
hard  of  me  for  writing  tlie  truth,  for  I  can 
prove  what  I  have  written." 

Cora  was  a  half-sister  of  the  plaintiff;  and 
was  dead  at  the  time  of  the  triaL 

The  plaintiff  in  his  testimony  gave  the  fol- 
lowing account  of  bis  getting  the  fodder : 

"I  went  to  Wilkesboro»  and  was  gone  three 
nights,  and  on  my  way  back  I  stopped  at  my 
brother  Felix  Hall's  store  a  little  after  night, 
don't  know  exactly  the  time,  and  there  was 
snow  on  the  ground.  I  got  out  of  my  wagon, 
rapped  on  the  door,  and  holloed,  but  there  was 
no  answer.    I  wanted  to  buy  some  feed,  and 
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I  went  aroimd  to  Fel!z  Hdl*t  fodder  vtadr,  took 
out  )wo  bunches,  put  it  in  my  wagon,  and  went 
to  Billings  and  stayed  all  night  I  did  not  «ee 
F.  G.  Hall  till  December  27th,  aboot  two  months 
after  I  got  the  fodder  and  stayed  all  night  with 
him.  I  told  him  I  took  a  little  of  his  fodder  to 
feed  my  cattle." 

He  also  denied  taking  any  liberty  with 
bis  half-sister,  Cora. 

The  defendant  admitted  the  imblicati<»i  of 
the  letter,  but  denied  that  he  made  or  intend- 
ed to  make  a  charge  of  larceny  or  of  attempt- 
ed Incest,  and  he  alleged  that  the  words 
written  by  him  were  true.  * 

There  was  a  motion  for  Judgment  of  non- 
suit, which  was  overruled,  and  defendant 
excepted. 

The  other  excep^ons  will  be  referred  to  in 
the  opinion. 

The  Jury  returned  the  following  verdict: 

**(1)  Did  the  defendant  write  and  pnbliah  of 
and  concerning  the  plaintiff  the  language  or 
words  in  substance  as  set  out  in  paragraph  2 
of  the  complaint?    Answer:  Yes. 

"(2)  Did  he  mean  thereby  to  charge  the 
plaintiff  with  larceny?    Answer:  Yes. 

**(3)  Did  he  mean  thereby  to  charge  the 
plaintiff  with  an  attempt  to  commit  the  crime 
of  incest?    Answer:  Yes. 

**{4)  Were  said  words  written  with  malice 
towards  the  plaintiff?    Answer:  Yes. 

'*(5>  Were  the  charges  made  in  the  written 
words  contained  in  paragraph  2  of  the  complaint 
true?    Answer:  No. 

"(6)  What  damage  is  the  plaintiff  entitled  to 
recover  of  the  defendant?    Answer:  |1,000J 


»» 


Judgment  for  the  plaihtlff,  and  defendant 
appealed. 

F.  B.  Hendren^  of  Wilkesborb,  and  Q.  L. 
Park,  of  Jefferson,  for  appellant. 

R.  A.  Doughton,  of  Sparta,  and  Bowie  & 
Austin*  of  Jefferson,  for  appellee. 

ALLEN,  J.  The  motion  for  nonsuit  ia  on 
the  ground  that  the  letter  written  by  the 
defendant  does  not,  by  fair  intendment, 
charge  the  plaintiff  with  the  crime  of  lar- 
ceny, or  with  an  attempt  to  commit  the  crime 
of  incest,  and  that,  if  it  does  so,  the  plain- 
tiff admitted  the  truth  of  the  charges  con- 
tained in  the  letter. 

[1]  The  defendant  fails  to  note  the  di»^ 
tinction  between  oral  and  written  slander, 
or  libel,  the  latter  being  actionable  if  it  tends 
**to  r^der  the  party  liable  to  disgrace,  ridi- 
cule, or  contempt,  and  It  need  not  impute 
any  definite  infamous  crime.  Simmons  y. 
Horse,  51  N.  C.  7."  Brown  v.  Lumber  Co., 
167  N.  O.  11,  82  S.  B.  962,  L.  B,  A.  1916B, 
275,  Ann.  Oaa.  1016B,  eSL 

[2]  But  the  letter  goes  further  than  this, 
and  is  clearly  susceptible  of  the  meaning 
that  the  defendant  intoided  to  charge  the 
plalntifl  with  crime,  and  it  was  for  the  Jury 
to  say  in  what  sense  the  language  was  used. 

In  reference  to  the  diarge  of  larceny  Mo- 


( Gall  T.  Sustair,  157  N.  a  181,  72  S.  B.  974, 
bears  a  close  resemblance  to  the  present  a(S 
tion.  Here  the  defendant  wrote  "he  wept  to 
a  maur'jg  stacks  in  the  darkness  of  the  night 
and  got  him  a  load  of  fodder,"  and  in  the 
Siostair  Case  tbe  defendant  said  his  brother 
''ketched  McCall  taking  some  pokes  of  cotton 
out  of  his  cotton  patch  the  night  before,** 
and  it  was  held  that  the  Judge  **properly 
charged  the  Jury  that  the  burdeh  was  upon 
the  plaintiff  to  find  whether  the  words,  in 
view  of  the  circumstances  under  which  they 
were  used,  naturally  imported  that  the  per- 
sons spoken  of  had  committed  the  crime  of 
larceny,  and  that  the  words  were  used  with 
the  intent  to  charge  the  plaintiff  with  lar- 
ceny in  uttering  said  words."  This  is  strong- 
er than  the  Sustair  Case  in  that  there  is  evi- 
dence of  express  malice  In  the  letter,  and  the 
charges  against  the  plaintiff  are  preceded  by 
the  statement,  **!  will  have  a  suit  for  him 
when  he  comes  over,"  which  would  incline 
one  to  the  belief  that  the  defendant  intended 
to  charge  the  plaintiff  with  crime,  and  to  in- 
jure him. 

[3]  Nor  is  it  true  that  the  plaintiff  admi^ 
ted  the  truth  of  the  charges  made  against 
him.  He  expressly  denied  any  misconduct 
with  his  half-sister,  Cora,  and,  while  he 
admitted  taking  the  fodder,  his  explanations 
of  the  transaction  rebutted  the  idea  of  the 
presence  of  the  felonious  intent,  which  is  an 
essential  element  of  larceny. 

We  are  therefore  of  opinion  tihe  motion 
for  Judgment  of  nonsuit  was  properly  denied, 
and  .this  covers  all  of  the  exceptions  relied 
on  in  the  brief,  except  to  the  refusal  to'  per^ 
mit  certain  witnesses  to  answer,  when  asked 
as  to  a  conversation  vrith  Cora  Hall,  and  an 
exception  to  the  charge  permitting  the  Jury 
to  assess  punitive  damages. 

T^e  following  is  rei^resentative  of  the  three, 
exceptions  taken  to  the  refusal  to  allow  wit- 
nesses to  speak  of  conversations  with  Cora 
Hall: 


**t 


Q.  Did  yon  ever  hear  Cora  make  any  state- 
ment aboat  W.  O.  Hall  going  to  her  home? 
(Plaintiflf  objects.  Objection  sustained,  and  de- 
fendant excepts.  The  defendant's  coUDsel 
states  that  the  foregoing  question  is  asked  for 
the  purpose  of  mitigating  damages.)' 


>•> 


[4]  It  Will  be  noted  that  there  is  no  state- 
ment in  the  record  that  the  answer  to  the 
question  would  be  **Yes,"  nor  is  the  purport 
of  the  conversation  shown,, and,  so  far  as  we 
can  see,  if  a  new  trial  should  be  ordered,  the 
witness  might  deny  she  hadf  any  conversa- 
tion with  Cora  Hall,*and  the  exceptions  can- 
not therefok^e  be  considered.  Blue  v.  Brown, 
178  N.  C.  336,  100  S.  B.  618. 

[6]  The  charge  on  punitive  damages  is  in 
accord  with  the  authorities.  Fields  v.  By- 
num,  156  N.  a  418,  72  S.  B.  440;  Zvle  y.  King, 
167  N.  a  177,  88  8.  Bi  889. 
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His  honor  instnicted  the  jury  on  the  fourth 
issue  as  follows : 

"The  burden  of  this  issue  is  also  on  the 
plaintiff  to  satisfy  you  by  the  greater  weight  of 
the  evidence  that  the  words  written  were  writ- 
ten with  malice  toward  the  plaintiff.  What  is 
malice,  gentlemen  of  the  jury?  Malice  is  HI 
will,  spite.  Did  the  words  charge  these  crimes, 
and,  if  so,  were  they  written  because  the  de- 
fendant had  ill  will  or  spite  toward  the  plain- 
tiff? If  you  find  by  the  evidence  and  from  its 
greater  weight  that  the  words  were  written  with 
malice,  that  is,  was  it  ill  will  and  spite  towards 
the  plaintiff?  then  you  will  answer  this  fourth 
issue  'Yes.'  If  you  do  not  so  find,  you  will  an- 
swer it  'No.* " 

— and  on  the  fifth,  after  considering  compen- 
satory damages: 

"In  addition,  gentlemen  of  the  jury,  to  actual 
damages,  if  you  answer  the  fourth  issue  'Yes' — 
that  ia,  that  the  words  were  written  with  malice 
toward  the  plaintiff— you  may  allow  punitive 
damages.  Punitive  damages,  sometimes  called 
*smart  money,'  are  allowed  in  case  where  the 
injury  is  inflicted  in  a  malicious,  wanton,  and 
reckless  manner.  The  defendant's  conduct  must 
have  been  malicious  or  wanton,  displaying  a 
spirit  of  mischief  toward  the  plaintiff,  or  of 
reckless  and  criminal  indifference  to  his  rights, 
and  when  these  elements  are  present  damages 
conunensurate  with  the  injury  may  be  allowed 
by  way  of  punishment  of  the  defendant,  but 
these  damages  are  awarded  on  the  grounds  of 
public  policy,  for  example's  sake,  and  not  be- 
cause the  plaintiff  has  a  right  to  the  money. 
So,  in  addition  to  the  actual  damages,  gentle- 
men of  the  jury,  if  you  find  that  the  plaintiff  is 
entitled  to  recover  dsmages  at  all,  you  may 
allow  punitive  damages— that  is,  damages  by 
way  of  punishment  to  the  defendant  for  his 
conduct.  In  regard  to  this  matter  and  in  an- 
swering the  issue,  you  may  find,  first,  what  ac- 
tual damages  he  has  sustained,  and  then  add  to 
that  such  amount  as  you  may  find  that  the  de- 
fendant shall  be  punished  in  this  case  by  way 
of  punitive  damages,  and  the  two  together  will 
be  your  answer  to  the  issue;  that  is,  if  you 
decide  to  allow  punitive  damages  against  the 
defendant" 

The  charge  is  dear  and  accurate,  and  prop- 
erly safeguarded  the  rights  of  tihe  defendant 
No  error. 


(179  N.  O.  551) 

TOWN  OF  M0R6ANT0N  V.  AVERY. 

(No.  478.) 

(Supreme  Court  of  North  Carolina.    May  12, 

.  1920.) 

I.  Munloipal  oorporatlons  ^=9586~No  personal 
liability  on  assessmsnt  for  sidewalk. 
An  assessment  or  charge  for  paving  side- 
walks made  by  a  dty  under  Priv.  Laws  1885, 
e.  120,  §  61,  resting  on  statute,  is  solely  against 
the  land,  and,  if  the  land  be  insufficient  to  pay 
the  assessment  in  full,  the  remainder  cannot  be 
collected  from  the  owner. 


2.  Limitation  of  aetlons  ^s»34(7)— Assossmest 
for  paving  sidewalk  being  statntory,  ths 
three-year  limitations  applies;  ''owelty." 
An  assessment  made  by  a  dty  under  Priv. 
Laws  1885,  c.  120,  §  61,  for  paving  of  sidewslks 
rests  purely  on  statutory  foundation,  and  the 
three-year  limitation  prescribed  by  Revisid 
1905,  §  395,  subsec  2,  is  applicable;  the  pro- 
ceeding being  entirely  different  from  that  of 
partition  for  lands  to  which  a  ten-year  statute 
is  applicable,  notwitiistanding  the  power  of  the 
court  in  such  proceedings  to  grant  owelty,  which 
is  a  sum  directed  to  be  paid  to  make  the  par- 
tition equal,  for  that  power,  induding  the  im- 
position of  a  lien,  has  been  exerdsed  by  the 
courts  of  equity  from  time  immemorial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Owdty.] 

•  * 

Appeal  firom  Superior  Court,  Burke  Couh- 
ty;   Harding,  Juage. 

Action  by  the  Town  of  Morgant<m  agafnst 
Mrs.  Sallie  Avery.  From  a  judgment  for  de- 
fendant, plaintiff  appeals.   Affirmed. 

S.  J.  Ervin,  of  Morganton,  for  appellant 
Avery  &  Ervin,  of  Morganton,  for  appellee. 

BROWN,  J.  This  is  an  action  conmienced 
on  the  1st  day  of  February,  1917,  to  enforce  a 
tax  assessment  or  charge  for  paving  certain 
sidewalks  abutting  on  the  lot  of  land  of  the 
defendant,  under  Private  Laws  1885^  c.  120, 
i  61,  and  subsequent  amendatory  statutes. 

The  plaintiff  daimed  a  lien  on  said  lot  for 
one-half  the  cost  of  such  paving,  amounting 
to  $87.51,  with  interest  thereon  from  June  28, 
1911,  when  said  paving  was  done  and  com- 
pleted. 

The  defendant  pleaded  that  the  cause  of 
action  of  plaintiff  was  for  a  liability  created 
by  statute  and  was  barred  by  the  statute  of 
limitations  (Revisal,  subsec.  2,  |  395). 

[1, 2]  It  is  admitted  that  the  work  was  com- 
pleted in  June,  1911,  more  than  five  years  be- 
fore the  bringing  of  this  action.  The  statute 
provides  that  within  three  years  shall  be 
brought  "an  action  upon  a  liability  created 
by  statute,  other  than  a  penalty  or  forfeiture, 
unless  some  other  time  be  mentioned  In  the 
statute  creating  it.** 

We  are  of  opinion  that  the  action  is  barred. 
The  assessment  is  not  a  personal  liability  of 
the  defendant,  and  could  not  be  collected  out 
of  her  personalty  by  execution.  It  is  a  lia- 
bility created  solely  by  statute,  and  does  not 
arise  ex  contractu.  It  is  not  a  personal  lia- 
bility of  the  owner  of  the  land  to  he  collected 
by  execution;  it  is  a  statutory  charge  upon 
the  land  itself,  and  must  be  collected  by  pro- 
ceedings in  rem  in  a  court  having  equitable 
Jurisdiction  unless  some  other  legal  method 
is  provided  by  the  statute.  If  the  land  bene- 
fited is  Insufftdent  in  value  to  pay  the  assess- 
ment in  full,  the  remainder  cannot  be  col- 
lected out  of  the  other  estate  of  the  land- 
owner.   Canal  Co.  v.  WhlOey,  172  N.  a  102; 
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90  S.  B.  1;  Oommlflsioners  v.  Sparks,  103 
S.  E.  142,  this  term;  Raleis^  T.  Peace,  110 
N.  C.  32,  14  S.  E.  521,  17  L.  R.  A.  330. 

Without  tbe  creatlYe  force  of  the  statute, 
the  charge  upon  the  land  could  not  be  made. 
If  the  statute  was  repealed,  the  power  to  cre- 
ate the  charge  would  be  gone. 

In  Kirwin  v.  Neyln,  111  Ky.  682,  04  S.  W. 
647,  it  is  held: 

A  statute  *'proTiding  that  an  action  upon  a 
liability  created  by  statute  when  no  other  time 
is  fixed  by  tbe  statute  creating  the  liability  shall 
be  commenced  within  tve  years  next  after  the 
cause  of  action  accrued  applies  to  an  action  to 
enforce  a  lien  for  the  cost  of  a  street  im* 
provement  •  •  •  made  when  tbe  statute 
was  in  force;  and,  more  than  five  years  haying 
elapsed  between  the  time  the  lien  was  perfected 
by  the  acceptance  of  the  work  by  the  council 
and  the  time  the  action  was  instituted,  ^e  ac- 
tion was  barred." 

See  Bristol  v.  Washington  Ck)unty,  177  U.  S. 
144,  20  Sup.  Ct  585,  44  li.  Ed.  701. 

We  are  of  opinion  that  the  two  cases 
r^ed  upon  by  the  plaintiff  do  not  support  the 
contention  that  a  street  assessment  is  not  a 
liability  created  by  statute.  The  case  of 
Shackelford  t.  Staton,  117  N.  C.  75,  23  S.  B. 
101,  was  an  action  for  damages  against  the 
<derk  of  the  superior  court  of  Edgecombe 
county  for  a  tort,  a  dereliction  of  duty,  in 
failing  to  index  a  docketed  judgment  as  re- 
quired by  law.  The  court  held  the  action  was 
barred  within  three  years  after  the  defendant 
ceased  to  be  clerk,  saying: 

"*We  are  of  opmion  that  section  155  (2)  is 
the  statute  applicable  to  the  facts  in  this  case, 
for  this  action  is  founded  upon  a  liability  cre- 
ated by  statute,  •  •  *  and  there  is  no  other 
time  mentioned  in  this  statute  fixing  a  bar  to  a 
cause  of  action  accruing  under  it.** 

The  other  case,  Newsom  t.  HarriU,  168  N. 
G.  296b  84  S.  E.  337,  was  an  action  to  recover 
owelty  in  partition  proceedings.  This  is  a 
sum  directed  to  be  paid  to  make  the  partition 
among  cotenants  equal,  and  is  called  owelty. 
The  power  to  adjudge  owelty  has  been  from 
time  immemorial  a  power  exercised  by  the 
courts  to  adjust  the  equities  arising  out  of 
the  relation  of  the  parties  to  the  property  to 
be  divided.  It  was  not  a  creature  of  the 
statute,  but  the  lien  was  declared  on  the  more 
valuable  dividend  of  the  property  partitioned 
by  the  courts  of  equity  to  avoid  the  injustice 
of  taking  from  one  and  giving  to  another 
without  **an  equivalent  or  a  suflident  secu- 
rity for.  it"  The  subject  is  fully  treated  in 
chapter  32  of  Freeman  on  Cotenancy.  A  ten- 
year  statute  bars  the  right  to  recover  owelty 
charged  by  decree  upon  land  In  partition  pro- 


The  declaration  of  a  lien  in  partition  pro- 
ceedings is  in  pursuance  of  the  power  con- 
ferred upon  our  court  under  its  common-law 
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Jurisdiction,  and  bears  no  sort  of  analogy  to 
the  action  of  the  court  in  declaring  a  lien  for 
a  liability  expressly  created  by  statute.   Gyc. 
vol.  30,  p.  171. 
Affirmed. 

(ITO  N.  C.  587) 
MORRISON  V.  WALKER.     (No.  477.) 

(Supreme  Court  of  North  Carolina.    May  10, 

1920.) 

1.  Logs  and  lagging  ^=s>3(l5)— Grantor  of  Ism- 
bar  oonld  not  question  grantea's  rights  to  re- 
oover  inmber  out  on  ground  grantee  owed 
about  $5. 

In  an  action  to  recover  lumber  cut  by  plain- 
tiff on  defendant's  land  under  a  contract  re- 
quiring payment  to  defendant  of  $1  per  thou- 
sand feet  of  lumber  cut,  held  that  under  the 
pleadings,  and  in  view  of  defendant's  allega- 
tions tbat  plaintiff  failed  to  perform  his  agree- 
ment by  cutting  only  the  timber  easiest  in  ac- 
cess, defendant  could  not  question  tbe  right 
of  plaintiff  to  maintain  the  action  on  the 
ground  that  it  was  indebted  in  a  sum  less  than 
$5  for  lumber  already  cut. 

2.  Contrasts  ^es>3I6(4)  —  Strict  performanos 
may  be  waived  by  faiinre  to  objeot. 

Strict  performance  of  a  contract  may  be 
waived,  and  is  waived  where  no  objection  is 
made. 

3.  Logs  and  logging  ^s»3(l3)— Strict  perform- 
ance of  provision  for  payment  to  sslier  hsid 
waived. 

Where  the  contract  for  the  sale  of  standing 
timber  required  the  purchaser  to  pay  to  the 
landowner  $1  per  thousand  feet  of  lumber  cut, 
and  tbe  landowner  after  much  timber  bad  been 
cut  refused  to  allow  the  purchaser  to  remove 
lumber  cut  and  hacked,  on  the  ground  that  the 
purchaser  bad  breached  the  contract  by  fail- 
ing to  cut  any  save  tbe  timber  most  acces- 
sible, strict  performance  of  the  contract  as  to 
payment  was  thereby  waived,  and  purchaser's 
recovery  will  not  be  denied  on  the  ground  that, 
sometbing  less  than  $5  was  due  the  landowner, 
for  had  that  objection  been  made  it  could  have 
been  obviated. 

4.  Logs  and  logging  ^=»3(I3)  —  Purchaser's 
failure  to  pay  smail  sum  due  will  not  precluds 
rsoovery  of  iumber  out 

Where  a  landowner  sold  about  500,000  feet 
of  timber  under  an  agreement  that  be  was  to 
receive  $1  per  thousand  feet,  the  failure  of 
the  purcliaser,  who  had  paid  aU  sums  due,  to 
pay  an  amount  less  than  ^,  is  not  such  a  fail- 
ure of  performance  as  wUl  entitle  the  landown- 
er to  hold  timber  cut,  particularly  where  the 
exact  amount  had  not  been  ascertained  and 
the  landowner  accepted  a  chedc  tendered. 

5.  Evidense  ^=9489**0  pinion  testimony  as  to 
value  inadmisslhis,  where  witness  did  not 
have  knowledge  as  to  artlois. 

Where  a  witness  as  to  the  value  of  lum^. 
her  had  never  seen  the  same  and  did  not  know 
the  various  grades  or  their  percentages,  his 
opinion  testimony  as  to  value  should  not  have 
been  admitted,   and  when  his  disqualification 


For  otbcr 
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appeared  sboitld  have  been  stricken,  and  to  win 
not  support  Judgment. 

Appeal  from  Superior  Court,  Burke  Coun- 
ty; Harding,  Judge. 

Action  by  S.  R.  Morriaon  against  Joel 
Walker.  From  a  judgment  for  plaintiff,  de* 
fendant  appeals.  Reversed,  and  new  trial 
ordered  on  issue  of  damages. 

This  is  an  action  to  recover  certain  lumber 
cut  by  the  plaintifif  on  the  land  of  the  defend- 
ant, under  contract,  and  which  defendant  re- 
fused to  allow  the  plaintiff  to  remove. 

The  Jury  returned  the  following  verdict: 

"(1)  la  the  plaintiff  the  owner  and  entitled 
to  the  possession  of  the  lumber  described  in 
the  complaint  as  alleged?    Answer:    'Yes.' 

**(2)  Does  the  defendant  wrongfully  with- 
hold the  possession  of  the  lumber  described  in 
tHe  complaint  from  the  plaintiff?  Answer: 
*Yes,  as  to  the  60,000  feet;  no,  as  to  4,335 
feet/ 

*'(3)  What  was  the  value  of  the  lumber  taken 
by  the  defendant  under  his  replevy  bond  in  the 
claim  and  delivery  proceedings  on  the  date 
that  it  was  taken?     Answer:    '$579.91.' 

'*(4)  What  damage,  if  any,  has  plaintiff  sus- 
tained by  reason  of  the  defendant  wrongfully 
and  unlawfully  withholding  the  possession  of 
the  same  from  the  plaintiff?  Answer:  'G  per 
cent,  interest' 

'*(5)  Is  the  defendant  indebted  to  the  plain- 
tiff and,  if  so,  in  what  amount?  Answer: 
*|579.91  with  hiterest  on  |540.00  at  6  per  cent 
per  annum  from  the  first  day  of  this  term.' 

''(6)  What  damage,  if  any,  is  the  defendant 
entitled  to  recover  of  the  plaintifl  on  his  coun- 
terclaim?   Answer;    *$25.00.' 


f» 


Judgment  was  entered  in  favor  of  the 
plaintiff  from  which  defendant  appealed. 

The  exceptions  relied  on  are  stated  in  the 
opinion. 

Avery  &  Ervin  and  Spainhour  &  Mull,  all 
of  Morganton,  for  appellant 

Avery  &  Hairfield,  of  Morganton,  A.  A. 
Whitener,  of  Hickory,  and  R.  L.  Huffman,  of 
Morganton,  for  appellee. 

ALLEN,  J.  The  contract  executed  by  the 
defendant,  and  under  which  the  plaintiff  op- 
erated, conveys  all  the  timber  on  a  certain 
tract  of  land,  with  the  right  to  enter  upon  the 
land  and  cut  and  remove  the  same«  with  pro- 
vision that  the  defendant  should  be  paid  $1 
per  thousand  before  "removing  off  said  land," 
and  the  verdict,  interpreted  in  connection 
with  the  pleadings,  the  evidence,  and  the 
charge,  shows  that  the  plaintiff  cut  two  yards 
of  lumber,  aggregating  about  115,000  feet, 
which  he  removed  after  paying  the  defendant 
therefor,  and  that  he  afterwards  cut  another 
yard,  supposed  to  contain  about  60,000  feet, 
but  which  really  amounted  to  64.335  feet,  and 
that  he  paid  the  defendant  $60  for  this  last 
yard,  leaying^due  on  the  yard  $4.33,  although 
this  was  not  ascertained  until  the  verdict, 


and  that  the  defendant  then  refused  to  allow 
the  plaintiff  to  remove  the  lumber,  and  this 
action  was  commenced  to  recover  it 

On  these  facts  the  defendant,  by  demurrer 
ore  tenus  and  by  exceptions  to  the  diarge  of 
the  court,  presents  the  question  of  the  right 
of  the  plaintiff  to  maintain  his  action,  insist- 
ing that  as  the  plaintiff  did  not  pay  the  full 
amount  due  for  the  last  yard  of  lumber,  no 
title  vested  in  him,  on  which  he  can  recover. 

[1]  In  other  words,  the  defendant  invokes 
the  doctrine  of  strict  performance  of  the 
terms  of  the  contract,  and  by  its  aid  seeks  to 
hold  lumber  which  the  receivers  in  this  ac- 
tion have  sold  for  $500  because  the  plaintiff 
failed  to  pay  4.33  per  cent  of  the  purchase 
price,  when  neither  the  plaintiff  nor  defend- 
ant knew  this  amount  was  due. 

We  do  not  think  the  position  is  open  to  the 
defendant  on  the  pleadings. 

The  plaintiff  in  the  third  paragraph  of  the 
complaint,  after  stating  the  facts  as.  to  cut- 
ting and  removing  the  first  two  years  of  115^- 
000  feet  after  paying  therefor,  alleges  thatr^ 

He  "bad  cut  a  second  yard  of  lumber  and 
had  the  same  hacked  and  put  otk  sticks  In  ac- 
cordance with  said  contract,  the  amount  of 
lumber  of  said  second  yard  being  60,978  feet, 
for  which  plaintiff  was  due  defendant  under 
said  contract  at  $1  per  thousand  feet  the  sum 
of  $60.98,  and  plaintiff  paid  defendant  $60, 
though  defendant  was  due  and  owing  plaintiff 
at  the  time  over  $30  for  mill  culls  taken  aod 
removed  by  defendant  from  the  first  yard  of 
lumber  of  plaintiff,  and  for  which  defendant 
has  refused  to  pay,  though  demand  has  been 
made  for  payment  of  same." 

The  defendant  says  in  reply : 

"Answering  the  third  section  of  the  complaint, 
this  defendant  admits  that  one  Hilderbran, 
representing  himself  as  agent  for  the  plaintiff, 
entered  upon  a  portion  of  defendant's  land,  and 
cut  about  175,000  feet  of  lumber,  and  that 
plaintiff  paid  defendant  at  the  rate  of  $1  per 
thousand  feet  therefor." 

Note  that  175,000  feet  covers  the  yard  In 
controversy,  as  there  was  only  115,000  feet  in 
the  first  and  second  yards. 

The  defendant  then  alleges  that  under  the 
contract  with  the  plaintiff  he  was  required 
to  cut  all  the  timber  on  the  land  amounting  to 
500,000  feet,  that  he  failed  to  perform  bis 
agreement,  and  on  the  contrary  only  cut  175,- 
000  feet,  and  this  of  the  timber  easiest  of  ac- 
cess, and  he  demands  damages  for  this  breach 
of  the  contract ;  and  in  the  fourth  paragraph 
of  the  answer  he  says  he  refused  to  permit 
the  plaintiff  to  remove  the  last  yard  because 
of  the  above  breach,  and  does  not  refer  to  the 
failure  of  the  plaintiff  to  pay  in  full  for  it 

This  is,  as  it  appears  to  us,  an  admission 
that  the  plaintiff  paid  fov>.aU  the  timber  be 
cut,  and,  if  so,  no  Issue  qt  payment  was  rais- 
ed by  the  pleadings,  and  no  Queetion  as  to  the 
right  to  malntiiin  the  action,  because  of  fail- 
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ure  to  pay  a  small  amount,  finally  discovered 
Co  be  due. 

[2,  3]  Again,  if  payment  was  not  admitted, 
the  defendant  refused  to  allow  the  plaintiff  to 
remove  the  timber  upon  the  distinct  ground 
that  the  plaintiff  had  breached  the  contract 
by  failing  to  out  all  the  timber  on  the  land, 
and  he  will  not  be  permitted  now  to  assign 
another  and  different  objection,  which  could 
have  been  easily  removed  if  made  at  the  time. 

"The  strict  performance  of  a  contract  may 
be  waived.  A  person  for  whose  benefit  anything 
is  to  be  done  may,  if  he  pleases,  dispense  with 
any  part  of  it,  or  circumstance  in  the  mode 
of  performance.  Where  he  is  present  to  re- 
ceive performance,  whatever  is  not  exactied 
is  considered  as  waived,  for  if  objection  had 
been  made  on  .the  ground  of  these  matters  in 
which  the  proposed  performance  was  deficient, 
these  might  have  been  supplied  at  the  time, 
and  therefore  it  is  not  proper  to  surprise  the 
party  who  performed  the  act,  by  an  objection 
to  the  mode  of  performance,  after  his  vigilance 
has  been  disarmed  by  an  apparent  acquiescence, 
for  that  would  be  a  fraud.**  6  R.  G.  Ij.  d90; 
Decamp  v.  Feay,  0  Serg.  A  R.  (Pa.)  S23,  9 
Am.  Dec.  372; 

[4]  Nor  should  the  right  to  maintain  this 
action  be  denied  because  of  failure  to  pay 
$4.33  on  a  contract  for  lumber  worth  more 
than  $500  when  the  exact  amount  due  had 
not  been  ascertained,  and  after  acceptance  by 
Che  defendant  of  a  check  for  the  lumber, 
without  objection  before  the  action  was  com- 
menced, so  far  as  the  record  discloses,  that 
payment  in  full  had  not  been  made. 

In  Westerman  v.  E^bre  Co.,  162  N.  O.  294, 
78  S.  E.  222,  the  plaintiff  contracted  to  cut 
50,000  cords  of  wood,  for  which  the  defend- 
ant was  to  pay  $3  per  cord,  and  the  defendant 
further  agreed  to  build  ^certain  shacka  for 
housing  the  plaintiff's  hands,  which  it  failed 
to  do.  It  was  held  that  the  failure  to  build 
the  shacks  did  not  justify  the  severance  of 
the  contract  relation,  and  of  this  phase  of 
the  case  the  court  said : 


tt^ 


'It  is  not  every  breach  of  contract  that  will 
operate  as  a  discharge  and  justify  an  entire 
refusal  to  perform  farther.  Speaking  generally 
to  this  question,  in  Anson  on  Contracts,  p. 
349;  the  author  says:  'But  though  every  breadi 
of  the  contractual  obligation  confers  a  right 
of  action  upon  the  injured  party,  it  is  not 
every  breach  that  relieves  him  from  doing  what 
he  has  undertaken  to  do.'  The  contract  may 
be  broken  wholly  or  in  part,  and  If  in  part. 
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the  breach  may  not  be  sufficiently  important 
to  operate  as  a  discharge,  or,  if  it  be  so,  the 
injured  party  may  choose  not  to  regard  it  as 
a  breach,  but  may  continue  to  carry  out  the  con- 
tract, reserving  to  himself  the  right  to  bring 
action  for  such  damages  as  he  may  have  sus- 
tained.'' 

[6]  We  are  therefore  of  opinion  the  plain- 
tiff has  the  right  to  prosecute  this  action,  but 
there  is  error  in  the  admission  of  evidence  on 
the  issue  of  damages  which  entitles  the  de- 
fendant to  a  new  trial  on  that  issue. 

For  the  purpose  of  showing  the  value  of 
the  lumber,  the  following  question  was  pro- 
pounded to  the  plaintiff,  S.  R.  Morrison,  while 
testlilying  as  witneas  in  his  own  behalf: 
"What  was  the  market  value  of  that  lumber 
per  thousand  feet  at  the  time  of  the  institu* 
tion  of  this  action?"  Defendant  objected; 
objection  overruled  and  defendant  excepted. 
The  witness  answered:  "It  was  worth  $18 
per  thousand  feet" 

On  cross-examination  he  testified: 

"I  never  saw  the  lumber  I  took  th«  claim 
and  delivery  for.  I  certainly  am  swearing  to 
the  value  of  it.  I  don't  know  how  much  pine 
there  was  of  it  to  my  own  knowledge;  don't 
know  how  much  oak  there  wag  of  my  own 
knowledge.  The  price  of  poplar  and  oak  is 
very  near  the  same  price.  Don't  know  how 
much  poplar  there  was  of  my  own  knowl- 
edge. There  is  a  dilference  in  the  price  of 
pine  and  poplar.  I  didn't  see  the  lumber.  I 
can  swear  to  the  value  of  it,  because  I  know 
how  much  it  cost  to  get  it  pat  there  where 
it  was,  and  I  know  what  I  got  for  the  other 
lumber  I  sold  off  the  same  tract  It  certain- 
ly was  worth  as  much  as  the  other  was.  I 
know  because  I  got  part  of  it,  one  yard  of 
it,  and  sold  it  I  know  how  much  was  there, 
but  not  of  my  own  knowledge.  If  that  had  been 
half  pine,  there  would  have  been  a  difference. 
I  can't  swear  there  was  the  same  proportion  of 
niTie  \j]  this  ss  the  one  I  sold.  Of  my  own 
knowledge,  I  don't  know  what  the  lumber  was 
worth." 

There  is  no  other  evidence  of  value  in  the 
record,  and  as  the  witness  had  never  seen  the 
lumber,  knew  nothing  of  the  grade,  and  had 
no  knowledge  of  the  different  kinds  of  lum- 
ber, of  unequal  value  in  the  yard,  he  ought 
not  to  have  been  permitted  to  testify  in  the 
first  instance,  or  his  evidence  ought  to  have 
been  stricken  out  when  his  disqualification 
was  shown. 

New  trial  on  issue  of  damages. 
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LOWER    CREEK    DRAINAGE    COM'RS 
SPARKS  et  HX.     (No.  476.) 


V. 


(Supreme  Coart  of  North  Carolina.    Biay  19, 

1920.) 

1.  Justfoes  of  tho  fieaoo  ^=»I4I(2)— Juiisdlo^ 
tion  on  appoai  from  Justice  it  derivative. 

The  jurisdiction  of  the  superior  court  on 
appeal  from  justice  court  is  entirely  deriva- 
tive, and,  if  the  justice  had  no  jurisdiction  of 
the  action,  the  superior  court  acquires  none  by 
the  appeaL 

2.  Justices  of  the  peace  ^=^34(1),  37(1)— No 
Jurisdiction  to  declare  lien  for  dralnane  ben- 
efits. 

A  proceeding  to  fix  the  lien  of  an  assess- 
ment  for  drainage  district  under  Laws  1909, 
c  9dv  i  4,  which  confers  jurisdiction  thereof 
on  the  justice  of  the  peace,  is  not  an  action 
on  contract  or  one  in  which  any  property  is 
involved,  since  it  is  merely  to  determine  the 
liability  of  property  for  benefits  resulting  from 
the  drainage,  and  is  therefore  a  proceeding  of 
which  the  justice  has  no  jurisdiction  under 
Const,  art  4,  |  27,  prescribing  jurisdiction  of 
justice  in  dvil  actions. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Coiirt,  Burke  Coun- 
ty;  Harding,  Judge. 

Action  by  the  Lower  Greek  Drainage  Com- 
missioners against  J.  W.  Sparks  and  wife. 
Action  dismissed  by  the  superior  court  on  ap- 
peal from  the  justice  of  the  peace  for  want 
of  jurisdiction,  and  plaintiff  appeals.  Af- 
firmed. 

This  is  an  action  commenced  before  a  jus- 
tice of  the  peace,  and  heard  in  the  superior 
court  on  appeal,  to  enforce  an  assessment 
aigainst  the  lands  of  the  defendants,  levied  by 
the  commissioners  of  Lower  Creek  drainage 
district  under  chapter  90,  Public  Laws  1909, 
which,  after  providing  for  the  assessment, 
says  in  section  4: 

"The  said  assessment  so  levied  shall  con- 
stitute a  lien  upon  the  lands  so  assessed  only 
which  shall  be  the  land  designated  by  said 
freeholders  in  their  report  as  injured  or  ren- 
dered less  productive  as  aforesaid;  and  the 
said  collector  shall  be  empowered  to  bring  an 
action  in  the  name  of  the  corporation  to  en-  < 
force  said  lien  by  subjecting  the  land  intended 
to  be  benefited  by  rendering  it  more  productive, 
either  in  the  superior  court  or  before  a  jus- 
tice of  the  peace,  and  the  court  having  jurisdic- 
tion of  the  amount  due  shall  have  power,  upon 
summons  served  upon  any  of  said  landowners, 
as  prescribed  in  cases  where  actions  are 
brought  to  enforce  money  demands  where  said 
landowners  shall  fail  to  pay  such  assessment 
on  or  before  the  first  of  December  of  the  year 
in  which  such  assessment  shall  have  been 
levied;  and  the  court,  on  trial,  shall  have 
power  to  adjudge  that  such  assessment  shall 
constitute  a  lien  on  the  land  assessed,  and  that 
the  sheriff  of  the  county  shall  sell  the  said  land 


and  the  cost  of  the  action  so  brought  to  enforce 
it:  Provided,  however,  that  either  the  plain- 
tiff or  the  defendant  in  such  action  shall  have 
the  right  to  appeal,  as  provided  by  law  in  oth- 
er cases,  upon  giving  bond  in  the  sum  of  a  hun- 
dred dollars/* 

The  justice  rendered  judgment  in  favor  of 
the  defendants,  and  the  plaintiff  appealed, 
and  in  the  superior  court  the  action  was  dis- 
missed for  want  of  jurisdiction,  and  the 
plaintiff  again  appealed. 

Mark  Squires,  of  Lenoir,  and  R.  L.  Huff- 
man and  S.  J.  Ervin,  both  of  Morganton,  for 
appellant 

Spainhour  &  Mull,  of  Morganton,  for  appel- 
lees. 

ALLEN,  J.  [1]  The  jurisdiction  of  the  su- 
perior court  on  appeal  from  a  justice  of  the 
peace  is  derivative,  not  original,  and  if  the 
justice  has  no  jurisdiction  of  the  action  the 
superior  court  has  none.  This  has  been  de- 
cided many  times  in  our  court 

In  Boyett  v.  Vaughan,  85  N.  G.  366,  the 
court  said  in  a  unanimous  opinion: 

"It  is  the  jurisdiction  of  the  justice  of  the 
peace  which,  on  appeal,  gives  jurisdiction  to 
the  superior  court,  and  of  course  if  the  jus- 
tice had  no  jurisdiction  the  superior  court  could 
have  none." 

And  again  In  Ijamea  t.  McCXamroch,  92  N. 
C.  865: 

''The  jurisdiction  of  the  superior  court  in  ap- 
peals from  justice's  courts  is  entirely  deriva- 
tive. If  the  justice  in  such  cases  has  no  juris- 
diction of  the  action,  the  superior  court  can 
derive  none  by  the  appeaL* 


•* 


assessed    to   satisfy  such   assessment   upon    it  J  perior  court  had  none." 


Both  of  these  cases  were  cited  and  approv- 
ed in  Robeson  v.  Hodges,  105  N.  a  49,  11  S. 
E.  264,  in  an  opinion  written  by  Chief  Jus- 
tice Clark,  in  whidi  he  quotes  from  the  first 
that— 

"It  is  the  jurisdiction  of  the  justice  of  tho 
peace  which,  on  appeal,  gives  jurisdiction  to 
the  superior  court,  and,  of  course,  if  the  jus- 
tice had  no  jurisdiction  the  superior  court 
could  have  none,  and  therefore,  by  allowing  an 
amendment  in  the  transcript  which  enlarges  the 
cause  of  action  beyond  the  jurisdiction  of  the 
justice,  it  must  necessarily  oust  itself  of  ju- 
risdiction." 

And  the  same  learned  judge  concurred  In 
the  opinion  written  by  Chief  Justice  Furches 
in  State  v.  Wiseman,  131  N.  C.  797,  42  S.  E. 
827,  in  which  it  was  said : 

"In  cases  where  bills  are  found  In  the  su- 
perior court,  its  jurisdiction  Is  originaL  But 
in  cases  of  appeal  from  justices  of  the  peace, 
its  jurisdiction  is  derivative,  and  it  has  no  more 
or  greater  jurisdiction  than  the  justice  of  the 
peace  had,  and  if  the  justice  had  none  the  su- 
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Hoke»  J^  says  in  Cheese  Oo.  t.  PipUn,  1B5N. 
O.  396,  71  8.  E.  442,  37  L.  B.  A.  (N.  S.)  006: 

"The  cause  haying  originated  in  the  court 
of  a  justice  of  the  peace,  questions  of  juris- 
diction must  be  considered  and  determined  in 
reference  to  that  fact,  and  numerous  and  re- 
peated cases  with  us  are  to  the  effect  'that 
the  jurisdiction  of  the  superior  court  on  ap- 
peals from  a  justice  of  the  peace  is  entirely 
derivative,  and  if  the  justice  had  no  jurisdic- 
tion, in  an  action  as  it  was  before  him,  the 
superior  court  can  derive  none  by  amendment' 
<Ijames  v.  McClamroch,  92  N.  0.  362)— a  prin- 
ciple fuUy  approved  by  the  present  Chief  Jus- 
tice, delivering  the  opinion  of  the  court  in 
Bobeson  v.  Hodges,  106  N.  C.  49,  and  reaffirmed 
and  applied  at  the  present  term  in  Wilson  y.  In- 
anrance  Co." 

All  of  these  authorities  are  dted  and  ap- 
proved in  McLaurin  v.  Mclntyret  167  N.  C. 
353,  83  S.  E.  627. 

[2]  The  question  therefore  presented  by  the 
appeal  is:  Did  the  Justice  have  jurisdiction 
•of  the  action? 

The  Constitution  of  the  state  (article  4,  i 
27)  limits  the  jurisdiction  of  justices  in  dvil 
matters  to  "dvil  actions  founded  on  contract, 
wherein  the  sum  demanded  shall  not  exceed 
two  hundred  dollars,"  and  authorizes  the 
Oeneral  Assembly  to  confer  Jurisdiction  in 
''other  dvil  actions  wherein  the  value  of  the 
property  in  controversy  does  not  exceed  ISfty 
dollars,"  and,  as  tliere  is  neither  allegation 
nor  proof  of  any  contract  between  the  plain- 
tUf  and  defendants  as  the  foundation  of  the 
action,  and  there  is  no  property  in  contro- 
yersy,  but  simply  the  question  of  liability  for 
an  assessment,  the  Justice  had  no  Jurisdic- 
ti<m. 

Assessments  are  sustained  upon  the  ground 
of  benefit  to  the  property,  which  is  the  debt^ 
or,  and  not  the  owner  of  the  piroperty. 

"The  lien  of  the  charges  for  drainage  is  not 
a  debt  of  the  owner  of  the  land  therein,  but 
is  a  charge  solely  upon  the  land,  and  accrues 
pari  passu  with  the  benefits  as  they  shall  ac- 
-erpe  thereafter.  They  are  not  liens  until  they 
successively  fall  due,  and  are  presumed  to  be 
paid  out  of  the  increased  productiveness  and 
other  benefits  as  they  accrue  from  time  to  time, 
^niese  assessments  are  to  be  levied  from  time 
to  time  to  pay,  not  the  indebtedness  of  the 
owner  of  any  tract,  but  to  pay  the  bonded  in- 
debtedness of  the  district."  Pate  v.  Banks,  178 
N.  C.  141,  lOO  S.  E.  251. 

This  case  also  notes  the  distinction  be- 
tween assessments  and  laborers'  and  median- 
ics'  liens,  whidi  must  have  a  debt  on  which 
a  personal  Judgn^ent  may  be  recovered  to 
rest  on,  tiie  last  being  represented  by  Smaw 
V.  Cohen,  96  N.  C.  85,  and  Weathers  v.  Bor- 
^ders,  124  N.  C.  610,  32  S.  E.  881,  on  whidi 
the  plaintlfl  relies,  and  holds  that — 

"These  'public  charges'  are  entirely  different 
irom  a  mortgage  which  is  to  secure  an  indebt- 
•edness  of  the  mortgagor  for  a  benefit  such  as 
money  borrowed,  ^r  other  purpose,  already  re- 


ceived, nor  Hke  the  laborer's  or  medianic's  Hen, 
which  is  for  benefit  already  received,  and  which 
is  primarily  a  personal  debt  of  the  employer." 

It  says  farther: 

'"Pavement*  assessments,  as  is  said  in  Ral- 
eigh V.  Peace,  110  N.  C.  32,  are  like  these  as- 
sessments for  drainage  purposes,  being  'found- 
ed upon  the  prindple  that  the  land  abutting  up- 
on the  improvement  receives  a  benefit  over 
and  above  the  property  of  the  dtizens  generally 
and  should  be  charged  with  the  value  of  such 
peculiar  benefits'  and  'do  not  authorise  a  per- 
sonal judgment  against  tiie  owner  of  the  prop- 
erty*" 

— ^thereby  approving  the  decision  in  Peace  v. 
Raleigh  that  a  statute  providing  for  a  per- 
sonal judgment  "is  invalid,"  and  imder  the 
same  prindple  the  Gteneral  Assembly  cannot 
confer  Jurisdiction  on  justices  denied  by  the 
Constitution. 

No  stronger  proof  can  be  produced  to  show 
that  the  plaintiff's  cause  of  action  is  not 
"founded  on  contract"  than  the  statement  of 
our  court  that  no  personal  Judgment  can  be 
recovcsred,  because  we  recognize  fully,  as  a 
part  of  the  obligation  of  contracts,  the  right 
to  enforce  payment  by  Judgment  and  execu- 
tions. 

The  question  |s,  however,  settied  against 
the  plaintiff  in  Canal  Ca  v.  Whitiey;  172  N. 
C.  102,  90  8.  B.  2,  which  was  an  action  oon>- 
menced  before  a  Justice  of  the  peace  to  re- 
cover an  assessment  of  $45  levied  tmder  the 
drainage  laws,  in  whidi  the  coart  says,  by 
unanimous  opinion: 

"We  are  of  opinion,  however,  that  this  action 
will  not  lie,  and  that  the  justice  of  the  peace 
has  no  jurisdiction  to  entertain  it.  It  is  not  a 
debt  and  does  not  arise  ex  contractu." 

We  are  therefore  of  oi^nion  there  is  no  er- 
ror. 
AflSnnedi 

CLARK,  C.  J.  (dissenting).  The  statute 
under  which  this  proceeding  was  instituted 
is  very  plain.    It  provides  that — 

The  "collector  shall  be  empowered  to  bring 
an  action  in  the  name  of  the  corporation  to 
enforce  said  lien  by  subjecting  the  land  intend- 
ed to  be  benefited  by  rendering  it  more  pro- 
ductive, either  in  the  superior  court  or  before 
a  justice  of  the  peace,  and  the  court  having 
jurisdiction  of  the  amount  due  shall  have  pow- 
er, upon  summons  served  upon  any  of  said, 
landowners,  as  prescribed  in  cases  where  ac- 
tions are  brought  to  enforce  money  demands 
where  said  landowners  shall  fail  to  pay  such 
assessment  on  or  before  the  first  of  December 
of  the  year  in  which  such  assess'ment  shaU 
have  been  levied;  and  the  court,  on  trial,  shall 
have  power  to  adjudge  tiiat  such  assessment 
shall  constitute  a  lien  on  the  land  assessed,  and 
that  the  sheriff  of  the  county  shall  sell  the  said 
land  assessed  to  satisfy  such  assessment  upon 
it  and  ths  oost  of  the  action  so  biwight  to  en- 
force it" 
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This  statnte  antluMixes  the  oonrt  to  de- 
clare the  assessment  a  lien  for  the  amount^ 
and,  if  the  amoant  is  under  |200,  the  Juris- 
diction is  in  the  court  of  the  justice  of  the 
peace,  and,  if  over  that  amount,  it  is  in  the 
superior  court,  and  upon  the  declaration  of 
the  lien  the  sheriff  proceeds  to  sell  to  collect 
said  sum. 

This  is  precisely  the  case  of  Smaw  ▼•  Ck>- 
hen,  95  N.  O.  87,  where  the  court  held  that 
an  action  to  enforce  a  lien  for  materials  and 
work  and  labor  done,  which  is  for  less  than 
$200,  is  in  the  Jurisdiction  of  a  Justice  of  the 
peace.  Smith,  C.  J.,  saying: 

"The  present  action,  thoagh  instituted  as  well 
to  enforce  the  lien  as  to  establish  the  debt  to 
which  it  attaches,  is,  by  the  law,  required  to 
be  prosecuted  in  the  court  having  jurisdiction, 
according  to  the  amount  daimed  under  the  con- 
tract, and  in  no  other.  The  statute  must  con- 
trol and  modify  the  general  rule  as  laid  down 
in  those  cases,  and,  as  it  denies  jurisdiction 
in  the  superior  court  for  the  sum  demanded, 
we  cannot  assume  and  undertake  to  exercise 
if 

In  Smaw  y.  Cohen  iSxe  action  was  to  en- 
force a  lien  against  the  land  of  a  feme  coTert 
who  at  that  time  could,  not  be  liable  on  a  con- 
tract, but  the  proceeding  to  declare  the 
amount  of  the  lien  was  held. to  be  before  the 
justice.  Of  the  peace,  and  the 'sheriff  proceed- 
ed to  collect  That  case  is  exactly  on  all 
fours  with  this. 

In  Farthing  r.  Shields,  106  N.  0.  300,  10 
S.  E.  1001,  Shepherd,  J.,  said : 

"Smaw  y.  Cohen,  05  N.  C.  86,  may  be  sus- 
tained, as  to  the  liability  of  the  separate  es- 
tate, on  the  ground  that  the  statute,  chapter 
41  of  the  Code  (liens),  directly. charges  it" 

— ^whicfa  is  exactly  the  case  here.  This  Is  not 
un.actiop  to  collect  a  debt,  hut  to  adjudge  the 
amount  of  the  lien,  which  is  within  the  juris-, 
diction  of  the  justice,  and  then  the  sheriff 
proceeds  to  collect. 

In  Weathers  y.  Borders,  124  N.  C.  611,  32 
S.  B.  881,  Furches,  J.,  says: 

"Smaw  y.  Cohen  ♦  •  ♦  is  authority  for 
holding  that,  where  the  debt  sued  for  is  less 
than  $200,  the  action  should  be  brought  before 
a  justice  of  the  pr  re,  and  that,  where  the 
debt  is  establiithed  by  the  judgment,  the  stat- 
ute creates  a  lien.  But  where  the  debt  is  less 
than  $200.  and  it  is  sought  to  establish  an 
equitable  lien,  the  action -must  be  brought  in 
the  superior  court,  as  a  justice  of  the  peace 
has  no  equitable  jurisdiction." 

In  Finger  y.  Hunter,  130  N.  C.  632,  41  a 
E.  800,  the  court  said: 

"The  proceeding,  being  for  a  lien  under  $200, 
was  properly  brought  in  the  justice's  court 
Smaw  y.  Cohen,  05  N.  C.  85.' 


ft 


In  Haryey  y.  Johnson,  133  N.  O.  358,  45  S. 
B.  646,  Walker,  J.,  says : 

"The  act  of  1901  is  an  amendment  to  section 
1781  of  the  Code,  which  subjects  the  property 


upon  whfdi  the  repairs  or  improyements  are 
made  to  a  hen.  This  brfaiga  the  cass  directly 
within  the  reason  for  the  decision  in  Smaw  y. 
Cohen,  05  N.  C.  85.  In  that  case  the  jurisdic- 
tion of  the  justice  was  sustained  by  reason  of 
the  express  requirement  of  the  statute  that  a 
suit  against  the  person  to  enforce  such  a  lien, 
when  the  amount  is  less  than  $200,  shall  be 
brought  in  a  justice's  court" 

In  Ball  y.  Paquin,  140  N.  C.  95»  52  S.  £. 
414,  3  L.  R.  A.  (N.  S.)  307,  Connor,  J^  says; 

"In  Smaw  y.  Cohen,  95  N.  C  85,  It  was  held 
that  an  action  against  a  married  woman  to 
enforce  a  lien  for  an  amount  less  than  $200 
Mras  within  the  jurisdictioa  of  a  justice  of  the 
peace." 

In  all  these  cases,  as  in  the  present,  there 
was  no  personal  judgment  against  the  de- 
fendant, for  at  that  time  the  Martin  Act  had 
not  been  passed,  and  it  was  held  that  a  per- 
sonal judgment  could  not  be  obtained  against 
a  married  woman. 

In  Rutherford  y.  Ray,  147  N.  C.  258,  61  S. 
B.  59,  it  Is  said  by  Connor,  J.: 

"In  Smaw  y.  Cohen,  95  N.  C.  85,  it  is  held 
that  the  justice  has  jurisdiction  of  an  action 
to  enforce  a  lien  against  the  property  of  a 
married  woman  if  the  sum  demanded  is  less 
than  $200.  This  decision  is  based  upon  the 
language  of  the  statute.  It  will  be  obseryed 
that  the  statnte  ases  the  words  'according  to 
the  jurisdiction  thereof.' " 

All  these  casea,  are  exactly,  in  point,  for  in 
them,  no  personal  judgment  could  be  render- 
ed against  the  defendant,  a  married  woman, 
but  the  court  sustained  the  jurisdiction  be- 
cause the  amount  for  which  the  li^i  was  ad- 
judged was  less  than  $200,  and  the  lien  was 
not  equitable,  but  statutory,  and  the  sher- 
iff proceeded  to  collect  In  those  cases,  as  in 
this,  it  was  not  sought  to  decree  an  equitable 
lien,  but  the  lien  was  created  by  the  statute, 
as  a  result  of  the  final  decree  establishing 
the  drainage  district,  and  the  justice  merely 
adjudged  the  amount  due  under  the  lien. 

This  renders  it  unnecessary  to  consider  the 
other  reasons  assigned  in  the  opinion  of  the 
court;  for  If,  as  these  cases  hold,  the  mag- 
istrate has  jurisdiction,  the  appeal  ought  not 
to  have  been  dismissed.  Under  our  practice, 
the  court  does  not  favor  dismissing  an  action 
for  want  of  jurisdiction  if  the  court  -can  sus- 
tain it,  nor  requiring  the  heavier  cost  and  the 
delay  involved  by  proceeding  in  the  superior 
court  when  the  justice  of  the  peace  has  juris- 
diction of  the  amount 

Civil  causes  of  action  are.  divided  into  those 
on  contract  and  torts.  It  la  this  division  that 
is  referred  to  in  prescribing  the  jurisdiction  of 
j>ustices  of  the  peace  to  '*civil  actions  founded 
on  contract  wherein  the  sum  demanded  shall 
not  exceed  $200,  and  wherein  the  title  to  real 
estate  shall  not  be  in  controversy,"  and  "of 
other  dvil  actions  wherein  the  value  of  the 
property  in  controv^ngr  does  not  exceed  $60." 


N.a) 


HODass  T.  vniaiNiA-CABOiimA  bt.  oo. 
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This  last  was  construed  in  Malloy  v.  V>[iyette- 
ville,  122  N.  a  480,  29  S.  B.  880,  to  anthoriBe 
Justices  to  take  cognizance  of  actions  for 
damages  not  exceeding  $60  to  property.  Jus- 
tices were  not  given  jurisdiction  of  torts,  but 
that  Jurisdiction  of  contracts  was  not  re- 
stricted to  tlM  narrower  meaning  of  agree* 
ments  is  shown  by  the  fact  that  indebtedness 
for  a  tax,  or  a  lien,  and  under  a  Judgment, 
are  construed  to  be  contracts,  though  the 
debtor  cannot  be  said  in  either  case  to  haTS 
agreed  to  be  liable. 


(17»  N.  C.  566) 

HODGES  V.  VIRGINIA-CAROLINA  RY.  CO. 

(No.  357.) 

(Supreme  Court  of  North  Carolina.    May  19, 

1920.) 

I.  Pleading    «=3»34(3),    214(1)— Demnrrer   to 
complaint  admits  allegations. 

On  demurrer  to  the  complaint,  its  allega- 
tions of  fact  must  be  accepted  as  true,  and  in- 
terpreted in  the  light  most  favorable  to  plam- 
tiff. 

2.  Daatli  ^:s»i7  —  Cutting  telephone  line  nssd 
for  sailing  doctor  held  cause  of  death. 

A  railroad,  which  wrongfully  cut  a  tele- 
phone company's  line,  so  that  plaintiff  was  un- 
able to  secure  the  services  of  a  physician  to 
attend  his  wife  in  childbirth,  as  he  had  previ- 
ously arranged,  result  being  that  the  wife  died, 
was  liable  in  damages  to  plaintiff  for  such 
tort,  a  misdemeanor  punishable  with  fine  or 
imprisonment, '  under  Bevisal  10<K5,  |  3845; 
damages  not  being  too  remote. 

Appeal  from  Superior  CJourt,  Ashe  County ; 
McElroy,  Judge. 

Action  by  R.  L.  Hodges,  administrator  of 
Biartha  Hodges,  deceased,  against  the  Vir- 
ginia-Cftirollna  Railway  Company.  From  a 
Judgment  dismissing  the  action,  plaintifC  ap- 
peals.   EIrror. 

The  defendant  demurred  to  the  complaint 
upon  the  ground  that  it  did  not  state  a  cause 
of  action.  The  plaintiff,  administrator  of 
Martha  Hodges,  was  her  husband.  She  died 
during  childbirth  on  Msirch  22,  1918.  The 
complaint  is  as  follows: 

•That  prior  to  March  22,  1918,  and. prior  to 
the  building  and  construction  of  the  Virginia- 
Carolina  Railway  Company's  line  of  railroad 
into  Ashe  county.  North  Carolina,  there  was  a 
telephone  line  running  from  Tuckerdale,  North 
Carolina,  to  the  offices  of  Dr.  A.  Li.  Jones  and 
Dr.  8.  E.  Pennington,  about  five  miles  distant 
from  Tuckerdale,  which  telephone  line  had  been 
continuously  in  use  since  its  construction,  andi 
that  said  line  was  a  public  service  line,  and 
was  operated  for  hire  in  the  transmission  of 
messages  over  said  line.  That  when  the  Vir- 
ginia-Carolina Railway  Company  laid  off  and 
constracted  its  line  of  railroad j  the  said  rail- 
road at  tiivee  different  points  passed  under  said 


telephone  line  or  over  said  telephone  line,  and 
for  some  three  years  or  more  after  said  rail- 
road was  constructed  and  in  operation  the 
telephone  line  remained  Intact,  over  the  track 
and  Hue  of  the  Virginia-Csrolina  Raiiwacr* 
That  during  such  periods,  as  before  alleged, 
messages  at  various  times  we're  transmitted 
over  said  line,  calling  for  said  physicians,  to 
the  bedside  of  various  sick  persons,  to  give 
them  medical  care  and  attention,  to  which  calls 
they  responded. 

"That  three  weeks  prior  to  March  22,  1918, 
this  plaintiff  engaged  the  services  of  Dr.  S.  £. 
Pennington  and  Dr.  A.  Ia  Jones,  both  of  whom 
were  connected  with  the  telephone  line  men- 
tioned, to  be  present  and  administer  to  the 
wife  of  this  plaintiff,  Martha  Hodges,  who  was 
expected  to  be  delivered  of  a  child  during  the 
month  of  March,  1018.  That  the  plaintiff  was 
and  is  a  poor  man,  with  a  large  family  to 
maintain  and  support,  and  was  compelled  to 
be  away  from  home  working  on  his  job  and  un- 
der contract,  in  order  to  maintain  and  support 
his  family,  and  that  prior  to  his  going  away  he 
had  made  arrangements  with  some  of  his  neigh- 
bors to  stay  at  the  home  of  the  idaintitt  at 
nights  with  his  wife  and  children,  in  order 
that  there  might  be  some  one  to  be  present  to 
can  a  physician,  which  he  had  engaged,  when 
his  services  should  be  needed,  and  that  he  had 
also  made  arrangements  with  J.  B.  Tucker  or 
his  family  to  call  either  Dr.  Pennington  or  Dr. 
A.  li.  Jones,  when  notified  that  plaintiff's  wife 
needed  medical  aid  or  the  attention  of  a  doctor, 
and  that  he  had  also  informed  Drs.  B.  S.  Pen- 
nington and  A.  Ia  Jones  that  be  would  call  or 
have  them  called  when  his  wife  became  con-* 
fined,  or  n>;eded  their  attention.  That  J.  B. 
Tucker  lived  at  Tuckerdale  and  the  telephone 
was  in  his  house,  and  the  plaintiff  lived  about 
one-fourth  mile  from  the  home  of  J.  E.  TucKef 
at  this  time.  That  the  defendant  owned  and 
operated  a  telephone  line  on  its  right  of  way 
and  along  its  railroad  track,  between  Abingdon, 
in  Virginia,  and  Elklaad,  in  Ashe  county,  N.  C, 
during  the  year  of  1918,  and  prior  thereto,  as 
well  as  since. 

«rrhat  on  the  22d  day  of  March,  1918,  the 
defendant  did  knowingly,  willfully,  and  unlaw- 
fully and  negligently  cut  the  telephone  wires 
of  the  telephone  line  between  Tuckerdale  and 
the  offices  of  Dr.  S.  E.  Pennington  and  Dr.  A. 
L.  Jones,  without  notice  to  the  owners  of  the 
telephone  Hue,'  or  the  persons  connected  on 
said  line,  and  without  license  or  authority. 
That  on  the  22d  day  of  March,  1918,  the  plain- 
tiff's wife,  Martha  Hodges,  became  ill  and 
confined  in  child  labor,  and  she  sent  one  Mrs. 
Marcus  Combs  to  the  phone  office  at  J.  E. 
Tucker's  to  phone  fOr  either  Dr.  A.  Jj.  Jones 
or  Dr.  S.  E.  Pennington,  either  one  that  could 
be  gotten,  and  request  him  that  a  phone  mes- 
sage be  sent  requesting  the  'said  doctor  or  doc- 
tors to  come  at  onoe  to  the  home  of  this  plain- 
tiff, to  attend  plaintiff's  wife.  That  plaintiff's 
wife  and  intestate  sent  Marcus  Combs  to  the 
home  of  George  Stike  to  go  after  this  plaintiff; 
the  plaintiff  having  had  arrangements  that  said 
Stike  should  come  after  him  on  notice.  That 
repeated  attempts  were  made  to  call  Dr.  A. 
L.  Jones  and  Dr.  S.  BJ.  Pennington,  and  they 
could  neither  be  called.  Dr.  A.  Ia  Jones  was 
at  home  at  this  time,  and-  would  have  come 
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immediately,  if  he  could  haTe  been  called  oTer  ( 
the  phone.  That  as  soon  as  it  was  discovered 
that  the  said  Dr.  A.  L^  Jones  could  not  be 
called  on  the  phone,  a  runner  was  placed  on  a 
horse  and  sent  to  the  home  of  Dr.  Jones,  who 
came  as  soon  as  he  received  the  call,  or  in- 
formation that  'his  services  were  needed  at  the 
home  of  the  plaintiff;  but  he  reached  the  home 
of  the  plaiatiff  too  late  to  save  the  life  of 
plaintiff's  wife  and  intestate.  That  there  was 
no  other  physician  available,  who  could  be 
called. 

•''That  by  reason  of  the  wanton,  unlawful,  and 
negligent  act  on  the  part  of  the  defendant  in 
cutting  the  telephone  wire  and  line  between 
Tuckerdale  and  the  offices  of  Dr.  S.  £.  Pen- 
nington and  Dr.  A.  K  Jones,  which  telephone 
line  the  plaintiff  had  a  right  to  believe  and 
did  believe  would  be  in  ordinary  condition,  and 
over  which  the  call  for  physicians  could  be 
made,  this  plaintiff  or  his  intestate  was  not 
able  to  obtain  medical  attention  and  service 
for  his  said  wife  and  intestate  at  the  proper 
and  necessary  time  to  save  the  life  of  the  plain- 
tiff's wife  and  intestate,  Martha  Hodges.  That 
if  the  said  telephone  line,  hereinbefore  refer- 
red to,  had  not  been  cut,  Dr.  A.  Li.  Jonea 
could  have  been  reached  in  time  to  have  ar- 
rived at  the  home  of  plaintiff  in  ample  time 
to  save  the  life  of  plaintiff's  intestate.  On  the 
account  of  all  of  which  the  plaintiff  has  been 
damaged  in  the  sum  of  |5,000." 

The  demurrer  was  sustained,  and  the  ac- 
tion dismissed.    Plaintiff  appealed. 

0.  B.  Splcer  and  O.  L.  Park,  both  of  Jef- 
ferson, for  appellant. 
Bowie  &  Austin,  of  Jefferson,  for  appellee. 

BBOWN,  J.   The  grounds  of  demnrrer  are: 

"(a)  It  appears  from  the  face  of  the  com- 
plaint that  the  alleged  negligence  of  the  de- 
fendant was  not  the  proximate  cause  of  the 
plaintiff's  intestate's  injury. 

"(b)  And  that  it  is  not  aUeged  in  the  com- 
plaint that  the  defendant  has  violated  any  con- 
tractual duty  that  it  owed  to  the  plaintiff's  in- 
testate. 

"(c)  That  the  damages  alleged  in  the  plain- 
tiflPs  complaint  are  too  remote  to  sustain  an 
action  against  the  defendant." 

[11  We  think  that  the  points  Intended  to 
be  presented  by  the  learned  counsel  for  the 
defendant  cannot  well  be  raised  by  demur- 
rer to  this  complaint.  The  allegations  are 
comprehensive  and  pointed.  Upon  demurrer 
those  allegations  of  fact  must  be  accepted  as 
true,  and  interpreted  in  the  light  most  favor- 
able to  the  plaintiff.  Smith  y.  Hartsell,  150 
N.  C.  71,  63  S.  B.  172,  22  L.  B.  A.  (N.  S.)  203. 
The  complaint  charges  that  the  defendant 
knowingly  and  willfully  and  unlawfully  cut 
the  telephone  line  of  a  public  service  com- 
pany without  notice ;  that  this  line  connect- 
ed with  Drs.  Pennington  and  Jones,  whom 
he  had  engaged  to  attend  his  wife  in  child- 
birth; that  as  soon  as  his  wife  was  taken 
down  he  attempted  to  communicate  with  the 
doctors  by  this  public  service  phone,  and 
could  not  do  so,  because  it  had  been  wrong- 


fully cat  by  the  defendant  without  notice  to 
any  one;  that  there  was  no  other  physician 
ayailable  who  could  be  obtained.  Plaintiff 
further  spedflcally  alleges  that  these  physi- 
cians could  and  would  have  come  at  his  call, 
but  by  reason  of  the  unlawful  cutting  of  the 
wires  of  the  telephone  company  they  were 
unable  to  reach  the  plaintiff's  wife  in  time 
to  save  her  life.  Plaintiff  further  alleges 
that,  if  the  line  had  not  been  cut,  a  physician 
could  have  been  reached  in  time  to  have  ar- 
rived at  the  home  of  the  plaintiff  <to  saye  the 
life  of  his  wife.  The  cutting  of  telephone 
wires  is  made  a  misdemeanor  punishable 
with  fine  or  Imprisonment  by  section  3845  of 
the  Bevlsal.  Upon  the  facts  stated  In  this 
complaint  the  defendant  and  its  agents  are 
guilty  of  a  misdemeanor.  The  plaintiff  al- 
leges that  this  unlawful  act  was  the  cause 
which  resulted  in  his  wife's  death,  and  that 
it  was  the  proximate  cause  of  the  same. 

[21  It  Is  not  necessary  that  the  plaintiff 
and  the  defendant  should  have  had  any  con- 
tractual relations.  Upon  the  allegations  of 
the  complaint  the  defendant  is  guilty  of  a 
tort,  and  as  such  is  liable  for  any  injuries 
naturally  following  and  flowing  from  the 
wrongful  act  In  Drum  y.  Miller,  135  N.  G. 
214,  47  S.  E.  424,  65  L.  B.  A.  890,  102  Am. 
St  Bep.  528,  it  is  said: 

"It  may  be  stated  as  a  general  rule  that, 
when  one  does  an  illegal  or  mischievous  act 
which  is  likely  to  prove  injurious  to  another, 
*  *  *  he  is  answerable  in  some  form  of  ac- 
tion for  all  of  the  consequences  which  may  di- 
rectly and  naturally  result  from  his  conduct 
It  is  not  necessary  that  he  should  actually  in- 
tend to  do  the  particular  injury  which  follows, 
nor  indeed  any  injury  at  all,  because  the  law 
in  such  cases  wHl  presume  that  he  intended  to 
do  that  which  is  the  natural  result  of  his  con- 
duct" 

It  is  undeniable.  If  the  allegations  of  the 
complaint  are  true,  that  the  failure  of  the 
physicians  to  arrive  in  time  to  minister  to 
the  wife  during  childbirth  was  the  direct  re- 
sult of  the  unlawful  act  of  the  defendant 
It  is  alleged  in  the  complaint  that,  if  a  phy- 
sician had  arrived  in  time,  he  could  have 
saved  her  life.  This  may  be  very  hard  to 
prove,  but  it  may  be  that  she  died  from  some 
cause  that  a  physician  could  have  remedied, 
had  he  been  present  We  are  not  called  on 
to  pass  on  this  question,  for  it  is  distinctly 
alleged  in  the  complaint  that  the  condition 
of  the  wife  was  such  that  a  physician  could 
in  all  probability  have  saved  her  life.  This 
allegation  must  be  taken  to  be  true  upon  de- 
murrer. The  position  that  the  damages  are 
too  remote  to  sustain  an  action  cannot  be 
maintained.  If  the  Jury  should  find  under 
proper  evidence  that  the  failure  of  the  physi- 
cian to  arrive  In  time  was  caused  by  the 
wrongful  act  of  the  defendant  in  cutting  the 
telephone  wires,  that  would  establish  the 
tort    If  the  Jury  should  further  find  upon 
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competent  and  tafflclent  eyidence  that  the 
circumstances  of  the  childbirth  and  the  con- 
ditions were  such  that,  had  the  physician 
been  present,  he  could  have  administered 
remedies  which  in  all  reasonable  probability. 
Judging  by  experience,  would  have  saved  the 
life  of  the  wif e^  then  the  unlawful  act  of  the 
defendant  would  be  the  proximate  cause  of 
her  death.  This  would  establish  a  cause  of 
action.  The  damages  would  be  the  value  of 
the  life  of  the  wife,  to  be  estimated  by  the 
Jury  in  accordance  with  the  numerous  decl* 
sions  of  this  court. 

We  think  the  demurrer  should  have  been 
overruled,  and  the  defendant  allowed  to  an- 
swer. 

Error. 


ai4  Sw  C.  96) 

LESE8NE  V.  ATLANTIC    COAST    LINE    R. 
CO.  at  al.    (No.  10406.) 

(Supreme  Court  of  South  Carolina.    Biay  12, 

1020.) 

1.  Carriers  iQ  .i1  Ballroad  transporting  ootton 
held  "oommon  earrier." 

A  railroad  company  which  accepts  from  an 
initial  carrier  a  shipment  of  cotton  to  be  deliv- 
ered on  a  point  along  its  route,  and  transports 
such  cotton  over  its  own  tracks  from  the  ter- 
minus of  the  initial  carrier  to  the  point  of  des- 
tination, is  a  common  carrier,  notwithstanding 
that  its  remuneration  is  received  from  the  ini- 
tial carrier  alone. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Common 
Carrier.] 

2.  Carriers  lO  .il  Connecting  carrier  not  oom* 
mon  oarrlor  If  servieas  gratultons. 

A  connecting  carrier  is  not  subject  to  the 
liabilities  of  a  conmion  carrier,  if  its  services 
are  gratuitous. 

3.  Carriers  ^=9 1 86— Carrier  held  not  liable  un- 
der bill  of  lading  for  Inereased  value  of  ootton 
lost  In  transit. 

Where  a  shipper  delivered  cotton  to  a  com- 
mon carrier  for  transportation,  under  a  bill  of 
lading  providing  that  the  amount  of  the  car- 
rier's liability  for  loss  or  damage  was  to  be 
computed  on  the  basis  of  the  value  of  the  cot- 
ton at  the  bona  fide  invoice  price  to  the  con- 
signee, including  freight  charges  if  prepaid  at 
the  place  and  time  of  shipment,  the  shipper 
could  not  recover  the  increased  value  of  the 
cotton  since  its  loss,  notwithstanding  that  he 
told  the  carrier  that  he  intended  to  hold  the 
cotton. 

Appeal  from  Common  Pleas  Circuit  Court, 
Sumter  County;  W.  H.  Townsend,  Judge. 

Action  by  W.  T.  Lesesne  against  the  At- 
lantic Coast  Line  Railroad  Company  and  an- 
other. Judgment  for  plaintlfT,  and  the  named 
defendant  appeals.    Affirmed. 


Mark  Reynolds,  U  W.  McLemore,  and 
John  H.  Clifton,  all  of  Sumter,  for  appeUant 

L.  D,  Jennings  and  A.  S.  Harby,  both  of 
Sumter,  for  respondent 

GAGE,  J.  The  plaintiff  had  a  verdict  and 
Judgment  against  the  two  defendants,  and 
the  first-named  defendant  has  appealed  there- 
from. 

The  action  aroae  out  of  the  loss  under  the 
following  recited  circumstances,  all  admit- 
tedly true,  of  10  bales  out  of  a  total  ship- 
ment of  888  bales  of  cotton  from  a  station 
called  Silver  to  the  dty  of  Sumter.  Silver 
is  a  station  18  miles  south  of  Sumter  on  the 
line  of  the  Northwestern  Railroad  Company. 
The  railroad  terminates  a  short  distance 
south  of  the  dty  of  Sumter;  thence  the  oot- 
ton was  carried  over  the  track  of  the  At- 
lantic Coast  Line  Railroad  Company,  by  the 
engine,  cars,  and  crew  of  that  company, 
into  the  city;  and  thence  over  other  tracka 
of  the  Coast  Line  and  by  the  same  agendes 
one  mile  to  Rowland's  warehouse.  Many  of 
the  888  baleei  so  shipped  were  unloaded  on 
the  cotton  platform  of  the  Coast  Idne  In  the 
dty  of  Sumter;  they  were  kept  there  over 
30  days;  they  were  then  reloaded  and  car- 
ried to  Rowland's  warehouse.  All  the  888 
bales  came  into  the  hands  of  the  Coast  I^e; 
but  only  878  bales  were  delivered  to  Row- 
land's warehouse. 

The  Ck>ast  Line's  prindpal  contention  is 
that,  being  sued  soldy  as  a  common  carrier 
for  the  loss  of  the  cotton,  it  cannot  be  held 
liable  unless  it  appears  that  it  sustained 
toward  plaintiff  the  relation  of  a  common 
carrier;  and,  as  growing  out  of  this  conten- 
tion, its  further  position  is  that  in  this  ac- 
ti<»i  it  cannot  be  held  liable  upon  any  theory 
that  as  agent  for  its  codefendant  it  negli- 
gently lost  the  cotton.  And  these  two  is- 
sues have  been  argued  under  three  heads,  to 
wit: 

"(1)  There  was  no  evidence  that  Atlantic 
Coast  line  Railroad  Company  undertook  as  a 
common  carrier  to  handle  the  cotton;  (2)  the 
court  below  erred  in  submitting  to  the  jury  the 
question  if  Atlantic  Coast  Line  Railroad  Com- 
pany, as  agent  of  the  Northwestern  Railroad 
Company  of  South  Carolina,  was  liable  for  neg- 
ligently losing  the  cotton;  (3)  the  court  be- 
low erred  in  its  construction  of  the  contractual 
relation  between  the  two  railroads  in  holding 
that  Atlantic  Coast  line  Railroad  (Company 
handled  the  cotton  as  agent  of  the  Northwestern 
Railroad  Company." 

It  is  true  that  the  Coast  Line  is  sued  as 
a  common  carrier;  and  the  testimony  fixes 
its  character  as  such. 

The  contract  betwixt  the  shipper  and  the 
initial  carrier,  the  Northwestern,  evidenced 
by  the  bill  of  lading  does  not  indicate  the 
destination  of  the  shipment,  nor  does  it  in- 
dicate that  the  initial  carrier  and  the  ship- 
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per  agreed  that  the  shipment  was  to  be  de- 
iivered  to  the  Coast  Line  on  the  route  to  its 
destination.  The  parol  testimony,  which  is 
uncontradicted,  shows  that  the  Coast  Line's 
crew  and  cars  carried  the  cotton  over  the 
Coast  Line's  tracks  from  the  terminus  of  the 
Northwestern  into  the  City  of  Sumter,  un- 
loaded the  cotton  there  on  the  Coast  Line's 
cotton  platform,  and  some  weeks  thereafter 
reloaded  the  cotton  into  the  Coast  Line's 
cars  and  carried  it  by  the  Coast  Line's  crew 
and  engine  over  the  Coast  Line's  tracks  to 
Rowland's  warehouse. 

[1]  Nothing  else  appearing,  this  conduct 
by  the  Coast  Line  fixes  its  character  as  that 
of  a  common  carrier.  But  it  is  contended: 
<1)  That  the  evidence  shows  that  the  Coast 
Line  got  no  part  of  the  freight  charges  which 
were  paid  by  the  shipper,  all  of  which  went 
to  thO'  Northwestern  and  that  such  circum- 
stance robbed  it  of  the  character  of  a  com- 
mon carrier;  and  (2)  that  when  the  Coast 
Line  <lid  the  recited  service  it  was  acting,  not 
as  a  connecting  carrier,  but  was  only  lending 
to  the  Northwestern  a  "transfer  of  service," 
as  some  such  relationships  have  been  defined. 
These  two  contentions  will  be  dealt  with  in 
Inverse  order. 

The  testimony  shows  that  the  Northwest- 
em  had  no  agency  to  carry  the  cotton  further 
tflian  its  before  described  terminus ;  and  for 
that  reason  it  had  a  general  ooiitract  with 
the  Coast  Line  for  the  "joint  use  of  that 
portion  of  its  main  track  and  yard  tracks 
within  the  switching  limits  of  Sumter,  to- 
gether with  the  yard  space  facilities^  depots, 
freight  and  passenger;  freight  houses^  and 
other  joint  facilities  located  at  Sumter ;  that 
Is  to  say,  to  cover  joint  use  with  the  said 
Coast  Line  Company  of  all  the  facilities  here- 
tofore used  jointly  by  the  two  companies 
prior  to  the  date  of  this  agreement"  •  For 
such  joint  use  the  Northwestern  agreed  to 
pay  the  Coast  Line  $400  per  month.  There 
la  no  testimony,  however,  which  tends  to 
show  that  the  Northwestern  was  at  the  in- 
stant jointly  using  the  terminals  in  question ; 
all  the  testimony  shows  that  the  Coast  Line 
vFttti  using  them. 

But  the  appellant  contends  that  when  the 
•crew  and  cars  of  the  Coast  Line  carried  the 
cotton  the  act  was  that  of  the  Northwestern 
operating  the  "transfer  service*'  of  the  Coast 
Line. 


There  is  no  testimony  whidi  tends  to  flthow 
that  The  contract  does  not  provide  for  the 
joint  use  of  cars  and  engines  and  crews.  It 
ia  true  that  the  instrument  refers  to  "other 
facilities,"  but  the  plain  intent  of  the  whole 
contract  was  to  create  a  joint  use  of  the 
agencies  whi<^  the  Northwestern  did  not 
have,  to  wit,  tracks  and  depots,  freight  and 
passenger. 

[2]  It  is  true  that  the  Coast  Line  is'  not 
subject  to  the  liabilities  of  a  common  car- 
rier if  its  service  was  gtatultous.  But  it  is 
not  pretended  that  the  service  was  gratui- 
tous. The  Coast  Line  may  not  have  got  a 
part  of  the  freight  charges  which  the  plain- 
tiff paid  the  Northwestern;  but  it  got  $400  a 
month  from  the  Northwestern  for  a  service 
the  Northwestern  could  not  do,  and  which  the 
Coast  Line  could  do,  and  which  it  undertook 
to  do.  The  plaintiff,  however,  is  not  satis- 
fied with  the  measure  of  his  daihage  meted 
out  by  the  court;  he  wants  to  recover  the 
Increased  value  of  the  cotton  since  its 
loss. 

[3]  The  judgment  of  the  trial  court  there- 
about was  right  The  contract  betw^n  the 
shipper  and  the  initial  carrier  definitely  fixed 
the  diimage  to  be  recovered  in  these  words: 
The  amount  of  any  loss  of  damage  for  whi<^ 
any  carrier  is  liable  shall  be  computed  on 
the  basis  of  the  value  of  the  property  (being 
the  bona  fide  invoice  price,  if  any,  to  the 
consignee,  including  the  freight  charges,  if 
prepaid)  at  the  place  and  time  of  shipment 
under  this  bill  of  lading.  And  the  circum- 
stances that  the  plalntiif  told  the  carrier  at 
the  time  of  shipment  that  he  intended  to  hold 
the  cotton  does  not  modify  the  plain  contract 
of  the  parties. 

The  Northwestern  excepted  because  the 
court  submitted  to  the  jury  at  all  the  lia- 
bility of  that  company  to  the  plaintifP,  when 
the  only  reasonable  conclusion  to  be  had 
from  the  testimony  Is  that  the  loss  is  charge- 
able solely  to  the  Coast  Line. 

The  jury  found  a  general  verdict  against 
both  companies.  The  court  accepted  the  ver- 
dict and  judgment  has  been  entered  there- 
on, and  the  Northwestern  did  not  appeaL  The 
exception  therefore  need  not  be  considered. 

The  judgment  is  affirmed. 

GABY,  C.  J.,  and  HTDBICK,  WATTS, 
and  FBASBB,  JJ.,  concur. 


8.0.) 


THOMAS  T.  SPARTAKBX7BO  RT.«  GAS  A  BIJBOTBIO  00. 

(lOS  8.B.) 


14» 


m4  a  o.  74) 

THOMAS  et  al.  v.  8PARTANB»R6  RY.,  GAS 

&  ELECTRIC  CO.  et«L 

<No.  10021.) 

(Supreme  Court  of  South  Caroliiia.    July  12, 

1918.) 

I.  Street  railroads  (Ss^ia— Franohlse  held  te 
oblioate  graatee  to  build  extensions. 
A  street  railroad  franchise  which  stated 
that,  in  consideration  of  the  construction  and 
operation  of  the  railway  within  the  city  and  its 
extension  and  operation  to  designated  points 
outside  the  city,  the  city  remitted  all  license 
taxes,  provided  that  until  the  extensions  were 
made  the  taxes  should  not  exceed  a  stated  sum, 
was  a  contract  binding  the  company  to  con- 
struct the  extensions,  not  merely  permitting  it 
to  do  80. 


2.  Street  railroads  ^s>l8— Specite  performanee 
of  eontraet  for  extensions  proper  remedy. 

A  dty  can  bring  suit  to  <!ompei  a  street  rail- 
way company  to  perform  an  obligation  under 
the  frandblse,  wliich  the  city  had  granted  with- 
in its  powers  and  the  corporation  had  accepted, 
to  malce  certain  extensions  of  its  lines  outside 
of  the  dty,  where  the  company  does  not  claim 
that  the  construction  of  such  extension  ia  im* 
practicable. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  T.  J.  Mauldln, 
Judge. 

Suit  by  A.  J.  Thomas  and  another  against 
the  Spartanburg  Railway,  Gas  A  Electric 
Company  and  another.  Judgment  for  plain- 
tilfe,  and  defendants  appeaL    Affirmed. 

Sanders  &  De  Pass,  of  Spartanburg,  for 
appellants. 

Nicholls  &  Nlcholls,  Jno.  Gary  Evans,  R.  J. 
Oantt,  and  Gwyn  &  Hannon,  all  of  Spartan- 
burg, for  respondents. 

WATTS,  J.  This  is  an  action  for  the 
specific  performance  of  a  contract  which  is 
embodied  in  appellants'  franchise  granted 
them  by  the  city  of  Spartanburg. 

After  issue  joined,  the  case  was  referred 
to  the  master,  who  filed  his  report,  excep- 
tions being  filed  thereto.  The  exceptions 
were  argued  before  Judge  Mauldln,  who 
overruled  the  exceptions  and  confirmed  the 
report  of  the  master,  holding  that: 

'^A  performance  of  its  contract  by  the  defend- 
ant will  alone  meet  the  demands  of  justice  in 
this  case." 

The  report  of  the  master  and  decree  of  the 
circuit  judge  were  based  upon  an  alleged 
breadi  of  the  terms  and  conditions  of  the 
trancblse  granted  by  the  city  of  Spartanburg. 

The  appeal  by  84  exceptions  challenges  the 
correctnesa '  of  the  mastex^s  report  as  well 
as  the  decree  of  the  elicit  judge.  The  first 
question  to  be  considered  is  that  made  by 
exceptions  as  to  proper  construction  of  the 


franchise  of  May  2, 1899.  Thfe  plaintiCb  rely 
upon  section  10  of  this  franchise.  They 
contend  that  when  this  franchise  was  grant- 
ed and  aceepted  by  McEk>w»i  a  contract  was 
entered  into  by  whidi  McEowen  bound  him- 
self, his  associates  and  assigns,  in  consid- 
eration of  certain  privileges  and  immunities 
granted  to  him  by  his  franchise,  not  only  to 
build  and  operate  a  line  of  railway  within 
the  city  of  Spartanburg,  but  to  extend  this 
line  to  points  outside  of  the  city  limits;  in 
other  words,  the  contention  of  the  plaintiffs 
is  that  the  defendant  contracted  and  bound 
itself  to  make  the  extension  beyond  the  dty 
limits,  and  defetidant's  contention  is  that  tt 
simply  had  an  option  to  extend  if  it  saw  fit 
The  holding  Of  the  circuit  judge  and  mas- 
ter is  that  there  was  a  valid  and  binding 
contract  between  McBowen,  in  behalf  of  him- 
self, his  associates  and  assigns,  and  the  city 
of  Spartanburg,  by  which,  in  consideration  of 
the  privileges  and  immunities  granted  him 
under  section  10  of  the  franchise,  the  de- 
fendant should  now  be  compelled  to  build  a 
line  of  railway  to  Whitney  Mills  and  Clifton 
No.  3,  and  operate  the  same.  Section  10  of 
the  franchise  is: 

"In  consideration  of  the  construction  and  op- 
eration of  the  said  railway  witlun  the  dty  lim- 
its, and  its  extension  and  operation  to  Clifton 
Mill  No.  1,  Clifton  Mill  No.  2,  CUfton  Mill  No. 
3,  Glendale  Cotton  Mills,  Arkwright  Mills,  and 
Whitney  Mills,  and  the  public  benefit  to  be  de- 
rived therefrom,  the  said  mayor  and  dty  coi^n- 
dl  to  hereby  Waive  and  remit  to  the  said  Mc- 
Eowen, bis  assodateb  and  assigns,  any  and  all 
license  tax  or  fees  that  might  now  or  at  any 
time  hereafter  be  assessed  against  or  upon  said 
railway,  not  relieving  the  said  F.  D.  McEowen, 
his  assodates  and  asdgns,  of  any  property  tax 
to  which  they  may  be  liable:  Provided  further, 
however,  until  such  extensions  and  operations 
be  made,  sudi  license  tax  shall  not  exceed  two 
hundred  dollars." 

[1]  This  section  clearly  shows  and  should 
be  construed  that  the  city  of  Spartanburg 
was  moved  by  the  following  consideration  in 
granting  the  franchise:  In  consideration  of 
the  construction  of  the  railway  within  the  city 
limits,  and  in  further  consideration  of  its 
construction  to  Whitney  Mills,  and  the  other 
places  mentioned,  and  for  this  the  dty  remits 
all  license  tax  against  the  railway,  and,  un- 
til the  extension  to  Whitney  Milhs  and  the 
other  places,  this  license  tax  shall  not  ex- 
ceed $200,  and  the  construction  of  the  mas- 
ter concurred  in  by  the  drcuit  court  in  hold- 
ing  that  there  was  a  valid  and  binding  con- 
tract was  correct,  and  these  exceptions  are 
overruled. 

[2]  As  to  the  exceptions  as  to  the  right  of 
the  dty  to  maintain  this  action,  the  dty  had 
the  right  to  grant  the  franchise*  and  having 
granted  tt,  and  it  being  accepted,  and  the  de- 
f»idant  having  failed   to  comply  with  its 
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terms,  the  city  has  the  right  to  go  into  court 
and  ask  that  it  be  enforced,  and  it  had  the 
right  to  bring  the  action  to  compel  the  de- 
fendant, a  public  service  corporation,  to  per- 
form its  duty,  duly  contracted  for  within  the 
scope  of  its  general  corporate  power. 

The  defendant  admits  that  it  has  finances 
enough  to  build  the  road,  and  may  do  so  at 
some  time,  but  contends  that  the  city  has 
no  rights  or  powers  outside  of  the  city  lim- 
its, and  it  cannot  be  .compelled  to.  It  does 
not  show  that  it  cannot  acquire  rights  of 
way. 

The  sole  question  now  before  us  is  whether 
the  decree  of  the  circuit  court  should  be  sus- 
tained. We  cannot  see  any  error  as  made 
by  the  numerous  exceptions,  either  as  to  the 
construction  of  the  contract,  the  admissiim 
of  evidence,  or  laches  of  the  plaintiffs. 

All  exceptions  are  overruled. 

Judgment  affirmed. 


GARY,  C.  J.,  and  HYDRICK,  FRASBB, 
and  GAGE,  JJ.*  concur. 


(U4  S.  C.  78) 

PENDER6RA8S  V.  SOUTHERN  RY.  CO. 

(Nd.  10362.) 

(Supreme  Ck>nrt  of  South  Carolina.     Jan.  27, 

1920.) 

1.  Master  and  servant  «=>286(32)— Noglloenoe 
in  kicking  oar  Into  side  track  held  for  Jury. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  {{  8657-^665) 
for  death  of  railroad  employ^  working  under  a 
car  on  side  track,  whether  railroad  employ^ 
were  negligent  in  kicking  a  car  into  such 
track  in  violation  of  the  company's  rule,  though 
there  was  no  flag  indicating  deceased's  pres- 
ence as  required  by  another  rule,  held  a  ques- 
tion for  the  jury. 

2.  Master  and  servant  ^=9288(3)— Assumption 
of  risk  of  working  under  oar  without  flag  held 
for  Jnry. 

In  an  action  under  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St  II  8657-8665),  for 
death  of  a  railroad  employe  working  under  car 
on  a  side  track  into  which  a  car  was  kicked, 
whether  deceased  assumed  the  risk  of  working 
under  car  without  a  flag  indicating  his  presence 
as  required  by  company's  rules,  where  the  duty 
of  placing  the  flag  was  upon  the  employe  under 
whom  deceased  worked,  held  a  question  for  the 
jury. 

3.  Master  and  servant  ^=9289(26)— Contribu- 
tory negligence  in  working  under  oar  without 
flag  held  for  Jury. 

In  an  action  under  the  federal  Employers' 
liabiHty  Act  (tJ.  8.  Comp.  St.  ||  8657-8665) 
for  death  of  a  railroad  employe  working 
under  a  car  on  a  side  track  into  wliich  a  car 
was  kicked,  whether  deceased  was  contribn- 
torily  negligent  in  working  under  car  without 


a  flag  indicating  his  presence,  as  required  by 
company's  rules,  held  a  question  for  jury. 

4.  Appeal  and  error  ^:s»i067  —  Failure  to  !■- 
struot  against  award  for  adult  children  of  de- 
ceased not  dependent  held  harmless. 

In  administrator's  action  under  the  federal 
Employers*  liability  Act  (U.  S.  Comp.  St  fS 
8657-8665)  for  death  of  employe,  where  the 
court  instructed  that  the  administrator  could 
recover  only  the  pecuniary  loss  to  the  widow 
and  children  caused  by  the  death,  the  failure  to 
specifically  charge  the  jury  not  to  include  any- 
thing for  the  adult  children  not  dependent  on 
deceased  held  harmless. 

5.  Trial  ^=s>2S5(l4)— Failure  to  request  held 
waiver  of  right  to  instruction. 

In  an  action  for  death,  where  the  court  told 
defendant's  counsel  that  he  would  instruct  the 
jury  not  to  include  in  their  verdict  anytlmig 
for  the  adult  children  not  dependent  on  deceas- 
ed, defendant's  counsel's  failure  to  call  court's 
attention  to  inadvertent  omission  to  give  such 
instruction,  or  to  make  request  therefor,  was  a 
waiver  of  the  right  to  have  such  instruction 
given* 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County';  Ernest  Moore,  Judge. 

Action  by  A.  B.  Pendergrass,  administrator 
of  the  estate  of  Alex  Pendergrass,  deceased, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed. 

McDonald  k  McDonald,  of  Winnsboro,  for 
appellant. 

Dunlap  &  Dunlap^  of  Rock  Hill,  for  re- 
spondent. 

HYDRICK,  J.  Plaintifl  recovered  Judg- 
ment against  defendant,  under  the  federal 
Employers'  LiabiUty  Act  (U.  &  Comp.  St 
U  8657-8665),  for  $2,000  damages  for  caus- 
ing the  deatti  of  his  intestate,  Alex  Pender- 
grass, by  negligently  kicking  a  car  into  a 
side  track,  so  that  it  struck  another  car  un- 
der which  intestate  was  at  work  and  caused 
it  to  run  over  him. 

Pendergrass  was  a  colored  laborer,  and» 
on  the  day  he  was  killed,  he  was  employed 
as  helper  to  Baldwin,  a  car  repairer,  and 
was  subject  to  his  orders.  In  defendanta 
yard,  at  York,  there  are  two  side  tracks, 
diverging  from  the  main  line,  to  wit,  the 
oil  mill  track  and  the  transfer  track.  Upon 
the  latter,  cars  are  placed  which  are  to  be 
transferred  to  and  from  the  Carolina  & 
Northwestern  Railroad,  a  connecting  line. 
There  was  on  this  track  a  fiat  or  gondola 
car  in  bad  order,  which  the  Carolina  & 
Northwestern  had  declined  to  receive.  Bald- 
win and  Pendergrass  were  sent  to  repair  it 

Defendant's  rule  26  provides  that  a  blue 
flag  displayed  at  cme  or  both  ends  of  a  car 
indicates  that  workmen  are  under  or  about 
it,  and,  when  thus  protected,  it  must  not 
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be  coupled  to  or  moved ;  that  workm^i  will 
di^lay  the  blue  signals,  and  the  person  who 
plants  one  is  the  only  one  authorized  to 
tnoye  it 
Another  rule  (393)  reads: 

'They  must  not  allow  numing  or  flying 
switches  to  be  made  where  it  can  be  aroided, 
and  when  unavoidable,  such  movements  must 
be  made  with  all  the  care  necessary  to  abso- 
lutely prevent  accident" 

Defendant  devoted  some  effort  to  an  at- 
tempt to  prove  that  rule  393  was  not  intended 
to  apply  to  the  practice  of  kicking  cars,  and 
come  of  its  witnesses  testified  that  running 
and  flying  switches  are  the  same^  and  de- 
ficribed  the  manner  in  which  they  are  made 
and  wherein  it  differs  from  kicking  cars; 
and  they  said  there  was  no  rule  against 
fciddng  cars  in  yard  switching.  But  it  is 
inferable  from  the  testimony  of  some  of  them 
that  it  is  contrary  to  the  rules  for  cars  to 
be  kicked,  unless  they  are  equipped  with 
faand  brakes  and  have  a  brakeman  on  them 
to  control  them.  There  was  no  brakeman 
on  the  car  that  caused  the  death  of  Pender- 


There  is  little,  if  any,  difference  in  the 
probable  consequences  of  flying  or  running 
switches  and  kicking  cars.  In  both,  the  car 
Is  turned  loose  on  the  track,  under  a  mo- 
mentum previously  given  to  it,  and  it  runs 
without  control  from  the  engine.  No  doubt, 
the  rule  was  intended  to  avoid  the  conse- 
•quences  of  su<^  operations  rather  than  the 
operationa  themselves,  by  whatever  name 
they  may  be  called. 

Keeping  in  mind  the  purpose  of  the  rule, 
we  think  there  is  no  doubt  that  it  was  vio- 
lated, when  the  car  was  kicked  into  the 
transfer  track,  because  defendant's  witnesses 
admitted  that  there  was  no  necessity  and 
no  reason  for  doing  so,  except  that  it  saved 
a  little  time,  and  that  it  could  have  been 
avoided. 

In  fact,  they,  denied  that  Pendergrass  was 
killed  by  a  kicked  car,  and  said  that  the 
movement  of  the  car  under  which  he  was 
At  work  was  caused  by  the  train  backing 
Into  the  transfer  track  slowly  and  careftiUy, 
under  control  from  the  engine,  for  the  pur- 
pose of  coupling  to  a  box  car  in  front  of 
the  bad  order  car,  so  that  it  could  be  taken 
from  the  transfer  track  to  another  place; 
and,  of  course,  in  that  case,  there  would  have 
been  no  reason  to  kick  the  car  into  the 
transfer  track.  They  admitted,  however, 
that  they  kicked  a  car  into  the  oil  mill  track 
before  Pendergrass  was  killed,  and  that  they 
kicked  several  cars  into  the  transfer  tra<^, 
but  said  that  was  done  after  he  had  been 
kiUed. 

We  state  the  substance  of  the  testimony  of 
the  material  witnesses  on  the  main  points 
•of  contention  as  to  whether  the  injury  was 
caused  by  a  kicked  car,  and  as  to  whether 


Baldwin  and  Pendergrass  had  been  working 
aa  the  bad  order  car,  or  had  merely  in- 
spected it  to  flnd  out  what  was  to  be  done. 

Theodore  Witherspoon:  On  the  day  Pen- 
dergrass was  killed,  he  and  a  white  man  had 
been  working  on  the  air  brakes  of  a  car  on 
the  transfer  track.  There  were  two  other 
cars  on  the  track.  These  were  box  cars. 
The  flat  car  was  between  them.  They  were 
working  in  between  them.  Some  time  after- 
wards, saw  Pendergrass  standing  about  10 
feet  from  the  track.  Think  the  white  man 
had  gone  somewhere. 

Nita  Witherspoon,  wife  of  Theodore:  Saw 
the  freight  train  come  around  there;  about 
the  time  the  engine  was  at  the  trestle,  they 
let  a  box  car  loose,  and  it  Just  came  like  a 
streak  up  the  track;  have  often  seen  them 
do  that;  they  do  it  very  often;  there  was 
no  one  on  that  car;  it  Just  came  like  a 
streak,  faster  than  the  engine,  and  the  next 
thing  I  heard  was  the  crash  against  the  box 
cars.  Was  sitting  <m  the  porch  at  my  house, 
when  that  car  was  kicked  down  there,  and 
it  came  by  me.  Didn't  pay  any  attention  to 
it  after  it  passed.  It  was  afterwards  I  heard 
the  crash. 

Thomas  Beid:  Saw  Pendergrass  sitting  un- 
der car;  had  tools  and  was  hammering  on 
something,  when  I  passed.  Train  was  on 
main  line.  Saw  train  come  over  on  trans- 
fer tra<^.  They  kicked  two  cars  back  on 
gondola.  Knocked  car  under  whicdi  he  was 
working  about  30  feet  There  was  no  one  on 
cars  kicked  in. 

Baldwin,  the  car  repairer:  Was  sent  with 
Pendergrass  from  Rock  Hill  to  York  to  re- 
pair bad  order  car  6n  transfer  track.  Car- 
ried a  keg  of  tools  and  blue  flag.  When  we 
got  to  the  car,  I  looked  to  see  what  was 
the  matter  with  it  .The  brakes  were  off — the 
brake  staff  was  br<Aen  off.  Had  to  go  back 
to  the  shop  to  get  one.  While  I  was  going, 
I  looked  up  and  saw  that  the  local  freight 
had  gotten  to  the  station.  If  there  was  any 
defect  in  the  air,  I  couldn't  flnd  it,  and  I 
wanted  to  get  the  engine  to  put  the  air  on 
the  car.  Left  Pendergrass  there,  standing 
out  watching  the  growing  crops.  Told  him 
to  stay  there  and  watch  the  tools,  and  also 
to  watch  for  the  engine  and  head  it  back 
in  there,  because  I  wanted  to  get  the  air  on 
the  car.  Did  not  tell  him  to  go  under  car 
or  to  do  any  work  while  I  was  away.  I 
went  across.  The  engine  went  around  and 
came  back  in  there.  Didn't  know  they  were 
going  in  there.  Saw  them  cut  loose  from 
the  cab,  and  ran  to  catch  them.  While 
I  was  on  the  way,  they  backed  up,  and  I  got 
on  the  engine  and  rode  back,  and,  while  I 
was  on  the  engine,  Truesdale  (a  brakeman) 
came  up  and  told  me  they  had  killed  my 
helper.  Saw  nothing  under  the  car,  except 
the  torch,  which  is  carried  to  find  if  there 
is  a  leak.  (Another  witness  said  there  was 
also  a  wrench  under  the  carO    I  did  no  work 
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on  the  Gar  before  I  left— «iinply  madec  an 
ezaminatioii,  and  only  found  the  brake  «tafl 
was  broken.  I  stood  at  the  side  of  the  car 
and  tested  the  couplings  with  a  wrench, 
which  I  told  him  to  hand  me.  I  squatted 
down  at  the  side  of  the  car  and  reached 
the  coupling  with  the  wrench.  Did  not  go 
between  rails.  Did  not  put  up  blue  flag,  be- 
cause we  had  not  gone  to  work.  We  noTer 
use  flag  on  inspection — not  until  we  find 
something  to  do.  I  am  the  one  that  puts  up 
flag.  If  he  undertook  to  do  some  work  (while 
I  was  away),  it  would  have  been  his  duty 
to  put  up  flag.  I  was  in  charge  of  the  flag, 
but  it  was  his  duty  to  put  it  up ;  the  rules 
say  the  man  that  does  the  work  shall  put 
up  the  flag.  I  was  in  charge  of  the  work, 
and  had  to  tell  him  what  to  do.  The  work 
was  to  be  done  under  my  direction. 

Defendant  contends  that  there  was  no  evi- 
dence of  actionable  negligence;  that,  eyen 
if  the  kicking  of  cars  may  be  found  to  be 
negligence,  it  was  no  breach  of  duty  to  Pen- 
dergrass,  because  the  train  crew  did  not 
know,  and  had  no  reason  to  believe,  that  he, 
or  any  one  else,  would  be  under  or  about  the 
cars  on  the  transfer  track;  and  that  the 
only  reasonable  inference  to  be  drawn  from 
the  testimony  is  that  Pendergrass  went  under 
the  car  after  Baldwin  left  him,  with  lnstruc» 
tions  only  to  watch  the  tools  and  look  out 
for  the  engine  and  have  it  come  into  the 
transfer  track  to  test  the  air;  and,  having 
done  so,  it  was  his  duty  to  pilt  up  the  blue 
flag,  and  his  failure  to  do  so  was  the  sole 
cause  of  his  death ;  and  that,  in  going  under 
the  car, -under  the  circumstances,  he  assumed 
the  risk  of  injury. 

Plaintiff  contends  that  the  testimony  is 
susceptible  of  the  inference  that  Baldwin  and 
Pendergrass  had  not  only  been  inspecting 
but  working  under  the  car,  without  the  pro- 
tection of  the  blue  flag,  which  it  was  Bald- 
win's duty  to  display,  and  that  Baldwin 
went  off,  leaving  Pendergrass  to  continue  the 
work  of  inspection  or  repair;  that,  inspec- 
tion may  be  of  such  a  nature  as  to  require 
the  protection  of  the  blue  flag,  as  well  as 
the  more  extensive  operation  of  repair ;  that 
as  Pendergrass  knew  that  Baldwin  knew  that 
he  would  be  at  work  under  or  about  the 
car,  he  had  the  right  to  assume  that  Baldwin 
Would  have  the  engine  come  into  that  track 
with  care  commensurate  to  the  circumstanc- 
es ;  and  that,  even  if  it  can  be  said  that  he 
was  negligent  in  going  under  the  car,  with- 
out having  planted  the  blue  flag.  It  was, 
under  all  the  circumstances,  only  contribu- 
tory negligence,  which,  under  the  federal 
statute,  will  not  defeat,  but  only  dimini^, 
the  recovery,  as  to  which  the  jury  was  prop- 
erly instructed;  that,  if  the  flag  had  been 
displayed,  it  would  have  afforded  no  protec- 
tion against  a  car  kicked  into  the  transfer 
track,  with  no  brakeman  on  it  to  control 
it;    and  that  audi  kiiA^lng  of  cars  wns  of 


itself  not  on^.ne^igBDcev  but  a  positive  vio- 
lation of  defendant's  rules,  which  Pender* 
grass  had  the  right  to  assume  would  be 
obeyed;  that  it  was  especially  negligent,  in 
the  circumstances  of  thi^  case,  because  of 
the  downgrade  and  the  obstructions  to  the 
view  of  an  approaching  car,  caused  by  the 
curvature  of  the  track  and  the  bushes  and 
weeds  which  were  shown  to  have  been,  grow- 
ing along  the  track— all  of  which  prevented 
Pendergrass  from  protecting  himself  against 
injury  from  a  kicked  car,  though  he  might 
have  been  able  to  protect  himself  against 
injury,  if  the  train  had  been  backed  in  under 
control  in  a  reasonably  careful  way.  And, 
as  to  the  assumption  of  the  risk,  tliat  P^ider- 
grass  cannot  be  held,  as  matter  of  law,  to 
have  assumed  it,  because  it  was  Baldwin's 
duty -to  put  out  the  blue  flag;  but,  even 
if  it  can  be  said,  as  matter  of  law,  that  Pen- 
dergrass should  nave  put  it  out,  then  he 
cannot  be  held  to  have  assumed  any  greater 
risk  than  that  of  injury  incident  to  the  usual 
operations  carried  on  in  an  ordinarily  careful 
manner,  acoordiag  to  the  rules  of  the  com- 
pany, which  would  exclude  the  ^ctraordinary 
risk  of  being  injured  by  a  car  kicked  in  on 
him,  in  vl<Aation  of  the  rules.  Just  here 
it  may  be  said  that  there  was  no  evidence 
that  Pendergrass  knew  of  13ie  practice  of 
kicking  car& 

[1-3]  We  think  the  testimony  is  susceptible 
of  the  inference  that  Pendergrass  was  killed 
in  consequence  of  a  car  having  been  kicked 
into  the  transfer  track;  that  that  was  not 
only  an  act  <tf  ne^genoe,  but  a  violation  of 
defendant's  rule,  and  also  that  it  was  a 
breach,  of  duty  to  Pendergrass,  because  the 
employte  'of  tiie  company,  working  in  and 
about  its  yards,  and  having  to  cross  and  re- 
cross  the  traeks  and  be  in  and  about  the 
cars  standing  thereon,  have  the  right  to  as- 
sume that  switching  in  the  yards  will  be 
don^  with  due  care  and  ^cording  to  the  rules 
of  the  company.  They  should  expect  such 
operations,  and  take  due  care  tx>  guard 
against  injury  from  them.  But  they  have 
a  right  to  assume  that  they  will  not  be  sub- 
jected to  eztraordizuiry  risks  and  dangers, 
such  as  cars  being  kicked  about  in  the  yards 
with  no  one  on  them  to  control  them,  con- 
trary to  common  sense  and  prudence  and 
the  rules  promulgated  for  the  government 
and  protection  of  aU-^nployte. 

Defendant's  agents  might  not  have  been 
able  to  foresee  tliat  Pendergrass,  or  any  one 
else,  would  be  under  a  car  without  the  pro- 
tection of  a  blub  flag;  but  they  should  have 
foreseen  that  employte  of  the  company  might 
be  at  work  in  the  yard  and  in  or  about  the 
cars  standing  therein.  On  the  other  hand, 
Pendergrass  might  not  have  been  able  to 
foresee  that  they  would  be  so  negligent  as 
to  kick  a  ear  into  the  transfer  track  with 
no  one  on  It  to  control  it  He  might  have 
been  willing  to  work  under  the  cari  without 


Oa.) 


KNIGHT  ▼.  BAiTKB 

(lOS  &B.) 


153 


a  Uve  flag,  and  aaaome  the  risk  incident  to 
the  usual  and  ordinary  operations  in  the 
movement  of  cars  In  the  yard,  carried  on 
with  reasonable  care  and  according  to  the 
rules;  but  he  might  not  have  been  willing 
to  assume  the  greater  risk  of  injury  from 
a  car  kicked  with  such  great  force  down- 
gnrade  and  around  a  carve,  with  no  one  on 
it  to  control  It.  It  is  inferable  that  a  blue 
flag  would  have  afforded  him  no  protection 
against  injury  from  such  an  operation. 

Moreover,  we  think  the  testimony  is  sus- 
ceptible of  the  Inference  that  the  failure  to 
display  a  blue  flag  was  the  fault  of  Baldwin, 
whose  fault  Is  Imputable  to  the  company. 
Without  conceding  the  correctness  of  Bald* 
win's  application  of  the  blue  flag  rule  (ac- 
cording to  which  he  never  put  out  a  flag, 
when  he  was  only  making  an  inspection), 
since  some  inspections  may  require  as  great 
exposure  to  danger  and  for  as  long  a  time 
as  simple  repairs*  we  think  the  testimony 
of  plalntifTs  witnesses  is  susceptible  of  the 
inference  that  they  (Baldwin  and  Fender- 
grass)  had  been  at  work  under  the  car  before 
he  left  Pendergrass.  If  so,  according  to  his 
own  testimony,  it  was  Baldwin's  duty  to  put 
up  the  flag,  and  Pendergrass  had  the  ri^t 
to  rely  upon  his  superior  Judgment  as  to  that 
matter.  And,  as  he  told  Pendergrass  that 
he  was  going  to  get  the  engine  to  come  in 
to  test  the  air,  it  niay  be  that  Pendergrass 
assumed  that,  knowing  his  situation,  he 
would  see  that  the  engine  or  cars  were 
brought  in  with  care  commensurate  with  his 
situation,  and  was  on  .the  lookout  for  such 
an  operation,  but  was  surprised  and  unable 
to  protect  himself  against  the  greater  speed 
of  the  kl<^ed  car.  All  things  considered,  we 
flnd  no  error  in  submitting  the  Issues  of 
negligence,  contributory  negligence,  and  as- 
sumption of  risk  to  the  Jury. 

Defendant  assigns  error  in  the  refusal  of 
its  motion  to  grant  a  neW  trial,  or  reduce 
the  amount  oC  the  verdlpt,  because  three  or 
four  of  the  beneficiaries  named  in  the  com- 
plaint (childtra  of  deceased)  were  not  de- 
pendent upon  him,  and  suffered  no  pepunkary 
loss  on  account  of  bis  death.  Deceased  left 
a  widow  and  nine  children.  It  appeared  that 
three,  and  possibly  four,  of  the  children  were 
of  age  and  not  dependent  on  him. 

The  record  has  th^  following  statement: 

"During  the  argument  of  the  motion  for  di- 
rection of  a  verdict,  defendant's  counsel  took 
the  position  before  the  court  that  the  jury,  un- 
der the  decisions  of  the. Supreme  Court  of  the 
United  States,  construing  the  federal  Employ- 
ers' Ldabihty  Act,  would  have  to  apportion  the 
verdict  among  the  beneficiaries,  as  the  evidence 
showed  that,  some  of  the  beneficiaries,  were  not 
dependent  upon  the  deceased,  and  sustained 
no  pecuniary  loss  on  account  of  his  death,  and 
counsel  requested  his  honor  to  charge  the  jury 
that  certain  of  the  alleged  beneficiaries,  being 
overage  and  living  apart  from  the  deceased. 


were  not  entitled  to  daim  any  damages  under 
the  federal  Bmplosners'  liability  Act  His  hon- 
or stated  that  he  would  charge  the  jury  upon 
that  point  in  his  general  charge,  and  thereupon 
counsel  for  defendant  withdrew  the  right  to 
have  the  verdict  apportioned." 

[4,  f  ]  The  Jury  were  instructed  that  plain- 
tiff could  recover  only  the  i)ecuniary  loss 
to  the  widow  and  children  caused  by  the 
death,  and,  in  view  of  what  had  been  said 
between  the  court  and  the  defendant's  coun- 
sel, in  the  presence  of  the  Jury,  we  are  satis- 
fied that  defendant  suffered  do  prejudice  on 
account  of  the  inadvertent  failure  of  the 
court  to  instruct  the  Jury  spedflcally  not 
to  include  anything  In  their  verdict  for  the 
adult  children  who  were  not  dependent  on 
deceased.  Besides,  as  the  court  had  told 
defendant's  counsel  that  he  would  so  instruct 
the  Jury^  and  as  defendant's  counsel  sat  by 
and  heard  the  charge,  when  no  such  instruc- 
tion was  given,  it  must  have  been  apparent 
that  It  was  a  mere  inadvertence,  and  by  fail- 
ing to  call  the  court's  attention  to  it,  and 
request  the  instruction  promised,  defendant's 
counsel  waived  the  right  to  have  such  in- 
struction given. 
■'  Judgment  affirmed. 

GARY,  O.  J.,  and  WAITTS,  7RASS2R,  and 
GAGE,  JJ.,  concur. 


(150  Ga.  276) 

KNIGHT  V.  BANKS.  KENNEDY,  Sheriff,  v. 
KICKLIGHTER.  KICKLIQHTER  v.  KEN* 
NEDY,    Sheriff.      (Nos.    1608,    1609,    1620.) 

(Supreme  Court  of  Georgia.    Hay  18,  1920.) 

(Syllalua  hy  the  Court.) 

Qourts  ^=»2r7— Writ  of  error  does  not  lie  di« 
.  rectly  from  olty  court  of  Reidsville  to  Su- 
preme Court  or  to  Court  of  Appeals. 

Under  the  provisions  of  the  act  approved 
August  16,  1916  (Acts  1915,  p.  117),  entitled 
"An  act  to  amend  an  act  establishing  the  dty 
court'  of  Reidsville,*'  relative  to  the  selection 
of  jarors,  the  number  ol  Jurors,  etc.,  the  dty 
court  of  Reidsville  is  not  a  court  from  wjiich  a 
writ  of  error  wUl  lie  directly  to  the  Supreme 
Gourt  or  to  the  Court  of  Appeals.  Ash  v.  Peo- 
ple's Bank  of  Oliver,  149  Ga.  '^13, 101.  S.  E. 
912.  Consequently  the  writs  of  error  in  the 
cases  above  stated  must  be  dismissed. 

Error  from  City  Court  of  Reidsville ;  C.  U 
Oowart,  Judge. 

Action  between  J.  A«  Kennedy*  Sheriff, 
and  Sbelton  Kicklifi^ter.  From  the  Judg* 
mttit,  both  parties  bring  error.  Writ  of  error 
dismiseed. 

Action  between  Will  Knight  and  Mrs.  T. 
F.  Banlu.  Judgment  for  the  latter,  and  the 
fonner  brings  error.  Writ  of  error  dls- 
miaaed. 
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In  Kennedy  ▼.  Klcklighter: 

J.  Sazton  Daniel,  of  Glazton,  for  plaintiff 
in  error. 

G.  W.  Tnmer,  of  Metter,  for  defendant  fh 
error. 

In  Knight  t.  Banks: 

H.  H.  Elders  and  (Collins  &  Stanfleld,  all 
of  Reidsville,  for  plaintiff  in  error. 

A.  S.  Way,  of  Reidsville,  and  J.  T.  Oricei 
of  GlennvUle,  for  defendant  in  error. 

PER  CURIAM.  Writs  of  error  dismissed. 
All  the  Justices  concur. 


(150  6a.  lU) 

MOORE  V.  BUTLER.     (Nd.   1730.) 

(Supreme  Court  of  Georgia.    Biay  11,  1920.) 

(8yllahu9  Ity  the  OourtJ 

1.  Judgment  ^=»634,  951  (2)— Consent  order  in 
open  court  signed  iiy  Judge  in  prior  suit  be- 
tween same  parties  was  admissible;  proof 
that  order  was  a  oonsont  order  on  agreement 
was  prima  facie  proof  of  the  consent  order. 

In  the  trial  of  an  action  of  ejectment  the 
record  of  a  prior  suit  between  the  same  par- 
ties, inTolving  the  question  of  title  to  the  prem- 
ises in  dispute,  was  admissible  in  evidence, 
although  the  prior  case  did  not  proceed  to  ver- 
dict and  judgment,  but  was  settled  between  the 
parties,  the  following  order  having  been  taken 
in  open  court  and  signed  by  the  judge:  "By 
agreement  of  counsel  for  both  plaintiff  and 
defendant  this  case  is  hereby  marked  settled, 
the  plaintiff  to  make  deeds  to  the  defendant  to 
all  the  lands  described  south  of  tiie  old  McNair 
and  Butler  line,  and  the  defendant  to  make 
deeds  to  the  pUdntiff  to  all  the  lands  north  of 
the  old  McNair  and  Butler  line."  While  such 
a  record  and  the  order  referred  to  was  not 
admissible  without  prima  facie  proof  of  the 
same  having  been  first  made,  showing  the 
consent  of  the  parties  to  the  order,  neverthe- 
less, where  it  was  admitted  in  evidence  and 
in  the  course  of  the  trial  there  was  submitted 
proof  showing  that  it  was  a  consent  order  and 
made  by  agreement  of  the  parties,  this  was 
sufficient,  and  the  court  did  not  err  in  over- 
ruling the  motion  to  exdnde  the  same.  Eddd 
V.  Huif,  105  6a.  209,  31  S.  B.  430. 

(a)  There  was  evidence  of  assent  to  the  or- 
der referred  to  by  both  parties  in  open  court. 

2.  Appeal  and  orror  ^=»23l(3)— Order  over- 
ruling objeoHon  as  a  whole  was  not  roverslblo 
error,  though  part  of  It  was  Immaterial. 

One  ground  of  the  motion  for  a  new  trial 
complains  of  the  admission  in  evidence  of  tes- 
timony consisting  of  answers  by  a  designated 
witness  to  numerous  questions,  the  questions 
and  examination  set  forth  in  the  ground  refer- 
red to  covering  several  pages.  Some  of  the 
evidence  thus  adduced  was  not  open  to  the 
objection  made;  and,  the  evidence  having  been 
objected  to  as  a  whole,  the  order  overruling 
such  objection  will  not  cause  a  reversal,  al- 
though a  part  of  the  evidence  was  immaterial 
and  irrtievant  and  of  such  a  cliaracter  that  it 


should  have  been  repelled  had  it  been  spedfieal- 
]y  objected  to  on  the  ground  stated  in  tlie 
objections  taken  to  the  evidence  as  a  whole. 

3.  Appeal  and  error  ^s»750(9)— Assignment  •f 
•rror  in  denying  a  now  trial  did  not  prss— t 
question  of  error  In  diraoting  vordict 

The  bUl  of  exceptions  recites  that  the 
court  directed  a  verdict  for  the  defendant,  that 
the  plaintiff  made  a  motion  for  a  new  trisQ, 
which  was  overruled,  and  that  he  excepted. 
Other  than  the  grounds  dealt  with  ia  the  fore- 
going headnotes,  the  only  grounds  of  the  mo- 
tion for  a  new  trial  were  as  follows:  "(1)  Be- 
cause the  verdict  is  contrary  to  evidence  and 
without  evidence  to  support  it;  (2)  becanae 
the  verdict  is  decidedly  and  strongly  against  the 
weight  of  the  evidence;  (3)  because  the  ver- 
dict is  contrary  to  the  law  and  the  principles 
of  justice  and  equity."  HM,  there  being  no 
assignment  of  error  upon  the  direction  of  the 
verdict  (the  only  assigiunent  of  error  bein^ 
upon  the  order  of  the  court  denying  a  new 
trial),  the  question  as  to  whether  or  not  the 
conrt  erred  in  so  directing  a  verdict  is  not  pre- 
sented for  decision.  Stone  v.  Lumber  Co.,  145 
Ga.  72a  80  &  B.  814. 

Error  from  Superior  Court,  Decatur  Coun- 
ty ;  W.  C.  Worrill,  Judge. 

Ejectment  by  P.  D.  Moore  against  J.  B. 
Butler.  Judgment  for  defendant  <hi  a  di- 
rected yerdict*  motion  for  new  trial  denied* 
and  plaintiff  brings  error.    Affirmed. 

W.  V.  Custer,  of  Bainbridge^  for  plaintiff 
in  error. 

B.  E.  Cox,  of  Camilla,  R,  R  Terrell,  of 
Whigham,  and  H.  B.  O'Neal,  of  Bainbrfdge, 
for  defendant  in  errot. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  ooncor* 


aSO  Ga.  SS) 

GAMMON  V.  H0LL0WAY.8MITH  CO.  et  al. 

(NO.  1738.) 

(Supreme  Court  of  Georgia.    May  16,  1920.) 

(SyUdbua  hp  Ms  C<mrt.) 


Partition  ^S9 1 07— Refusal  to  rtveks  order  for 
partition  held  not  error,  where  defendant 
after  servioe  of  notion  failed  to  appear. 

Where  an  equitable  petition  for  partition 
of  lands  was  ffied,  and  process  was  issued  and 
served  upon  the  defendant,  and  where  the  pe- 
titioner also  served  npon  the  defendant  a  no- 
tice that  the  application  for  the  partition  of 
the  lands  would  be  heard  on  a  day  named  in  the 
notice,  showing  that  the  petition  would  be  treat- 
ed as  an  f4)plication  for  the  partition  of  lands 
under  the  provisions  of  the  statute  in  such  cas- 
es made  and  provided,  and  the  defendant  fbiled 
to  appear  or  to  show  cause  why  the  applica- 
tion should  not  be  granted,  she  could  not  there- 
after have  the  order  for  partition  revoked  and 
set  aside,  by  motion  addressed  to  the  court, 
based  upon  the  ground  that  the  court  did  not 
have  jurisdiction  to  entertain  the  equitable 
petition  at  the  time,  and  could  not,  without  oon- 
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sent  of  the  parties,  dispose  of  it  until  the  sec- 
<imd  term  of  the  court.  For»  while  the  petition 
for  partition  was  in  form  a  regular  equitable 
petition,  it  contained  all  of  the  essential  allega- 
tions of  an  application  for  partition  under  the 
proceedings  provided  in  the  statute;  and,  if 
there  was  any  reason  why  it  should  not  be 
disposed  of  in  accordance  with  the  practice  in 
statutory  proceedings  for  partition  of  lands,  the 
defendant  should  hare  appeared  and  made  ob- 
jection thereto  at  the  time  and  place  stated  in 
the  notice  served  upon  her. 

Brror  from  Superior  Court,  Polk  County; 
F.  A.  Irwin,  Judge. 

Suit  for  partition  by  the  Holloway-Smlth 
Company  against  one  Mrs.  Cornelius  and  oth- 
ers, in  which,  after  an  order  of  partition  a&d 
sale,  S.  M.  Gammon  presented  a  petition 
against  the  plaintifl  and  defendants  in  the 
suit  for  revocation  of  the  order  authorizing 
the  sale.  Revocation  denied*  and  Gammon 
brings  error.    Affirmed. 

Edwards  &  Edwards,  of  Buchanan,  for 
plaintiff  in  error. 

John  K.  Davis,  E.  S.  Ault,  and  Mundy  & 
Watklns,  all  of  Cedartown,  for  defendants  In 
error, 

BECK,  P.  J.  On  August  2, 1919,  HoUoway- 
Smith  Company,  a  corporation,  alleging  that 
it  was  the  owner  of  a  specified  interest,  and 
was  a  tenant  in  common  with  Miss  Susie 
Gammon  and  others,  filed  its  equitable  peti- 
tion for  the  partition  of  certain  lands  to  the 
regular  August  term  of  Polk  superior  court 
This  petition  contained  allegations  showing 
the  necessity  for  an  equitable  partition  of 
the  lands  in  question.  The  prayers  of  tVk 
petition  were  that  Miss  Susie  Gammon,  who 
owned  a  one-third  undivided  interest  in  the 
property,  and  others,  be  made  parties  defend- 
ant to  this  case  and  be  required  to  set  up  any 
title  or  interest  that  they  may  have  or  claim 
in  the  property,  and  that  the  property  be  sold 
for  division;  that,  in  the  event  the  court 
should  determine  that  there  could  not  be  an 
equitable  partition  of  the  property  by  metes 
and  bounds,  a  receiver  be  appointed  with  au- 
thority to  sell  the  property  and  divide  the 
proceeds  among  the  common  owners;  that  a 
guardian  ad  litem  be  appointed  for  the  minor 
heirs.  There  was  also  a  prayer  for  process 
and  that  service  upon  the  nonresident  parties 
be  perfected  by  publication  as  provided  by 
law.  Process  was  duly  Issued,  and  an  order 
was  regularly  granted  that  service  be  per- 
fected upon  the  nonresidents  by  publication. 

On  October  4,  1919,  the  court  granted  an 
order  In  which  it  was  recited  that  the  prop- 
erty described  could  not  be  divided  by  metes 
and  bounds,  and  that  the  only  way  a  division 
oould  be  had  was  by  a  sale  for  the  purpose  of 
division,  as  prayed;  and  the  court  appointed 
certain  named  freeholders  of  the  county,  di» 
vectlng  them  to  sell  the  property  in  described 
parcels,  receiving  s^Mtrate  bids  for  each  par- 


cel, and  that  they  then  offer  the  entire  prop- 
erly, and,  if  the  offer  for  the  entire  property 
exceeded  the  aggregate  amount  offered  for 
the  parcels,  then  the  bid  for  the  entire  prop- 
erty should  be  accepted.  The  order  further 
authorized  the  commissioners  to  execute 
deeds  upon  the  payment  of  the  amount  of  the 
bid,  provided  for  the  making  of  reports  by 
the  commissioners  of  their  acts  and  doings  to 
the  court  On  October  29,  1919,  Miss  Susie 
Gammon  presented  her  petition  against  Hoi- 
loway-Smith  Company,  Mrs.  Cornelius,  and 
other  tenants  in  conunon  interested  in  the 
property,  who  w^re  parties  defendant  to  the 
petition  filed  by  the  Holloway-Smith  Com- 
pany, praying  that  the  judge  revoke  the  for- 
mer order  granted  on  October  4,  authorizing 
the  sale  by  the  commissioners  of  the  prop- 
erty. At  the  hearing  of  this  petition,  on 
November  1,  1919,  the  revocation  prayed  for 
was  refused.  To  this  judgment  Miss  Susie 
Gammon  excepted.  She  BtLja  that  the  refusal 
Was  erroneous,  because  the  order  of  October 
4  was  prematurely  granted,  for  the  reason 
that  the  appearance  term  to  which  said  case 
was  returnable  had  not  finally  adjourned 
when  said  order  was  passed,  and  the  right 
of  petitioner  to  file  a  defense  to  said  case  still 
existed  at  that  time;  that  the  order  was  pre- 
maturely granted,  for  the  reason  that  the 
trial  term  of  the  case  was  the  second  term 
after  the  filing  of  the  case,  to  wit,  the  Feb- 
ruary term,  1920,  and  without  consent  of  all 
parties  the  same  was  not  ripe  for  trial  on 
October  4,  1919,  and  she  never  gave  her  con- 
sent for  the  trial  of  the  case  during  the  first 
term,  in  term  time  or  at  chambers,  nor  had 
the  other  defendants  given  their  consent 

.The  court  did  not  err  in  overruling  the  peti- 
tion to  revoke  the  order  for  the  sale  of  the 
property  granted  on  October  4,  1919.  While 
the  petition  of  Holloway-Smlth  Company  for 
the  equitable  partition  of  the  land  in  question 
was  in  form  a  regular  equitable  petition  and 
contained  all  the  requisites  of  such  a  petition 
showing  grounds  for  the  division  of  the  prop- 
erty as  prayed,  it  contained  also  aU  of  the 
essential  allegations  of  an  application  for  the 
partition  of  land  under  the  provisions  of  the 
statute  in  such  cases  made  and  provided. 
There  was  personally  served  on  Miss  Susie 
Gammon,  as  prescribed  by  the  statute,  a  no- 
tice of  the  application,  a  notice  of  the  time 
of  hearing,  calling  upon  her  to  show  cause 
why  the  application  should  not  be  granted. 
While  the  service  of  process  upmi  the  equi- 
table petition  of  Holloway-Smlth  Company 
and  the  service  of  the  notice  issued  upon  the 
application  to  partition  may  have  been  some- 
what confusing,  nevertheless  she  had  notice, 
plain  and  unmistakable^  on  October  4,  1919, 
that  the  appucatlon  to  partition  the  lands 
would,  be  taken  up  and  considered  by  the 
court,  and  she  was  called  upon  in  that  notice 
to  show  cause  why  the  aivUcation  should  not 
be  granted.  She  could  have  appeared  and  ob- 
jected to  the  aiHOlicatioB  b^ng  treated  as  a 
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petition  at  law,  and  have  insteted .  that  It 
was  purely  an  equitable  petition  and  could 
only  be  disposed  of  In  term  time.  Tbe  petl* 
tloner  could  then  have  stricken  from  his  peti- 
tion such  parts  as  were  redundant,  considered 
as  a  statutory  application  for  partition,  and 
the  application  could  then  have  been  heard 
and  disposed  of  unless  cause  for  continuance 
was  shown.  But  she  failed  to  appear,  and 
the  Judge  was  authorized  to  find  that  her 
failure  to  appear  was  without  legal  excuse, 
and  to  hold  that  the  order  granted  on  Octo- 
ber 4th  was  a  valid  order  and  should  stand. 

Judgment  affirmed. 

▲11  the  Justices  concur. 


(150  Ga.  181) 

ROGERS  V.  ROGERS.  (No.  1760.) 

(Supreme  Court  of  Georgia.    May  12,  1020.) 

(ByUahvi  by  ihe  Court.) 

Appeal  and  error  ^=9733— Assignment  of  error 
to  Judgment  most  be  spedflo. 

In  a  suit  by  a  wife  against  her  husband  for 
divorce,  alimony,  and  counsel  fees,  the  Judge 
at  an  Interlocutory  hearing  rendered  a  judgment 
allowing  the  wife  specified  sums  to  be  paid 
monthly  as  temporary  alimony,  and  a  stated 
amount  for  attorney's  fees.  The  only  excep- 
tion to  the  judgment  was:  "To  this  judgment 
of  the  court  the  defendant  excepted,  now  ex- 
cepts, and  assigns  the  same  as  error."  Held, 
that  the  assignment  of  error  is  not  sufficiently 
specific  to  present  any  question  for  decision, 
and  the  writ  of  error  is  dismissed  on  motion. 
Knight  y.  Knight,  101  &  B.  181. 

Error  from  Superior  Ck>urt,  Carroll  Ck>un- 
ty ;  J.  B.  Terrell,  Judge. 

Action  for  divorce  by  Margie  Rogers 
against  Luna  Rogers.  From  a  judgment  al- 
lowing temporary  alimony  and  attorney's 
fees,  defendant  brings  error.  Writ  of  error 
dismissed. 

Boykln  &  Boykln,  of  CarroUton,  for  plain- 
tiff In  error. 

Emmett  Smith,  of  OarroUton,  for  defend- 
ant In  error. 

ATKINSON,  J.  Writ  of  error  dismissed. 
All  the  Justices  concur. 


(150  Qa.  200) 

EDWARDS  V.  FINLEY  et  al..  (No.  1809.) 
(Supreme  Court  of  Georgia.    May  13,  1920.) 

(8yUabuB  Vy  the  Court.) 

Appeal  and  error  ^=»733^ Exception  to  Una! 
Judgment  in  habeas  oorpas  ease  held  too  in- 
deanite. 

An  exception  to  the  final  Judgment  In  a 
habeas  corpus  case,  in  the  foUowing  words: 


"To  which  said  judgment  of  the  court  the 
l^aintUr  -excepted  and  now  excepts  and  assigns 
the  same  as  error"-^  too  indefinite  to  present 
any  question  for  consideration,  and  the  writ  of 
error  must  be  dismissed. 

Error  fh>m  Superior  Cknirt,  Fulton  Goon- 
ty;J.  T.  Pendleton,  Judge. 

.  Habeas  corpus  by  W.  H.  Edwards  against 
Sam  H.  Flnley  to  obtain  the  custody  of  a 
minor,  with  Interrention  by  the  Georgia 
Children's  Home  Society,  which  was  there* 
upon  made  a  party  defendant  From  an 
order  remanding  the  child  to  the  custody  of 
the  (Georgia  Children's  Home  Society,  peti- 
tioner  brings  error.    Writ  of  error  dismissed. 

Walter  A.  Sims,  of  Atlanta,  for  plaintiff  in 
error. 

Anderson,  Rountree  &  Crenshaw  and  R. 
H.  Jones,  Jr.,  all  of  Atlanta,  for  defendants 
in  error. 

GEORGE,  J.  This  la  a  habeas  corpus 
case,  InYolvlng  the  custody  of  a  minor.  The 
minor  in  questioDi  Charles  Edwards,,  was 
bom  cm  April  80,  1917.  The  petition  was 
brought  by  W.  H.  Edwards,  the  foster  parent 
of  the  child,  against  Sam  E.  Flnley.  The 
answer  of  the  r^eipondent  denied  the  right  of 
the  applicant  to  the  custody  of  the  child,  and 
alleged  that  the  chUd  was  in  the  legal  cus- 
tody of  the  Georgia  Children's  Home  So- 
dety,  and  was  then  In  his  possession  by  per- 
mission of  the  society.  He  prayed  the  court 
to  require  the  oontroyersy .  to  be  made  be- 
tween the  applicant  and  the  society.  The  so- 
ciety filed  its  Interyention,  setting  up  its 
right  to  the  custody  of  the  child,  and  by  or- 
der of  the  court  it  was  made  a  party  defend- 
ant to  the  case.  At  the  conclusion  of  the  evi- 
dence the  court  passed  an  order  remanding 
the  child  to  the  custody  of  the  society,  to 
which  judgment  the  applicant  excepted,  as- 
signing error  as  follows: 

'^To  which  said  judgment  of  the  court  the 
plaintiff  excepted  and  now  excepts  and  as- 
signs the  same  as  error.** 

The  assignment  of  error  upon  the  Judg- 
ment remanding  the  custody  of  the  child  to 
the  society  i»  too  Indefinite  to  present  any 
question  for  oonsldaration  by  this  court,  or  to 
furnish  ground  for  reversing  the  Judgment, 
nils  case  does  not  belong  to  that  class  of 
cases  in  which  a  general  assignment  of  error 
may  be  made  to  the  judgment,  as  in  the  case 
of  Kirkland  ▼.  Atlantic  &  Birmingham  Ry. 
Co.,  126  Ga.  246,  66  S.  B.  23.  In  that  case 
error  was  asitfipfted  upon  an  interlocutory 
order  refusing  a  temporary  injunction.  The 
cade  Involved  tfae-ezerdae  of  the  judge's  dis- 
cretion. The  Judgment  excepted  to  in  this 
case  is  a  final  judgment,  and  the  Judge  pass- 
ed upon  all  questions  of  law  and  fact  in- 
volved in  the  case.    The  case  is  in  principle 
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controlled  l^  tbe  deci8loQ9  in;  Adams  ▼.  May, 
145  Ga.  234,  88  S.  B.  928,  Haley  v.  Commer- 
cial National  Bank  of  Macon,  147  Ga«  556,  94 
S.  B.  1013,  Knight  v.  Knight,  149  Ga.  613,  101 
S.  B.  181,  and  Rogers  v.  Rogers,  103  S.  E.  156, 
decided  May  12,  1920.  Under  the  decisions 
referred  to,  the  assignment  of  error  upon  the 
final  Judgment  In  this  case  is  too  indefinite 
to  raise  any  question  for  decision. 

Writ  of  error  dismissed.    All  the  Justices 
concur. 


(150  Ga.  153) 

LEE    V.    0VER8TREET.    (No.    1625.) 

(Supreme  Court  of  Georgia.   May  11,  1920.) 

iSyUabua  ly  the  Oovn^ 

1.  Trial  ^=»79^Adinl88ion  of  reoordod  doodo 
over  objeciion  that  no  revonoe  stamps  wore 
attached  held  not  error. 

On  the  trial  of  the  case  two  deeds  were 
offered  in  evidence,  one  executed  June  26,  1918, 
and  the  other  Noremfoer  5,  1918,  both  having 
heen  recorded.  These  deeds  were  objected  to 
on  tbe  ground  that  they  did  not  have  "attach- 
ed or  affixed  thereto  any  internal  revenue 
stamps  as  required  by  the  act  of  Congress." 
Thereupon  the  party  offering  the  deed  as  evi- 
dence purchased  tbe  necessary  stamps,  and,  in 
the  presence  of  the  court,  attached  them  to 
the  two  deeds  and  cancded  them.  It  does  not 
appear .  that  after  the  stamps  were  thus  at- 
tached and  canceled  the  objection  was  renewed. 
-Held,  that  the  admission  of  the  deeds  in  evi* 
dence,  over  the  objection  made  before  the 
stamps  were  attached,  was  not  error.  If  the 
defendant  had  desired  to  contest  the  admissi- 
bility of  the  deeds  after  the  stamps  were  at- 
tached and  canceled,  on  the  ground  that  the 
attaching  of  the  stamps  in  the  manner  indicated 
was  not  sufficient  compliance  with  the  act  of 
Congress  relative  to  this  subject,  he  should 
have  renewed  his  objection  and  specifically 
pointed  out  wherein  the  affixing  of  the  stamps 
and  the  cancellation  of  them  was  insufficient 

2.  Grant  of  Interlocutory  Injunction. 

Under  the  evidence  in  the  case  the  court 
did  not  err  in  granting  the  interlocutory  in- 
jnnctiim. 

Krror  from  Superior  Court,  Bacon  County ; 
J.  I.  Summerall,  Judge. 

Action  for  injunction  by  A.  M.  Overstreet 
against  B.  S.  Lee.  Interlocutory  injunction 
granted,  and  defendant  brings  error.  Af- 
firmed, 

I.  J.  BusseU,  of  Alma,  and  Parker  &  Park- 
er, of  Waycross,  for  plaintiff  in  error. 


W.  "Wl  Bennett,  of  Bazley,  for  defendant 
in  error. 

BBCK,  P.  J.    Judgment  affirmed.    All  the 
Justices   concur. 


(ISO  Ga.  195) 
JOHNSON  V.  HOLMES.    (No.  I68L) 

(Supreme  Court  of  Georgia.   May  13,  192D.) 

(SyUabuii  hy  ihe  Court.) 

tl  Appeal  and  error  ^=s>79(l)— Writ  of  error 
before  final  disposition  as  to  a  party  prema- 
ture. 

Where  suit  was  brought  against  one  to  the 
September  term  of  court,  and  thereafter  In 
January  an  intervention  was  filed  by  one  ask- 
ing to  be  made  a  party  to  the  case,  and  where 
to  this  intervention  general  and  special  de- 
murrers ^ere  filed,  which  were  both  overruled 
by  the  court,  and  to  that  judgment  the  plaintitf 
in  error  excepted  and  brought  the  case  to  the 
Supreme  Court  by  direct  bill  of  exceptions, 
such  judgment  was  not  a  final  disposition  of 
the  cause,  or  final  as  to  some  material  party 
thereto;  and  therefore  the  writ  of  error  will, 
on  motion,  be  dismissed  as  being  prematurely 
brought  to  this  court.  Ray  v.  Anderson,  117 
QtL,  186,  43  S.  E.  408;  Wdkle  v.  Jones,  131  6a. 
37,  61  S.  B.  1124;  Civil  Code  1010,  |  6138; 
Walker  v.  Walker,  147  Ga.  614,  05  S.  B.  10. 

2.  Appeal  and  error  ^59802  —  Leave  may  bo 

granted  to  file  as  exceptions  pendente  lite 

the  oflldal  oopy  of  bill  of  exoeptlons  retained 

in  oonrt  below. 

Leave  is  granted  to  the  plaintiff  in  error 

to  file,  as  exceptions  pendente  Ute,  the^  official 

copy  of  the  bill  of  exceptions  retained  in  tbe 

office  of  tiie  clerk  of  the  trial  court 

Atkinson  and  GUbert,  JJ.,  dissenting  in  part. 

Error  from  Superior  Court,  Hancock  Coun- 
ty;  J.  B.  Park,  Judge. 

Proceeding  between  Roh^t  Holmes,  and 
H.  G.  Johnson,  intervener,  Demurrer  to  in- 
tervention overruled,  and  intervener  brings 
error.  Writ  of  error  dismissed,  with  direc- 
tion. 

Wiley  &  Lewis,  of  Sparta,  for  plaintiff  in 
error.   ^ 

Burwell  &  Fleming,  of  Sparta,  for  defend- 
ant in  error. 

HILL,  J.  Writ  of  error  dismissed,  with 
direction. 

All  the  Justices  ccmcur,  except  ATKINSON 
and  GILBERT,  JJ.,  disdenting  as  to  the  rul- 
ing in  the  second  headnote,  citing  Brannon 
V.  State,  147  Ga.  499,  94  S.  B.  759. 
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(IfiO  Oa.  210) 

SPAKE  V.  TOWN  OF  TEMPLE.     (Nd.  1711.) 

(Supreme  Court  of  Georgia.    May  14,  1920.) 

(8yUahu$  by  the  Court) 

Evldenea  demanding  verdict. 

Under  the  pleadings  and  the  evidence  the 
verdict  for  the  defendant  was  demanded;  and 
this  ia  true  without  regard  to  any  alleged  er- 
rors in  the  charges  excepted  to,  or  the  re- 
fusal of  certain  requests  to  charge. 

Error  from  Superior  Court,  Carroll  Coun- 
ty; J.  B.  Terrell,  Judge. 

Action  by  T.  M.  Spake  against  tbe  Town 
of  Temple.  Verdict  and  judgment  for  de- 
fendant, and  plaintifT  brings  error.   Affirmed. 

S.  Holdemess,  of  Carrollton,  for  plain- 
tiff in  error. 

Boylcin  ft  Boykin  and  Leon  Hood,  all  of 
Carrollton,  for  defendant  In  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


cm  Ga.  247) 

TYSON   at  al.  v.  BOARD    OF    EDUCATIOli 

OF  CARROLL  COUNTY  at  al. 

(No.  I70i.) 

(Supreme  Court  of  Georgia.    May  15,  1920.) 

(Byllahu$  hy  the  Court.) 

I.  Schools  and  soliooi  districts  ^=s»34*— Coanty 
board  of  adaoation  may  divide  districts  and 
diract  affairs  of  naw  distriots. 
The  county  board  of  education  has  the 
power,  when  the  best  interests  of  the  schools 
of  the  county  demand  it,  to  separate  or  divide 
any  school  district  into  two  or  more  school  dis- 
tricts, and  to  provide  for  the  election  of  a 
board  of  trustees  for  each  of  such  districts,  and 
to  do  all  other  things  for  the  government  and 
control  of  the  districts  as  provided  by  statute 
for  the  organization  and  control  of  school  dis- 
tricts. Acts  1911,  pp.  94-104;  Park's  Ann. 
Pol.  Code,  I  1565 (v).  The  decision  in  Hodges 
v.  Talbert,  185  Ga.  253,  69  S.  E.  103,  to  the 
effect  that  a  county  board  of  education  could 
not,  after  a  county  had  been  laid  oif  into  school 
districts,  establish  a  new  school  district  by 
cutting  off  substantial  portions  of  several  ad- 
jacent districts,  and  out  of  the  portions  so  cut 
off  establish  a  new  district,  was  rendered  prior 
to  the  act  above  dted. 


2.  Schools  aad  schooi  distriots  ^s»l03(2)  — 
Sohool  district  oreated  out  of  anotliar  may 
liava  iooal  school  tax  elsotion,  tliougli  aleotioa 
held  in  old  district  during  year. 

Where  the  county  board  of  education  has 
duly  divided  one  school  district  into  two  school 
districts,  under  the  provisions  of  the  above- 
cited  act,  one  of  the  districts  so  created  may 
have  an  election  for  local  school  taxation  un- 
der the  statute,  although  an  election  for  auch 
purpose  had  been  held  during  the  same  year, 
and  failed  to  carry  in  the  old  district  as  con- 
stituted before  the  division. 


3.  Rafusal  of  Intariomitory  laJanotlOB. 

Under  the  pleadings  and  the  evidence  the 
Judge  did  not  err  in  refusing  to  grant  the 
prayera  for  interlocutory  injunction. 

Brror  from  Superior  Court,  Carroll  Coun- 
ty; J.  B.  Terrell,  Judge. 

AcUon  for  injunction  by  J.  F.  Tyson  and 
others  against  the  Board  of  Education  of 
(Carroll  Ck>unty  and  otheis.  Interiocutory 
injunction  denied,  and  plaintiffs  bring  error. 
Affirmed. 

Boyldn  &  Boykin,  of  Carrollton,  for  plain- 
tiffs in  error. 

C.  £.  Boop,  of  Carrollton,  tor  defoidants 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(160  Oa.  177) 

GEORGIA  RY.  &  POWER  CO.  V.  HEAD 
at  al.    (No.  1729.) 

(Supreme  Court  of  Georgia.    May  12,  1920.) 

(Syildbut  hy  the  Court.) 

Corporatlo^a  ^=»5I9(3)— Judgmeat  ^s9459— 
Evldeaoa  held  not  to  show  sarvloe  of  pro* 
oass  on  a  statutory  agent;  refusal  of  ftatar- 
looutory  Injunotioii  against  axooution  on  Judg- 
ment rendered  on  defeotiva  sarvice  hold 
error. 

The  evidence  did  not  authorise  the  judge 
to  find  that  the  person  upon  whom  senrice  of 
process  waa  made  waa  an  agent  of  the  corpora- 
tion, as  contemplated  in  section  2258  of  the 
Ciyil  Code  of  1910,  providing  for  service  of 
suits  against  a  corporation  by  serving  its  offi- 
cers or  agents.  The  plaintiff  was  without  ade- 
quate remedy  at  law,  and  the  court  erred  in 
refusing  the  interlocutory  injunction. 

Error  from  Superior  Court,  Lumpkin  Coun- 
ty;  J.  B.  Jones,  Judge. 

Suit  by  the  Georgia  Bailway  &  Power  Com- 
pany against  J.  K.  P.  Head  and  others,  to 
enjoin  the  enforcenrent  of  an  execution  and 
to  set  aside  a  Judgment  against  it.  Injunc- 
tion denied,  and  plaintiff  brings  error,  fte- 
versed. 

The  Gainesville  Bailway  &  Power  Com- 
pany built  and  owned  a  dam  across  the  Ches- 
tatee  river,  in  Lumpkin  county,  a  short  dis- 
tance from  the  Hall  county  line.  In  1912  the 
Gainesville  Company  sold  its  street  railway 
system,  lighting  and  power  plants,  including 
the  Chestatee  dam,  to  the  Georgia  Bailway 
&  Power  Company.  The  latter  company  own- 
ed a  large  dam  near  Gainesville  in  Hall 
ooanty,  known  as  the  Dunlap  dam.  It  con- 
structed a  transformer  station  near  the  Dun- 
lap  dam  in  Hall  county,  and  transmitted  its 
power  from  the  Chestatee  dam  at  high  rolt- 


^s»For  other  cmm  see  same  topic  and  KBY-NUMBBR  In  all  Key-Niunbered  Digests  and  Indexes 


Ga.) 


GEORGIA  BY.  A  POWER  CX>.  y.  HEAD 

(lOS  8.B.) 


159 


age  to  the  tranaformer  station  at  the  Donlap 
dam.  The  Georgia  Railway  &  Power  Ck>Il^ 
pany  kept  from  one  to  three  men  at  the 
Chestatee  dam  for  the  pnrpoae  of  <^[)ening  the 
water  gates  and  turning  on  the  water,  which 
in  turn  set  the  machinery  in  motion  and  gen- 
erated electricity  which  was  transmitted  to 
the  Dnnlap  station,  from  which  it  was  dich 
tributed  for  use.  It  sold  no  current  for  any 
purpose  in  Lumpkin  county,  and  kept  no  of- 
fice at  the  Chestatee  dam.  The  men  working 
for  it  at  the  dam  had  no  connection  whatever 
with  the  public  In  March,  1918,  a  citizen 
of  Lumpkin  county,  the  main  defendant  in 
error,  filed  suit  in  Lumpkin  superior  court 
against  the  company,  and  a  copy  of  the  peti- 
tion and  process  was  served  upon  J.  M.  Hul- 
sey,  who  at  that  time  was  the  only  employ^ 
of  the  company  at  the  Chestatee  dant  Mr. 
Hulsey  never  delivered  the  copy  suit  and 
process  to  any  officer  or  agent  of  the  com- 
pany, and  the  company  knew  nothing  of  the 
suit  until  after  Judgment  was  obtained  in 
April,  1919.  It  then  filed  an  equitable  peti- 
tion to  enjoin  the  enforcement  of  the  execu- 
tion, and  to  set  the  Judgment  against  it  aside. 
In  the  petition  it  traversed  the  return  of  the 
sheriff,  and  denied  that  Mr.  Hulsey  was  its 
agent  The  injunction  was  denied,  and  the 
company  excepted. 

H.  H.  Dean,  of  Gainesville,  for  plaintiff 
in  error. 

H.  H.  Perry  and  W.  A  Charters,  both  of 
Gainesville,  for  defendants  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  The  defendant  in  any  proceeding  is 
required  to  traverse  the  return  of  the  sheriff 
or  any  officer  of  the  court  at  the  first  term 
after  notice  is  had  by  the  defendant  Civil 
Ck>de,  f  5556.  An  execution  cannot  be  arrest- 
ed by  an  affidavit  of  illegality  until  after  levy 
made.  Civil  Code,  f  5306.  It  appearing  that 
the  execution  issued  upon  the  Judgment 
against  the  plaintiff  in  error  had  not  been 
levied  upon  any  of  its  property,  it  could  not 
file  an  affidavit  of  illegality.  Since  it  was 
necessary  to  traverse  the  entry  of  the  sheriff 
at  the  first  term  after  notice,  equity  alone 
could  afford  to  the  plaintiff  in  error  com- 
plete and  adequate  relief. 

Section  2258  of  the  Civil  Code  provides: 

"Service  of  all  aubpcenas,  writs,  attachments, 
and  other  process  necessary  to  the  commence- 
ment of  any  suit  against  any  corporation  in  any 
court,  except  as  hereinafter  provided,  may  be 
perfected  by  serving  any  officer  or  agent  of 
such  corporation,  or  by  leaving  the  same  at  the 
place  of  transacting  the  usual  and  ordinary 
public  business  of  such  corporation,  if  any 
such  place  of  business  then  shall  be  within  the 
Jurisdiction  of  the  court  in  which  said  suit  may 
be  commenced.  The  officer  shall  specify  the 
mode  of  service  in  his  return.'* 

Was  Mr.  Hulsey  an  agent  of  the  company, 
within  the  meaning  of  the  section  of  the 


Code  quoted,  upon  whom  service  of  the  peti- 
tion and  process  could  be  legally  perfected? 
The  facts  are  not  in  dispute.  The  company 
owned  and  operated  the  power  dam  or  plant 
in  Lumpkin  county.  During  certain  seasons 
it  kept  from  one  to  three  men  at  its  Chestatee 
dam,  and  these  men  worked  in  shifts.  At  the 
time  of  the  service  of  the  petition  and  process 
ui>on  Mr.  Hulsey  he  alone  was  employed  by 
the  company  in  Lumpkin  county.  His  du- 
ties were  to  turn  on  the  water,  which  operat- 
ed the  machinery  and  transmitted  the  raw 
current  to  the  company's  station  in  Hall 
county.  As  noted  in  the  preceding  statement 
cl  facts,  the  company  furnished  no  current 
in  Lumpkin  county.  Indeed  the  current  gen- 
erated in  Lumpkin  county  could  not  be  used 
for  commercial  purposes  until  it  had  passed 
through  the  company's  station  in  Hall  county. 
The  men  employed  by  the  company  at  the 
Chestatee  dam  were  required  to  keep  no 
records,  and  were  not  authorized  to  deal  with 
the  public  They  could  not  employ  men  or 
discharge  them,  and  did  not  do  so.  Bach 
man,  when  more  than  one  man  was  employed, 
reported  his  own  time  and  made  his  own  re- 
port to  the  officer  or  agent  at  the  Dunlap  dam. 
These  reports  were  made  over  telephone,  and 
each  man  was  required  to  report  hourly  the 
amount  of  water  used  and  the  current  gen^ 
erated  and  transmitted.  They  were  also 
expected  to  report  any  trouble  that  might 
arise.  Each  man  received  directly  from  the 
company  a  check  for  his  wages.  Each  man, 
when  on  duty,  was  required  to  keep  the  ma- 
chinery in  condition  and  make  such  minor 
repairs  as  might  be  necessary  from  time  to 
time.  It  is  true  that  one  of  the  witnesses 
for  the  defendant  in  error  testified,  in  effect, 
that  Bfr.  Hulsey,  upon  whom  the  petition  was 
served,  was  in  diarge  of  the  Chestatee  plant. 
But  the  meaning  of  his  testimony  is  clearly 
indicated  by  the  witness  himself  upon  cross- 
examination: 

'K)ne  ii  boss.  •  •  ^  One  has  to  go  ahead. 
When  there  is  one  man  there  he  is  boss.  There 
are  three  hours  a  day  we  have  two  men  on 
shifts.  When  these  two  men  are  there,  I  sup- 
pose one  is  a  little  more,  has  a  little  more 
power  than  the  other  if  they  get  in  a  dispute. 
Outside  of  that  we  all  have  the  same  orders 
exactly,  the  same  services;  and  when  Hulsey 
was  there  all  three  performed  exactly  the 
same  service,  the  same  orders,  and  [the  com- 
pany! paid  us  each  exactly  the  same.  We  were 
employed  by  Mauldin  in  Gainesville  [Hall  coun- 
ty!.  ♦  •  •  We  sorter  have  an  understand- 
ing among  ourselves  that  one  is  a  little  more 
intelligent  and  knows  a  little  more  about  it, 
and  sorter  between  ourselves  we  have  an  under- 
standing one  man  is  boss.  So  far  as  the  com- 
pany, is  concerned,  I  never  heard  any  of  the 
company  say  Hulsey  had  any  more  authority 
than  any  other  man." 

The  defendant  in  error  relies  on  the  ded* 
sion  in  Central  Georgia  Power  Co.  v.  Noleiv 
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143  Ga.  776,  85  S.  B.  945  (3).  In  tliat  case  it 
appeared  tliat  the  person  upon  whom  service 
was  made  was  authorized  and  required  to 
operate  the  i>ower  plant  under  the  Immediate 
control  of  the  chief  engineer,  with  whom  he 
was  to  comntunicate  hy  telephone  as  to  all 
matters  involving  discretion  in  the  operation 
of  the  plant  He  was  to  forward  to  the  en- 
gineer dally  log  sheets  or  trouble  reports, 
and  perform  other  services  not  set  out  in  the 
case  as  reported.  By  reference  to  the  record 
of  file  in  this  court  it  appears  that  the  person 
there  served  In  fact  employed  men  to  do  work 
for  his  company,  pe  generally  received  the 
checks  for  the  men  at  the  power  plant,  and 
handed  the  checks  to  the  men.  He  kept  the 
time  of  all  men  working  under  him,  usually 
eight  or  nine.  Each  of  these  men  had  specific 
duties  to  perform,  but  he  had  no  specific  du- 
ties to  perform  other  than  to  see  that  the  men 
at  work  performed  their  duties.  It  was  tes- 
tified that  he  looked  after  the  hands  "around 
tl)e  power  house  generally,"  and  **he  [refeiv 
ring  to  the  person  upon  whom  service  was 
perfected]  looked  after  the  business  there." 
He  himself  testified: 

"I  keep  the  time  of  the  regular  men.  I  send 
it  to  Mac6n.  Sometimes  their  pay  comes  in 
regular  envelopes  made  out  to  the  employes, 
and  sometimes  In  different  envelopes.  *  •  • 
My  duties  was  to  see  that  the  men  could  fill 
the  place.  «  *  *  Mr.  Magraw  [chief  engi- 
neer] consults  nobody  else  but  me.  *  *  *  { 
was  the  only  one  authorized  to  execute  the  or- 
ders of  Mr.  Magraw..  I  keep  the  time  of  all 
parties  and  send  them  to  the  Macon  office. 
•  •  ♦  I  make  no  contracts  for  the  delivery 
of  power  to  customers.  Mr.  Magraw  employs 
me.  I  usually  try  to  give  men  who  live  in  the 
community  places  in  preference  to  others.  I 
keep  a. bunch  of  applications  on  fil^  Then  I 
phone  Mr.  Magraw  to  see  if  it  is  satisfactory. 
If  be  is  satisfied  I  employ  the  person.  I  have 
blanks  and  put  the  new  man's  name  on  it  and 
send  it  to  the  company.  *  ^  *  My  business 
is  to  keep  things  going.  There  is  no  other  per- 
son has  the  same  authority  I  had  at  the  time 
these  papers  were  served." 

Further  quotation  from  the  evidence  in 
record  in  the  Nolan  Case  might  be  made; 
but  from  the  foregoing  we  are  of  the  opinion 
that  "the  Jury  were  authorized  to  find  that 
the,  person  in  question  was  an  agent  within 
the'meaning  of  Civil  Code  1910,  §  2258,  rather 
than  a  mere  servant,"  as  was  said  in  the 
opinion  in  that  case.  It  Is  not  essential  that 
an  agent  should  be  an  officer  in  charge  of  the 
company's  office  and  business.  Kimsey  v. 
Macon  Lumber  Co.,  136  Ga.  369,  7i  S.  E.  675; 
Central  Georgia  Power  Co.  v.  Parnell,  11  Ga. 
App.  781,  76  S.  B.  157.  The  word  "agent"  in 
tjie  statute  is  to  be  taken  in  its  ordinary  sense. 
Southern  Bell  Telephone,  etc,  Co.  v.  Parker, 
119  Ga.  721,  728,  47  S.  E.  194.  But  the  per- 
son served  must  be  an  agent  of  the  company 


as  distinguished  from  a  mere  snbordlnate 
employ6  or  servant  Id.;  Smith  ▼.  Soatbem 
By.  Co.,  182  Ga.  67,  63  S.  B.  801.  The  use  of 
the  word  "agent"  in  assodaticm  wltli  the 
word  "officer"  in  the  statute  Indicates  the 
leglslaitive  intent  The  evidence  demanded  a 
finding  that  Mr.  Hulsey  was  not  sncti  an 
agent  of  the  railway  and  pow^  company; 
and  it  was  erroneous  to  refuse  the  interloc- 
utory injunction. 

Judgment  reversed. 

All  the  Justices  concur* 
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ANDERSON   v.  ANDERSON  et  ox. 
(No.    1551.) 

(Supreme  Comrt  of  Georgia.   May  11,  1920.) 

(SyUahtis  ly  the  Court.) 

1.  Fraudulent  conveyances  ^=» 1 72 (2)— Gran- 
tor is  estopped  from  attacking  bis  oonvey- 
anoe  madiB  to  defraud  creditors. 

The  petition  in  this  case,  when  considered 
In  its  entirety,  shows  that  the  conveyance  of 
land  executed  by  tiie  petitioner,  and  which  he 
seeks  to  have  candBled  as  a  cloud  upon  his  ti- 
tle, was  made  with  the  intent  to  delay  his  credi- 
tors, and  that  he  is  therefore  estopped  from 
attacking  it.  The  petition  was  properly  dis- 
missed on  general  demurrer. 

(Additional  Byllalw  hy  Editorial  Staif.) 

2.  Pleading  ^=»2 1 4 (5)— General  demurref  ad- 
mits facts  well  pleaded. 

A  general  demurrer  admits  facts  well  plead- 
ed, bat  not  the  legal  conclusions  deduced  there- 
from by  the  pleader. 

3.  Pleading  ^=:»34( I)— Entire  petition  consid- 
ered on  general  demurrer  thereto'. 

In  passing  upon  a  general  demurrer  to  a 
petition,  all  the  allegations  therein  should  be 
considered,  and  if,  in  view  of  the  entire  peti- 
tion, the  petitioner  is  not  entitled  to  the  relief 
sought,  the  petitioB  is  subject  to  general  de- 
murrer. 

Error  from  Superior  Court,  Lumpkin  (boun- 
ty; J.  B.  Jones,  Judge. 

Equitable  action  by  J.  A.  Anderson  against 
B.  F.  Anderson  and  wife.  Petition  dismissed 
on  general  demurrer,  and  plaintiff  brings  er- 
ror.  Affirmed. 

John  A.  Anderson  brought  an  eoultable  ac- 
tion against  B.  F.  Anderson  and  his  wife, 
Mrs.  B.  F.  Anderson.  The  allegations  of  the 
petition,  in  so  far  as  here  material,  are  in 
substance  as  follows: 

Petitioner  is  the  owner,  and  in  the  actual 
possession,  of  the  land  described  in  the  peti- 
tion. Some  time  prior  to  January  1, 1915,  peti- 
tioner was  fraudulently  induced  to  purchase 
the  exclusive  right  to  sell  a  certain  picture 
making  device  within  a  given  territory,  and  for 
the  purdiase  price  of  such  right  he  executed 
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to  one  Fitnor  three  promissofy  notes  aggregate 
ing  several  bandred  dollars.  The  device  was 
worthless,  and  so  known  to  Pitner  at  the  time. 
Before  petitioner  discovered  this  fact,  Pitner 
had  sold  the  notes  to  three  named  different 
parties,  who  claimed  to  be  innocent  purchasers 
for  value.  Petitioner  went  to  the  holders  of 
his  notes  and  informed  them  of  the  fraud  which 
had  been  practiced  on  him  by  Pitner,  and  "of- 
fered to  pay  them  what  they  had  actually  been 
out,  both  in  time,  money,  and  expense  on  ac* 
count  of  the  purchase  by  them  of  said  notes  so 
frandulently  obtained  from  him  by  the  said 
Pitner."  The  holder  of  one  of  his  notes  ac- 
cepted his  proposition,  was  paid,  and  this  note 
of  petitioner  was  returned  to  him.  The  holders 
of  petitioner's  other  notes  "refused  to  accept 
said  proposition  and  insisted  on  full  payment 
of  said  notesi"  "The  defendant  B.  F.  Ander- 
son learned  of  the  situation  in  which  petitioner 
was  placed  because  of  said  fraud  practiced  on 
him  as  aforesaid,  came  to  petitioner  and  rep- 
resented himself  to  be  a  friend  to  petitioner, 
and,  reminding  petitioner  of  the  close  relation- 
ship in  which  they  stood  (petitioner  being  his 
younger  brother),  because  of  the  ties  of  blood 
by  which  they  were  bound,  offered  to  help  peti- 
tioner. Said  defendant  time  and  again  came  to 
petitioner  and  told  him  if  he  would  convey  his 
property  and  all  of  the  interest  he  had  as  an 
heir  at  law  of  the  estate  of  liia  father,  H.  F. 
Anderson,  to  his  wife,  Mrs.  B.  F,  Anderson,  he 
would  then  settle  these  said  debts  represented 
by  said  promissory  notes  upon  a  just  and  equi- 
table basis,  and  after  said  debts  were  so  set- 
tled he  would  then  reconvey  said  property  to 
your  petitioner,  or  would  have  his  said  wife, 
Mrs.  B.  F.  Anderson,  to  do  so." 

"Petitioner  shows  that  his  said  older  broth- 
er, B.  F.  Anderson,  defendant,  continually  im- 
portuned him  to  make  this  conveyance  of  his 
said  interest  in  the  estate  of  his  father  [the 
land  in  question]  to  defendant's  said  wife,  at 
such  times  reminding  petitioner  of  his  broth- 
erly interest  in  him  and  his  desire  to  protect 
him  and  provide  for  petitioner's  future  wel- 
fare; and,  when  petitioner  would  refuse  to 
comply  with  defendant's  wishes  in  this  regard, 
defendant  would  become  angry  and  abusive, 
would  treat  petitioner  coldly,  and  would  have 
notiiing  to  do  with  him.  Petitioner  further 
shows  that,  reposing  trost  and  confidence  in 
the  said  defendant  B.  F.  Anderson,  he  did  con* 
vey  to  Mrs.  B.  F.  Anderson  his  entire  interest 
in  said  estate  [the  land  in  question]  by  a  writ- 
ten conveyance  executed  some  time  in  the  lat- 
ter part  of  1914  or  the  first  of  1915.  *  *  ^ 
Petitioner  shows  that  said  deed  was  without 
consideration,  and  that  the  same  was  never 
delivered  to  the  said  defendant  Mrs.  B.  F. 
Anderson,  and  that  she  knew  nothing  of  said 
transaction,  and  petitioner  received  no  benefit 
under  said  deed,  and  received  no  money  for 
the  same.  Petitioner  was  induced  to  make  said 
deed  upon  the  representations  of  his  said  broth- 
er, B.  F.  Anderson,  defen'dant,  that  if  he  (peti- 
tioner) would  make  said  conveyance,  he  could 
secure  a  Just  and  equitable  settlement  of  the 
claims  against  him  ;  and  upon  the  faith  which 
he  had  In  the  said  defendant's  honor,  and  the 
confidence  which  petitioner  had  in  him  as  a 
brotiier,  he  did  make  said  conveyance  aforesaid. 

*^etitioner  shows  that  said  conveyance  afore- 
said was  not  made  with  any  intention  on  his 
part  to  hinder,  delay,  or  demand  his  creditors, 
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hot  was  made  at  the  raggestlon  and  upon  the 
advice  of  his  brother  that  by  so  doing  he  could 
and  would  secure  a  just  and  equitable  adjust- 
ment of  said  claims  against  him;  that  his  said 
creditors  would  get  value  received.  Petitioner 
shows  that  his  said  creditors  were  paid  off 
and  satisfied;  and  after  this  was  done  peti- 
tioner went  to  Ids  said  brother,  B.  F.  Anderson, 
defendant,  and  demanded  a  deed  of  reconveyance 
to  said  property  hereinbefore  described,  and 
his  said  brother  refused  and  stlU  refuses  to 
have  said  deed  of  reconveyance  maie  to  peti- 
tioner, and  fails  and  refuses  to  pay  petitioner 
for  his  said  land.  Petitioner  shows  that  the 
conduct  of  said  defendant  B.  F.  Anderson  here- 
inbefore set  out  ^  *  •  was  fraudulent,  and 
the  representations  made  by  said  defendant  to 
petitioner  were  false,  and  were  made  as  a  part 
of  a  false  and  fraudulent  scheme  to  rob  peti* 
tioner  out  of  his  said  land,  and  to  deprive  peti- 
tioner of  his  rights  as  an  .heir  at  law  of  his 
father's  estate.  •  •  •  Petitioner  was  de- 
ceived, misled,  and  induced  thereby  to  execute 
the  aforesaid  alleged  deed  to  Mrs.  B.  F.  An- 
derson, joint  defendant  herein.  •  •  •  And 
said  alleged  deed  so  obtained  through  the  said 
fraud  of  said  defendant  B.  F.  Ainderson  is 
void  for  fraud.  But  petitioner  shows  that  said 
alleged  deed,  outstanding  in  said  Mrs.  B.  F. 
Anderson,  forms  and  constitutes  a  cloud  upon 
the  title  of  petitioner,  reduces  the  market  val- 
ue of  petitioner's  said  land,  and  injures  and 
damages  the  value  of  same." 

Since  the  execution  of  the  deed  petitioner  has 
remained  in  actual  possession  of  the  land,  cul- 
tivating same,  and  renting  parts  of  it  to  ten- 
ants, with  the  full  knowledge  of  both  of  the 
defendants,  who  have  stated  to  many  persons 
in  the  community  that  the  land  belonged  to ' 
petitioner.  "Petitioner  shows  that  said  de- 
fendants discussed  with  him  the  making  of  im- 
provements on  said  land,  and  advised  that  im- 
provements be  made  on  the  same,  and  allowed 
petitioner  to  expend  sums  of  money  on  said 
land  in  making  improvements  in  the  amount  of 
$1,000  or  other  large  sums;  said  improvements 
consisting  of  building  and  repairing  houses, 
erecting  a  mill»  and  making  other  valuable  im- 
provements on  said  land.  At  no  time  did  de- 
fendants assert  or  pretend  that  the  title  to 
said  property  was  in  them  or  either  of  them. 
On  the  contrary,  defendants  disavowed  having 
any  title  to  said  land,  and  treated  said  alleged 
deed  as  being  void  and  inoperative,  and  in  no 
way  affecting  the  title  of  petitioner  to  said  land. 
And  defendants  knew  that  petitioner  was  mak- 
ing said  improvements,  was  living  on,  culti* 
vating,  and  renting  said  land  on  the  faith  of 
his  ownership  of  same,  and  to  all  of  which 
they  consented."  Petitioner  had  no  notice  or 
knowledge  that  defendants  were  claiming  title 
to  the  land  until  during  the  spring  of  1918, 
when  he  demanded  of  them  that  they  reconvey 
the  land  to  him;  and  they  refused  to  do  so. 

The  prayers  are  tliat  the  deed  from  peti- 
tioner to  lira.  B.  F.  Anderoon  b^  canceled  as 
a  daud  upon  titie  title  of  petttiooer;  that  the 
title  to  the  land  foe  decreed  to  be  in  htia; 
that  the  defendants  be  restrained  from  inter- 
fering with  the  tenants  of  petitioner,  or  fr6m 
in  any  way  molesting  him  In  the  enjoyment 
of  the  land;  aiid  tor  process.    fRie  petition 


162 


103  SOUl'HEASTEBN  REPOBTKB 


(Gft. 


was  dismissed  on  general  demnrrer,  and  the 
petitioner  excepted. 

R.  H.  Baker,  of  Dahlonega,  and  B.  P.  Gail- 
lard,  Jr.,  of  GainesYllle,  for  plaintiff  in  error. 

J.  F.  Prui'tt,  of  Dahlonega,  and  O.  J.  lilly, 
of  GainesYiUe,  for  defendants  in  error. 

FISH,  a  J.  (after  stating  the  facts  as 
above).  [1]  An  absolute  conveyance  of  land 
purporting  to  be  made  on  a  valuable  con- 
sideration is  binding  between  the  parties, 
though  made  for  the  purpose  of  hindering,  de- 
laying, or  defrauding  creditors.  The  parties 
being  in  pari  delicto,  and  the  conveyance  be- 
ing an  executed  contract,  the  vendor  cannot 
Impeach  it  as  a  muniment  of  title  in  the  ven- 
dee and  have  it  canceled,  whether  possession 
of  the  land  has  been  delivered  under  it  or  not, 
or  whether  the  vendee  really  paid  the  recited 
purchase  money  or  not  Parrott  v.  Baker,  82 
Ga.  884,  9  S.  E.  1068  (4);  Tune  v.  Beeland, 
131  Ga.  528,  62  S.  E.  976.  And  if  the  con- 
veyance foe  voluntary,  without  consideration, 
and  executed  with  intent  to  hinder,  delay,  or 
defraud  creditors,  the  grantor  is  likewise  es- 
topped from  attacking  it  McCleskey  v.  Lead- 
better,  1  Ga.  551,  557.  A  conveyance  must  be 
pure  and  without  purpose  by  the  debtor,  in 
executing  it,  to  hamper  and  entangle  his 
property  as  against  his  creditors  for  the  sake 
of  hindering  or  delaying  them.  Phinizy  v. 
Clark,  62  Ga.  624,  627;  Conley  v.  Buck,  100 
Ga.  187,  207,  28  S.  E.  97. 

[2,  8]  A  general  demurrer  admits  facts  well 
pleaded,  but  not  the  legal  condusions  de- 
duced therefrom  by  the  pleader.  In  passing 
upon  such  demurrer  to  a  petition,  all  the  al- 
legations therein  should  be  considered;  and 
if,  in  view  of  the  entire  petition,  the  peti- 
tioner is  not  entitled  to  the  relief  sought,  the 
petition  is  subject  to  general  demurrer.  It  is 
evident  from  the  petition  here,  considered  in 
its  entirety,  that  the  petitioner  voluntarily 
executed  and  delivered  the  deed  which  he 
prays  that  the  defendants  be  required  to  pro- 
duce, and  which  he  seeks  to  have  canceled, 
for  the  purpose  of  hindering  the  two  crea- 
tors who  held  his  promissory  notes,  and  who 
had  refused  to  accept  his  offer  "to  pay  them 
what  they  had  actually  been  out,  both  in 
time,  money,  and  expense  on  account  of  the 
purchase  by  them  of  said  notes."  The  peti- 
tion alleges  that — 

"Petitioner  was  induced  to  make  said  deed 
upon  the  representations  of  his  said  brother^ 
B.  F.  Anderson,  defendant,  that  if  he  [petition- 
er] would  make  said  conveyance,  he  [said  de- 
fendant] could  secure  a  Just  and  equitable  set- 
tlement of  the  claims  against  him,  and  upon 
the  faith  which  he  had  in  the  said  defendant's 
honor,  and  the  confidence  which  petitioner  had 
in  Um  as  a  brother,  he  did  make  said  convey- 
ance. 


»» 


These  allegations  clearly  indicate  that  the 
deed  was  executed  for  the  purpose  of  en- 


abling the  defendant  B.  F.  Anderson  to  secure 
or  make  what  the  petitioner  and  such  defend- 
ant should  consider  "a  Just  and  equitable  set- 
tlement" with  the  creditors  of  the  petitioner 
holding  his  notes,  since  the  petitioner  himself 
had  failed  to  secure  such  a  settlement;  the 
title  to  his  land  being  put  in  petitioner's 
brother  presumably  to  enable  him  to  secare  a 
more  advantageous  settlement  than  petition- 
er could  procure.  This  being  true,  the  peti- 
tioner is  estopped  from  attacking  the  convey- 
ance so  made.  The  allegation  that  the  con- 
veyance '*was  not  made  with  any  intentloD  en 
his  [petitioner's]  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  but  was  made  at  the  sug- 
gestion, and  upon  the  advice  of  his  brotber 
that  by  so  doing  he  could  and  would  secure  a 
Just  and  equitable  adjustment  of  said  daims 
against  him  [petitioner];  that  his  said  credi- 
tors would  get  value  received,"  cannot  avail 
the  petitioner  in  the  face  of  the  evident  pur- 
pose and  intent  which  the  petition,  when  conr 
sidered  in  its  entirety,  discloses  to  have  been 
the  hindering  and  delaying  of  his  creditors^ 

It  follows  from  what  has  been  said  that  the 
court  did  not  err  in  dismissing  the  petition  on 
general  demurrer. 

Judgment  affirmed. 

All  the  Justices  concur. 


(150  G&.  206> 

FRIERSON  V.  DYE  M  al.    (No.  1705.) 
(Supreme  Court  of  Georgia.    May  14,  1920. > 

.    (SyUahuM  hy  the  Court.) 

Appeal  and  error  ^=>I5— Two  Judaments  are 
not  reviewable  by  a  single  bill  of  exceptions. 

Where  one  cotenant  made  application  for 
partition  under  the  statute  in  such  cases  made 
and  provided,  and  the  writ  of  partition  issuins 
thereon  was  executed  and  objections  filed  there- 
to  by  another  tenant  in  common,  and  wliile 
the  issue  thus  made  was  pending  one  of  the 
tenants  in  common  filed  an  equitable  petition  to 
enjoin  the  proceeding  at  law,  alleging  grounds 
for  equitable  partition  and  showing  why  a  par- 
tition should  not  be  had  st  law,  and  praying 
injunction  and  other  equitable  relief  against 
the  other  cotenants,  this  equitable  petition 
constituted  a  separate  and  distinct  case  from  the 
proceeding  to  partition  at  law;  and,  the  equita- 
ble petition, having  been  dismissed  upon  gener- 
al demurrer,  the  plaintiff,  in  order  to  have  the 
judgment  dismissing  the  petition  reviewed  here, 
should  have  brought  his  bill  of  exceptions  for 
that  purpose;  and,  where  the  judgment  of 
the  court  rendered  after  dismissing  the  equita- 
ble petition  in  the  partition  proceedings  was 
adverse  to  the  complainant,  the  latter  could 
not  have  both  judgments  reviewed  by  a  single 
bill  of  exceptions;  and,  where  he  assigned  er- 
ror upon  both  of  the  rulings,  in  a  single  bill 
of  exceptions,  this  court  is  without  jurisdic- 
tion to  entertidn  the  same,  and  it  must  be  dis- 
missed. 


4E»For  other  caoM  see  same  topic  and  KBT-NUMBEB  in  aU  Key-Numbered  Digest*  uid  Indexes 
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Error  from  Superior  Conrt,  Elbert  Coun- 
ty;   W.  L.  Hodges,  Judge. 

Application  by  Walter  Dye,  for  himself 
and  others,  for  partition  under  tl)e  statute, 
in  which  R.  E.  Frierson  was  granted  leaye 
to  file  his  petition  for  partition  as  a  part  of 
the  record  in  the  proceedings,  and  thereaft- 
er the  writ  of  partition  was  issued,  and  Fri- 
erson filed  an  equitable  petition  for  parti- 
tion against  Dye  and  others  and  for  injunc- 
tion, etc  General  demurrer  to  the  equita- 
ble partition  sustained  and  that  petition  dis- 
missed, and,  on  objections  by  Dye  and  oth- 
ers to  the  report  of  the  petitioners,  the  land 
was  ordered  sold  and  the  proceeds  distrib- 
uted, and  Frierson,  complainant  in  the  equi- 
table petition,  by  a  single  bill  of  exceptions 
attempted  to  bring  both  cases  to  the  Court 
of  Appeals.    Writ  of  error  dismissed. 

Walter  Dye  filed  for  himself  and  others  a 
petition  for  partition  under  the  provisions 
of  section  5358  et  seq.  of  the  Ciril  Code^ 
which  relate  to  proceedings  to  partition,  set- 
ting forth  in  said  petition  a  description  of 
the  land  to  be  partitioned  and  proper  allega- 
tions as  to  the  interest  and  title  of  the  par- 
ties named  in  the  petition  as  tenants  in 
common.  R.  E.  Frierson  at  the  same  time 
presented  his  application  for  the  partition 
of  the  same  tract  of  land,  naming  Dye  and 
others  as  defendants  in  the  proceeding. 
These  petitions  were  taken  into  considera- 
tion by  the  Judge,  and  upon  the  petition  of 
Dye  and  others  the  court  appointed  parti- 
tioners,  granting  leaye  to  Frierson  to  file 
his  petition  for  partition  as  a  part  of  the 
record  in  the  proceedings,  which  was  done, 
and  the  writ  of  partition  was  issued  in  pur- 
suance of  the  order  referred  to.  The  partl- 
tioners  after  notice  to  all  the  parties  at  in- 
terest made  a  dlTlsion  of  the  land,  and  filed 
their  report  in  the  office  of  the  derk  of  the 
superior  court  on  June  16, 1919.  On  July  21, 
1019,  Frierson  filed  to  the  September  term, 
which  was  tiie  next  regular  term  of  court 
for  that  county,  an  equitable  petition  for 
partition  in  said  court  against  Walter  Dye 
and  others.  This  petition  contained  prayers 
for  an  equitable  partition  of  the  land  In 
question,  set  forth  the  interest  of  the  co- 
tenants  in  the  land,  the  proceedings  refer- 
red to  above  upon  application  of  Dye  to  par- 
tition the  land,  the  appointment  of  parti- 
tioners,  and  the  execution  of  the  writ  of  par- 
tition; and  alleged  that  petitioner  was  in- 
formed that  several  of  the  petitioners  in 
the  partition  proceedings  intended  to  file 
tbeir  objections  to  the  report  of  the  parti- 
tlonen,  on  the  ground  that  the  partltioners 
were  not  authorized  to  make  the  division 
•et  forth  in  their  report.  The  plaintift  in  the 
equitable  petition  then  alleged  that,  there 
being  doubt  in  his  mind  as  to  the  question 
which  would  thus  be  raised,  he  brings  his 
equitable  petition  to  partition,  against  the 
same  named  parties  who  are  the  petitioners 


in  the  application  aforesaid,  for  partition  of 
the  tract  of  land  In  question  and  petition- 
er's interest  in  the  tract  of  land;  also  set- 
ting forth  other  grounds  for  an  equitable 
partition  >of  the  land;  praying  that  his  pe- 
tition be  filed  and  allowed  as  an  equitable 
intervention  to  the  pending  partition  pro- 
ceedings; that  all  the  named  defendants, 
their  agents,  associates,  and  confederates, 
be  restrained  and  enjoined  from  interfering 
with  petitioner's  peaceable  possession  of  the 
part  of  the  tract  of  land  of  which  he  is  in 
possession  until  the  final  determination  of 
this  case;  that  he  have  Judgment  and  de- 
cree establishing  his  title  to  16%  acres  of 
the  land,  the  part  of  the  tract  of  land  in 
question,  upon  equitable  grounds;  praying 
further  that,  in  the  event  Judgment  should 
not  be  had  giving  to  petitioner  the  said 
16%  acres,  and  in  the  event  the  whole  tract 
should  by  order  of  the  court  be  sold,  he  be 
paid  from  the  proceeds  of  the  sale  the  sum 
of  1^,000  for  the  improvements  made  on  the 
land;  that  the  status  of  petitioner  in  rela- 
tion to  the  ownership  of  the  building  which 
he  had  placed  upon  the  land  be  determined ; 
that  process  issue  directed  to  the  named  de- 
fendants, requiring  them  to  appear  at  the 
next  September  tenn  of  the  court,  to  an- 
swer the  petitioner's  complaint. 

This  petition  was  duly  sworn  to.  Upon 
this  petition  the  court  granted  a  temporary 
restraining  order.  Process  was  issued  and 
served.  At  the  regular  September  term, 
1919,  a  general  demurrer  to  this  petition 
was  filed,  which  was  sustained,  and  the  pe- 
tition was  dismissed.  At  the  same  term  of 
the  court  Walter  Dye  and  others  filed  ob- 
jection to  the  report  of  the  partltioners,  and 
the  court  passed  an  order  dispo3ng  of  the 
report  and  the  objections  filed,  in  which  or- 
der it  was  adjudged  that  the  land  in  ques- 
tion could  not  be  divided  In  kind  fairly  and 
equitably  among  the  parties  according  to 
metes  and  bounds:  and  it  was  therefore  or- 
dered that  it  be  sold  and  the  proceeds  dis- 
tributed in  accordance  ^Ith  a  contempora- 
neous order  issued.  Frierson,  the  com- 
plainant in  the  equitable  petition,  sought  to 
bring  both  cases  to  this  court  In  his  bill 
of  exceptions  he  assigned  error  upon  the 
ruling  of  the  court  sustaining  a  demurrer  to 
the  equitable  petition,  and  also  upon  the  or- 
der and  Judgment  passed  in  the  partition 
proceedinga 

Grogan  &  Payne,  of  Elberton,  for  plaintiff 
in  error. 

W.  D.  Tutt,  of  Elberton,  for  defendants  in 
error. 

BBOK,  P.  J.  (after  stating  tiie  facts  as 
above).  Under  the  rulings  made  in  the  cases 
of  Averitt  v.  Simpson,  147  Ga.  852,  94  S.  E. 
242,  and  Cutter  T.  Central  Bank  ft  Trust 
Corporation,  147  Ga.  754,  95  S.  E.  286,  and 
the  numerous  cases  dted,  ibe  bill  of  ezcep- 
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tlons  in  this  case  must  be  dismissed  on  the 
grouQd  that  this  court  is  without  Jurisdlo- 
tion  to  entertain  the  same.  The  partition 
proceeding  set  forth  in  the  statement  of 
facts  was  a  statutory  proceeding  at  law,  and 
constituted  an  entirely  distinct  case  from 
the  cause  presented  by  the  equitable  peti* 
tlon ;  and,  conversely,  the  equitable  petition 
presented  a  different  case  from  that  made 
by  the  application  for  partition  filed  by  Wal- 
ter Dje  and  others.  The  fact  that  the  equi* 
table  petition  is  called  an  intervention  in  no 
way  affects  this  ruling.  It  was  not  an  in- 
tervention; it  set  up  distinct  grounds  for 
equitable  interference  and  for  injunction 
against  the  statutory  proceeding  to  parti- 
tion. It  sought  injunctiou  against  the  ap- 
plicants in  the  statutory  proceeding;  it 
sought  to  set  up  equitable  grounds  for  set- 
ting apart  to  the  petitioner  a  specified  por- 
tion of  the  entire  tract  of  land.  The  peti- 
tioner was  in  no  sense  of  the  word  an  inter- 
Tener  taking  the  case  as  he  found  it,  but 
sought  to  show  that  the  statutory  proceed- 
ings for  partition  were  insufficient  to  give 
him  the  relief  to  which  he  was  entitled  and 
sought  to  have  this  common-law  remedy  en- 
Joined.  If  the  demurrer  to  the  petition  had 
not  been  overruled  and  the  petition  had  pre- 
vailed, the  commoil-law  case  would  have  dis- 
appeared. But  the  demurrer  to  the  equitable 
petition  was  sustained,  and  the  petition  dis- 
missed. If  the  petitioner  wlslted  to  stand 
upon  his  rights  as  set  forth  in  the  equitable 
petition,  he  should  have  excepted  to  that 
single  question  in  a  separate  bill  of  excep- 
tlons.  He  could  not  merely  file  pendente  lite 
exceptions,  and  then,  after  a  trial  of  the 
statutory  proceeding  for  partition  and  an 
adverse  decision  in  that,  assign  error  upon 
the  Judgment  rendered  in  the  partition  pro- 
ceedings and  have  both  cases  disposed  of 
upon  a  review  here  in  a  single  bill  of  excep- 
tions. The  questions  here  disposed  of  are 
covered  by  the  cases  of  Averltt  v.  Simpson 
and  Cutter  v.  Bank,  supra,  and  the  cases 
there  cited. 

Writ  of  error  dismissed. 

AU  the  Justices  concur* 


(ISO  Oft.  166) 

MAYOR,  ETC.,  OF  CITY  OF  GAINESVILLE 

et  al.  V.  BRENAU  COLLEGE  et  aL 

(No.   1815.) 

(Supreme  (3oQrt  of  Georgia.   May  11,  1920.) 

(ByUaliU  hy  the  Court,) 

I.  Colleges  and  nnlverslties  «s>6(4)  —  Taxa- 
tion ^=>80— Deed  construed  to  convey  land 
upra  a  "eendKlMi  snlieeqaent";  poesilillfty 
of  a  reverter  tO!  ortmtor  is  not  an  "estate  in 
land"  and  Is  not  subject  to  tiucatlon. 
A  conveyance  of  land  in  consideration  of 

the  sum  of  $1  a^d  in  further  consideration  of 


speotiied  covenants  and  conditions,  among 
them  the  assumption  by  the  grantee  of  the 
bonded  indebtedness  of  the  grantor  upon  the 
land,  to  become  due  in  the  future,  and  in  event 
the  grantee  should  fail  to  pay  the  indebtedness 
at  maturity  ''said  title  to  said  property-  here- 
tofore granted  shall  revert  to  [grantor], 
*  *  *  and  the  said  [grantee]  hereby  pledges 
itself  in  that  event  toreconvey  said  property 
to  the  said  [grantor]  or  assigns/'  with  restric- 
tion upon  the  right  of  the  grantee  to  incumber 
or  dispose  of  the  land  "conveyed"  until  the 
conditions  of  the  deed  have  been  complied  with, 
is  a  conveyance  upon  condition  subsequent. 

(a)  The  possibility  of  reverter  which  re- 
mains in  the  grantor  is  not  an  estate  in  land 
and  is  not  subject  to  taxation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Con- 
dition Subsequent;   Estate.] 

2.  Taxation  <8=»242(3)— "Buildings"  devoted  to 
educational  uses  Include  their  site  and  adja- 
eent  land  necessary  for  their  proper  use. 

Buildings  erected  for  and  used  as  a  college^ 
incorporated  academy,  or  other  seminary  of 
learning,  which  are  exempt  from  taxation  under 
the  CivU  Code  1010,  |  908,  embrace  the  land 
upon  which  such  bnUdlngs  are  located  and  the 
land  adjacent  thereto  necessary  for  their  prop- 
er use,  occupancy,  and  enjoyment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Build- 
ing.] 

(Additional  Swllabus  hy  Bditoriai  Staff.) 

3.  Deeds  fds>l55— Teohnloal  words  are  not 
required  to  ereate  a  condition  subseqnent. 

In  view  of  Civ.  Code  IWO,  |§  3716,  3717, 
defining  conditions  precedent  and  subsequent, 
technical  words  are  not  required  to  create  a 
condition  subsequent,  but  the  construction 
must  depend  upon  the  intention  of  the  parties 
as  gathered  from  the  whole  instrument,  in 
view  of  section  4266^  riequiring  technical  rules 
of  construction  to  be  disregarded  when  obedi- 
ence thereto  would  defeat  the  intention  of  the 
parties. 

Error  from  Superior  Court,  Hall  County; 
J.  B.  Jones,  Judge. 

Suit  for  Injunction  by  Brenau  College  and 
Brenau  Association  against  the  Mayor  and 
(Council  of  the  City  of  Gainesville  and  others. 
Judgment  for  plaintiffs  granting  the  injunc- 
tion, and  defendants  bring  error.    Affirmed. 

Brenau  Association  and  Brenau  College 
filed  an  equitable  petition  to  enjoin  the  sale 
of  certain  real  estate  under  an  execution  for 
taxes  claimed  to  be  due  by  the.dty  of  Qalnes* 
vllle  for  the  year  1918,  upon  the  ground  that 
said  property  was  not  subject  to  taxation  by 
the  municipal  authorities  of  Gainesville. 
The  case  was  tried  upon  an  agreed  state- 
ment of  facts.  Brenau  Association  is  a  cor- 
poration^  having  a  capital  stock  and  x>ower 
to  declare  and  piiy  dividends.  Brenau  CoL- 
lege  is  a  corporation,  hut  has  no  capital  stodc 
and  no  power  to  declare  and  pay  dividends. 


^psfPoT  other  caaes  see  same  topic  and  KBT-NUMBBR  in  all  Kay-Numbered  Digests  and  Indexes 
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Under  Its  charter  It  has  the  authority  to  es- 
tablish and  conduct  a  college  for  the  educa- 
tion of  females,  to  receive  donations  for  that 
purpose,  to  hold  such  property  as  may  be  nec- 
essary or  expedient  for  the  legitimate  execu- 
tion of  the  purposes  of  the  corporation,  and 
to  appoint  a  board  of  trustees  for  the  col- 
lege. Its  charter  provides  that  all  the  re- 
ceipts from  tuition  or  otherwise  shall  be  ap- 
plied exclusively  to  the  maintenance  of  the 
institution,  and  that  no  profit  shall  be  derived 
from  the  operation,  business,  or  property  of 
the  college  by  the  corporation  or  any  of  its 
officers  or  trustees.  Brenau  College  has 
never  and  does  not  now  conduct  or  carry 
on  any  of  Its  operations  or  hold  or  own  any 
of  Its  property  for  the  purpose  of  trade  or 
profit,  and  it  has  no  capital  stock,  and  no  div- 
idends have  been  paid  to  any  person  whatso- 
ever from  the  operation  or  business  or  prop- 
erty of  the  corporation. 

On  October  23,  1917,  Brenau  Association 
executed  and  delivered  to  Brenau  College  a, 
deed  to  a  certain  tract  of  land.  The  granting 
clause  of  the  deed  is  as  follows: 

"For  and  in  consideratioii  of  the  sum  of 
one  dollar  (1.00)  and  in  further  consideration 
of  the  covenants  and  conditions  hereinafter  set 
forth,  the  said  party  of  the  first  part  has  bar- 
gained, sold,  conveyed,  and  by  these  presents 
does  bargain,  sell,  and  convey  unto  said  party 
of  the  second  part,  forever.  In  fee  simple, 
but  in  trust  and  for  the  purpose  hereinafter 
set  forth,  the  following  described  property" 
(describing  the  land). 

The  conditions  enumerated  in  the  deed  are: 
(1)  The  property  is  to  be  held  in  trust  by  the 
grantee  in  perpetuity  for  educational  pur* 
poses;  (2)  courses  of  study  must  be  offered 
leading  to  the  A.  B.  degree*  and  such,  stand- 
ards maintained  as  will  admit  graduates 
Into  the  graduate  schools  of  the  University  of 
Georgia  and  Institutions  of  similar  grade; 
(3)  the  grantee  is  to  assume  the  payment  of 
the  present  bonded  indebtedness  of  the  gran- 
tor upon  the  property  conveyed,  amounting 
to  $60,000  principal,  with  interest  at  6  per 
cent  per  annum,  as  the  same  matures  annual- 
ly firom  1017  to  1026,  inclusive;  <4)  the  gran- 
tee is  to  raise  an  endowment  of  not  less  than 
$200,000  witidn  a  period  of  10  years  from  the 
date  of  the  deed«  said  fund  to  be  held  in  trust 
Id  perpetuity  by  the  grantee,  and  the  interest 
tlierefrom  to  be  used  In  the  'Support  of  the 
college,  in  the  discretion  of-  its  trustees. 
The  deed  caataius  a  covenant  that  no  profit 
it  to  be  derived  from  the  use  of  the  prop- 
erty by  any  person  or  persons,  corporation  or 
corporations,  but  -that  all  inocnne  sihall  be 
ased  by  the  grantee  solely  for  educational 
purposes,  including  the  Improvement  of  the 
pn^)erty,  payment  ol  salaries  of  teachers^  eta 
The  deed,  further  prorides  tb&t  in  tine  dVent 
the  grantee  should  faU  to  pay  the  annuid 
Installmeota  at  principal  and  Interest  due  oa 
aald.  bonded  Indebtadnessi  or  Aoold  fftU  or 


refuse  to  raise  the  endowment  of  $200,000, 
then  and  in  that  event  the  "said  title  to  said 
property  heretofore  granted  shall  revert  to 
the  said  party  of  the  first  part  [Brenau  As- 
sociation] or  its  assigns,  and  said  title  to 
said  property  shall  reinvest  in  the  said  Bre- 
nau Association  or  Its  assigns  of  said  re- 
version, and  the  said  Brenau  College  hereby 
pledges  itself  in  that  event  to  reconvey  said 
property  to  said  pairly  of  the  first  part  or  its 
assigns."  The  concluding  clause  in  the  deed 
provides  that  the  grantee  shall  not  create 
any  indebtedness. upon  the  property  conveyed, 
or  give,  lease,  or  make  any  other  disposition 
of  the  same,  without  the  written  consent  of 
the  grantor,  or  its  assigns,  "until  and  after 
the  conditions  of  this  deed  have  been  fulfill- 
ed." The  deed,  signed  by  both  Brenau  Asso- 
ciation and  Brenau  College,  was  recorded  on 
December  19,  1017.  All  land  described  in  the 
deed  is  used  exclusively  as  a  college  site  by 
Brenau  College,  and  was  so  used  during  the 
year  1918.  The  execution  tor  ad  valorem  tax- 
es was  levied  upon  a  portion  of  the  land  de- 
scribed in  the  deed.  Brenau  Association  has 
paid  all  taxes  for  the  year  1918  on  all  its 
property  except  the  land  described  in  the 
de^d.  Brenau  College  has  in  good  faith  com- 
plied with  all  the  covenants,  conditions,  and 
obligations  assumed  by  it  in  the  deed  from 
Brenau  Association,  and  is  not  in  default  as 
.to  any  of  the  same.  The  court  granted  the 
injunction  aa  prayed,  and  the  defendant  ex- 
cepted. 

C.  N.  Davie,  of  Oainesville,  for  plaintiffs 
in  error. 

W.  A.  Charters  and  H.  H.  Perry,  both  of 
Gainesville,  for  defendants  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  Two  questions  only  are  raised  by 
this  record,  and  we  deal  with  them  in  the 
order  made. 

[1,3]  1.  It  is  contended  that  the  effect  of 
the  deed  from  Brenau  Association  to  Brenau 
College,  referred  to  in  the  statement  of  facts, 
is  not  to  vest  the  title  to  the  property  in  Bre- 
nau College;  that  it  to  say,  it  Is  contended 
that  the  conditions  enumerated  in  the  deed 
are  to  be  construed  ai  conditions  precedent 
and  not  as  conditions  subsequent.  Particu- 
larly it  is  insisted  that  the  third  condition, 
the  assumption  of  the  indebtedness  on  the 
property.  Is  in  the  nature  of  a  consideration, 
and  hence  is  a  condition  precedent.  If  a  con- 
dition subsequent,  it  is  conceded  that  the 
mere  possibility  of  reverter  which  remains  In 
Brenau  Association  is  not  an  estate  in  land 
and  is  not  subject  to  taxation.  See  Moss  v. 
Chappell,  126  Ga.  196,  54  S.  E.  968,  11  L.  R. 
A,  (N.  S^  398 ;  Wadley  Irtimber  Co.  v.  Lott, 
130  Ga.  l36,  138,  60  S.  E.  836;  1  Warvelle  on 
Vendors  (2d  Ed.)  621.    Under  the  Code; 

**An.  estate  may  be  granted  upon  a  oooditioB, 
either  .exprem  or  implied*  upofi  perfomancs 
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or  breach  of  which  the  estate  shall  either  com- 
mence, be  enlarged,  or  be  defeated."  Section 
3716. 

The  Code  classifiea  the  conditions  as  either 
precedent  or  subsequent: 

"The  former  require  performance  before  the 
estate  yests;  the  latter  may  cause  a  forfeiture 
of  a  vested  estate.  The  law  inclines  to  construe 
conditions  to  be  subsequent  rather  than  prece- 
dent"   Civil  Code,  §  3717. 

It  is  not  always  easy  to  determine  whether 
the  condition  created  by  the  words  of  a  con- 
veyance is  precedent  or  subsequent  Techni- 
cal words  are  not  required  to  create  a  condi- 
tion subsequent  Jones  y.  Williams,  132  6a. 
783,  785,  64  S.  E.  1081.  The  authorities  gen- 
erally agree  that  the  construction  must  de- 
pend upon  the  intention  of  the  parties  as 
gath^ed  from  the  whole  instrument;  and 
under  our  Civil  Code  (section  4266)  technical 
rules  of  construction  are  to  be  disregarded 
when  obedience  to  such  rules  would  defeat 
the  intention  of  the  parties.  Wadley  Lumber 
Co.  V.  Lott,  supra.  In  2  Washburn  on  Real 
Property,  §  941,  the  general  rule  approved  by 
many  courts  is  quoted  as  follows: 


••1 


'If  the  act  or  condition  required  do  not  neces- 
sarily precede  the  vesting  of  the  estate,  but 
may  accompany  or  follow  it,  and  if  the  act 
may  as  well  be  done  after  as  before  the  vest- 
ing of  the  estate,  or  if  from  the  nature  of  the 
act  to  be  performed,  and  the  time  required  for 
its  performance,  it  is  evidently  the  intention 
of  the  parties  that  the  estate  shall  vest,  and 
the  grantee  perform  the  act  after  taking  pos- 
session, then  the  condition  is   subsequent 


t» 


An  instance  usually  given  of  a  condition 
precedent  is  a  grant  to  A.  upon  his  marriage. 
An  instance  of  a  condition  subsequent  is  a 
devise  to  B.  during  widowhood,  and  upon 
remarriage  the  estate  to  vest  in  testator's 
children.  So  also  a  grant  in  which  the  gran- 
tor reserves  to  himself  a  rent  with  the  right 
to  enter  upon  default  in  payment  of  rent  is 
a  condition  subsequent  A  conveyance  of  an 
estate  in  fee  simple,  upon  condition  that  the 
grantee  shall  pay  to  the  grantor  during  the 
time  of  the  natural  life  of  the  grantor  an 
annuity  of  $350,  is  a  condition  subsequent 
Denham  y.  Walker,  93  Ga.  497,  498,  21  S.  B. 
102.  A  conveyance  of  land  upon  considera- 
tion of  the  payment  of  $5  cash  and  "that 
the  said  [grantee]  for  the  remainder  of  his 
[grantor's]  declining  days,  shall  take  care  of 
•  •  ♦  and  provide  him  suitable  clothing 
and  comfortable  provisions  and  bedding,  suit- 
able to  his  circumstances  and  connections  in 
life,  and  look  after  his  estate,  and  manage 
it  for  the  best  interest  of  the  estate  when  he 
[grantor]  was  unable  to  look  after  it  himself, 
and  do  all  things  necessary  and  proper  to  be 
done,  and  with  the  same  care  and  attention 
as  though  he  [grantee]  were  looking  after  his 
own  affairs,"  is  a  conveyance  upon  condition 
•absequent    lindsey  ▼.  Lindaey*  62  Ga.  046. 


See,  also,  Jones  v.  Williams,  132  Ga.  782»  784. 
64  S.  E.  1081 ;  Winn  v.  Tabemade  Infirmary* 
135  Ga.  380,  69  S.  E.  557,  32  U  R.  A.  (N.  S.) 
512;  Davis  v.  Davis,  135  Ga.  116,  69  S.  E. 
172 ;  Wilkes  v.  Groover,  138  Ga.  407,  408,  75 
S.  E.  353.  Construing  the  instrument  as  a 
whole,  it  was  manifestly  the  intention  that  the 
tittle  to  the  property  should  vest  in  Brenau 
College.  The  granting  clause  set  forth  in  the 
statement  of  facts  leaves  little  doubt  of  the 
correctness  of  this  conclusion.  The  ccmdi- 
tions  imposed  recognize  a  conveyance  of  the 
property  to  the  grantee  in  the  deed.  This 
conclusion  is  strengthened  rather  than  weak- 
ened by  the  restriction  on  the  power  of  the 
grantee  to  incumber  the  property  without  the 
written  consent  of  the  grantor,  contained  In 
the  concluding  clause  of  the  deed.  See,  in 
this  connection,  Harrison  v.  Harrison,  105 
Ga.  517,  31  S.  B.  455,  70  Am.  St  Rep.  60. 

[2]  2.  The  second  position  of  plaintiff  in 
error  is  that  only  *'the  buildings"  of  educa- 
tional institutions  are  exempt  from  taxation, 
under  the  Constitution  and  under  the  Code. 
The  language  of  the  Constitutioif,  so  far  as 
material,  is  that  the  General  Assembly  may 
by  law  exempt  from  taxation  "all  buildings 
erected  for  and  used  as  a  college,  incorpo- 
rated academy,  or  other  seminary  of  learn- 
ing," provided  the  "property  •  ♦  •  be 
not  used  for  purposes  of  private  or  corporate 
profit  or  Income."  Civil  Code,  i  6554.  The 
Iiegislature,  in  exercising  the  power  so  con- 
ferred upon  It,  followed  the  wording  of  the 
Constitution.  Civil  Code,  §  998.  It  is  said 
that  taxation  Is  the  rule,  and  exemption 
from  taxation  the  exception.  The  rule  of 
strict  construction  is  invoked,  and,  strictly 
construed,  It  Is  said  that  the  land  upon  which 
the  buildings  of  an  educational  institution  are 
located  Is  not  exempt  from  taxation;  The 
precise  question  has  not  been  decided  by  this 
court.  In  linton  t.  Lucy  Cobb  Institute,  117 
Ga.  678,  688,  45  S.  E.  53,  and  especially  in 
the  concurring  opinion  of  Candler,  J.,  It  was 
assumed  that  buildings  Include  the  ground 
upon  which  they  are  located.  In  Brewer  v. 
American  Missionary  Association,  124  Ga. 
490,  52  S.  E.  804,  this  court  evidently  con- 
sidered that  the  whole  property,  buildings 
and  grounds,  was  exempt  from  taxation.  In 
Casslano  v.  Ursnline  Academy,  64  Tex.  673, 
675,  it  was  decided  that  the  exemption  of 
"buildings"  embraced  the  land  upon  which 
the  buildings  were  located.  See,  also,  Black- 
man  V.  Houston,  89  La.  Ann.  592,  2  South. 
193.  The  opinion  by  Chief  Justice  Bleckley 
in  Trustees,  etc.,  t.  Bohler,  80  Ga.  159,  162, 
165,  7  S.  B.  633,  strongly  Indicates  that  the 
exemption  from  taxation  of  an  "institution" 
would  necessarily  carry  with  it  the  land  cov- 
ered with  the  necessary  buildings,  grounds 
for  recreation,  etc.,  connected  therewith  and 
used  by  the  institution.  Under  the  agreed 
statement  of  facts,  so  much  of  the  land  of 
Brenau  College  as  Is  not  actually  covered 
with  necessary  college  buildings  is  adjacent 
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thei^to  and  used  excluslTely  as  a  college 
campus.  We  recognize  the  nile  that  the 
statute  exempting  property  from  taxation  Is 
to  be  strictly  construed.  Brenau  Association 
y.  Harbison,  120  Ga.  029,  48  S.  E.  363,  1  Ann. 
Cas.  836.  We  regard  the  rule  as  salutary. 
Nevertheless  buildings  erected  for  and  used 
as  colleges,  Incorporated  academies,  and  sem- 
inaries of  learning  are  usually  permanent  In 
character.  In  a  relative  sense  they  are  Im- 
movable. When,  therefore,  so  solemn  an  In- 
strument as  the  Ck)nstltutlon  authorizes  the 
exemption  of  all  such  buildings,  and  when  the 
General  Assembly  In  exercising  the  power 
so  conferred  upon  It  exempt^  from  taxation 
all  such  buildings,  a  construction  of  the  stat- 
ute consonant  with  the  purpose  of  the  ex- 
emption and  the  settled  policy  of  the  state, 
as  reflected  l^  the  exempting  statute,  must 
be  adopted.  Buildings  will  therefore  be  con- 
strued to  embrace  the  land  upon  which  they 
are  located  and  the  land  adjacent  thereto 
necessary  for  their  proi)er  use,  occupancy, 
and  enjoyment,  provided,  of  course,  "the 
property  be  not' used  for  purposes  of  private 
or  corporate  profit  or  income."  We  condude 
that  the  court  did  not  err  in  granting^  an  In- 
terlocutory injunction. 
.  Judgment  affirmed. 
All  the  Justices  concur. 


a60  Oa.  215) 

KEILEY  et  al.  v.  CLEAGE.     (No.  1792.) 

(Supreme  Court  of  Georgia.     May  14,  1920.) 

fSytldbuB  hv  the  Court.) 

Goaranty  ^=»36 (2)— Guarantors  of  loan  held 
liable,  though  only  part  of  named  amount  was 
loaned. 

In  order  to  enable  an  industrial  corporation 
to  borrow  money  from  a  bank,  certain  stock- 
holders and  directors  of  the  corporation  enter- 
ed into  a  contract  with  a  bank  as  follows:  *The 
undersigned  stockholders  and  directors  in  the 
Rock  Springs  Coal  Company,  of  Turley,  Tenn., 
in  consideration  of  your  bank  giving  to  this 
company  a  line  of  credit  of  ten  thousand  dollara 
($10,000)  on  their  notes  to  be  renewed  from 
time  to  time,  without  notice  to  us,  guarantee 
the  payment  of  this  loan  to  your  bank;  thii 
obligation  to  hold  good  until  we  give  you  no- 
tice in  writing  to  the  contrary."  The  bank 
loaned  the  corporation  $5,000  in  pursuance  of 
the  contract,  and  refused  to  make  an  addition- 
al loan  of  |8,000,  for  which  the  corporation  ap- 
pHed«  On  default  of  the  corporation  in  pay- 
ment of  the  $5,000,  one  of  the  guarantors  paid 
the  amount,  and  sued  his  coguarantors  for  con- 
tribution. The  defendants  pleaded  a  discharge 
on  the  ground  that  the  bank  had  refused  to 
lend  the  corporation  the  additional  amount  of 
$3,000.  Final  judgment  was  rendered,  and  the 
case  was  carried  by  bill  of  exceptions  to  the 
Court  of  Appeals.  That  court  has  propounded 
to  tliis  court  the  following  question:  "Where, 
^  consideration  of  a  creditor  giving  to  a  prin- 
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dpal  debtor  'a  line  of  credit'  in  a  stated  amount, 
guarantors  become  responsible  for  the  payment 
of  'tids  loan'  by  signing  such  an  instrument 
as  is  quoted  above,  is  aU  liability  on  the  part  of 
such  guarantors  discharged  upon  its  being 
shown  that  the  creditor  has  actually  refused 
the  request  of  the  principal  debtor  for  a  portion 
of  the  credit  thus  named  in  the  guarantors' 
agreement?"  B^ld,  that  the  language  in  the 
contract  referring  to  the  total  amount  of  loans 
to  be  made  to  the  corporation  was  merely  a  lim- 
it upon  the  guarantors'  liability,  and  the  refus- 
al of  the  bank  to  loan  the  additional  amount  of 
$3,000  did  not  operate  to  discharge  the  guar- 
antors from  liability  for  the  amount  which  was 
actually  loaned  by  the  bank.  See  Carson  v. 
Hurst,  137  Ga.  640,  74  S.  E.  52,  Ann.  Cas. 
1913A,  1086,  and  authorities  dted.  See,  also. 
Holmes  v.  Schwab,  141  Ga.  44,  80  S.  B.  313; 
Schneider-Davis  Co.  v.  Hart,  23  Tex.  Civ.  App. 
529,  57  S.  W.  903. 

Certified.  Question  from  Court  of  Appeals. 

Action  by  S.  E.  Cleage  against  J.  J.  Keiley 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error,  and  the  Court  of  Ap- 
peals certified  a  question.  Question  an- 
swered. 

Spence  &  Spence  and  G.  S.  Peck,  all  of 
Atlanta,  for  plaintiffs  In  error. 

Anderson,  Rountree  ft  Crenshaje,  of  At- 
lanta, for  defendant  in  error. 

FISH,  C.  J.  Question  answered.  All  the 
Justices  concur. 


(150  Qa.  a02)* 

GEORGIA    LAND    &    LIVE   STOCK    CO.  v. 

SAVANNAH    RIVER  LUMBER  CO. 

et  aL    (No.  1818.) 

(Supreme  Court  of  Georgia.    May  13,  1920.) 

(8vllabu8  &y  the  Court  J 

Corporations  ^s»503(l)~Dome8tio  corporation 
Is  not  subject  to  suit  for  injunction  in  a 
oounty  other  than  that  of  its  principal  office. 
The  Newport  Company  executed  and  deliv- 
ered to  the  Savannah  River  Lamber  Company, 
a  Georgia  corporation,  with  its  principal  o£Sce 
in  Chatham  county,  a  mortgage  on  certain  lands 
in  Mcintosh  county,  to  secure  the  payment  of 
three  notes,  due  one,  two,  and  three  years,  re- 
spectively, after  date;  said  notes  representing 
the  balance  of  the  purchase  money  on  the  prop- 
erty described  in  the  mortgage.  The  mortga- 
gor defaulted  in  the  payment  of  one  of  the 
notes,  and  the  Savannah  River  Lumber  Com- 
pany, in  accordance  with  the  terms  of  the  mort-. 
gage,  appointed  a  citizen  of  Chatham  county 
trustee  to  execute  the  power  of  sale  contained 
in  the  mortgage.  The  trustee  advertised  the 
property  for  sale,  in  accordance  with  the  pro- 
visions of  the  mortgage,  and  the  Georgia  Jjand 
&  Live  Stock  Company,  successor  in  title  to 
the  mortgagor,  filed  suit  in  Mcintosh  superior 
court  against  the  mortgagee  and  the  trustee. 
The  plaintiff  alleged  that  it  offered  to  buy  and 
did   buy  certain  lands   and   timber   from   the 
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mortgase«,  upon  condition  that  the  mortgagee 
would  releaee  the  land  from  certain  timber  con- 
tracts "as  soon  as  it  has  been  cut  over";  that 
the  mortgagee,  after  it  had  cut  over  the  tim- 
ber, in  disregard  of  its  agreement  to.  release 
the  lands,  executed  leases  to  others,  to  the  in- 
Jury  and  damage  of  the  plaintiff.  The  plaintiff 
prayed  that  it  might  be  allowed  to  set  off  and 
recoup  the  damage  claimed  by  it  against  the 
mortgagee  (it  having  assumed  the  notes  of  the 
Newport  company),  for  injunction  against  the 
sale  of  the  land  under  the  mortgage,  and  for 
other  equitable  relief.  At  the  appearance  term 
the  defendants  filed  a  plea  and  demurrer  to 
the  jurisdiction  of  the  court.  The  demurrer 
was  sustained  and  the  case  dismissed.  The 
plaintiff  excepted,  contending  that  under  GivU 
Code  1910,  §  2259,  any  corporation  may  be  sued 
on  contracts  in  that  county  in  which  the  con- 
tract sought  to  be  enforced  is  made  or  is  to 
be  performed,  if  it  has  an  oflSce  and  transacts 
business  there;  that  the  land  which  the' mort- 
gagee agreed  to  release  from  the  timber  con- 
tracts as  soon  as  cut  over  lay  in  Mcintosh 
county,  and  therefore  the  contract  was  to  have 
been  performed  in  that  county.  Meld  that* 
even  if  the  alleged  contract  was  to  be  perform- 
ed in  Mcintosh  county,  which  cannot  be  admit- 
ted under  the  allegations  of  the  petition,  the 
case  is  controlled  by  the  ruling  in  Etowah  Mill- 
ing Co.  V.  Orenshaw,  116  Ga.  406,  42  S.  B.  709, 
where,  in  a  suit  for  injunction  against  obstmct- 
in«r.tUe  flonf  oi  water  of  a  stream  and  for  dam- 
ages, it  was  raled:  "A  corporation  of  this  state 
is  not  subject  to  a  suit  for  equitable  relief 
by  injunction  in  a  county  other  than  that  fixed 
by  its  charter  as  the  county  of  its  principal 
office;  and  this  is  true  although  the  suit  em- 
braces also  a  claim  for  past  damages." 

Error  fr<Mn  Superior  Court,  Mcintosh 
County;    W.  W.  Sheppard,  Judge. 

Suit  for  Injonctlon  and  other  relief  by 
the  Georgia  Land  &  Live  Stock  Company 
against  the  Savannah  River  Lumber  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Travis  &  Travis,  of  Savannah,  for  plain- 
tiff in  error. 

Hitch  &  Denmark,  of  Savannah,  for  de- 
fendants in  error^ 

GEORGB,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(IfiO  Q».  itt) 

VOLUNTEER  STATE  LIFE  INS.  CO.  V.  Mo- 
GINNIS.    (No.  1564.) 

(Supreme  Court  of  Georgia.    May  12;  1920.) 

(SyUabuB  dy  the  Court.) 

Evldoaoe  ^s»252*BeBeflolary  In  life  polloy  field 
to  have  so  such  Interest  as  would  require  ex- 
elusion  of  insured's  statements  negativing  his 
good  hsalth  whes  polloy  Issued. 

A  policy  of  ordinary  life  insurance  payable 
to  a  named  beneficiary  provides:  "The  insured 
may,  at  any  time  while  this  policy  is  in  force, 


by  written  notice  to  the  company  at  its  horn* 
office,  change  the  beneficiary  or  beneficiaries 
under  this  policy.  *  '  ^  ^  This  policy  is  is- 
sued with  the  express  understanding  that  the 
insured  may,  without  the  consent  of  the  bene- 
ficiary, receive  every  benefit,  exercise  every 
right,  and  enjoy  every  privilege  conferred  upon 
him  by  this  policy."  ffekf^  In  reply  to  the  ques- 
tion certified  by  the  Court  of  Appeals,  that,  in 
an  action  on  the  policy  by  the  beneficiary,  the 
beneficiary  has  not  such  interest  in  the  policy 
as  would  render  inadmissible  in  evidence  state- 
ments made  by  the  assured  himself,  either  be- 
fore or  after  the  issuance  and  delivery  of  the 
policy,  tending  to  disprove  one  of  the  prescribed 
requisites  of  the  policy  that  the  assured  should 
be  in  good  health  at  the  time  the  policy  was 
issued  and  delivered.  Johnson  v.  American  Na- 
tional Life  Ins.  Co.,  184  Ga.  800,  68  B.  EL 
731(3). 

Certified  (^lestlon  froin  Court  of  Appeals. 

.  Action  by  L.  EL  McGinnis  against  the  Vol- 
unteer State  Life  Insurance  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error,  and  the  Cooirt  of  Appeals  certified  a 
question.    Questioa  answered. 

King^  St  Spalding,  of  Atlanta,  John  D.  & 
B.  S.  Taylor,  of  SammerviUe,  and  W.  B. 
Miller,  of  Chattanooga,  Tenn.,  for  plaintiff 
in  error. 

J.  M.  Bellah,  of  Summerville,  and  Maddoz 
ft  Doyal,  of  Rome,  £or  defendant  in  error. 

BIUj,  J.  Questioa  answered.  AU  the 
Justices  concur. 


(UOOa.  aM> 
D0U8HERTY  V.  DOUGHERTY.  (Ns.  1093.) 

(Supreme  Court  of  Georgia.    May,  14,  1920.) 

(Byllabut  ly  the  Court.) 

DIvoros  ^s»2ll,  213— Award  of  tsnporary  all- 
■lony,  sto^  held  not  abuss  of  disorstlon; 
award  aot  affeoted  by  fact  that  wife's  pstitios 
was  lllsd  before  separation. 

A  wife  instituted  an  action  for  divorce. 
The  petition  contained  prayers  for  temporary 
alimony,  counsel  fees,  and  custody  of  minor 
diildren.  The  husband  denied  the  alleged 
grounds  of  divorce,  and  prayed  that  all  of  the 
prayers  contained  in  the  original  petition  be 
denied,  and  that  he  be  granted  a  divorce  upon 
grounds  alleged  In  his  cross-action,  and  for 
the  custody  of  the  children.  At  a  preliminary 
hearing  the  only  evidence  adduced  was  the  tes- 
timony of  the  wife,  whidi  tended  to  sustain 
the  allegations  of  the  petition  and  to  deny 
the  material  allegations  of  the  cross-action. 
The  judgment  allowed  specified  sums  as  tem- 
porary alimony  and  counsel  fees,  and  gave  to 
the  wife  temporary  possession  of  a  residence 
belonging  to  the  husband  wherein  she  resided, 
and  authorized  her,  until  further  order  of  the 
court,  to  rent  out  certain  rooms  therein.  Meld 
that,  under  the  pleadings  and  the  evidence,  the 
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Judge  did  not  abase  his  dlicr«4i(m  in  reiid«rins 

the  jadgment. 

(a)  iDasmuch  as  the  defendant  filed  a  cross- 
action  for  divorce  and  for  obtaining  the  cus- 
tody of  the  children,  the  ruling  abore  stated 
is  not  affected  by  the  contention  that  the  wife's 
petition  was  filed  before  separation. . 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  J.  T»  Pendleton,  Judge. 

Action  for  divorce  by  Mrs.  W.  R.  Dougher- 
ty against  D.  O.  Dougherty,  with  cross-ac- 
tion by  defendant  for  divorce  and  for  the 
custody  of  children.  Judgment  for  plaintiff, 
awarding  temporary  alimony,  counsel  fees, 
etc.,  and  defendant  brings  error.    Affirmed. 

Hines,  Hard  wick  ft  Jordan,  of  Atlanta,  for 
plaintiff  in  error. 

Key,  McClelland  &  McClelland,  of  Atlanta, 
for  defendant  in  error. 


ATKINSON,  J.    Judgment  aflEkrmed. 
the  Justices  covicnr. 


All 


(150  Qa.  155) 

KRAFT  V.   HEMDRY  et  al.    (No.  1789.) 

(Supreme  Court  of  Georgia.   May  11,  1020.) 

(8yUalu$  ly  the  Court,) 

Landlord  and  tenant  <S;=922(3)  —  Equity  will 
not  require  lessor  to  execute  new  lease  on 
parol  agreement  where  changed  oondltlons 
make  It  a  dMerent  oontract.       •     • 

In  June,  1&18,  four  persons  engaged  as 
partners  were  conducting  a  mercastile  buainesa 
in  a  building  occupied  by  then)-  under  a  writ-, 
ten  lease  which  would  expire  on  October  1, 
1918.  During  the  month  first  mentioned,  one 
of  the  partners,  acting  for  his  firm  as  then 
existing,  entered  into  a  parol  agreement  with 
the  owner  of  the  building  for  the  execution  of' 
a  new  lease  for  another  term  of  three  years 
commencing  October  1,  1918,  at  an  increased 
rental.  Und^  the  agreement  the  lease  was  to 
contain,  among  other  covenants  upon  the  part 
of  the  lessees,  one  to  keep  the  building  in 
repair,  and  another  that  the  lessees  should 
not  assign  without  written  consent  of  the  les- 
sor; and  the  owner  was  to  prepare  the  lease. 
The  new  lease  was  not  prepared,  and  during 
the  same  month,  which  was  before  the  expira- 
tion of  the  old  lease,  the  owner,  upon  being  re- 
quested by  another  of  the  copartners,  refused 
to  execute  a  new  lease.  The  copartners  con- 
tinued in  possession  of  the  building  after  ex- 
piration of  the  old  lease,  and  each  month  until 
September/  1919,   paid  the  increased   rent  in 


accordance  with  the  parol  agreement  In  Jan- 
uary, 191Q^,Qllft  of  the  partners  sold  his  in- 
terest in  the  partnership  business  to  liis  three 
copartners,  and  retired  from  the  business. 
During  the  month  in  wluch  the  parol  agree* 
ment  was  made  the  copartners  had  the  oppor* 
tunity  of  leasing  anotber  building,  but,  on  faith 
of  the  promise  of  the  owner  to  execute  the 
new  lease^  above  mentioned,  abandoned  negotia- 
tions for  the  rental  of  such  other  building,  and 
thereby  lost  the  opportunity  of  getting  another 
building  in  the  immediate  vicinity  where  their 
business  was  established.  In  November,  1919, 
after  commencement  of  statutory  dispossessory 
proceedings  by  the  owner,  the  three  remaining 
copartners  instituted  an  equitable  action 
against  the  owner  of  the  building,  alleging  Id 
substance  all  that  is  stated  above,  and  pray- 
ing for  injunction,  and  that  the  defendant  be 
required,  on  the  basis  of  the  parol  agreement, 
to  execute  a  lease  to  them.  Held,  whether  or 
not  there  was  such  part  performance  of  the 
agreement  as  would  take  it  out  of  the  statute 
(Civ.  Code  1910,  |  3222,  par.  6)  requiring  con- 
tracts not  to  be  performed  within  a  year  to 
be  in  writing  (Civ.  Code  1910,  I  3223,  pars.  2, 
3;  2  Beach  on  Contracts,  f  949),  nevertheless, 
one  of  the  copartners,  a  party  to  the  parol 
agreement,  having  sold  out  to  the  others  and 
retired  from  the  partnersJ^p,  equity  will  not 
compel  the  owner  of  the  land,  on  the  basis 
of  the  parol  agreement,  to  execute*  a  lease  to 
the  three  remaining  parties.  The  owner  of  the 
land  would  have  been  entitled  to  look  to  each 
of  the  parties  for  the  preservation  of  his  p;:op- 
erty  and  payment  of  the  rents.  Boone  v.  Sir- 
rine,  38  Ga.  121;  Civ.  Code  1910,  §  8681.  To 
require  the  owder  to  execute  a  contract  which 
leaves  out  one  of  the  partners  would  in  ef- 
fect, compel  him  to  execute  a  contract  sub- 
stantially different  from  that  which  he  had 
agreed  to  make.  Equity  will  not  require  that 
to  be  done.  Civ.  Code  1910,  |  4818;  30  Cyc. 
§  789;  MUler  v.  Jones,  68  W.  Va.  526,  71  S.  B. 
248,  36  L.  R.  A.  (N.  S.)  408  (2).  Ap^ying  the 
principles  announced  above,  it  was  erroneous 
to  overrule  the  demurrer  to  the  petition. 

Error  from  Superior  Court,  Chatham 
County;   P.  W.  Meldrim,  Judge. 

Action  for  injunction  and  other  relief  by 
B.  li.  Hendry  and  others  against  Samuel 
Kraft.  Demurrer  to  petition  overruled,  and 
defendant  brings  error.    Reversed. 

Osborne,  Lawrence  &  Abrahams,  of  Sa- 
vannah, for  plaintlif  in  error. 

Jacob  Gazan  and  Gignilliat  &  O'Neal,  all 
of  Savannah,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
t)ie  Justices  concor. 


For  otlMT 
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(150  6a.  198) 

ATWOOD  ft  at.  v.  EDENFIELD. 
(No.  1718.) 

(Supreme  Court  of  Geori^a.    May  18,  1920.) 

(8yUabu9  hp  the  Oauri.) 
139(1)— Where   evidence   and    tnfer- 


Trial 

enoee  therafrom  do  not  demand  a  verdlot,  a 
directed  verdict  Is  error. 

Where,  upon  the  trial  of  a  claim  case  the 
yalidity  of  the  conyeyance  under  which  the 
claimant  asserts  his  right  depends  upon  wheth- 
er it  was  fraudulent,  and  the  evidence,  with 
all  reasonable  deductions  or  inferences  there- 
from, does  not  demand  a  particular  verdict, 
it  is  error  for  the  court  to  direct  the  jury  to 
find  a  verdict  Civ.  Ck)de  1910,  §  5926;  com- 
pare Stephens  v.  Southern  Cotton  Oil  Co.,  147 
Ga.  410,  94  S.  E.  245. 

KttOT  from  Superior  Court,  Bulloch  Ck)un- 
ty;    A.  B.  Lovett,  Judge. 

Claim  case  between  Lucy  Atwood,  admin- 
istratrix, and  J.  C.  Edenfleld,  administrator. 
Judgment  for  the  latter  on  a  directed  ver- 
dict, and  the  former  brings  error.   Reversed. 

H.  M.  Jones  and  Johnston  ft  0>ne,  all  of 
Statesboro,.  for  plaintiff  in  error. 

Strange  &  Metts,  of  Statesboro,  for  de- 
fendant in  error. 


GILBERT,   J.     Judgment  reversed, 
the  Justices  concur. 


All 


(160  Qa.  101) 

HAWE8  V.  STATE.     (No.   1628.) 

(Supreme  Court  of  Georgia.     April  14,  1^0. 
Rehearing  Denied  May  18,  1920.) 

iSyUahus  5y  the  Court.) 

I.  Constitutional  law  «=93l  I— Criminal  law  ^ss> 
550  —  intoxicating  liquors  ^3>236(5)  — 
Maicing  location  of  distilling  apparatus  on 
accused's  premises  prima  fade  evidence  of 
linowlodge  does  not  deny  due  process;  Legis- 
lature may  provide  that  certain  proof  shall  be 
prima  facie  evidence  of  guilt. 

Within  proper  limitations  the  Legislature 
may  enact  that  when  specified  facts  have  been 
proved  they  shall  be  prima  fade  evidence  of  the 
guilt  of  the  accused  or  of  some  other  .named 
fact  essential  to  the  proof  of  the  crime  charged. 
And  the  provision  in  section  22  of  the  act  of  the 
Legislature  passed  at  the  extraordinary  ses- 
sion of  1917  and  approved  March  28,  1917 
(Acts  Bx.  Sees.  1917,  p.  7),  which  decUres  that, 
when  certain  specified  apparatus  is  found  upon 
the  premises  of  one  accused  of  violating  the 
statute,  it  shall  be  prima  facie  evidence  that  the 
person  in  actual  possession  of  the  premises 
referred  to  had  knowledge  of  the  existence  of 
the  apparatus  on  the  premises,  does  not  render 
section  22  of  the  act  referred  to  violative  of 
the  due  process  of  law  clause  of  the  federal 
or  the  state  Ck>nstitution. 


2.  Sutf  olenoy  of  pvldenet. 

The  evidence  authorised  the  verdict. 

Error  from  Superior  Court,  Lincoln  Ckyon* 
ty;    B.  F.  Walker,  Judge. 

Robert  Hawes  was  convicted  of  knowingly 
permitting  a  certain  person  to  locate  and 
have  on  defendant's  premises  certain  appara- 
tus for  distilling  and  manufacturing  probib- 
ited  liquors,  his  motion  for  a  new  trial  was 
denied,  and  he  brings  error.    AflSrmed. 

Colley  &  Colley,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

R.  C.  Norman,  SoL  Gen.»  of  Wlashington, 
Ga.,  for  the  State. 

BECK,  P.  J.  The  accused  was  indicted 
for  the  offense  of  knowingly  permitting  cer- 
tain t)erson  to  locate  and  have  on  his  premis- 
es certain  apparatus  for  distilling  and  manu- 
facturing prohibited  liquors  and  beverages. 
Upon  the  trial  the  jury  returned  a  verdict  of 
guilty.  The  accused  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. 

[1]  1.  The  motion  for  a  new  trial  contains 
the  usual  general  grounds,  and  the  further 
ground  that  a  specified  portion  of  the  court's 
charge  was  authorized  only  by  the  statute 
contained  in  section  22  of  the  act  to  amend 
and  supplement  the  prohibition  laws  of  this 
state,  passed  at  the  extraordinary  session  of 
the  Legislature  in  1917,  and  approved  March 
28,  1917  (Acts  Ex.  Sess.  1917,  p.  7),  and  the 
validity  of  section  22  of  the  statute  referred 
to  Is  challenged  on  the  ground  that  it  is  un- 
constitutional and  violates  the  due  process 
of  law  clause  of  the  federal  and  state  Consti- 
tutions, in  that  it  places  upon  the  defendant 
charged  in  the  indictment  with  the  violaticHi 
of  this  section  the  burden  of  "showing  the 
want  of  knowledge  of  the  existence  of  the 
apparatus  on  his  premises,  and  Iq  fine  his  in- 
nocence of  the  crime  with  which  he  is  charg- 
ed; movant  claiming  that  this  was  an  un- 
reasonable and  arbitrary  exercise  of  its  pow- 
er by  the  Legislature  of  the  state  of  Georgia.'* 
It  was  competent  for  the  General  Assembly,  in 
enacting  the  law  in  question,  to  make  the 
enumerated  facts  prima  facie  evidence  of  the 
defendant's  knowledge  of  the  existence  of  the 
prohibited  apparatus  upon  his  pr< 
This  was  not  an  unwarranted  or  arbitrary 
power;  and  the  application  of  the  rufle  of 
evidence  declared  in  the  statute  to  aiwopri- 
ate  evidence  in  an  appropriate  way  wj  the 
court  upon  the  trial  of  the  case  did  rAot  vio- 
late the  constitutional  guaranties  tha 'S  no  one 
shall  be  deprived  of  his  liberty  or  ^  property 
without  due  process  of  law — a  guPeitiraBty  con- 
tained in  both  the  federal  and  s'eiiicate  Consti- 
tutions. In  the  case  of  Kunsbnds^  j.  State, 
147  Ga.  591,  95  S.  E.  12,  it  was  C^d: 
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"With  certain  limitations,  the  Legislature 
may  enact  that,  when  specified  facts  have  been 
proTed,  they  shall  •  •  •  be  prima  fade  evi- 
dence of  the  gnUt  of  the  accnsed,  and  shift 
the  bnrden  of  proof." 


This  was  a  restatement  of  the  ruling  made 
in  Griffin  t.  State,  142  Ga.  636,  83  S.  E.  540, 
U  R.  A.  19150,  716.  Ann.  Gas.  19160,  80.  In 
the  latter  case  it  was  said: 

'^ith  certain  limitations,  the  Legislature 
may  enact  that,  when  specified  facts  have  been 
proved,  they  shall,  even  in  a  criminal  case, 
be  prima  fade  evidence  of  the  guilt  of  the  ac- 
cused, and  shift  the  burden  of  proof.  On  this 
power  there  are  limitations,  the  prindpal  one  of 
which  is  that  the  fact  or  facts  which  will  raise 
the  presumption  and  shift  the  burden  of  proof 
must  have  some  fair  relation  to,  or  material 
connection  with,  the  main  fact  as  to  which  the 
presumption  is  raised.  The  inference  or  pre- 
sumption from  the  facts  proved  must  not 
be  merely  arbitrioLry,  or  wholly  unreasonable, 
unnatural,  or  extraordinary,  but  must  bear 
some  reasonable  relation  to  the  facts  proved. 
*  *  *  If  the  Legislature  should  declare  that 
one  found  in  possession  of  stolen  goods  short^ 
ly  after  a  larceny  should  be  prima  fade  pre- 
sumed to  be  the  thief,  and  that  the  burden  of 
rebutting  the  presumption  should  rest  on  him, 
this  would  be  valid,  the  presumption  not  being 
purely  arbitrary,  but  there  being  a  reasonable 
connection  between  the  possession  of  the  stolen 
goods  and  the  commission  of  the  larceny.  More- 
over, the  presumption  so  raised  must  not  be 
final,  but  the  accused  must  be  allowed  a  fair 
opportunity  to  make  his  defense  and  show  all 
of  the  facts  bearing  on  the  issue,  and  to  have 
the  whole  case  submitted  to  the  jury  for  de- 
cision, after  considering  all  of  the  evidence  as 
well  as  the  prima  fade  presumption,  if  the 
facts  from  which  it  arises  have  been  proved  to 
exist." 

The  f^cts  which  raised  the  presumption 
and  shifted  the  burden  of  proof  as  to  the 
main  fact  under  the  indictment  in  the  pres- 
ent case  evidently  have  a  fair  relation  to, 
and  a  material  connection  with,  the  main 
fact  as  to  which  the  presumption  is  raised. 
Clearly  the  existence  upon  the  lands  of  an- 
other which  he  occupies  either  as  tenant  or 
a»  owner  thereof  of  distilling  apparatus,  con- 
sisting of  the  still  itself,  boxes  and  barrels, 
has  a  dear,  natural  relation  to  another 
named  fact  necessary  to  the  establishment  of 
the  defendant's  guOt ;  that  is,  that  the  own- 
er of  the  land  has  knowledge  of  the  existence 
of  sudi  objects  upon  his  land.  Further  dis- 
cussion of  the  question  raised  by  this  attack 
upon  the  constitutionality  of  the  law  in  ques- 
ti<«  is  unnecessary,  as  it  has  been  considered 
tn  several  cases  decided  by  this  court  See 
cases  dted  in  the  opinion  in  the  Grifiln  Case, 
mipra. 

[2]  2.  The  evidence  authorized  the  verdict 

Judgmoit  affirmed. 

All  the  Justices  concur,  except  GILBBBT» 
J.,  absent  for  providential  cause. 
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(25  Oa.  App.  882) 
RAPE  V.  BARKER.    (No.  1 1415.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12, 1920.) 


(Syttahue  hy  the  Oouri.) 

f.  Master  and  servant  ^s>30l( I)— Automobile 
owner  liable  for  driver's  negligence  if  a  serv- 
ant engaged  In  owner's  business. 

Whether  or  not  the  owner  of  an  automobile 
is  liable  for  damage  caused  by  it  which  results 
from  the  negligence  of  the  person  operating  it 
depends  npon  whether  the  person  driving  it  was 
the  servant  of  the  owner  and  engaged  upon  the 
business  of  the  owner  at  the  time  the  negligence 
occurred.  If  he  was  such  servant  and  engag- 
ed upon  such  husiness,  the  owner  is  responsi- 
ble for  injuries  to  persons  or  property  caused 
by  his  negligence  in  operating  the  automobile. 
AUter,  if  he  was  not  such  servant  or  was  not 
engaged  upon  such  business. 

(a)  Thus,  the  owner  of  an  automohile  is  not 
liahle  for  injuries  inflicted  hy  his  brother-in- 
law,  in  negligently  operating  the  machine,  where 
it  appears  that  at  the  time  of  the  injuries  the 
hrother-in-law  was  not  using  the  car  as  the 
agent  or  servant  of  the  owner  nor  engaged  up- 
on business  of  the  owner. 

2.  Grant  of  nonsuit. 

The  trial  judge  therefore  did  not  err  in 
granting  a  nonsuit 

Error  ftrom  Superior  Court,  Dooly  County; 
O.  T.  Gower,  Judge. 

Action  hy  O.  E.  Rape  against  B.  B.  Bar- 
ker. Judgment  of  nonsuit,  and  plaintUI 
brings  error.   Affirmed. 

R.  Douglas  Feagin,  of  Macon,  and  W.  H. 
Lasseter,  of  Vienna,  for  plaintiff  In  error. 

Powell  Lumsden,  of  Vienna,  and  Crum  & 
Jones,  of  Cordele,  for  defendant  in  error. 

SMITH,  J.  [11  O.  E.  Rape  sued  B.  B.  Bar- 
ker, seeking  to  recover  damages  for  personal 
injuries,  alleged  to  have  been  the  result  of  a 
collision,  at  a  road  crossing,  between  an  au- 
tomobile owned  by  the  defendant  but  at  the 
time  of  the  collision  driven  by  the  defend- 
ant's brother-in-law,  and  another  automobile 
driven  by  hiunself.  There  was  no  attack  on 
the  petition,  and  at  the  conclusion  of  the 
evidence  for  the  plaintiff  the  court,  upon 
motion  of  defendant's  counsel,  granted  a 
nonsuit,  to  which  ruling  the  plaintiff  except- 
ed. Only  so  much  of  the  evidence  as  is  ma- 
terial to  an  understanding  of  the  rulings  an- 
nounced in  the  headnotes  need  be  stated. 

It  is  not  disputed  that  the  defendant  was 
the  owner  of  the  car  which  was  driven  by 
his  brother-in-law  at  the  time  of  the  collision 
with  the  plaintiff's  car.  Neither  is  it  disput- 
ed that  there  might  have  been  proof  legally 
sufficient  to  make  a  jury  question  as  to 
whether  or  not  the  deftedant's  car  was  oper- 
ated negligently.    However,  conceding  it  to 
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be  a  fact,  that  the  car  was  the  property  of 
the  defendant,  and  ral^^t  have  been  negligent- 
ly driven  by  his  brother-in-law,  the  defendant 
would  Btlll  not  be  liable,  nnless  the  brother- 
in-law,  In  driving  the  car,  was  the  agent  or 
servant  of  the  defendant  and  engaged  In  the 
performance  of  the  defendant's  business. 

"The  owner,  or  keeper,  of  an  automobile  will 
not  be  held  liable  for  a  negligent  homicide  com- 
mitted therewith  in  a  public  street  by  a  per- 
son old  enough,  to  be  discreet  and  responsible 
in  the  eyes  of  the  law,  who  took  the  machine, 
without  the  knowledge  of  the  former."  Lew- 
is V.  Amorous,  3  6a.  App.  60,  59  S.  E.  338  (3). 

The  ruling  in  that  case  was  followed  In 
the  case  of  Mclntlre  v.  Hartfelder-Garbutt,  9 
Ga.  App.  327,  71  S.  E.  492,  where  It  was  held 
that— 

"The  owner  of  an  automobile  usually  is  not 
liable  for  injuries  inflicted  by  one  who  at  the 
time  is  driving  it  without  his  consent." 

'  See,  also,  Griffin  v.  Russell,  144  Ga.  275, 
281,  87  S.  B.  10  (U  R.  A.  1916F,.216,  Ann. 
Cas.  1917D,  994),  and  Dougherty  v.  Wood- 
ward, 21  Ga.  App.  427,  94  S.  E.  t)3(5  (1). 

The  evidence  In  the  case  under  review 
shows  that  the  defendant  was  a  conductor  on 
the  Georgia,  Southern  &  Florida  Railroad, 
running  to  and  from  MaCon,  Ga. ;  that  he  was 
a  resident  of  Unadllla,  Ga.;  that  he  was  the 
owner  of  the  car  driven  by  his  brother-in-law 
at  the  time  of  the  collision,  which  occurred 
on  the' way  from  Unadllla  to  Macon;  that 
he  frequently  used  the  car  In  going  from  Ma- 
con to  his  home  after  completing  hla  run, 
but  that  on  the  day  of  the  collision  he  was 
not  expecting  his  car  to  meet  him  in  Macon, 
aa  his  brother-in-law  had  told  him  that  he 
"needn't  have  your  [the  defendant's]  car 
sent  to  Macon  Monday.  I  have  got  to  go  up 
to  have  some  work  done  of  mine,  and  I  will 
m^t  you  at  the  depot  and  bring  you  back" ; 
that  he  had  no  knowledge  whatever  that  his 
brother-in-law  was  going  to  use  his  [the  de- 
fendant's] car,  and  was  utterly  surprised 
when  he  discovered  that  it  was  his  car  that 
his  brother-in-law  had  used,  and  not  the  lat- 
ter*s.  This  evidence  is,  we  think,  legally 
insufficient  to  show  that  there  existed  be- 
tween the  defendant  and  his  brother-in-law 
the  relation  of  master  and  servant,  principal 
and  agent,  employer  and  employ^,  or  any 
other  relation  whereby  the  defendant  could 
be  held  responsible  for  the  acts  of  the  broth- 
er-in-law. 

Nor  do  we  think  that  the  defendant's 
statements,  a  day  or  so  after  the  collision, 
that  **he  wanted  to  know  If  he  cotld  do  any- 
thing," and  that  "If  his  car  was  to  blame  he 


would  like  to  pay  the  damages,"  amount  to  a 
ratification  of  the  tort  or  to  an  acknowledg- 
ment of  his  liability  therefor.  It  does  not 
appear  tiiat  the  defendant  was  charged  with 
liability  for  the  injury  aud  failed  to  deny  it, 
or  that  he  offered  his  assistance  to  the  plain- 
tiff in  a  spirit  of  compromise;  but  his  state- 
ments seem  to  have  been  made  only  in  a 
spirit  of  benevolence,  and  without  any  admifl' 
slon  of  legal  liability. 

[2]  For  these  reasons  we  are  constrained  to 
hold  that  the  court  did  not  err  in  awarding  a 
nonsuit. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


(16  GkL  App.  86S) 
WHITE  V.  STEED.    (No.  11364.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12,  1920.) 

1.  Landlord  and  tenant  ^=>230(9)— In  laad- 
lonTs  proceeding  to  recover  advanoss,  evi- 
dence  as  to  set-olT  not  growing  o«t  of  rental 
contract  Inadmissible. 

In  a  statutory  proceedihg  by  a  landlord 
against  a  tenant,  under  sections  3348  and  3366 
of  the  Civil  Code  of  1910,  to  recover  for  ad- 
vances for  the  making  of  the  crop,  where  the 
only  defense  set  out  in  the  counter  affidavit  filed 
by  the  tenant  was  a  denial  of  any  indebtedness 
to  the  landlord,  evidence  in  the  nature  of  a 
8et-o£E,  consisting  of  several  items  of  indebted- 
ness by  the  landlord  to  the  tenant,  none  of 
tbem  growing  out  of  the  contract  of  rental,  was 
properly  excluded  by  the  court  below. 

2.  Suffloiency  of  evldenoa. 

There  was  ample  evidence  to  sustain  the 
verdict,  and  the  court  did  not  err  in  overrul- 
ing the  motion  for  a  new  trial. 

Error  from  City  Court  of  Carrollton; 
James  Beall,  Judge. 

Statutory  proceeding,  between  Ew  T.  Steed 
and  I>.  W.  White,  with  counter  affidavit. 
Judgment  for  the  former,  motion  for  nev? 
trial  overruled,  and  the  latter  brings  error. 
Affirmed. 

BoykiD  &  Boykin,  of  Carrollton,  for  plain- 
tiff in  error. 

Smith  '&  Smith  and  E.  T.  Steed,  all  of 
CaanlUon,  for  defendant  in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.i  and  STEPHENS,  J.,  am- 
cur. 
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TRIOE  V.  8TATE.     (He.   11377.) 

<Gonrt  of  Appeals  of  €kori^  DiTition  No.  1. 

May  U,  1920.) 

(SyUahus  5y  the  Court.) 

Criminal  law  «=9935( I)— Denial  of  new  trial 
was  not  error  wboro  evidenoe  authorliei  ver- 
dlet. 

l%e  motion  for  a  now  trial  contained  only 
the  nsual  general  ^onnds,  the  rerdict  was  au- 
thorised by  the  evidence,  and  the  court  did  not 
«rr  in  orermling  the  motion  for  a  new  trial. ' 

Error  from  Superior  Court,  Pulaski  Coun- 
ty;  E.  D.  Graham,  Judge. 

Proceeding  by  the  State  against  Frank 
Trice.  Prom  the  judgment  and  the  over- 
ruling of  his  motion  for  a  new  trial.  Trice 
brings  error.    Affirmed. 

U.  B.  Crates,  of  Hawklnsvllle,  for  plain- 
tiff In  error. 

W.  A.  Woolen,  Sol.  Oea.,  of  Eastman,  for 
the  State. 

BROTU:S,  C.  J.    Judgment  affirmed. 
JjVKB  and  BLOODWORTH,  JJ.,  concur. 


(25  Ga.  App.  306) 

6AMMAGE   v.  PERRY.    (No.   11343.) 

<Coiirt  of  Appeals  of  Georgia,  Division  No.  1. 

May  11.  1020.) 

^  (SyUdbuB  by  the  Court.) 

I.  Executors  and  administrators  ^=»472— Stat* 
ate  does  not  permit  jadgment  creditor  of  dls* 
trihutees  to  cite  administrator  for  settlement. 

The  provision  of  section  4073  of  the  Civil 
Code  of  1910  that  "any  person  interested  as 
distributee  or  legatee  may,  after  the  expiration 
•of  one  year  from  the  grant  of  administration, 
dte  the  administrator  to  sppear  before  the  or- 
dinary for  a  settlement  of  his  accounts,'*  does 
not  apply  to  judgment  creditors  of  sach  lega- 
tees or  distributees.  The  remedy  of  such  cred- 
itors is  plainly  provided  in  sections  5303  and 
6304  of  the  Civil  Code  of  1010;  and  the  court 
of  ordinary  has  ro  jurisdiction  to  entertain  a 
petition  of  a  judgment  creditor  of  a  distributee 
or  legatee  of  an  estate  to  dte  the  administrator 
to  appear  before  the  ordinary  for  an  accounting 
and  settlement  of  such  funds  in  his  hands  as 
may  be  due  to  the  distributee  or  legatee,  and 
to  pay  ont  of  such  funds  to  the  petitioner  the 
amount  of  his  judgment. 

2«  Dismissal  of  sirit 

It  follows  from  the  above  ruling  that  in 
the  instant  case  the  coart  of  ordinary  erred 
in  oivemiling  the  general  demurrer  to  the  ped< 
tion,  and  Ukat  the  judge  of  the  superior  court, 
upon  appeid,  correctly  sustained  the  demurred 
and  diaaniflsed  the  suit 

ft 

Brror  from  Superior  Court,  Sumter  Coua* 
ty ;  Z.  A.  Littlejohn,  Judge.  ' 
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Suit  by  Lk  O.  Gammage^  a  judgment  credi- 
tor of  a  distributee  or  legatee,  against  J.  A. 
S.  Perry,  administrator,  to  comp^  an  ac- 
counting and  payment  of  the  Judgment  Gen- 
eral demurrer  to  petition  overruled  and  de- 
murrer sustained  on  appeal  and  suit '  dis- 
missed, and  plalntltr  brings  error.    Affirmed* 

See,  also,  99  S.  E.  141« 

Maynard  &  WUllams,  of  Amerlcua,  for 
plaintiff  In  error. 

Wallis  &  Fort,  of  AmerlcuB,  for  defendant 
In  error. 

BBOYLES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  App.  848) 
HEWLETT  V.  ALMAND  et  al.    (No.  III40.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12,  1920.) 

(SyUahus  ly  the  Court) 

1.  Contraots  ^=»245( I)— Subsequent  valid  and 
Inconsistent  agreement  covering  same  sub- 
ject-matter discharges  original  eontract 

An  existing  contract  is  superseded  and  dis- 
charged whenever  the  parties  subsequently  en- 
ter upop  a  valid  and  inconsistent  agreement, 
completely  covering  the  subject-matter  which 
was  embraced  by  the  original  contract.  Amer- 
ican Sewer  Pipe  Co.  v.  Mathews^  19  Ga.  App. 
248,  91  S.  E.  284  (3) ;  Housekeeper  Pub.  Co.  v. 
Swift,  97  Fed.  290,  38  C.  C.  A.  187. 

2.  Contraots  «»245(  I )— Evidenoe  «3»443(3) 
— Hflsband  and  wife  «=»3l  (2)— Several  writ- 
ings may  constitute  superseding  contract; 
antenuptial  contract  held  snperseded  hy  suIn 
sequent  contract  and  note;  parol  evidence 
rule  does  not  apply  where  additional  written 
oMIfatlon  Is  for  a  valid  consideration. 

Such  a  subsequent  agreement  imountlng  to 
a  substitution  of  the  former  contract  may  be 
collected  from  several  different  contemporane- 
ous writhigs,  which,  when  taken  together,  con- 
stitute a  new  and  codplete  agreement.  13  Ol 
J.  p.  304,  9  126  (4).  Thus,  where  parties  enter 
into  an  antenuptial  marriage  contract  whereby 
the  wife,  in  consideration  of  marriage,  is  to 
receive,  at  the  death  of  the  hnsband,  the  sum 
of  $12,000  and  a  prescribed  income  from  said 
sum  during  the  husband's  life;  and  where  prior 
to  the  date  of  the  marriage  a  similar  contract 
Was  signed  whereby  the  v^e  was  to  receive 
the  named  sum  of  $10,000,  but  contemporane- 
ously with  the  execution  of  the  latter  agree- 
ment received  from  the  Ihteuded  husband  a 
promissory  note  for  $2,000|  the  second  eontract 
and  the  ooatemporaneous  note  can  properly 
be  taken  as  together  superseding  and  discharg- 
ing the  original  agreement,  although  neither  of 
the  two  latter  instruments  refers  to  the  oth- 
er. The-  note  being  alleged  to  have  been  given 
in  part  esttngirishment  of  the  former  marriage 
contract  is  not  without  consideration;  and, 
although ,  the  second  contract  may  on  its  face 
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appear  to  be  complete  within  itself,  the  mle 
that  preyents  a  complete  and  certain  contract 
in  writing  being  varied  by  parol  evidence,  ex- 
cept in  cases  of  fraud,  accident,  or  mistake, 
does  not  have  application  where  the  additional 
obligation  was  for  a  valid  consideration,  con- 
temporaneously entered  upon  ^  writing.  The 
court  did  not  err  in  overruling  the  general  de- 
murrer to  the  petition. 


Error  from  Superior  Court,  Rockdale  Ck)un- 
ty;  J.  B.  Hutcheson,  Judge. 

Action  by  I.  J.  Almand  and  others  against 
R.  D.  Hewlett,  executor.  General  demurrer 
to  petition  overruled,  and  defendant  brings 
error.    Affirmed. 

Winfield  P.  Jones,  of  Atlanta,  and  J.  R. 
Irwin,  of  Conyera,  for  plaintiff  in  error. 

J.  H.  McCalla,  of  Conyers,  and  Edgar  Wat- 
kins  and  Richard  B.  Russell,  both  of  Atlanta, 
for  defendants  in  error. 

JENKINS,  P.  J.   Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(9JS  Ga.  App.  317) 

CAIN  V.  STATE.     (No.  11359.) 

(Court  of  Appeals  of  Georgia,  DivisioD  No.  1. 

May  11,  1920.) 

(SyilahuM  hy  the  Covrt.) 

i.  Criminal  law  ^s»825  (4) —Charge  on  olroum- 
atantlal  evidence  held  sufficient  In  absence  of 
request. 

The  charge  upon  the  law  of  drcamstantial 
evidence,  in  the  absence  of  a  request  for  more 
particular  instmctionB,  was  saffidently  full. 

2.  Refusal  of  new  trial. 

The  verdict  was  authorised  by  the  evidence, 
and  the  court  did  not  err  in  refuaing  to  grant 
a  new  triaL 

Error  from  Superior  Court,  Colquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Proceedings  by  the  State  against  J.  S.  Cain, 
and  from  the  judgment  Cain  brings  error. 
Affirmed. 

The  following  is  the  charge  of  the  court  on 
circumstantial  evidence: 

The  true  question  in  criminal  cases  is,  not 
whether  it  be  possible  that  the  conclusion  at 
which  the  testimony  points  may  be  false,  but 
whether  there  is  safficient  testimony  to  satis- 
fy the  minds  and  consciences  of  the  jnry  be- 
yond a  reasonable  doubt  that  the  defendant  is 
guilty  of  the  crime  charged. 

In  cases  of  circumstantial  evidence,  the  law 
goes  one  step  further,  and  holds  that  the  evi- 
dence must,  not  only  be  consistent  with  the 
hypothesis  of  guilt,  but  inconsistent  with  the 
oypothesis    of   innocence,   and    exclude   every 


other  reasonable  hypothesis  save  that  of  tliA 
guOt  of  the  accused.— Statement  by  editor. 

John  T.  Coyle  and  Parker  &  Gibson,  all  of 
Moultrie,  for  plaintiff  in  error. 

Clifford  E.  Hay,  Sol.  Gen.,  of  Thomasvllle, 
for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(25  Ga.  App.  329) 
POWELL  V.  STATE.    (No.    11328.) 

(Court  of  Appeals  of  Georgia,  Division  Ko.  1. 

May  12,  1920.) 

(8vlldbu$  hy  the  Court.} 

1.  Striking   liuliotinents   against  third   person. 

Under  the  facts  of  the  case,  the  court  did 
not,  for  any  reason  assigned,  err  in  excluding 
from  the  evidence  two  indictments  against  a 
third  person. 

2.  Criminal  law  <s=s>l064(4)— Motion  for  new 
trial  not  giving  name  of  witness  whose  testi- 
mony is  oompialned  of  not  eonsidered. 

The  sixth  and  seventh  grounds  of  the  mo- 
tion for  a  new  trial,  complaining  of  the  admis- 
sion of  certain  testimony,  cannot  be  consid- 
ered, as  neither  ground  gives  the  name  of  the 
witness  from  whom  the  testimony  was  elicited. 

3.  Criminal  law  ^=>I064(I)  —  Ground  of  mo- 
tion for  new  trial  not  eomplete  In  Itself  can- 
not be  considered. 

The  eighth  ground  of  the  motion  for  a  new 
trial  is  not  complete  in  itself,  a  reference  to 
the  preceding  ground  being  necessary  to  under- 
stand it  Under  repeated  rulings  of  the  Su- 
preme Court  and  of  this  court,  such  a  ground 
cannot  be  considered  by  this  court 

4.  Charge  of  court 

The  several  excerpts  from  the  charge  of 
the  court  complained  of,  when,  considered  in 
connection  with  the  entire  charge,  contain  no 
material  error. 

5.  Criminal  law  ^s»884— Verdict  held  to  pre- 
soribe  *'minimum  and  maximum  term"  of 
imprisonment  as  required  by  Indeterminate 
Sentence  Act. 

Under  the  Indeterminate  Sentence  Act  of 
1919  (Ga.  1m  1919,  p.  387),  the  jury  must  pre- 
scribe a  minimum  and  maximum  term  of  im- 
prisonment which  is  within  the  minimum  and 
maximum  terms  prescribed  by  law.  In  the  in- 
stant case  the  defendant  was  convicted  of  as- 
sault with  intent  to  murder,  and  the  punishment 
for  that  offense  is  fixed  by  the  Penal  0>de  as 
imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  two  years  nor  longer  than 
ten  years.  The  verdict  was  as  follows:  "We, 
the  jury,  find  the  defendant  guiltyt  to  serve  in 
the  penitentiary  for  a  term  of  not  less  than  tea 
years  nor  over  ten  years."  The  jnry,  bj  this 
verdict,  prescribed  a  ''minimum  and  maximum 
term*'  of  imprisonment  which  was  within  the 
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mfaimnm  and  maximum  terms  prescribed  by 
law,  as  required  by  the  statute,  and  the  excep- 
tions to  the  verdict  are  without  merit 

6.  Overrullsg  of  motlos  for  mw  trial. 

The  Terdict  was  amply  authorized  by  the 
evidence,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  triaL 

Error  from  Superior  Court*  Macon  Goun* 
ty;    Z.  A.  littlejohn.  Judge. 

Ck>bb  Powell  was  convicted  of  assault  with 
intent  to  murder  by  verdict  fixing  his  term 
of  imprisonment  at  10  years,  his  motion  for 
new  trial  was  denied,  and  he  bringa  error. 
Affirmed. 

Hatcher  ft  Smith,  of  Macon,  and  John  B. 
Gnerry,  of  Montezuma,  for  plaintiff  in  error. 

Jole  Felton,  SoL  Gen.,  of  Montezuma,  for 
the  State. 

BROTLES,  C.  J.     Judgment  affirmed. 

I^UKE  and  BLOODWORTH,  JJ.,  concur. 


<26  6a.  App.  296) 

PERRY  V.  COOPER.     (No.  1 1 127.) 

<Coait  of  Appeals  of  Georpia,  Division  No.  1. 

May  11,  1920.) 

(SyUabuM  }>y  Editorial  "Staff.) 

Appeal  and  error  ^s»l  005  (3)— Approved  vor^ 
4M  oa  ooallioting  evidence  afllrmed. 

Where  conflicting  evidence  authorized  the 
verdict,  which  was  approved  by  the  trial  judge, 
and  where  there  were  no  trial  errors  of  law, 
the  judgment  overruling  the  motion  for  a  new 
trial  must  be  affirmed. 

Error  from  Superior  Court,  Morgan  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

Action  between  Clara  Perry  and  Talmadge 
Cooper.  Judgment  for  the  latter,  motion  for 
new  trial  denied,  and  the  former  brings 
error.   Affirmed. 

T.  H.  Burruss,  Jr.,  of  Madison,  for  plaintiff 
in  error. 

WlUlford  &  Lambert,  of  Madison,  for  de- 
fendant in  error. 

LUKE,  J.  In  this  case,  because  of  the 
nncertainty  and  ambigaity  of  a  part  of  the 
<5oatract,  the  true  construction  thereof,  in 
the  light  of  the  intent  and  meaning  of  the 
partiea  thereto,  was  a  question  for  the  jury, 
under  proper  charge  by  the  court.  The  evi- 
^enee  was  conflicting,  but  the  verdict  was 
authorized,  and  met  with  the  approval  of  the 
trial  judge.  There  being  no  error  of  law  in 
the  trial  of  the  case,  the  judgment  overruling 
the  motion  for  a  new  trial  must  be  affirmed. 

Judgment  affirmed. 

BROTLES,  <X  Jn  and  BLOODWORTH,  J., 
eoQcur. . 


STILES  175 

LB.) 

(26  aft.'App.  289) 

JONES  at  al.  v.  STILES  et  al.    (No.  11007.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1820.) 

(BifUdbuB  hy  Editorial  Staff.) 

1.  Appeal  and  error  «s>302(3)  —  Special 
ground  of  motion  for  new  trial  not  showing 
objeotions  made  to  admission  of  evidenoe  was 
too  ladeflaito. 

A  special  grounc^  of  a  motion  for  a  new  trial 
complaining  of  the  rejection  of  a  certain  re- 
turn by  processioners  and  the  certified  plat  of 
the  county  surveyor  accompanying  it  will  not 
be  considered,  where  it  does  not  show  what 
objections  were  made  to  the  introduction  of  the 
evidence,  but  shows  only  the  reasons  urged 
why  its  introduction  was  proper. 

2.  Appeal  and  error  ^s»l058(l)->Any  error  In 
r»|eotlon  of  testimony  held  harmless,  wtiere 
It  was  thereafter  admitted. 

A  rejection  of  a  certain  return  by  proces- 
sioners and  the  certified  plat  of  the  county 
surveyor  accompanying  it,  if  erroneous,  was 
harmless,  where  two  of  processioners  and  the 
surveyor  swore  without  contradiction  to  all 
that  was  contained  in  the  return  and  shown  by 
the  plat,  especially  where  return  and  plat 
were  indefinite  and  did  not  show  what  Une  was 
marked  out  by  the  processioners  and  run  by  the 
surveyor. 

3.  Appeal  and  error  ^s» 1 005(2)  —  Approved 
verdlot  supported  by  some  evidenoe  cannot  be 
disturbed. 

Where  there  was  some  evidence  to  support 
the  verdict  and  tiie  trial  judge  has  approved 
it,  the  Court  of  Appeals  most  accept  it 

Error  from  Superior  Court,  €k>rdon  0>un- 
ty;   M.  (X  Tarver,  Judge. 

Action  between  S.  A.  Jones  and  others  and 
B:oy  Stiles  and  others.  Judgment  for  the 
latter,  and  the  former  bring  error.    Affirmed. 

J.  G.  B.  Erwin,  Jr.,  and  Starr  &  Paschall, 
all  of  Calboun,  for  plaintiffs  in  error. 

A.  L.  Henson,  of  CSalhoun,  for  defendants 
in  error. 


BLOODWORTH,  J.  [1,2]  1.  In  the  sp^ 
cial  ground  of  the  motion  for  new  trial  com- 
plaint is  made  of  the  rejection  of  a  certain 
return  made  by  processioners  and  the  certi- 
fied plat  of  the  county  surveyor  accompany- 
ing the  return.  In  (Central  of  Georgia  Ry. 
Co.  V.  Jaques  ft  Tinsley,  28  Ga.  App.  396, 
98  S.  B.  357  (2),  it  was  held: 

"The  assignment  of  error  based  upon  the 
sustaining  of  the  defendant's  objections  to  cer- 
tain documentary  evidence,  and  the  exclusion 
of  the  evidence,  is  too  indefinite  to  raise  any 
question  for  consideration  by  this  court,  as 
it  does  not  show  what  were  the  objections  bob" 
tained  by  the  court,  nor  wherein  the  court  err- 
ed in  sustaiidng  them  and  in  excluding  the  evi« 
dence." 
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appear  to  be  complete  within  itself,  the  mle 
that  preyeots  a  complete  and  certain  contract 
in  writing  being  varied  by  parol  evidence,  ex- 
cept in  cases  of  fraud,  accident,  or  mistake, 
does  not  have  application  where  the  additional 
obligation  was  for  a  valid  consideration,  con- 
temporaneously entered  upoA  in  writing.  The 
court  did  not  err  in  overruling  the  general  de- 
murrer to  the  petrtion. 


Error  from  Superior  Court,  Rockdale  Coun- 
ty; J.  B.  Hutcheson,  Judge. 

Action  by  I.  J.  Almand  and  others  against 
R.  D.  Hewlett,  executor.  General  demurrer 
to  petition  overruled,  and  defendant  brings 
error.     Affirmed. 

Winfield  P.  Jones,  of  Atlanta,  and  J.  R. 
Irwin,  of  Conyers,  for  plaintiff  in  error. 

J.  H.  McCalla,  of  Conyers,  and  Edgar  Wat- 
kins  and  Richard  B.  Russell,  both  of  Atlanta, 
for  defendants  in  error. 

JENKINS,  P.  J.   Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


t'>a  Ga.  App.  317) 

CAIN  V.  STATE.     (No.   11359.) 

(Court  of  Appeals  of  Georgia,  DivisioD  No.  1* 

May  11,  1920.) 

(SyllahuM  by  the  Court,) 

i.  Criminal  law  ^=»825 (4) —Charge  oa  circam- 
atantlal  evidence  held  sufficient  In  absence  of 
request. 

The  charge  upon  the  law  of  drcumstantial 
evidence,  in  the  absence  of  a  request  for  more 
particular  instructionB,  was  sufficiently  full. 

2.  Refusal  of  new  trial. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  trial. 

Error  from  Superior  Court,  Ck>lquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Proceedings  by  the  State  against  J.  S.  Cain, 
and  from  the  judgment  Cain  brings  error. 
Affirmed. 

The  following  is  the  charge  of  the  court  on 
circumstantial  evidence: 

The  true  question  in  criminal  cases  is,  not 
whether  it  be  possible  that  the  conclusion  at 
which  the  testimony  points  may  be  false,  but 
whether  there  is  sufficient  testimony  to  satis* 
ty  the  minds  and  consciences  of  the  jury  be- 
yond a  reasonable  doubt  that  the  defendant  is 
guilty  of  the  crime  charged. 

In  cases  of  drcumstantial  evidence,  the  law 
goes  one  step  further,  and  holds  that  the  evi- 
dence must,  not  only  be  consistent  with  the 
hypothesis  of  guilt,  but  inconsistent  with  the 
oypothesis    of   innocence,   and    exclude   every 


other  reasonable  hypothesis  save  that  of  tliA 
guOt  of  the  accused.— Statement  by  editor. 

John  T.  Coyle  and  Parker  &  Gibson,  all  of 
Moultrie,  for  plaintiff  in  error. 

Clifford  E.  Hay,  Sol.  Gen.,  of  Thomasville, 
for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOQDWORTH,  JJ.,  concur. 


(25  Ga.  App.  329) 
POWELL  V.  STATE.    (No.    11328.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  12,  1920.) 

(8yttahu$  hy  the  Court.) 

1.  Striking   liuliotinents   against  third   person. 

Under  the  facts  of  the  case,  the  coart  did 
not,  for  any  reason  assigned,  err  in  ezdading 
from  the  evidence  two  indictments  against  a 
third  person. 

2.  Criminal  law  <s=s> 1 064(4)— Motion  for  new 
trial  not  giving  name  of  witness  whose  testi- 
mony Is  oom plained  of  net  considered. 

The  sixth  and  seventh  grounds  of  the  mo- 
tion for  a  new  trial,  complaining  of  the  admis- 
sion of  certain  testimony,  cannot  be  consid* 
ered,  as  neither  ground  gives  the  name  of  the 
witness  from  whom  the  testimony  was  elicited. 

3.  Criminal  law  ^=>I064(I)  —  Ground  of  mo- 
tion for  new  trial  not  oompleto  In  Itself  ean- 
not  be  considered. 

The  eighth  ground  of  the  motion  for  a  new 
trial  is  not  complete  in  itself,  a  reference  to 
the  preceding  ground  being  necessary  to  under- 
stand it  Under  repeated  rulings  of  the  Su- 
preme Court  and  of  this  court,  such  a  ground 
cannot  be  considered  by  this  court. 

4.  Charge  of  court. 

The  several  excerpts  from  the  charge  of 
the  court  complained  of,  when,  considered  in 
connection  with  the  entire  charge,  contain  no 
material  error. 

5.  Criminal  law  ^s»884— ^Verdict  held  to  pre- 
sorlbe  ''minimum  and  maximum  term"  of 
Imprisonment  as  required  by  Indeterminate 
Sentenoe  Act. 

Under  the  Indeterminate  Sentence  Act  of 
1919  (Ga.  Im  1919,  p.  387),  the  jury  must  pre- 
scribe a  minimum  and  maximum  term  of  im- 
prisonment which  is  within  the  minimum  and 
maximum  terms  prescribed  by  law.  In  the  in- 
stant case  the  defendant  was  convicted  of  as- 
sault with  intent  to  murder,  and  the  punishment 
for  that  offense  is  fixed  by  the  Penal  Code  as 
imprisonment  and  labor  in  the  penitentiary 
for  not  less  than  two  years  nor  longer  than 
ten  years.  The  verdict  was  as  follows:  "We, 
the  jury,  find  the  defendant  guilty,  to  serve  in 
the  penitentiary  for  a  term  of  not  less  than  ten 
years  nor  over  ten  years."  The  jury,  by  this 
verdict,  prescribed  a  "minimum  and  maximum 
term*'  of  imprisonment  which  was  within  the 
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minimmn  and  maxunum  terms  prescribed  bj 
law,  as  reqmred  by  the  statute,  and  the  ezcep- 
tions  to  the  yerdict  are  without  merit. 


6.  Ovemillag  of  motloD  for  mw  trial. 

The  verdict  was  amplj  aathorized  by  the 
evidence,  and  the  conrt  did  not  err  in  overruling 
the  motion  for  a  new  triaL 

Error  from  Superior  Ck>tirt,  Macon  Coun- 
ty;  Z.  A.  littlejohn,  Judge. 

Cobb  Powell  was  convicted  of  assault  with 
Intent  to  murder  by  verdict  fixing  his  term 
of  imprisonment  at  10  years,  his  motion  for 
new  trial  was  denied,  and  he  bringa  ^ror. 
Affirmed. 

Hatcher  ft  Smith,  of  Macon,  and  John  B. 
Guerry,  of  Montezuma,  for  plaintiff  in  error. 

Jule  Felton,  SoL  Gen.,  of  Montezuma,  for 
the  State. 

BROTLES,  C.  J.     Judgment  affirmed. 
I^UKE  and  BLOODWORTH,  JJ^  concur. 


<26  6a.  App.  296) 

PERRY  V.  COOPER.     (No.  11127.) 

<Court  of  Appeals  of  Georfia,  Division  No.  1. 

May  U,  1020.) 

(SvlMuB  hv  Editorial  Uaff,) 

Appeal  and  error  ^s» 1 005  (3)— Approved  ver^ 
tfiot  •■  eoalHeting  evidence  afllrmed. 

Where  confficting  evidence  authorized  the 
verdict,  which  was  approved  by  the  trial  judge, 
and  where  there  were  no  trial  errors  of  law, 
the  judgment  overruling  the  motion  for  a  new 
trial  must  be  affirmed. 

Error  from  Superior  Court,  Morgan  Coun- 
ty ;  Jas.  B.  Park,  Judge. 

Action  between  Clara  Perry  and  Talmadge 
Cooper.  Judgment  for  the  latter,  motion  for 
new  trial  denied,  and  the  former  brings 
^rror.   Affirmed. 

T.  H.  Burruss,  Jr.,  of  Madison,  for  plaintiff 
in  error. 

TVilllford  ft  lAmbert,  of  Madison,  for  de- 
fendant in  error. 

LUKE,  J.  In  this  case,  because  of  the 
uncertainty  and  ambiguity  of  a  part  of  the 
•contract,  the  true  construction  thereof,  in 
the  light  of  the  intent  and  meaning  of  the 
parties  thereto,  was  a  question  for  the  jury, 
under  proper  charge  by  the  court.  The  evi- 
dence was  conflicting,  but  the  verdict  was 
authorized,  and  met  with  the  approval  of  the 
trial  judge.  There  being  no  error  of  law  in 
the  trial  of  the  case,  the  judgment  overruling 
the  motion  for  a  new  trial  must  be  affirmed. 

Judgment  affirmed. 

BROTLES,  GL  J^  and  BliOODWOBTH,  J., 
-concur.. 
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(S6  Oft.  App.  188) 
JONES  ot  al.  V.  STILES  et  al.    (No.  11007.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1820.) 

(ByUahus  ly  Editorial  Staff.) 

1.  Appeal  and  error  «=»302(3)  —  Special 
ground  of  motion  for  new  trial  net  showing 
objeotions  made  to  admission  of  evidenoe  was 
too  Indefinite. 

A  special  groonc^of  a  motion  for  a  new  trial 
complaining  of  the  rejection  of  a  certain  re- 
turn by  processioners  and  the  certified  plat  of 
the  county  surveyor  accompanying  it  will  not 
be  considered,  where  it  does  not  show  what 
objections  were  made  to  the  introduction  of  the 
evidence,  but  shows  only  the  reasons  urged 
why  its  introduction  was  proper. 

2.  Appeal  and  error  ^=»  1 058(1)— Any  error  in 
rejection  of  testimony  held  harmless,  where 
It  was  thereafter  admitted. 

A  rejection  of  a  certain  return  by  proces- 
sioners and  the  certified  plat  of  the  comity 
surveyor  accompanymg  it,  if  erroneous,  was 
harmless,  where  two  of  processioners  and  the 
surveyor  swore  without  contradiction  to-  all 
that  was  contained  in  the  return  and  shown  by 
the  plat,  especially  where  return  and  plat 
were  indefinite  and  did  not  show  what  Une  was 
marked  out  by  the  processioners  and  run  by  the 
surveyor. 


3.  Appeal  and  error  ^=9 1 005 (2)  —  Approved 
verdiot  supported  by  some  evidenoe  cannot  be 
disturbed. 

Where  there  was  some  evidence  to  support 
the  verdict  and  the  trial  judge  has  approved 
it,  the  Court  of  Appeals  must  accept  it. 

Error  firom  Superior  Court,  Gordon  Coun- 
ty;  M.  (X  Tarver,  Judge. 

Action  between  S.  A.  Jones  and  others  and 
Roy  Stiles  and  others.  Judgment  for  the 
latter,  and  the  former  bring  error.    Affirmed. 

J.  G.  B.  Erwin,  Jr.,  and  Starr  A  Paschall, 
all  of  Calhoun,  for  plaintiffs  in  error. 

A.  L.  Henson,  of  CSalhoun,  for  defendants 
in  error. 

BLOODWORTH,  J.  [1,2]  1.  In  the  spe- 
cial ground  of  the  motion  for  new  trial  com- 
plaint is  made  of  the  rejection  of  a  certain 
return  made  by  -processioners  and  the  certi- 
fied plat  of  the  county  surveyor  accompany- 
ing the  return.  In  Central  of  Georgia  Ry. 
Co.  V.  Jaques  A  Tinsley,  28  Ga.  App.  396, 
08  S.  B.  357  (2),  it  was  held: 

''The  assignment  of  error  based  upon  the 
sustaining  of  the  defendant's  objections  to  cer- 
tain documentary  evidence,  and  the  exclusion 
of  the  evidence,  is  too  indefinite  to  raise  any 
question  for  consideration  by  this  court,  as 
it  does  not  show  what  were  the  objections  sus- 
tained by  the  court,  nor  wherein  tht  court  err- 
ed in  sustaining  them  and  in  excluding  the  evi* 
dence." 


or  other 
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(25  QtL  App.  a06) 

MAXWELL  V.  STATE.     (No.  11346.) 

(Oonrt  of  Appeals  of  Georgia,  Dlyision  No.  1. 

May  U,  1020.) 

(8vnahu9  ly  Editorial  Siaff.) 

Larceny  ^=968(2)— Qnestidv  of  lateat  to  atoil 
whea  proonriag  goods  held  for  the  Jury. 

Where  the  eyidence  authorized  the  jury  to 
find  that  defendant  had  the  intent  to  steal  when 
he  procured  the  goods  alleged  to  haye  been  stol- 
en, and  he  claimed  he  borrowed  the  goods  with 
no  intent  to  steal,  his  intent  when  procuring 
them  was  for  the  jury  under  proper  instruc- 
tions. 

Error  from  Superior  Court,  Stephens  Coun- 
ty; J.  B.  Jones,  Judge. 

George  Maxwell  was  prosecuted  for  larce- 
ny, and  from  the  Judgment  be  brings  error. 
Affirmed. 

J.  A.  McDuir,  of  Hartwell,  for  plaintiff  in 
error. 

J.  G.  Collins,  Sol.  Gen.,  of  Gainesville,  for 
the  State. 

JjVKE,  J.  Under  the  evidence  iu  this  case 
the  jury  were  authorized  to  find  that  the  de- 
fendant had  the  intent  to  steal  at  the  time  he 
procured  the  goods  alleged  to  have  been  stol- 
en. The  defendant  claimed  he  borrowed  the 
goods  with  no  intent  to  steal ;  the  jury,  how- 
ever, under  appropriate  instructions,  must  de- 
termine what  the  intent  of  the  defendant  was 
at  the  time  of  procuring  the  goods.  The  ver- 
dict has  evidence  to  support  it,  and  the  ver- 
dict has  the  approval  of  the  trial  Judge.  For 
no  reason  assigned  do  we  find  error  requiring 
a  new  triaL  See  Rice  v.  State,  6  Ga.  App. 
160,  64  S.  E.  575;  Bryant  v.  State,  8  Ga:. 
App.  389,  69  S.  E.  121.  If,  as  contended  in 
the  brief  of  counsel  for  the  defendant,  his 
wife  had  borrowed  the  goods  and  he  had  noth- 
ing to  do  with  holding  of  them,  we  apprehend 
that  the  Jury  would  have  found  a  different 
verdict  The  record  before  us  does  not  bear 
out  the  contention  of  the  defendant  in  this 
regard. 

Judgment  affirmed. 

BROYLBS,  O.  J.,  and  BLOODWOETH, 
1..  concur. 


(25  Oa.  App.  324) 

WHITE  V.  STATE.     (No.  11405.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11, 1920.) 

{8yUabu9  hy  the  GaurL) 

Criminal  law  <es»l092(8)-.Writ  of  error  dls« 
missed  for  failure  to  timely  preseat  bill  of  ex- 
ceptions. 

In  all  criminal  cases  the  bill  of  exceptions 
must  be  tendered  to  the  judge  within  20  days  ] 


from  the  date  of  the  judgment  complained  of. 
Civil  Code  1910,  |  6163. 

(a)  In  the  instant  oase  it  does  not  appear 
that  the  bill  of  exceptions  was  tendered  within 
the  required  time;  it  appears  merely  that  it 
was  tendered  within  30  days  from  date  of  the 
judgment  excepted  to.  Under  repeated  mlinffs 
of  the  Supreme  Court  and  of  this  court  the  writ 
of  error  must  be  and  is  dismissed. 

Error  firom  Superior  Court,  Upson  Obun- 
ty;  W,  B,  H.  Searcy,  Jr.,  Judge. 

Proceeding  between  the  State  and  Ed. 
White.  From  the  judgment,  wmte  brings  ex^ 
ror.    Writ  of  error  dismissed. 

C.  P.  Goree  and  Philip  Weltner,  both  of 
Atlanta,  for  plaintiff  in  error. 

E.  M.  Owen,  SoL  Gen.,  of  Zebulon,  for  the 
State. 

BROYLES,  C.  J.    Dismissed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(25  Ga.  App.  281) 

WHEELER  V.  ATLANTIC  COAST  LINE    R. 
CO.  ot  aL     (No.  10179.) 

(Court  of  Appeals  of  Georgia,  Diyision  Ko.  1. 

May  11,  1920.) 

(SyUahui  hy  iAe  Court,) 

Railroads  ^=>5>/2»  New,  vol.  6A  Key-No.  Series 
—Injury  suit  malataioalile  against  road  na- 
der  federal  oontrol. 

The  court  erred  in  sustaining  the  motion 
of  one  of  the  defendants,  the  Atlantic  Coast 
Line  Bailroad  Company,  to  dismiss  tiie  suit 
as  to  that  defendant 

Error  from  City  Court  of  Tbomasyille ;  W. 
H.  Hammond,  Judge. 

Action  by  L.  M.  Wheeler  against  the  At- 
lantic Coast  L*ine  Railroad  Company  and 
others.    Motion  of  named  defendant  to  dis- 

• 

miss  the  action  as  to  it  granted,  a!nd  plaintiff 
brings  error,  and  the  Court  of  Appeals  certi-* 
fled  questions.  Reversed  in  conformity  to  tlie 
answer  of  the  Supreme  Oourt  (102  S.  E.  823). 

Titus,  Dekle  &  Hopkins,  of  Thomasville, 
for  plaintiff  in  error. 

Bennet  &  Branch,  of  Quitman,  and  Merrill 
ft  Grantham,  of  Thomasville,  for  defendant 
in  error. 

BLOODWORTH,  J.  This  was  a  suit  for 
damages  for  the  homicide  of  the  plaintiff's 
husband,  and  was  brought  against  the  Atlan- 
tic Ck>ast  Line  Railroad  0>mpany  and  three 
of  its  employ^  Upon  the  call  of  the  case 
the  defendant  company  made  a  motion  in 
writing  to  dismiss  the  action,  so  far  as  it 
was  concerned,  upon  the  following  grounds: 
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*'(1)  The  petition  of  the  plaintiff  shows  that 
the  caase  of  action  for  which  she  sues  to  re- 
cover  damages  arose  out  of  the  homicide  of 
the  plaintiff's  husband,  Ransom  G.  Wheeler,  it 
being  alleged  in  said  petition  that  the  said 
Ransom  G.  Wheeler  was  run  oTer  and  killed 
by  certain  box  cars  attached  to  an  engine  be- 
ing operated  by  Gharlie  Griffin,  as  engineer, 
Link  Wright,  as  fireman,  and  Simon  Gook,  as 
flagman,  and  that  said  engine  being  operated 
by  said  engineer,  fireman,  and  flagman  was 
owned  and  operated  by  the  defendant  Atiantic 
Goast  line  Railroad  Gompany,  by  and  through 
its  agents  and  employes  aforesaid. 

"(2)  The  defendant  is  not  liable  to  the  plain- 
tiff in  damages  as  alleged  in  the  petition,  be- 
cause the  petition  alleges  that  said  Ransom  G. 
Wheeler  was  run  over  and  killed  on  the  8d 
day  of  January,  1918,  and  on  December  28, 
1917,  at  12  o'clock  noon,  the  President  of  the 
United  States,  through  Newton  D.  Baker,  Sec- 
retary of  War,  took  possession  of  and  as- 
sumed control  of  each  and  every  railroad  sys- 
tem in  the  United  States,  including  the  line  of 
railroad  of  the  defendant,  and  that  since  said 
date  the  line  of  railroad  of  the  defendant  has 
been  operated  by  the  government  of  the  United 
States  through  the  Director  General  of  Rail- 
ways and  his  subordinate  officers  and  agents, 
and  this  defendant  was  not  operating  said  rail- 
road, or  in  the  possession  or  control  of  same, 
or  any  of  its  railroad  properties,  and  had  no 
agents  or  employes  in  charge  of  its  railroad 
properties,  but  that  the  agents  who  are  alleged 
to  have  been  operating  said  engine  were  the 
agents  and  employes  of  the  United  States  Rail- 
road Administration,  W.  G.  McAdoo,  Director 
Oeneral  of  Railroads,  working  for  the  Atlantic 
Goast  line  Railroad  under  Lyman  Delane,  fed- 
eral manager  for  said  Atiantic  Goast  Line  Rail- 
road, and  were  not  the  agents  or  employes  of 
the  defendant.** 

Upon  consideration  of  the  motion  the  court 
sustained  it  and  dismissed  the  suit  as  to  the 
Atlantic  Goast  Line  Railroad  Gompany. 

Under  the  ruling  of  the  Supreme  Oourt  in 
Robinson  t.  Gentral  of  Georgia  Ry.  Go.,  150 
Ga.  — ,  102  S.  E.  532,  there  was  no  merit  in 
the  motion  to  dismiss,  and  the  court  erred  in 
snstaining  it. 

Judgment  reversed. 

BROYLES,  0«  J.,  and  LUKB,  J.,  concur. 


(25  Oa.  App.  849) 

8AGGU8  V.  STANDARD.     (No.  11162.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

May  12,  1920.) 

(BjfUabus  Ip  the  Court,) 

Landlonl  uMf  tanaat  «=926&-*Teaaat  nay  set 
■p  1  oUlm  for  brsach  of  warraaty  as  to  aors- 
age,  bat  daim  for  alleged  overpayneat  nader 
ladependaiit  ooatraot  no  dafaase. 
While  a  defendant  in  a  distress  warrant  pro- 
ceeding may,  without  showing  actual  fraud,  set 


up  a  daim  arising  from  an  alleged  shortage  in 
acreage,  where  he  relies  upon  an  alleged  express 
warrant  guaranteeing  a  specified  acreage  un- 
der the  terms  of  the  particular  rent  contract  un- 
der which  the  distress  warrant  issued,  still 
the  rule  is  that  a  daim  merely  by  way  of  set-off 
cannot  be  pleaded  as  against  rent,  and  conse- 
quently another  daim,  seeking  to  recover  an 
alleged  overpayment  made  under  a  previous 
similar,  but  independent,  contract,  cannot  be 
joined  in  such  a  defense.  McMahan  v.  Tyson, 
23  Ga.  43;  Johnston  v.  Patterson,  86  Ga.  725, 
13  S.  B.  17. 

Error  from  Gity  Ck>art  of  Washington; 
Wm.  Wynne,  Judge.  • 

Distress  warrant  proceedings  between  R. 
M.  Saggus  and  D.  S.  Standard.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

GoUey  ft  GoUey,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

Glement  B.  Sutton,  of  Washington,  Ga., 
for  defendant  In  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  ccmcur. 


'  (26  Oa.  App.  802) 
RENDER  V.  HARRIS.    (No.  11330.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1920.) 

(8yttahu$  hy  the  Court.) 

1.  Frauds,  statute  of  ^s»53— Contract  for  lease 
for  one  year  made  before  year  begins  may  be 
In  parol. 

"A  contract  establisldng  the  relation  of 
landlord  and  tenant  for  one  year,  tliough  made 
before  the  year  begins,  may  be  in  parol.** 
Steininger  v.  Williams,  63  Ga.  475;  Gay  v. 
Peak,  5  Ga.' App.  583,  63  a  E.  650;  Ridgway 
V.  Bryant,  8  Ga.  App.  564,  70  S.  E.  28. 

2.  Overrulina  of  demurrer. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  petition  as  amended. 

Error  from  Gity  Gourt  of  La  Grange;  Duke 
Davis,  Judge. 

Action  by  W.  H.  Harris  against  D.  L.  Ren- 
der. Demiurrer  to  amended  petition  over- 
ruled and  defendant  brings  error.    Affirmed. 

E.  T.  Moon,  of  La  Grange,  for  plaintiff  in 
error, 

L.  B.  Wyatt,  of  14  Grange,  tar  defendant 
in  error. 

BROYLES,  G«  J.   Judgment  afltoned. 
LUKE  and  BLOODWORTH,  JJ.,  concur* 
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MITCHELL  V.  STATE.     (No.  11400.) 

(Court  ot  Appeals  o£  Georgia,  Division  No.  1. 

May  11,  1920.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  taw  ^s»824(9)<— Failure  to  charge 
OB  oiroemstaetlal  evidence  without  request  not 
error,  unlese  conviction  depends  thereon. 

The  conviction  of  the  defendant  in  this 
case  was  not  entirely  dependent  upon  circum- 
stantial evidence.  Indeed,  the  evidence  was 
positive  that  he  had  in  his  possession  alcoholic 
liquor.  It  is  not  error  for  thei  court  to  fail  to 
chari^e  the  law  of  circumstantial  evidence  with- 
out request  therefor,  unless  a  conviction  of  the 
defendant  is  wholly  dependent  upon  circum- 
stantial evidence. 

2.  Criminal  law  $=»59(2)  —  In  misdemeanor 
oases  all  participants  are  principals. 

The  court  did  not  err  in  charging  the  jury 
that  in  misdemeanor  cases  all  who  participate 
are  principals.  Thia  charge  was  required,  if 
for  no  other  reason,  for  the  defense  set  up  by 
the  defendant  To  have  failed  so  to  charge 
would  have  been  error. 

3.  Denial  of  new  trIaL 

The  evidence  authorized  the  verdict,  wUch 
has  the  approval  of  the  trial  judge.  For  no 
reason  assigned  was  it  error  to  overrule  the 
motion  for  a  new  triaL 

Error  from  Silperior  Court,  Muscogee  Coun- 
tp;  Q.  H.  Howard,  Judge. 

J.  R.  Mitchell  was  convicted  of  an  offense 
under  the  Liquor  Law,  hie  motion  for  a 
«new  trial  was  denied,  and  he  brings  error. 
Affirmed. 

R,  Terry,  of  Columbus,  for  plalntiir  in 
error. 

0.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
tfor  the  State. 

■    » 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 

•concur. 


^26  Ga.  App.  811) 

iMATTOX   V.  NEW    ENGLAND    INUT.   LIFE 

INS.  GO. 

NEW    ENGLAND    MUT.   LIFE    INS.  4)0.  v. 

MATTOX. 

(Nos.  11354,  11355.) 

•{Court  x)i  Appeals  of  Georgia,  Division  No^  1. 

May  li;  1&20.) 

fByUahuM  tnf  fh^  Court) 

4.  Insuranoe  ^s»5l5— Clause  in  life  policy  re- 
quiring extra  premium  on  entering  military 
servioe  required  netiee  te  Insurer. 

The  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  tiiaL 


(Additional  8ylUhu9^  hy  Editorial  Staff.) 

2.  Insuranoe    «=s» 1 46 (3)— Ambiguity    In    con- 
traet  construed  most  strongly  against  Inaarer. 

Any  ambiguity  in  an  insurance  contract 
should  be  construed  most  strongly  against  the 
insurer  and  most  favorably  In  the  interest  of 
the  insured,  but  the  construction  must  be  a 
reasonable  and  not  a  strained  one. 

Error  from  City  Court  of  Elberton;  W.  D. 
Tutt,  Judge. 

Action  by  W.  C.  Mattox,  administrator  of 
George  W.  Mattox,  deceaeed,  against  the 
New  England  Mutual  Life  Insurance  Com- 
pany. Judgment  for  defendant,  plaintifTs 
motion  for  a  new  trial  overruled,  and  }^e 
brings  error,  and  defendant  takes  a  cross- 
bill of  exceptions  to  the  sustaining  of  de- 
murrers to  its'pleae.  Judgment  on  main  bill 
of  exceptions  affirmed,  and  cross-bill  dis- 
missed. 

This  was  a  suit  on  a  policy  of  Insurance 
upon  the  life  of  George  W.  Mattox.  Only 
the  following  portions  of  the  application  and 
the  supplem^itary  application  for  the  policy 
are  mi^terial : 

(a)  "I  further  agree  that  said  policy  shall 
be  void  if  within  ^ve  years  from  its  date  I  shall 
engage  in  military  service  in  time  of  war  with- 
out the  written  consent  of  the  company  pre- 
viously  obtained." 

(b)  *'I  hereby  agree  that  any  policy  issued 
by  the  company  on  this  application  shall  eon- 
tain  or  have  attached  thereto  the  following  war 
clause:  'If  within  five  years  from  the  date  of 
this  policy  the  insured  shall  engage  in  any  mili- 
tary or  naval  service  iu  time  of  war,  the  lia- 
bility of  the  company  in  event  of  death  of 
the  insured  while  so  engaged  •  •  •  will  be 
limited  to  the  return  of  the  premiums  paid  here- 
on, exclusive  of  any  extra  premium  paid  for 
military  or  naval  service,  less  any  indebtedness 
to  the  company  hereon,  unless  before  engaging 
hi  such  service  or  within  thirty-one  days  there- 
after ♦  •  •  the  insured  shall  pay  to  the 
company  at  its  home  office  in  Boston,  Mass., 
such  extra  premium  as  may  be  required  by  the 
company,  and  in  like  manner  shall  pay  annual- 
ly thereafter,  on  each  anniversary  of  this  pol- 
icy, or  within  thirty-one  days  thereafter,  while 
the  insured  shall  continue  to  be  so  engaged, 
such  extra  premium  as  may  be  required  by 
the  company.  Within  one  year  after  the  .ter- 
mination of  the  war  the  company  will  return 
such  portion  of  the  extra  premium  as  in  Its 
judgment  will  not  be  required  to  cover  the  extra 
hazard." 

The  foregoing  "war  clause"  was  attached 
to  the  policy  sued  upon.  The  policy  also  con- 
tained the  following  clause: 


« 


'After  one  year  from  the  date  of  issue  this 
policy  shall  be  incontestable  ccc^t  for  nonpay- 
ment of  prexhinms,  and  fen  miiitiary  or  naval 
service  in  time  of  war,  as  per  war  •clause-  an- 
nexed hereto,  and  no  waiver  of  az^  of  its  con- 
ditions shall  be  valid  unless  made  in  wrking 
and  signed   by  tkO'  prudent,  vice  president, 
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secretttzy  or  aifliiitaat  secretary  of  the  oom- 
pany." 

The  defendant  company  denied  any  lia- 
bility under  tbe  policy,  except  for  the  amount 
of  tbe  premiums  paid  by  the  Insured,  upon 
the  following  grounds:  First,  that  the  in- 
sured, within  five  years  from  the  date  of  the 
policy,  enlisted  in  military  service  in  time  of 
war,  without  the  written  consent  of  the  com- 
pany. Second,  that  the  insured  died  in  mili- 
tary service  without  haying  paid  the  extra 
premium  required  by  the  company  on  ac- 
count of.  such  service,  although  the  rules  of 
the  company  required  an  extra  premium  for 
the  first  year  of  war  service,  of  $37.60  per 
$1,000  of.  insurance.  The  court  sustained  the 
demurrer  to  the  first  ground  of  the  defend- 
ant's plea,  on  the  ground  that,  the  policy 
having  been  In  force  for  more  than  one  year, 
under  the  Incontestable  clause  thereof  such 
a  defense  could  not  be  set  up.  The  court  like- 
wise sustained  a  demurrer  to  that  portion  of 
the  defendant's  plea  which  alleged  that  the 
company  had  rules  requiring  the  payment  of 
an  extra  premium'  of  $37.50  per  $1,000  of  in- 
surance for  war  service,  and  declined  to  al- 
low the  defendant  to  introduce  evidence  to 
support  this  allegation,  on  the  ground  that 
the  rules  of  the  company  were  not  a  part  of 
the  policy,  and  therefore  were  not  binding 
upon  the  Insured.  These .  rulings  were  duly 
excepted  to  by  the  defendant  and  brought  u(> 
in  a  cross-bill  of  exceptions. 

Upon  the  trial  the  evidence  consisted  of 
tbe  following  agreed  statement  of  facts : 

"W.  G.  Mattox,  the  plaintiff  in  the  above- 
stated  case,  la  the  duly  appointed  and  legally^ 
qunllfied  adpilnistrator.  of  tbe  estate  of  George 
William  Mattox,  late  of  Elbert  county,  Ga., 
deceased.  The  New  England  Mutual  Life  In- 
surance Company,  the  defendant  in  this  case,  is 
a  Massachusetts  corporation,  having  an  a^ent, 
office,  and  place  of  business  in  Elberton,  Elbert 
county,  Ga.  On  the  14th  day  of  June,  1917, 
George  William  Mattox  applied  to  tbe  defend- 
ant for  a  policy  of  insurance  upon  his  life,  pay- 
able to  his  executors,  administrators,  or,  as- 
signs, in  the  amount  of  $2,000.  Upon  this  ap- 
plication and  a  supplementary  application,  made 
upon  the  date  of  the  original  application,  de- 
fendant issued  .to  the  said  George  William  Mat- 
tox its  policy  of.  insurance  upop  his  life,  which 
policy  is  numbered  ^5,d58,  to 'which  policy  was 
attached  a  copy  of  the  application  and  the  sup- 
plementary application  therefor,  and  also  a 
rider,  designated  as  a  'war  clause.'  Correct 
copies  of  the  said  policy  of  insurance,  said  ap- 
plication and  supplementary  application  there- 
for, and  said  Var  dause'  rider  are  attached  to 
the  petition  in  this  case  as  exhibits,  and  the 
same  constitute  the  contract  upon  wliich  the 
plaintiff  brings  this  suit.  The  first  and  sec- 
ond regular  annual  premiums,  of  $58.80  each, 
due  upon  said  policy  of  insurance,  were  paid  by 
tbe  Insured,  George  W.  Mattox,  by  his  paying 
the  sum  of  $74.60  in  cash,  and  the  balance  by 
giving  three  notes,  dated  June  27,  1918,  and 
payable  to  defendant  Said  three  notes  were 
never  paid  by  George  W.  Mattox,  and  defendant 


still  holds  said  notes  unpaid.  Said  premium 
notes  provide  for  30  days  of  grace  for  the  pay- 
ment thereof,  and  the  plaintiff  died  within  the 
said  80  days  of  grace. 

"After  said  policy  bad  been  issued  to  him,  and 
on  the  lOtb  day. of  August,  1918,  the  insured, 
George  W.  Mattox,  enlisted  in  the  Dental 
Corps  of  the  United  States  Army,  as  a  first 
lieutenant  in  the  Dental  Corps.  The  Dental 
Corps  of  the  United  States  Army  is,  and  was 
at  the  time  of  tbe  enlistment  of  the  insured, 
and  was  at  the  time  of  bis  death,  a  branch 
of  the  military  service  of  the  United  States  of 
America.  From  the  dme  of  his  .enlistment  on 
the  10th  day  of  August,  1918,  until  October, 
1918,  the  insured  was  stationed  at  an  army 
training  camp,  at  Camp  Wheeler,  Macon,  Ga. 
The  duties  which  were  imposed  upon  insured, 
as  a  member  of  the  Dental  Corps  of  the  Unit- 
ed States  Army  and  as  a  first  lieutenant  of 
that  branch  of  the  service,  were  those  of  a  reg- 
imental dentist,  whose  practice  was  restricted 
to  the  members  of  the  army,  under  the  orders 
of  bis  superior  officers.  Had  George  W.  Mat- 
tox reached  France,  he  would  have  been  subject 
to  orders  of  his  superior  officers,  and  would 
have  been  required  to  go  to  such  portions  of 
the  territory  adjacent  to  the  scene  of  armed 
conflict  as  might  make  it  possiUe  for  him  to 
attend  to  the  members  of  his  regiment  needing 
dental  surgery,  and  such  orders  might  have 
carried  him  within  the  range  of  cannon  at  dif- 
ferent times,  and  certainly  within  the  range  of 
bombing  airplanes.  He  would  have  lived  in  the 
camps  of  his  regiment.  No  actual  combatant 
service  was  or  under  military  regulations 
could  be  required  of  insured.  On  or  about  the 
1st  day  of  October,  1918,  insured,  with  the 
unit  to  which  he  was  attached,  boarded  the 
United  States  Army  transport  U.  S.  S.  Kroon- 
land,  destined  for  a  port  of  debarkation  in 
France.  Insured  boarded  said  transport  at 
Norfolk,  Va.  The  said  transport  or  troop- 
ship was  crowded,  and  staterooms  thereon,  de- 
signed for  two,  were  occupied  by  three  or 
four  persons.  While  aboard  this  troopship 
insured  contracted  pneumonia.  After  pneu- 
monia had  developed,  the  insured  was  taken 
out  of  his  stateroom  and  carried  to  an  infir- 
mary,  aboard  ship,  which  was  comfortably  and 
conveniently  fitted  up  for  the  purpose.  In- 
sured died  from  this  attack  of  pneumonia, 
while  at  sea,  and  before  he  had  reached  France; 
the  date  of  his  death  being  the  15th  day  of 
October,  1918.  The  pneumonia  from  which 
insured  died  Was  JBuperinduced  by  a  case  of 
Spanish  influenza  which  preceded  It.  The  body 
of  deceased  insured  wais  "returned  to  Blberton* 
Ga.,  and  was  there  interred. 

"From  the  time  of  his  enlistment  until  the 
date  of  insured*s  death  the  United  States  were 
in  a  state  of  war  with  the  German  and  Austro- 
Hungarian  nations,  and  at  the  time  of  his  death 
the  insured,  acting  under  orders  of  his  superior 
military  authorities,  waa  being  transported 
across  the  Atiantic  Ocean  to  France,  where 
his  unit  was  to  Join  the  United  States  forces, 
then  and  there  engaged  in  an  armed  confiict 
with  the  aforesaid  enemy  armies.  Prior  to  the 
filing  of  this  suit  plaintiff  complied  with  all  the 
requirements  of  the  defendant  as  to  proof  of 
death  and  claim  of  insurance  of  the  deceased, 
George  W.  Mattox.  Defendant  refused  to  pay 
the  amount  of  the  insurance  for  which  said  pol- 
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icy  had  been  issued,  but,  before  plaintiff  filed 
suit,  did  make  a  legal  tender  to  plaintiff  of  the 
6um  of  $74.60  (the  whole  of  the  amount  in- 
sured had  paid  in  cash  on  his  premiums),  and 
did  make  a  tender  of  the  three  notes  which 
insured  had  made  to  defendant  in  payment  of 
the  balance  due  upon  his  premium,  which 
amount  of  money  and  which  notes  defendant 
tendered  as  a  full  settlement  of  its  liability 
under  the  policy  sued  on.  The  tender  of  said 
amount,  together  with  said  notes,  was  refused 
by  the  plaintiff  as  not  being  in  full  of  defend- 
ant's liability.  The  insuredi  George  W.  Mattoz, 
never  obtained  defendant's  written  consent  for 
him  to  engage  in  military  or  naval  service,  and 
never  applied  for  such  consent.  Defendant 
never  made  a  demand  upon  the  insured  for  the 
payment  of  an  extra  premium  for  or  on  ac- 
count of  war  service  in  which  insured  was  en- 
gaged, and  the  insured  never  paid  to  defend- 
ant any  such  premium." 

The  court,  sitting  by  consent  without  the 
intervention  of  a  jury,  rendered  judgment  in 
favor  of  the  defendant,  and  subsequently 
overruled  the  plaintiff's  motion  for  a  new 
trial,  and  the  plaintiff  excepted. 

Jos.  N,  Worley  and  W.  A.  Nail,  both  of 
Elberton,  for  plaintiff  in  error. 

Candler,  Thomson  &  Hlrsch,  of  Atlanta, 
and  Z.  B.  Rogers,  of  Elberton,  for  defendant 
in  error. 

BBOYLES,  G.  J.  (after  stating  the  facts 
as  above).  Conceding,  but  not  deciding,  that 
the  court's  judgment  upon  the  demurrers 
to  the  defendant's  plea  was  correct,  we  never- 
theless think  the  judgment  for  the  defendant 
was  the  only  possible  legal  adjudication  of 
the  case.  The  controlling  question  is  as  to 
the  proper  construction  of  the  "war  clause" 
attached  to  the  policy  of  insurance  sued  upon. 
Counsel  for  the  plaintiff  contend.  In  effect, 
that  under  that  clause  the  beneficiary  of  the 
insured  was  entitled  to  recover  the  full  value 
of  the  policy,  upon  the  death  of  the  insured 
in  military  service,  without  the  payment  of 
an  extra  premium  for  such  service,  unless  the 
company  had  actually  demanded  of  the  in- 
sured such  extra  premium.  On  the  other 
hand,  counsel  for  the  insurance  company 
contend,  In  substance,  that  under  the  **war 
clause,"  especially  when  construed  in  con- 
nection with  the  other  material  provisions  of 


the  policy.  It  was  not  obligatory  upon  the 
company  to  ascertain  that  the  insured  was 
intending  to  enlist  in  military  service,  and 
thereupon  to  notify  him  that  the  con[ipaiiy 
required  a  certain  sum  as  an  extra  premlunk 
for  sudi  war  service,  but  that  it  was  clearly 
understood  by  both  parties  to  the  contract 
that,  if  the  insured  thereafter  entered  mili- 
tary service,  he  must  pay  an  extra  premium 
to  keep  the  policy  in  force  for  any  amount, 
except  for  the  premiums  which  he  had  paid, 
and  that  it  was  incumbent  upon  the  Insured, 
if  he  desired  to  keep  the  policy  In  force  for 
its  full  face  value,  to  notify  the  company  of 
his  lntentl(m  to  enter  military  service,  so 
that  the  company  would  have  an  opportunity 
to  demand  of  him  the  extra  premium  requir- 
ed, under  the  terms  of  the  "war  clause," 
for  such  service. 

[1, 2]  While  the  law  is  well  settled  that  any 
ambiguity  in  an  insurance  contract  should 
be  construed  most  strongly  against  the  In- 
surer and  most  favorably  In  the  Interest  of 
the  Insured,  It  Is  equally  as  well  settled  that 
the  construction  must  be  a  reasonable  and 
not  a  strained  one.  In  our  judgment,  even 
if  it  be  conceded  that  there  is  ambiguity  In 
the  war  clause  of  the  policy,  it  would  be  an 
unreasonable  and  a  strained  construction  to 
hold  that  under  that  clause,  and  the  other 
provisions  of  the  policy.  It  was  the  duty  of 
the  Insurance  company  to  keep  such  close 
track  of  the  insured  as  to  ascertain,  without 
any  notice  from  him,  that  he  was  about  to 
enlist  in  military  service,  and  to  notify  him 
that  the  company  required  of  him  a  certain 
amount  as  an  extra  premium  for  the  war 
service  In  which  he  was  about  to  engage.  In 
our  opinion  the  only  sound  and  reasonable 
construction  of  the  "war  clause,"  especially 
when  construed  In  the  light  of  the  other  ma- 
terial provisions  of  the  policy  sued  upon,  is 
as  contended  by  coiwsel  for  the  defendant. 
It  follows  that  the  court,  sitting  without 
the  Intervention  of  a  jury,  did  not  err  In 
rendering  a  judgment  for  the  defendant,  or 
subsequently  in  denying  the  motion  for  a  new 
trial. 

Judgment  on  the  main  bill  of  exceptions 
affirmed;  cross-hill  dismissed* 

LUKE  and  BLOODWO^TH,  JJ.,  concur. 


Ga.) 

<25  Ga.  App.  144) 

ODUM  V.  EDGAR  BR08.  CO.     (No.  1 1196.) 

(Court  of  Appoals  of  Ckocgia,  DiTiolon  No.  2, 

April  Bt  1020.     Rehearing  Denied 

May  21,  192D.) 

(ByUabu9  hy  the  Court.) 


1.  Master  not  liable  for  negligence  of  fellow 
servants. 

"Except  in  case  of  railroad  companies,  the 
master  is  not  liable  to  one  servant  for  injuries 
arising  from  the  negligence  or  misconduct  of 
other  servants  about  the  same  business."  CHt. 
Code  1910,  I  8129. 

2.  Master  and  servant  id=s>l85(2),  191(3)— 
"Fellow  servant"  defined. 

Although  employed  in  different  departments 
of  duty,  employ^  are  fellow  servants,  within 
the  purview  of  the  above  Code  section,  when 
they  are  subject  to  the  general  control  and 
direction  of  a  common  master,  and  are  en- 
gaged in  labor  for  the  furtherance  of  the  gen- 
eral purpose  of  the  business  in  which  they  have 
contracted  to  serve.  Falla  t.  Pine  Mountain 
Granite  Ck>.,  22  Ga.  App.  651,  97  S.  B.  114  (2), 
and  cases  there  cited. 

(a)  Thus  one  employed  to  couple  and  un- 
couple tram  cars  is  a  fellow  servant  of  an  en- 
gineer in  charge  of  the  operation  of  the  engine 
pulling  the  cars,  where  both  servants  are  work- 
ing for  the  same  master  and  engaged  in  fur- 
therance of  the  same  business,  and  therefore 
is  not  entitled  to  recover  damages  from  the 
master  for  injuries  shown  by  the  undisputed 
evidence  to  have  been  attributable  to  the  en- 
gineer's negligence  in  attempting  to  make  re- 
pairs on  the  engine,  caused  by  defects  oc- 
curring after  the  engine  had  been  turned  over 
to  him  in  good  condition  by  the  master,  and 
that  the  master  did  not  know,  or  have  an  op- 
portunity to  know,  of  the  defects. 

(b)  The  uncontradicted  and  undisputed  evi* 
dence  further  showed  that  in  attempting  to 
make  the  repairs  the  engineer  was  acting  with- 
out the  scope  of  his  duties;  and  therefore  could 
not  have  been  acting  as  the  alter  ego  of  the 
master. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fellow 
Servant.] 

3.  Master  and  servant  ^=»2I7(25)  —  Servant 
making  ooupling  on  moving  train  assumed 
rifk. 

Also  *'a  servant  assumes  the  ordinary  risks 
of  his  employment,  and  is  bound  to  exercise  his 
own  ekill  and  diligence  to  ^protect  himself 
(Civ.  Code  1910,  |  3131),  and  since  the  un- 
contradicted proof  shows  tiiat  the  plaintiff  was 
injured  while  attempting  to  make  a  coupling 
when  the  train  was  running  at  a  high  and  dan- 
gerously rapid  rate  of  speed,  he  assumed  the 
hazards  of  his  undertaking  and  was  not  entitled 
to  recover. 

4.  Direoted  verdict. 

Under  the  rulings  made  in  the  preceding 
notes,  a  verdict  for  the  defendant  was  demand- 
ed, and  the  court  did  not  err  in  so  directing. 

Stephens.  J.,  dissenting. 
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Error  from  Superior  Ck)urt,  Wilkinson 
County;  J.  B.  Park,  Judge. 

Action  by  Jos^sdi  Odum  against  the  Edgar 
Bros.  CkMnpany.  Judgment  for  defendant  on 
a  directed  verdict,  and  plaintiff  brings  error. 
Affirmed. 

Allen  &  Pottle  and  Sibley  &  Sibley,  all  of 
Milledgevllle,  for  plaintiff  in  error. 

Geo.  H.  Oirswell  and  John  S.  Davis,  both 
of  Irwlnton,  for  defendant  in  error. 


SMITH,  J.    Judgment  affirmed. 
JENKIKS,  P.  J.,  concurs. 

STEPHENS,  J.  (dissentixig).  On  motion  for 
rehearing  it  appears  to  me  that  the  decision 
first  announced  ia  wrong.  The  evidence 
shows  that  the  plaintiff  was  an  employ^  of 
the  defendant,  and  while  In  the  discharge  of 
his  duty  in  attempting  to  niake  a  coupling, 
was  injured  by  the  backing  of  the  defend- 
ant's engine,  which  failed  to  stop  in  time  to 
prevent  the  injury,  on  account  of  the  inabil- 
ity of  the  engrineer  to  shut'  off  the  throttle, 
which  "hung"  by  reason  of  the  fact  that  cer- 
tain bolts  had  been  screwed  too  tight;  that 
the  engineer  himself  had  a  short  while  be- 
for  the  accident  caused  this  condition  by 
tightening  the  bolts  for  the  purpose  of  pre- 
venting steam  from  escaping  and  scalding  his 
arm  while  operating  the  throttle. 

Where  one  is  employed  by  a  master  as  an 
engineer  to  run  and  operate  an.  engine.  It  is 
reasonably  inferable  that  it  is  his  duty  to 
perform  all  duties  necessary  and  incident  to 
the  running  and  (^lerating  of  the  engine. 
The  Oentury  Dictionary  defines  "engineer" 
as: 

"An  engine  driver;  one  who  manages  an  en- 
gine; a  person  who  has  charge  of  an  engine 
and  its  connected  machinery." 

If  it  is  necessary  to  adjust  bolts  for  the 
purpose  of  preventing  the  escape  of  steam 
which  scalds  the  engineer's  arm  while  he 
operates  the  throttle,  and  thereby  interferes 
with  the  running  and  operating  of  the  engine, 
the  engineer  presumably  has  authority  to 
make  such  adjustmenta  The  duty  to  render 
machinery  safe  being  one  of  the  absolute  and 
nondelegable  duties  of  the  master,  whoever 
performs  such  duty  with  authority,  either  ex- 
press or  implied,  although  in  all  other  re- 
spects employed  and  acting  as  a  fellow  serv- 
ant, acts  in  the  performance  of  such  nondel- 
egable duty  as  the  alter  ego  of  the  master. 
If  the  master  knew  or  ought  to  have  known 
of  the  unsafe  conditi(m  of  the  engine  after 
the  bolts  had  been  adjusted,  and  he  failed  to 
exercise  due  care  to  render  the  engine  safe, 
he  would  be  liable  to  another  servant  for  in- 
juries legally  resulting  from  such  unsafe  con- 
dition of  the  engine,  provided  the  injured 
servant  did  not  know,  and  had  not  equal 
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means  with  the  master  of  knowing,  of  such 
defects,  and  could  not  by  the  ezerdse  of  due 
care  have  known  thereof. .  Where  the  injured 
servant  was  not  an  inspector,  and  his  duty 
did  not  require  him  to  go  upon  the  engine, 
he  cannot  be  said  to  have  had  equal  means 
with  the  master  of  knowing  of  the  defective 
condition  of  the  engine.  He  presumably  did 
not  know  of  its  condition,  and  by  the  exer- 
cise of  due  care  could  not  have  discovered  it 
It  was  for  the  Jury  to  determine  whether 
the  plaintiff  was  injured  by  his  own  or  by  the 
defendant's  negligence.  It  was  error  to  di- 
rect a  verdict  for  the  defendant. 


(36  Oa.  App.  828) 

ROGERS  V.  STATE.     (No.   11401.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

May  U,  1920.) 

(SyUabus  hy  Editoriai  Staff,) 

Criminal  law  «=»N60— Apfiroved  verdlot  sop- 
ported  by  evldenco  woultf  be  afflrined. 

Where  there  was  evidence  to  support  the 
finding  of  the  jury  which  was  approved  by  the 
trial  Judge,  the  judgment  would  be  affirmed. 

Error  from  Superior  CJourt,  Muscogee  Coun- 
ty;  G.  H.  Howard,'  Jiidge. 

Proceeding  by  the  State  against  Sam  lEtog- 
ers,  and,  from  the  Judgment  and  the  overrul- 
ing of  a  motion  for  a  new  trial,  Bogers  brings 
error.    Affirmed. 

R.  Terry*  of  Columbus^  for  plaintiff  in  er- 
ror. 

a  F.  McLaughlin,  SoL  Gen.,  of  Columbus, 
for  the  State. 

BLOCiDWORTH^  J,  The  first  and  second 
grounds  of  the  amendment  to  the  motion  for 
a  new  trial  are  but  amplifications  of  the  gen- 
eral grounds.  The  other  special  grounds  of 
the  motion  are  without  merit.  There  was 
evidence  to  support  the  finding  of  the  Jury, 
which  is  approved  by  the  trial  Judge,  and  the 
Judgment  is  affirmed. 

BROXLES,  a  J.,  and  LUKE;  J.^  concur. 


was  overruled,  a  bill  of  exceptions,  assigning 
ei^ror  to  such  ruKngs,  would  ^e  dismissed,  un- 
der Paries'  Ann.  Code,  )  6138,  on  the  ground 
that  there  had  been  B»  final  judgment,  and  tlMt 
the  case  was  etili  pending  on  one  of  Ihe  counts 
of  the  petition. 

Error  from  Super^Qr  Court,  Tift  County; 
R.  Eve,  Judge. 

Action  by  J.  H.  Railey,  administrator, 
against  the  Unitjed  Life  &  Accident  Insurance 
(Company.  Two  pf  the  three  counts  of  the 
petition  stricken  on  demurrer  and  a  demurrer 
to  the  answer  overruled,  and  plaintiff  brings 
error.   Writ  of  error  dismissed. 

John  Henry  Poele^  o€  Tif ton,  for  plaintiff 
in  error. 

Fulwood  &  Hargrett,  of  Tifton,  for  defend- 
ant in  error. 

LUKE,  J.  The  record  in  this  case  shows 
that  the  suit  was  in  three  counts,  two  of 
which  were  stricken  on  demurrer,  and  that 
the  plaintiff  demurred  to  the  defendant's  an- 
swer, and  the  demurrer  wieis  overruled.  The 
bill  of  exceptions  assigns  error  upon  the  Judg- 
ment sustaining  the  demurrer  to  two  of  the 
counts  of  the  petition,  and  excepts  also  to 
the  Judgment  overruling  the  demurrer  to  the 
answer.  A  motion  was  made  to  dismiss  the 
bill  of  exceptions,  upon  the  ground  that  there 
has  been  no  final  Judgment  in  the  case,  and 
that  the  case  upon  one  of  the  counts  in  the 
petition  was  still  pending.  It  being  true  that 
no  final  Judgment  has  been  rendered  in  the 
case,  and  there  being  still  pending  the  suit 
upon  one  count  of  the  petition,  the  motion  to 
dismiss  the  bill  of  exceptions  must  prevalL 
Park's  Ann.  (3ode,  |  6138;  Southern  Flour  & 
Grain  CJo.  v.  Levy  Rice  Milling  Co.,  22  Ga. 
App.  554,  96  S.  E.  893,.  and  cases  cited. 

Writ  of  error  dismissed. 

BROTLBS,  0.  J.»  and  BLOODWORTH,  J., 
concur. 


(25  Ua.  App.  301) 

RAILEY   V.   UNITED    LIFE   &   ACCIDENT 
INS.  CO.    (No.  11327.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

Bfay  U,  1920.) 

(SyUahus  Ity  Editorial  Staff,) 

Appeal  and  error  ^s»78(3)«-Wrlt  of  error  from 
Judgment  ob  demurrer  where  case  was  penil- 
Inti  oa  one  oount  would  be  dismissed. 

Where  two  of  three  counts  were  stricken 
on  demurrer  and  a  demurrer  to  the  answer 


(26  Oa.  App.  2»1) 

WATTS  V.    WIGHT    INVESTMENT    CO. 

(No.  11120.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1920.) 

(SyUahui  ly  BdHorial  Staff,) 

1.  Trover  and  oonv'erslon  ^=s>13^Proper  reme* 
dy  to  recover  personalty  covered  by  bill  of 
sale  to  secure  a  debt. 

Trover  is  the  propsr  remedy  to  recover 
certain  property  on  a  petition  attaching  a  bill 
of  sale  to  secure  the  payment  of  a  debt,  and 
which  recited  that  **tliis  is  a  deed  conveying 
title,  and  a  bond  to  reconvey  is  this  day  given." 

2.  Chattel  mortgages  ^s»6— Bill  of  sale,  requir- 
ing reoonveyanoe  on  ilayment  of  diebt,  Is  not  a 
mortgage. 

Under  Civ.  Code  1910,  t  8306,  a  bill  of  sale 
of  personalty  to  secure  a  debt,  though  contain- 
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ing  a  daiise  to  t^nvey  tlie  property  apon  the 
payment  of  the  debt,  Uf  not  a  mortgage,  but  la 
an  absolute  conveyance  of  the  property,  and 
passes  title  thereto  until  the  debt  is  fuQy  paid. 

S.  Bankruptcy  ^=»4I8(3)— Discharge' pendrng 
aetiM  of  trover  no  defense. 

In  an  action  of  trover,  the  issue  is  one  of 
title,  and  not  of  debt,  so  that  neither  the  de- 
fendant in  such  an  actiont  wherein  bail  Is  re- 
quired, nor  the  surety  on  his  bond,  can  set  up 
as  a  defense  the  discharge  of  the  defendant  in 
bankruptcy  pending  the  action;  and  this  ia 
true,  though  plaintiff  elects  to  take  a  money 
▼erdlet  for  damages.. 

4.  Exemptions  <S==>64— As  against  valid  title  un- 
der Mil  of  sale  tO'  secure  debt  subsequently 
acquired  homestead  ie  unavailing. 

As  against  a  valid  title  under  a  bill  of  sale 
to  secure  a  debt,  a  homestead  subsequently 
taken  under  (3iv.  Code  1910,  |  S415  et  seq.,  is 
unavailing. 

Error  from  Superior  Ootirt,  Fnlton  Goud- 
ty;    J.  T.  Pendleton,  Judge. 

Trover  by  the  Wight  Investment  Company 
against  J.  J.  Watts.  Judgment  for  plain** 
tiff,  certiorari  overruled,  and  defendant 
brings  error.    Affirmed. 

R.  B.  Blacfcbnm,  of  Atlanta,  -for  plalntill 
In  error. 

B.  M.  Habersham,  R.  R.  Jackson,  and  W. 
I.  Heywardy  all  of  Atlanta,  for  defendant 
in  error. 

BLOODWORTH,  X  [1,  q  1.  Wight  In- 
vestment Company  brought  an  action  in 
trover  against  Watts  to  recover  certain  per- 
sonal property,  attaching  to  the  petition  ,a 
bill  of  sale  to  secure  the  payment  of  a  debt^ 
and  whidh  recited  that  ''this  is  a  deed  con* 
veying  title,  and  a  bond  to  reconvey  is  this 
day  given."  There  was  a  trial  arid  a  Judg- 
ment for  plaintiff.  The  petition  for  certio- 
rari recites  that — 

"Upon  the  call  of  said  case  for  a  hearing,  the 
defendants,  by  and  through  their  attorneys, 
made  a  motion  before  the  court  to  dismiss  said 
case,  on  the  ground  that,  utder  the  petition  as 
set  forth  In  said  case,  plaintiff  could  not  recover 
in  trover  in  an  action  sounding  in  debt  instead 
of  in  trover.*' 


The  court  did  not  err  in  overruling  this 
motion.  This  waa  the  proper  remedy  under 
the  facts  of  this  case. 

^A  bill  of  sale  of  personalty  to  secure  a  debt, 
although  it  contains  a  clause  to  reconvey  the 
property  upon  the  payment  of  the  debt,  is  not 
a  mortgage,  but  ia  an  absolute  conveyance  of 
the  property,  and  passes  title  to  the  same  until 
the  debt  is  fuUy  paid.  Civil  Code,  S  3306; 
Owena  v.  Bridges,  18  Oa.  App.  419,  79  .S.  EL 
225."  HiU  V.  MarshaU,  18  6a.  App.  652,  90  S. 
B.  175  (1). 

See,  also,  Bellerby  v.  Thomas,  106  Ga. 
477,  478,  30  S.  B.  425  (4). 

[3]  2.  Defendant  alleges  .that  the  trial 
court  erred  In  rejecting  as  evidence  "a  certi- 
fied copy  from  the  federal  District  Court 
showing  that  he  had  been  adjudged  a  bank- 
rupt»"  and  that  '*plaintiff  had  been  Uatcd 
as  a  creditor  of  the  defendant."  Under  the 
fftcts  of  this  case  this  was  not  error. 

"In  an  action  of  trover  the  issue  Is  one  of 
title,  and  not  of  debt.  Consequently  neither  the 
defendant  in  such  an  action,  wherein  bail  is 
required,  nor  the  surety  on  his  bond,  can  set 
up  as  a  defense  the  discharge  of  the  defendant 
ih  bankruptcy  p^U&g  the  action.  This  is 
true,  although  the  plaintilF  elects  to  take  a 
money  verdict  for  the  damages  alleged  to  have 
been  sustained."  Berry  v.  Jackson,  115  Ga. 
196,  41  3.  B.  696,  90  Am.  St.  Rep.  102. 

[4]  3.  The  bill  of  sale  is  dated  February 
5,  1919.  Defend&nt  tendered  aa  evidence  a 
certified  copy  of  the  homestead,  set  apart 
on  Marcb  4,  1919,  nnder  section  3415  et  seq. 
of  the  Civil  Code  of  1910.  The  certified  copy 
was  rejected  as  evidence,  and  this  Is  alleged 
to  be  error.  It  is  settled  law  In  this  state 
that^  as  against  a  valid  title  to  secure  a 
debt,  .a  homestead .  subsequently  taken  will 
avail  nothing.  Mozley  v.  F<mtana,  124  Ga. 
378,  52  8.  B.  448,  and  cases  dted. 

4.  The  above  rulings  dispose  of  all  ques- 
tions made  by  the  pleadings  and  which  were 
argued  in  the  brief  of  counsel  for  the  plain- 
tiff in  error.  "We  therefore  hold  that  the 
judge  of  the  municipal  court,  of  Atlanta 
properly  rendered  judgment  In  favor  of  the 
plaintiff,  and  the  judge  of  the  superior  court 
did   not    err   in   overruling   the  certiorari. 

Judgment  affirmed. 

BROYIiBS,  C.  J.,  and  LUKB,  J.,  concur. 
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CANNON   V.  ATLANTA    WAREHOUSE   CO. 

(No.  1 1271.) 

(Court  of  Appeals  of  (Georgia,  DiTision  No.  2. 

May  12,  1920.    Rehearing  Denied 

May  21,  1920.) 

(BifUahua  hy  the  Court.) 

i.  Warehoasemen  €=»25 (7)— Selling  goods  for 
less  than  the  price  authorized  liable  for  the 
diflFerence. 

Wliere  a  warehouseman,  who  has  cotton 
on  storage  for  the  purpose  of  selling  it  for 
the  owner,  communicates  to  the  owner  an  of- 
fer which  the  warehouseman  has  received  from 
a  prospective  huyer  to  buy  the  cotton,  and  the 
owner  accepts  the  offer  and  authorizes  the 
warehouseman  to  malse  the  sale,  there  arises 
a  contract  between  the  owner  and  the  ware- 
houseman, authorising  the  warehouseman  to 
sell  the  cotton  upon  the  terms  of  the  offer,  and 
a  sale  by  the  warehouseman  at  a  less  price  con- 
stitutes a  breach  of  this  contract,  and  the  ware- 
houseman is  liable  to  the  owner  for  the  differ- 
ence. 

2.  Warohoosemon  ^s»25(7)  —  Offer  to  owner 
waived  right  to  sell  ootton  under  authority 
given  on  previous  day;  owner's  wire  to  sell 
cotton  did  not  authorize  sale  by  warehouse- 
man on  following  day. 

Where  such  a  warehouseman  was  author* 
ized  by  the  owner  by  telegraph  to  seU  the  cot- 
ton '*for  best  basis  obtainable,"  and  the  ware- 
houseman replied  by  telegraph  that  there  was 
no  market  that  day,  but  that  he  would  ''sell 
cotton  best  advantage  to-morrow,"  but  on  the 
morrow,  without  acting  upon  such  instruc- 
tion, the  warehouseman  communicated  to  the 
owner,  "subject  to  immediate  reply/*  a  special 
offer  which  he  had  received  for  the  sale  of 
the  cotton,  the  warehouseman  thereby  waived 
the  right,  if  he  had  any,  to  sell  the  cotton  un- 
der the  authority  which  he  had  received  the 
day  before.  Moreover,  the  instruction  from 
the  owner  to  the  warehouseman  to  sell  the 
cotton  'for  best  basis  obtainable,"  being  by 
telegraph  and  containing  authority  to  sell  a 
commodity  which,  as  is  well  known,  fluctuates 
from  day  to  day  and  from  hour  to  hour,  is  to 
be  construed  as  authority  for  an  immediate  sale 
only,  and  not  for  a  sale  upon  the  day  follow- 
ing. 

3.  Warehousemen  ^s»25(7)  —  Warehouseman 
authorized  by  owner  to  seil  at  one  place  was 
not  authorized  to  sell  at  another  place. 

Where  the  warehouseman  communicates 
with  the  owner  by  telegraph  and  informs  the 
latter  of  an  offer  which  the  warehouseman  has 
received  for  the  cotton,  "f.  o.  b.  Atlanta,"  and 
the  owner  replies  that  the  offer  is  accepted  "f. 
o.  b..  Alma,"  the  warehouseman  has  authority 
to  sell  the  cotton  "f.  o.  b.  Alma,"  and  not  "f. 
o.  b.  Atlanta,"  and  where  he  sells  the  cotton 
"f.  o.  b.  Atlanta,"  which  is  at  a  lesser  price 
than  *'f.  o.  b.  Alma,"  the  owner  may  sue  for  a 
breach  of  contract  to  recover  the  difference. 
This  is  true  notwithstanding  the  fact  that  the 
telegraph  company,  in  transmitting  the  tele- 
gram from  the  warehouseman  to  the  owner, 
erroneously  caused  it  to  read  "f.  o.  b.  Alma," 


and  the  owner  understood  that  be  was  ac- 
cepting in  its  entirety  the  offer  communicated 
to  him  by  the  warehouseman. 

Smith,  J.,  dissenting. 

Error  from  Superior  (^urt,  Fulton  Oami- 
ty;   Qeo,  L.  Bell,  Judge. 

Action  by  R.  B.  Cannon,  trading  under 
the  trade-name  of  the  Alma  CotXoa  Com- 
pany, against  the  Atlanta  Warehouse  Com- 
pany. Case  tried  by  the  Judge  without  a 
Jury  on  an  agreed  statement  of  facts,  and 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

By  agreement  of  counsel  this  case  was 
tried  by  the  Judge  without  a  Jury  upon  the 
following  agreed  statement  of  fkict: 

"On  February  12,  1918,  the  plaintiff,  trading 
under  the  trade-name  of  Alma  (3otton  Company, 
had  on  storage  with  the  defendant,  the  Atlanta 
Warehouse  (Company,  in  Atlanta,  (^a.,  152  bales 
of  cotton,  which  had  been  shipped  from  Alma 
by  petitioner  to  defendant,  to  hold  as  warehouse 
cotton  for  the  petitioner's  account,  and  subject 
to  his  further  orders,  the  warehouse  company 
acting  as  agent  and  for  a  commission.  On 
February  12,  1918,  the  plaintiff  sent  to  the  de- 
fendant the  following  telegram:  'Sell  (Gannon 
&  Company  and  Alma  Cotton  0>mpany  cotton 
for  best  basis  obtainable.  [Signed]  R.  B.  Can- 
non.' In  reply  to  that  telegram  the  defendant 
telegraphed  the  plaintiff  as  follows:  'No  mar- 
ket to-day.  Will  sell  cotton  best  advantage  to- 
morrow. [Signed]  Atlanta  Warehouse  Com- 
pany.' The  defendant  also  on  February  12, 
1918,  wrote  the  plaintiff  as  follows:  'We  have 
your  telegram  to-day  to  sell  cotton  of  Cannon 
&  Company  and  Alma  Cotton  Company  at  best 
price  obtainable,'  to  which  we  replied  there  was 
no  market  on  account  of  legal  holiday,  and  that 
we  would  sell  to  the  best  advantage  to-morrow. 
On  February  13  the  defendant  was  offered  for 
the  cotton  stored  with  it  30%  cents  per  pound 
f.  o.  Ik  Atlanta,  which  was  the  prevailing  mar- 
ket price  in  Atlanta  on  that  day  and  the  best 
price  it  was  offered  for  said  cotton.  There- 
upon, on  said  February  13,  the  defendant  wired 
the  plaintiff  as  follows:  'We  are  offered  30% 
round  for  126  bales  Cannon  Cotton  Company, 
and  same  price  for  152  bales  Alma  Cotton  Com- 
pany f.  o.  b.  Atlanta,  subject  reweight  and 
subject  immediate  reply.*  This  telegram  was 
sent  'collect,'  and  was  delivered  to  the  plain- 
tiff on  the  same  day,  but  the  telegraph  com- 
pany, in  delivering  it  made  an  error  and  sub- 
stituted th^  word  'f.  o.  b.  Alma'  for  the  word 
'1  o.  b.  Atlanta,'  as  it  had  read  in  the  orig- 
inal filed  with  the  telegraph  company.  Upon 
receiving  the  telegram  with  the  error  in  it. 
Cannon  wired  the  defendant  as  follows:  Tour 
wire  offering  30%  278  bales  f.  o.  b.  Alma,  ac* 
cepted.'  The  defendant  on  the  same  day  wrote 
a  letter  to  the  plaintiff  as  follows:  'We  wired 
you  this  morning  offering  30%  cents  round  for 
126  bales  of  cotton  of  Cannon  Ck>tton  Company, 
and  the  same  price  for  152  bales  of  the  Alma 
(3otton  Company  f.  o.  b.  Atlanta,  and  now 
await  your  reply.'  This  last  letter  was  re- 
ceived by  Ciumon  on  February  14,  after  he  had 
sent  the  reply  telegram  of  February  13.    The 
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cotton  was  sold  by  the  defendant  at  the  basis  ^  telegraph  company.    The  failure  of  the  de- 
indicated  in  its  telegram,  f.  o.  b,  Atlanta,  on   fendant  to  note  that  the  reply  telegram  read 


February  1^  and  on  February  14,  the  defend- 
ant prepared  a  sale  confirmation,  showing  the 
weights  of  the  cotton  and  showing  that  it  was 
sold  at  30%  cents  f.  o.  b.  Atlanta  warehouse, 
and  these  were  mailed  to  plaintiff  and  remit- 
tance was  made  to  plaintiff  of  the  amount  due 
him  on  the  basis  of  the  sale  f.  o.  b.  Atlanta. 
The  difference  between  the  price  f.  o.  b.  At- 
lanta, at  which  the  cotton  was  sold,  and  the 
price  f.  o.  b.  Alma  was  $306.71,  and  the  plain- 
tiff has  sued  for  the  same  as  shown  by  his 
declaration." 

It  was  farther  agreed  npon  the  stipala- 
tion,  signed  by  both  parties,  that  the  court, 
without  the  intervention  of  a  Jury,  should 
pass  on  all  issues  of  law  and  fact,  with  the 
right  of  either  party  to  except  in  the  usual 
manner. 

The  court  rendered  judgment  in  favor  of 
the  defendant,  and  the  plaintiff  excepted, 
assigning  error  on  the  ground  that  the  plead- 
ings and  the  evidence  demanded  a  verdict  for 
the  plaintiff,  and  that  the  Judgment  as  ren- 
dered is  against  the  weight  of  the  evidence, 
and  Is  contrary  to  law  and  the  principles  of 
Justice  and  equity. 

Branch  &  Howard  and  Bond  Almond,  all 
of  Atlanta,  for  plaintiff  in  error. 

Candler,  Thomson  &  Hirsch,  of  Atlanta, 
for  defendant  ^  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  c<mcurs. 

SfiflTH,  J.  (dissenting).  I  cannot  agree 
with  the  majority  opinion  of  the  court.  The 
defendant  was  simply  the  agent  of  the 
plaintiff,  and  the  physical  possession  of  the 
cotton  was  that  of  the  agent  at  Atlanta,  Oa«, 
and  not  at  Alma,  Oa.  The  principal  adopted 
the  telegraph  company  as  the  means  of  com- 
munication between  himself  and  his  agent, 
the  defendant,  and  this  action  authorized 
the  agent  to  constitute  the  telegraph  com- 
pany as  a  subagent  for  the  purpose  of  com- 
munication between  the  principal  and  agent 
The  agreed  statement  of  facts  show  that  the 
telegram  sent  by  the  defendant  company  to 
the  plaintiff  omtalned  the  words  "1  o.  b.  At- 
lanta,*' and  that  by  mistake  the  telegraph 
company  transmitted  the  message  "f.  o.  b. 
Alma."    The  mistake  waa  the  mistake  of  the 


"1  o.  b.  Alma"  was  a  palpable  and  patent 
error,  and  I  cannot  say  that  the  agent,  who 
was  simply  a  warehouse  company,  should  be 
made  to  suffer  for  this  Innocent  mistake. 
The  cotton  was  sold  not  to  the  agent,  but  by 
the  agent  to  third  persons  for  the  best  ob- 
tainable price  f.  o.  b.  Atlanta.  If  any  right 
of  action  existed  in  behalf  of  the  plaintiff 
against  any  one  for  this  mistake  in  the  tele- 
gram, it  was  against  the  telegraph  company, 
and  not  against  the  plaintifiTs  agent  in  At- 
lanta. See  Morris  v.  Warlick,  118  Ga.  421. 
45  S.  B.  407(1),  and  Dodd  Grocery  Co.  v. 
Postal  Telegraph  Co.,  112  Ga.  685,  37  S.  E. 
981. 

Another  reason  why  I  cannot  concur  with 
the  majority  opinion  is  that  the  petition  it- 
self in  paragraph  7  alleges  that  the  defend- 
ant became  indebted  to  the  plaintiff  for  said 
cotton  at  the  rate  of  30%  cents  per  pound 
f.  o.  b.  Alma,  Ga.  The  defendant  being  the 
agent  of  the  plaintiff,  a  fair  inference  from 
this  allegation  would  be  that  the  cotton  had 
been  sold  by  the  defendant  at  that  price  f. 
o.  b.,  Alma,  and  that  the  defendant  had  fail- 
ed to  account  to  him  for  a  part  of  the  pur- 
chase price  actually  received  for  the  cotton. 
This  is  more  clearly  set  out  In  the  eighth 
paragraph  of  the  petition  in  which  the  plain- 
tiff alleges  that  the  cotton  weighed  60,383 
pounds,  and  at  the  price  f.  o.  b.  Alma,  would 
have  amounted  to  921,248.54,  but  that  the 
defendant  had  accounted  to  him  for  only  |20,- 
807 JSl,  leaving  a  balance  due  of  $441.08,  which 
balance  the  plaintiff  claimed,  together  with 
lawful  Interest.  If  the  defendant  in  fact 
had  sold  the  plaintifTs  cotton  for  the  larger 
sum  and  had  failed  to  account  for  the  dif- 
ference, this  conduct  would  have  amounted 
to  a  conversion,  and  the  suit  would  have 
been  for  a  tort  The  agreed  statement  of 
facts  does  not  sustain  the  petition  as  to  the 
amount  of  money  recel/ed  by  the  defendant 
for  the  cotton,  nor  does  it  show  that  it  was 
sold  f.  o.  b.  Alma.  I  am  therefore  con- 
strained to  the  conclusion  that  as  a  matter 
of  law  the  mistake  in  the  telegram  was  so 
patent  (the  plaintiiT  knowing  that  the  cotton 
was  stored  in  Atlanta)  that  the  defendant 
was  not  liable  to  the  plaintiff,  for  this  rea- 
son, as  well  as  for  the  other  reasons  above 
given. 
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QEORQIA  BOX'&  MFG.  CO.  v.  SOUTHERN 

BOTTLERS'  SERVICE   CO. 

(No.  11414.) 

(Court  of  Appeals  of  Qeorgia,  Division  No.  % 

May  12^  1920.) 

(8yllalu8  by  the  Court,} 

I.  Principal  and  agent  4^=»4I,  47  —  Damages 
claimed  for  breacli  of  contract  lield  too  re- 
mote to  IM  recovered;  exclusive  agency  con- 
tract set  up  by  plea  In  action  on  note  lieid 
Indefinite. 

The  plaintiif  sued  upon  a  promissory  note. 
The  petition  contained  the  usual  allegations, 
claiming  principal,  interest,  and  attorney's  fees. 
The  defendant  filed  an  answer  and  two  amend- 
ments thereto,  raising  substantially  only  two 
issues:  First,  that  prior  to  the  giving  of  the 
note  sued  upon  the  plaintiff  and  the  defendant 
had  entered  into  a  certain  contract  whereby  the 
plaintiff  contracted  and  agreed  with  the  defend- 
ant that  it  would  sell  for  the  defendant  from 
time  to  time  throughout  the  year  ending  in  May, 
1919,  its  product,  a  wooden  case  or  container 
manufactured  by  the  defendant  for  the  purpose 
of  holding  and  containing  soft  drinks  in  bottles, 
and  that  the  plaintiff  further  agreed  that  it 
woidd  not  sell  for  any  other  manufacturer  sim- 
ilar articles,  but  would  sell  the  defendant's 
said  product  only.  The  defendant  further  al- 
leged that  plaintiff  did  sell  its  said  product  up 
to  about  February,  1919,  and  then  ceased  to 
sell  the  same.  The  defendant  admitted  that 
on  the  date  the  note  sued  upon  was  given  it 
was  indebted  to  the  plaintiff  in  the  sum  of 
1661.60  as  commissions  on  prior  sales;  that 
part  of  the  same  was  paid  in  cash,  and  the  note 
sued  upon  given  for  the  balance;  that  soon  aft- 
er this  the  plaintiff  notified  the  defendant  that 
it  would  no  longer  represent  defendant  and  no 
longer  offer  its  said  product  for  sale.  The  de- 
fendant insisted  that  the  plaintiff  go  on  with 
the  sale  of  its  product.  The  defendant  further 
alleged  that  It  had  manufactured  something 
like  30,000  of  said  cases  or  containers,  with  the 
expectation  that  the  plaintiff  would  take  and 
sell  the  same  as  it  had  agreed  to  do,  but  that 
the  plaintiff  refused  and  failed  to  sell  any  more 
of  its  product,  and  sold  cases  or  containers  sim- 
ilar to  those  manufactured  by  defendant  and 
used  for  the  same  purpose  to  the  extent  of  at 
least  10,000  casea  The  defendant  was  to  pay 
the  plaintiff  a  certain  comsussion  on  all  sales 
made  by  the  plaintiff.  The  defendant  further 
alleged  that  it  was  forced  to  sell  10,000  of  its 
cases  or  containers  at  a  loss  of  $480.90,  this 
sum  being  the  difference  between  the  price  it 
would  have  realized  from  the  sale  of  the  said 
10,000  cases  if  the  plaintiff  had  not  breached 
its  contract  and  the  price  at  which  defendant 


was  forced  to  sell  the  same;  that  the  total  price 
at  which  the  defendant  would  have  realized 
from  the  sale  of  the  said  10,000  cases,  had  the 
plaintiff  not  breached  the  contract,  would  have 
been  $2,980.90,  but  that  it  was  forced  to  sell 
said  cases  for  $2,6(X),  the  best  price  it  was  able 
to  obtain  after  waiting  weeks  on  the  plaintiff  to 
discbarge  its  obligations  under  the  contract; 
that  these  cases  were  sold  only  after  the  plain- 
tiff had  notified  the  defendant  it  would  not  carry 
out  its  contract  with  the  defendant  The  de- 
fendant further  alleged  that  the  contract  was  an 
oral  one,  and  that  It  agreed  t^at  it  would  not 
sell  its  product  to  any  other  agent  or  agency 
during  the  life  of  the  contract  S^ld^  that  the 
contract  set  up  In  this  plea  of  the  defendant 
was  too  vague  and  indefiinite  to  be  enforced  at 
law,  and  that  the  damages  claimed  were  too  re- 
mote and  speculative  to  |)e  recovered,  even  if 
the  contract  was  a  binding  contract  See  Geor- 
gia Cane,  etc.,  Co.  v.  Com,  etc.,  Co.,  141  Ga.  40, 
80  S.  B.  316;  Prior  v.  Hilton  ft  Dodge  lium- 
ber  Co.,  141  Ga.  117,  80  S.  B.  559. 

2.  Bills  and  notes  e=»477»Plea  construed  not 
to  set  up  legal  defense  of  fraud  In  Its  pro- 
curement 

The  defendant  filed  a  further  plea,  which  in 
substance  alleged  that  it  was  a  legal  fraud  on 
the  part  of  the  plaintiff  in  the  procurement  of 
the  note  s^ecl  upon,  because  plaintiff  had  al- 
ready breached  its  contract  before  the  note  was 
given,  and  that  this  fact  was  unknown  to  the 
defendant  Held,  that  this  plea  did  not  set  up 
a  legal  defense  of  fraud  in  the  procurement  of 
the  note.  See  Georgia  Railroad  Co.  v.  Kent 
92  Ga.  782,  786,  19  S.  B.  720. 

3.  Directed  verdict. 

Under  the  above  rulings  the  court  did  not 
err  In  striking  the  answer  and  the  amend- 
ments thereto,  and  in  thereafter  directing  a 
verdict  for  the  plaintiff. 

Brroi^  from  City  Court  of  Floyd  Connty; 
W.  J.  Nunnally,  Judge. 

Action  by  the  Soutbem  Bottlers'  Service 
Company  against  the  G^rgla  Box  &  Manu- 
facturing Company.  Judgment  fo^  plaintiff 
on  a  directed  verdict,  and  defendant  brings 
error.    Affirmed. 

WiUingbam  ft  Covington,  of  Borne,  for 
plaintiff  In  error. 

Denny  4k  Wright,  of  Borne,  for  defendant  in 
error. 

SMITH,  J.  '  Judgment  afflrined. 

JJQNKINS,  P.  J.,  and  STBPHBNS,  J.,  con- 
cur. 
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LIGON  V.  STATE.     (No.    11344.) 

(Oovit  of  Appeal*  of  Geor^a,  Diviiion  No*  1. 

Maj  U»  1920.) 


(Syllabus  hy  the  Court,) 

i.  ladlalmaat  and  information  «=9li5— ImHot- 
ment  for.  attempt  must  aver  intent  and  overt 
act 

An  indictment  for  an  attempt  to  commit  a 
crime  must  aver  the  intent  and  the  overt  act 
which  constitutee  the  attempt  Wilbam  t. 
State,  22  Ga.  App.  614,  S|7  S.  Eu  87,  and  cita- 
tiona. 

2.  Buroiary  ^=s>2a-*indiotment  and  information 
^=:>154— Indlotment  for  attempt  to  oommit 
burglary  held  fatally  defective  In  eubetance; 
defect  wae  not  waived  by  failure  to  demur. 

An  indictment  which  chargea  the  offense  of 
an  attempt  to  commit  burglary,  and  which  fur- 
ther alleges  merely  that  the  accused,  "in  the 
county  of  Fulton  and  state  of  Georgia,  on  the 
11th  day  of  January,  1^0,  with  force  and  arme, 
did  attempt  to  break  and  enter  the  dwelling 
house  of  M.  J.  SewelU  where  Taluahle  goods 
were  contained,  with  intent  to  steal,  contrary 
to  the  laws  of  said  state  and  the  good  order, 
peace,  and  dignity  thereof,"  is  fatally  defective 
in  substance  in  not  alleging  any  overt  act;  and 
the  defect  is  not  waived  by  failure  to  demur. 
O'Brien  v.  State,  109  Ga.  51,  35  S.  E.  112; 
United  States  v.  Ford  (D.  C.)  84  Fed.  26; 
Wilburn  v.  State,  supra. 

3.  Overruling  of  motion. 

Under  the  above  rulings,  the  court  erred  In' 
OTerruling  the  motion  in  arrest  of  judgment. 

Error  from  Superior  Court,  Fulton  County; 
Jobn  D.  Humphries,  Judga 

T.  H.  lilgon  was  convicted  of  an  attempt  to 
commit  burglary,  his  motion  in  arrest  of  Judg- 
ment was  denied,  and  he  bcingB  error.    Re- 
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jury.  See  22  Oyc  207  (6).  Accordingly,  in  the 
instant  eaee,  the*  court  did  not  err  in  overruling 
the  special  plea  in  bar  and  motion  'to  quash, 
which  set  up  that  the  same  grand  jury  which 
returned  this  bill  of  indictment  against  the 
defendant  had  previously,  at  the  same  term  and 
upon  the  testimony  of  the  same  witnesses, 
made  a  return  of  ''No  bill"  upon  the  same 
•charge  against  him. 


2.  SnfBolenoy  of  ovtdenoe. 

The  evidence  authorised  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  triaL 

Error  from  Superior  Court,  Jefferson  Coun- 
ty;  R.  N.  JBardeman,  Judge. 

Proceeding  by  the  State  against  Dan  Mc- 
Neely.  From  the  judgment,  and  the  overrul- 
ing of  his  motion  for  a  new  trial,  McNeely 
brings  error.    Affljrmed. 

J.  R.  Philllpe,  of  Louisville,  and  A.  R. 
Wright,  of  Sandersville,  for  plaintiff  in  error. 

Walter  F.  Grey,  SoU  Gen.,  of  Swainaboro, 
for  the  State. 

liUKE,  J.    Judgment  affirmed. 

BROYLE)S,  C.  J.,  and  BLOODWORTH,  J^ 
concur. 


D.  H.  If cWilliam,  of  Atlanta,  for  plaintiff 
In  error. 

John  A.  Boykin,  €ol.  Gen^  and  B.  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

r 

BROYLES,  a  J.    Judgment  reversed. 
lAJKE  and  BLOODWORTH,  JJ.»  concur^ 


(25  Ga.  App.  828) 

MoNEELY  v^  STATE.    (No.  11325.) 

(Ckmrt  of  Appeals  of  Georgia,  Division  No.  1. 

May  12,  1920.) 

(ByUabuB  hy  ike  Oowrt.) 

f.  Indlotnent  and   information  ^=»I6— Refom 
«r  "No  Mir  does  Hot  prevent  reatihmftslon 
and  finding  of  another  Miotment. 
The  fact  that  a  grand  jury  has  returned  a 
•Vo  biU,"  or  failed  to  find  a  biU  of  indictment 
against  a  person,  does  not  prevent  the  resub- 
mission  and   finding  of  another  bill  for   the 
game  offense  by  the  same  or  another  grand 


(26  Gkk  App.  967) 
BARNARD    V.    6LIS80N.    <No.    11381.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12r  1920.) 

(8yUdbu9  hy  the  Court,) 

Justloes  of  the  peaoo  ^=>206(t)— Petition  for 
certiorari  Is  properly  dismissed  where  copies 
of  proceedings  below  necessary  to  d'etormlho 
alleged  errors  are  not  In  record. 

Copies  of  the  proceedings  in  the  magis- 
trate's court  being  necessary  to^a  proper  un- 
derstanding and  determination  of  the  errors 
complained  of  in  the  petition  for  certiorari, 
and  they  nowhere  appearing  in  the  record,  and 
no  exception  having  beetn  taken  to  the  magis- 
trate's answer,  the  trial  judge,  on  motion  of 
defendant  in  eertiorari,  properly  dismissed  the 
certiorari.  See  Georgia  Southern  &  Florida 
Bailway  Co.  v.  State,  116  Ga.  8i5»  48  &  E. 
264. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Action  between  •Cl  J.  Barnard  and  D.  A. 
GlintKm.  Judgnnent  for  the  former,  certiorari 
dismissed,  and  the  latter  brings  error.  Af- 
firmed. 

.  Elders  &  De  Loach;  of  Raidsyllle,  for  plain- 
till  ill  error.     -.        *   i.*    ■  \ 

Way  &  McCall,  of  Reidsville,  for  defend- 
ant in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  6TEPHENS,  J.,  con- 
cur. 


For  other  cases  tee  tame  topic  and  KBT-NUMBBR  In  aU  Ker-Numbered  Dlgetta  and  Indezet 


190 


106  SOUTHBASXBBN  BEPOBTBB 


(Ga. 


<26  Ga.  App.  81S) 

BEARD  V.  8TATE.     (No.  11374.) 

(Court  ot  AppealB  of  Georgia,  DiTision  No.  1. 

May  11,  1920.) 

Error  from  Superior  Court,  Walker  Countj; 
Moses  Wright,  Judge. 

Proceeding  between  the  State  and  DocIl 
Beard.  From  the  judgment,  and  the  oYerruling 
of  his  motion  for  a  new  trial,  Beard  brings  er- 
ror.   Affirmed. 

C.  R.  Jones,  of  Rossville,  and  Rosser  & 
Shaw,  of  LaFayette,  for  plaintiff  in  error. 

C.  H.  Porter,  SoL  Gen.,  of  Rome,  for  the 
State. 

BROYLES,  C.  J.  The  verdict  was  amply 
authorized  by  the  evidence,  and  none  of  the 
special  grounds  of  the  motion  for  a  new  trial 
shows  cause  for  a  reversal  of  the  judgment  be- 
low. 

Judgment  affirmed. 

LUKB  and  BLOOD  WORTH,  JJ.,  concur. 


(25  Ga.  App.  826) 

TOMPKINS  V.  AMERICAN  LAND  CO". 
(No.  10967.) 

(Court  of  Appeals  of  Georgia;  Division  No»  1. 

May  12,  1920.) 

(8yUdbu8  hy  the  Court,) 

1.  Exeoution  «=»I3I,  216— Method  of  levy  aod 
sale  of  shares  of  corporate  stock  stated. 

Shares  of  stock  in  a  corporation  may  be 
levied  upon  by  giving  notice  of  the  levy  to  the 
defendant  and  to  the  officers  or  agents  who  have 
access  to  the  books  of  the  corporation,  and  sale 
of  the  stock  under  the  levy  may  be  made  only 
by  the  sherifi^  or  his  deputy.  See  Weaver  t. 
Tuten,  144  Ga.  9,  85  S.  B.  1048  (5);  Park's 
Ann.  Code,  {§  6035,  6036. 

2.  Exeoution  ^s»l94(l,  3)«-Clalmaiit  has  bar- 
den  of  proof  as  to  ownership;  evidence  hold 
not  to  show  ownership  of  stoeii  In  defendant 
In  fl.  fa. 

In  this  case  the  evidence  was  somewhat 
conflicting,  or  not  definite,  as  to  the  particular 
day  of  the  transfer  of  the  shares  of  stock  levied 
upon  to  the  claimant  by  the  defendant  in  fi.  fa., 
the  books  of  the  corporation  having  been  de- 
stroyed by  fire;  but  the  evidence  does  show 
that  the  transfer  was  made,  aad  the  shares  of 
stock  did  not  stand  in  the  name  of  the  defend- 
ant in  fi.  fa.  at  the  date  of  the  judgment  upon 
which  was  based  the  fi.  fa.  levied  upon  the 
stock,  nor  at  the  time  of  the  levy  of  the  fi.  fa. 
did  the  defendant  in  fi.  f a.  have  any  such  shares 


of  stock  as  levied  npon  standing  in  his  name 
upon  the  books  of  the  corporation. 

(a)  The  claimant  carried  the  burden  of  prov- 
ing that  she  was  the  owner  of  the  stock  at  a 
time  prior  to  the  rendition  of  tiie  judgment  upon 
which  was  based  the  execution  levied  thereon. 
The  evidence  did  not  authorize  a  verdict  for 
the  plaintiff,  and  for  this  reason  it  was  error 
to  overrule  the  motion  for  a  new  trisL 

Brror  from  Superior  Court,  Jolmsoii  Coun- 
ty;  J.  L.  Kent,  Judge. 

Proceedings  on  execution  by  the  American 
Land  Company,  with  claim  by  Ia  L.  Tomp- 
kins. Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  claimant  brings  error.  Re- 
versed. 

A.  L.  Hatcher  and  B.  H.  Moye,  both  of 
Wrightsvllle,  and  Hines,  Hardwick  &  Jordan, 
of  Atlanta,  for  plaintiff  in  error. 

Fairdoth  &  Claxton,  of  WrightsviUe,  B.  T. 
RawUngs,  of  Sandersville,  and  Lamar  <X 
Rucker,  of  Athens,  foi^  defendant  in  error. 

LUKB,  J.    Judgment  reversed. 

BROYLl&S,  a  J.,  and  BLOODWORTH,  J.. 

concur. 


(26  Ga.  App.  3S2) 
PALMER   V.  STATE.    (No.   11404.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  12,  1920.) 

(8yna:im$  hy  the  OourtJ 

1.  Insuffloienoy  of  evidenoe. 

The  evidence  connecting  the  defendant  with 
the  offense  charged,  while  slight,  was  sufficient 
to  exclude  every  reasonable  hypothesis  save 
that  of  his  guilt. 

2.  Motion  for  new  trial. 

None  of  the  special  grounds  of  the  motion 
for  a  new  trial  shows  cause  for  a  reversal 
of  the  judgment  below. 

Error  from  Superior  Court,  Bartow  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Oscar  Palmer  was  convicted  of  an  offense, 
his  motion  for  a  new  trial  was  denied,  and  he 
brings  error.    Affirmed. 

Ned  &  Neel,  of  CartersviUe,  for  plaintiff  In 
error. 

Joe  M.  Lang,  Sol,  (2ren.,  of  Calhoun,  for  the 
State. 

I/UKB,  J.    Judgment  affirmedi 

BROYLES,  O.  Jh  and  BLOODWORTH,  J., 
concur. 


^s»For  other 


tame  topic  and  KBT-NX7MBBK  In  all  Key-Numbered  Dlaeata  and  Indtxes 
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(25  Oa.  App.  8S0) 

M08E8  V.  STATE,     (fio.   11345.) 

(Gonrt  of  Appeals  of  Georgia,  Dividon  No.  1. 

May  12,  1920.) 


(SyUahuM  hy  the  Court.) 

1.  Evidence  held  to  sustain  finding  as  to  venue. 

The  evidence  was  sufficient  to  authorize  the 
jury  to  find  that  the  offense  was  committed  in 
Macon  county. 

2.  Criminal  law  ^=9828— Failure  to  eharge  on 
impeaching  witness  Is  not  error,  In  absence  of 
a  timely  request. 

Under  repeated  rulings  of  the  Supreme 
Court  and  of  this  court,  the  failure  of  the  judge 
to  instruct  the  jury  upon  the  subject  of  im- 
peachment of  witnesses  is  not  error,  unless  a 
timely  and  appropriate  written  request  there- 
for has  been  presented. 

3.  Criminal  law  ^=>935(l)— Where  circumstan- 
tial evidence  showed  guilt,  a  refusal  to  sot 
aside  finding  was  not  error. 

The  CTidence,  while  drcnmstantial,  wan 
sufficient  to  exclude  every  reasonable  hypothe- 
■is  save  tiiat  of  the  defendant's  guilt,  and  the 
court  did  not  err  in  refusing  to  set  aside  the 
finding  of  the  jury. 

Brror  from  Superior  Court,  Macon  Comity ; 
Z.  A.  littlejohn.  Judge. 

Jordan  Moeeo  was  convicted  of  an  offense, 
and  be  brings  error.    Affirmed. 

Jere  M.  Moore  and  Jno.  B.  Guerry,  botb  of 
MonteEuma,  for  plaintiff  In  error. 

Jule  Felton,  SoL  Gen.,  of  MontesEuma,  for 
tbe  State. 

BROYLES,  a  J.   Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ.,  concur. 
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\  18  Ga.  App.  749,  90  &  B.  496;   Allen  t.  Jen- 
nings, 134  Ga.  888>  67  &  B.  883. 

2.  Criminal  law  ^=»  1179— Findings  of  rooonier 
approved  by  superior  ecurt,  supported  hy 
some  evidence,  cannot  be  disturbed. 

There  was  some  slight  evidence  which  au- 
thorized the  finding  of  the  recorder,  and,  that 
finding  having  been  approved  by  the  judge  of 
the  superior  court,  this  court  is  without  au- 
thority to  set  it  aside. 


(25  Ga.  Amk  8SX» 

WARD  V.  CITY  OF   MACON.     (No.  11386.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1920.) 

(SvOahuM  hy  the  Court.) 

I.  Mnnlclpal  corporations  ^=s>592(2)— Part  of 
the  gaming  ordinance  not  covered  by  any 
state  law  Is  valid. 

The  act  penalized  by  the  first  section  of 
the  ordinance  of  the  dty  of  Macon  which  the 
plaintiff  in  error  was  charged  with  having  vio- 
lated, to  wit,  the  assembling  of  two  or  more 
persons  anywhere  within  the  limits  of  tbe  dty, 
for  the  purpose  of  gaming,  is  not  covered  by 
any  state  law,  and  that  portion  of  the  ordi- 
nance is  valid.  See,  as  to  the  principle  of  law 
involved,  Callaway  v.  Blims,  5  Ga.  App.  9,  62 
S.  E.  664;  Athens  v.  Atlanta,  6  Ga.  App.  244, 
64  8.  E.  711;  Sheppard  v.  Jackson,  11  Ga. 
App.  812,  76  &  E.  867;  Jones  v.  Bome,  16 
Ga.  App.  41,  82  8.  B.  693;  Morris  ▼.  State,  18 
Ga.  App.  684,  90  S.  E.  861;    Ellis  v.  Golden, 


Error  from  Superior  Ck>urt,  Bibb  Ck>mity; 
H.  A.  Mathews,  Judge. 

Robert  Ward  was  convicted  of  a  vlolatioB 
of  a  gaming  ordinance  of  the  OLty  of  Macon, 
and,  after  approval  of  the  finding,  by  the 
judge  of  the  superior  court,  he  brings  error. 
Anlrmed, 

Hunter  &  Daly  and  Jaa.  Lw  Wimberly,  all 
of  Macon,  for  plaintiff  In  error. 

Bobt.  G.  Plunkett  and  P.  F.  Brock,  both  of 
Macon,  for  defendant  In  error. 

BBOXIiES,  0.  J.    Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(25  Qa.  App.  322) 

PUTNAM  V.  STATE.    (No.  11394.) 

(C^ourt  of  Appeals  of  Georgia,  Division  No.  1. 

Blay  11,  1920.) 

(ByXlabui  hy  the  Court.) 

1.  Forgery  «=9f6— Forged  paper  Is  not  uttered 
anless  known  to  be  a  forgery. 

One  is  not  gnilty  of  uttering  a  forged  paper 
nnless  he  knows  that  it  is  a  forgery.  Stephens 
V.  State,  66  Ga.  606;  Baper  v.  State,  16  Ga. 
App.  121,  84  S.  E.  660. 

2.  Forgery  ^=948— Instnietlon  as  to  atterlag  of 
forged  oheek  held  erroneous. 

Where  one  is  being  tried  under  an  indict- 
ment containing  two  counts,  in  one  of  which 
he  is  charged  with  the  forgery  of  a  certain 
bank  check,  and  in  the  other  with  the  offense 
of  knowingly  uttering  and  publisliing  the  check 
as  true,  it  U  error  to  instruct  the  jury,  in  ef- 
fect, that  the  defendant  would  be  guilty  of  ut- 
tering and  publishing  the  alleged  forged  check 
if  he  attempted  to  pass  it,  and  if  by  reasonable 
inquiry  he  could  have  ascertained  that  the  check 
was  a  forgery. 

3.  Criminal  law  ^ss»II78~A88ignnientt  not  ar- 
gued are  treated  as  abandoned. 

It  is  considered  unnecessary  to  pass  upon 
the  other  assignments  of  error,  most  of  which, 
not  having  been  argued  in  the  brief  of  counsel 
for  Ae  plaintiff  in  error,  are  treated  as  aban- 
doned. 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  6.  T.  Uower,  Judge. 

Jim  Putnam  was  convicted  of  an  offense, 
and  he  brings  error.    Beversed. 


4Bs»For  otlMr  casea  te«  Mine  topic  and  KBT-NUMBBB  tn  aU  K«y-Nuinb«red  Digests  and  Indtzes 
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A«  J.  ft  J«  G.  McDonald  andVessle  JpneB, 
all  of  Fitzgerald,  for  plaintiff  in  error. 

J.  B.  Wall,  Sol.  Gen.,  and  Jesse  Grantbam, 
both  of  Bitzgerald,  for  the  State. 

BROTLES,  C.  J.    Judgment  reversed. 

IfUEB  and  BLOODWOBTH,  JJ.,  concur. 


<25  Oa.  App.  323) 

WEATHERS  V.  STATE.    (No.  11402.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  U,  1920.) 

(Syllabus  hy  Editorial  Staff,) 

Criminal  law  <®=:9935(l)— Where  evldeocs  au- 
thorii-ed  verdict,  refusal  of  new  trial  or  gen- 
eral grounds  proper. 

Where  the  «videDce  aothorixed  the  yerdiet, 
the  refusal  of  a  Dew  trial  on  a  motion  con- 
taining only  the  usual,  general  grounds,  was 
proper. 

Error  from  City  Court  of  Millen;  G.  O. 
Dekle,  Judge. 

Proceeding  between  the  State  and  Sylves- 
ter v>reatbers,  and,  from  an  adverse  verdict 
and  Judgment  and  the  denial  of  his  motion 
for  a  new  trial,  Weathers  brings  error.  Af- 
firmed. 

W.  C.  Henson,  of  MijUen,  for  plaintiff  In 
error. 
W.  Woodmm,  Sol.,  of  Millen,  for  the  State. 

BROYLES,  a  J.  In  this  case  the  motion 
for  a  hew  trial  contains  only  the  usual  gen- 
eral grounds;  the  evidence  authorized  the 
verdict,  and  the  court  did  not  err  in  refusing 
to  grant  a  new  triaL 

Judgment  affirmed. 

LtJKE  and  BLOODWOBTH,  JJ.,  concur. 


(25  Oa.  App.  269) 

SCARBOROUGH  v.  I.  W.  GOLDSMITH,  JR.r- 
GRANT  CO.     (No.  11073.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  5,  1920.) 

(SylMuM  5y'<Ae  Court.) 

I.  Malicious  prosecution  ^=»I0,  35(1)— Prooess 
^s»t68— "Malldotts  use  of  process"  defined; 
"mallolotts  abuse  of  legal  prooess"  defined. 
'"Malicious  use  of  legal  process'  is  where 
a  plaintiff  in  a  civil  proceeding  emjiloys  the 
court's  process  in  order  to  execute  the  object 
which  the  law  intends  for  such  a  process  to 
subserve,  but  proceeds  maliciously  and  with- 
out prqbable  cause.     In  a  suit  for  damages 
growing  out  of  such  .malicious  use  of  process, 
it  must  appear  that  the  previous  litigation  has 


finally  terminated  against  the  plaintiff  therein. 
'Malicious  abuse,  of  legal  process'  is  where  a 
plaintiff  in'  a  dvil  proceeding  willfully  misap- 
plies the  process  of  a  court  in  order  to  obtain 
an  object  which  such  a  process  is  not  intended 
by  law  to  effect.  In  a  suit  for  damages  grow- 
ing out  of  such  a  perversion  of  the  court* 6 
process,  it  is  not  necessary  to  show  that  the 
former  litigation  was  without  probable  cause, 
or  that  it  terminated  prior  to  the  institutioE 
of  the  suit  for  damages."  McElreath  v.  Gross, 
23  Ga.  App.  287,  98  S.  E.  190(1,  2). 

[Ed.  Note.— For  other  definitions,  see  Word? 
and  Phrases,  First  and  Second  Series,  Malicious 
Abuse  of  Process.] 

2.  Malicious  proseeutlOR  ^=5>5I— Petitloa   held 
Insufllolent  for  failure  to  allogs  termination. 

Applying  the  above  principles  to  the  plain- 
tiff's petition,  the  court  below  did  not  err  in 
sustaining  the  general  demurrer  and  dismiss- 
ing the  case. 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Beid,  Judge. 

Action  by  P.  0.  Scarborough  against  J. 
W.  Goldsmith,  Jr.-Grant  Company.  General 
demurrer  to  petition  sustained,  and  case  dis- 
missed, and  plaintiff  brings  error.    Affirmed. 

Plaintiff  in  his  petition  alleged  that  while 
he  was  employed  by  defendant  company  as 
a  salesman  of  automobile  trucks  he  pur- 
chased from  defendant  an  automobile,  for 
the  price  of  which  he  gave  installment  notes, 
reserving  title  to  the  automobile  in  defend- 
ant; that  after  plaintiff  had  left  such  em- 
ployment and  had  taken  similar  employment 
with  a  rival  concern  defendant  malidouslj 
and  without  probable  cause  sued  out  bail 
trover,  and  executed  the  same  by  taking  pos- 
session of  such  aut<»nobile  and  by  placing 
plaintiff  under  arrest  while  he  was  in  the 
presence  of  his  family  and  his  neighbors, 
causing  him  great  humiliation  and  putting 
him  to  an  expense  of  $25  as  attorney  fees 
to  secure  the  release  of  the  bail  trover  pro- 
cess; that  at  the  time  of  the  suing  out  of 
sfiid.  process  plaintiff  to  the  knowledge  of 
defendant  was  not  indebted  on  any  of  such 
installment  notes,  but,  on  the  contrary,  de- 
fendant was  indebted  to  plaintiff  in  a  great- 
er amount  than  any  of  the  notes  which  had 
matured  at  that  time.  The  petition  prayed 
for  damages,  actual  and  punitive^  in  the 
sum  of  $10,i(XX>.^-Statement  by  editor. 

Frank  A.  Hooper  &  Son,  of  Atlanta,  for 
plaintiff  in  error. 

Dorsey,  Shelton  &  Dorsey,  of  Atlanta,  for 
defendant  in  error. 

SMITH»  J.    Judgment. affirmed. 

JENKINS,  P.  J.,  and  STEPHENS*  J., 
concur. 


u.*. 


•=»For  othtf  cases  see  same  topic  and  KST-NUMBaB  la  aU  Ksy-llttmbered  Disisu  aad  Indexes 


Ga.) 

(25  Ga.  App.  saS) 

WELBORN  V.  STATE.     (No.  1 1279.) 

(Court  of  Appeals  of  Georgia,  Divisioii  No.  1. 

May  12,  ld20.) 


(SyiOdbuM  hff  the  Oouri.) 

Criminal  law  ^=s>5ll(l)  —  Corroboration  of 
accomplloe's  testimony  must  Itssif  be  suoh  as 
to  lead  to  Inferenoe  of  guilt. 

"In  order  to  warrant  a  conTiction  of  a  fel- 
ony upon  the  testimony  of  an  accomplice,  the 
corroborating  circumstances  must  be  such  as 
would  lead  to  the  inference  that  the  defendant 
is  guilty,  independently  of  the  testimony  of  the 
accomplice."  Butler  y.  State,  17  Ga.  App.  522, 
87  S.  E.  712(1),  and  dtations.  Under  this  rule 
the  conviction  of  the  defendant  in  the  instant 
case  was  nnauthorized,  and  the  court  erred  in 
overruling  the  motion  for  a  new  trial. 

E^ror  ftrom. Superior  Court,  Wilkes  C!ounty; 
B.  F.  Walker,  Judge. 

Jinks  Welbom,  alias  FaTor,  was  convicted 
of  a  felony,  hid  motion  for  a  new  trial  was 
denied,  and  he  brings  error.    Reversed. 

CoUey  &  Ck>lley  and  Hugh  E.  Combs,  all  of 
Washington,  Ga.,  for  plaintiff  in  error. 

R.  C.  Norman,  SoL  Gen.,  of  Washington, 
Ga.,  for  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLES]  C.  J.,  and  BLOODWOBTH,  J., 
concur. 


CUMMIKGS  V.  STAi:^  193 

(lot  asL) 

Jinks  Welbom,  alias  Favor,  was  convicted 
of  burglary,  his  motloD  ft>r  a  new  trial  was 
denied,  and  he  brings  error.    Reversed. 

CoUey  &  CoUey  and  Hugh  E.  Combs,  all  of 
Washington,  Ga.,  for  plaintiff  in  error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  for  the  State. 


(25  Gsk  App.  245) 

WELBORN  V.  STATE.     (Ho.  11280.) 

(tJotirt  of  Appeals  of  Georgia,  Divisi(m  No.  1. 

April  14,  1920.) 

(Syilalms  ty  the  Oouri,) 

Erroneous  denial  of  new  trial. 

The  facts  in  this  case  are  not  sufficient  to 
support  a  conviction  of  burglary,  and  the  Judge 
erred  in  overruling  the  motion  for  a  new  trial. 

Krror  from  Superior  Court,  Wilkes  Coun- 
ty;  B.  F.  Walker,  Judge. 


BLOODWORTH,  J.    Judgment  revened. 
BROYLES,  a  J.*  and  LUKB,  J.,  concur. 


(26  Oa.  App.  S19) 
CUMMINOS  V.  STATE.     (No.  11370.) 

(Court  of  Appeals  of  Georgia,  Division  No*  1» 

May  11, 1920.) 

(8yllabM9  ly  BdOarial  Stalf,) 

Criminal  law  «ss>935(l)— Where  svidenes  did 
not  sustain  oonvlctlon,  it  was  error  to  deny 
a  new  trial. 

Where  the  record  evidence  was  insufficient 
to  authorize  a  conviction  of  keeping  a  lewd 
house,  the  denial  of  a  new  trial  was  error. 

Error. from  City  Court  of  Douglas;  T.  N. 
Henson,  Judge. 

Ctoorge  CJummings  was  convicted  of  keeping 
a  lewd  houses  his  motion  for  a  new  trial  was 
denied,  and  he  brings  error.    Reversed. 

Ia  B.  Heath  and  Casey  Thigpen,  both  of 
Douglas,  for  plaintiff  in  error. 

J.  A.  Roberts,  SoL,  McDonald  &  Willing* 
ham,  and  £3l  U  Grantham,  all  of  Dquglaa,  for 
the  State. 

'  BROYLE)S,  C.  J.  1.  The  evidence,  as  dia- 
closed  by  the  record,  was  insufficient  to  au- 
thorize the  defendant's  conviction  of  keeping 
a  lewd  house,  and  the  court  erred  In  otbb* 
ruling  the  nfotlon  for  a  new  trial. 

2.  Under  the  above  ruling  it  is  unnecessary 
to  consider  the  special  grounds  of  the  motion 
for  a  new  trial. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


^=»For  other  oa^w  see  mne  topic  and  KSY'NUHBBR  in  all  Key-Nunbered  Digests  and  Indexes. 
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(26  Ga.  App.  804) 

MARTIN  V.  STATE.    (No.  11331.) 

(Court  of  Appeals  of  Qeorgia,  Diyision  No.  1. 

Blay  11, 1920.) 

(SyUdbu9  ly  the  Court.) 

Criminal  law  9=»935(t)— Where  evidenoe  au- 
thorized verdict,  denial  of  new  trial  was  not 
error. 

Martin  was  convicted  of  the  offense  of  lar- 
ceny after  trust.  The  sole  question  raised  in 
the  bill  of  exceptions  is  as  to  the  proof  of  yenue. 
The  evidence  amply  authorized  the  jury  to  find 
that  the  defendant  had  the  intent  and  did  in 
Chatham  county  convert  the  property.  The 
trial  judge  approved  the  verdict,  and  it  was  not 
error  to  overrule  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Chatham  (boun- 
ty;  P.  W.  Meldrim,  Judge. 

W.  R.  Martin  was  convicted  of  larceny 
after  trust,  his  motion  for  new  trial  was  de- 
nied, and  he  brings  error.    Affirmed. 

J.  Hartridge  Smith,  of  Savannah,  for  plain- 
tiff in  error. 

Walter  O.  Hartridge,  SoL  Gen.,  of  Savan- 
nah, for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Oa.  App.  342) 

RU8TIN  V.  NORMAN.     (No.   10856.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12,  1920.) 

(ByUabwt  ly  the  Court,) 

Contraots  ^ss»230,  334— Plaintiff  may  reoover 
under  contraot  the  reasonable  value  of  serv- 
loes  performed  and  aoceptetf;  petition  held 
not  demurraMe  as  seeking  recovery  on  quan- 
tum meruit,  though  special  oontraet  Is  shown. 

Where  it  was  agreed  that  the  plaintiff  should 
perform  certain  services  for  the  defendant  for 
which  the  defendant  agre^  "to  pay  and  to 
satisfy'*  the  plaintiff,  in  a  suit  upon  the  con- 
tract the  plaintiff  is  entitled  to  recover  the 
reasonable  value  of  the  services  actually  ren- 
dered by  him  and  accepted  by  the  defendant. 
See,  in  this  connection,  Civ.  Code  1010,  |  5513. 
A  petition  which  alleges  such  a  contract  and 
the  performance  by  the  plaintiff  and  the  ac- 
ceptance by  the  defendant  of  such  services  sets 
out  a  cause  of  action,  and  is  not  subject  to 
the  objection,  on  demurrer,  that  it  seeks  to  re- 
cover upon  a  quantum  meruit  when  the  ex- 
istence of  a  special  contract  is  shown. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sheppard,  Judge. 

Suit  by  Joanna  Rustln  against  J.  S.  Nor- 
man, administrator.  General  demurrer  sus- 
tained and  petition  dismissed,  and  plaintiff 
brings  error.    Reversed. 


This  is  a  suit  brought  against  the  deftod- 
ant  as  administrator,  the  petition  alleging 
that  the  deceased  "contracted  and  promised 
to  pay  your  petitioner  and  to  satisfy  her^  if 
petitioner  would  support  and  care  for  the 
infant  child  of  deceased  during  its  minority; 
that  petitioner  "contracted  and  agreed  to 
take  the  said  infant  child  and  support  it  and 
care  for  it  and  raise  it  the  best  she  could" ; 
and  that  on  a  named  date  the  said  deceased 
delivered  to  your  petitioner  the  said  child 
"under  the  terms  of  the  contract,"  and  that 
petitioner  accepted  the  child  "under  the  terma 
of  the  contract  as  above  set  out,  no  price  be- 
ing stated  or  agreed  on  to  be  paid  petitioner 
except  as  above  stated."  The  petition  then 
alleges  that  plaintiff  supported  and  cared  for 
said  child  from  the  date  of  the  said  alleged 
contract  until  the  death  of  the  deceased; 
that.  In  addition  to  certain  items  of  expense 
for  doctor's  bills  and  clothing,  said  services 
were  "reasonably  worth  the  sum  of  ^M2  per 
fnonth,"  for  which  Judgment  is  prayed.  Ttie 
court  sustained  a  general  demurrer,  and  dis- 
missed the  petition. 

W.  T.  Burkhalter,  of  Reldsvill^  for  plain* 
tiff  in  error. 

A.  S.  Way,  of  Reidsville,  for  defendant  In 
error. 

STEPHENS,  J.    Judgment  reversed. 
JENKINS,  P.  J.,  and  SMITH,  J^  concur. 


(K  Ga.  App.  aBS> 
MoCRARY  V.  CORBIN  st  al.    (No.  1 1051.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2L 

May  6>  1920.) 

(SyUahm  Jky  the  Court.) 

Appeal  and  error  ^ss»  1 203  (6)— Former  appeal 
fixes  law  of  tt|e  oase. 

The  law  of  this  case  was  fixed  and  deter- 
mined by  the  ruling  of  this  court  in  Corbin  t. 
McCrary,  23  Ga.  App.  780,  99  S.  B.  472,  and 
therefore  the  trial  judge  did  not  err  in  dis- 
missing the  plaintiffs  written  motion,  the  pur- 
pose and  intent  of  which  is  precluded  under  the 
holding  made  by  the  previous  decision. 

Error  from  Superior  Court,  Taylor  Coun- 
ty ;  G.  H.  Howard,  Judge. 

Dispossessory  warrant  proceedings  by  R%  B. 
McCrary  against  Willie  Corbin  and  othersL 
Verdict  for  plaintiff  for  the  premises  and  for 
a  certain  sum  as  double  rent  was  afOrmed  (22 
Ga.  App.  474,  96  S.  E.  445),  and,  after  an  en- 
try of  Judgment  in  the  superior  court  Includ- 
ing an  additional  Judgment  was  reversed  (23 
Ga.  App.  780,  99  S.  E.  472),  plaintiff's  motiiNi 
on  second  remittitur  to  establish  a  subse- 
quently accruing  dalm  for  double  rent  and 
for  an  issue  thereon  and  a  rule  nisi  to  defend- 
ant and  the  sureties  on  his  bond  was  di»- 
missed,  and  he  brings  error.    Affirmed. 


I'* 
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McGrary  Instituted  dlspossessory  warrant 
proceedings  against  Corbin  as  his  tenant 
holding  over.  The  verdict  was  in  favor  of  the 
plaintiff  for  the  premises  in  dispute,  and  for 
$310  as  double  rent  for  the  time  the  defend- 
ant held  over  up  to  the  time  of  triaL  This 
judgment  was  affirmed.  Corbin  v.  McCrary, 
22  Ga.  App.  474,  96  S.  E.  445.  Upon  making 
the  Judgment  of  the  Court  of  Appeals  the  Judg^ 
ment  of  the  superior  court,  that  court,  upcm 
oral  motion  of  the  plaintiff,  entered  up  in  his 
fa^or  an  additional  judgment  covering  such 
double  rent  of  the  premises  during  the  period 
of  appeal,  and,  in  making  this  court's  Judg- 
ment of  affirmance  the  Judgment  of  the  lower 
court,  the  subsequent  and  additional  Judg- 
ment was  thus  included.  On  writ  of  error  to 
this  court,  this  action  on  the  part  of  the  low- 
er court  was  reversed;  this  court  holding  as 
follows: 

"On  making  the  judgment  of  this  court  the 
judgment  of  the  lower  court  in  this  case,  that 
court  erred  in  rendering  another  judgment  for 
a  sum  of  money  additional  to  the  amount  of 
the  original  judgment'*  Corbin  v.  McCrary,  23 
Ga.  App.  780,  99  S.  E.  472. 

Upon  the  return  of  the  second  remittitur 
from  this  court,  the  plaintiff  again,  but  by 
written  motion,  sought  to  establish  the  sub- 
sequently accioiing  claim  for  double  rent  "in 
connection  with  making  ^aid  judgment  [of 
this  court]  the  judgment  of  Taylor  superior 
court,"  praying  that  an  issue  be  made  there- 
on and  submitted  to  a  jury,  and  that  a  rule 
nisi  be  directed  to  the  defendant  and  his  sure- 
ties on  the  bond.  This  motion  was  dismissed 
by  the  trial  judge,  and  the  plaintiff  brings  er- 
ror. , 

Jule  Felton,  of  Montezuma,  for  plaintiff  in 
error. 

C,  W.  Foy,  of  Butler,  for  defendants  In  er- 
ror. 

JENKINS,  P.  J.  (after  stating  the  facts  as 
above).  It  is  urged  by  counsel  for  the  plain- 
tiff that  since,  under  the  ruling  made  in  Clark 
V.  Lee,  86  Ga.  28, 12  S.  E  184,  the  liability  of 
the  surety  on  the  bond  given  by  the  defend- 
ant in  such  a  proceeding  **is  limited  to  the 
Judgnnent  obtained  in  this  case,"  a  gross  mis- 
carriage of  Justice  would  result  if  the  plain- 
tiff be  not  thus  allowed  to  set  up  the  addition- 
al Judgment  for  subsequently  accrued  rent 
against  the  insolvent  defendant  and  his 
bondsmen  In  connection  with  the  proceeding 
to  make  the  judgment  of  the  court  affirming 
the  original  recovery  the  judgment  of  the 
court  below.  It  is  indeed  manifest,  under  the 
terms  of  the  statute  itself,  that  the  liabUity 
Off  the  sureties  on  the  bond  given  by  the  de- 
fendant in  the  eviction  proceeding  is  for 
"such  sum  with  cost  as  may  be  recovered 
against  him  [the  defendant]  on  the  trial  of 


is,  of  course,  limited  by  the  terms  of  his  con- 
tract Westbrook  v.  Moore,  59  Qa.  204. 
There  has  been  a  trial  of  the  issue  made  in 
the  court  below,  which  has  resulted  in  a  ver- 
dict and  Judgment  for  the  plaintiff  in  a  stated 
sum,  and  this  judgment  has  been  uncondition- 
ally affirmed  by  this  court  In  making  the 
Judgment  of  affirmance  its  own  judgment,  the 
most  that  the  court  below  can  do  is  to  take  it 
and  enter  it  as  it  is.  To  thus  enter  another, 
different,  and  subsequent  judgment  would 
not  be  an  adoption  of  what  has  been  adjudi- 
cated here.  This  was  what  was  held  by  this 
court  when  this  case  was  last  before  it,  and 
it  is  but  the  same  question  which  again  pre- 
sents itself.  This  court  cannot  permit  its 
Judgment  to  be  altered  imder  the  guise  of  a 
proceeding  taken  to  adopt  it,  even  in  further- 
ance of  the  time-hcmored  maxim  that,  "For 
every  right  there  is  a  remedy."  When  the 
law,  as  in  this  case,  seems  to  afford  no  ade- 
quate remedy,  the  party  aggrieved  is  limited 
to  the  employment  of  such  equitable  pro- 
ceedings'as  may  be  taken  in  aid  of  his  action 
at  law.  See  Barrett  v.  Maynard,  150  Ga*  — ^, 
102  S.  E.  896. 
Jtidgment  affirmed. 

STEPHENS  and  SMITH,  JJ^  concur. 


(25  Oa.  App.  3M) 
LEWIS  et  al.  V.  DICKENSON.    (No.  11376.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12,  1920.) 

(ByUalu9  hv  the  Oauri.) 

1.  Sales  ^=>267— Upon  sale  with  express  war- 
ranty there  is  no  Implied  warranty. 

There  is  no  implied  warranty,  where  there 
is  a  sale  of  personal  propwty  under  an  express 
warranty.  Civ.  Code  1910,  {  4136;  Johnson  v. 
Latimer,  71  Ga.  470;  Malsby  v.  Young,  104 
Ga.  206,  80  S^  B.  864;  Elgin  Jewelry  Co.  v. 
Estes,  122  €^.  809,  60  S.  E.  939;  Brooks  Lum- 
ber Co.  T.  Case  Threshing  Machine  Co.,  136 
Ga.  764,  72  S.  E.  40. 

2.  Sales  ^=s>286— Seller  not  liable  on  warranty, 
unless  opportunity  to  remeily  defeots  afforded. 

Thus,  where  in  a  sale  of  machinery  there 
is  an  express  warranty  that  it  will  do  good 
work,  is  well  made,  of  good  material,  and  dur- 
able when  used  with  proper  care,  and  by  the 
terms  of  the  warranty  liability  of  the  seller 
is  predicated  upon  conditions  wldch  must  be 
performed  by  the  purchaser  before  liability 
upon  the  part  of  the  seller  is  to  attach,  such 
as  if,  upon  one  day's  trial,  the  machine  fails 
to  work,  then  the  buyer  shall  immediately  give 
written  notice  to  the  seller,  informing  him 
wherein  the  machine  fails,  and  allow  reasonable 
time  for  a  competent  man  to  be  sent  to  put  it 
in  good  order,  and  render  necessary  and  friend- 
ly assistance  to  operate  it,  the  seller  will  not 
be  held  liable  on  the  warranty,  unless  the  bny- 


the  case."    Civil  Code,  §  6887.    His  liability  I  or  eompUes  with  such  conditions. 


^s»For  other  caaes  see  same  topio  and  KBT-NUMBBR  in  aU  Key-NnmlMred  Digests  and  Indexes 
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3.  SaTes  ^=»439^V«rdlet  properly  dirootetf  for 
seller,  on  buyer's  failure  to  show  oomplianoe 
.   with  warranty. 

The  burden  being  upon  the  defendant  to 
sbow  that  he  had  complied  with  the  coniditions 
of  the  warranty,  and  the  evidence  failing  to 
show  such  compliance,  the  court  did  not  err 
in  directing  a  verdict  for  the  plaintiff.  Inter- 
national Harvester  Go.  t.  Dillon,  126  Oa.  672, 
05  S.  B.  1034. 

4»  Sales  ^==>288(1)— Seller  held  not  estopped 
to  set  up  buyer's  failure  to  oomply  with  con- 
ditions of  warranty. 

Evidence  that  the  plaintiff  came  to  the  de- 
fendant's house  and  told  him  to  roll  the  ma- 
chine under  the  shed,  that  the  company  was 
making  new  parts  for  it,  and,  if  it  did  not  give 
satisfaction  then,  that  it  would  take  the  ma- 
chine back,  did  not  estop  the  plaintiff  from 
setting  up  the  defendant's  waiver  of  liability 
by  failing  to  comply  with  the  conditions  set 
out  in  the  warranty.  See  Walker  v.  Malsby 
Co.,  184  Ga.  809,  67  S.  E.  1039  (la). 

5.  Trial  ^=968(1)— Refusal  to  reopen  case  aft- 
er olose  not  abuse  of  diseretlOB. 

The  trial  judge  did  not  abuse  his  discretion 
in  refusing  to  reopen  the  case  after  both  sides 
had  dosed. 

6.  Appeal  and  error  ^=9796— Motion  to  dismiss 
bill  of  exceptions  as  to  Inderser,  on  error  by 
himself  and  maker  of  note,  denied. 

This  suit  being  one  against  the  maker  and 
accommodation  indoraer  of  several  promissory 
notes,  and  there  being  a  general  verdict  re- 
turned in  favor  of  the  plaintiff,  and  judgment 
entered  only  aa  to  the  maker,  and  both  defend- 
ants having  made  a  motion  for  a  new  trial,  and 
both  of  them  having  brought  the  case  to  this 
court  for  review,  the  motion  to  dismiss  the 
bill  of  exceptions  as  to  the  indorser  ia  denied. 

Error  from  Gity  Gourt  of  MlUer  Gounty; 
W.  I.  Geer,  Judge. 

Action  by  J.  L.  Dickenson  against  G.  M. 
Lewis  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.     Affirmed. 

N.  L.  Stapleton,  of  Golqultt,  for  plaintiffs  In 
error. 

•P.  D.  Rich,  of  Golqnltt,  for  defendant  In 
error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J^  and  STEPHENS,  J^  con- 
car. 


(26  Oa.  App.  821} 

RICE  V.  STATE.    (No.  11392.) 

(Gourt  of  Appeals  of  Ckorgia,  Division  No.  1. 

May  11, 11920.) 

(SyTlahua  by  Ediiorial  Staff.) 

Criminal  law   ^s»9ld( I)— Overruling   of   mo- 
tion for  new  trial  held  not  error. 

Where  the  charge  of  the  court  on  the  im- 
peachment of  witnesses  was  not  confusing  or 
misleading,  and  a  reading  of  the  entire  charge 


showed  no  harmful  error  complained  o£»  and  a 
conviction  was  authorized  by  the  evidence,  the 
overruling  of  a  motion  for  a  new  trial  wma 
not  error. 

Error  from  Superior  Ck>nrt,  Fulton  Oountf ; 
John  D.  Humphries,  Judge. 

Dave  Rice  was  convicted  of  Involuntary 
jnanslaughter,  his  motion  for  a  new  trial  was 
overruled,  and  he  brings  error.    Affirmed. 

B.  H.  &  Harvey  HUl  and  Tlllon  Von  Nunes, 
all  of  Atlanta,  for  plaintiff  In  error. 

John  A.  Boykln,  SoL  Oen.,  and  E>.  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

LUKE,  J.  The  error  assigned  In  this  case 
Is  upon  two  excerpts  from  the  charge  of  the 
court  The  charge  as  to  Impeachment  of  wit- 
nesses did  not  confase  and  mislead  the  jnry; 
and,  when  the  entire  charge  of  the  court  la 
read,  there  Is  no  harmful  error  complained 
of.  The  verdict  of  Involuntary  manslaughter 
was  authorized  by  the  evidence.  It  was  not 
error  to  overrule  the  motion  for  a  new  trlaL 

Judgment  affirmed. 

BROYLES,  O.  J.,  and  BDOODWOETEI.  J.. 

concur. 


(SGa.  Appw  IK) 
DREW  V.  DREW.    (No.  11382.) 

(Gourt  of  Appeals  of  (Seorgla,  Diviaion  Now  2l 

May  12,  1920.    Rehearing  Denied 

May  21,  1920.) 

(8yUdbu$  hy  ihe  Court,) 

I.  Pleading  <9=:>354(2)— Plea  of  set-off  ef  itebt 
of  Intestate  against  debt  to  admlalatratrlx 
property  strloken. 

**A  debt  of  a  testator  or  Inteatate  ia  not  a 
proper  aet'-off  against  a  debt  oontracted  with 
the  representative  of  the  estate.  But  it  la 
otherwise  if  both  were  contracted  during  the 
lifetime  of  the  decedent"  Giv.  Gode  1010,  f 
4345. 

(a)  Applying  the  provisions  of  this  (3ode  aee- 
tion  to  the  facts  in  this  case,  the  court  did  not 
err  in  striking  the  answer  of  the  defendant 
and  the  amendment  thereto.  An  inspection  of 
the  pleadings  in  the  case  will  show  that  no  pe- 
culiar equity  intervened  In  favor  of  the  de* 
f  endant  which  would  take  the  case  out  of  these 
provisions. 


2.  Appeal  and  error  ^=>l 1 40 (I)— Pleading 
349. Where  answer  atfmltted  debts  doe  ad- 
ministratrix, a  Judgment  for  her  withont  far- 
ther proof  was  proper;  on  appeal  ooart  woald 
require  Inadvertent  excess  of  Judgmeat  te  be 
written  off. 

In  view  of  the  admission  of  Indebtedaeas 
made  in  the  answer,  the  court  did  not  err  In 
entering  up  Judgment  without  further  proof  la 
favor  of  the  plaintiff;  but,  It  appearing  to  tida 
court  that  1^  inadvertence  the  judgment  waa 
entered  for  more  than  the  amount  admitted  hy 
the  defendant  to  be  due  the  plaintiff,  the  Judg- 


4s»For  oth«  cases 
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ment  of  the  court  below  is  affirmed,  with  di- 
rection that  tiM  amount  ol  $34.56  be  written 
off  from  the  judgment.  It  ia  farther  ordered 
that  the  cost  of  bringing  the  caae  to  this  court 
be  taxed  against  the  plaintiff  in  error. 

3.  Executok^  and  administrators  ^=»36&»Con- 
tract  of  administrator's  attorney  that  pnr- 
ohaso  money  might  be  offset  against  Indebt- 
edness to  purchaser  was  not  binding  on  es- 
tate. 

Under  the  above  ruHngs,  an  oral  contract 
between  the  attorney  at  law  for  the  adminis- 
trator and  a  creditor  of  the  estate  that  the 
amount  of  any  purchase  of  property  of  the 
estate  made  by  the  creditor  could  be  offset 
by  the  indebtedness  due  him  would  not  be  bfhd- 
ing  upon  the  estate,  especially  where  the  plea 
of  set-off  alleged  tiiat  the  estate  was  amply 
solvent; 

Error  from  City  Court  of  Waynesboro ;  Wm. 
U.  Davis,  Judge. 

Action  by  F.  6.  Drew,  administratrix, 
against  W.  D.  Drew.  Judgment  for  plaintiir, 
and  defendant  brings  error.  Affirmed  with 
direction. 

£.  y.  Heath,  of  Waynesboro,  for  plaintiff 
In  error. 

Brinson  &  Haitcber,  of  Waynesboro^  for  de- 
f enclant  in  error. 

SMITH,  J.  Judgment  affirmed,  with  di- 
rection. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(25  Ga.  App.  809) 

ABERCROMBIE    V.     HENRY     COUNTY 

DRAINAQE    DIST.    N<K-  I. 

(No.  M35I.) 

(Court  of  Appeals  ol  Georgia^  Division  No.  1. 

May  11,  1920.) 

(ByllahuM  ly  Editorial  SiaftJ 

Appeal  and  error  «=»  173 (2)— Question  not 
raised  by  the  pleadings  br  properly  brought 
up  cannot  be  considered. 

Where  question  as  to  whether  lands  were 
properly  classified  in  report  of  viewers,  or 
should  have  been  put  in  lowest  dass,  was  not 
raised  by  the  pleadings,  and  the  record  did  not 
show  that  it  was  one  of  the  trial  issues  and  it 
was  not  raised  in  the  motion  for  a  new  trial, 
and  where  the  only  assignment  of  error  in  the 
bill  of  exceptions  was  as  to  the  judgment  over- 
ruling the  motion  for  a  new  tr^al,  that  question 


could  not  be  considered  by  the  Court  of  Ap- 
peals, 

Error  from  Superior  Oourt,  H^ry  Oounty; 
W.  E,  H.  Searcy,  Jr.,  Judge. 

Proceeding  between  Bessie  Abercrombie 
and  the  Henry  County  Drainage  District  No. 
1.  Judgment  for  the  latter,  motion  for  new 
trial  denied,  and  the  former  brings  error. 
Affirmed. 

Brown  ft  Brown,  of  McDonough,  tor  plain- 
titr  in  error. 

Reagan  ft  Reagan,  of  McDonough,  for  de- 
ftodant  in  error. 

BROYI/ES,  0.  J.  1.  None  of  the  excerpts 
from  the  charge  of  the  court  excepted  to, 
when  considered  in  connection  with  the  en- 
tire charge,  contains  material  error. 

2.  The  issue  in  this  case  was  wholly  one  of 
fact,  to  wit,  whether  the  land  of  the  plaintOf 
in  error  was  properly  included  in  the  drain- 
age district  as  surveyed  and  reported  upon  in 
accordance  with  the  law  (Ga.  L.  1911,  p.  lOQ ; 
and  upon  the  hearing  of  her  objections  to  the 
report  of  the  Tiewers,  and  the  de  novo  hear- 
ing upon  appeal  to  the  superior  court,  the 
jury  were  authorized  to  find  that  her  lands 
would  he  benefited  by  the  proposed  drainage 
canal,  and  that  the  ditch  already  upon  her 
land  was  insufficient  to  properly  drain  it,  and 
that  the  construction  of  the  new  canal 
through  her  land  was  essential  to  the  com- 
plete drainage  project  for  the  betterment  of 
the  nealth  of  the  community,  and  the  proper 
drainage  and  improvement  of  the  other  lands 
Incluaed  in  that  drainage  district 

3.  The  question  as  to  whether  the  lands  of 
the  plaintiff  in  error  were  improperly  classi- 
fied in  the  report  of  the  viewers,  in  that  all 
her  lands  should  have  been  put  in  the  lowest 
dass,  was  not  ra.i8ed  by  the  pleadings  in  the 
case.  Furthermore,  it  does  not  appear  from 
the  record  that  this  was  one  of  the  IssiAs 
upon  the  trial;  nor  is  such  question  raised  in 
any  of  the  grounds  of  the  motion  for  a  new 
trial,  and  the  only  assignment  of  error  in  the 
bill  of  exceptions  is  as  to  the  judgment  orer- 
ruling  the  motion  for  a  new  trial.  This  ques- 
tion ther^ore  cannot  be  considered  by  this 
court. 

4.  The  court  did  not  err  in  refusing  to 
grant  a  new  trial. 

Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 
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(26  Oa.  App.  827) 
BLACK8HEAR  V.  STATE.     (No.  11324.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  1. 

May  12,  1920.) 

Brror  from  City  Coart  of  Dublin;  R.  D. 
Flynt,  Judge. 

Proceeding  by  the  State  against  Davie  Black- 
shear.  Defendant's  motion  for  a  continuance 
oyerroled,  and  he  brings  error.    Reversed^ 

G.  C.  Bidgood  and  J.  E.  Burch,  both  of  Dub- 
lin, for  plaintiff  in  error. 

W.  C.  Davis,  Sol.  pro  tern.,  of  Dublin,  for  the 
State. 

BROYIiES,  G.  J.  Under  the  particular  facts 
of  the  case,  the  court  erred  in  overruling  the 
defendant's  motion  for  a  continuance,  and  the 
further  proceedings  were  nugatory. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Qa.  App.  824) 

SMITH  V.  STATE.    (No.  11419.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11, 1920.) 

Error  from  Superior  Court,  Marion  County; 
G.  H.  Howard,  Judge. 

Proceeding  by  the  State  against  Elder  Smith. 
Defendant's  motion  for  a  continuance  over- 
ruled, and  he  brings  error.    Reversed. 

W.  D.  Crawford,  of  Buena  Vista,  for  plaintiff 
in  error. 

C.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus,  for 
the  State. 

BROTLES,  C.  J.  Under  the  facte  of  the 
case  the  court  erred  In  overruling  the  defend- 
ant's motion  for  a  continuance,  and  this  error 
rendered  the  further  proceedings  upon  the  trial 
nugatory. 

Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  condor. 


(25  Oa.  App.  SIS) 

SHEFFIELD  et  al.  v.  KING.     (No.   11358.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11, 1920.) 

Error  from  Superior  Court,  Camden  County; 
E.  D.  Graham,  Judge. 

Action  between  J.  W.  Sheffield  and  others  and 
Gus  King.  Judgment  for  the  latter,  motion  for 
new  trial  denied,  and  the  former  bring  error. 
Affirmed. 

Cowart  ft  Vocelle,  of  St  Marys,  for  plaintiffs 
in  error. 

S.  C.  Townsend,  of  St.  Marys,  for  defendant 
in  error. 

BROTLES,  C.  J.  There  was  some  evidence 
which  authorised  the  inrdict,  and  none  of  the 


special  grounds  of  the  motion  for  a  new  trial 
shows  cause  for  a  reversal  of  the  Judgment  de- 
nying the  motion. 
Judgment  aiBrmed. 

LUKE  and  BLOODWORTH*  JJ.,  concoE. 


(26  Oa.  App.  Sai) 
OLIVER  V.  STATE.     (No.  11393.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  U,  1920.) 

Error  from  Superior  Court,  Ben  Hill  Coun- 
ty;  O.  T.  Gower,  Judge. 

Proceeding  between  the  State  and  Ben  Oliver, 
and  from  the  verdict  and  Judgment  and  the 
denial  of  his  motion  for  a  new  trial,  Oliver 
brings  error.    Affirmed* 

A.  J.  ft  J.  0.  McDonald  and  Teaaie  Jones,  all 
of  Fitigerald,  for  plaintiff  in  error. 

J.  B.  Wall,  SoL  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  for  the  State. 

BROYLBS,  C.  J.  1.  In  the  light  of  the  par- 
ticular facte  of  the  case,  the  charge  as  a  whole, 
and  the  notes  of  the  Judge  Qualifying  his  ap- 
proval of  the  amendment  to  the  motion  for  a 
new  trial,  none  of  the  special  grounds  of  the 
motion  shows  cause  for  a  reversal  of  the  Judg- 
ment below. 

2.  The  verdict  was  amply  authorised  by  the 
evidence. 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(25  Oa.  Ai^  S19 
WILLIAMS  V.  STATE.    (No.  11378.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

BCay  11, 1920.) 

Error  from  Superior  Court,  Pulaski  Coiin- 
ty;   E.  D.  Graham,  Judge. 

Jim  Williams  was  convicted  of  an  offense,  his 
motion  for  a  new  trial  was  denied,  and  he  brings 
error.    Affirmed. 

M.  H.  Boyer  and  H.  E.  Coates,  both  of  Hawk- 
insville,  for  plaintiff  in  error. 

W.  A.  Wooten,  SoL  Ckn.,  of  Eastman,  and 
H.  F.  Lawson,  of  Hawkinsville,  for  the  State. 

LUKE],  J.  The  evidence  in  this  case  was  con- 
flicting, and  a  verdict  of  either  murder,  Tolun- 
tery  manslaughter,  or  Justifiable  homidde,  ac- 
cording as  the  jury  gave  credence  to  the  evi- 
dence, would  have  been  authorised*  The  diarge 
of  the  court,  when  read  in  ite  entirety,  mibmit- 
ted  the  issues  fully  and  fairly  to  the  jury.  The 
ver<Uct  has  the  approval  of  the  trial  Judge,  and 
for  no  reason  assigned  do  we  find  error  requir- 
ing a  new  trlaL 

Judgment  affirmed* 

BBOYLES»  a  Jt  and  BLOODWOETH.  J., 
concur. 
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(86  W.  Va.  »75) 

CLARK  DEVELOPMENT  CO.  V.  80NNEN* 
BERG.  (No.  4057.) 

(Supreme  Court  of  Appeals  of  West  Virgijiia. 

May  4,  1920.) 

(8vllahU9  h»  ih€  Court.) 

1.  Frauds,  statute  of  ^=»53— Verbal  lease  for 
one  year  to  commence  In  future  Is  not  wltiihi 
the  statute. 

A  verbal  lease  of  real  property  for  a  term 
of  six  months,  with  a  privilege  of  renewal  in 
the  lessee,  for  an  additional  six  months,  treated 
and  regarded  as  a  lease  for  one  year,  made  be- 
fore the  beginning  of  the  term,  and  to  com- 
mence in  future,  is  not  within  the  sixth  clause 
of  the  statute  of  frauds  (Code,  c  98),  and  is 
therefore,  Talid. 

2.  Frauds,  statute  of  ^=s>43— Special  olause  Is 
not  limited  or  enlarged  by  a  general  clause. 

Said  sixth  clause,  being  special  and  excep- 
tional in  character,  is  not  governed,  limited,  nor 
enlarged  by  the  seventh  clause  of  the  statute, 
which  is  general  in  its  nature,  and  appUes  to  all 
agreements  not  otherwise  dealt  with  by  said 
statute. 

Error  to  (Circuit  Court,  McDowell  CSounty. 

« 

Action  of  nnlavTful  detainer  by  the  Clark 
Development  Company  against  S.  Sonnen- 
berg.  Verdict  and  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Sanders  &  Crockett,  of  Bluefleld,  for  plain- 
tiff In  error. 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  defendant  in  error. 

POFPENBAHGEai,  J.  Sonnenberg's  lease 
of  a  building  belonging  to  the  plaintiff  for 
one  year,  beginning  January  1,  1918,  with  a 
priyilege  of  renewal  for  another  year,  upon 
60  days'  written  notice,  was  renewed  and 
was  about  to  expire  when  the  leaser  served 
notice  on  him,  in  October,  1919,  admonishing 
him  of  the  expiration  of  his  lease,  and  re- 
quiring delivery  of  possession  of  the  premis- 
es, January  1,  1920.  He  did  not  vacate  in 
compliance  with  this  demand,  and  an  action 
of  unlawful  detainer  was  promptly  instituted 
against  him,  resulting  in  a  verdict  and  judg- 
ment for  the  defendant. 

By  way  of  defense,  he  relied  upon  an  al- 
leged verbal  lease,  made  November  12,  1919, 
for  a  period  of  six  months,  to  commence  Jan- 
uary 1,  1920,  with  a  privilege  of  renewal  for 
an  additional  six  months.  Although  the  Jury 
has  found  in  his  favor  on  the  issue  made  as 
to  the  agreement  he  set  up,  the  plaintiff,  re- 
lying upon  the  statute  of  frauds,  denies  its 
validity,  even  if  made.  Whether  it  is  within 
the  statute,  and  therefore  void.  Is  the  sole 
question  raised  by  the  assignments  of  error 
on  this  writ. 

[1,2]  The  statute  denies  right  of  action 
''upon  any  contract  for  the  sale  of  real  es- 
tate, or  the  lease  thereof,  for  more  than  a 


year.'*  Code,  c.  98,  f  1,  d.  6  (sec  4171).  It  Is 
insisted  here  that,  under  that  clause,  the 
time  is  counted  from  the  date  of  the  agree- 
ment, not  the  date  on  which  the  term  begins. 
If  this  position  is  well  taken,  the  lease  Is 
within  the  statute  and  void;  but,  if  not,  then 
the  lease  is  valid,  for  it  does  not  purport  to 
be  one  for  more  than  a  year  in  any  event 

In  the  argument  submitted  in  support  of 
the  plaintiiTs  position,  many  authorities,  in- 
cluding Parkersburg  Mill  Co.  v.  Ohio  River  B. 
Co.,  60  W.  Va.  94,  40  S.  B.  828,  and  AUdre 
V.  Orchard  Co.,  79  W.  Va.  526,  91  S.  B.  384, 
interpreting  and  applying  clause  7  of  the 
statute,  denying  right  of  action  upon  any 
verbal  agreement  that  is  not  to  be  performed 
within  a  year,  and  counting  the  time  from 
the  date  of  the  contract,  are  Invoked;  but 
they  are  not  necessarily  controlling  nor  ap- 
plicable. Clause  6  is  special,  and  relates  to 
one  of  the  six  subjects  spedflcally  provided 
for  by  the  statute,  while  clause  7  is  general, 
and  covers  all  cases  within  the  scope  of  leg- 
islative intent  in  its  passage  not  specially 
dealt  with.  It  is  well  settled  in  the  law  of 
interpretation  that  a  special  provision  of  a 
statute  is  not  subordinate  to,  nor  governed 
by,  a  general  one.  It  is  regarded  as  an  ex- 
ception and  prevails.  Rodgers  v.  United 
States,  185  U.  S.  83,  22  Sup.  Ct  582,  46  L.  Bd. 
816;  Dahnke  v.  People,  168  III.  102,  48  N. 
B.  137,  39  U  R,  A.  197 ;  Stockett  v.  Bird,  18 
Md.  484 ;  De  Wlnton  v.  Mayor,  26  Beav.  533 ; 
Lewis'  Suth.  Stat.  Con.  §|  268,  345,  351.  That 
rule  of  Interpretation  has  been  applied  to  this 
statute.  Hayes  v.  Arrington,  108  Tenn.  494, 
68  S.  W.  44 ;  Bateman  v.  Maddox,  86  Tex.  546, 
26  S.  W.  51;  Sobey  v.  Brlsbee,  20  Iowa,  105; 
HJggins  V.  Gager,  65  Ark.  604,  47  S.  W.  848 ; 
Birckhead  v.  Cummins,  33  N.  J.  Law,  44. 

As  to  whether  the  general  clause  controls 
the  special  one,  the  authorities  in  the  various 
Jurisdictions  of  this  country  are  in  conflict. 
In  some  of  the  states,  however,  the  statutes 
differ.  In  New  Tork,  Indiana,  Georgia,  and 
New  Jersey,  the  provision  of  the  statute  re- 
specting leases  seems  to  have  undergone 
changes  in  ltd  phraseology  and  contextual  re- 
lation, upon  which  courts  rely  in  reaching 
the  conclusion  that  it  Is  not  governed  by  the 
general  clause.  The  Arkansas  and  Tennessee 
statutes  are  substantially  the  same  as  ours, 
except  in  one  particular.  What  in  theirs 
would  be  the  seventh  clause  of  ours  fixes  the 
beginning  of  the  time.  It  is  the  date  of  the 
making  of  the  contract  The  leasing  clause, 
however,  is  not  so  limited.  In  both  states.  It 
is  held  that  a  verbal  lease  for  a  term  not 
over  one  year  may  be  made  to  commence 
in  futuro.  In  Alabama,  California,  Illinois, 
Kansas,  Kentucky,  Massachusetts,  Oregon, 
and  possibly  some  other  states  having  stat- 
utes similar  to  ours,  the  omtrary  is  held. 
The  decisions  in  both  classes  of  states  are 
collected  in  29  Am.  &  Eng.  Ency.  L.  944,  and 


^s»For  other  cases  see  same  topic  and  KBT-NXJMBBR  in  aU  Key-Niiml>«red  Digests  and  Indcocss 


200 


lOB  SOUTHEASTERN  BSPOBTEB 


<w.v«. 


20  C^c.  214,  229.  An  effort  has  been  made  to 
reconcile  the  conflicting  decisions  in  the  opin- 
ion delivered  in  Hayes  v.  Arrington,  106 
Tenn.  494,  68  S.  W.  44. 

The  English  statute  upon  which  all  others 
are  founded  (St  29  Gar.  2,  c.  8)  fixed  the 
date  in  both  clauses,  making  it  the  date 
of  the  making  of  the  agreement  The  Vir- 
ginia statute  so  fixed  it  for  the  general  clause 
relating  to  contracts  not  to  be  performed  In 
one  year,  but  not  for  the  leasing  clause. 
Code  1819,  vol.  1,  p.  372,  c.  lOL  For  some  rea- 
son not  explained,  the  Bevisors  recommended 
entire  omission  of  it,  in  their  redraft  of  the 
statute,  and  it  was  so  enacted  in  the  Code 
of  1849,  c.  143.  Nevertheless,  it  was  held  in 
Parkersburg  Mill  Co.  v.  Ohio  River  B.  Co., 
cited,  that  time  must  be  counted  from  the 
making  of  the  contract,  under  clause  7.  Ac- 
cording to  some  of  the  decisions  above  re- 
ferred to,  this  would  be  an  unsound  construc- 
tion. As  to  whether  it  is  not,  we  shall  enter 
upon  no  inquiry  now. 

Leases  and  contracts  relating  to  real  estate 
and  interests  therein  have  always  been  sepa- 
rately treated  in  these  statutes.  If  clause 
7  were  applicable  and  controlling,  clause  6 
would  be  unnecessary  and  useless.  Hence 
legislative  Intention  to  make  It  sx)eclal  and 
governable  and  operative  by  Its  own  terms 
is  manifest.  Unlike  that  of  clause  7,  its 
time  provision  Is  descriptive  of  the  term,  not 
limitative  of  time  of  performance^  Under 
clause  7,  a  beginning  date  is  assumed  or  Im- 
plied. Under  clause  6  it  is  not  In  some  of 
the  decisions  holding  that  the  general  clause 
does  not  control  the  particular,  this  difference 
of  phraseology  is  dwelt  upon  as  being  signif- 
icant. 

The  right  of  contract  is  one  of  the  most 
sacred  that  the  citizen  has.  It  la  a  part  of 
his  liberty  guaranteed  by  organic  law,  both 
state  and  federal.  This  statute  is  a  limi- 
tation or  regulation  of  that  high  right 
Hence  it  ougt  not  to  be  extended  beyond  the 
clear  import  of  its  terms.  Statutes  In  dero- 
gation of  the  common  law  are  strictly  con- 
strued and  limited  in  their  operation  to  the 
scope  of  their  terms  reasonably  and  fairly 
interpreted.  A  limitation  or  restriction  of  a 
constitutional  right,  by  way  of  regulation, 
ought  not  to  be  governed  by  a  more  liberal 
rule  of  interpretation.  In  general,  statutes 
of  frauds  have  been  strictly  construed  always 
and  everywhere. 


Exception  of  leases  for  a  term  not  longer 
than  a  year»  to  take  effect  In  fatnzo,  Is  not 
unreasonable  nor  dangerous.  The  Bngllsh 
statute  excepted'  verbal  leases  for  terms  of 
not  over  three  years.  Reduction  of  the  term 
to  one  year  and  omission  of  annexati<Hi  of 
the  beginning  of  the  term  to  the  date  of  the 
contract  may  have  been  regarded  as  a  wise 
composite  proposition*  Verbal  leases  gener- 
ally create  terms  in  property  of  compare 
aUvely  limited  magnitude  or  extent  and  small 
value.  Large  properties  are  generally  sub- 
jects of  written  leases,  whatever  the  term 
may  be.  Immense  transactions  may  be  per- 
formed within  a  year,  under  a  verbal  con- 
tract All  statutes  of  this  class  mark  the 
distinction  between  large  and  small  transac- 
tions and  estates  of  long  and  short  duration. 
To  date  the  time  from  the  making  of  the 
lease  agreement  wvrks  Inconvenience  and 
hardship  from  both  oversight  and  necessity. 
Very  few  verbal  contracts  of  lease  are  made 
on  the  very  day  of  the  beginning  of  the  term. 
In  most  cases,  it  is  impossible  so  to  make 
them  and  give  the  lessee  the  benefit  of  the 
full  term.  The  landlord  cannot  ordinarily  give 
possession,  nor  the  tenant  enter,  on  that  date. 
An  allowance  of  a  few  days  between  the  soak- 
ing of  the  contract  and  the  beginning  of  the 
term  Is  essential  to  the  convenient  consum- 
mation of  declared  legislative  purpose,  al- 
lowance of  a  verbal  lease  for  a  term  of  one 
year  or  less.  It  must  be  assumed  that  the 
Le^Iature  took  a  reasonable  and.  practical 
view  of  the  subject-matter  of  the  statute, 
in  its  enactment,  and  not  an  ultratechnlcal 
one.  The  obvious  inconvenience  above  sug- 
gested, tending  to  defeat  legislative  purpose, 
may  have  been  the  occasion  of  the  modifica- 
tion of  the  statute,  found  in  the  Code  of  1819, 
respecting  leases,  and  the  further  one  found 
in  the  Code  of  1849,  respecting  contracts 
generally. 

We  are  of  the  opinion,  in  view  of  the  mod- 
ification of  clause  6  of  the  statute,  the  pe- 
culiarity of  its  terms,  the  character  of  the 
legislation,  the  applicable  rules  of  construc- 
tion, and  the  well-considered  decisions  we 
may  invoke  as  precedents,  that  the  verbal 
lease  relied  upon  by  the  defendant  and  found 
by  the  jury  to  have  been  made  la  not  with* 
in  the  statute  and  is  valid;  wherefore  the 
judgment  complained  of  will  be  affirmed. 

LYNCH,  Jt  absent 


W.Va*)  COLE  ▼. 
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COLC  V.  eSORGE   (two  OMM). 
(Not.  3913,  3914.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1920.) 

(SyUabiu  5y  the  OoUrt.) 

f.  Contraott  «=s>75(i)^Agreomont  to  do  what 
OHO  is  logally  bound  to  do  not  a  good  oontldor* 
atlon. 

An  agreement  by  one  to  do  what  he  it  al- 
ready legally  bound  to  do  is  not  a  good  consid- 
eration for  a  promise  made  to  him. 

2.  Bills  and  notot  «=s>l39(i)— Agroemont  by 
indorser  after  notioe  of  protett  to  pay  Inter- 
ott  is  not  oonsldoration  for  lioldor's  promlso 
to  first  oxhaost  malcer'o  property. 

An  agreement  by  the  indorser  of  a  negotia- 
ble promissory  note  made  after  the  said  note 
has  become  due  and  hat  been  duly  protested 
for  nonpayment,  and  due  notice  thereof  giren  to 
him,  that  he  will  pay  the  past  due  interest  in- 
stallments, and  make  payment  of  the  subse- 
quent interest  installments  as  the  same  become 
due,  and  pay  the  protest  fees,  is  not  a  good  con- 
sideration for  a  promise  by  the  holder  of  said 
note  to  forbear  suing  the  indorser  thereon  un- 
til the  property  of  the  maker  has  been  ex- 
hausted. 

3.  BHIs  and  notes  ^s>243— Evidenoo  ^cs>403— 
Indorsor't  contraot  ttatod;  Indortor  oannot 
vary  tormt  of  hit  contract  by  parol  ovidonoo 
of  a  different  widorttanding. 

One  who  places  hit  name  upon  the  back  of 
a  negotiable  promissory  note  without  qualifica- 
tion expressed  in  the  writing,  and  deUvers  it  to 
a  third  party  for  value,  thereby  agrees  to  pay 
to  the  holder  of  such  note  the  amount  thereof 
in  case  the  maker  fails  to  do  so  upon  present- 
ment when  due  and  due  notice  to  him  of  its  dis- 
honor by  nonpayment,  and  he  cannot  vary  the 
terms  of  the  contract  thus  made  by  parol  evi- 
dence of  a  different  contemporaneous  or  prior 
understanding. 

4.  Evidtnco  <dsa44l  ( 1 1 )— Indortor  in  blank  oan* 
not  show  by  parol  a  oontomporaneoot  agreo- 
mtnt  to  bo  liable  at  ouarantor. 

One  who  hat  Indorted  a  negotiable  promit- 
aory  note  in  blank  without  qualification  ex- 
pressed in  the  writing  cannot  show  by  parol, 
as  against  the  person  to  whom  he  delivered  it, 
a  contemporaneous  agreement  between  them 
that  he  was  to  be  Uable  only  as  guarantor  and 
not  as  indorser,  where  no  mistake  or  fraud  in 
procuring  the  indorsement  it  alleged. 

Error  to  Circuit  Court,  Barbour  County. 

Action  by  Tminan  B.  (3ole  against  WUliam 
T.  George.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Action  by  Delbert  Cole  against  William  T. 
George.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

J.  Blackburn  Ware  and  George  &  Wilcox, 
both  of  Philippi,  for  plaintiff  in  error. 

Arthur  S.  Dayton,  of  Philippi,  for  defend- 
ant In  error. 


geoiuI!b  jsoi 

BITZ,  J.  WhUe  these  suits  are  brought 
by  separate  plaintiff^  against  the  same  de- 
fendant, they  involve  tbe  same  questions,  for 
which  reason  they  will  be  considered  to* 
gether. 

They  are  suits  for  the  purpose  of  recover- 
ing against  the  defendant  as  indorser  on  two 
notes  of  J.  y.  Thompson,  one  held  by  each  of 
the  plaintiffs.  It  appears  that  each  of  the 
plaintiffs  had  some  money  for  investment, 
and  the  defoidant  representing  the  holder  of 
these  notes,  for  a  commission  received  from 
such  holder,  indorsed  them  to  the  plaintiffs. 
The  notes  are  negotiable  promissory  notes, 
and  the  indorsement  of  the  defendant  there- 
on is  what  is  termed  an  indorsement  in  blank 
made  by  simply  writing  his  name  across  the 
back  unqualified  by  any  writing  in  oonneo* 
tion  therewith.  The  notes  were  due  at  four 
years  from  their  date,  with  interest  payable 
annually.  The  maker  paid  the  annual  in- 
terest for  the  first  two  years,  and  for  the 
next  year  the  annual  interest  was  paid  by 
the  def^idant  When  the  notes  became  due 
they  were  duly  protested  for  nonpayment, 
and  due  notice  thereof  given  to  the  defend- 
ant. To  these  suits  he  sets  up  two  matters 
of  defense: 

First,  that  shortly  after  these  notes  be- 
came due  he  learned  that  the  maker,  J.  V. 
Thompson,  was  being  sued  by  a  number  of 
his  creditors,  and  that  he  went  to  the  plain- 
tiflls  and  advised  them  that  he  desired  to 
have  judgments  obtained  upon  these  notes 
against  the  maker,  and  that  if  they  would 
turn  the  notes  over  to  him  for  that  purpose 
he  would  obtain  the  Judgments  thereon  at 
his  own  expense,  and  would  also  pay  the  in- 
terest then  past  due,  and  pay  the  same  in 
the  future  as  it  became  due,  and  pay  the  pro- 
test fees  which  had  accrued.  The  notes  were 
turned  over  to  him  with  this  understanding, 
which  is  evidenced  by  a  writing  given  by 
him  to  the  plaintiffs.  In  this  writing,  in  ad- 
dition to  what  is  above  stated,  he  recites 
that  any  amount  collected  by  him  on  the 
notes,  or  on  any  judgment  that  he  obtains  in 
his  own  name  thereon,  shall  be  turned  over 
to  the  plaintiff,  to  the  extent  that  it  may 
be  necessary  to  pay  any  unpaid  balance  re- 
maining due  the  plaintiffs  at  such  time,  and 
that  he  as  indorser  will  pay  to  the  plaintiffs 
any  sum  necessary  to  make  up  the  amount 
due  them  in  case  Uiere  is  not  sufficient  recov- 
ered from  J.  V.  Thompson  for  that  purpose. 
It  is  further  recited  in  this  writing  that  his 
liability  as  indorser  shall  be  in  no  wise  af- 
fected by  the  transaction.  By  a  special  plea 
be  sets  up  this  arrangement,  and  says  that 
by  it  he  became  a  guarantor  on  the  notes,  or 
rather  that  the  plaintiffs  agreed  to  postpone 
their  collecticm  from  him  as  indorser  until 
the  estate  of  J.  V.  Thompson  was  exhausted ; 
^Uiat  J.  y.  Thompson  has  been  declared  bank- 
rupt, and  has  a  very  large  estate,  but  that 
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the  same  has  not  yet  been  wound  up,  where- 
fore no  right  of  action  exists  in  the  plaintiffs 
against  him.  The  court  below  rejected  this 
plea.  It  may  be  doubted  whether  the  con- 
struction put  upon  that  agreement  by  the 
defendant  is  Justified,  but  assuming  that  the 
plaintiffs  did  agree  with  him  that  they  would 
not  sue  him  until  J.  V.  Thompson's  estate 
was  exhausted,  was  there  any  consideration 
for  such  an  agreement  for  forbearance?  The 
only  thing  that  the  defendant  agreed  to  do 
was  to  pay  the  interest  then  due  upon  the 
notes,  and  to  pay  the  annual  interest  there- 
on thereafter  as  the  same  became  due,  and 
the  protest  fees,  and  to  prosecute  a  suit  in 
his  own  name  against  Thompson,  the  maker, 
without  expense  to  the  plaintiffs.  All  of 
these  things  he  was  obliged  to  do  at  any  rate. 
It  is  admitted  in  his  pleading  that  the  notes 
were  past  due,  that  they  had  been  duly  pro- 
tested, and  that  he  had  received  due  notice 
of  their  dishonor.  He  thereupon  became 
obliged  to  pay  the  notes,  and  when  he  agreed 
to  pay  the  annual  interest  past  due,  and  as 
the  same  became  due  thereafter,  and  to  pay 
the  protest  fees,  he  was  giving  to  the  plaintiffs 
nothing  that. they  were  not  entitled  to  re- 
ceive from  him.  His  agreement  not  to  charge 
the  plaintiffs  fees  for  prosecuting  suits  in 
his  own  name  against  Thompson  could  not  be 
any  consideration,  for  the  reason  that  it  was 
his  duty  to  pay  off  the  notes  after  the  same 
were  dishonored  without  requiring  the  plain- 
tiffs to  sue  him  or  any  one  else  thereon,  and 
such  suits  were  prosecuted  for  his  own  bene- 
fit. 

[1,2]  It  Is  very  well  established  that  an 
agreement  to  do  what  one  is  already  legally 
bound  to  do  is  not  a  good  /^nsideration  for  a 
promise  made  to  him.  Vance  v.  Ellison,  76 
W.  Va.  592,  85  S.  E.  776.  And  the  promise  of 
one  liable  to  pay  a  promissory  note  to  make 
certain  payments  thereon,  made  after  the 
same  is  due,  is  not  a  good  consideration  for 
an  agreement  to  extend  the  time  of  payment 
upon  said  note.  6  R.  C.  L.  tit  "Contracts," 
S  78;  Davis  v.  Stout,  126  Ind.  12,  25  N.  E. 
862,  22  Am.  St.  Rep.  565;  Wells  v.  Hughes, 
89  Va.  543,  16  S.  E.  689;  Bender  v.  Been, 
78  Iowa,  283,  43  N.  W.  216,  5  L.  B.  A.  596. 
The  court  below  therefore  committed  no  er- 
ror in  rejecting  this  defense. 

[3,4]  The  other  defense  made  by  the  de- 
fendant is  that  at  the  time  he  indorsed  these 
notes  to  the  plaintiffJ9  it  was  agreed  between 
him  and  the  plaintiffs  that  he  should  not  be 
liable  thereon,  and  should  not  be  sued  there- 
on until  the  estate  of  the  maker  had  been  ex- 


hausted. In  other  words,  that  he  was  only 
a  guarantor  for  the  payment  of  these  notes, 
and  not  an  indorser  thereon.  This  defense 
was  likewise  rejected  by  the  circuit  court 
The  plaintiffs  Insist  that  to  allow  the  defend- 
ant to  prove  this  matter  in  defense  would 
be  to  change  the  terms  of  the  contract  It 
must  be  borne  in  mind  that  one  who  places 
his  name  upon  the  back  of  a  negotiable  note 
in  regular  order  of  indorsement,  and  delivers 
it  to  another,  agrees  to  pay  the  amount  of 
that  note  to  the  holder  thereof,  in  case  the 
maker  does  not  pay  the  same  at  maturity, 
provided  due  notice  is  given  to  him  of  its 
dishonor.  The  obligation  is  Just  as  binding 
upon  the  indorser  as  if  he  had  written  out 
this  agreement  over  his  signature.  Now 
suppose  he  had  written  such  an  agreement 
as  this  and  signed  his  name  to  it,  could  be  be 
heard  to  say  when  sued  upon  it  that  there 
was  a  contemporaneous  oral  understanding 
that  before  he  would  be  bound  the  original 
obligor  must  first  be  exhausted?  This  would 
violate  our  well-established  rule  denying  the 
right  of  a  party  to  an  instrument  to  vary 
the  terms  or  conditions  thereof  by  parol  evi- 
dence. He  can  say,  of  course,  as  betweoi 
him  and  the  party  with  whom  he  dealt  or 
one  charged  with  knowledge  of  their  trans- 
actions, that  it  was  delivered  upon  condi- 
tions, and  that  those  conditions  have  not 
been  performed,  hence  there  is  no  liability 
upon  him,  or  that  it  was  procured  from  him 
by  fraud,  or  that  the  holder  procured  it  from 
him  without  consideraticHi ;  but  it  will  be 
noted  that  these  defenses  deny  any  liability 
upon  the  paper.  Where,  however,  the  defend- 
ant admits  that  he  is  liable  because  he  in- 
dorsed his  name  upon  the  paper,  he  cannot 
prove  that  there  was  a  contemporaneous 
parol  understanding  or  agreement  that  he 
would  be  bound  in  any  different  way  from 
that  which  the  contract  contained  upon  the 
paper  imports.  Ware  y.  Allen,  128  17.  S. 
590,  9  Sup.  Gt  174,  82  L.  Ed.  563;  Watson  v. 
Hurt,  6  Grat  (Va.)  633;  Woodward  v.  Fos- 
ter, 18  Grat  (Va.)  200 ;  CJharles  v.  Denis,  42 
Wis.  56,  24  Am.  Rep.  383 ;  Aronson  v.  Nuren- 
berg,  218  Mass.  376,  105  N.  E.  1056;  Beach  v. 
Nevins,  162  Fed.  129,  89  C.  O.  A.  129,  18  U 
R.  A.  (N.  S.)  288,  and  authorities  cited  in 
the  note.  The  circuit  court  therefore  com- 
mitted no  error  in  rejecting  this  defense. 

Our  conclusion  is,  therefore,  to  affirm  the 
judgment  tn  each  of  the  cases. 

LYNCH,  J.,  absent 
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S.  D.  Stokes,  of  WUliamBon,  for  defendant 
in  error. 


(No.  40M.) 


(Supreme  Court  of  Appeals  of  West  Vircpiiua. 

May  11,  1920.) 

(Byllalus  J>y  the  0<mrt.). 

I.  Attachment  ^=>  122 (2)— Affidavit  not  ttatino 
material  facts  cannot  b^  amended  by  another 
affidavit 

An  affidavit  for  an  attachment  upon  any  of 
the  grounds  prescribed  by  section  1  of  chapter 
106  of  the  Code  (sec.  4455),  except  the  first, 
which  fails  to  make  any  statement  of  the  mate- 
rial facts  relied  upon  to  show  the  existence 
of  the  grounds  for  the  attachment,  is  void,  and 
cannot  subsequently  be  amended  by  the  filing 
of  another  affidavit  purporting  to  state  such 
material  facts. 


2.  Attachment  ^s»l  1 5— Distinct  gronnds  should 
be  Joined  in  the  oonjunctive,  but  different 
phases  of  a  single  gronntdl  may  be  in  the  dis- 
junetive. 

Where  an  attachment  is  sued  out  and  re- 
liance is  had  upon  two  or  more  distinct 
grounds  for  support  thereof,  they  should  be 
joined  in  the  conjunctive;  but  where  only  one 
ground  of  attachment  is  relied  upon,  and  two 
or  more  phases  of  the  same  fact  which  con- 
stitutes such  ground  are  stated,  the  joinings 
of  such  different  phases  in  the  disjunctive  will 
not  invalidate  the  attachment  affidavit. 

3.  Attachment  ^3s»li5  —  Affidavit  setting  out 
two  phases  of  the  same  fact  will  not  be 
quashed. 

An  attachment  sued  oat  upon  the  fifth 
ground  given  by  section  1  of  chapter  106  of 
the  Code  (sec.  4455),  that  the  defendant  is  con- 
verting, or  is  about  to  convert,  his  property,  or  a 
material  part  thereof,  into  money  or  securities, 
with  intent  to  defraud  his  creditors,  will  not 
be  quashed  because  the  attachment  affidavit 
states  that  the  defendant  is  converting,  or 
is  about  to  convert,  his  property,  or  a  mate- 
rial part  thereof,  into  money  or  other  secu- 
rities. This  is  but  the  declaration  of  two  pbas- 
es  of  the  same  fact  which  constitutes  the  basis 
of  the  attachment. 

Brror  to  Circuit  Conrt,  Mingo  County. 

Suit  by  Thomas  Hatfield  by  motion  for 
judgment  against  Tliomas  Blount,  with  at- 
tachment against  defendant's  property,  in 
which,  after  the  granting  of  a  motion  to 
quash  the  attacliment  and  afiSdavit  and  the 
filing  of  another  afiftdavlt,  the  National  Bank 
of  Commerce  intervened  by  suit  against  de- 
fendant Blount,  and  attached  the  same  prop- 
erty. Intervener  was  allowed  to  make  de- 
fense against  plaintiff's  attachment,  its  mo- 
tion to  quash  plaintiff's  attachment  was  over- 
ruled, and  plaintiff's  lien  was  held  superior 
to  its  lien,  and  intervener  brings  error.  Re- 
versed, and  judgment  entered  holding  that 
plaintiff  had  no  lien  by  virtue  of  his  attach- 
ment. 

Goodykoont2,  Scherr  &  Slaven,  of  WIlliaHi- 
8on,  for  plaintiff  in  error. 


ItITZ»  J.  The  plaintiff,  Thomas  Hatfield, 
instituted  a  suit  by  motion  for  judgment  in 
the  circuit  court  of  Mingo  county  against  the 
defendant,  Thomas  Blount,  and  filed  an  affi- 
davit upon  whidi  was  issued  an  order  of  at- 
tachment, which  was  in  turn  levied  upon  cer^ 
tain  real  estate,  as  well  as  an  automobile  be- 
longing to  the  defendant  Subsequently  the 
National  Bank  of  Commerce  instituted  its 
suit  against  the  same  defendant,  and  upon  an 
afi^davit  filed  an  attachment  was  sued  out 
and  levied  upon  the  same  property.  The  de- 
fendant appeared  to  the  action  of  Hatfield 
and  moved  to  quash  the  attachment  issued 
thereon  upon  the  ground  that  the  affidavit 
was  not  sufficient  The  attachment  was  is- 
sued upon  the  fifth  ground  prescribed  in  sec- 
tion 1  of  chapter  106  of  the  Code  (sec.  4455), 
that  the  defendant  is  converting,  or  is  about 
to  convert,  his  property,  or  a  material  part 
thereof,  into  money  or  securities,  with  intent 
to  defraud  his  creditors.  The  affidavit  does 
not  state  any  facts  upon  which  this  conclu- 
sion is  based,  lis  is  required  by  the  statute. 
It  does  not  even  undertake  to  axnply  with 
this  requiranent.  The  court  sustained  this 
motion  and  quashed  the  attachment  and  the 
affidavit,  but  the  plaintiff  thereupon  filed  an- 
other affidavit  in  which  he  stated  at  consid- 
erable length  the  material  facts  upon  which 
he  relied  to  justify  the  conclusion  that  the 
defendant  was  converting,  or  about  to  con- 
vert, his  property  into  money  or  securities, 
with  intent  to  defraud  his  creditors,  and 
averring  in  this  affidavit  that  these  facts 
were  in  addition  to  those  stated  in  the  former 
affidavit,  and  had  come  to  his  knowledge 
since  he  filed  the  former  affidavit.  A  motion 
was  made  by  the  defendant  to  quash  this  affi- 
davit. About  this  time  the  National  Bank  of 
Commerce  intervened  under  the  statute,  fil- 
ing its  petition  showing  that  it  was  an  at- 
tachment creditor,  having  a  debt  against 
Blount,  and  desired  to  come  in  for  the  pur^ 
pose  of  contesting  the  lien  claimed  by  the 
plaintiff  by  virtue  of  his  attachment  The 
matters  arising  upon  the  petition  were  heard 
by  the  court,  and  the  court  found  that  the 
bank  did  have  a  valid  claim  against  the  de- 
fendant, and  had  a  valid  attachment  against 
his  property,  and  allowed  it  to  make  defense 
against  the  plaintiff's  attachment  The  bank 
thereupon  moved  to  quash  the  plaintiff's  at- 
tachment upon  the  grounds  above  stated,  and 
if  the  attachment  could  not  be  quashed  that 
the  plaintiff's  lien  be  held  to  l>e  subordinate 
to  the  lien  of  the  bank.  The  court  upon  the 
hearing  overruled  the  motion  to  quash  the  at- 
tachment of  the  plaintiff,  and  held  that  the 
plaintUTs  lien  by  virtue  thereof  was  superior 
to  the  lien  of  the  bank,  to  review  which  judg- 
ment this  writ  of  error  is  prosecuted. 


«s»For  other  caste  lee  aame  topic  and  ^CBT-NUMBBR  In  all  Key-NvmlMMd  Dlgtesto  and  lad 
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n»  2]  It  is  contended  tbat  whUe  tbe  statute 
permits  a  plaintiff  suing  out  an  attachment 
to  file  a  supplemoital  affidavit  stating  any 
other  facts  which  may  since  have  come  to  his 
knowledge,  which  are  relied  upon  to  support 
the  grounds  of  the  attachment,  that  does  not 
apply  in  this  case,  for  the  reason  that  no 
facts  were  stated  in  the  original  affldayit,  and 
£or  that  reason  the  second  aihdavit  could  not 
be  treated  as  a  supplemental  one,  or  as  a 
statement  of  facts  in  addition  to  those  for- 
merly stated  when  there  had  been  none  for- 
merly stated.  The  original  affidavit  ffied  by 
the  plaintiff  simply  states  the  ground  upon 
which  the  attachment  was  sued  out  to  be  that 
the  defendant  is  converting,  or  is  about  to 
convert,  his  property  Into  money  or  securi* 
ties,  with  intent  to  defraud  his  creditors. 
There  is  no  statement  of  any  material  facts 
upon  which  this  conclusion  is  based  as  the 
statute  requires.  If  there  had  been  an  at* 
tempt  to  comply  with  the  statute  by  the  state- 
ment of  material  facts  relied  upon,  then  there 
la  auth(Nrity  for  filing  a  supplemental  affidavit 
to  bring  in  facts  coming  to  the  knowledge  of 
the  party  since  the  time  of  the  fllmg  of  the 
original  affidavit.  In  this  case  we  have  the 
supplemental  affidavit,  in  wbidi  the  plaintiff 
swears  that  all  of  the  facts  therein  contained 
existed  at  the  time  of  filing  the  original  affi- 
davit, but  that  they  have  all  come  to  hia 
knowledge  since  that  time.  .This  is  equiva- 
lent to  saying  that  he  knew  of  no  facts  at 
the  time  he  filed  the  original  affidavit  whidi 
Justified  the  suing  out  of  the  attachment  It 
cannot  be  said  that  it  constitutes  an  amend- 
ment or  a  statement  of  additional  facts,  as 
contemplated  by  the  statute,  for  there  were 
no  facts  set  up  originally.  The  original  affi- 
davit was  absolutely  void,  and  no  attacdmient 
should  ever  have  been  issued  thereon,  and 
under  our  holding  an  aosolutely  voidj  affidavit 
cannot  be  amended.  Ck>sner  v*  Smith,  36  W. 
Va.  788,  15  S.  B.  077;  United  States  Baking 
Co.  v.  Bachman,  88  W.  Va.  84,  18  S.  E.  382 ; 
Shlnn  on  Attachments,  |  152.  ThlB  original 
affldlivit  and  the  attachment  issued  thereon 
the  court  did,  on  motion  of  the  defendant, 
quash ;  but  the  effect  of  his  subsequent  hold- 
ing was  that  by  ffilng  a  supplemental  affi- 
davit it  was  brought  bade  into  life,  notwith- 
standing no  order  was  ever  entered  setting 
aside  the  Judgment  quashing  the  same. 

[8]  It  is  further  asserted  that  the  affidavit 
is  fatally  defective  in  that  it  alleges  grounds 
for  the  attachment  in  the  disjunctive.  It  as- 
serts that  the  defendant  has  converted,  or  is 
about  to  convert,  his  property  into  money  or 
securities,  with  Intent  to  defraud  his  credi- 
tors. There  is  no  doubt  but  that  when  differ- 
ent grounds  are  relied  uxK>n  to  support  an 
attachment  they  must  be  Joined  in  the  con- 
junctive, else  the  defendant  would  not  know 
upon  which  of  the  grounds  the  attachment 
was  based.    It  would  be  no  more  than  saying 


that  one  or  the  other  of  them  ezistm  wtthout 
saying  which.  But  where  only  one  ground 
of  attachment  is  relied  upon,  as  is  the  case 
here,  and  two  or  more  phases  of  the  same 
fact  which  constitutes  such  ground  are 
stated,  the  Joining  of  the  different  phases  in 
the  disjunctive  will  not  invalidate  the  attach* 
ment  affidavit  Piedmont  Grocery  Ck».  v. 
Hawkins,  83  W.  Va.  180,  08  S.  E.  155,  4  A.  U 
It  828. 

Our  conclusion  is  that  the  original  affi- 
davit, being  absolutely  void  for  failure  to 
state  the  material  facts  upon  which  the 
ground  of  attachment  is  based,  could  not  be 
amended,  and  that  the  court  erred  in  holding 
that  the  plaintiff  had  a  Hen  by  reason  of  his 
attachment  superior  to  the  lien  of  the  bank. 

We  will  reverse  the  Judgment  of  the  cir- 
cuit court  and  enter  Judgment  here  holding 
that  the  plaintiff  has  n6  lien  by  virtue  ot  the 
attachment  sued  out  by  hinu 

LYNCH,  J.,  absent 


(MW.ya.4M) 
STATE  V.  HEN8LEY.    (No.  3870.) 

(Supreme  Ck>urt  of  Appeals  of  West  VlrglDia. 

Iday  11,  1620.) 

(ByUabw  hy  the  Court.) 

1.  Crfmlsal  law  «X9304(5)— SspreoM  Court  ef 
Appeals  Judicially  ksows  the  oosaties  aid 
the  oosn^  seats  therels. 

This  court  Judicially  knows  tbat  Kingo  is 
one  of  the  counties  of  this  state,  and  that  the 
dty  of  Williamson  is  its  county  seat 

2.  Intpxicatino  liquors  ^=»224— On  a  oharge  of 
bringing  whisky  and  brandy  into  state,  proof 
that  they  are  Intoxioating  is  unnecessary. 

Where,  in  a  prosecution  for  bringing  intox- 
icating liquors  into  the  state,  or  carrying  the 
same  from  one  point  in  the  state  to  another' 
therein,  in  violation  of  the  prohibition  laws, 
the  evidence  shows  that  the  substance  so  trans- 
ported was  whisky  and-  brandy,  it  is  not  neces- 
sary, in  order  to  a  conviction  of  the  defendant, 
to  prove  that  whisky  and  brandy  will  produce 
intoxication.  They  are  spirituous  liquors,  and 
as  such  their  transportation  into  the  state,  or 
from  place  to  place  within  the  state,  is  inhibited 
and  made  unlawful. 

Error  to  Circuit  0>urt,  Mingo  Gounty. 

Rufus  Hensley  was  convicted  of  bringing 
intoxicating  liquors  into  the  state  and  of 
carrying  such  liquors  between  points  in  the 
state,  and  he  brings  error.    AfOrmed. 

8.  B.  Avis^  of  (Charleston,  for  plaintiff  In 
error. 

E.  T.  England,  Atty.  C^en.,  Oharles  Bltchle^ 
Asst  Atty.  Gen.,  and  Jno.  T.  SUnms»  of 
Charleston,  for  the  Sta^. 
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found  guilty  by  the  verdict  of  a  jury  upon 
an  indictment  charging  him  with  a  viQlatlon 
ot  the  prohibition  laws,  in  that  he  brought 
Intoxicating  Ukiuora  into  the  state  of  West 
Virginia,  and  also  carried  such  intoxicating 
liquors  from  one  point  in  the  state  to  an- 
other potDt  therein,  and  to  the  Judgm^it  of 
the  circuit  court  sentencing  him  to  pay  a 
fine,  and  to  serve  a  term  of  imprisonment, 
he  prosecutes  this  writ  of  error. 

It  appears  that  about  the  28th  of  August, 
1918,  a  prohibition  officer  located  at  the  city 
of  Williamson,  in  the  <x>unty  of  Mingo,  was 
informed  by  some  one  that  there  i^ould  be 
some  parties  coming  in  cm  the  early  mom- 
lug  passenger  train  with  contraband  whisky, 
and  he  procured  the  services  of  two  other 
officers  to  assist  him  in  watching  this  train, 
for  the  purpose  of  apprehending^  any  guilty 
parties.  When  the  passenger  train  arrived 
tie  and  the  persons  whom  he  had  called  to 
his  assistance  observed  three  men  get  off  t^e 
passenger  train  on  the  side  opposite  to  that 
ftom  which  passengers  were  being  discharg- 
ed. These  three  parties,  it  was  observed, 
had  grips  and  packages  whlcii  to  the  mind 
of  the  prohibition  officer  wefe  suspicious  in 
character.  He  testifies  that  the  defendant 
was  one  of  these  three  men;  that  one  of  the 
officers  with  him  followed  the  defendant 
whHe  he  went  around  in  another  direction  to 
assist  in  arresting  him.  He  and  the  other 
officer  who  was  following  the  def^dant  tes- 
tify that  when  the  defendant  observed  that 
tie  was  being  followed,  and  was  being 
watched  by  the  prohibition  officer,  he  de- 
posited the  grip  which  he  was  carrying,  as 
well  as  a  parage  which  he  had  In  his  arms, 
upon  the  sidewalk,  and  went  off  in  the  di- 
rection of  Tug  river,  which  at  this  point  is 
the  line  between  the  state  of  West  Virginia 
and  the  state  of  Kentucky.  He  was  follow- 
ed by  one  of  the  officers,  and,  noticing  this, 
he  quickened  his  gait  until  before  he  reached 
the  river  bank  he  was  running,  and  disap- 
peared over  the  river  bank  and  across  the 
river  into  the  state  of  Kentucky,  thus  avoid- 
ing arrest-  Tlie  package  and  the  grip  which 
he  placed  upon  the  sidewalk  were  recovered 
by  the  prohibition  officer,  and  found  to  con- 
tain 2  quarts  of  brandy  and  24  pints  of 
whisky.  The  defendant  was  thereupon  in- 
dicted, and  upon  his  return  into  the  county 
of  Mingo  was  arrested  and  tried  for  the  of- 
fense. He  testified  tliat  he  got  off  the  pas- 
senger train  on  the  morning  In  question. 
He  denied,  however,  that  he  had  any  grip  or 
any  package  with  him,  but  says  that  he  went 
from  the  station  to  his  home  in  the  ordina- 
ry way,  and  that  he  was  not  followed  by 
any  prohibition  officer,  or  any  other  officer. 
In  other  words,  his  defense  was  that  the  of- 
ficers were  mistaken  in  id^tifying  him  as 
the  man  whom  th^  followed  and  who  dis- 
appeared across  the  river.    He  introduced 


some  other  evidence  tending  to  corroborate 
his  theory  of  defense. 

To  reverse  the  judgment  he  relies  upon 
two  assignments  of  error:  IMrst,  he  says 
that  the  venue  was' not  proved;  and,  secondt 
that  it  is  not  shown  that  the  liquors  were 
intoxicating. 

[1]  As  to  the  first  proposition,  it  suffices 
to  say  that  the  witnesses  who  testified  for 
the  state  swore  that  the  occurrence  was  in 
Mingo  county  and  in  the  dty  of  Williamson. 
This  court  knows  Judicially  that  Mingo  is 
one  of  the  counties  of  this  state,  and  that 
the  city  of  WiUiamson  is  the  county  seat  of 
that  county*  so  that  there  is  no  merit  in  that 
assignment  of  error. 

[2]  Neither  is  there  merit  in  the  assign- 
ment of  error  that  the  liquors  were  not 
proved  to  be  intoxicating.  The  prohibition 
officer  stated  that  the  package  and  grip  plac- 
ed upon  the  sidewalk  by  the  defendant  con- 
talhed  24  pints  of  whisky  and  2  qudrts  of 
brandy;  that  he  knew  the  fluid  contained 
in  the  bottles  was  whisky  and  brandy  from 
the  fact  that  It  was  so  labeled  anc|  had  the 
government  stamp  thereon.  It  is  true  no 
evidence  was  offered  to  show  that  the  whis- 
ky and  brandy  were  intoxicating,  nor  was 
it  necessary  that  evidence  should  be  intro- 
duced for  this  purpose.  Sufficient  proof  was 
offered  to  justify  the  jury  in  finding  that 
the  substance  contained  In  the  bottles  was 
whisky  and  brandy  and  when  this  Is  the 
case  it  is  not  at  all  necessary  to  prove  that 
these  substances  are  Intoxicating.  They  are 
spirituous  liquors,  and  their  transportation 
into  the  state,  or  from  one  point  to  another 
within  the  state,  Is  inhibited  by  the  act. 

Tlie  case  of  State  v.  Denntson,  101  S.  E. 
458,  relied  upon  by  the  defendant,  has  no 
application  here.  In  that  case  the  defense 
was  that  while  the  bottle  was  labeled  whis- 
ky, it  contained  as  a  matter  of  f&ct  another 
concoction,  which  was  neither  a  spirituous, 
vinous,  nor  malt  liquor,  and  the  state  in- 
sisted that,  even  though  it  was  not  whisky, 
as  the  label  on  the  bottle  Indicated,  the  de- 
fendant was  not  entitled  to  show  that  It  was 
not  intoxicating.  We  held  in  that  case,  how- 
ever, that  where  the  substance  up<m  which 
the  state  relied  for  conviction  was  neither 
a  spirituous,  vinous,  nor  malt  liquor,  but 
was  some  other  concoction,  it  was  necessary 
to  show  that  it  was  intoxicating,  but  that 
where  it  was  one  of  the  liquors  specifically 
inhibited  by  the  act,  to  wit,  either  a  spirit- 
uous, vinous,  or  malt  liquor,  no  such  show- 
ing was  necessary.  In  this  case  the  defend- 
ant does  not  attempt  to  show  that  the  bot- 
tles which  he  is  charged  with  having  trans- 
ported did  not  contain  whisky  and  brandy. 
If  he  had  admitted  carrying  the  liquors,  as 
was  done  in  the  Dennlson  Case,  but  at- 
tempted to  show  that  the  bottles  did'  not 
contain  whisky  and  brandy,  but  another  con- 
coction,   which  was   neither  a  .4>irltuou8, 
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malt,  nor  Tinomi  liqnar,  then  it  would  have 
been  necessary  to  show,  if  the  Jury  believed 
him  in  this  regard,  that  such  other  drink 
was  intoxicating. 

We  find  no  error  in  the  judgment  oom> 
plained  of,  and  affirm  the  same. 

LYNCH,  J„  absent 


(86  W.  Va.  102) 

SPRING  V.  AMERICAN  TELEGRAPH  & 
TELEPHONE  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  13,  1020.) 

{Syllahus  hp  the  Court,) 

1.  Evldenoa  <d=s>34,  46,  48— Courts  do  not  tako 
notioe  of  federal  departmental  acts  not  of 
general  publio  Interest. 

The  courts  of  this  state  take  judicial  notice 
of  the  laws  of  the  United  States,  proclamations 
of  the  President  of  the  United  States,  and  of- 
ficial acts  of  the  heads  of  the  executiye  depart- 
ments of  the  federal  government  of  public  no- 
toriety or  general  public  interest,  but  not  of 
departmental  acts  haying  no  such  character. 

2.  Telegraphs  and  telephones  ^=^263;^,  New, 
Vol.  7A  Key-No.  Series— Federal  oontrol  Is 
not  Inconsistent  with  owner's  duty  to  extend 
and  maintain  lines. 

The  complete  and  ezclusive  possession,  su- 
pervision, control,  and  operation  of  all  the  tele- 
graph and  telephone  systems  within  the  juris- 
diction of  the  United  States  and  of  all  the  equip- 
ment, supplies,  and  materials  belonging  or  per- 
taining thereto  for  war  purposes  by  the  govern- 
ment of  the  United  States,  authorized  by  Joint 
Resolution  No.  38  of  the  Sixty-Fifth  Congress 
and  taken  and  assumed  by  the  Postmaster  Gen- 
eral, under  and  by  virtue  of  a  proclamation  is- 
sued by  the  President,  is  not  inconsistent  with 
right,  power,  and  duty  on  the  part  of  an  owner 
of  such  a  system  to  extend  its  lines  and  im- 
prove, maintain,  and  repair  it,  within  the  period 
of  such  possession,  supervision,  control,  and 
operation. 

3.  telegraphs  and  telephones  ^=>263^,  New, 
Vol.  7A  Key-No.  Series— Declaration  for  neg- 
ligent injury  held  not  demurrable  on  ground 
of  federal  control. 

Though  there  may  be  no  right  of  action 
against  a  telegraph  and  telephone  company  for 
damages  for  an  injury  inflicted  by  the  negligent 
use  of  a  vehicle  owned  by  it,  while  driven  by  an 
agent  or  employe  of  the  federal  government, 
within  the  period  of  such  possession,  supervi- 
sion, control,  and  operation  and  in  the  operation 
of  such  system,  a  count  in  a  dedaration  against 
such  owner,  seeking  recovery  of  such  damages 
and  chargiuip  that  the  defendant,  while  using 
such  vehicle  In  the  operation  of  such  system, 
by  its  servants,  agents,  and  employes,  so  in- 
flicted the  injury,  cannot  be  successfully  de- 
murred to,  on  the  ground  of  such  federal  con- 
trol of  its  telegraph  or  telephone  system  at  the 
date  of  the  injury. 


Case  Certified  traai  Circuit  Ooart»  Preston 

County. 

Action  by  W.  R.  Spring  against  the  Amer- 
ican Telegraph  &  Telephone  Company.  De- 
murrer to  declaration  overruled,  and  deci- 
sion certified  for  review.    Order  afllrmed. 

F.  E.  Parrack,  ol  Tunnelton,  for  plalntllt. 
Martin  &  Seibert,  of  Martlnshurg,  for  de- 
fendant. 

POFFENBARGER,  J.  Deeming  itself  not 
liable  for  the  injury  complained  of  in  the  dec- 
laration filed  in  thla  case,  the  defendant  de- 
murred to  the  declaration^  and  the  court  be- 
low, having  overruled  the  demurrer,  has  cer- 
tified its  decision  thereon  to  this  court  for 
review. 

The  purpose  of  the  action  is  recovery  of 
damages  for  an  injury  to  the  plalntifTs  an- 
tomobile,  by  a  collision  with  one  of  the  de- 
fendant's motortrucks,  on  a  highway,  wtdcfa* 
the  declaration  alleges,  was  occasioned  by  the 
negligence  of  the  defendant,  its  agents  and 
employ^  In  the  driving  and  management  of 
the  motortruck.  The  injury,  as  set  forth  in 
the  declaration,  occurred  August  IS,  1918^ 
while  the  defendant's  telephone  and  t^e- 
graph  lines,  offices,  equipment,  supplies,  and 
materials  were  under  the  supervision  and 
control  and  in  the  possession  of  the  govern- 
ment of  the  United  States,  under  and  by  vir- 
tue of  Joint  Res<dution  No.  38  of  the  Sixty- 
Fifth  Congress,  approved  July  16,  1918  <U. 
S.  Comp.  St  Ann.  Supp.  1919,  §  3115%x),  and 
the  President's  proclamation  of  July  22^ 
1918,  by  which  he  took  possession  and  as- 
sumed control  and  supervision  of  "every  t^- 
egraph  and  telephone  system,  and  every  part 
thereof,  within  the  Jurisdiction  of  the  United 
States,  including  all  equipment  thereof  and 
appurtenances  thereto  whatsoever  and  all 
materials  and  supplies,"  and  authorized  and 
directed  the  exercise  of  such  supervision,  pos- 
session and  control  by  the  Postmaster  Gen- 
eral. 

[1]  Judicial  notice  of  the  Joint  resolution, 
the  proclamation,  and  Hie  fact  that  all  tele- 
graph and  telephone  lines  were  under  federal 
control,  management,  and  operation  on  the 
alleged  date  of  the  injury  complained  of  must 
be  readily  and  unqualifiedly  admitted.  Goeur 
d'Alene,  etc.,  Co.  v.  Miners'  Union  (C  C.) 
51  Fed.  260,  19  L.  R.  A.  382 ;  Prince  v.  SkU- 
lin,  71  Me.  361,  36  Am.  Rep.  325;  Heath  y. 
Wallace,  138  U.  S.  573,  11  Sup.  Ct  380,  34 
L.  Ed.  1063;  Caha  v.  United  States,  152  U. 
S.  211,  14  Sup.  Ct  513,  38  L.  Ed.  415;  15  R. 
C.  L.  p.  1109.  In  so  far  as  they  or  any  of 
them  may  constitute  ground  of  defense,  they 
are,  therefore,  available  on  the  demurrer.  It 
is  obviously  unnecessary  to  plead  in  any 
proceeding  what  is  within  the  Judicial  knowl* 
edge  of  the  court.  Section  4  of  chapter  13, 
Code  (sec.  333),  does  not  preclude  Judicial 
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notice  of  these  matters.  It  pertains  only  to 
laws  of  other  states  and  of  the  United  States. 
As  to  the  former,  It  Is  a  liberalizing  or  en- 
abling statute,  adding  subjects  of  judicial 
notice.  15  R.  C.  L.  p.  1071.  As  to  laws  of 
tlie  United  States,  It  la  merely  declaratory. 
15  R.  C.  L.  p.  1004. 

[2,  3]  The  recent  state  and  federal  deci- 
sions invoked  in  support  of  the  demurrer 
were  all  rendered  In  cases  Involving  relations, 
situations,  facts,  and  causes  of  action  nfateri- 
ally  different  from  those  upon  which  this  ac- 
tion is  predicated.  N.  P.  Railway  Ck>.  v. 
North  Dakota,  250  U.  S.  135,  39  Sup.  Ct.  502, 
63  L.  Ed.  807,  Dakota  Central  Telephone  Co. 
V.  South  Dakota,  250  U.  S.  163,  39  Sup.  Ct 
507,  63  L.  Ed.  910,  4  A  L.  R.  1623,  and  Pnb- 
Uc  Service  Com.  v.  N.  B.  Tel.  &  TeL  Co.,  232 
Mass.  465,  122  N.  EL  567,  4  A  L.  R.  1662,  and 
250  U.  S.  105,  39  Sup.  Ct  5U,  63  L.  Ed.  984, 
Involved  questions  pertaining  to  the  validity 
of  federal  rates  on  intrastate  business,  dif- 
ferent from  those  prescribed  by  state  author- 
ity— ^railroad  rates  In  the  first  ^Lad  telephone 
rates  In  the  other. two.  They  are  conclusive 
of  the  validity  and  effectiveness  of  the  con- 
gressional and  federal  executive  action  and 
of  its  supremacy  over  state  laws  and  state 
executive  acts.  Considered  In  connection 
with  the  johit  resolution  and  proclamation, 
they  also  afllrm  fiompleteness  and  exduslve- 
ness  of  federal  control  of  telegraph  and  tele* 
phone  lines,  equipment,  supplies,  and  materi- 
als as  well  as  of  such  railway  lines  as  were 
taken  over  by  the  government  But  none  of 
them  Involved  the  precise  question  we  have 
bere,  liability  of  a  telephone  company  for  an 
injury  inflicted  by  the  use  of  its  property 
while  federal  control  and  operation  obtained. 
Bights  of  action  against  the  Western  Union 
T^egraph  Company  for  negligent  delay  In  the 
transmission  of  telegrams  were  denied  by  the 
courts  of  Arkansas,  Alabama,  and  Texas, 
respectively,  in  Western  Union  Tel.  Co.  v. 
Davis,  218  S.  W.  833,  Canldate  v.  Western 
Union  Tel.  Co.,  85  South.  10,  and  Western 
Union  Tel.  Co.  v.  Wallace,  235  S.  W.  282,  the 
decisions  in  which  have  not  yet  been  reported. 
The  ground  of  each  of  them,  as  disclosed  by 
copies  of  the  opinions  filed  with  the  demur- 
rant's brief  is  federal  control  obtaining  at  the 
dates  of  the  wrongs  complained  of.  As  those 
wrongs  were  clearly  attributable  to,  and  con- 
nected with,  the  operation  of  the  company's 
lines,  the  decisions  may  be  sound,  but  they 
are  not  necessarily  applicable  as  precedents 
In  this  case. 

Unlike  the  Railroad  Control  Act  of  March 
21,  1918  (Barnes'  Fed.  Code,  ff  10156-10169 
{U.  S.  Comp.  St  1918,  U.  S.  Comp.  St  Ann. 
Supp.  1919,  §{  3115%a-^115%p]),  Joint  Res- 
olution No.  38  (Barnes'  Fed.  Ck)de,  1 10170  [U. 
S.  Comp.  St  Ann.  Sui^.  1919,  |  3115%x]), 
authorizing  federal  control  of  telegraphs  and 
telephones,  is  silent  as  to  rights  of  action 
against  telegraph  and  telephone  companies 


arising  while  their  lines  are  under  such  con- 
trol; wherefore  much  that  is  said  in  the  de- 
cisions of  cases  arising  under  the  Railroad 
Control  Act  is  not  applicable  here,  llliat  act 
expressly  provides  that  actions  at  law  or 
suits  in  equity  may  be  brought  by  or  against 
the  carriers  while  under  federal  controL 
NotvTlthstanding  this  provision,  Ceneral  Or- 
der No.  50  of  the  Director  C^eral  of  Rail- 
roads required  actions,  suits,  and  proceed- 
ings which,  in  the  absence  of  federal  con- 
trol, might  be  instituted  against  railroad 
companies,  to  be  brought  directly  against  the 
Director  General.  In  McGregor  v.  Great 
Northern  R.  Co.  (N.  D.)  172  N.  W.  841,  4  A.  !«. 
R.  1635,  it  was  held  that  one  whose  cause  of 
action  had  arisen  and  whose  action  had  been 
commenced  before  the  passage  and  approval 
of  the  Railroad  Control  Act  was  entitled  to 
prosecute  it  to  final  judgment  against  the 
railroad  company,  although  the  cause  of  ac- 
tion had  arisen  while  the  railroad  was  under 
federal  controL  In  Lavalle  v.  N.  P.  Railway 
Co.  (Minn.)  172  N.  W.  918»  4  A.  L.  R.  1659, 
and  Gowan  v.  McAdoo,  Director  General 
(Minn.)  173  N.  W.  440,  the  Supreme  Court  of 
Minnesota  held  General  Order  No.  50  void, 
on  the  ground  that  it  contravened  the  stat^ 
ute  conferring  right  to  sue  the  railroad  com- 
pany. 

The  Act  of  Congress  authorizing  federal 
possession,  control,  and  operation  of  trans- 
portation systems,  passed  August  29, 1916  (39 
Stat  619,  c.  419,  like  Joint  Resolution  Na 
38,  was  sUent  as  to  rights  of  action  against 
carriers  while  under  federal  control.  By 
proclamation  dated  December  29,  1917,  the 
transportation  systems  of  the  country  passed 
under  such  control.  Hence  they  were  operat- 
ed by  the  government  for  a  period  of  nearly 
three  months  before  the  Railroad  Control 
Act  was  passed,  in  which  no  doubt  many 
causes  of  action  arose  and  many  suits  were 
brought  directly  against  the  carriers.  In 
McGregor  v.  Great  Northern  R.  Co.,  dted, 
the  cause  of  action  arose  and  the  action  was 
brought  within  said  period;  wherefore  the 
decision  in  that  case  is  direct  authority  for 
right  of  action  against  a  public  utility  com- 
pany under  federal  control  by  virtue  of  a 
statute  silent  as  to  such  right  In  a  some- 
what similar  case,  Bryant  y.  Pullman  Co.,  188 
App.  Dlv.  311,  177  N.  T.  Supp.  488,  the  right 
of  action  was  sustained,  upon  the  theory  thai 
the  government  was  t^e  lessee  and  the  com- 
pany the  lessor  of  its  cars,  with  right  of  re- 
course against  the  lessee  for  Indemnity  for 
liability,  to  be  met  in  adjustment  of  the 
rental  or  compensation  for  the  use  of  the 
cars.  Ihe  injury  occurred  on  a  car  in  gov- 
ernment use  before  the  Railroad  Control 
Act  was  passed.  For  reasons  now  to  be  stat- 
ed, we  enter  upon  no  inquiry  as  to  the  cor- 
rectness of  these  decisions. 

Thou£^  government  control  of  the  tele- 
phone and  telegraph  «ystema»  including  equip- 
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ment,  supplies,  and  materials,  may  hare  been 
exdusiye  and  comiplete  on  the  date  of  the 
injory  complained  of,  the  defendant  may 
haye  been  using  the  motortruck  by  which  the 
injury  was  inflicted  in  and  about  its  own 
business.  The  government  did  not  take  over 
the  company  itself,  nor  any  of  its  lines  or 
equipment  not  in  existence  or  unfit  for  use 
at  the  date  of  the  assumption  of  control; 
nor  was  the  company  inhibited  from  con- 
struction of  new  lines  or  extensions  of  exist- 
ing ones.  It  maintained  its  corporate  exist- 
ence and  all  of  its  property  and  assets  of 
every  kind.  The  government  simply  took  into 
its  possession,  control,  and  use  the  telephone 
and  telegraph  systems  including  supplies  and 
materials  properly  belonging  to  the  systems 
and  necessary  to  operation  thereof.  For  all 
that  appears  in  the  declaration,  the  motor- 
truck may  have  been  one  not  used  in  opera- 
tion at  all,  or  one  subsequently  purchased  and 
used  only  in  construction  work.    -Nor  does 

0 

assumption  of  complete  possession,  control, 
and  operation  necessarily  preclude  the  idea 
of  right  and  duty  on  the  part  of  the  defend- 
ant to  inrprove  its  systems  by  substitution  of 
new  for  old  appliances  and  machinery,  or  to 
make  even  ordinary  repairs.  The  contract 
between  it  and  the  Postmaster  General  may 
have  permitted  or  required  it  to  do  so,  and, 
if  it  did,  the  work  of  reconstruction  or  repair 
was  not  legally  inconsistent  with  exclusive- 
ness  and  completeness  of  government  posses- 
sion and  control.  A  tenant  may  have  such 
possession,  use,  and  control  of  a  house  or 
other  property  consistently  with  contract 
duty  on  the  part  of  the  landlord  to  make  even 
ordinary  repairs. 

While  the  courts,  can  take  judicial  notice 
of  acts  and  resolutions  of  Congress,  procla- 
mations of  the  president,  and  conspicuously 
public  acts  of  the.  heads  of  departments  of 
the  government,  they  cannot  judicially  know 
all  that  takes  place  in  the  departments.  The 
conditions  upon  which  the  telephone  and  tel- 
egraph systems  were  taken  over  were  not 
matters  of  concern  to  the  general  public. 
Only  the  government  and  the  proprietary 
companies  had  any  special  interest  in  them. 
They  were  not  matters  of'  general  notoriety 
nor  of  general  public  interest    Hence  it  is 


manifest  that  the  courts  cannot  Judicially 
know  what  they  were. 

The  allegation  in  the  dedaratloii  of  use 
of  the  motortruck  in  construction,  malntO' 
nance,  repair,  and  operation  does  not  pre- 
clude the  conclusion  foreshadowed  by  what 
has  been  said.  Although  use  in  (q;>eratU>n  is 
alleged,  there  may  be  right  of  recovery  upon 
proof  of  negligent  use  in  constmctioa,  main- 
tenance, or  repair.  It  may  turn  out  that  Ha 
truck  was  not  used  in  c^;)eration  at  all,  bat, 
on  the  contrary,  was  used  in  oonstmctloD, 
maintenance,  or  repair  work  actually  carried 
on  by  the  defendant,  consistency  with  com- 
plete and  exclusive  federal  possession,  use^ 
and  control  of  the  systems  and  everything 
that  properly  belonged  or  pertained  to  them. 

In  so  far  as  the  declaration  charges  negli- 
gent use  of  the  motortruck  in  <4;>eration  of 
the  telephone  and  telegraph  lines  of  the  de- 
fendant, it  may  contain  a  separate  count,  and 
that  portion  of  the  written  demurrer,  tkyM 
a  ''general  and  spedar  demurrer,  whidi  in- 
vokes the  federal  action  as  precluding  rigiit 
of  action  for  an  injury  inflicted  in  opera- 
tion of  the  systems,  may  be  sufficient  to 
reach  it.  Ckmceding,  for  the  purposes  of  tbis 
review,  that  there  is  sucb  a  oount,  and  tbat 
the  demurrer  reaches  it,  but  not  so  dedding, 
we  are  bound  to  hold  the  demurrer  to  it  is  not 
well  taken.  Although  the  defendant  may  not 
have  had  any  right  to  use  the  motortruck  In 
operation,  the  declaration  charges  that  it  did 
so  use  it,  and,  while  so  using  it,  inflicted  tbe 
injury  conrplalned  of.  The  wrongfulness  of 
the  use  would  not  excuse  the  negligence  in 
such  use,  causing  injury  to  the  plaintiff.  As 
has  been  clearly  shown,  the  defendant  may 
have  had  a  truck  that  could  be  rtghtfoUy 
used  by  it,  and  in  certain  work  it  may  have 
innocently  trespassed  upon  the  jurisdiction 
of  the  Postmaster  Q^eral  or  invaded  his 
province,  and,  while  doing  so,  negligently 
injured  the  plaintiff.  Or  it  may  have  will- 
fully gone  beyond  its  province  and  so  inflicted 
the  injury.  Of  course,  there  is  always  a  pre- 
sumption of  right  action,  hut  it  does  not 
stand  against  an  express  allegation  supported 
by  proof. 

Correctness  of  the  order  overruling  the  de- 
murrer will  be  adjudged,  and  our  decision 
oertifled  to  the  court  below. 


.  t 
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FORESTER  v.  BETT8.    (No.  541.) 

(Supreme  Court  of  North  Carolina.     May  19t 

1920.) 

I.  Attorney  and  client  ^=s^l40^Piiiidpal  and 
agent  ^s»8l(l)<-^Coni|ien8atlon  In  abaenee  of 
speoial  oontraet  dependent  on  reaeonable  val- 
ue of  like  services  under  like  circumstances. 

Generally  an  agent  or  attorney,  in  the  ab« 
aence  of  a  special  contract*  is  entitled  to  re* 
cover  the  amount  that  is  reasonable  and  cus- 
tomary for  work  of  like  kind  performed  under 
like  conditions  and  circumstances. 


2.  Attorney  and  client  «=s>l67(2)— Value  of 
aorvioes  rendered  lield  a  Jury  question. 

In  attorney's  action  for  services  in  making 
collections  from  railroads  for  overcharges  of 
freight,  value  of  services  rendered  held  a  quea- 
tion  for  the  jury. 

3.  Attorney  and  ollent  (8=»  166(3)— Court  held 
not  Jnstllled^  in  disturbing  verdict  for  attorney 
for  50  per  cent,  of  amount  ooileoted. 

In  attorney's  action  for  services  in  making 
collections  for  overcharges  of  freight,  held,  un- 
der the  evidence,  that  yerdict  giving  attorney 
aa  compensation  for  services  50  per  cent,  on 
the  amount  collected  was  justified. 


Appeal  from  Superior  Court,  Buncombe 
County;   Finley,  Judge. 

Action  by  George  L.  Forester  against  An- 
son G.  Betts,  trading  as  Anson  G.  Betts  ft 
Co.  Judgment  for  plaintiff,  and  defendant 
excepts  and  appeals.    No  error. 

The  action  is  to  recover  the  value  of  serv- 
ices rendered  by  plaintiff  as  agent  and  at* 
tomey  of  defendant  in  collecting  ftom  sev- 
eral railroad  companies  for  overcharges  of 
freight  on  shipments  of  lumber  to.  the 
amount  of  $570;  plaintiff  claiming  and  tes- 
tillying  that  ]?is  services  were  reasonably 
worth  $285,  being  50  per  cent  on  the  amount 
collected.  There  was  denial  of  liability  on 
part  of  defendant,  and  verdict  for  plain- 
tiff for  amount  as  claimed.  Judgment,  and 
defendant  excepted  and  appealed,  assigning 
for  error  that  the  court  should  have  ruled 
that  the  amount  claimed  was  an  excessive 
charge^  and  as  a  matter  of  law  could  not  be 
enforced,  and  that  the  Judge  should  have  so 
instructed  the  Jury. 

Stevens  &  Anderson,  of  Asheville«  for  ap- 
p^ant 
F.  W.  Thomas,  of  Adieville^  f6r  appellee. 

PEB  CURIAM.  Plaintiff,  the  only  wit- 
ness examined,  testifying  in  his  own  behalf, 
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Stated  in  effect  that  he  was  an  exx)ert  in  tar^ 
iff  and  freight  charges  by  railroads,  having 
had  an  experience  of  25  years  in  this  kind 
of  work;  that  as  an  employ^  of  defetidant 
he  undertook  the  collection  of  various  claims 
by  his  agent  from  several  railroad  compar 
nies  for  overcharges  of  freight,  and  collect- 
ed for  him,  by  reason  of  various  shipments, 
the  amoant  of  1575.79 ;  that  he  was  engaged 
in  the  work  for  from  12  to  18  months;  that 
as  the  result  of  defendant's  work  some  of 
the  claims  were  paid  directly  to  defendant, 
but  in  several  instances  he  had  to  appear 
before  the  Interstate  Commerce'  Commission 
in  order  to  enforce  collection.  He  testified 
further,  without  objection,  so  far  as  the  rec- 
ord discloses,  that  his  services  on  these 
claims  were  worth  the  amount  claimed. 
Witness  also  stated  that  there  were  addi* 
tional  claims  collected  amounting  to  $1,600, 
which  were  not  sued  for  in  this  action. 

[1]  The  value  of  services  of  the  kind  pre- 
sented are  so  dependent  on  the  varying  facts 
of  different  cases  that  no  definite  rule  can 
well  be  referred  to  as  controlling.  Speak- 
ing generally,  an  agent  or  attorney,  in  the 
absence  of  a  special  contract,  is  entitled  to 
re-cover  the  amount  that  is  reasonable  and 
customary  for  work  of  like  kind,  performed 
under  like  conditions  and  circumstances,  and 
under  such  a  ruling  the  question  of  amount 
Is  left  almost  entirely  to  the  decision  of  the 
Jury.  Speaking  to  the  subject  in  Weeks  on 
Attorneys,  p.  576,  the  author  says; 

"In  the  absence  of  a  contract  between  attor- 
ney and  client  fixing  the  value  of  the  services  of 
the  former  at  the  price  to  be  paid  therefor,  the 
attorney  has  the  right  to  reasonable  compensa- 
tion; but  the  jury  are  the  proper  judges  of  the 
value  of  such  services,  and  in  considering  the 
reasonableness  of  such  compensation  they  may 
take  into  consideration  all  the  drcumstances 
of  the  case,  and  are  not  bound  by  the  opinion 
of  witnesses  summoned  as  experts;  but  such 
opinion  should  be  considered  in  connection  with 
file  other  evidence  in  the  case.  And,  the  jury 
having  given  theur  verdict,  the  appellate  court 
will  not  interfere  with  it,  unless  the  judge  in 
the  court  below  has  misled  the  jury  by  some 
misdirection." 


[2,  3]  On  the  record,  the  question  is  solely 
as  to  the  value  of  the  services  rendered,  and, 
under  the  principles  stated,  the  Jury  having 
determined  upon  the  amount,  there  is  noth- 
ing in  the  record  that  will  Justify  Ae 
court  in  dlsturt)ing  the  conclusion  they  have 
reached. 

There  is  no  error,  and  the  Judgment  on  the 
verdict  is  affirmed. 

No  error. 
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FORESTER  V.  BETT8  •!  al.    (No.  542.) 

(Supreme  (3ourt  of  North  Carolina.     May  19, 

1920.) 


1.  Trial  ^=»1 93(2)— Requested  Inetniotian  in 
action  for  wrongfvi  disoliarge  iieitf  properly 
refused  as  expressing  opinion  on  the  facts. 

In  action  for  wrongful  discharge,  court's 
refusal  to  Instruct  jury  to  credit  employer  with 
a  certain  amount  as  earnings  of  employ^  in  oth- 
er occupations  during  term  of  employment  held 
proper,  since  such  instruction  would  have  been 
an  expression  of  opinion  upon  the  evidence,  in 
fiolation  of  Reyisal  1905,  {  535. 

2.  Appeal  and  error  ^=>979(f)— Motion  to  set 
aside  verdict  as  contrary  to  weight  of  evidence 
not  reviewable. 

Under  Reyisal  1905,  §  554,  subsec.  4,  motion 
to  set  aside  verdict  as  contrary  to  weight  of 
evidence  was  addressed  to  sound  discretion  of 
judge,  and  is  not  reviewable  on  appeal. 

Appeal  from  Superior  Court,  Buncombe 
County;  Finley,  Judge. 

Action  by  George  U  Forester  n  gainst  An- 
son 6.  Betts  and  others.  Judgment  for 
plaintiff,  and  defendant  named  appeals.  No 
error. 

Plaintiff  sued  for  a  breach  of  a  contract 
by  which  the  defendant  agreed  to  employ  him 
in  his  service  as  traffic  manager,  from  March 
18,  1918,  to  March  18,  1919,  at  $250  per 
month  from  May  1,  1918;  another  arrange- 
ment having  been  made  as  to  the  months  of 
March  and  April.  There  Is  a  provision  in 
the  contract  that  it  can  be  terminated  by  ei- 
ther party  on  90  days'  notice.  Plaintiff  en- 
tered up<»i  the  performance  of  his  duties,  and 
on  November  4,  1918,  the  defendant  notified 
the  plaintiff  that  he  had  decided  to  put  an 
end  to  the  contract  and  that  plaintiff  must 
quit  the  service  immediately.  Plaintiff  al- 
leged that  defendant  had  wrongfully  ter- 
minated the  contract,  by  ignoring  and  repu- 
diating the  provision  as  to  notice  and  in  oth- 
er respects,  and  further  averring  that  he  was 
ready,  able,  and  willing  to  perform  his  part 
of  the  same  in  every  respect.  Defendant 
denied  the  allegation,  and  pleaded  that  dur- 
ing the  90  days  plaintiff  had  earned  $400  in 
other  occupations,  for  which  he  claimed 
credit  Plaintiff  also  alleged  other  services 
performed  at  defendant's  special  request, 
for  which  he  claimed  $5,000  as  compensation. 
The  court  submitted  two  issues,  which,  with 
the  answers  of  the  jury,  are  as  follows: 

(1)  Is  the  defendant,  Anson  G.  Betts,  indebt- 
ed to  the  plaintiff,  Geo.  L.  Forester,  under  the 
written  contract  for  salary,  and,  if  so,  in  what 
amount?    Answer:  Yes;  in  the  sum  of  $718.30. 

(2)  Is  the  defendant,  Anson  G.  Betts,  indebt- 
ed to  the  plaintiff,  Geo.  L.  Forester,  on  the 
special  contract,  as  alleged  in  the  complaint, 
and,  if  so,  in  what  aimount?    Answer:  No. 


Judgment  on  the  yerdict,  and  defendant 
appealed. 

Stevens  &  Anderson,  of  Asherllle,  for  ap- 
pellant. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  There  was  evidence  to  support 
the  verdict,  and  the  question  raised  upon  the 
pleadings  and  the  evidence  was  purely  one 
of  fact.  There  was  clearly  no  error  In  the 
charge.  The  Judge  fairly  and  fully  presented 
every  phase  of  the  case,  including  the  right 
of  the  defendant  to  the  credit  of  $400. 
Whether  the  credit  should  have  been  allowed 
was  solely  for  the  Jury  up<Hi  the  evidence, 
and  in  this  respect  the  case  is  not,  in  prin- 
ciple, imlike  that  of  Harris  v.  Turner  (de- 
cided at  this  term)  102  S.  E.  502,  where  it 
was  held: 

(1)  "Jurors  are  not  bound  to  accept  as  true 
all  the  testimony  offered  by  the  plaintiff  or  the 
defendant,  but  can  accept  a  part  and  reject  the 
remainder,  being  the  sole  judges  of  the  testi- 
mony and  what  it  tends  to  prove,  including  the 
credibility  of  the  witnesses." 

(2)  "If  a  party  desires  fuller  or  more  specific 
instructions  than  those  given  by  the  court,  he 
must  ask  for  them,  and  not  wait  until  the  ver- 
dict has  gone  against  him,  and  then  for  the 
first  time  complain  that  an  error  was  com- 
mitted." 

(3)  "No  matter  how  strongly  the  evidence 
supports  the  view  of  one  party,  the  court  can- 
not, in  view  of  Revisal  19t)5,  §  535,  forbidding 
giving  opinion  on  the  facts,  instruct  the  jury 
to  answer  a  question  of  fact  in  a  particular 
way;  such  party's  remedy  being  a  request  to  the  , 
court  that  the  verdict  be  set  aside  aa  being 
against  the  weight  of  the  evidence." 

(4)  "Decision  of  trial  court,  setting  aside  a 
verdict  as  being  against  the  weight  of  the  evi- 
dence, is  not  reviewable." 

Referring  specially  to  the  assignments  of 
error:  The  Judge  did  give  substantially  the 
instructions  which  defendant  alleges,  lii  his 
first  assignment,  that  he  did  not  give,  as  to 
the  credit  to  which  the  defendant  was  en- 
titled. He  could  not  properly  have  (diarged 
that  the  defendant  should  have  a  deduction 
of  $400,  as  that  would  have  been  an  expres- 
sion of  opinion  upon  the  evidence  and  a  pal- 
pable violation  of  the  act  of  1796.  Revisal 
of  1905,  f  535;  Pell's  Revisal,  vol.  1,  p.  259, 
{  535,  and  note. 

[2]  The  motion  to  set  aside  the  Terdlct  as 
being  contrary  to  the  weight  of  the  eTldence 
was  addressed  to  the  sound  discretion  of  the 
Judge,  and  is  not  reviewable  here.  Revisal, 
f  554,  subsec.  4;  Jarrett  v.  Trunk  Ca,  142  N. 
C.  466,  55  S.  E.  338 ;  Pell's  Revisal,  vol.  1,  p. 
284  and  cases ;  Harris  v.  Turner,  supra,  which 
so  fully  and  completely  coyers  the  points 
raised  in  the  record  as  to  render  farther  dis- 
cussion unnecessary. 

It  appears  that  the  case  was  very  ably  and 
successfully  managed  by  defendant's  counsel 
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below.  Plaintiff  daimed  damages  to  the 
amomit  of  $7,880.13,  and  recoyered  ot  this 
amount  only  $718.80,  and  it  would  seem  that 
be  should  be  asking  for  another  trial,  and 
not  the  defendant 
No  error* 


(179  N.  C.  TOS) 

STATE  V.  CLINE.     (No.  346.) 

(Supreme  Court  of  North  Carolina.     May  19, 

1920.) 

1.  Crlmlaal  law  ^s»678( I)— Refusal  to  require 
state  to  elect  on  which  act  of  iRteroourse  It 
would  rely  In  rape  prosecution  held  not  error. 

In  prosecution  for  rape,  where  the  evidence 
for  the  state,  disclosing  that  two  acts  of  sexual 
intercourse  had  taken  place,  was  of  such  a 
nature  that  the  evidence  of  one  set  was  so 
dependent  on  the  evidence  as  to  the  other  act 
that  it  would  have  been  impracticable  to  have 
confined  the  prosecutor  to  one  act  without  de* 
stroying  what  seemed  to  be  a  prima  facie  case 
of  guilt  as  to  other,  the  overruling  of  defend- 
ant's motion  to  require  state  to  elect  on  which 
act  it  would  rely  for  conviction  was  not  error; 
the  matter  of  election  being  within  the  sound 
discretion  of  the  court.    (Per  Brown,  J.) 

2.  Rape  «=>57( I)— Evidence  heMf  sufficient  for 
submission  to  jury. 

In  a  prosecution  for  rape.  Involving  the  is- 
sue of  whether  defendant  used  the  required 
force,  evidence  held  sufficient  for  submission  of 
case  to  the  jury. 

3.  Criminal  law  ^=»777i/2— Court's  failure  to 
state  evidence  and  explain  law  thereon  held 
error. 

Court's  failure  to  state  in  a  charge  to  the 
jury  in  a  plain  and  correct  manner  the  evidence 
given  in  the  case,  and  to  declare  and  explain 
the  law  arising  thereon,  as  required  by  Revitial 
1906,  i  535,  where  such  failure  was  not  waived 
by  defendant,  held  error.    (Per  Brown,  J.) 

Alien,  J.,  and  Clark,  C.  J.,  dissenting. 

Aj)peal  from  Superior  Court,  Forsyth 
County ;  McElroy,  Judge. 

J.  E.  Cline  was  convicted  of  rape,  sentence 
of  death  was  pronounced,  and  he  appeals. 
New  triaL 

Hoi  ton  &  Holton,  Sap^  &  McKaughan,'and 
Benbow,  Hall  &  Benbow,  all  of  Winston-Sa- 
lem, for  appellant. 

Jas.  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

BROWN,  J.  The  defendant  was  convicted 
of  the  crime  of  rape  committed  upon  the  per- 
son of  Bessie  Conrad,  a  young  girl  about  18 
years  of  age,  who,  if  the  evidence  is  to  be  be- 
lieved, is  a  girl  of  good  character  and  well 
known  to  defendant,  who  lived  next  door  to 
her  parents. 

[1]  1.  The  evidence  for  the  state  disclosed 


that  two  acts  of  sexual  intercourse,  alleged  to 
he*  mpe,  took  place.  Hie  defendant  moved 
that  the  state  be  required  to  elect  upon  which 
it  would  rely  for  conviction.  The  court  over- 
ruled the  motion.  State  v.  Parish,  104  N.  C. 
679,  10  S.  E.  457,  is  direct  authority,  it  seems 
to  us,  sustaining  the  judge.  The  matter  of 
election  is  committed  to  the  sound  discretion 
of  the  judge.  The  evidence  of  the  two  acts 
here  is  so  mixed  and  dependent  on  each  other, 
with  its  attending  circumstances  that  it 
would  not.  be  practicable  to  confine  the  pros- 
ecutor to  one  transaction  without  destroying 
what  seems  to  be  prima  facie  case  of  guilt 
against  the  defendant 

[2]  2.  At  close  of  the  evidence  defendant 
moved  to  nonsuit  the  state  upon  the  ground 
that  the  evidence  is  insufficient  to  be  submit- 
ted to  the  consideration  of  the  jury.  The 
majority  of  the  court  are  of  opinion  that  the 
motion  was  properly  overruled,  and  that  it 
was  the  duty  of  the  judge  to  submit  the  evi- 
dence to  the  jury  for  their  consideration. 
We  will  not  discuss  it,  as  there  is  to  be  an« 
other  trial. 

[3]  The  court,  in  charging  the  jury,  failed 
to  state  in  a  plain  and  correct  manner  the  evi- 
dence given  in  the  case,  and  in  not  declaring 
and  explaining  the  law  arising  thereon,  but, 
on  the  contrary,  expressly  stated: 

I 

"Much  testimony  has  been  offered,  which  I 
wiU  not  attempt  to  rehearse,  as  it  is  your 
province  to  remember  the  evidence,  and  it  is 
your  duty  to  weigh  and  believe  or  disbelieve  it, 
in  whole  or  in  part,  and,  if  so,  what  part  is 
respective  of  the  contentions  of  the  state  of 
the  defendant.  It  is  your  duty  to  remember  the 
evidence." 

The  case  on  appeal  is  signed  by  the  judge, 
and  the  above  exception  is  stated  over  his 
signature,  and  is  duly  assigned  as  error.  We 
think  the  exception  is  well  taken.  It  does 
not  appear  in  the  record  that  the  learned 
judge  attempted  to  state  the  evidence  as  re- 
quired by  the  statute,  and  it  does  not  appear 
that  it  was  waived  by  defendant.  Section 
535  of  the  Revisal  provides  that,  in  charging 
the  jury,  the  judge  "shall  state  in  a  plain 
and  correct  manner  the  evidence  given  in  the 
case  and  declare  and  explain  the  law  arising 
thereon." 

This  statutory  requirement,  enacted  first  in 
1706,  has  been  regarded  as  mandatory,  and  as 
imposing  upon  the  judge  a  very  important 
and  necessary  duty.  The  purpose  of  it  is  to 
aid  the  jury  in  remembering  the  evidence, 
although  they  are  not  bound  by  the  judge's 
version  of  it,  as  well  as  to  have  the  law  made 
intelligible  to  the  jury.  In  State  t.  Rogers, 
93  N.  a  523,  the  court  says: 

"It  is  held  as  a  general  rule  that  an  omission 
on  the  part  of  the  judge  to  charge  the  jury  on 
a  certain  point  is  not  error,  unless  he  is  re- 
quested to  do  so.    *    *    *    But  when  the  judge 
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in  his  charge  *  •  •  fkfls  to  'state  in  a  pre* 
cise  and  correct  manner  the  evidence  given  in 
the  case,  and  explain  the  law  arising  thereon/ 
as  he  is  required  to  do  by  section  413  of  the 
Code,  there  is  error.  •  •  •  There  are  so 
many  decisions  in  our  Reports  construing  this 
statute,  and  pointing  out  the  duty  of  the  courts 
under  its  provisious,  that  we  are  at  a  loss  to 
conceive  why  a  Judge  should  fail  to  comply 
with  its  directions." 

It  Is  true  that  the  defendant  should  have 
asked  for  specific  instructions,  if  he  desired 
the  case  to  be  presented  to  the  Jury  by  the 
court  in  any  particular  view ;  but,  as  said  by 
Mr.  Justice  Walker  in  'Simmons  v.  Davenport, 
140  N.  C.  407,  63  S.  B.  226,  this  rule— 

"does  not,  of  course,  dispense  with  the  require- 
ment of  the  statute  that  the  judge  shall  state 
in  a  plain  and  correct  manner  the  material  por- 
tions of  the  evidence  given  in  the  case  and  ex- 
plain the  law  arising  thereon.' 


ft 


But  we  do  not  mean  to  imply  that  the  Judge 
is  obliged  to  repeat  all  the  evidence  to  the 
Jury.  We  bear  in  mind  what  is  said  by 
Judge  Gaston  in  State  v.  Haney,  19  N.  O.  390: 

"A  judge  is  not  bound  to  recapitulate  all  the 
evidence  to  the  jury;  it  is  sufficient  for  him 
to  direct  their  attention  to  the  principal  ques- 
tions which  they  have  to  investigate,  and  to 
explain  the  law  applicable  to  the  case;  and 
this  particularly  when  he  is  not  called  upon  by 
the  counsel  to  give  a  more  full  charge.*^ 

This  Lb  repeated  and  approved  in  Boon  v. 
Murphy,  108  N.  0.  191,  12  S.  E.  1032.  It  is 
especially  Important,  for  the  benefit  of  the 
state  as  well  as  for  the  protection  of  the  de- 
fendant, that  in  the  trial  of  capital  felonies 
the  requiremepts  of  the.  statutes  shall  be  care- 
fully observed. 

New  triaL 

WALKER  and  HOKE,  JJ.  (concurring  in 
part).  On  careful  perusal  of  the  record,  we 
are  of  opinion  that  the  facts  in  evidence  do 
not  diftdose  that  degree  of  force  required  by 
the  law  to  constitute  the  capital  offense  of 
rape,  and  that  the  trial  Judge  should  have  so 
ruled. 

Holding  this  view,  we  concur  in  the  posi- 
tion that  in  any  event  there  should  be  a  new 
trial  of  the  issue. 

ALLEN,  J.  (dissenting).  A  new  trial  is 
ordered  upon  the  ground  that  the  Judge,  be- 
fore whom  the  action  was  tried,  failed  to  re- 
capitulate the  evidence,  and  Is  based  upon 
the  following  excerpt  from  the  charge: 

"Much  testimony  has  been  offered  which  I  will 
not  attempt  to  rehearse." 

This  statemuent,  standing  alone,  would  cre- 
ate the  impression  that  the  Judge  did  not 
state  the  evidence  or  the  contentions  of  the 
parties ;  but,  when  read  in  connection  with 
the  context*  it  means  nothing  except  that  all 


of  the  evidence  had  ntft  been  recapitulated. 
The  statement  foUows  fburipages  of  a  charge^ 
in  which  all  of  the  evidence  was  referred  to 
and  every  contention  of  the  parties  stated. 
The  charge  is  unusually  clear,  full,  fair,  and 
accurate,  and  a  failure  to  further  recapitu- 
late the  evidence  was  a  favor  to  the  defend- 
ant, instead  of  being  injurious  to  him,  be- 
cause he  offered  no  evidence,  and  a  repetition 
of  the  evidence  for  the  stat4  v^uld  have  been 
sinu>ly  to  again  call  the  attention  of  the  Jury 
to  evidence  against  him. 

It  waa  doubtless  for  this  reason  that  the 
defendant  did  not  ask  for  further  instruc- 
tions, and  I  need  not  go  further  than  the 
cases  cited  in  the  opinion  to  show  that  it  has 
been  the  uniform  ruling  of  this  court  that 
an  objection  to  a  failure  to  recapitulate  evi- 
dence will  not  be  considered,  when  made  aft- 
er verdict,  and  when  there  has  been  no  re- 
quest for  further  instruction,  as  in  this  casa 
In  Simmons  v.  Davenport  the  next  sentences 
after  the  one  quoted  in  the  opinion  are  as 
follows: 


"But  a  party  cannot  ordinarily  avail  himself 
of  any  failure  to  charge  in  a  particular  way, 
and  certainly  not  of  the  omission  to  give  any 
special  instruction,  unless  he  has  called  the  at- 
tention of  the  court  to  the  matter  by  a  proper 
prayer  for  instructions.  So,  if  a  party  would 
have  the  evidence  recapitulated,  or  any  phase 
of  the  case  arising  thereon  presented  in  the 
charge,  a  special  instruction  should  be  re- 
quested.*' 

And  in  State  v.  Haney,  19  N.  O.  390,  the 
second  exception  was,  "Because  the  Judge  re- 
cited the  testimony  for  the  prosecution,  and 
did  not  recite  that  for  the  defense,"  and  a 
new  trial  was  denied,  although  the  court 
states  that — 

"It  appears  from  the  Judge's  charge,  which 
is  spread  upon  the  record,  that  his  honor  did 
not  undertake  to  recapitulate  the  evidence  to 
the  jury,  but  only  to  direct  their  attention  to 
the  important  questions  which  they  were  called 
upon  to  investigate,  and  to  explain  to  them 
the  law  applicable  to  the  case." 

The  Davenport  Case  goes  further  and  says: 

"In  Boon  v.  Murphy  the  respective  duties  of 
the  judge  -and  counsel  under  the  act  of  1796 
(RevisaJ,  (  535)  are  xilearly  and  fully  defined, 
and  it  is  now  commended  as  a  safe  guide  io 
practice." 

When  we  turn  to  Boon  v.  Murphy,  108  N. 
C.  101,  12  S.  m  1082,  we  find  it  was  held  in 
that  case  that— « 

"When  the  facts  are  simple,  or  the  jndgs 
^directs  the  attention  of  the  jury  to  the  princi- 
pal questions  they  have  to-  investigate,'  as 
here,  by  stating  the  respective  contentions  of 
the  parties,  the  failure  to  recapitulate  the  evi- 
dence is  not  error." 

This  last  case,  which  is  commended  as  "a 
safe  guide'Vin  the  Davenport  Case,  is  of  spe- 
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•dal  Importance,  as  It  dedarea  that  failure 
to  recapitulate  the  evidence  is  not  error  when 
the  respective  contentions  of  the  parties  are 
stated,  and  it  will  not  be  contended  this  was 
not  done  in  this  case. 

Many  other  authorities  could  be  cited  to 
the  same  effect,  but  these  are,  I  think,  suffi- 
cient to  show  that  a  new  trial  ought  not  to 
•be  granted  because  of  failure  to  recapitulate 
the  evidence,  when  the  defendant  has  made 
no  request  for  further  instructions.  If  we 
had  the  right  to  weigh  the  evidence,  I  would 
•be  strongly  inclined  to  join  WaLKBR  and 
HOKE,  JJ.,  in  setting  aside  the  verdict,  be- 
cause there  is  much  evidence  to  discredit  the 
prosecutrix ;  but  we  have  no  such  power,  and 
she  testified  as  to  the  first  act  of  intercourse : 

"I  pushed  bim—tried  to  push  him  back,  but 
•could  not.  I  tried  to  posh  him  back,  but  could 
do  nothing  with  bim.*' 

And  as  to  the  second: 

"He  asked  me  to  lay  down,  and  I  told  him  I 
would  not  do  it,  and  he  picked  me  up,  and 
throwed  me  down,  and  tore  my  underdothee 
off." 

If  true,  this  is  rape,  and  the  jury  alone  has 
the  right  to  decide  the  question.    What  was 

^said  in  Harris  v.  Turner,  102  S.  E.  SQ2,  at  this 
term,  and  quoted  by  Walkier,  J.,  in  Forester 
V.  Betts,  103  S.  B.  209,  in  my  judgment,  cov- 

-en  the  whole  case.    The  court  said : 

"Jurors  are  not  bound  to  accept  as  true  all 
the  testimony  offered  by  the  plaintiff  or  the 

•  defendant,  but  can  accept  a  part  and  reiect  the 
remainder,  being  the  sole  judges  of  the  testi- 
mony and  what  it  tends  to  prove,  including  the 
credibility  of  the  witnesses.    If  a  party  desires 

•fuller  or  more  specific  instructions  than  those 
given  by  the  court,  he  must  ask  for  them,  and 
not  wait  until  the  verdict  has  gone  against  him, 

.and  then  for  the  first  tune  complahi  that  an 

-error  was  committed." 

CIARK,  O.  J^  concurs  in  this  opinion. 


^(17»  N.  C.  575) 

'LA8LEY  V.  WALNUT  COVE  MERCANTILE 

Oa.    (No.  887.) 

•(Sunreme  Court  of  North  Carolina.    May  19, 

1920.) 

I.  Corporations  <©=3^I4(1)— Court   havlnir  Ju- 
risdiction to  dissolve  corporation   may  dis- 
pose of  all  questions  arising. 
In  stockholder's  action  for  dissolotion  of 
corporation   and   appointment  of  receiver  for 
« purposes  of  liquidation,  where,   on  the  facts 
presented,  the  court  has  power  under  Revisal 
1905,  I  1196,  to  dissolve  corporation  both  in 
'the  exercise  of  its  genersl  equitable  Jurisdiction 
and  by  the  express  terms  of  the  law,  the  court, 
under  section  1204,  has  jurisdiction  to  dispose 
of  an  questions  arising  in  the  proceedings  and 


to  make  such  orders,  injanedons,  and  docrees 
therein  as  justice  and  equity  shall  require  and 
at  any  place  in  the  district 

2.  Corporations  ^s»6l4(l)  «—  Minority  stook- 
holder  held  entltlod  to  dissoUitlon  for  non- 
vssr  of  ooi^H^rato  powors  without  first  ap- 
plying to  dlraotor^ 

Corporation  which  has  not  attempted  to 
carry  on  its  corporate  business  for  more  than 
two  years  consecutively  virill  be  dissolved  in 
action  for  dissolution  by  holder  of  less  than 
one-fifth  of  the  paid-up  stock,  notwithstanding 
Laws  1913,  c.  147,  relating  to  dissolution  at  in- 
stance of  stockholder  owning  at  least  one-fifth 
of  paid-up  stock,  such  statute  having  applica- 
tion to  dissohition  of  a  corporation  doing  busi- 
ness as  a  going  oonoern,  for  insufficiency  of 
dividends,  and  notwithstanding  absence  of  show- 
ing that  stockholder  first  applied  to  directors 
or  management  to  take  action  in  the  matter, 
the  rule  requiring  such  application  as  precedent 
to  dissolution  having  no  application' to  dissolu- 
tion for  nonuser  of  powers  under  the  statute. 

3.  Corporations  ^s=»6l4(7)*-Salo  of  property 
of  corporation  by  commissioner  upon  disso- 
lution properly  stayed  until  creditor  and 
trustee  under  deed  of  trust  oouid  be  mads 
parties. 

In  stockholder's  action  for  dissolution  of 
corporation  under  Revisal  1906,  {  1196,  and 
for  appointment  of  receiver,  where  stockholdei 
was  entitled  to  dissolution  and  where  court  had 
appointed  a  conmiissioner  to  make  sale  of  the 
property,  it  was  proper  for  court  to  stay  ac- 
tion of  such  commissioner  until  creditor  of  cor- 
poration secured  by  deed  of  trust  on  property 
constituting  the  corporation's  principal  assets 
and  trustee  who  had  advertised  the  property 
for  sale  under  the  deed  of  trust  could  be  made 
parties  to  such  action  and  afforded  an  oppor- 
tunity to  be  heard. 

Appeal  from  Superior  Court,  Stokes  Coun- 
ty;  McBlroy,  Judge. 

Action  by  J.  W.  Lasley  against  the  Walnut 
Cove  Mercantile  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed  as 
modified. 

On  the  hearing  the  court  finds,  from  the 
aidmissions  in  the  pleadings  and  aflldavits, 
that  the  Walnut  Cove  Mercantile  Company 
is  no  longer  exercising  its  powera  under  the 
charter  and  has  not  done  so  since  1912,  then 
gave  judgment  that  plaintiff  is  lentitled  to 
the  relief  demanded  in  the  complaint,  that 
the  corporation  go  into  liquidation,  and  that 
John  Hall  be  appointed  receiver  to  take 
charge  of  its  personal  and  real  estate,  etc. 

Later,  at  fall  term,  1919,  syperior  court, 
Stokes  county,  his  honor,  Judge  Bryson  pre- 
siding, a  further  order  was  enteped,  appoint- 
ing W.  Reed  Johnston,  Esq.,  to  take  and 
state  an  account  of  the  business^  affairs  of 
the  company,  with  a  view  to  the  distribution 
of  its  assets,  and  appointing  J.  W.  Hall  as 
commissioner  to  make  sale  of  the  real  and 
personal  property  of  the  company  and  that 
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all  stockliolders  be  notified  of  the  proceed- 
ings. To  this  Judgment,  also, -defendant  ex- 
cepted, and  later,  in  this  court,  defendant,  on 
notice  duly  issued,  obtained  an  order  re- 
straining action  of  said  J.  W.  Hall  as  com- 
missioner of  sale  until  the  rights  of  the  par- 
ties could  be  determined  on  appeal,  etc 

Q.  Il  Jarvis,  of  Walnut  Cove,  and  0.  O. 
McMichael,  of  Winston-Salem,  for  appellant 

J.  D.  Humphreys,  of  Danbury,  and  B.  B. 
Jones,  of  Winston-Salem,  for  appellee. 

HOKE,  J.  Our  statute  on  corporations, 
Revisal,  c.  21,  §  1196,  provides  for  involun- 
tary dissolution  of  a  corporation  at  the  in- 
stance of  the  corporation  itself  or  of  any 
stockholder  or  creditor  or  of  the  Attorney 
General  of  the  state: 

(1)  For  the  abuse  of  its  powers  to  the  in- 
jury of  the  public  or  of  the  stockholders  or 
of  its  creditors  or  debtors. 

(2)  For  nonuser  of  its  powers  for  two  years 
or  more  consecutively. 

(3)  When  it  has  become  insolvent  or  shall 
suspend  its  ordinary  business  for  want  of 
funds  or  be  in  inmiinent  danger  of  insolvency. 

(4)  Conviction  of  a  criminal  offense,  if  sudti 
offense  be  persistent 

[1]  Where,  on  facts  presented,  the  court 
has  power,  under  the  statute,  to  dissolve  a 
corporation  for  the  reasons  stated,  both  in 
the  exercise  of  its  general  equitable  jurisdic- 
tion and  by  the  express  terms  of  the  law 
(chapter  21,  §  1204)  the  judge  hearing  the 
matter  according  to  the  course  and  practice 
of  the  court  has  jurisdiction  "of  all  ques- 
tions arising  in  the  proceedings  thereon,  and 
[to]  make  such  orders,  injunctions,  and  de- 
crees therein  as  justice  and  equity  shall  re- 
quire at  any  place  in  the  district" 

[2]  In  the  present  cause,  properly  consti- 
tuted, it  has  been  made  to  appear,  and  the 
judge  has  found,  that  the  defendant  corpora- 
tion has  not  attempted  to  carry  on  its  cor- 
porate business  since  1912.  The  case  there- 
fore comes  directly  within  the  provisions  of 
the  statute,  and  no  reason  is  alleged  or  shown 
why  the  dissolution  should  not  be  had  as 
prayed  for  in  the  complaint 

It  is  urged  for  defendant  that  under  the 
provisions  of  a  subsequent  statute,  chapter 
147,  Laws  1913,  an  application  of  this  char- 
acter can  be  entertained  only  at  the  instance 
of  stockholders  owning  one-fifth  of  the  paid- 
up  stock,  etc.;  but  a  perusal  of  the  law  in 
question  will  show  that  it  is  intended  to  con- 
trol and  regulate  suits  for  the  dissolution  of 
a  corporation  doing  business  as  a  going  con- 
cern and  by  reason  of  the  fact  that  they  have 
not  earned  for  three  years  next  preceding 
the  filing  of  the  petition  a  net  dividend  of  4 
per  cent  or  who  have  not  paid  a  dividend  for 
six  years,  and  clearly  has  no  application  to 
an  action  to  dissolve  a  corporation  for  non- 


use  of  its  powers,  the  case  presented  on  this 
record. 

Again,  it  is  insisted  that  plaintiff,  a  stock- 
holder, cannot  maintain  the  present  suit 
because  he  has  not  shown  or  alleged  that  he 
first  made  application  to  the  directors  or 
management  to  take  action  in  the  matter,  cit- 
ing Merrimon  v.  Paving  Co.,  142  N.  C.  539, 
55  S.  E.  366,  8  L.  R.  A.  (N.  S.)  574,  and  other 
cases. 

The  principle  approved  in  these  decisions  is 
recognized  as  to  suits  concerning  corpora- 
tion management,  to  collect  corporate  claims, 
or,  in  some  way,  to  enforce  or  regulate  cor- 
porate action,  but  has  no  application  to  a 
suit  to  dissolve  a  corporation  for  nonuser  of 
the  powers  where,  as  in  this  instance,  the 
right  to  proceed  is  conferred  on  the  individu- 
al stockholder  by  express  provision  of  the 
statute  and  without  regard  to  the  amount 
of  his  holdings. 

[3]  It  will  be  noted  that  in  addition  to  the 
principal  judgment  providing  for  a  dissolu- 
tion, there  has  been  an  order  entered  appoint- 
ing a  commissioner  to  make  sale  of  the  prop- 
erty. There  is  doubt  if  the  validity  of  this 
order  is  presented  in  the  case  on  appeal.  The 
judgment  however,  appears  in  the  record, 
and  as  it  also  appears  in  the  complaint  or 
affidavit  of  plaintiff  that  a  creditor  of  the 
corporation  has  a  debt  of  $3,000  and  more 
and  perhaps  others  secured  by  deed  of  trust 
on  all  the  real  property  of  the  corporation 
and  constituting  its  principal  assets,  which 
antedates  the  institution  of  the  present  ac- 
tion, and  that  the  trustee  had  advertised  for 
sale  under  the  deed,  we  consider  it  well  that 
the  order,  heretofore  Issued  from  this  court, 
staying  present  action  of  said  commissioner, 
shall  be  continued  till  the  creditor  and  his 
trustee  shall  be  made  a  party  and  afforded 
opportunity  to  be  heard. 

On  the  question  directly  presented,  we  find 
no  error,  and,  with  the  modification  sug- 
gested, the  judgment  of  the  lower  court  is 
affirmed. 

Affirmed. 

ai9  N.  C.  57S> 
LA8LEY  V.  SCALES  et  al.    (No.  388.) 

(Supreme  Court  of  North  Carolina.    May  19^ 

1920.) 

I.  Corporations  ^=>6I4(I)  —  When  court  l» 
dissoiutloa  proeeoiNnos  will  order  sale  of 
property  subjoet  to  liens. 

In  stockholder's  action  for  dissolution  of 
corporation  and  appointment  of  a  receiver  un- 
der Revisal  1905,  §  1196,  the  court,  under  sec- 
tion 1204,  will  respect  all  valid  and  existent 
liens  on  property  of  corporation,  but  wHl  take 
charge  of  the  property  affected  by  such  liens,, 
whether  by  deeds  of  trust  or  other  liens,  and 
sell  the  property  through  its  own  appointees 
in  disregard  of  the  mjnor  requirements  of  the 
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deeds  or  other  iiuitrumenti,  etc.,  where  euch 
<*oiir8e  works  no  substantial  impairment  of  the 
yalue  of  the  security  and  is  for  the  best  inter- 
est of  the  owners,  and  others  having  claim  uipon 
the  assets. 

2.  Aotlon  ^=»57(l)— Aotlon  to  anjola  sate  ttn- 
der  deed  of  trust  should  be  consolidated  with 
action  for  receivership  and  dissolution. 

Where  court  had  jurisdiction  of  stockhold- 
er's action  for  dissolution  and  receivership, 
stockholder  seeking  injunction  against  sale  of 
•corporation's  property  constituting  its  princi- 
pal asset  should  have  applied  for  injunction  by 
motion  in  such  action  rather  than  by  maintain- 
ing independent  suit  therefor,  and,  upon  issu- 
•ance  of  injunction  in  independent  suit,  such 
suit  will  be  consolidated  with  the  action  for 
dissolution  so  as  to  enable  court  to  make  an 
authoritative  and  final  disposition  of  the  cause 
and  of  all  questions  involved  therein. 

3.  Corporations  ^ss>622(4)  —  Receiver  should 
be  made  plaintiff  to  stockholder's  action  to 
enjoin  sale  under  deed  of  trust. 

In  stockholder's  action  to  enjoin  sale  of 
corporation's  property  under  deed  of  trust 
pending  action  for  dissolution  and  receivership, 
the  receiver  should  be  made  a  party  plaintiff  in 
■action  for  injunction;  it  being  his  province  to 
institute  and  maintain  actions  to  preserve  the 
property  for  the  benefit  of  all  parties  inter- 
-ested. 

Appeal  from  Superior  Court,  Stokes  Coirn- 
!ty;  McElroy,  Judge. 

Action  by  J.  W.  Lasl^  against  A.  M. 
Scales,  trustee,  and  others.  Judgment  re- 
straining defendant  trustee  from  making  a 
sale  under  deed  of  trust,  and  defendants  ex- 
-cept  and  appeal.    Affirmed  as  modified. 

G.  U  Jarvis,  of  Walnut  Ck>ve,  and  G.  O. 
McMlchael,  of  Winston-Saiem,  for  appellants. 

J.  D.  Humphreys,  of  Danbury,  and  E.  B. 
■Jones,  of  Winston-Salem,  for  appellee. 

HOKE,  J.  From  the  facts  properly  pre- 
sented, It  appears  that  on  March  26,  1919, 
plaintiff,  a  stockholder  of  defendant  the  Mer- 
cantile Trust  Company,  instituted  suit,  under 
the  provisions  of  the  statute,  to  dissolve  the 
corporation  for  nonuser  of  the  powers.  Re- 
visal,  c.  21,  I  1196.  Complaint  and  answer 
filed  at  spring  term,  1919,  superior  court  of 
Stokes  county.  That  on  notice  duly  issued 
and  facts  admitted  in  the  pleadings,  etc., 
there  was  judgment  entered  in  cause,  Octo- 
ber 4,  that  said  corporation  go  into  liquida- 
tion, and  J.  W.  Hall  was  appointed  receiver 
to  collect  the  assets,  etc.,  and  subsequently, 
at  fall  term,  superior  court,  Stokes  county, 
before  his  honor,  Bryson,  Judge,  further  or- 
ders were  made  in  said  cause  that  W.  Read 
^Tohnston,  Esq.,  be  appointed  to  take  and  state 
an  account  of  the  affairs  of  the  corporation, 
with  a  view  to  a  distribution  of  the  assets, 
and  that  the  receiver,  J.  W.  Hall,  as  commis- 


ty  of  the  corporation  and  report  to  the  court 
concerning  it  That,  after  the  filing  of  the 
pleadings  in  the  iHrindpal  cause  and  prior  to 
the  adjudication  thereon  of  McElroy,  Judge, 
defendant  A.  M.  Scales  advertised  the  real 
estate  of  the  corporation  for  sale,  on  October 
6,  1919,  under  a  deed  of  trust  antedating  the 
suit  and  made,  so  far  as  appears,  to  secure  a 
debt  to  the  defendant  the  Union  Bank  & 
Trust  Company,  of  $3,100,  eta  Thereupon 
the  plaintiff  instituted  the  present  action  to 
restrain  the  sale  and  filed  aflldavits  showing 
the  pendency  of  the  action  by  him  to  dissolve 
the  corporation  and  the  filing  of  the  pleadings 
therein  and  also  of  a  lis  pendens,  purporting 
to  affect  the  property  of  the  company,  etc 
That  the  mortgage  or  deed  of  trust  is  on  all 
the  realty  of  the  company,  consisting  of  sev- 
eral brick  stores  worth  near  $20,000.  That 
the  advertisement  for  sale  under  the  deed  is 
done  at  the  instance  of  the  defendant  corpo- 
ration which  has  bought  up  a  large  part  of 
the  minority  stockholders  and  in  connection 
with  the  Union  Trust  Company,  the  second 
creditor.  Is  endeavoring  to  force  a  sale  of  the 
property  with  a  view  of  buying  it  in  by  a 
syndicate  to  be  formed  for  the  purpose,  and. 
If  the  proposed  sale  is  allowed  to  proceed,  it 
will  result  in  a  great  sacrifice  of  the  proper- 
ty and  to  the  irreparable  injury  of  plaintiff 
and  others  in  like  case,  eta  There  were  affi- 
davits in  denial  of  these  averments,  and 
thereupon  the  restraining  order  was  entered, 
as  stated. 

[1]  We  have  held  at  the  present  term,  in 
Lasley  v.  Mercantile  Co.,  103  S.  E.  213,  that 
the  right  to  dissolve  a  corporation  at  the  in- 
stance of^a  stockholder  has  been  conferred 
by  statute,  and  a  superior  court,  having  ju- 
risdiction, may,  by  virtue  of  its  general  equi- 
table powers  and  by  express  provision  of  the 
law,  Revisal,  c  21,  §  1204,  dispose  "of  all 
questions  arising  in  the  proceedings  thereon, 
and  make  such  orders,  injunctions,  and  de- 
crees therein  as  justice  and  equity  shall  re- 
quire at  any  place  in  the  district"  And  in 
furtherance  of  the  principle  it  is  held  for 
law  in  this  jurisdiction  that,  while  all  valid 
and  existent  liens  will  be  respected,  a  court, 
in  the  exercise  of  the  powers  referred  to,  may 
take  charge  of  the  property  of  the  corpora- 
tion, affected  by  such  liens,  whether  by  deeds 
of  trust  or  other,  and  make  sale  of  the  same 
through  its  own  appointees  and  in  disregard 
of  the  minor  requirements  of  the  deeds  or 
other  instruments,  etc.,  where  such  course 
works  no  substantial  impairment  of  the  value 
of  the  security  and  is  for  the  best  interest  of 
the  owners  and  others  having  claim  upon  the 
assets.  McLarty  v.  Urquhart,  153  N.  C.  339, 
69  S.  E.  245 ;  Pelletier  v.  Lumber  C6.,  123  N. 
C.  596,  31  S.  E.  855,  68  Am.  St  Rep.  837; 
Manning  v.  Elliott,  92  N.  C.  91. 

In  McLarty  v.  Urquhart»  suit  of  foreclo- 
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property  be  advertised  in  the  New  York  Her^ 
aid,  and  which  requirement  would  entail  or 
cost  out  of  all  proportion  to  the  value  of  the 
property,  the  court  approved  a  decision  in 
Manning  v.  Elliott,  to  the  effect  that  a  court 
is  not  bound  to  decree  a  sale  in  strict  accord- 
ance with  the  terms  of  the  deed.  "In  this 
respect,  it  should  exercise  a  sound  discretion, 
having  due  regard  under  the  circumstances 
of  the  case  for  the  rights  of  the  debtor  and 
creditor."  And  in  Pelletler's  Case,  supra,  the 
power  of  the  court  to  control  and  regulate  the 
disposal  of  an  insolvent  corporation  property 
in  the  hands  of  the  receiver  is  fully  recogniz- 
ed, and  Associate  Justice  Douglas,  In  deny- 
ing right  of  sale  under  prior  lien  without 
leave  of  court,  said: 

"Property  in  the  actual  or  constructive^  pos- 
session of  the  receiver  in  in  castodia  legis,  as 
the  possession  of  the  receiver  is  that  of  the 
court,  he  being  merely  the  hand  of  the  court. 
This  exclusive  possession  of  the  receiver  does 
not  interfere  with  or  disturb  any  pre-existing 
liens,  prdferences  or  priorities,  but  simply 
prevents  their  execution  by  holding  the  prop- 
erty intact  until  the  relative  rights  of  all  par- 
ties can  be  determined. 

"Another  essential  objection  sought  to  be 
obtained  by  the  appointment  of  a  receiver  for 
an  insolvent  corporation  is  to  prevent  the  sacri- 
fice of  its  assets  by  a  multiplicity  of  suits  and 
petty  executions.  Both  these  objects  would  be 
destroyed  by  .  permitting  any  one,  no  matter 
what  may  be  his  title  or  claim,  to  interfere  with 
property  in  custodia  legis  without  leave  of  the 
court  by  which  such  custody  is  held,"  etc. 

These  general  principles  are  in  accord  with 
well-considered  authority  In  other  Jurlsdic* 
tions.  Wiswall  v.  Sampson,  55  JO,  S.  (14 
How.)  52,  14  L.  Ed.  322,  dted  with  approval 
in  Pelletier's  Case;  Scott  v,  Crawford,  Id 
Tex.  Cir.  App.  477,  41  S.  W.  ed7;  Ameri- 
can  Bank  v.  McGilligan,  152  Ind.  582,  52  N.  E. 
793,  71  Am.  St  Rep.  345.  And  their  proper 
application  to  the  facts  presented  fully  sup- 
port the  order  restraining  a  sale  by  the  trus- 
tee, it  appearing  that  such  a  sale  would  wlth'^ 
draw  the  great  bulk  of  the  corporate  property 
from  the  control  of  the  court  having  Juris- 
diction ot  the  matter  and  probably  result  in 
a  great  sacrifice  of  the  assets. 

[2,  8]  The  injunction  could  more  properly 
have  been  applied  for  by  motion  In  the  prin- 
cipal cause,  and,  to  maintain  it  tin  an  Inde* 
pendent  suit,  the  receiver  should  be  made  a 
party  plaintiff,  for  It  is  more  especially  his 
province  to  institute  and  maintain  actions  to 
preserve  the  properly  for  the  benefit  of  all 
parties  interested.  At  the  time  of  suit  com- 
menced, however,  he  had  not  been  appointed, 
and  it  appeared  that  present  action  was  re- 
quired. 

On  the  record,  We  think  it  better  that  this 
suit  be  now  consolidated  with  the  principal 
case,  to  the  end  that,  with  all  parties  before 
it,  the  court  win  be  enabled  to  make  an  au- 


thoritative tind  final  disposition  d  the  cause 
and  of  all  questions  involved  and  presented 
in  the  same.  Insurance  Co.  v.  R.  IL«  present 
term,  102  S.  E.  417,  citing  Blackburn  v.  Ins. 
Co.,  116  N.  C.  821,  21  S.  E.  922,  and  Monroe 
Bros.  V.  Lewald,  107  N.  O.  655,  12  S.  B.  287. 
Modified  and  affirmed. 


(17»  N.  C.  582) 

WHITE  V.  WHITE.    (No.  510.) 

(Supreme  Court  of  North  Carolina.   May  19, 

1920.) 

1.  Appeal  and  error  «»» 1012(1)— Findings  by 
trial  ooort  not  supported  by  evidenoe  must 
be  set  aside. 

While  findings  by  the  trial  court  sustained 
by  evidence  are  conclusive,  a  fiiMUng  of  fact 
which  is  not  sustained  by  any  evidence  must 
be  set  aside. 

2.  Oivaroe  ^=»258— Alimony  is  never  ordered 
rspald. 

Alimony  for  the  support  of  the  wife  may  be 
increased  or  reduced  for  cause  from  time  to 
time,  but  it  is  never  ordered  to  be  paid  back, 
especially  alimony  pendente  lite,  after  the  lapse 
of  nearly  five  years  and  the  death  of  the  wife. 


3.  Judgment  «=» 1 62(4)— Finding  that  defend- 
ant had  no  notice  of  notion  before  Judgment 
set  aside. 

»  _ 

Affidavit  by  defendant  that  he  did  not  have 
notice  of  a  default  judgment  after  publications 
of  summons  does  not  support  a  finding  that  he 
had  no  notice  of  tlie  pendency  of  the  action, 
where  there  was  testimony  that  he  had  at- 
tempted to  settle  it  through  his  counsel,  and 
had  written  a  letter  showing  knowledge  that 
the  plaintiff,  his  wife,  was  in  possessioii  of  the 
property  therein  claimed. 

4.'  Dlvoroe  ^sd256— Covrt  oan  make  temporary 
alimony  Ilea  on  husband's  land. 

Under  Revisal  1905,  §  1566,  authorising  al- 
lowance of  support  and  alimony  to  a  deserted 
wife,  the  court  can  declare  temporary  alimony 
a  lien  on  a  husband's  land  described  in  the  com- 
plaint and  order  the  sale  of  the  land  to  pay  it. 

• 

5.  DivenM  ^=9216— Finding  of  truth  of  allega- 
tions before  ordering  alimony  necessary  only 
when  they  are  controverted. 

The  requirement  that  the  judge  sliall  find 
allegations  of  the  divorce  complaint  entitling 
plaintiff  to  alimony  to  be  true  applies  only 
where   such  allegations  are  controverted. 

6.  Divorce  «=s>2l^-Wlfe  hold  entitM  to  tem- 
porary alimony. 

A  wife  who  was  unable  to  give  bond  and 
was  allowed  to  sue  in  forma  pauperis,  and  who 
liad  received  no  support  from  her  husband  for 
more  than  a  yea;r,  was  entitled  to  temporary 
alimony. 

7.  Divorce  ^=»2 16— Order  for  alimony  on  In- 
sufficient findings  Is  erroneous  but  not  void. 

If  the  findings  of  facf  are  not  full  enough 
to  Justify  an  oiHler'for  temporary  alimony,  the 
order  ts  not  Void  but  simply  erroneous. 
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8.  DIvaroe  ^ks»79— Attaohment  unneoeMary  1^ 
authaiize  sarvioe  of  dafanduit  by  publloatioa. 

Under  Revisal  1905.  §  442.  authoriaing  aerv- 
ice  by  pablication  when  defendant  cannot  be 
found  in  the  state  where  the  action  is  for 
divorcef  service  of  summons  in  divorce  action 
by  publication  is  8ufl5cient  without  any  attach- 
ment of  defendant's  property. 

9.  Divorce  ^=:»2 Id— Defendant  aerved  by  pub- 
lication not  entitled  to  vacation  of  temporary 
alimony  order. 

Kevisal  1905,  §  449,  providing  that,  except 
in  an  action  for  divorce,  defendant  served  by 
publication  may  be  allowed  to  defend  after 
judgment,  a  defendant  in  a  divorce  action  is  not 
entitled  to  have  set  aside  an  order  for  tempo- 
rary alimony  rendered  after  service  by  publi- 
cation nor  a  sale  of  property  under  execution 
to  satisfy  the  order. 

fO.  Divorce  <$=>263— Plain tilT  who  purchased 
land  at  execution  sale  for  alimony  la  bona 
llde  purohaser. 

Plaintiff  in  divorce  suit,  whtf  purchased  land 
at  a'  sale  under  execution  to  satisfy  the  order 
for  temporary  alimony  entered  after  service  of 
defendant  by  publication,  is.  a  bona  £de  pur* 
chaser  against  whom  defendant  is  not  entitled 
under  Revisal  1905,  i  449,  to  have  the  sale  set 
aside. 

11.  Prooeaa  (8B»86-pi8uit  to  declare  husbaad 
trustee  of  land  is  "prooeeding  in  rem"  an* 
thorizing  service  by  pablication. 

A  suit  to  have  plaintiff's  husband  declared 
trustee  holding  title  for  plaintiff  to  certain  land 
which  was  purchased  with  plaintiff's  money  is  a 
'•proceeding  in  rem,"  in  which  service  by  publi- 
cation is  authorized  under  Kevisal  1905,  8  442, 
subd.  4,  and  no  attachment  is  necessary  therein 
to  give  the  court  jurisdiction. 
[Ed.  Note.— For  other  definitions,  see  Words 

and  Phrases,  First  and  Second  Series,  In  Rem«] 

< 

12.  Judgment  <S=>  145(3)  —  Affidavit  claiming 
meritorious  defense  is  a  conclusion. 

An  affidavit  to  set  aside  a  default  judgment, 
which  merely  states  that  defendant  has  a  meri- 
torious defense  to  the  action,  is  merely  a  state- 
ment of  opinion  insufficient  to  support  a  finding 
of  meritorious  defense. 


13.  Judgment  ^=s>l 53 (6) —Vacation  after  death 
of  plaintiff  and  several  years  after  rendition 
abeoid  have  been  denied. 

Where  it  appeared  that  defendant  had  notice 
of  the  pendency  of  an  action  in  which  he  was 
aerved  by  puUication  before  judgment  was 
rendered  therein^  but  he  delayed  appearing  to 
attack  the  judgment  until  nearly  five  years 
had  elapsed  and  until  plaintiff  had  diea,  so 
that  the  evidence  to  support  her  daim  that  the 
property  was  purchased  with  her  money  was 
lost,  sufficient  cause  for  setting  aside  the  judg- 
ment was  not  shown,  and  the  motion  therefor 
should  have  been  doiied. 

14.  Judgment  ^=> 1 54— Devisee  of  property 
aboHid  be  made  party  to  motion  to  vacate 
Judgment 

On  a  iJEiotion  to  vacate  a  judgment  by  de- 
fault after  publication  of  aummons  dedarinir 
defendant  to  hold  aa  trustee  for  plaintiff,  the 


devisee  of  the  land  affected  should  be  made  a 
party  after  plaintiff's  death. 

Allen  and  Brown,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Mitchell  Coun- 
ty;  Webb,  Judge. 

Suits  by  Josephine  Pope  White  against 
Charles  H.  White  for  divorce  a  mensa  et 
thoro  and  alimony,  and  to  have  defendant  de- 
clared trustee,  holding  a  title  to  certain  land 
for  plaintiff.  An  order  granting  temporary 
alimony  and  permitting  execution  therefor 
against  defendant's  land,  which  was  sold 
thereunder  to  plaintiff,  entered  in  the  divorce 
action,  and  a  judgment  in  the  other  action  de- 
claring defendant  a  trustee  for  plaintiff,  were 
set  aside  on  motion  by  defendant  after  plain- 
tiff's death  and  the  substitution  of  J.  A 
Gouge  as  her  executor  in  the  cause,  and  the 
executor  appeals,    ifteversed. 

In  February,  1914,  the  plaintiff  brought  two 
suits  against  the  defendant,  one  for  divorce  a 
mensa  et  thoro  and  alimony,  and  the  other 
for  the  purpose  of  declaring  the  defendant  a 
trustee,  holding  the  title  to  certain  land  for 
plaintiff.  Both  actions  were  brought  at  the 
same  time,  and  the  return  term  was  April 
term,  1914,  of  Mitchell.  The  deii^ndant  could 
not  be  found  in  the  state,  and  service  in  both 
actions  was  made  by  publication.  At  July 
term,  1914,  the  plaintiff  obtained  a  judgment 
for  alimony  in  the  one  case  of  $500,  and  in 
the  other  case  the  defendant  was  declared  a 
trustee  as  holding  title  to  a  certain  parcel  of 
land  for  the  plaintiff.  A  tract  of  land  which 
was  owned  by  defendant  and  to  which  plaintiff 
claimed  no  title  was  sold  November  2,  1914, 
under  execution  Issued  upon  the  judgment 
obtained  for  alimony,  at  which  sale  the  plain- 
tiff became  the  last  and  highest  bidder,  and 
she  obtained  title  under  the  sheriff's  deed. 
On  March  26, 1919,  and  after  the  death  of  the 
plaintiff  who  had  made  a  will  devising  this 
property  to  the  Episcopal  Church,  the  defend* 
ant,  a  nonresident,  through  his  counsel,  made 
a  motion  to  vacate  both  of  said  Judgments 
upon  the  ground  that  he  did  not  know  of  the 
judgments  until  after  January  1,  1919;  that 
service  had  been  had  on  him  by  publication ; 
and  that  no  attachments  had  issued  In  said 
causea 

The  court  set  aside  the  Judgm^t  in  both 
cases,  and  the  plaintiff  appealed. ' 

S.  J.  Brvin,  of  Morganton,  and  Chas:  E. 
Greene,  of  BakenviUe,  for  appelant. 

Hudgins,  Watson  &  Watson,  of  Bomsville, 
for  aK)ellee. 

CLARE,  C.  J.  The  cases  being  between  the 
same  imrties,  and  the  facts  as  to  both  being 
substantially  similar,  they  can  be  treated  as 
one  in  this  appeaL 

In  the  first  case,  the  wife,  Josephine  White, 
brought  an  acticm  against  her  husband,  the 
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defendant  Charles  H.  White,  for  divorce  a 
mensa  et  thoro  and  alimony.  Upon  Inspec- 
tion of  the  record,  the  proceeding  was  regular 
and  according  to  the  course  and  practice  of 
the  court  in  every  particular.  It  appearing 
upon  affidavit  that  the  defendant  could  not 
after  due  diligence  be  found  in  this  state  and 
that  a  cause  of  action  existed  against  the 
defendant  for  divorce  and  alimony,  it  was 
ordered  that  publication  be  made  in  the  man- 
ner required  by  law  and  that  said  publica- 
tion was  duly  made  requiring  the  defendant 
to  answer  at  the  term  of  Mitchell  superior 
court  beginning  the  first  Monday  in  April, 
1914.  The  complaint  was  in  reg^ular  form  and 
alleged  that  the  parties  were  married;  that 
the  plaintiff  had  been  a  dutiful  and  faithful 
wife  in  every  respect;  that  the  plaintiff  at 
the  time  of  the  marriage  had  some  money  and 
an  income  with  which  she  purchased  their 
home  in  this  state ;  that  the  defendant  aban- 
doned her;  that  she  discovered  that  the  de- 
fendant and  a  woman  whom  he  had  engaged 
as  housekeeper  had  improper  relations,  where- 
upon the  plaintiff  drove  her  off;  that  the  de- 
fendant, in  1911,  soon  after  abandoned  the 
plaintiff  and  left  the  state;  that  in  April, 
1912,  he  returned  to  this  state,  and  caused  the 
plaintiff  to  be  arrested  upon  the  charge  of 
insanity  and  brought  before  the  derk  for 
examination,  who  after  such  examination  dis- 
charged the  plaintiff  and  taxed  the  defend- 
ant with  the  costs.  She  further  alleged  that 
the  house  and  lot  on  which  she  lived  had  been 
bought  with  her  money,  but  the  defendant 
had  taken  title  in  his  own  name.  She  fur- 
ther alleged  that  the  defendant  was  then  a 
professor  in  Harvard  University  obtaining  a 
salary  of  $3,000  to  $4,000.  Whereupon  she 
asked  for  alimony  pending  the  action  and  for 
a  decree  that  the  judgment  should  be  de- 
clared a  charge  upon  the  land  of  defendant 
which  was  fully  described  in  the  complaint. 
The  affidavit  to  the  complaint  is  In  due  form 
as  was  the  judgment  and  all  the  proceedings 
therein  by  which  the  judge  allowed  her  $500 
for  alimony  pending  the  action  up  to  Novem- 
ber term,  1914,  and  decreed  the  same  should 
be  a  lien  on  the  property  of  the  defendant  in 
Mitchell  county,  which  was  set  out  and  de- 
scribed in  the  complaint.  Execution  regu- 
larly Issued  upon  this  judgment,  and,  imder 
it,  the  said  property  was  sold  and  purchased 
by  the  plaintiff  November  2, 1914,  as  returned 
by  the  sheriff  on  said  execution,  at  the  sum 
of  $500,  which  was  entered  as  a  credit  on  the 
Judgment  In  favor  of  the  plaintiff  against  the 
defendant.  The  plaintiff  died  In  November, 
1918,  and  the  defendant  on  March  25,  1919, 
gave  notice  that  he  would  move  at  the  next 
term  of  the  superior  court  to  set  a^de  the 
two  Judgments  entered  against  the  defendant 
at  July  term,  1914,  of  Mitchell. 

On  hearing  the  motion  his  honor  set  aside 
both  judgments  in  September,  1919,  upon  the 
ground  that  the  defendant  Charles  H.  White 


had  no  notice  either  of  the  pending  suit  or 
of  the  judgment  rendered  at  July  term,  1914, 
until  January,  1919 ;  that  the  defendant  has 
a  good  and  meritorious  defense;  that  no  at- 
tachment was  ever  Issued  or  levied  in  the 
cause.  The  plaintiff  in  the  original  judgment 
died  in  the  latter  part  of  1918,  and  her  ex- 
ecutor, J.  A.  Gouge,  qualified  as  her  execu- 
tor, and  appeared  in  this  cause  to  resist  the 
motion. 

His  honor  was  erroneously  of  the  opinion 
that  the  failure  to  obtain  personal  service  up- 
on the  defendant,  or  to  obtain  an  attachment 
as  a  basis  of  the  proceeding,  was  an  irregu- 
larity. The  plaintiff  excepts  that  there  is  no 
evidence  which  warranted  the  court  in  find- 
ing as  a  fact  that  the  defendant  had  no  no- 
tice of  the  proceeding. 

[1]  The  case  on  appeal  states  that  there 
was  no  evidence  on  behalf  of  the  defendant 
excqpt  his  own  affidavit,  in  whldi  he  testifies 
that  he  "was  never  served  with  summons  in 
either  of  the  above-named  cases  and  never 
heard  of  either  Judgment  being  entered 
against  him  until  the  1st  day  of  January, 
1919."  He  does  not  testify,  as  the  judge  in- 
advertently found,  that  he  "h&d  no  notice 
whatever,  either  of  the  pending  suit,  or  of 
the  judgment  signed  until  January,  1919." 
On  the  contrary,  there  Is  the  affidavit  of  M.  L. 
Wilson,  the  counsel  who  brought  these  ac- 
tions, who  testified  that  after  the  complaints 
had  been  filed,  and  before  judgment  was  tak- 
en, at  the  request  of  Mr.  J.  W.  Pless,  counsel 
for  the  defendant,  he  had  a  conference  with 
him  for  a  settlement  of  the  matters  In  contro- 
versy; that  a  settlement  of  said  cases  was 
agreed  upon,  the  terms  of  the  said  agreement 
drawn  up  in  legal  form,  and  signed  by  the 
attorneys  on  both  sides,  but  subject  to  the 
approval  of  the  defendant,  and  later  the  coun- 
sel for  the  defendant  informed  him  that  his 
client  had  declined  to  approve  the  settlement, 
and  thereafter  the  judgments  were  regularly 
obtained.  W2iere  there  is  any  evidence,  the 
findings  of  fact  by  the  court  are  conclusive ; 
but,  when  there  is  no  evidence  to  sustain  a 
finding  of  fact,  it  must  be  set  aside.  In  cor- 
roboration of  the  testimcmy  of  M.  L.  WUson 
are  the  affidavits  of  J.  A.  Gouge  that  in  Octo- 
ber, 1916,  more  than  two  years  after  Judg- 
ment was  taken  in  both  said  cases,  the  de- 
fendant wrote  him  from  Cambridge,  Mass., 
about  the  property  and  said  that  his  wife's 
need  was  not  so  urgent,  as  she  was  in  i)o&ses- 
slon  of  the  property,  and,  though  she  could 
not  sell  it  at  the  price  she  want^,  she  ought 
to  be  able  to  get  a  loan  upon  it  as  security, 
and  a  copy  of  his  letter  to  that  effect  is  at- 
tached. There  was  no  evidence  offered  that 
the  defendant  did  not  have  notice  of  these  ac- 
tions prior  to  the  judgment 

[2]  Alimony  is  an  allowance  for  the  sup- 
port of  the  wife,  and  the  amount  may  be  in- 
creased or  reduced,  for  cause,  from  time  to 
time.   But  it  is  never  ordered  to  be  paid  back. 
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as  Is  sought  In  this  case— especially  would 
this  be  InconcelTable  as  to  alimony  pendente 
lite  and  after  the  lapse  of  nearly  five  years 
and  the  death  of  the  wife. 

The  defendant  is  an  educated  man.  After 
abandoning  his  wife  for  another  woman  as 
the  sworn  complaint  avers  (to  which  he  did 
not  attempt  to  file  answer  during  her  life),  he 
was  a  professor  at  Harvard,  and  during  these 
long  years  of  absence  he  had  knowledge  of  the 
actions  the  settlement  of  which  by  his  counsel 
be  refused  to  ratify,  and  that  his  wife  in  some 
way  had  come  into  possession  of  the  lands 
he  left  here. 

[S]  Upon  the  uncontradicted  affidavits  set 
out  in  the  record,  the  court  should  have  found 
that  the  defendant  did  have  notice  of  the  in- 
stitution and  pendency  of  said  action.  While 
we  cannot  find  the  facts,  we  must  hold  upon 
this  record  that  there  was  no  evidence  Jus- 
tifying the  finding  that  the  defendant  had  no 
notice  of  the  pendency  of  the  suit,  and,  the 
proceedings  being  regular  upon  their  face  in 
all  respects,  such  finding  is  reversed.  Marsh 
y.  Oriffin,  128  N.  C.  669,  31  S.  E.  840 ;  Rlcaud 
v.  Alderman,  132  N.  G.  64»  43  S.  E.  543.  The 
affidavit  of  the  defendant  that  he  did  not  have 
notice  of  the  Judgment  until  recently  is  very 
far  from  denying  knowledge  of  the  pending 
actions  in  ample  time  to  make  defense,  as  ap- 
pears from  the  affidavit  of  M.  L.  Wilson  as  to 
the  settlement  in  writing  of  the  matter  in  con- 
troversy with  defendant's  counsel  and  defend- 
ant's letter  to  Gouge  as  to  the  wife's  pos- 
session of  the  property,  which  show  that  he 
had  full  opportunity  to  make  his  defense. 

[4]  Revisal,  1 1566,  authorized  the  allowance 
of  support  and  alimony  to  the  deserted  wife 
and  gives  to  the  court  ample  power  to  declare 
the  same  a  lien  on  the  land  of  the  defendant, 
described  in  the  complaint,  and  order  the  sale 
of  the  land  to  pay  it  Bailey  v.  Bailey,  127  N. 
C.  474,  37  S.  E.  502.  The  proviso  in  that  sec- 
tion provides  that,  "If  the  husband  shall  have 
abandoned  his  wife  and  left  the  state, 
*  *  *  no  notice  shall  be  necessary"  of  the 
application  for  alimony  pendente  lite. 

'The  purpose  of  this  enactment  is  to  afford 
the  wife  present  pecuniary  relief  pending  the 
progress  of  action."  Moore  v.  Moore,  130  N. 
G.  334,  41  S.  E.  043;  Morris  v.  Morris,  89  N. 
C.  111. 

Application  for  alimony  pendente  lite  may 
t>e  made  by  motion  in  the  cause.   Zimmerman 
T.  Zimmerman,  113  N.  O.  432,  18  S.  E.  334; 
.  Beeves  v.  Reeves,  82  N.  G.  848. 

[6]  In  Zimmerman  y.  Zimmerman,  supra, 
it  is  said: 

"The  requirement  *  *  *  that  the  Judge 
shall  find  such  allegations  of  the  complaint  to 
be  true  as  will  entitle  the  plaintiff  to  the  order 
applies  only  when  such  allegations  are  contro- 
verted." 

[I]  In  this  case,  it  appeared  that  the  de- 
fendant was  absent  from  the  state  and  could 
not  be  found ;  both  the  order  of  Judge  Long 


and  the  Judgment  of  the  derk  ordering  pub- 
lication upon  that  finding.  The  Judgment 
of  Judge  Long  at  July  term,  1914,  decreeing 
alimony,  recites  that  the  ''def aidant  had  been 
served  by  publication  in  the  action  for  di- 
vorce, and  also  for  alimony,  at  April  term, 
1914,  of  the  superior  court  of  Mitchell;  that 
a  motion  had  been  made  by  plaintiff  at  said 
term  and  had  been  continued,  and  it  appear- 
ing further  to  the  court  that  the  plaintiff  had 
not  received  any  support  from  the  defendant 
since  January,  1913,"  it  was  "adjudged  by  the 
court  that  the  plaintiff  be  allowed  the  sum  of 
$500  as  alimony  pending  this  action  up  to 
November  term,  1914,  of  this  court,  and  the 
same  is  hereby  constituted  a  lien  on  all  prop- 
erty of  the  defendant  in  Mitchell  county  as 
set  out  and  described  in  the  complaint." 

In  Bailey  v.  Bailey,  127  N.  O.  474,  37  S.  B. 
502,  it  is  held: 

"Land  of  a  husband  who  is  out  of  the  state 
may  be  charged  with  alimony  pendente  lite  and 
attorneys'  fees." 

In  Sparks  v.  Sparks,  69  N.  G.  819,  it  is  said: 

"Upon  the  wife  making  out  a  prima  facie 
case,  she  is  entitled  to  alimony  pendente  lite." 

[7]  The  orders  in  this  case  adjudge  that  she 
was  unable  to  give  bond  and  she  was  allowed 
to  sue  in  forma  pauperis,  and  the  Judgment 
recites  that  her  husband  had  given  her  no 
support  since  January,  1913,  which  facts  are 
held  to  be  sufficient  to  Justify  such  order. 
MUler  V.  Miller,  75  N.  C.  70.  If  the  findings 
of  fact  in  the  Judgment  had  been  not  full 
enough,  the  order  would  not  have  been  void, 
but  simply  held  erroneous  on  appeal.  Moody 
V.  Moody,  118  N.  G.  926,  23  S.  E.  933. 

[8]  No  notice  other  than  by  publication  nor 
any  attachment  was  necessary  in  either  of 
these  cases.  Rev.  {  442,  provides  that  service 
by  publication  is  sufficient  when,  as  here, 
"the  person  on  whom  the  service  of  summons 
is  to  be  made  cannot,  after  due  diligence,  be 
found  within  the  state,  and  that  fact  appears 
by  affidavit  to  the  satisfaction  of  the  court, 
or  to  a  Judge  thereof,  and  in  like  manner  it 
appears  that  a  cause  of  action  exists  against 
the  defendant  in  respect  to  whom  service  is 
to  be  made,  or  that  he  is  a  proper  party  to  an 
action  relating  to  real  property  in  this  state, 
such  court  or  Judge  may  grant  an  order  that 
the  service  be  made  by  publication  of  a  notice 
in  either  of  the  following  cases:  ♦  ♦  ♦  (5) 
Where  the  action  is  for  divorce." 

Subsection  4  of  said  section  442  provides 
that  such  service  by  publication  may  be  made 
"where  the  subject  of  the  action  is  real  or 
personal  property  in  this  state,  and  the  de- 
f»idant  has,  or  claims  a  lien  or  interest,  ac- 
tual or  contingent,  therein,  or  the  relief  de- 
manded consists  wholly  or  partly  in  exclud- 
ing the  defendant  from  any  lien  or  interest 
therein."  This  applies  to  the  action  to  de- 
clare the  defendant  trustee  for  his  wife  as  to 
the  tract  bought  witli  her  money.    Hoke,  J., 
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In  Vlck  T.  Floumoy,  147  N.  C.  213,  60  S.  B. 
978 ;  Graham  y.  O'Bryan,  120  N.  G.  463,  27 
S.  E.  122. 

In  Bernhardt  v.  Brown,  118  N.  G.  705,  24  S. 
E.  528,  36  li.  R.  A.  402,  the  court  said: 

"Proceedings  in  divorce  are  sui  generis,  as 
the  judgment  therein  merely  declares  a  personal 
status,  and  publication  of  the  summons  is  al- 
lowed without  the  acquisition  of  jurisdiction 
by  attachment  of  property,  the  court  having 
jurisdiction  of  the  person  of  the  plaintiff." 

This  Is  a  well-settled  principle  of  law,  and 
that  case  has  been  often  dted  since  with  ap- 
proval See  Anno.  Ed.  In  such  cases  an  at- 
tachment is  not  necessary  to  complete  the 
service  of  summons,  but  at  option  of  plaintiff 
there  may  be  an  attachment  ''to  secure  the 
property  so  that  It  may  be  held  to  satisfy  the 
judgment  when  rendered  and  also  as  a  basis 
for  publication  of  the  sununons.  The  wife 
has  always  had  the  remedy  of  gamlsheelng 
the  salary  or  wages  of  her  husband  in  such 
cases,  and  she  Is  entitled  to  an  attachment  of 
the  property  for  the  same  reason.  Otherwise 
the  defendant,  pending  litigation,  can  sell  or 
convey  his  property,  or  creditors  may  attach 
it  for  debt  or  obtain  prior  liens  by  judgment.'* 
Walton  V.  Walton,  178  N.  C.  75,  100  S.  K  177. 

While  the  attachment  In  the  divorce  pro- 
ceeding was  not  necessary  to  complete  the 
service,  it  was  practically  made  In  this  case, 
by  describing  In  the  complaint  the  property 
sought  to  be  subjected  to  the  payment  of 
alimony  and  the  recital  In  the  judgment  that 
property  so  described  was  directed  to  be 
sold  for  payment  of  the  judgment 

[I]  The  defendant,  however,  relies  npon 
Bev.  {  449: 

''The  defendant  against  whom  publication 
was  ordered,  or  who  is  served  under  the  provi- 
sions of  the  preceding  section,  or  his  represen- 
tatives, on  application  and  sufficient  cause 
shown  at  any  time  before  judgment,  must  be 
allowed  to  defend  the  action;  and,  except  in  an 
action  for  divorce,  the  defendant  against  whom 
publication  is  ordered,  or  his  representatives, 
may  in  like  manner,  upon  good  cause  shown,  be 
allowed  to  defend  after  judgment,  or  at  any 
time  within  one  year  after  notice  thereof,  and 
within  5  years  after  its  rendition,  on  such 
terms  as  may  be  just;  and  Sf  the  defense  be 
successful  and  the  judgment  or  any  part  there- 
of shall  have  been  collected  or  otherwise  en- 
forced, such  restitution  may  thereupon  be  com- 
pelled as  the  court  may  direct;  but  title  to 
property  sold  under  such  judgment  to  a  pur- 
chaser in  good  faith  shall  not  be  thereby  af- 
fected." 

[IS]  As  to  the  dlroroe  proceedings  and  the 
order  made  therein  allowing  alimony,  this 
section  does  not  apply,  and,  the  proceedings 
being  in  aU  respects  re^^olar  as  above  stated, 
the  judgment  therein  rendered  cannot  be  set 
aside.  Besides,  the  title  to  the  land  was  ac- 
quired by  the  plaintiff  as  a  bona  fide  pur- 
chaser at  the  sale  under  execution  and  can- 


not be  dJstarbed.  It  will  he  noted,  too,  that 
when  "good  cause  is  shown"  before  judg- 
ment the  defendant  most  be  allowed  to  de- 
fend, but,  if  after  judgment,  he  may  (ex- 
cept in  divorce  actions)  be  allowed  to  defend 
on  just  terms.  The  judge  In  this  case  Im- 
posed no  terms. 

[11}  As  to  the  other  action  to  declare  the 
defendant  a  trustee  of  another  tract  of  land 
because  purchased  by  the  defendant  with 
money  of  the  wife,  hut  the  husband  with- 
out her  knowledge  and  contrary  to  their 
agreement  having  taken  title  to  the  same  in 
his  own  name,  tJie  proceedings  were  in  ev- 
ery respect  the  same  as  in  the  action  in  re- 
gard to  divorce  and  regular  alimony.  Serv- 
ice by  publication  was  authorized  under 
Bev.  I  442,  BUbsec.  4,  above  set  out  The 
proceedings  to  set  the  judgment  aside,  were 
upon  the  same  affidavits  and  findings  as  to 
the  other  case.  As  said  in  Bernhardt  v. 
Brown,  118  N.  G.  705,  24  S.  B.  528,  SO  I^  B. 
A.  402,  publication  Is  authorized  In  those 
cases  in  which  "the  court  already  has  ju- 
risdiction of  the  res,  as  to  enforce  some  lloi 
or  a  partition  of  property  in  its  control,  or 
the  like,  and  the  judgrment  has  no  personal 
force,  not  even  for  the  costs,  being  limited 
to  acting  upon  the  property."  It  is  further 
said,  page  706  of  U8  N.  G.,  24  S.  E.  628,  36 
L.B.  A.  402: 

"In  proceedings  under  this  class— 'proceedings 
in  rem—it  is  not  necessary,  as  in  proceedings 
quasi  in  rem,  to  acquire  jurisdiction  by  actual 
seizure  or  attachment  of  the  property,  but  it 
may  be  done  by  the  mere  bringing  of  the  suit 
in  which  the  claim  is  sought  to  be  oiforced, 
which  in  law  (in  such  cases)  is  equivalent  to  a 
seizure,  being  the  open  and  public  exercise  of 
dominion  over  it  for  the  purposes  of  the  suit' 
Heibeitter  v.  Oil  Go.,  112  U.  S.  294.  And  as 
to  this  class  of  cases  the  statute  prescribes  pub- 
lication of  the  summons,  whether  the  defendant 
is  a  nonresident  or  resident,  whenever,  'after 
due  diligence,  he  cannot  be  found  in  the^  state.^ 
The  Gode,  |  218(4);  Glaflin  T.  Harrison,  108  N. 
G.  157." 

It  is  only  in  proceedings  of  the  third 
^asa,  quasi  in  rem,  set  out  in  Bernhardt  v. 
Brown,  supra,  that  an  attachment  is  neces- 
sary as  a  basis  of  publication.  In  those 
cases  ft  is  not  sought  to  deal  with  the  prop- 
erty in  rem  because  the  court  already  has 
jurisdiction  of  the  res,  located  here^  to  en- 
force some  lien  or  right  claimed  therein,  nor 
to  enforce  a  judgment  in  divorce;  but  the 
court  proceeds  to  acquire  "jurisdiction  by* 
atta<iiing  property  of  a  nonresident  or  of 
an  absconding  debtor,  and  similar  cases." 
Bernhardt  v.  Brown,  supra. 

The  judgment  in  the  second  action  to  de- 
clare the  defendant  a  trustee  tor  his  wife  as 
to  the  other  tract  described  In  the  com- 
plaint was  regular  in  all  respects.  But  the 
motion  haring  been  made  within  five  years 
after  the  judgment  rendered,  the  court  be- 
low might  allow  the  defendant  to  defend 
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""iipoii  good  cause  shown,  and  upon  Jnst 
terms."  The  Jniy  in  that  case  found  upon 
the  testimony  the  issues  as  follows: 

**(!)  Were  the  lands  described  in  the  com- 
plaint and  all  improvements  thereon  paid  for 
by  plaintiff  with  her  own  money?  Answer: 
Yes, 

"(2)  Were  the  deeds  to  said  lands  taken  in 
the  name  of  the  defendant  without  the  knowl- 
edge or  consent  of  the  plaintiff?    Answer:  Yes.'* 

(12]  An  examination  of  the  affidavits  filed 
by  the  defendant  shows  that  he  sets  out  as 
.good  cause  that  he  has  a  "good  and  merito- 
rious defense.*'  This  is  merely  his  opinion 
and  was  not  sufficient  to  justify  the  finding 
of  the  Judge.  An  inspection  of  the  afflda- 
▼it  of  the  defendant  shows  that  he  relies 
upon  the  allegations  that  no  attachments 
were  issued,  and  In -the  divorce  case  that 
the  facts  were  not  found  in  the  Judgment 
allowing  alimony.  These  were  matters  of 
law  which  the  defendant  erred  in  deeming 
sufficient  to  set  aside  the  Judgment.  The 
Judge  added  a  finding,  without  any  eyidence 
to  support  it,  and  contrary  to  the  evidence, 
that  the  defendant  had  no  notice  of  the 
pendency  of  the  action.  The  only  other  al- 
legation set  out  in  the  defendant's  affidavit 
as  to  this  case  is  the  following: 

"This  affiant  purchased  all  the  real  estate 
deeded  to  him  in  MitcheU  county,  N.  G.|  with 
his  own  funds;  the  plaintiff,  Mrs.  White,  never 
having  fuxnished  a  dollar  of  the  purchase  mon- 
eyy* 

His  averment  in  both  cases  that  his  wife 
was  crasy  is  Contradicted  by  the  Judgment, 
in  the  record  rendered  in  a  trial  whi<ih  he 
procured  and  attended,  that  she  was  sane. 

[13]  In  view  of  the  fact  that  the  defend- 
ant had  notice  of  the  pendency  of  the  action, 
whi<^  he  might  have  defended  and  which 
he  did  attempt  to  compromise  through  his 
counsel,  and  the  verdict  of  the  Jury,  preshm- 
ably  upon  sufficient  evidence,  at  July  term, 
1914,  upon  the  issues  above  set  out,  and  the 
further  fact  that  this  motion  to  set  aside 
eu<Ak  verdict  and  Judgment  was  not  made  till 
March  26,  1919,  nearly  five  years  later,  dur- 
ing wliich  time,  as  the  defendant's  letters 
show,  he  knew  that  the  plaintiff  was  in  pos- 
sessiOD  of  the  property,  we  do  not  think  that 
there  was  suffldent  evidence  to  Justify  the 
findings  that  good  cause  was  shown,  after 
the  death  of  the  wife  who  was  probably  the 
only  person  who  could  have  shown  that,  as 
the  Jury  found,  the  land  was  bought  with 
her  money,  and  the  title  was  taken  in  her 
busband's  name,  without  her  knowledge  and 
consent,  and  the  motion  should  have  been 
denied. 

To  sum  up: 

a)  The  proceedings  in  both  cases  are  reg- 
ular in  every  respect 

(2)  No  attachment  in  either  case,  nor  any 
notice  beyond*  publication^  wkltib  waa  made. 


was  neoeaaaiy;  but  in  fact  upon  the  uncoil 
tradicted  evidence  the  defendant  did  have 
fall  knowledge  of  the  pendency  of  boOi  ac- 
tions before  judgment  and  opportunity  to  de- 
fend, and  hence  he  cannot  be  allowed  to  de- 
fend even  under  Kev.  |  449.  Turner  v.  Ma- 
chine Co.,  133  N.  C.  385-387,  45  S.  B.  781. 

(3)  Revisal,  (  449,  allowing,  on  good  cause 
shown,  the  def^idant  to  defend  after 
Judgment  does  not  apply  to  actions  for  di- 
vorce, and,  if  it  did,  it  could  not  require  the 
return  of  alimony  allowed  for  support  of 
wife  pendente  lite  and  collected. 

(4)  Upon  the  facts  in  this  case,  there  was 
"no  good  cause  shown"  to  set  aside  the  ver- 
dict, on  the  Judgment  in  either  case,  after 
the  lapse  of  nearly  five  years,  the  death  of 
the  wife,  and  the  loss  thus  of  the  evidence 
on  which  the  Judgments  were  rendered. 

[14]  We  think  the  present  owner  of  the 
property,  the  Protestant  Episcopal  Church, 
as  devisee  of  Mrs.  White,  should  have  been 
a  party  defendant. 

In  both  cases,  the  order  setting  aside  the 
Judgment  is  reversed. 

ALLIEN,  J.  (dissenting).  The  irregulari- 
ties in  this  action  are  glaring  and  numer- 
ous, as  I  will  undertake  to  demonstrate 

1.  The  attempted  service  of  summons  on 
the  defendant  is  by  publication  based  on  the 
following  affidavit: 

"M.  L.  Wilson,  being  duly  sworn,  says:  That 
he  is  one  of  Use  attorneys  for  the  plaintiff,  Mrs. 
Josephine  Pope  White,  in  the  above-entitled 
case;  that  the  defendant  herein  cannot  after 
due  diligence  be  found  in  the  state  of  North 
CaroUna;  that  a  cause  of  action  exists  against 
the  defendant  and  in  favor  of  the  plaintiff  for 
the  purpose  of  obtaining  a  divorce  a  mensa  et 
thoro  and  alimony." 

This  affidavit  is  fatally  defective  in  that 
it  fails  to  state  any  facts  showing  a  cause 
of  action  in  favor  of  the  plaintiff. 

In  Bacon  v.  Johnson,  110  N.  C.  116,  14  S. 
E.  509,  the  court,  in  an  qpioAon  to  which  all 
agreed,  said: 

"The  service  of  the  summons  or  notice  as 
original  process  in  the  action  by  publication 
must  be  made  strictly  in  accordance  with  the 
requirements  of  the  statute.  *  •  *  The 
court  must  see  that  evety  prerequisite  pre- 
scribed exists  in  any  particular  case  before  it 
grants  the  order  of  publication.  -  Otherwise  the 
pubUcation  will  be  unauthorized,  irregular  and 
fatally  defective,  nnless  in  some  way  such 
irregularity  shall  he  waived  or  cured.  Speirs 
V.  Nalstead,  71  N.  C.  209;  Windley  v.  Bradway, 
77  N.  C.  333;  Wheeler  v.  Cobb,  75  N.  C.  21; 
Taulk  V.  Smith,  84  N.  a  601. 

"The  statute  cited  above,  among  other  things 
pertinent  here,  prescribes  and  requires  that  in 
order  to  obtain  an  order  that  service  of  notiee 
of  the  action  be  made  by  publication,  it  must 
appear  by  affidavit  that  a  cause  of  action  (ex- 
ists) against  the  defendant  in  respect  to  whom 
service  is  to  be  made.'    *    *    *   It  is  not  suffi- 
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exiata  against  the  defendants,  or  that  they  are 
necessary  parties  to  the  action.  A  brief  sum- 
mary of  the  facts  constituting  the  cause  of 
action,  or  of  the  facts  showing  that  the  par- 
ties are  necessary  parties  to  the  action,  should 
be  stated  so  that  tljie  court  can  see  and  de- 
termine that  there  exists  a  cause  of  action, 
or  that  the  parties  are  necessary  for  some 
appropriate  purpose.  The  party  demanding 
the  order  shall  not  be  the  judge  to  determine 
that  a  cause  of  action  exists,  or  that  the  par- 
ties sought  to  be  made  parties  are  necessary 
parties.  It  is  the  province  and  duty  of  the 
court  to  see  the  facts  and  determine  the  legal 
question  as  to  whether  there  is  a  cause  of  ac- 
tion or  not." 

This  authority  has  been  dted  frequently 
and  has  never,  been  modified,  and  so  long  as 
It  stands  it  must  be  held  that  the  affidavit 
is  fatally  defective,  and,  if  so,  the  order  for 
publication  is  void,  and  there  has  been  no 
service  of  the  defendant  by  publication  or 
otherwise. 

If  this  position  is  sound,  the  defendant 
was  not  required  to  take  any  notice  of  the 
issuing  of  the  summons  if  he  knew  of  it, 
and  he  is  entitled  to  have  the  Judgment  set 
aside  without  regard  to  the  merits. 

"It  is  the  dear  right  of  every  person  to  be 
heard  before  any  action  is  invoked  and  had  be- 
fore a  judidal  tribunal,  affecting  his  rights 
of  person  or  property.  If  no  opportunity  has 
been  offered,  and  such  prejudicial  action  has 
been  taken,  as  well  when  he  was  never  made 
a  party  as  when  by  death  he  has  ceased  to  be, 
in  dther  case,  the  severance  being  equally 
effectual  and  absolute,  the  court  will,  at  once, 
when  judicially  informed  of  the  error,  correct 
it,  and  relieve  him  and  his  estate  from  the 
wrong,  not  because  injustice  is  done  in  the 
particular  case,  but  because  it  may  have  been 
done,  and  the  inflexible  maxim  audi  alteram  will 
be  maintained.  In  such  case  the  court  does  not 
investigate  the  merits  of  the  matter  in  dispute, 
but  sets  aside  the  judgment,  and  reopens  the 
otherwise  conduded  matter,  to  afford  the  rep- 
resentative the  opportunity,  not  open  to  his 
intestate  and  which  the  law  accords  to  all,  of 
being  heard  in  opposition.'*  Lynn  v.  Lowe,  88 
N.  O.  482,  approved  in  Card  v.  Finch,  142  N. 
C.  145,  64  S.  E.  1009. 

Certainly  the  rule  should  not  be  relaxed 
in  a  case  like  this,  where  no  right  of  an  in- 
nocent purchaser  has  intervened  and  the  af- 
fidavit is  not  made  by  a  party  but  by  an 
attorney  who  could  only  speak  from  hearsay 
and  was  doubtless  incorporating  in  his  af- 
fidavit not  facts  but  the  opinion  given  to 
his  client. 

2.  The  notice  of  the  action  was  published 
<mce  a  week  for  four  weeks,  beginning  in 
February,  so  that  publication  was  complete 
by  the  last  of  Mardi,  1914,  and  the  com- 
plaint was  not  verified  until  April  14,  1914, 
more  than  two  weeks  after  publication,  and 
the  statute,  Bevisal,  |  442,  subsec  5»  xe- 
qulres  thatr— 


cases  where  publication  is  made,  the  complaint 
must  be  filed  before  the  expiration  of  the  time 
of  publication  ordered.*' 

3.  The  statute  (Rev.  (  1566)  requires  the 
wife  to  file  her  complaint  before  applying 
for  alimony,  stating  facts  entitling  her  to 
the  rdief  demanded,  "which  upon  applica- 
tion for  alimony  shall  be  found  by  the  Judge 
to  be  true,"  and  it  was  held  in  Moore  v. 
Moore,  130  N.  C.  386,  41  S.  B.  944,  that  "the 
court  below  must  find  the  facts.** 

Again,  Oarsed  v.  Garsed,  370  N.  C.  673, 
87  S.  E.  45: 

"In  White  v.  White,  84  N.  C.  340;  McQueen 
V.  McQueen,  82  N.  C.  471;  Ladd  v.  Ladd.  121 
N;.  O.  119;  Dowdy  v.  Dowdy,  154  N.  O.  558: 
Page  V.  Page,  161  N.  C.  175.  it  is  held  that 
the  complaint  must  aver,  and  facts  must  be 
found  upon  which  it  can  be  seen,  that  the 
plaintiff  did  not  by  her  own  conduct  contribute 
to  the  wrongs  and  abuses  of  which  she  com- 
plains." 

None  of  these  facts  are  found  in  the  or- 
der for  alimony,  and  the  only  finding  made 
by  the  judge  is  that  the  plaintiff  had  re- 
ceived no  support  from  the  defendant  since 
January,  1913. 

4.  The  land  of  the  defendant,  worth  more 
than  ^,000,  was  sold  under  execution  to 
pay  $500,  and  bought  by  the  plaintiff  for  the 
amount  of  her  judgment  when  she  bad  in 
her  possession  personal  property  of  the  de- 
fendant of  the  value  of  $1300,  in  violation 
of  the  terms  of  the  execution  and  of  the  pro- 
visions of  the  statute  which  required  the 
Judgment  to  be  made  first  out  of  the  per- 
sonal estate. 

These  proceedings  were  had  in  the  absence 
of  the  defendant  and  when  he  had  not  been 
heard,  and  the  plaintiff  ought  to  be  required 
to  conform  to  the  law. 

In  the  action  to  have  the  defendant  de- 
dared  a  trustee,  there  was  no  servioe  of  the 
summons  attempted  exc^t  by  publication, 
and  the  order  of  publication  is  based  on  an 
affidavit  made  by  the  same  attorney  as  in 
the  action  for  divorce,  on  the  same  day,  and 
in  the  same  language,  and  I  therefore  think 
for  the  reasons  heretofore  stated  that  there 
has  been  no  servioe  and  that  the  judgment 
is  void  and  that  the  defendant  has  the  right 
to  have  it  set  afiida 

In  this  action  it  is  also  found  as  a  fact 
by  the  Judge  that  the  defendant  has  shown 
good  cause  for  not  moving  earlier  to  set  the 
Judgment  aslde»  and  it  is  not  contended  that 
there  is  no  evidence  to  support  the  finding. 
His  modon  is  also  made  within  the  time  pre- 
scribed by  section  449  of  the  Bevisal,  whidi 
permits  one  to  have  a  Judgment  set  aside  for 
good  cause  within  twelve  months  after  no- 
tice of  the  Judgment  and  within  five  years 
after  its  rendition,  and  I  do  not  think  we 
have  the  rin^t  to  disturb  a.  finding  of  fact 
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made  by  the  Judge  wbidi  is  supported  by 
erldence. 

The  two  actiona  have  some  features  that 
are  peculiar,  and.  If  the  defendant  may  be 
criticized  for  not  making  a  defense  if  he 
knew  that  a  summons  had  issued,  it  is 
strange  that  the  plaintiff,  although  living 
four  years  after  the  action  for  divorce  was 
commenced,  has  never  insisted  upon  its  trial, 
and  it  stands  to-day  without  verdict  or  Judg- 
ment sustaining  the  allegations  of  her  com- 
plaint, indicating  that  the  purpose  of  the  ac- 
tion was  not  for  a  divorce  but  to  devise  a 
way  of  transferring  the  title  of  the  defend- 
ant in  his  lands  to  the  plaintiff. 

BROWN,  J.,  concurs  in  this  opinion. 


(IfiO  Ga.  288) 

AD  EL  MFG.  CO.  V.  MoDERMID.    (No.  1648.) 

(Supreme  CSourt  of  Georgia.    May  15»  1920.) 

(SyUabus  hy  the  Court.) 

I.  Logs  and  logging  ^=s>3(IO,  l5)~Lea8e  oon- 
voylng  "timber  suitable  for  sawmill  purposee" 
oonstmed  In  respeot  to  timber  oonveyetfr,  and 
teope  and  propriety  of  injunotien  determined. 

Under  the  pleadings  and  the  evidence  an  in- 
terlocotory  lojmictioB  against  the  cutting,  fell- 
ing, and  removing  of  the  growing  timber  "suita- 
ble for  sawmill  purposes"  on  the  lands  in  ques- 
tion was  unauthorized.  An  injunction  against 
the  cutting,  felling,  and  removing  of  the  dead 
timber,  even  though  suitable  for  sawmill  pur- 
poses, was  authorized.  The  order  granted  is 
susceptible  of  the  construction  that  the  cutting 
and  removing  of  all  timber,  both  growing  tim- 
ber and  dead  timber,  suitable  for  such  purposes, 
IB  enjoined.  Direction  is  therefore  given  that 
the  same  be  so  modified  as  to  allow  the  plaintiff 
to  cut  and  remove  all  growing  timber  suitable 
for  sawmill  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Timber  for  Saw- 
mill Purposes.] 

2.  Logs  and  logging  ^=»3(7)— Lease  oonstrued 
not  to  permit  lessee  to  set  op  mannfactoring 
plant  on  land. 

The  court  did  not  err  in  enjoining  the  plain- 
tiff from  using  the  land,  upon  which  the  timber 
ia  situated,  as  a  manufacturing  site. 

ESrror  from  -Superior  Court,  Cook  CJounty; 
B.  Eve,  Judge. 

Suit  for  injunction  by  the  Adel  Manufac- 
turing Oompany  against  ET.  O.  McDermid, 
with  cross^hill  by  defendant  Judgment  for 
defendant,  enjoining  plaintiff,  and  it  brings 
error.   Affirmed,  with  directions. 

On  January  23, 1917,  D.  W.  Whitehurst  ex- 
ecuted and  delivered  to  the  Adel  Manufac- 
turing (Company  a  lease  by  which  he  con- 
veyed to  the  company  the  "timber  suitable 


for  sawmill  purposes'*  on  a  described  tract 
of  land.  After  the  lease  was  executed  and 
recorded  Whitehurst  sold  the  land  to  H.  C. 
McDermid,  who  took  possession.  The  com- 
pany entered  upon  the  land  and  commenced 
to  cut  and  manufacture  the  timber  into  cross- 
ties,  but  McDermid  refused  to  allow  the  com- 
pany to  do  this;  and  the  company  filed  a 
petition  for  Injunction.  McDermid  filed  a 
cross-bill,  in  which  he  averred  that  the  lease 
under  which  the  plaintiff  claimed  the  right 
to  cut  and  manufacture  the  timber  had, 
since  its  execution,  been  altered  and  changed 
by  striking  from  the  lease  the  word  "grow- 
ing** wherever  it  appeared  in  connection 
with  the  word  "timber"  or  "trees"  in  said 
lease ;  that  the  plaintiff  had  cut  and  removed 
certain  dead  timber  from  the  land ;  and  that 
the  plaintiff  was  not,  by  the  terms  of  the 
lease,  authorized  to  cut  and  manufacture  the 
growing  timber  suitable  for  sawmill  purpos- 
es into  cross-ties.  Upon  the  hearing  the 
court  granted  an  order  enjoining  the  plain- 
tiff from  cutting,  felling,  or  removing  the 
trees  from  the  land  described  in  the  petition 
and  answer,  but  provided  that  the  injunc- 
tion might  be  dissolved  by  the  plaintiff  upon 
its  giving  a  bond  conditioned  to  pay  any 
amount  which  might  be  awarded  to  the 
defendant  as  damages  upon  the  final  trial. 
It  was  further  ordered  that  the  plaintiff  be 
enjoined  from  manufacturing  any  of  the 
timber  into  cross-ties  or  other  products.  To 
this  order  the  plaintiff  excepted. 

Jackson  &  Ckinnell,  of  Adel,  and  B.  K.  Wil- 
cox, of  Valdosta,  for  plaintiff  In  error. 

J.  Z.  Jackson,  of  Adel,  for  defendant  in 
error. 

GE0RGB3,  J.  (after  stating  the  facts  as 
above).  [1]  The  lease  in  question  conveyed 
to  the  plaintiff  In  error,  for  a  valuable  con- 
sideration, "all  and  singular  the  timber  suit- 
able for  sawmill  purposes"  on  a  described 
tract  of  land.  The  phrase  "timber  suitable 
for  sawmill  purposes**  is  descriptive  of  the 
property  c(mveyed,  and  is  not  a  limitation 
upon  its  use.  Gray  Dumber  Co.  v.  Gaskin, 
122  Ga.  342,  50  B.  B.  164;  Shaw  v.  Fender, 
138  Ga.  48,  74  S.  B.  792.  It  follows  that  the 
sale  of  "timber  suitable  for  sawmill  purpos- 
es*' carries  with  it  the  right  to  use  such 
timber  for  any  purpose  for  which  the  pur- 
chaser sees  fit  to  use  it.  If  the  timber  is  in 
fact  "suitable  for  sawmill  purposes,**  the 
purchaser  may  use  it  for  cross-ties.  The 
defendant  in  error  contends  that  the  use  of 
the  timber  is  limited,  and  relies  upon  a 
clause  inserted  in  the  lease  after  the  descrip- 
tion  of  the  property  conveyed,  which  is  as 
follows: 

"To  have,  cut,  and  use  said  described  timber 
for  sawmill  purposes  as  aforesaid,  with  all  the 
rights  and  privileges  of  cutting,  feUing,  and 
hauling  the  trees  on  said  land   suitable   for 
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gawttDl  porpoMc,  and  the  eonstraction  and  op- 
•raUiic  of  aU  necessary  tramroads  over  said 
land  fov  the  poipose  of  conyeyinir  the  said 
sawmill  timber  to  the  mill  of  the  said  party  of 
the  second  part,  or  that  may  be  necessary  in 
the  operation  of  the  sawinill  business." 

m 

This  clause  cannot  be  constmed  as  a  limi- 
tation upon  the  use  of  the  timber.  See  Mar- 
tin V.  Peddy.  120  Ga.  1079,  48  S.  E.  420  (4) ;' 
AUlson  V.  Wall.  121  Oa.  823,  828,  49  S.  E. 
831;  Pennington  y.  Avera,  124  Ga.  147,  149, 
62  S.  E.  324. 

Whether  the  lease  as  executed  conyeyed 
only  the  growing  timber  suitable  for  sawmill 
purposes,  as  contended  by  defendant,  or 
whether  it  conveyed  all  timber  suitable  for 
sawmill  purposes,  as  contended  by  the  plain- 
tiff in  error  is,  under  the  evidence,  a  ques- 
tion of  fact  The  evidence  for  the  defend- 
ant tended  to  show  that  the  lease  as  executed 
conveyed  only  the  growing  timber  suitable 
for  sawmill  purposes.  In  this  view  of  the 
matter,  the  interlocutory  order.  In  so  far  as 
it  enjoined  the  plaintiff  from  cutting,  felling, 
or  removing  any  of  the  dead  timber  from 
the  land,  even  though  such  timber  were  suit- 
able for  sawmill  purposes,  was  authorized 
under  the  pleadings  and  eyidence.  Inasmuch 
as  the  order  as  passed  enjoined  the  plain- 
tiff from  cutting,  felling,  or  removing  any 
of  the  timber  (including  the  growing  timber) 
suitable  for  sawmill  purposes,  the  same 
should  be  modified.  It  is  not  clear  that  tlie 
court  intended  to  enjoin  the  cutting,  felling, 
and  removing  of  the  growing  timber  suitable 
for  sawmill  purposes  from  the  land;  but,  in 
view  of  the  terms  of  tiie  order,  we  deem  it 
proper  to  direct  a  modification  of  the  Inter- 
locutory injunction  as  indicated.  If  the 
court  intended  to  permit  the  plaintiff  lit  er- 
ror to  cut,  fell,  and  remove  all  the  timber, 
whether  growing  or  dead,  suitable  for  saw* 
mill  purposes,  we  do  not  hold  that  it  would 
not  be  proper  to  permit  the  catting  of  the 
dead  timber  upon  the  giving  of  a  bond  oon- 
ditioned  to  pay  the  defendant  in  error  any 
amount  which  might  be  awarded  to  him  as 
damages  upon  final  trial. 

[2]  In  so  far  aa  the  court  enjoined  the 
plaintiff  in  error  from  using  the  land  upon 
whid^  the  timber  is  situated  as  a  manufac- 
turing site^  the  injunction  was  authorized. 
The  lease,  the  material  provisions  of  which 
are  set  out  above,  does  not,  expressly  or  by 
necessary  implication,  grant  the  right  to  oc- 
cupy the  land  for  the  purpose  of  manufac- 
taring  timber.  The  right  expressly  granted 
Is  the  right  to  cut,  fell,  and  remove  the 
"trees  on  said  land  suitable  for  sawmill  prur- 
poses."  If  the  lease  had  conveyed  all  the 
timber  suitable  for  "cross-tie  purposes,"  a 
different  question  would  have  been  present- 
ed, in  view  of  the  fact  that  cross-ties  are 
osoally  mangfactored  on  the  land*  The 
evidence  tended  to  show  that  the  timber  was 


indoeed  in  a  pastdre;  that  ttie  nse  of  the 
land  for  manufacturing  purposes  woold  re- 
sult in  special  injury  to  the  defendant,  and 
that  the  mill  of  the  plaintiff  was.  at  the 
time  of  the  execution  of  the  lease  and  at 
the  time  of  the  hearing,  located  on  lands 
other  than  the  leased  premises. 

Judgment  affirmed,  with  direction* 

All  the  Justices  concur. 


(150  Qa.  241} 

PATTERSON  &  SON  et  al.  v.  BARNETT 
NAT.   BANK.      (Now    1060.) 

(Supreme  Court  of  Georgia.    May  16,  1920.) 

(SyttahuM  hv  the  Court,) 

1.  Jury  «=»3 1  (2)— Provision  relatiag  to  eity 
court  ef  ThomasvIHe  does  not  violate  coasti- 
tutloaal  provisioB  for  Judgments  by  the  court 

The  provision  in  section  7  of  the  act  of  the 
General  Assembly  of  Georgia  approved  August 
22,  1007  (Acts  1907,  p.  240),  amendatory  of 
the  act  of  August  18,  1905  (Acts  1905,  p.  383), 
establishing  the  dty  court  of  Thomasville,  is 
not  onconstitational  as  in  violation  of  para- 
graph 7  of  section  4  of  article  6  of  the  Ck>nsti- 
tution  of  Georgia. 

2.  Bills  and  notes  ^s»477— Plea  oonstnied  to 
soffloleiitly  alleae  fraud  of  payee  oompany  Is 
procuring  signature  to  notes. 

A  plea,  averring  that  the  payee  of  the 
notes,  a  corporation,  by  and  through  its  presi- 
dent, at  the  time  of  the  ezecation  of  the  notes 
represented  to  a  member  of  the  defendant  firm 
that  the  payee  held  certain  promissory  notes  of 
the  firm  which  were  due  and  unpaid,  and  that 
these  notes  had  been  execnted  by  another  mem- 
ber of  the  firm;  that  these  representationfl 
were  false;  and  that  the  payee  did  not  hold  any 
note  of  the  firm,  as  stated,  and  the  member 
of  the  firm  who  signed  the  notes  sned  on,  in  ig- 
norance of  the  falsity  of  the  statement,  did  so 
relying  upon  the  truth  of  the  statement  by  the 
president  of  the  payee  company— sufBdentlj 
seta  forth  fraud  on  the  part  of  the  latter  in  the 
procurement  of  the  firm's  signatore  to  the 
notes. 

$.  BUIs  and  notes  <t3»477,  481— Plea  construed 
to  be  good  and  to  entitle  defendants  to  show 
that  plaintiff  was  act  a  hoaa  fide  holder. 

And  the  averments  in  the  plea  that  the 
plaintilf  hank  which  sues  as  owner  and  holder 
of  the  notes  was  threatening  and  preparing  to 
prosecute  the  president  of  the  payee  oompany 
for  certain  ^eged  criminal  acts  on  acconnt  of 
the  conversion  by  the  individual  named  as  pres- 
ident of  funds  belonging  to  the  plaintilf  and 
delivered  by  it  to  the  individual  referred  to  in 
tmst,  and  that  the  notes  sued  on  were  deliv- 
ered to  the  plaintiff  bank  under  an  agreement 
with  it  that  the  criminal  prosecntion  would  be 
withdrawn  when  this  was  done,  is  good  as 
against  a  general  demurrer;  and  under  such  a 
plea  the  defendants  would  be  entitled  to  show 
that  the  plaintiff  was  not  a  bona  fide  holder  of 
the  notes  sued  on. 
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Error  from  City  Ck^nrt  of  ThomasvUle ;  W. 
H.  Hammond,  Judge. 

Suit  by  the  Barnett  National  Bank  in  the 
city  court  of  ThomasviUe,  against  Patterson 
&  Son,  a  partnership  composed  of  J.  G.  Pat- 
terson and  T.  A.  Patterson,  and  others.  Judg- 
ment for  plaintiil,  and  defendants  hrlng  er* 
ror.    Reversed. 

Barnett  National  Bank  brought  suit  in 
the  city  court  of  ThomasvlUe,  against  Patter- 
son &  Son,  a  partnership  composed  of  J.  O. 
Patterson  and  T.  A.  Patterson,  upon  two 
promissory  notes,  praying  judgment  for  the 
amount  of  the  principal  and  interest,  and  for 
attorney's  fees.  The  notes  were  made  pay- 
able  to  the  Blount  Naval  Stores  Company, 
and  were  signed,  Patterson  ft  Son,  per  T.  A. 
Patterson,  and  indorsed  by  the  payee;  and 
the  plaintiff  alleges  that  it  is  the  owner  and 
holder  of  the  notes.  The  defendants  filed 
their  plea  and  answer,  in  which  they  denied 
that  they  were  liable  upon  the  notes,  and 
averred  that  the  plaintiff  was  not  a  bona  fide 
bolder  of  the  same.  It  is  alleged  in  the  plea 
that  the  firm  of  Patterson  &  Son  was  organ- 
ized for  the  sole  purpose  of  carrying  on  the 
business  of  manufacturing  naval  stores,  and 
that  the  giving  of  the  notes,  if  the  same  were 
in  fact  given  by  one  of  the  partners,  was 
without  the  scope  of  the  partnership  business, 
and  the  notes  were  without  consideration. 
They  further  plead  that  the  notes  were  pro* 
cured  by  fraud ;  that  the  Naval  Stores  Com- 
pany, through  its  president,  B.  W.  Blount, 
falsely  and  fraudulently  represented  to  T.  A. 
Patterson,  on  the  day  the  notes  were  given, 
that  the  payee  held  certain  notes  of  Patter- 
son &  Son  which  were  past  due  and  unpaid, 
represoitlng  that  the  past-due  notes  were 
given  for  stock  in  the  Blount  NavAl  Stores 
Company  whidi  had  been  subscribed  for  by 
the  defendant  J.  6.  Patterson;  that  these 
representations  were  untrue,  but  that  T.  A 
Patterson,  relying  upon  the  truth  of  said 
statements,  executed  the  notes  sued  on  as 
renewals,  though  as  a  matter  of  fact  the 
Naval  Stores  Company  did  not  hold  nor  were 
they  in  possession  of  any  notes  of  Patterson 
St  Son ;  but  T.  A.  Patterson  was  ignorant  of 
the  falsity  ct  the  statement  J.  Q.  Patterson 
avers  that  he  had  no  knowledge  of  the  giving 
of  ihe  renewal  notes  sued  on.  They  plead 
further  that,  when  the  renewal  notes  were 
Civen,  the  plaintiff  bank  had  ^'threatened  and 
were  preparing  to  prosecute  B.  W.  Blount, 
president  of  the  Naval  Stores  Company,  for 
certain  alleged  criminal  acts  on  account  of 
the  alleged  conversion  by  the  said  Blount  of 
certain  funds  belcmging  to  the  plaintiff  and 
delivered  by  It  to  the  said  Blount  in  trust, 
which  had  prior  thereto  been  deposited  with 
the  plaintiff  by  the  Blount  Naval  Stores  Com- 
pany. Deteidants  aver,  that,  in  order  to 
avert  the  criminal  prosecutloo  so  threatened, 
the  said  Blount  induced  the  said  T.  A  Patter^ 
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son  to  give  the  said  renewal  notes  upon  the 
representation  hereinbefore  set  forth,  and 
after  obtaining  the  same  he  did  by  virtue  of 
an  agreement  with  plaintiff  pledge  and  de- 
posit said  renewal  notes  of  Patterson  &  Son 
with  other  certain  collateral  notes  under  an 
agreement  with  tbe  plaintiff  that  upon  so  do- 
ing the  said  criminal  prosecution  would  be 
withdrawn.  The  defendants  therefore  plead 
that  the  plaintiff  is  not  a  bona  fide  holder 
of  the  renewal  notes  and  that  the  indorse- 
ment of  the  Naval  Stores  Company,  the 
payee,  was  void  and  did  not  pass  the  title  to 
the  notes  to  plaintiff  and  It  had  no  right  of 
action  thereon  against  either  of  the  defend- 
ants." 

To  this  plea  and  answer  the  plaintiff  de- 
murred on  the  ground  that  it  was  insufficient 
in  law  as  a  defense  to  the  suit  on  the  notes. 
Certain  of  the  paragraphs  were  demurred  to 
specifically  on  the  ground  that  they  set  forth 
no  defense.  The  judge  struck  all  the  plea 
except  in  so  far  as  it  contested  the  right  of  the 
plaintiff  to  collect  attorney's  fees.  Proof  of  the 
notice  required  by  the  statute  for  the  collec- 
tion of  attorney's  fees  was  made,  and  there 
was  evidence  that  10  per  cent,  of  the  principal 
and  interest  would  be  reasonable  attorney's 
fees;  the  notes  containing  a  stipulation  that, 
if  they  were  placed  in  the  hands  of  an  attorney 
for  collection  after  matiurity  the  makers  would 
pay  reasonable  attorney's  fees.  The  court  ren- 
dered Judgment  in  favor  of  the  plaintiff  for 
the  principal,  interest,  and  attorney's  fees.  The 
defendants  excepted  on  the  grounds  that.  In- 
asmuch as  the  notes  sued  on  were  not  an  un- 
conditional contract  in  writing,  the. court 
could  not  render  Judgment  without  the  in- 
tervention of  a  jury ;  and  that  the  provision 
for  the  trial  of  cases  in  that  court  without 
the  Intervention  of  a  jury,  where  no  Jury  was 
demanded,  in  accordance  with  the  provision 
of  section  7  of  the  act  approved  August  22, 
1907,  entitled  an  act  to  amend  the  act  of 
1905  establishing  the  city  court  of  Thomas- 
ville  (Acts  1907,  p.  238),  was  unconstitutional 
and  void,  being  violative  of  the  provisions  of 
paragraph  7  of  section  4  of  article  6  of  the 
Constitution  of  Georgia. 

Titus,  Dekle  &  Hopkins,  of  Thomasville,  for 
plaintiffs  in  error. 

Merrill  &  Grantham,  of  Thomasville,  for 
defendant  In  error. 

i 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  Under  the  ruling  in  the  case  of 
Sutton  V.  Gunn,  86  Ga.  652,  12  S.  B.  979,  the 
provision  in  section  7  of  the  act  approved  Au- 
gust 22, 1907  (Acts  1907,  p.  240),  amendatory  of 
the  act  of  1905,  establishing  tha  dty  court  of 
Thomasville,  is  not  unconstitutional  as  being 
in  violation  of  paragrai^  7  of  section  4  of  the 
article  6  of  tbe  C<m8titutl<Mi  of  the  slate  of 
Georgia.  The  ruling  made  in  the  case  cited 
has  been  followed  In  later  cases,  and  upon 
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formal  request  to  review  and  reverse  that  de-  ]  ed  to  vacate  the  premises,  or  to  surrender  the 


cislon  this  court  declines  to  do  so. 

[2,  3]  2»  8.  Had  the  notes  in  this  case  been 
sued  upon  by  the  payee,  the  allegations  of 
fraud  made  in  the  plea  would  have  been 
sufficient  to  withstand  the  demurrer.  With- 
out considering  whether  or  not  the  execution 
of  such  notes  to  the  Naval  Stores  Ck>mpany 
was  within  the  scope  of  the  partnership  busi- 
ness, the  allegations  show  that  the  representa- 
tions by  which  the  notes  were  obtained  were 
false  and  fraudulent,  and  that  the  notes  were 
without  consideration.  But  If  the  bank  is  a 
bona  fide  holder  for  value,  the  fraud  on  the 
part  of  the  payee,  the  Naval  Stores  Company, 
in  obtaining  the  notes,  and  the  fact  that  the 
notes  were  without  consideration,  will  not 
avail  the  defendants  In  this  suit  by  an  Inno- 
cent holder,  If  It  Is  'such.  An  elaboration  of 
this  proposition  is  unnecessary.  See  Civil 
Code,  I  4286  et  seq.,  as  to  the  rights  of  bona 
fide  holders  of  negotiable  Instruments.  Free- 
man V.  Ross,  15  Ga.  252;  Hasklns  v.  Throne, 
101  Ga.  128,  28  S.  E.  611;  Davis  v.  HoweU 
Cotton  Co.,  101  Ga.  128,  28  S.  E.  612. 

Another  question  Is  whether,  under  the  al- 
legations of  the  plea  and  answer,  the  plaintiff 
bank  is  divested  of  the  character  of  a  bona 
fide  holder  who  took  the  notes  for  value  be- 
fore due.  Had  a  special  demurrer  been  filed 
to  this  part  of  the  plea,  the  court,  no  doubt, 
would  have  required  the  pleader  to  more 
specifically  set  forth  the  facts  upon  which  he 
depends  to  show  that  the  transfer  of  the 
notes  was  made  to  settle  and  suppress  a  crim- 
inal prosecution;  but  there  is  no  special  de- 
murrer calling  for  a  more  specific  statement 
of  the  facts  referred  to,  and  the  demurrer  to 
this  part  of  the  plea  Is  as  general  as  the  al- 
legations In  the  plea;  and  as  against  a  g^- 
eral  demurrer  we  are  of  the  opinion  that 
the  allegations  of  the  plea  are  sutticient. 

Judgment  reversed. 

All  the  Justices  concur. 


(IfiO  Oa.  196) 

BROWN  V.  TOOLE.    (No.  1704.) 

(Supreme  Court  of  Georgia.    May  13»  1920.) 

(SyUahus  hy  the  Cowrt.) 

I.  iRjanotion  ^=s»l28~Deore6  enjoining  Inter- 
ference with  possession  of  farm  and  person- 
alty held  supported  by  evidence. 

Mrs.  Zula  B.  Toole,  as  administratrix  of 
the  estate  of  Joe  Toole,  filed  a  petition  for  in- 
junction against  O.  A.  Brown,  and  in  substance 
alleged  that  as  administratrix  she  was  in  pos- 
session of  a  certain  farm  in  Miller  county;  that 
she  employed  the  defendant,  her  brother,  to  su- 
perintend the  farm;  that  defendant's  services 
proved  to  be  unsatisfactory,  and  she  discharged 
him;  that  defendant,  who  was  insolvent,  refos- 


control  of  the  same  to  plaintiff,  and  was  inter- 
fering with  the  farm  laborers  and  disposing  of 
the  personal  property  of  the  estate.  Defend- 
ant answered,  and  in  a  cross-petition  admitted 
that  he  went  into  possession  of  the  land  as 
general  manager,  but  alleged  that  he  afterwards 
purchased  from  the  administratrix  individually, 
under  an  executed  parol  contract,  a  two-sev- 
enths undivided  interest  in  the  land  and  person- 
al property,  and  that  at  the  time  of  the  filing 
of  the  petition  (September  12,  1919)  he  was 
in  the  actual  adverse  possession  of  the  land  and 
personalty,  asserting  title  to  an  undivided  in- 
terest therein.  He  also  alleged  that  he  was 
operating  the  farm  for  the  administratrix  un- 
der a  copartnership  agreement,  by  the  terms 
of  which  he  and  plaintiff  were  to  account  tA  the 
estate  for  rents  and  profits.  Upon  the  Intcirloc* 
utory  hearing  it  appeared  that  the  intestate 
died  in  1917,  leaving  his  widow,  the  plaintiff, 
and  six  children  as  his  heirs  at  law.  Three  of 
the  children  were  of  age.  Tbe  widow  purchas- 
ed the  interest  of  the  adult  children,  and  elect- 
ed to  take  a  one-seventh  undivided  Interest  in 
the  estate  in  lieu  of  dower.  No  settlement  with 
the  minor  heirs  had  been  made.  The  evidence 
tended  to  show  that  the  defendant  was  insol- 
vent. The  court  enjoined  defendant  from  inter- 
fering with  plaintiff's  possession  of  the  land 
and  personalty,  from  selling  any  of  the  person- 
alty, from  interfering  with  the  laborers  on  the 
farm,  ''from  withholding  any  of  the  hnildings 
or  residences  on  said  farm,  *  •  •  and  from 
trespassing  on  said  farm  as  prayed."  The  de- 
fendant excepted.    Heid: 

In  so  far  as  defendant  was  enjoined  from  in- 
terfering with  the  plaintiff's  possession  of  the 
land  and  personalty,  from  selling  any  of  the 
personalty,  and  from  interfering  with  the  la- 
borers on  the  farm,  the  injunction  was  author- 
ized by  the  evidence. 

2.  Injunotlon  «=»I33— -Mandatory  order  Is  not 
within  proper  soope  of  the  writ. 

In  so  far  as  the  defendant  was  enjoined 
from  withholding  possession  of  the  buildings 
on  the  farm  from  the  plaintiff,  the  order  was 
mandatory  in  its  nature,  and  is  not  within  the 
proper  scope  of  the  writ  of  injunction  in  this 
state.  Civ.  Code  1910,  S  5499;  RusseU  v. 
Mohr-Weil  Lumber  Co.,  102  6a.  563,  29  S.  E. 
271;  Yaughan  v.  Yawn,  103  Ga.  557, 29  S.  B.759; 
Glover  v.  Newsome,  134  Ga.  375,  67  S.  E.  935; 
Kerr  v.  Black,  137  Ga.  832,  74  S.  E.  685; 
Wilkes  V.  Folaom,  149  Ga.  512»  101  S.  E.  185. 
'  (a)  The  cases  of  Mackenaie  v.  Minis,  132  Ga. 
323,  63  S.  E.  900,  23  L.  R.  A.  (N.  S.)  1003,  16 
Ann.  Cas.  723,  and  Marshall  v.  Matthews,  149 
6a.  370,  100  S.  E.  103,  where  in  each  case  the 
defendant  asserted  no  claim  of  title  or  right 
of  possession  adverse  to  the  plaintiff,  but  claim- 
ed possession  under  a  contract  which  the  court 
construed  to  create  the  relation  of  employer 
and  employ^,  are  distinguishable  upon  their 
facts  from  the  present  case.  The  ruling  made 
in  these  cases  will  not  be  extended. 

Atkinson,  J.,  dissenting  in  part. 

Ehnor  from  Superior  Court,  Miller  Coun- 
ty;  W.  O.  WorriU,  Judge. 
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Suit  for  injnnctlon  by  Mrft.  Zula  B.  Toole, 
admlnlstratriz  of  Joe  Toole,  deceased, 
against  C.  A.  Brown,  with  cross-petition  by 
defendant  Judgment  for  plaintiff,  and  de- 
fendant brings  errof.  Afffrmed  In  part,  and 
reyersed  In  part 

W.  I,  Geer,  of  Ck)lquitt,  for  plaintiff  In 
error. 

N.  L.  Stapleton,  of  Colquitt,  for  defendant 
in  error. 

GEORGE,  J.  Judgment  afl3rmed  In  part, 
and  reversed  in  part.  All  tbe  Justices  con- 
cur, except 

ATKINSON,  J.  (dissenting  from  the  rul- 
ing announced  In  the  second  headnote).  On 
conflicting  evidence,  the  Judge  was  author- 
ized to  find  that  the  only  relation  between 
the  plaintiff  and  the  defendant  was  that  of 
employer  and  employ^  and  consequently  the 
principle  of  Mackenzie  v.  Minis,  132  Ga. 
323,  63  S.  E.  900,  23  L.  R.  A.  (N.  S.)  1003, 
16  Ann.  Cas.  723,  and  Marshall  v.  Matthews, 
149  Ga.  370, 100  S.  B.  103,  appUes. 


(160  Qa.  216) 

HARVEY  V.    HARVEY. 

(Supreme  Court  of  Georgia. 


(No.    1586.) 
May  15,  1920.) 


(SyUahus  hy  the  Court.) 

iBjunctiOR  ^=s»l33— Interlooutory  injunction,  In 
effect  a  mandatory  (njunotlon,  oannot  be 
granted. 

The  interlocutory  injunction  granted  in  this 
case,  in  bo  far  as  it  required  the  defendant  to 
remove  from  the  dwelling  of  the  petitioner,  with 
her  household  goods,  is  in  effect  a  mandatory 
injunction,  which,  under  the  provisions  of  Civ. 
Code  1910,  i  5499,  cannot  be  granted  in  this 
state. 

Beck,  P.  J.,  and  Atkinson;  J.,  dissenting. 

Error  from  Superior  Ck>art,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Suit  by  Thomasene  Harvey  against  Alex- 
ander Harvey  for  divorce,  with  cross-action, 
denying  the  allesiatlons  of  the  petition  and 
praying  for  a  divorce,  and  to  enjoin  plain- 
tiff from  going  about  defendant's  home,  etc. 
Interlocutory  injunction,  restraining  plaintiff 
£rom  continuing  to  go  on  or  in  the  property, 
and  requiring  her  to  remove  therefrom,  and 
she  excepts  and  brings  error.    Reversed. 

AlYln  Richards,  Mitchell  &  Mitchell,  and 
Hines,  Hardwick  &  Jordan,  all  of  Atlanta,  for 
plaintiff  in  error. 

Herbert  Haas  and  Branch  &  Howard,  all  of 
Atlanta,  for  defendant  in  error. 

FISH,  0.  J.  The  facts  in  this  case  are 
anbstantlally  as  follows:    A  wife  sued  her 


husband  for  divorce.  He^  In  a  cross-action, 
denied  the  allegations  of  her  petition,  and, 
on  certain  grounds  set  up,  prayed  that  a  di- 
vorce be  granted  him,  and  that  the  wife  be 
''enjoined  from  going  about  ♦  •  ♦  the 
home  of  this  defendant,  or  from  molesting  or 
attempting  to  molest  this  defendant  and  his 
*  *  *  tenants."  In  an  amendment  to  his 
cross-petition  the  husband  prayed: 

''If  the  court  should  hold  that  on  account  of 
the  fact  that  she  [the  wife]  was  already  in  de- 
fendant's home  at  the  time  the  restraining  or- 
der was  issued,  [and  if]  the  restraining  order 
did  not  have  the  effect  of  requiring  her  to  move 
out,  defendant  prays  that  the  court  grant  a  fur- 
ther restraining  order  against  her,  enjoining 
her  from  continuing  to  trespass  upon  the  prop- 
erty of  this  defendant,  or  such  other  order  as 
the  court  may  deem  proper,  in  order  to  protect 
the  rights  of  this  defendant  in  said  matter.*' 

On  a  preliminary  hearing  It  appeared  that 
the  wife  was  In  the  occupancy  of  a  portion 
of  a  dwelling  belonging  to  the  husband  prior 
to  the  issuance  of  the  restraining  order 
granted  by  the  judge  upon  the  presentation 
of  the  husband's  croes-petltlon.  It  further 
appeared  that  subsequent  to  the  institution 
of  the  wlfe*s  action  there  was  an  adjustment 
between  her  and  the  husband  as  to  matters 
of  alimony  and  counsel  fees,  and  judgment  of 
the  court  was  rendered  in  pursuance  of  such 
agreement.  The  wife  submitted  evidence 
tending  to  show  that  after  bringing  her  suit 
there  was  a  reconciliation  between  herself 
and  the  husband,  and  an  agreement  by  them 
to  resume  the  marital  relations,  and  that 
accordingly  they  thereafter  lived  together  as 
husband  and  wife  in  a  house  other  than  that 
Imown  as  396  Auburn  avenue,  and,  in  pur- 
suance of  such  reconciliation,  she  directed 
her  attorney  to  dismiss  her  action  for  di- 
vorce, and  understood  that  this  had  been 
done;  that  at  her  husband's  invitation  and 
desire  she  removed  her  furniture  and  house- 
hold goods  from  the  house  in  which  they  had 
been  living  into  a  dwelling  owned  by  him  at 
396  Auburn  avenue,  and  that  she  had  in  no 
wise  interfered  with  his  tenants  who  occu- 
pied other  rooms  In  such  dwelling.  The  hus- 
band admitted  that — 

"At  the  time  the  officer  got  there  with  the  re- 
straining order,  she  [the  wife]  had  already 
moved  into  the  house." 

He  submitted  evidence  tending  to  show 
that  there  had  been  no  reconciliation  between 
himself  and  his  wife;  that  he  never  invited 
nor  desired  her  to  move  her  belongings  into 
his  house,  but,  on  the  contrary,  learning  that' 
she  was  preparing  to  do  so,  went  to  the 
house,  and  there  found  her  furniture  and 
household  goods  on  the  porch ;  that  he  there- 
upon objected  to  her  putting  them  into  the 
house,  and  protested  against  her  doing  so, 
[  and  that  after  he  left  she  opened  a  rear  door 
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with  a  passkey,  which  he  had  not  furnished 
her,  and  placed  her  furniture  and  other 
household  goods  in  the  house;  that  he  had 
rented  portions  of  the  house  to  tenants,  and 
they  objected  to  her  remaining  in  the  house, 
and  would  not  stay  there  if  she  remained. 
The  Judge,  after  hearing  the  evidence,  grant- 
ed an  interlocutory  injunction,  enjoining  the 
wife — 

"from  continning  to  go  on  or  in  the  property 
[396  Auburn  avenue],  and  from  interfering  with 
him  [the  husband]  and  hie  tenants  in  the  pos- 
session, use,  and  enjoyment  of  said  property, 
and  from  keeping  her  goods,  property  and  ef- 
fects on  said  property.  *  *  *  The  said  plain- 
tiff [the  wife]  is  allowed  until  6  o'clock  p.  m., 
June  28,  1919,  to  remove  her  property  from 
said  896  Auburn  avenue." 

The  date  of  the  order  is  June  27,  1919. 
The  wife  excepted. 
Civ.  Code,  {  5499,  declares: 

*'An  injunction  can  only  restrain;  it  cannot 
compel  a  party  to  perform  an  act.  It  may  re- 
strain until  performance," 

There  are  many  decisions  of  this  court 
wherein  the  provisions  of  this  section  have 
been  applied,  and  holding  that  a  mandatory 
injunction  cannot  be  granted  in  this  state. 
The  order  granted  in  the  present  case,  if  en- 
forced, would  result  in  compelling  the  wife 
to  remove  with  her  furniture  and  other 
household  goods  from  the  dwelling,  a  part  of 
which  she  occupied,  and  would,  in  effect,  dis- 
possess her,  and  admit  the  husband  into  pos- 
session of  the  premises  in  controversy.  In 
other  words,  it  would  enjoin  the  wife  out 
of  possession,  and  place  the  husband  in  pos- 
session. This  cannot  be  done  by  the  writ  of 
injunction  in  this  state.  Brown  v.  Toole  (de- 
cided May  13, 1920)  103  S.  E.  226. 

Judgment  reversed. 

All  the  Justices  ccmcur,  except  BECK,  P. 
J.,  and  ATKINSON,  J^  who  dissent 


(150  Oa.  141) 

BACCU8  et  al.  v.  CROW  et  al.    (No.  1547.) 

(Supreme  Court  of  Georgia.    May  11,  1920.) 

(SyUabuM  by  the  Court,) 

I,  Good  will  «s»7— Pleading  «=s>248(l6)~Pe- 
titlon  for  rescission  of  purchase  of  business 
for  misrepresentations  held  to  state  a  oause 
of  action;  amendment  to  petition  held  ger- 
mane, and  not  to  state  a  new  oause  of  ae- 

tlOB. 

A  contract  may  be  rescinded  at  the  instance 
of  the  party  defrauded;  but  in  order  to  enti- 
tle him  to  the  rescission  he  most  promptly,  up- 
on the  discovery  of  the  fraud,  restore  or  offer 
to  restore  to  the  other  whatever  the  party  seek- 
ing a  rescission  has  received  by  virtue  of  the 


contract,  if  it  be  of,  any  value.    Civ.  Code  1910, 
{4305. 

(a)  Applying  the  principles  above  stated,  the 
petition  in  this  case  as  amended  sets  forth  a 
cause  of  action,  and  it  was  not  error  to  over- 
rule a  general  demurrer  thereto. 

(b)  The  amendment  was  germane,  and  did 
not  set  forth  a  new  cause  of  action. 

■ 

2.  Insufflolenoy  of  motion  for  new  trial. 

In  so  far  as  any  of  the  grounds  of  the  mo- 
tion for  new  trial,  complaining  of  rulings  on 
the  admissibility  of  evidence,  are  sufficient  in 
form  to  present  a  question  for  decision,  they 
are  without  merit 

3.  No  reversible  error. 

Grounds  of  the  motion  for  new  trial,  com- 
plaining of  error  in  certain  excerpts  from  the 
charge  of  the  court,  and  other  grounds  com- 
plaining of  error  in  omitting  to  charge  without 
request,  when  considered  in  the  light  of  the 
pleadings  and  evidence  and  of  the  charge  as  giv- 
en in  its  entirety,  show  no  cause  for  reversaL 

4.  Refusal  of  new  trial. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  a 
new  trial. 

Error  from  Superior  0>urt,  Hall  Omnty; 
J.  B.  Jones,  Judge. 

Action  by  6.  B.  Crow  and  A.  P.  Jones 
against  G.  W.  Baccus  and  another.  Verdict 
and  Judgment  for  plaintiffs,  motion  for  new 
trial  denied*  and  defendants  bring  error. 
Affirmed. 

The  original  petition  alleged  that  petition- 
ers, being  wholly  Inexperienced  in  the  bot- 
tling works  business,  purchased  the  business 
of.  defendants,  which  consisted  of  the  manu- 
facturing of  soft  drinks  and  selling  the  same 
within  a  wide  territory,  upon  the  represen- 
tation of  defendants  that  the  business  was 
profitable  and  was  making  a  net  profit  of 
at  least  $100  a  month,  and  that  defendants 
possessed  1,200  or  1,500  cases  and  bottles 
used  for  putting  up  soft  drinks,  which  cases 
and  botaes  were  distributed  out  over  the 
territory  covered  by  their  trade.  The  peti- 
tioners further  averred  that,  relying  on  such 
representations,  they  bou^t  the  business  for 
$1,800,  paying  $435  cash  and  gave  their  in- 
stallment notes  for  the  balance;  that  peti- 
tioners took  charge  of  the  business  and  found, 
after  going  over  the  territory,  that  defend- 
ants had  no  more  than  500  cases  and  bottles 
and  that  the  business  did  not  In  fact  net 
any  profit  whatever  and  that  in  f^ct  defend- 
ants were  greatly  in  debt  and  had  lost 
their  customers  on  account  of  furnishing 
inferior  and  worthless  driuks.  The  petition 
further  alleged  that  $435  paid  in  cash  was 
a  total  loss,  and  that  the  installment  notes 
were  negotiable,  and  that  plaintiffs  were 
apprehensive  that  defendants  would  nego- 
tiate the  notes  to  innocent  purchasers  and 


^ssFor  other  cues  see  Mine  topic  and  KEY-NUMBEB  in  all  Key-Numbered  Digests  and  Indszes 


1 


Ga^ 


(lOS  &B.) 


229 


thus  Impair  plalntfirB  defense  to  said  notes ; 
and  that  defendants  were  insolvent.  The 
petition  further  alleged  that  plaintiffs  had 
tendered  the  property  purchased  to  the  de- 
fendants. The  petition  prayed  for  an  injunc- 
tion restraining  defendants  fro^  transferring 
the  notes,  for  rescission  and  cancellation  of 
the  notes,  and  for  Judgment  against  defend* 
ants  by  way  of  damages. 

The  first  amendment  to  the  petition  alleged 
that  defendants  had  transferred  notes  to 
a  bank  to  secure  the  loan  and  asked  Judg- 
ment against  defendants  for  the  amount 
owing  to  the  bank  and  praying  for  a  special 
lien  on  the  property  sold  by  defendants  to 
plaintiffs  in  the  event  that  the  sale  was 
rescinded  as  prayed. 

A  subsec^uent  amendment  alleged  that 
plaintiff  had  paid  to  the  bank,  to  which  de- 
fendants had  pledged  plaintiff's  notes,  the 
sum  of  1301,  the  amount  owing  from  de- 
ftodants  to  the  bank;  that  the  bank  was 
a  bona  fide  bolder;  and  prayed  Judgment 
against  defendants  for  the  amount  so  paid. 
— Statement  by  editor. 

B.  Ia  ft  H.  C  Cox,  of  Monroe,  and  Ham- 
mond Johnson,  of  Gainesville,  for  plaintiffs 
in  error. 

Sloan  ft  Sloan  and  W.  N.  Oliver,  all  at 
Gainesville,  for  defendants  in  error. 

FISH,  O.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


filed 'to  such  probate,  and  a  Judgment  rendered 
by  the  court  of  ordinary  setting  up  the  will, 
and  an  appeal  entered  froia  a  Judgment  of  the 
court  of  ordinary  to  the  superior  court,  and  the 
suit  by  the  creditor  was  instituted  within  less 
than  12  months  after  the  Judgment  probating 
the  win  in  solemn  form,  would  not  affect  the 
case.  If,  pending  the  application  to  probate  the 
will  in  solemn  form,  the  ordinary  had  merely 
appointed  as  temporary  administrator  the  per- 
son nominated  in  the  will  as  executor,  as  pro- 
vided in  Civ.  Code  1010,  |  8043,  par.  10,  a 
different  question  would  arise. 

Certified  Question  from  Court  of  Appeals. 

Suit  by  W.  M.  Harris  against  J.  S.  Adams, 
executor.  Judgment  for  defendant,  and 
plaintiff  brings  error,  and  the  Court  of  Ap^ 
peals  certified  a  question.  Question  an* 
swered« 

Jordan  ft  Harris,  of  Sandersville,  for 
plaintiff  in  error. 

Evans  ft  Evans,  of  Sandersville,  for  de* 
fendant  in  error. 

FISH,  O.  J.  'Question  answered  as  stated 
in  headnotes.    All  the  Justices  concor. 


(160  Oa.  2(H) 

HARRIS  V.  ADAMS.    (No.   1676.) 

(Supreme  Court  of  Georgia.    May  14,  1020.) 

fSyUaUu  ly  the  Oowrt.) 

Cxacutors  aad  administrators  ^=s>l4,  437(2) 
—After  probate  In  common  form  executor 
may  proceed  with  administration;  suit  by 
creditor  more  than  12  months  after  qoallfioa- 
tlon  of  exeoutor  Is  not  premature. 

The  Court  of  Appeals  has  certified  a  ques- 
tion ta  the  Supreme  Court  for  decision,  the  ap- 
propriate answer  to  which  follows:  Where  an 
instrument  purportfng  to  be  a  will  is  duly  pro* 
bated  in  common  form  in  pursuance  of  Civ. 
Ck>de  1910,  {  3855,  and  letters  testamentary 
are  duly  issued  to  the  executor  nominated  in 
the  will,  and  recorded  as  provided  by  the  stat- 
ute, the  executor  may  proceed  with  the  regular 
administration  of  the  estate.  Maund  v.  Blaund, 
94  Ga.  479,  20  S.  EX  860.  Where  an  executor 
has  qualified  after  the  probate  of  the  wUl  in 
common  form  in  manner  indicated  above,  and, 
after  more  than  12  months  have  expired  since 
the  qualification  of  the  executor,  a  creditor  of 
the  estate  institutes  a  suit  against  the  executor 
to  recover  a  debt  created  by  the  testator,  tilie 
institution  of  the  suit  is  not  premature. 

(a)  The  facts  that,  before  probate  of  the  will 
in  common  form,  an  application  had  been  pre- 
sented to  the  court  of  ordinary  to  probate  the 
paper  in  solemn  form,  and  a  caveat  had  been 


(160  Oa.  28S) 

SINGLETON  et  al.  v.  MARSHALL. 

MARSHALL  v.  SINGLETON  ot  al. 

(Nos.  1716,  1717.) 

(Supreme  Court  of  Qeorgia.    May  17,  1920.) 

(8vlluhu9  hv  th0  Oouri.) 

Appeal    and    error   ^=9 1 005 (2)— Verdict   sup- 
ported by  some  evidence  not  disturbed. 

There  being  some  evidence  to  support  the 
verdict  in  this  case,  the  judgment  refusing  the 
motion  for  a  new  trial  based  upon  the  usual 
grounds  will  not  be  disturbed  here. 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Suit  for  partition  by  Bfrs.  ICary  S<  Marshall 
against  Philip  Singleton  and  others.  On  trial 
of  an  issue  made  by  the  answer,  there  was  a 
verdict  and  judgment  for  plaintiff,  a  motion 
for  a  new  trial  was  denied,  and  defendants 
bring  error,  and  plaintiff  takes  a  cross-bill  of 
ezception&  Affirmed  on  main  bill  of  excep- 
tions, and  croes-biU  dismissed. 

Davidson  &  Callaway,  of  Eatonton,  for 
plaintiffs  in  error. 
Roy  D.  Stubbe  and  S.  T.  Wingfleld,  both  oif 

Eatonton,  for  defendant  in  error. 

• 

BECK,  P.  J.  This  case  arose  upon  the 
issue  made  by  a  caveat  to  an  application  tov 
partition  filed  by  Mrs.  Mary  8.  Marshall,  In 
which  she  alleged  that  she  and  the  defend- 
ants in  error,  ^T.  W.  Singleton  and  Philip 
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Singleton,  or  the  grantee  of  the  latter,  Mrs. 
Carrie  Singleton,  were  tenants  in  common 
of  a  certain  described  tract  of  land.  The  ap- 
plicant and  T.  W.  and  Philip  Singleton  had 
been  tenants  in  common  of  a  larger  tract  of 
land,  in  which  was  included  the  small  tract 
of  25  acres  In  regard  to  which  the  controversy 
arose.  The  evidence  in  the  case  raised  a 
controlling  issue;  that  is,  whether,  in  order 
to  effect  a  division  of  a  larger  tract  of  land, 
which  had  been  divided  Into  three  tracts  of  a 
little  over  300  acres  each  and  a  fourth  tract 
of  25  acres  the  applicant  for  partition  had 
agreed  that,  if  the  defendant  Philip  Single- 
ton would  execute  a  deed  conveying  his  inter- 
est in  two  of  the  larger  tracts,  in  considera- 
tion of  the  other  two  defendants'  cwiveylng 
their  joint  interest  in  the  third  one  of  the 
larger  tracts,  Mrs.  Marshall  ''would  give  her 
interest  in  the  25  acres  of  land  to  this  de- 
fendant." And  it  is  further  averred  that 
Philip  Singleton  agreed  to  this  proposition, 
and  that  the  reciprocal  deeds  were  duly  ex- 
ecuted. None  of  the  three  deeds  referred  to 
the  agreement  upon  the  part  of  Mrs.  Marshall 
"to  give  her  interest  in  the  25-acre  tract." 
The  alleged  agreement  as  to  the  25-acre  tract 
rested  in  parol,  but  it  is  averred  that  Philip 
Singleton  went  into  possession  of  that  tract 
under  the  agreement  Upon  the  trial  of  the 
application,  and  the  issue  made  by  the  an- 
swer thereto,  there  was  evidence  tending  to 
show  that  Mrs.  Marshall  had  made  the  agree- 
ment alleged ;  but  Mrs.  Marshall  denied  mak- 
ing this  agreement,  and  upon  the  trial  of  this 
issue  the  jury  found  in  fbvor  of  the  appli- 
cant, and  tiie  losing  party  ^made  a  motion  for 
a  new  trial.  This  motion  was  based  upon 
the  usual  general  grounds  that  the  verdict 
was  contrary  to  evidence,  etc  It  was  over- 
ruled. 

It  is  apparent  that  there  is  some  evidence 
to  support  the  finding  of  the  jury.  Mrs.  Biar- 
flhall  herself  testified  in  part  as  follows: 

*'I  didn't  know  that  I  had  drawn  the  home  lot 
until  then  [the  time  when  the  deeds  were  exe- 
cuted]. Not  a  thing  was  said  prior  to  this 
award  and  division  about  this  26  acres  of  land 
[the  land  in  controversy]  by  either  Philip 
[Singleton],  Terrell,  or  myself.  It  was  left  out 
of  the  division,  and,  instead  of  it  being  three 
parts,  that  made  the  fourth  part,  and  it  was 
to  be  divided  some  time  afterwards.  Nothing 
was  said  to  me  by  Philip  or  Terrell  prior  to  the 
division,  or  at  the  division,  about  giving  my  un- 
divided interest  in  that  land.  After  the  divi- 
sion, PMlip  Singleton  only  asked  me  to  let  him 
use  the  grass  off  of  it,  and,  as  it  was  undivided, 
I  didn't  care.  I  had  plenty  of  grass,  and  I  told 
him  he  could  use  the  grass  off  my  part  of  it, 
provided,  of  course,  I  didn't  know  what  my  part 
was ;  but  my  interest  there  in  it,  and  I  consent- 
ed to  let  him  use  the  grass  off  the  bottom.  I 
told  him  he  could  have  the  use  of  it  for  his 
lifetime.  But  when  he  gave  the  other  part  of 
the  property  to  his  wife,  that  was  several  years 
afterwards.  It  was  at  the  time  he  gave  the 
land  to  his  wife,  which  was  somewhere  in 
1914.    I  never  offered  to  let  him  [have  or  use] 


fsny  part  of  this  laAd  as  an  inducement  to  enter 
into  this  division.  After  the  division  I  told 
him  he  could  use  the  land  his  lifetime,  and  after 
his  death  it  was  to  go  back  to  me;  it  was  out- 
side of  the  division  altogether.  His  use  of  the 
land  was  by  my  consent.  Philip  Singleton  knew 
it  was  his  land  to  use  his  lifetime,  but  he  didn't 
know  it  was  his  absolutely,  and  never  claimed 
it— he  wanted  the  grass  out  of  it.  He  never 
made  claim  to  it  to  me;  I  thought  all  these^ 
He  had  only  the  right  to  use  it  for  his  lifetime, 
and  I  thought  he  understood  it,  and  he  did 
understand  it.  He  never  claimed  that  land  be- 
longed to  him.  I  never  took  any  part  in  the 
division  of  the  land  in  question;  it  was  done 
when  I  wasn't  at  home,  and  I  didn't  know 
Philip  and  Terrell  ever  divided  it  between 
themselves;  it  was  done  without  my  knowledge 
and  consent.  I  found  out  about  the  division 
of  the  bottom  about  a  year  or  two  after  it  was 
done.  I  didn't  undertake  to  have  it  prorated 
then.  I  have  given  the  use  of  my  part  of  the 
land  to  Philip  Singleton  his  lifetime.  Phitip 
and  Terrell  didn't  consult  me  about  the  divi- 
sion. The  land  was  mine.  I  knew  Philip  was 
using  the  proceeds  off  of  it.  I  knew  Terrell 
was  using  his  one -third;  I  didn't  know  it  was 
his.  I  knew  the  land  was  used  before  this  pro- 
ceeding—Philip used  his.  I  never  gave  Philip 
the  right  to  put  a  plow  in  it,  but  I  knew  it  was 
done.  I  didn't  tell  him  he  could  have  it  as  his 
own.  I  didn't  know  until  a  long  time  after  the 
division  between  Terrell  and  Philip.  •  •  • 
Philip  had  the  use  of  the  land,  but  he  under- 
stood it  was  mine.  He  never  paid  taxes  on  it; 
nobody  did." 

There  was  other  evidence  tending  to  cor- 
roborate the  testimony  of  Mrs.  MarshalL 
There  was  also  evidence  tending  to  support 
the  contentions  of  the  defendant  Philip 
Singleton. 

It  is  not  for  this  court  to  decide  as  to  the 
party  in  whose  favor  there  was  a  preponder- 
ance of  the  evidence.  Under  that  evidence 
the  jury  were  authorized  to  find  that  Mrs. 
Marshall  had  merely  given  to  Philip  Single- 
ton the  right  to  use  the  grass  growing  upon 
a  part  of  the  2&4icre  tract  of  land.  She  says 
distinctly  that  she  did  not  give  him  the  prop- 
erty; that  he  was  not  to  put  a  plow  into  it, 
but  that  she  did  consent  for  him  to  use  it; 
and  described  the  interest  which  he  was  to 
have — the  right  to  use  the  grass.  Taking 
this  testimony  as  true,  it  being  conceded  that 
but  for  this  alleged  agreement  with  Philip 
she  was  entitled  to  one-third  of  the  land  in 
severalty,  she  was  entitled  to  a  partition 
setting  apart  that  one-third;  and  it  is  not 
necessary  to  decide  the  question  as  to  wheth- 
er or  not  the  oral  agreement  which  Philip 
Singleton  in  his  answer  avers  was  made 
would  have  vested  him  with  title  to  the  land, 
had  his  contention  been  sustained  in  passing 
upon  the  evidence.  It  follows,  from  what 
is  said  above,  that  the  judgment  of  the  trial 
court,  refusing  a  new  trial,  will  not  be  dis- 
turbed. 

Judgment  affirmed  on  the  main  bill  of  ex- 
ceptions; cross-bill  dismissed. 

All  the  Justices  concur. 
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(No.  1724.) 
(Supreme  Court  of  Georgia.     May  15,  1920.) 

(Syllabu9  hy  the  Court,) 

I.  Agriculture  ^=97— Contraet  for  sale  of  fer- 
tilizer describing  sources  cf  the  constituents 
Is  void  unless  fertilizer  fumlslied  lias  lieen 
registered;  where  registered  hrand  states 
source  of  fertilizer,  proof  that  fertilizer  was 
derived  •  from  other  sources  may  Invalidate 
contract. 

(a)  Where  a  contract  for  the  purchase  of 
fertilizers  specifically  t)royide8  from  what  source 
the  phosphoric  add,  the  nitrogen,  or  the  potash 
is  to  be  deriyed,  and  where  the  fertilizer  is 
furnished  in  accordance  with  such  special  order, 
such  contract  of  sale  would  be  void  unless  the 
fertilizers  so  furnished  had  been  registered  as 
provided  by  Civ.  Code  1910,  §  1771. 

(b)  The  fact  that  such  fertilizers  were  fur- 
nished as  ordered  under  a  name  or  brand  prop- 
erly registered  with  the  commissioner  of  agri- 
culture, but  which  registration  gives  a  source 
other  than  the  actual  one  from  which  the  phos- 
phoric acid,  nitrogen,  or  potash  is  derived, 
would  not  operate  to  change  the  rule  above 
stated. 

(c)  In  view  of  the  answers  to  questions  1 
(a)  and  1(b),  this  question  is  answered  In  the 
afllrmative. 

2.  Agriculture  ^=s»7— Commissioner  of  Agricul- 
ture may  maice  a  corrected  analysis  from 
same  sample  of  fertilizer. 

After  a  sample  of  fertilizer  drawn  by  the 
official  inspector  has  been  filed  with  the  com- 
missioner of  agriculture  and  has  been  analyzed 
by  the  state  chemist  and  certified  to  the  com- 
missioner of  agriculture  and  by  him  recorded 
and  entered  as  official,  the  state  commissioner 
of  agriculture  has  the  right  and  power  to  make, 
through  the  state  chemist,  another  or  cor- 
rected analysis  from  the  same  sample,  which, 
upon  proper  certification,  is  admissible  as  evi- 
dence in  the  courts  of  this  state  on  the  trial 
of  any  issue  involving  the  merits  of  said  fer- 
tilizers. 

Gertmed  Questloiis  from  Conrt  of  Appeals. 

Suit  by  Montezuma  Fertilizer  Company 
against  B.  O.  Hodges.  Judgment  for  plaln- 
tllT,  and  defendant  brings  error,  and  plain- 
tiff takes  a  cross-bill  of  exceptions,  and  the 
Court  of  Appeals  certified  questions.  Ques- 
tions answered. 

The  Court  of  Appeals  certified  the  follow- 
ing questions: 

'To  a  suit  by  the  Montezuma  Fertilizer  Com- 
pany for  the  purchase  price  of  fertilizers  sold, 
the  defendant,  B.  C.  Hodges,  interposed  a  plea 
setting  up  two  grounds  of  defense:  (1)  That 
brand  '840,'  under  which  name  or  number  the 


fertilizer  was  furnished,  as  registered  with 
the  state  comnussioner  of  agriculture,  stated 
that  its  nitrogen  was  derived  from  *blood, 
tankage,  cyanimid,  and  sulphate  of  ammonia,' 
whereas  the  fertilizer  as  actually  shipped  and 
sued  for  derived  its  nitrogen  from  'equal  parts ' 
of  fish  scrap,  blood,  and  tankage,'  and  that  no 
fertilizer  with  its  nitrogen  derived  from  any 
such  source  was  registered  with  the  commis- 
sioner of  agriculture,  for  which  reason  defend- 
ant contends  that  the  sale  of  the  fertilizer  was 
illegal,  and  the  contract  sued  on  void,  inasmuch 
as  the  registration  laws  governing  fertilizers 
had  not  been  complied  with;  (2)  that  in  the 
event  the  contract  should  not  be  adjudged  il- 
legal and  void,  he  was  still  entitied  to  a  reduc- 
tion of  25  per  cent,  of  the  purchase  price  as  a 
penalty,  because  of  the  fact  that  the  official 
analysis  showed  that  the  actual  commercial 
value  of  such  fertilizer  fell  more  than  3  per 
cent,  below  the  guaranty.  The  case  was  first 
tried  before  a  jury,  who  returned  a  verdict  in 
favor  of  the  plaintiff  for  the  amount  sued  for. 
A  new  trial  was  granted  by  the  trial  judge,  who 
upon  the  second  trial,  sitting  as  both  court 
and  jury,  heard  and  determined  the  case  upon 
an  agreed  statement  of  facts. 

"It  appears  from  the  agreed  statement  of 
facts  that  the  defendant  bought  of  the  plaintifE 
certain  fertilizers  under  a  special  formula  fur- 
nished by  the  purchaser,  whereby  it  was  stip- 
ulated that  the  nitrogen  was  to  be  derived  from 
'equal  parts  of  fish  scrap,  blood,  and  tankage.' 
The  fertilizer  with  its  nitrogen  derived  from 
such  sources  was  shipped  out  under  the  regis- 
tered brand  '840/  Brand  '840'  as  registered 
with  the  commissioner  of  agriculture  is  there 
stated  to  derive  its  nitrogen  from  'blood,  tank- 
age, cyanimid,  and  sulphate  of  ammonia.'  A 
properly  certified  copy  of  the  official  analysis 
of  this  fertilizer  '840*  as  made  by  the  state 
chemist  and  furnished  to  the  purchaser  showed 
a  deficiency  in  the  phosphoric  acid,  which  re- 
sulted in  a  diminution  of  the  commercial  value 
of  the  fertilizer  amounting  to  more  than  8 
per  cent.  Subsequently,  upon  the  request  of 
the  seller,  the  Department  of  Agriculture, 
through  the  state  chemist,  rechecked  the  orig- 
inal analysis  from  the  original  samples,  and 
certified  the  new  and  corrected  analysis.  Un- 
der the  corrected  analysis  the  deficiency  was 
such  that  the  diminution  in  the  commercial 
value  amounted  to  less  than  8  per- cent.  The 
agreed  statement  of  facts  shows  that  the  state 
chemist  swore  that  he  and  every  member  of 
his  staff  rechecked  the  analysis,  thereby  discov- 
ering an  error  in  the  original  work,  and  the 
evidence  of  the  state  chemist  is  to  the  effect 
that  the  second  or  corrected  analysis  is  true 
and  correct 

"Upon  the  trial  the  judge  held  that  the  con- 
tract sued  on  was  not  void  under  the  con- 
tention first  above  set  forth.  He  further  held 
the  second  or  corrected  analysis  to  be  inad- 
missible as  evidence  and  without  probative 
value,  for  the  reason  that  the  law  (Park's  Ann. 
Code,  |§  1773,  1783)  does  not  provide  for  any 
such  corrections  to  be  made  of  an  official  anal- 
ysis. He  appears  not  to  have  considered  the 
evidence  of  the  state  chemist  given  in  support 
of  the  second  analysis;  the  judgment  of  the 
trial  judge  being  in  terms  as  follows:  'Under 
an  order  granted  during  the  March,  1919,  term 
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of  the  dtj  court  of  Amezieos,  all  parttea  of 
record  consenting,  the  abore-stated  caaae  was 
aaaigned  to  be  heard  in  yacation  on  April  18, 
1919,  and  by  aaid  consent  ord^r  it  was  provid- 
ed that  all  questions  of  law  and  fact  should 
be  passed  upon  and  judgment  rendered  in 
said  cause  by  the  presiding  judge  without  the 
interrention  of  a  jury—* the  right  of  exception 
or  motion  for  new  trial  being  reserred  to  all 
parties  as  though  said  case  was  heard  in  term 
time.  Although  the  cause  ^s  submitted  on  an 
agreed  statement  of  facts,  defendant's  coun- 
sel urged  the  objection  that  the  second  anal- 
ysis made  by  the  state  chemist  and  set  out  hi 
said  agreed  statement  of  facts  and  denominated 
by  the  Agricultural  Department  as  ''corrected 
analysis**  was  inadmissible  in,  and  could  not; 
legally  be  considered  as,  evidence  by  the  court 
in  determining  what  analysis  and  what  com- 
mercial value  the  70  tons  of  guano  developed. 
It  was  also  urged  by  defendant's  counsel  that, 
plaintiff  haviug  no  brand  registered  from  which 
the  nitrogen  was  to  be  derived  from  equal  parts 
of  blood  and  tankage  and  fish  scrap,  the  sale 
was  illegal  and  void,  and  hence  that  plaintiff 
could  not  recover.  As  I  view  the  record,  the 
cause  turns  upon  two  questions  of  law:  First, 
did  the  adding  of  fish  scrap,  which  was  not 
covered  by  the  registration,  render  the  sale 
void?  Without  elaboration,  my  conclusion  is 
that  it  did  not  Second,  was  defendant's  ob- 
jection to  '^corrected  analysis"  good,  and  can 
the  first  analysis  be  considered?  Reading  sec- 
tions 1773  and  1788  in  pari  materia,  I  am  con- 
strained to  the  view  that  the  'corrected  analy- 
sis' is  inadmissible  in  evidence;  the  law  pro- 
vides that  when  the  state  chemist  certifies  the 
analysis  to  the  commissioner  of  agriculture, 
such  analysis  shall  be  recorded  as  official,  etc. 
and  that  such  analysis,  under  seal,  etc.,  shall  be 
admissible  in  evidence.  The  statute  as  it  stands 
does  not  seem  to  contemplate  or  provide  for 
corrections  such  as  was  offered  in  this  cause, 
and  furnishes  no  authority  for  such  "corrected" 
analysis  to  be  considered  in  evidence.  From 
these  findings  the  conclusion  follows  that  the 
70  tons  of  guano,  as  shown  by  the  official  anal- 
ysis, fell  short  more  than  8  per  cent,  in  phos- 
phoric add  as  guaranteed,  and  hence  the  value 
of  such  shortage  must  be  deducted  and  the 
penalty  must  be  applied.  Accordingly  I  find 
and  now  render  judgment  for  plaintiff  against 
the  defendant  for  the  principal  sum  of  $1,- 
762.45,  together  with  intei^est  on  said  prindpal 
smn  at  the  rate  of  7  per  cent,  per  annum  from 
October  1,  1917,  to  date  of  this  judgment. 
Judgment  signed  this  9th  day  of  May,  1919, 
the  court  having  held  the  cause  under  advise- 
ment in  the  meanwhile.  W.  M.  Harper,  Judge, 
CHty  Court  of  Americus.'  To  the  first  ruling  as 
made  by  the  trial  judge  the  defendant  ex- 
cepts, and  to  the  second  ruling  the  plaintiff  ex- 
cepts by  cross-bill. 

**1  (a)  Where  a  contract  for  the  purchase 
of  fertJlizers  spedfically  provides  from  what 
source  the  phosphoric  add,  the  nitrogen,  or 
the  potash  is  to  be  derived,  and  where  the  fer- 
tiliser is  furnished  In  accordance  with  such 
special  order,  does  the  provision  of  law  em- 


bodied in  section  1771  of  Park's  Code  have 
such  application  as  would  render  the  contract 
of  sale  void  unless  the  fertilizers  so  furnished 
had  been  registered  as  provided  by  that  stat- 
ute? 

*'(b)  If  the  answer  to  the  above  question  be 
in  the  affirmative,  would  the  fact  that  audi 
fertilizers  were  furnished  as  ordered,  under 
a  name  or  brand  properly  registered  with  the 
Commissioner  of  Agriculture,  but  which  reg- 
istration gives  a  source  other  than  the  actual 
one  from  which  the  phosphoric  add,  nitrogen, 
or  potash  is  derived,  operate  to  change  tho 
rule? 

"(c)  If  the  answer  to  the  last  foregoing  ques- 
tion is  in  the  negative,  then  where  the  brand 
as  registered  states  that  the  nitrogen  ia  de- 
rived from  *blood,  tankage,  cyanimid,.  and  sul- 
phate of  ammonia,'  and  the  proof  shows  that 
in  accordance  with  the  contract  of  purchase 
the  nitrogen  is  derived  from  'equal  parts  of 
fish  scrap,  blood,  and  tankage,'  is  there  such 
variance  between  the  registered  sources  and 
the  actual  sources  as  would  invalidate  the  con- 
tract of  purchase,  under  the  provisions  of  sec- 
tion 1771  of  Park's  Code,  governing  registra- 
tion of  fertiliser  brands? 

"2(a)  After  a  sample  of  fertilizer  drawn  by 
the  official  inspector  has  been  filed  with  the 
commissioner  of  agriculture,  and  has  been  ana- 
lyzed by  the  state  chemist  and  certified  by  him 
to  the  commissioner  of  agriculture,  and  by  him 
recorded  and  entered  as  official,  has  the  com- 
missioner of  agriculture  the  right  or  power  to 
make,  through  the  state  chemist,  another  or 
corrected  analysis  from  the  same  sample,  which, 
upon  proper  certification,  can  be  admissible 
as  evidence  in  the  courts  of  this  state  on  the 
trial  of  any  issue  involving  the  merits  of  said 
fertiliser? 

"(b)  If  the  answer  to  the  above  and  forego- 
ing question  be  in  the  negative,  would  8ucb 
corrected  analysis  be  admissible  when  sup- 
ported by  the  testimony  of  the  state  chemist 
to  the  effect  that  the  original  analysis  was  In- 
correct, and  that  the  second  analysis  was  cor- 
rect; or  could  the  evidence  of  the  state  chem- 
ist, setting  forth  the  incorrectness  of  the  first 
analysis,  and  the  correctness  of  the  second 
analysis,  be  of  itself  suffident  to  overcome  the 
prima  fade  presumption  in  favor  of  the  orig- 
inal analysis?" 

Hizon  ft  Pace,  of  Americas,  for  plaintlfl 
in  error. 

John  B.  Gnerry,  of  Montezuma,  for  de- 
fendant in  error. 

GILBERT,  J.  Questions  answered,  as  set 
forth  in  headnotes. 

BEX:^,  P.  J.,  and  GEORGB,  J.  We  oon- 
cnr  in  the  answers  to  the  foregoing  ques- 
tions considered  alone  without  reference  to 
the  statement  of  facts  whidi  precedes  them, 
and  whidi  could  not  be  properly  certified  to 
this  court  tot  its  consideration.         ' 


Ga.) 

CUO  Oft.  81B) 

HATTOfI  et  at.  v.  lOHNSON  et  al. 
(No.  1604.) 

(Supreme  Court  of  Georguu    May  15,  1920.) 

(8yllahu9  hy  the  Oouri.) 

1.  Mines  Md  minerals  €s»54  (4)— A  negations 
for  oanceliatloo  heiil  not  to  support  eiaim 
that  execution  was  procured  by  fra^ud^ 

.The  claim  for  equitable  relief ^  made  by  two 
of  the  petitioners  in  this  case,  in  the  nature 
of  cancellation  of  a  deed  executed  by  them, 
on  the  ground  that  its  execution  had  been  pro- 
cured by  fraud,  is  not  supported  by  the  allega- 
tions of  fact  in  the  petition. 

2.  Partition  <&s»64— Refusal  to  dismiss  entire 
petition  held  proper. 

Under  the  alleged  facts  in  this  case,  the 
court  properly  refused  to  dismiss  the  entire 
petition. 

3.  Partition  ^=s>52,  53,  86— Receiver  of  mesne 
profits  Hnnecessary,  where  lessee  was  solvent, 

though  lessor  was  nonresideni;  plaintiffs  held 
protected  against  transfer  of  property  by 
defendant  without  injunction;  lessee  Kable 
to  plaintiff  for  his  proportion  of  the  rents. 

It  not  appearing  that  the  lessee  company. 
was  insolvent  and  unable  to  respond  in  dam- 
ages in  any  amount  of  recovery  as  mesne  prof" 
its,  there  ^as  no  ground  for  the  appointment 
of  a  receiver,  although  Hattpn,  the  alleged  co- 
tenant  who  was  receiving  the  mesne  profits, 
was  a  nonresident.  In  the  event  of  a  recovery 
by  the  plaintiffs,  the  lessees  would  be  respon- 
sible to  them  for  their  proportion  of  the  rents 
of  the  place,  at  their  pj;opof tion  of  the  rents 
accruing  since  the  institution  of  suit,  whereby 
notice  was  given  to  the  lessees  of  the  claims 
of  the  plaintiffs.  Nor  was  there  necessity  for 
the  grant  of  the  injunctiTe'  relief  sought,  as 
the  rights  of  the  plaintiffs  would  be  protected 
against  any  transfer  of  the.  property  by  Bat- 
ton  under  the  doctrine  of  lis  pendens. 


Error  from  Superior  0)urt,  Sumter  Goiid«- 
ty ;  Z.  A.  Uttlejohn,  Judge. 

Suit  by  J.  Lw  Johnson  and  others  against 
R.  D.  Hatton  and  the  Republic  Mining  &  Man- 
ufacturing €k>mpany.  General  demurrers  to 
the  petition  overmled,  and  defendants  bring 
error.    Reversed  in  part  and  aiflrmed  in  part. 

J«  Ll  Johnson,  Judson  Johnson,  A.  J.  John- 
son, Amos  Johnson,  Mrs.  Amie  Davis  (born 
Brooks),  Mrs.  Mamie  Oriffln  (bom  Brooks), 
and  Thos.  L.  Thigpen,  a  minor  suing  by  his 
guardian,  brought  their  equitable  petition 
against  R.  D.  Hatton  and  the  Republic  Min- 
ing ft  Manufkcturini^  Company  (sometimes 
hereinafter  referred  to  as  the  Mining  Com- 
pany), a  corporation  under  the  laws  of  Geor- 
gia and  having  an  office  and  place  of  busi- 
ness in  the  county  of  Sumter,  in  the  superior 
oourt  of  whieli  county  the  petitioD  Is  filed. 
Petitioners  seek  equitable  relief  and  ttie  re- 
covery of  lot  ci  land  No.  214,  In  a  designated 
district  of  said  county. 


HATTOK  ▼.  JOHNSON  28a 

(lOS  &E.) 

It  is  alleged  that  Hatton  is  In  possession 
of  the  land,  claiming  sole  and  exclusive  own- 
ership of  the  same  to  the  entire  exclusloA  of 
petitioners,  who  claim  title  thereto.  It  ap- 
pears from  the  petition  that  both  Hatton  and 
the  plaintiffs  dalm  under  one  Joshua  ^hig- 
peUj  but  the  Mining  Oompany  has  a  lease 
from  Hatton  of  the  whole  lot  for  the  purpose 
of  mining  bauxite  ore.  The  lease  is  dated 
January  2,  1917;'  the  ore  is  being  removed 
under  said  lease  by  the  lessee  company  and 
carried  beyond  the  limits  of  the  state;  and 
the  company  Is  paying  Hatton,  as  the  pur- 
chase price  under  the  lease,  about  $8,000  a 
month.  Hatton  is  a  nonresident,  and  is  plac- 
ing the  money  received  beyond  the  limits  of 
the  state.  The  dilef  value  of  the  land  con- 
sists in  the  bauxite  ore;  and  it  is  alleged 
that  plaintiffs  will  be  Irreparably  injured  by 
the  acts  of  the  defendants,  unless  the  court 
grants  the  equitable  relief  sought. 

Plaintiffs  express  a  willingness  that  tb» 
lease  made  to  the  Mining  Company  be  allow- 
ed to  stand,  but  claim  that  the  money  ^ould 
be  impounded  in  the  hands  of  a  receiver  and 
Hatton  be  required  to  account  for  the  money 
paid  him,  as  plaintiffs  are  unable  to  ascer- 
tain the  amount  thereof.  Joshua  Thigpen 
died  in  December,  1864,  Intestate,  seised  and 
possessed  of  the  land,  and  leaving  no  debts. 
His  wife  died  in  1878.  It  Is  aUeged  that  the 
title  passed  into  their  four  children,  to  wit, 
J.  L.  Thigpen  and  A.  N.  Thigpen,  sons,  and 
Mrs.  F.  C.  Brooks  and  Mrs.  J.  T.  Jobnson, 
daughters;  that  there  never  was  any  parti- 
tion or  division  in  kind  of  the  lot  between 
these  heirs ;'  that  the  petitioners,  J.  L.  John- 
son, Judson  Johnson,  A.  J.  Johnson,  and  Amfos 
Johnson,  sometimes  referred  to  as  the  Joseph- 
ine Johnson  heirs,  have  title  to  a  five-sixteenths 
undivided  interest  in  the  whole  lot^  or  a  flve- 
sixty-fourths  undivided  interest  each.  There 
are  appropriate  allegations  to  show  how  the 
title  to  this  Interest  is  derived.  Thomas  l^ 
Thigpen  holds  title  to  a  one  twenty-fifth  un- 
divided interest  Mrs.  Mamie  Griflin  (born 
Brooks)  and  Mra  Amie  Davis  (bom  Brooks) 
have  title  to  a  five-sixteenths  undivided  inter- 
est in  said  land;  and  the  petition  contains 
allegations  tracing  the  title  to  this  interest 
from  Joshua  Ttilgpen  to  Mrs.  Griffin  and  Mrs. 
Davis. 

In  support  of  the  dalms  of  Mrs.  Grifibi  and 
MnsL  Davis  it  Is  shown  that  subsequently  to- 
their  father's  death,  and  before  they  had  ar- 
rived at  their  majority,  their  guardian,  H.  D. 
Watts,  on  July  3,  1903,  sold,  subject  to  their 
ratification  upon,  their  arrival  at  majority, 
their  interest  in  the  lot  of  land  so  descending 
to  tliem  from  th^r  father's  estate  (adminis- 
tration on  his  .estate  having  been  already  had 
and  dismissed)  for  the  sum  of  $100;  the  land 
at  the  time  of  the  sale  being  considered 
worthless  except  for  the  value  of  some  tim- 
ber thereon.  The  ratification  of  this  sale  was 
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to  be  OTidenced  by  a  deed  to  the  land  upon 
the  anlval  of  the  two  parties  last  named  at 
their  majority  and  their  acceptance  of  the 
purchase  price,  $100.  At  the  time  of  the  con- 
tract between  Watts,  the  guardian,  and  P.  L. 
Holt,  the  purchaser  from  Watts,  Mrs.  F,  C 
Brooks  was  in  life.  Before  Mrs.  Griffin  and 
Mrs.  Davis  had  arrived  at  their  majority 
Holt  had  consumed  and  used  the  timber  on 
the  land,  but  failed  to  request  a  deed  from 
Mrs.  Griffin  and  Mrs.  Davis  until  November 
11,  1912,  after  he  had  discovered,  it  is  alleg- 
ed, the  great  value  of  the  land  for  mining 
purposes,  which  value  for  this  purpose  was 
unknown  to  Mrs.  Griffin  and  Mrs.  Davis.  On 
November  ll,  1912,  upon  the  request  of  P.  L. 
Holt,  Mrs.  Griffin  and  Mrs.  Davis  executed 
their  quitclaim  deed  to  the  south  half  of  the 
lot  to  Mrs.  Holt,  the  wife  of  P.  U  Holt.  At 
the  time  of  the  execution  of  this  deed  they 
were  in  ignorance  of  the  state  of  the  title  to 
this  lot  of  land.  The  defendant  Hatton, 
knowing  the  great  value  of  the  land  for  min- 
ing purposes,  had,  prior  thereto,  procured  of 
Mrs.  Holt  and  P.  L.  Holt  an  option  to  buy 
the  same^  together  with  other  lands.  Hat^ 
ton,  having  ascertained  the  fact  that  Mrs. 
Griffin  and  Mrs.  Davis  by  the  death  of  their 
grandmother,  Mrs.  Brooks,  inherited  a  one- 
fourth  undivided  interest  in  the  whole  lot  of 
land  and  an  additional  one-foiurth  undivided 
interest  in  the  northwestern  corner  of  the 
lot,  and  knowing  that  Mrs.  Griffin  and  Mrs. 
Davis  were  totally  ignorant  of  their  right  and 
title  therein  so  descending  to  them  from 
their  said  grandmother's  estate,  and  with  the 
intent  to  defraud  them  out  of  their  right  and 
title  so  descending  to  them,  approached  Mrs. 
Griffin  and  Mrs.  Davis,  and  concealing  the 
fact  from  them  of  their  rights  and  title  in  the 
land  and  the  great  value  of  the  land,  repre- 
sented to  them  that  there  had  been  a  mistake 
in  the  description  contained  in  the  deed  that 
they  had  previously  executed  to  the  said  Mrs. 
Ella  R.  Holt  on  November  11«  1912,  and  re- 
quested that  they  correct  said  deed  by  exe- 
cuting another  that  he  had  prepared  and  had 
ready  for  their  signature  at  the  time,  and 
represented  that  it  was  solely  for  the  puri)ose 
of  making  this  correction,  the  deed  itself  re- 
citing that  it  was  for  the  purpose  of  making 
a  correction  in  said  former  deed,  he  knowing 
that  the  former  deed  executed  by  Mrs.  Griffin 
and  Mrs.  Davis  to  Mrs.  Holt  was  not  incor- 
rect and  contained  no  inaccuracies ;  and  thus 
he  fraudulently  procured  them  to  execute  to 
him  a  conveyance  of  their  interest  in  the  lot 
of  land.  This  deed  was  not  read  to  the  gran- 
tors, as  they  relied  on  his  statement  that  it 
was  executed  for  the  purpose  of  correcting 
the  description  in  the  former  deed. 

It  is  also  alleged  that  the  defendant  Hat- 
ton  claims  title  and  ownership  of  all  the  sev- 
eral interests  in  the  said  lot  of  land,  but  that 
he  has  no  lawful  claim  to  them.  He  had  pro- 
cured conveyances  from  "some  of  the  heirs 


of  the  said  Joshua  Thigpen,  purporting  to 
convey  or  quitclaim  the  entire  lot  and  all  in- 
terests therein;  but  it  is  shown  that  such 
conveyances  are  of  no  effect  as  against  the 
interests  of  petitioners  herein,  because  the 
makers  of  such  conveyances  had  no  such  title 
nor  authority  to  convey,  but  only  to  convey 
fractional  undivided  interest  in  said  lands 
formerly  owned  by  heirs  who  are  not  peti- 
tioners herein,  and  not  In  conflict  with  peti- 
tioners' rights." 

The  petitioners  pray,  among  other  things, 
for  injunction  against  Hatton,  to  prevent  his 
selling  or  incumbering  the  land  or  any  part 
thereof;  for  an  accounting  by  Hatton;  for 
the  appointment  of  a  receiver  to  hold  the 
rents  which  are  now  being  paid  by  the  Biin- 
ing  Company  to  Hatton;  that  they  be  allow- 
ed to  recover  their  interest  in  the  land ;  that 
commissioners  be  appointed  to  partition  the 
same;  that  they  recover  of  Hatton  their  in- 
terest in  the  mesne  profits ;  that  the  Mining 
Company  be  enjoined  from  paying  Hatton 
any  of  the  proceeds  of  the  mining  done  on  the 
land;  that  the  deed  executed  by  Mrs.  Grif- 
fin and  Mrs.  Davis  to  Hatton  be  decreed  to 
be  void  and  canceled.  The  defendants  filed 
general  and  special  demurrers,  urging  in  the 
general  demurrer  that  there  is  no  equity  in 
the  petition.  The  court  overruled  the  gen- 
eral demurrers,  whereupon  the  defendants 
excepted. 

Hal  Lawson  and  Martin  Cannon,  both  of 
Abbeville,  W.  W.  Dykes,  of  Americus,  and 
Ross  &  Ross,  of  Macon,  for  plaintiffs  in  er- 
ror. 

Eldridge  Cutts,  of  Fitzgerald  and  Hixon  & 
Pace,  of  Americus,  for  defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  aa 
above).  [1]  1.  We  will  first  examine  the 
claim  of  Mrs.  Grifiin  and  Mrs.  Davis  that 
they  are  entitled  to  the  equitable  relief 
sought  by  them  in  this  petition.  Their  right 
to  equitable  relief  rests  upon  the  alleged  ig- 
norance of  their  rights  to  the  interest  which 
they  now  claim  in  the  property  and  the  value 
of  the  land  for  mining  purposes;  and  upon 
the  allegations  of  fact  that  they  executed 
the  deed  to  Hatton,  which  they  now  seek  to 
have  canned,  in  ignorance  of  their  rights 
and  in  ignorance  of  the  value  of  the  land. 
especially  of  the  minerals  contained  therein ; 
that  Hatton  knew  the  value  of  the  minerals ; 
that  he  did  not  reveal  the  fact  to  them ;  and, 
moreover,  that  the  deed  was  executed  solely 
for  the  purpose  of  correcting  a  mistake  in  a 
former  deed;  that  Hatton  so  represented  It, 
and  the  deed  recited  it  They  contend  that, 
the  facts  considered,  it  should  be  adjudged 
that  Hatton  had  procured  the  deed  from  them 
by  practicing  fraud  upon  them  and  making 
f rauuulent  representations,  and  that  the  deed 
should  be  adjudged  void.  After  a  careful 
examination  of  all  the  allegations,  we  fail  to 
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discoYer   that    these    two    complaints    are  r  to  the  one  as  to  the  other.    The  concealment  of 


clothed  with  snch  an  equity  and  occupy  such  a 
favored  position  in  a  court  exercising  equita* 
ble  jurisdiction  that  they  are  entitled  to  the 
drastic  relief  here  sought— relief  which  goes 
to  the  extent  of  having  a  court  of  equity  lay 
its  strong  hand  ui)on  a  deed  which  they  had 
executed  after  they  had  attained  their  ma- 
jority, after  they  had  had  years  in  which  to 
investigate  and  ascertain  their  exact  interest 
in  the  property  in  queetion,  and  to  investigate 
and  ascertain  the  value  of  the  land.  The 
failure  of  Hatton  to  communicate  to  these 
grantors  his  knowledge  of  the  value  of  baux- 
ite ore,  the  quantity  of  this  ore  upon  the 
land,  its  location  in  the  various  parts  of  the 
lot,  did  not  amount  to  a  fraud.  There  was 
no  confidential  relation  existing  between 
Hatton  and  these  two  vendors.  It  is  not  al- 
leged that  he  made  any  statement  in  regard 
to  the  value  of  the  property  which  misled 
them.  In  a  case  *Vhere  the  seller  was  ig- 
norant of  the  value  of  the  property  and  the 
purdiaser  knew  that  she  knew  nothing  about 
it,  and  the  seller  asked  the  purchaser  the 
value  of  the  property  and  relied  upon  his 
statement,  which  was  greatly  below  the  val- 
ue, the  sale  was  set  aside  on  the  ground  that 
it  was  not  a  mere  purchaser's  assessment, 
but  a  deliberate  statement  made  to  her  by  a 
person  having  full  knowledge,  which  state- 
ment was  asked  by  her  for  guidance  and  was 
acted  on  by  her  in  reliance  on  its  good  faith 
and  accuracy.''  Kerr  on  Fraud,  53.  But 
there  is  no  allegation  in  this  petition  that 
the  vendors  sought  information  of  Hatton  as 
to  the  value  of  the  property,  nor  that  he 
made  any  statement  to  them  that  was  mis- 
leading in  regard  to  such  value. 

"Where  two  parties,  in  the  absence  of  a 
fiduciary  relationship,  are  treating  for  an  es- 
tate, and  the  purchaser  has  actual  knowledge 
of  a  mine,  upon  the  land,  the  purchaser  is  not 
bound  to  disclose  that  fact  to  the  other;  for 
the  means  of  information  on  the  subject  are 
accessible  to  the  other  as  well  as  to  the  pur- 
chaser."    Smith  on  Fraud,  36. 

In  the  ease  of  Mitchell  v.  McDougall,  62 
111.  496,  it  was  said : 

"The  undue  concealment,  which  amounts  to 
a  fraud,  for  which  a  conrt  of  equity  will  grant 
relief,  is  the  nondisclosure  of  those  facts  and 
circumstances  which  one  party  is  under  some 
legal  or  equitable  obligation  to  communicate  to 
the  other,  and  which  the  latter  has  a  right, 
not  merely  in  foro  consdentice,  but  juris  et 
de  jure,  to  know.  Under  such  circumstances 
the  concealment  of  an  important  fact  would  be 
improper  and  unjust;  it  would  be  an  undue 
concealment  on  account  of  the  fiduciary  rela- 
tion existing;  but,  where  the  parties,  in  the 
absence  of  any  such  relation,  are  treating  for 
an  estate,  and  the  purchaser  knows,  from  sur- 
face indications,  or  otherwise,  there  is  a  val- 
uable mine  upon  the  land,  he  is  not  bomid  to 
diselose  that  fact  to  the  owner;  for  the  means 
of  information  on  the  subject  are  as  aocessU>le 


facts  of  which  the  other  is  ignorant  must  be 
by  a  party  who  is  under  some  special  obliga- 
tion, by  confidence  reposed,  or  otherwise,  to 
communicate  them  truly  and  fairly,  to  justify 
a  court  of  equity  in  taking  cognizance." 

In  Fox  V.  Mackreth,  2  Brown's  Ch.  R.  400, 
Lord  Chancellor  Thurlow,  in  delivering  the 
opinion  in  the  case  where  undue  concealment 
of  an  important  fact  was  charged,  said: 

'*The  doubt  I  have  is  whether  this  case  af- 
fords facts  from  which  principles  arise  to 
set  aside  this  transaction,  which  will  not,  by 
necessary  implication,  draw  other  cases  into 
hazard.  And,  without  insisting  upon  technical 
morality,  I  -  don't  agree  with  those  who  say 
that,  where  an  advantage  has  been  taken  in  a 
contract,  which  a  man  of  delicacy  would  not 
have  taken,  it  must  be  set  aside.  Suppose,  for 
instance,  that  A.,  knowipg  there  to  be  a  mine 
in  the  estate  of  B.,  of  wliich  he  knew  B.  was 
ignorant,  should  enter  into  a  contract  to 
purchase  the  estate  of  B.  for  the  price  of  the 
estate  without  considering  the  mine,  could  the 
court  set  it  aside?  Why  not,  since  B.  was  not 
apprized  of  the  mine  and  A.  was?  Because  B., 
as  the  buyer,  was  not  obliged,  from  the  na- 
ture of  the  contract,  to  make  the  discovery. 
It  is  therefore  essentially  necessary,  in  order 
to  set  aside  the  transaction,  jiot  only  that  a 
great  advantage  should  be  taken,  but  it  must 
arise  from  some  obligation  in  the  party  to 
make  the,  discovery.' 


>* 


And  this  doctrine  was  approved  by  Lord 
£>ldon,  in  Turner  v.  Harvey,  Jacob's  R.  178. 
In  the  case  of  Harris  v.  Tyson,  24  Pa.  347, 64 
Am.  Dec.  661,  the  Supreme  Ck>urt  held,  in  a 
case  which  is  closely  in  point  here,  that — 

'*A  person  who  knows  that  there  is  a  mine 
on  the  land  of  another,  of  which  the  latter 
is  ignorant,  may  nevertheless  buy  it  The  igno- 
rance of  the  vendor  does  not  of  itself  render 
the  transaction  fraudulent  on  the  part  of  the 
purchaser." 

In  the  course  of  the  opinion  it  was  said: 

'*The  tract  in  dispute  owes  its  value  to  the 
presence  of  sand  chrome.  Irrespective  of  this 
it  is  nearly  worthless;  but  as  a  depository  of 
that  mineral  it  is  worth  a  large  sum  of  money. 
Leave  to  dig  and  carry  it  away  is  therefore  a, 
highly  valuable  privilege.  Of  this  the  plaintiff 
was  ignorant,  though  he  had  some  knowledge 
of  the  worth  of  rock  chrome.  But  Tyson  was 
aware  of  it  before  he  procured  a  cession  of 
the  right  to  mine  on  the  plaintiff's  land.  Yet 
this,  during  the  negotiation,  he  concealed  from 
the  plaintiff.  Under  the  circumstances  in  which 
the.  parties  stood,  is  not  this  such  an  instance 
of  suppressio  veri  as  will  affect  the  contract? 
Constructive  fraud  is  where  a  party  knows  the 
truth  and  conceals  it.  Pearson  v.  Morgan,  2 
Bro.  Ch.  890.  As  a  general  rule,  each  party  is 
bound  in  every  case  to  communicate  to  the  oth- 
er his  knowledge  of  material  facts,  provided 
he  knows  the  other  to  be  ignorant  of  them, 
and  they  be  not  open  and  naked  or  equally  with- 
in the  reach  of  his  observation.  2  Kent's  Com. 
(4th  Ed.)  482  and  note.  This  is  consonant 
with  the  principle  of  the  dvU  law,  though  sub* 
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Jeet  to  lome  qualification  in  our  «oiirta,  where 
the  mle  seems  to  be  that  to  constitute  undue 
concealment  there  must  be  a  suppression  of 
facts,  which  oue  party  is  bound  in  conscience 
and  duty  to  disclose  to  the  other.  1  Story's 
£q.  {{  207,  206.  This  occurs  wherever  the  cir- 
cumstances are  such  as  to  attract  the  confi- 
dence of  the  ignorant  party.  1  Madd.  Ch. 
266,  266.  There  are  rarious  instances  of  this 
kind  in  reported  cases.  State  y.  HoUoway,  8 
Blackf.  45-47;  Draper  v.  Bolare,  2  Vem.  370; 
Ibbottson  T.  Bhodes,  2  Vem.  584;  2  Hov.  on 
Frauds,  197;  Hundson  ▼.  Ghancey,  2  Vern. 
370.  The  principle  has  been  asserted  even  in 
law.  1  Stark.  B.  352,  Gray  v.  Hall;  also  in 
Morgan  ▼.  Morgan,  1  Brod.  &  Bing.  B.  280,  a 
yery  strong  case." 

In  a  note  to  the  case  of  Crompton  r.  Beedle, 
Ann.  Gas.  1012A,  407,  it  is  said: 

**It  has  been  held  that  where  parties  deal 
at  arm's  length  and  there  is  no  fiduciary  re- 
lation between  them,  mere  silence  on  the  part 
of  the  purchaser,  or  the  failure  to  disclose 
knowledge  on  his  part  of  peculiar  yalue  be- 
longing to  the  property  sold,  will  not  be  suffi- 
cient to  set  aside  a  sale  fairly  made,  and  which 
is  otherwise  unimpeachable*' 

— and  the  case  61  Pennybacker  y.  Laidley,  33 
W.  Va.  624,  11  S.  EI  39,  is  cited  as  support- 
ing this  doctrine.  In  the  case  of  Bowman  y. 
Bates,  2  Bibb  (Ky.)  47,  4  Am.  Dec.  677,  it  was 
held  that  the  suppression  of  knowledge  that 
land  is  more  valuable  because  water  thereon 
contains  salt,  which  the  vendor  living  at  a 
distance  does  not  know,  is  sufficient  to  war- 
rant the  canceling  of  a  deed  obtained  by  the 
purchaser,  where  the  latter  prevented  the 
vendor's  agent  from  giving  information  there- 
of. This  case  last  cited  may  be  distinguished 
by  the  statement  that  the  vendor  lived  at  a 
distance  from  the  property,  and  that  the 
purchaser,  having  discovered  the  salt  water, 
prevented  the  agent  of  vendor  from  com- 
municating to  his  principal  information  of 
Uiis  fact  See  note  to  the  case  of  Crompton 
V.  Beedle,  supra,  and  the  authorities  there 
cited. 

Nor  did  Hatton's  statement  that  he  desired 
to  have  these  two  parties  plain  till  execute  to 
him  a  deed  which  would  correct  a  mistake  In 
a  former  deed  show  fraud.  The  former  deed 
might,  in  one  sense  of  the  word,  be  regarded 
as  containing  a  mistake,  in  that  it  did  not 
convey  the  exact  interest  of  the  parties  ex- 
ecuting the  conveyance,  though  there  were  no 
inaccuracies  as  to  the  description  of  the  land 
by  metes  and  bounds.  If  Mrs.  Davis  and 
Mrs.  Griffin  did  not  read  the  deed,  they  offer 
no  excuse  for  that  It  is  not  alleged  that 
they  could  not  read.  To  declare  this  deed 
void  on  such  allegations  of  fraud  would  en- 
danger a  large  percentage  of  executed  con- 
tracts by  which  title  has  been  divested  and 
vested  in  this  state.  Under  the  allegations 
of  this  petition  Hatton  had  an  incontestable 
right  and  title  to  the  interests  of  Mrs.  Griffin 
and  Mrs.  Davis  in  the  lot  of  land  In.questioB. 


[2]  2.  TbB  dalm  of  Mis.  GrifBn  and  Hra. 
Davis  to  the  relief  sought  by  them  upon 
equitable  grounds  having  been  elimixiated 
from  the  case  by  the  ruling  wliich  we  have 
made  above,  we  pass  to  the  question  aa  ta 
Whether  or  not  a  court  of  equity  shouUX  re- 
tain Jurisdiction  of  this  case  for  the  purpose 
of  partitioning  these  lands  between  the  other 
plaintiffs  and  the  defendant  Hatton;  and 
the  decision  of  this  question  depends  upon 
whether,  upon  its  being  shown  that  one  co- 
tenant  is  in  exclusive  possession  of  land  and 
doiies  the  title  of  others  claiming  to  be  co- 
tenants  with  him,  excluding  them  from  pos- 
session and  from  participation  in  the  profits 
of  the  land,  the  tenants  in  conunon  thus  ex- 
cluded can  maintain  an  equitable  suit  for  the 
establishment  of  their  rights  as  tenants  in 
common  to  have  the  land  partitioned;  or  does 
such  a  situation  present  merely  an  issue  to 
be  determined  in  a  court  of  law?  It  is  pro- 
vided in  Civil  Code,  |  6366,  xelating  to  pro- 
ceedmgs  to  partition*  that-— 

"In  all  casea  where  two  or  more  persons' are 
common  owners  of  lands  and  tenements  in  this 
state,  whether  by  descent,  purchase,  or  other- 
wise, and  no  provision  is  made,  by  will  or 
otherwise,  as  to  how  such  lands  and  tenements 
are  to  be  divided,  any  one  of  such  common  own- 
ers may  apply  to  the  superior  court  of  the 
county  in  which  such  lands  and  tenements  are 
situated,  at  term  time,  or  the  Judges  thereof 
at  chambers,  for  a  writ  of  partition,  which  ap- 
plication Shan  be  by  petition^  setting  forth 
plainly  and  distinctly  tlie  facts  and  circum- 
stances of  the  case,  describing  the  premises 
to  be  partitioned,  and  defining  the  share  and  in- 
terest of  each  of  the  parties  therein." 

And  it  has  been  held  that  these  statutory 
proceedings  partake  of  the  nature  of  proceed- 
ings in  equity.  See  Hamby  v.  Calhoun,  83 
6a.  817,  9  S.  S.  831.  But  in  section  5335, 
which  also  relates  to  the  subject  of  parti- 
tion, it  Is  expressly  dedared  that-^ 

**Equity  has  jurisdiction  in  cases  of  partition, 
whenever  the  remedy  at  law  is  insufficient,  or 
peculiar  circumstances  render  the  proceeding 
in  equity  more  suitable  and  Just." 

And  a  consideration  of  the  oomplicated 
facts  of  this  case  leads  to  the  conclusion  that 
this  is  one  of  the  cases  where  there  exist  the 
peculiar  circumstances  rendering  the  proceed- 
ings in  equity  more  suitable,  Just,  and  com- 
plete. In  paragraph  12  of  the  petition  it  is 
alleged : 

"That  said  defendant  Ricliard  D.  Hatton 
claims  title  and  ownership  of  all  the  several 
interests  in  said  lot  of  land;  but  it  is  shown 
and  submitted  he  had  no  lawful  claim  to  the 
several  interests  herein  sued  for.  Said  Richard 
D.  Hatton  has  procured  conveyances  from  some 
of  the  heirs  of  the  said  Joshua  M.  Thigpen, 
purporting  to  convey  or  quitclaim  the  entire 
lot  and  all  interests  therein;  but  it  is  shown 
that  such .  conveyances  are  of  no  effect  as 
against  the  interests  of  petitioners  herein,  be- 
cause the  makers  of  such  conveyances  had  no 
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mcfa  title  nor  anthority  to  (*oiiT«y,  but  only  I  in  damlkgeB   In'  any  amoant  of  reooTory  ai^ 
to  convey  fractional  undivided  interest  in  said   mesne  profits,  there  was  no  grounds  for  the 


lands  formerly  owned  by  heirs  who  are  not 
petitioners  herein,  and  not  In  conflict  with  peti- 
tioner's rights." 

The  allegations  of  this  paragraph  may  not 
afford  all  the  information  upon  the  subject 
of  the  conveyances  referred  to  from  "some  of 
the  heirs  of  the  said  Joshua  M.  Thlgpen," 
purportli^  to  convey  or  quitclaim  the  entire 
lot  and  all  interest  therein,  that  the  rules  of 
good  pleading  entitle  &  defendant  to  have; 
but  the  defendant  in  this  case  did  not,  by  ap- 
propriate special  demurrers,  call  for  more 
light  or  fuller  information  on  the  subject  of 
these  deeds.  From  the  allegatloBS  of  para- 
graph 12  it  appears,  then,  that  the  def^id- 
ant  Hatton  is  in  possession  of  the  lands  un- 
der deeds  whidi  purport  to  convey  the  entire 
interest  therein,  but  which  could  only  convey 
fractional  undivided  interests  in  the  lands. 
Nevertheless  these  deeds  are  not  void.  It 
has  been  held  by  this  and  other  courts  that 
a  deed  by  one  tenant  in  common,  conveying 
a  part  of  the  land  by  metes  and  bounds  which 
is  owned  by  several  tenants  in  common,  is  not 
▼old.  It  was  said  in  the  <!3se  of  lane  v. 
Malcolm,  141  Ga.  484,  81  8.  E.  125  : 

"The  conveyance  by  a  tenant  in  common  of 
a  portion  of  the  common  estate  by  metes  and 
bpnnds  will  be  given  eiSect  as  against  the  gran- 
tor and  his  privies,  so  far  as  it  may  be  done 
consistently  with  the  preservation  of  the  full 
*  rights  of  the  other  tenants  in  common." 

And  it  would  seem,  .inasmuch  as  Hatton  or 
his  lessee  had  opened  up  mines  upon  parts 
of  the  land  and  had  installed  the  necessary 
machinery,  that  the  ascertainment  or  deter- 
mination of  the  part  in  severalty  of  the  lot 
of  land  which  should  be  allotted  to  Hatton 
would  fall  peculiarly  within  the  Jurisdiction 
of  a  court  of  equity  for  the  purpose  of  giving 
to  him  that  which  he  Is  equitably  entitled  to 
under  his  purchase,  consistently  with  the 
preservation  of  the  full  rights  of  the  other 
tenants  in  common.  Consequently  the  court 
of  equity  properly  retained  jurisdiction  of 
the  case,  notwithstanding  the  elimination  of 
the  two  plaintiffs  referred  to  in  the  first  part 
of  this  decision.  \v  e  have  not  overlooked  the 
large  niunber  of  decisions  from  other  courts 
cited  in  the  brief  of  counsel  for  the  plaintiffs 
in  error,  holding  generally  that  where  one 
tenant  in  common  ousts  the  others,  the  latter 
should  first  recover  by  ejectment  or  other 
proceedings  at  law  before  th^y  could  main- 
tain procedings  for  a  partition.  But  even  if 
the  general  rule  there  stated  prevails  in  this 
state  ordinarily^  we  think  the  peculiar  cir- 
cumstances pointed  out  under  the  provisions 
in  section  5355  of  the  Civil  Code,  should  be 
given  application  here. 

[3]  3.  It  not '  appearing  that  the  lessee 
company  was  insolvent  and  unable  to  respond 


appointment  of  a  receiver,  although  Hatton, 
the  alleged  cotenant  who  was  receiving  the 
mesne  profits,  was  a  nonresident  In  the 
event  of  a  recovery  by  the  plaintiffs,  the  les- 
see would  be  responsible  to  them  for  their 
proportion  of  th^  rehts  of  the  place,  at  least 
for  their  proportion  of  the  rents  accruing 
since  the  institution  of  suit,  whereby  notice 
was  given  to  the  lessee  of  the  claims  of  the 
plaintiffs.  Nor  was  there  necessity  for  the 
grant  of  the  Injunctive  relief  sought,  as  the 
rights  of  the  plaintiffs  would  be  protected 
against  any  transfer  of  the  property  by  Hat- 
ton under  the  doctrine  of  lis  pendens. 

Judgment  reversed  in  part  and  af&rmed  in 
part 

All  die  Justices  concur* 


060  Ga.  256) 

KINB  4,  HAMILTON  v.  MOBLEY. 
(No.  1746.) 

(Supreme  Oourt  of  Georgia.     May  15,  1920.) 

(SyUahut  ly  the  Court,) 

I.  Vendor  and  psrohaser  «»»227,  231(1)— Ao« 
tnai  notice  required  to  give  priority  to  re- 
corded voluntary  deed  over  contract  lien  as- 
serted by  Innocent  third  person. 

J.  S.  Mobley,  on  July  14,  18d4,  made  to  Us 
wife,  Charlotte  Mobley,  a  deed  to  land,  which 
was,  recorded  July  26,  1894.  The  considera- 
tion was  natural  love  and  affection  and  fl. 
The  $1  was  not  paid.  She  testified  that  her 
husband  gave  her  the  property;  that  she  and 
her  husband  lived  on  the  land  until  his  death 
in  1917,  and  she  continues  to  live  on  it.  She 
mortgaged  it  in  the  year  1901.  For  the  years 
1910  to  1910,  inclusive  (except  1915,  when  no 
tax.  return  was  made),  the  husband  returned 
the  property  for  taxation  in  his  own  name. 
He  made  several  mortgages  on  the  land.  The 
last  of  these  was  to  secure  two  notes  to  King 
&  Hamilton,  which  were  sued  to  judgment  on 
November  24,  1916.  The  fi.  fa.  from  one  of 
them  was  levied  on  the  land  mentioned,  and 
Charlotte  Mobley  filed  a  claim.  Neither  King 
nor  Hamilton  knew  of  the  deed  to  Charlotte 
Mobley,  or  that  she  claimed  the  land,  until 
after  their  mortgages  were  taken.  It  was 
agreed  that  the  jury  find  the  property  subject 
to  the  fi.  fa.  if  it  was  subject  to  the  mortgage 
securing  the  debt  represented  by  the  fi.  fa.  The 
court  directed  the  jury  to  return  a  verdict  find- 
ing the  property  not  subject,  and  a  judgment 
having  been  entered  thereon,  King  &  Hamilton, 
plaintiffs  in  fi.  fa.,  excepted.    Held: 

Under  the  evidence,  a  finding  that  the  deed 
from  J.  S.  Mobley  to  Charlotte  Mobley  was 
voluntary  would  be  authorized,  and  the  record 
of  a  voluntary  deed  is  not  notice  to  an  inno- 
cent third  person  who  acquires,  for  a  valuable 
cpnsideration,  a  contract  lien  against  the  prop- 
erty. Actual  notice  is  required  by  law  in  order 
to  give  priority  to  a  voluntary  deed.     Avera 
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▼.  Sonthem  Mortgage  Co.,  147  Ga.  24,  92  S.  E. 
533. 

2.  Evidence  ^s»4l9(2)  —  Deed  on  purported 
valuable  consideration  may  be  shown  to  be 
voluntary. 

Although  a  deed  parporta  to  be  for  a  yalu- 
able  consideration,  it  may  be  shown  to  be  in 
reality  voluntary  only.  Finch  ▼.  Woods,  113 
Ga.  996p  39  S.  E.  418;  Leggett  ▼.  Patterson, 
114  Ga.  715,  40  S.  E.  736. 

3.  Vendor  and  purchaser  ^=s>227,  231(1)— Bona 
fide  purchaser  for  value  and  without  notice 
will  prevail  over  prior  recorded  voluntary 
deed. 

"A  bona  fide  purchaser  for  value  is  entitled 
to  prevail  over  the  holder  of  a  voluntary  con- 
veyance of  a  previous  date,  though  the  same 
be  duly  recorded,  unless  the  former  took  with 
actual  notice  of  the  existence  of  the  previous 
deed."  Culbreath  ▼.  Martin,  129  Ga.  280,  58 
S.  E.  832. 

4.  Mortgages  ^=s>l53  —  Mortgagee  acting  in 
good  faith  stands  In  attitude  of  bona  fide 
purchaser. 

Relatively  to  the  issues  here  involved,  a 
mortgagee  who  acts  in  good  faith  stands  pre- 
cisely in  the  attitude  of  a  bona  fide  pur- 
chaser and  is  entitled  to  the  same  protection. 
Parker  v.  BamesviUe  Savings  Bank,  107  Ga. 
650,  657,  34  S.  E.  365;  Dill  v.  HamUton,  118 
Ga.  208,  44  S.  E.  989. 


5.  Mortgages  ^=9 1 54 (3)— Vendor  and  purchas- 
er ^=>232(I2)— Joint  residence  of  husband 
and  wife  on  realty  does  not  give  notice  of 
any  claim  In  it  by  the  wife. 

"Notice  suflScient  to  excite  attention  and 
put  a  party  on  inquiry  is  notice  of  everything 
to  which  it  is  afterwards  found  such  inquiry 
might  have  led.  Ignorance  of  a  fact,  due  to 
negligence,  is  equivalent  to  knowledge,  in  fix- 
ing the  rights  of  parties."  Civ.  Code  1910,  S 
4530.  The  husband  and  wife  resided  together 
on  the  land;  the  presumption  was  that  the 
possession  was  that  of  the  husband.  Walker  v. 
Neil,  117  Ga.  733,  747,  45  S.  E.  387.  "Joint 
residence  of  husband  and  wife  on  realty  does 
not  give  notice  of  any  claim  of  interest  in  it 
by  the  wife.*'  Neal  v.  Perkerson,  61  Ga.  346; 
Walker  v.  Neil,  supra.  The  mortgagee  had 
the  right  to  presume  that  the  mortgagor  was 
holding  possession  in  his  own  right,  and  there 
was  nothing  to  excite  attention  and  put  him  on 
inquiry. 

6.  Error  In  directing  verdict 

Applying  the  principles  ruled  above,  the 
court  erred  in  directing  a  verdict  finding  the 
property  not  subject 

Error  from  Superior  Oouxt,  Wilcox  Coun- 
ty ;  O.  T.  Gower,  Judge. 

Proceeding  on  execution  by  King  &  Ham- 
ilton, with  claim  by  Charlotte  Mobley.  Di- 
rected verdict  for  claimant  and  plaintiffs  in 
fi.  fa.  bring  error.    Reversed. 

Hal  Lawson,  of  Abbeville,  for  plaintiffs  in 
error. 


Eldridge  Catts,  of  Fitzgerald,  for  defend- 
ant in  error. 

GILBERT,  J.   Judgment  reversed.   All  the 
Justices  concur. 


(IGO  Ga.  2sr> 
EZELL  v.  IMOBLEY.     (No.  1619.) 

(Supreme  Court  of  Georgia.     May  17,  1920.) 

(SyUdftiu  &if  the  Court.) 

I.  Appeal  and  error  ^=9302(3)— Specillo  per- 
formance €=>  1 20— Motion  for  new  trial  held 
not  to  show  that  execution  of  paper  was  airt 
proved;  In  suit  based  on  adoption  paper,  con- 
ditions under  which  plaintiff  was  reoeived  ints 
defendant's  home  admissible. 

^  This  being  a  suit  for  specifie  performance^ 
baaed  upon  tbe  ground  that  there  had  been  a 
"virtual  adoption"  of  the  plaintiff  by  the  de- 
fendant and  her  husband  as  their  child,  a  paper 
tending  to  throw  light  upon  the  terms  and  con- 
ditions upon  which  the  plaintiff  as  a  little  cbUd 
was  received  into  the  home  of  the  defendant 
was  relevant  and  material  evidence. 

(a)  The  mere  recital  in  the  motion  for  a  new 
trial  that  the  paper  was  admitted  in  evidence 
over  the  objection  ^at  therewas  no  proof  of 
its  execution  is  insufficient  to. show  that  as  a 
matter  of  fact  the  execution  was  not  proved. 


2.  Specific  performanoe  ^=» 1 23— Instructions 
as  to  oomputatlon  of  mesne  profits  held 
proper. 

The  iustructions  to  the  Jury  relative  to  the 
computation  of  the  amount  of  the  mesne  profits 
recoverable   was  substantially   correct. 

3.  Appeal  and  error  ^s>  1064(1)  —  Erroneous 
statement  as  to  contentions  of  iosino  party 
as  to  evidence  harmful. 

The  erroueous  statement  by  the  court  in 
his  charge  of  the  contentions  of  the  losing  par- 
ty in  regard  to  an  important  and  material  part 
of  the  evidence  cannot  be  held  to  be  harmless. 

4.  Speclfto  performance  ^=s>l23  —  Charge  not 
applicable  to  the  facts,  and  which  ralgbt  have 
been  misleading,  was  erroneous. 

The  court  erred  in  giving  the  following 
charge  to  the  jury:  *'A  party  may  deny  the 
origiual  execution  of  the  contract  sought  to  be 
enforced,  or  its  existence  in  the  shape  then  anb- 
sisting.  In  either  event,  if  the  contract  be  in 
writing  and  so  declared  upon,  the  denial  must 
be  on  oath."  This  charge  was  not  applicable 
to  the  facts  of  the  case,  and  may  have  had  the 
effect  of  misleading  the  minds  of  the  jnry  in 
the  application  of  material  evidence. 

5.  Other  questions. 

Alleged  defects  in  the  form  of  the  verdict* 
and  the  question  of  the  sufficiency  of  the  evi- 
dence, are  not  considered,  as  the  case  Is  re- 
manded for  a  new  trial  because  of  errors  in  the 
charge  of  the  court 

Error  from  Superior  0>urt,  Jasper  Coun- 
ty ;  J.  B.  Park,  Judge. 
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Suit  by  Mrs.  Louise.  E^ll  Mobley  against 
Mrs.  LeQa  Ezell  for  specific  performanoe. 
Verdict  and  Judgment  for  plalntiif,  motion 
for  new  trial  overruled,  and  defendant 
brings  error.    Reversed. 

Mrs.  Louise  Ezell  Mobley  brought  her  pe- 
tition for  specific  performance  against  Mrs. 
Leila  Ezsell,  the  widow  of  H.  H.  Ezell,  who 
died  intestate  August  1,  1914.  Mrs.  Ezell 
paid  up  the  debts  of  the  decedent  and  took 
his  entire  estate  without  administration,  and 
she  is  the  sole  defendant  in  the  suit  for  spe- 
cific performance.  Petitioner  alleges  that  in 
the  year  1895,  when  a  small  child,  four  or 
^Te  years  old,  she  was  In  the  custody  of  one 
Mrs.  M.  M.  Wolfe,  who  was  connected  with 
the  Home  for  the  Friendless  In  the  city  of 
Atlanta,  and  had  possession  and  custody  of 
petitioner;  that  Mr.  and  Mrs.  Ezell,  then 
residents  of  Jasper  county,  Ga.,  had  no 
children,  and  in  May,  1895,  petitioner  was 
delivered  by  Mrs.  Wolfe  into  the  custody  and 
control  of  the  defendant  and  her  husband; 
that  the  defendant  and  her  husband  agreed 
and  contracted  that  they  would  raise,  edu- 
cate^ and  treat  petilticmer  as  their  own 
daughter  and  make  her  their  heir,  and  Mrs. 
Wolfe,  in  consideration  of  said  terms,  re- 
linquished her  control  of  petitioner,  together 
with  all  her  claims  and  rights  to  further  con- 
trol; that  petitioner,  having  entered  the 
home  of  H.  H.  Ezell  and  his  wife  as  their 
own  child,  changed  her  name  from  Wolfe 
to  that  of  Ezell,  by  which  she  was  called  un- 
til her  marilage  hi  1907  to  M.  0.  Mobley; 
that  Mr.  and  Mrs.  Ezell  treated  plaintift  as 
their  own  child,  and  called  her  their  child, 
assuring  her  that  they  considered  her  their 
own  chUd  to  the  same  extent  as  if  she  were 
in  fact  such;  that  petitioner,  believing 
that  she  was  their  child,  and  upon  the  faith 
of  their  assurances,  bestowed  upon  them  the 
natural  affection  which  a  child  feels  toward 
a  parent,  and  in  addition  thereto  performed 
various  household  duties  set  forth  in  the 
petition. 

Other  facts  are  set  forth  In  the  petition, 
which,  together  with  those  recited  above, 
petitioner  insists  amounted  to  a  "virtual 
adoption*'  by  the  defendant  and  her  hus- 
band of  petitioner  as  their  child.  The  peti- 
tion sets  forth  a  description  of  the  real  estate 
owned  by  H.  H.  E^ell  at  the  time  of  his 
death,  and  certain  other  property,  including 
four  shares  of  the  capital  stock  of  a  named 
bank.  H.  H.  Ezell  died  intestate,  without 
making  provision  in  any  way  for  petitioner, 
and  without  making  her  under  the  forms  of 
law  his  heir;  and  petitioner  prays  that  she 
be  adjudged  and  decreed  to  be-  the  heir  at 
law  of  the  said  H.  H.  Ezell,  and  vested  with 
all  the  rights  of  a  daughter  by  blood ;  that 
she  have  specific  performance  of  the  contract 
referred  to  and  set  out ;  that  she  be  decreed 
to  be  the  adopted  child  of  H.  H.  Ezell  and 
the  defendant,  and  entitled  to  a  half  undi- 
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vlded  interest  in  the  estate  of  H.  H.  Esell, 
and  a  tenant  in  common  as  of  the  date  of  his 
death  with  his  widow;  that  the  defendant 
be  required  to  account  to  her  for  the  rents, 
Issues,  and  profits  of  the  real  estate;  and 
that  she  have  Judgment  against  the  defend- 
ant, also,  for  her  proportion  of  the  personal 
property. 

The  defendant  demurred  to  the  i>etitlon 
generally,  and  upon  the  ground  that  there 
was  a  nonjoinder  of  parties,  as  there  was 
no  representative  of  the  estate  of  H.  H.  Ezell 
made  defendant.  She  demurred  specially 
to  that  paragraph  of  the  petition  which  at- 
tempts to  set  forth  the  property  owned  by 
the  defendant  in  her  own  right  This  last 
ground  of  demurrer  was  sustained,  and  the 
paragraph  specially  demurred  to  was  strick- 
en. The  other  grounds  of  the  demurrer  were 
overruled,  and  no  exception  to  the  Judgment 
overruling  them  was  filed.  On  the  trial  the 
Jury  returned  the  following  verdict: 

"We,  the  jury,  find  for  the  plaintiff  the  specific 
performance  of  the  contract,  rents  of  land,  int. 
on  rent,  dividends  on  bank  stock,  $5,998.75." 

The  defendant  made  a  motion  for  a  new 
trial,  which  the  court  overruled,  and  the  de- 
fendant excepted. 

W.  S.  Florence,  of  Monticello,  and  Miller 
&  Jones,  of  Macon,  for  plaintiff  in  error. 

Greene  F.  Johnson,  of  Monticello,  for  de- 
fendant In  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  the  first  ground  of  the 
amendment  to  the  motion  for  a  new  trial, 
error  is  assigned  upon  the  ruling  of  the 
court '  permitting  the  plaintiff  to  introduce 
in  evld^ice  a  certain  written  instrument 
which  reads  as  follows: 

"In  Atlanta,  Ga.  I  do  hereby  give  the  child 
heretofore  known  as  Nita  Wolfe,  who  was  born 
in  New  Orleans,  La.,  in  1890,  being  now  five 
and  a  half  years  of  age,  to  Haran  H.  and  his 
wife  Leila  P.  Ezell,  of  Shady  Dale,  Ga.,  to  be 
raised  and  educated  by  them  as  their  own 
daughter  and  made  their  heir.  My  care  of  said 
child  and  daim  on  her  ceasing  from  this  time. 
Mrs.  M.  M  Wolfe.  Atlanta,  May  28,  1895. 
Witness:    Mrs.  B.  L.  Horton." 

Movant  recites  that  the  defendant  objected 
to  the  introduction  of  this  paper  "without 
proof  of  its  execution,"  on  the  further  ground 
that  it  was  not  signed  by  Mr.  and  Mrs. 
Ezell,  and  also  on  the  ground  that  the  paper 
was  irrelevant  The  recital  that  the  paper 
was  allowed  over  the  objection  that  its  exe- 
cution had  not  been  proved,  in  the  absence  of 
a  distinct  affirmative  allegation  that  there 
was  no  proof  of  its  execution,  will  not  be 
considered.  If  there  was  no  proof  of  the 
execution  made  or  attempted,  that  fact 
should  have  been  affirmatively  stated. 

"An  objection  that  a  docnment  offered  in  evl- 
I  dence  was  not  admissible,  becaose  the  execution 
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of  the  same  was  not  proved  as  reqtiired  by  law, 
being  oyerrnled,  the  presumption  is  that  the 
execution  was  duly  proved,  unless  the  contrary 
affirmatively  appears,  either  by  an  authentio 
statement  that  there  was  no  evidence  of  exe- 
cution, or  by  setting  out  such  evidence  on  that 
subject  as  was  adduced  to  the  presiding  judge. 
Mere  preliminary  evidence  on  such  a  question 
is  not  for  insertion  in  the  brief  of  evidence  req- 
uisite to  support  a  motion  for  a  new  trial. 
Consequently  Its  absence  from  the  brief  does 
not  warrant  the  conclusion  that  the  overruled 
objection  should  have  been  sustained."  Kelly 
V.  KaufPman  Milling  Co.,  92  Oa.  105,  18  S.  B. 
868. 

The  court  properly  overruled  the  other 
grounds  of  objection  to  the  admission  of  the 
writing  in  evidence.  While  Mrs.  iSzell  denies 
that  she  ever  had  this  document  in  her  pos- 
session, or  that  she  handed  it  to  Mr.  Mobley, 
the  husband  of  plaintiff,  there  is  evidence 
from  which  the  jury  could  have  found  that 
this  paper  had  been  in  the  possession  and 
custody  of  Mrs.  Ezell  ftom  the  time  that  peti- 
tioner as  a  small  child  entered  her  home  un- 
til the  date  It  was  handed  to  Mr.  Mobley; 
that  the  husband  of  the  defendant  knew  that 
she  had  received  this  paper,  and  that  it  was 
in  her  possession;  and  the  document  tends 
to  Illustrate  the  circumstances  under  which 
the  plaintiff  was  received  into  the  defend- 
ant's home,  and  to  evince  the  truth  of  her 
contention  as  to  the  terms  upon  which  she 
was  taken  by  Mr.  and  Mrs.  Ezell  into  their 
keeping  and  control.  The  paper  was  mate- 
rial evidence,  and  was  not  irrelevant. 

[2]  2.  The  fifth  ground  of  the  amended 
motion  for  a  new  trial  assigns  error  upon  the 
following  chai;ge  of  the  court: 

"And  in  the  event  you  find  in  favor  of  the 
plaintiff  for  a  specific  performance,  then  you 
would  have  to  go  further  and  take  into  consid- 
eration what  the  rents  of  the  property  were  as 
shown  by  the  evidence  in  this  case  in  the  year 
1914,  and  take  into  consideration  what  the  rents 
were  in  the  years  1915,  1916,  1917,  and  1918; 
and  you  would  ascertain  what  was  the  market 
value  of  such  rents,  and  after  you  ascertain 
what  the  market  value  of  the  rents  during  those 
years  was,  add  up  those  sums,  and  when  you 
add  them  up  divide  It  by  two;  and  the  court 
instructs  you,  if  the  plaintiff  is  entitled  t6  a 
specific  performance  of  the  alleged  contract, 
in  addition  thereto  she  would  be  entitled  ^o 
one-half  of  the  net  amount  of  the  rent  for  the 
years  1914,  1915,  1916,  1917,  and  1918." 

This  charge  Is  substantially  correct;  and 
construing  the  expression,  **you  would  as- 
certain what  was  the  market  value  of  such 
rents,  and  after  you  have  ascertained  what 
the  market  value  of  those  rents  during 
those  years  was,  add  up  those  sums,  and 
when  you  add  them  up  divide  It  by  two," 
to  itaean  the  amount  actually  received  as  rent; 
the  charge  Is  not  open  to  criticism  on  tlie 
part  of  the  defendant  Of  course^  If  there 
were  BuppUes  furnished  by  Mns.  Ezell  dur- 


ing the  years  referred  to,  afid  a  part  of  the 
cotton  received  by  her  was  In  payment  for 
these  supplies,  she  should  have  been  tfiyren 
the  benefit  of  that  fact. 

[3]  3.  The  court  erred  In  giving  the  follow- 
ing charge  to  the  jury: 

"(}ent]em«B,  If  I  have  not  already  mentioned 
that,  the  defendant  claims  that  the  contract  re- 
lied  upon  by  the  plaintiff  in  this  case— that  is, 
the  paper  that  will  be  put  before  you— the  de- 
fendant contends  that  the  original  word  in 
that  paper  was  'care,'  and  the  word  'heir*  has 
been  written  over  the  word  'care.'  That  is  the 
contention  of  the  defendant  in  the  case,  and  the 
defendant  contends  that  in  the  contract  as  orig- 
inally written  the  word  'care'  was  used  instead 
of  'heir,'  and  that  there  was  not  any  agree- 
ment on  her  part,  or  the  part  of  H.  H.  EseU, 
by  which  they  agreed  for  the  plaintiff  to  be  the 
heir  of  either  one  as  to  their  property." 

This  seems  to  have  been  an  attempt  to 
state  the  contenticms  of  the  defendant  as  to 
the  written  instrument  introduced  In  evi- 
dence, the  admission  of  which  Is  complained 
of  tn  the  first  ground  of  the  amended  motion ; 
whereas,  the  true  contentions  of  defendant 
were  that  she  had  never  had  possessiim  of 
this  document  at  aU — that  the  writing  whidi 
she  handed  the  husband  of  the  defendant 
was  a  different  one  fn^n  that  offered  by  the 
plaintiff,  and  on  an  entirely  different  piece 
of  paper.  It  is  true  that  she  does  daim 
that  the  word  "care"  had  been  ehaoged 
to  "heir,"  but  she  Insisted,  further,  that  the 
writing  offered  was  not  the  same  document 
which  she  had  handed  to  the  defendant's 
husband.  This  was  a  material  erroi^  in  the 
statement  of  the  defendant's  contention  up- 
on a  material  part  of  the  testimony,  and  it 
cannot  be  held  that  such  an  error  was  harm- 
less. Of  course,  if  the  jury  hdd  remembered 
the  testimony  and  analyzed  it  properly,  they 
would  have  known  that  the  court  was  erro- 
neously stating  the  contentions  of  the  de- 
fendant relative  to  this  important  piece  of 
evidence;  but  we  cannot  assume  that  the 
jury  did  disregard  the  count's  statement  of 
the  contentions  of  the  defendant,  and  act 
entirely  upon  their  recollet?tlon  of  the  evi- 
dence and  its  proper  setting  in  the  case. 

[4]  4.  The  court  instructed  the  Jury  in 
part  as  follows: 

"A  party  may  deny  the  original  execution 
of  the  contract  sought  to  be  enforced,  or  its 
existence  in  the  shape  then  subsisting.  In  ei- 
ther event,  if  the  contract  be  in  writing,  and 
so  declared  upon,  the  denial  must  lie  on  oath." 

This  was  excepted  to  by  the  movant,  on 
the  ground  that  it  had  no  application  to  the 
facts  in  the  case,  and  was  calculated  tn  mis- 
lead the  jury  to  the  injury  of  tiie  dfefeodant 
This  exccfption  seems  to  be  well  taken. 
While  the  charge  complained  of  had  no  ap- 
plication to i  the  facts  of  the  case,  it  is  not  un- 
reasonable to  suppose  that  the  joiy  did  apply 
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it  to  the  doctiment  abore  referred  to,  which 
was  introcluced  by  the  plaintiff  over  defend* 
ant's  objection.  While  it  may  be  true  that 
the  jury  were  not  misled,  and  might  have 
tinderstood  that  the  paper  in  question  had 
iiot  been  sued  upon,  or  was  not  the  founda- 
tion of  the  suit,  or  might  have  understood 
the  charge  to  mean  that  a  denial  of  the. exe- 
cution of  the  paper  in  the  oral  testimony  of 
the  defendant  might  be  sufficient,  this  court 
does  not  feel  authorized  under  all  the  facts 
to  assume  that  such  was  the  case,  but  must 
ascribe  to  the  error  committed  the  effects 
and  results  of  an  error  In  a  charge  not  shown 
to  be  harmless. 

[S]  5.  Assuming  that  the  defect  in  the 
form  of  the  verdict  wiU  be  remedied  on  the 
next  trial,  it  is  not  necessary  to  consider  the 
alleged  defects  in  the  form  of  the  verdict, 
or  as  to  the  sufficiency  of  the  evidence,  as 
the  judgment  refusing  a  new  trial  is  reversed 
upon  errors  in  the  diarge. 

Judgment  reversed. 

All  the  Justices  concur. 


(150  Ga.  198) 

PATTERSON  et  al.  v.  BURNS.     (No.  1780.) 

(Supreme  Court  of  Georgia.     May  13,  1920.) 

fByUahus  hv  the  Court  J 

I.  Deeds  ^=»3I,  40— One  executing  deed,  though 
not  named  as  grantor,  is  bound  as  snch;  seal 
not  necessary. 
On  March  12,  1861,  Abraham  Mincey  con- 
veyed a  described  parcel  of  land  to  Augustus 
M.  Mincey  in  trust  for  the  use  and  benefit  of 
Celia  Ann  Patterson,  daughter  of  the  grantor 
and  \vife  of  John  L.  Patterson,  for  and  during 
her  life,  **ezempt  from  the  marital  rights  of 
said  John  L.  Patterson  or  any  future  husband 
Cells  Ann  Patterson  may  have,  for  her  sole  and 
separate  use,  and  on  her  decease  to  said  John 
Li,  Patterson.  *  *  *  To  have  and  to  hold  the 
above-described  property  to  him  the  said  Au- 
gustus M.  Mincey  in  trust  for  the  said  Cells 
Ann  Patterson  as  aCove  specified  forever  free 
from  the  debts,  liabilities,  obligations,  and  con- 
tracts of  the  present  or  future  husband  of  the 
said  CJelia  Ann  Patterson."  On  November  S, 
1864,  a  warranty  deed  was  executed  in  the 
hody  of  which  Celia  Ann  Patterson  appearctd 
as  the  only  grantor,  and  in  which  she  convey- 
ed, in  consideration  of  $8,000,  the  same  land  de- 
scribed in  such  trust  deed  to- A*  B.  Riggs,  his 
heirs  and  assigns,  *'to  have  and  to  hold  the 
above-granted  premises  to  the  said  A.  B. 
Riggs,  his  heirs  and  assigns,  in  fee  simple."  The 
deed  contained  a  general  warranty.  The  in- 
strument concluded  as  follows:  "In  testimony 
whereof  the  said  Celia  Ann  Patterson  has  here- 
unto set  her  hand  and  seal.  Celia  Ann  Pat- 
terson,   [li.  S.]    John  Ij.  Patterson.    Augustus 


Mincey,  TrnsMe.    Signed,  sealed,  and  delivered 

hl« 
in  presence  of :  John  Buie,  J.  P.  Abraham  X 
__  mark 

Mincey."      United     States     internal     revenue 
stamps  were  affixed. 

Celia  Ann  Patterson  died  on  December  6^ 
1913.  Afterwards  J.  D.  Patterson  et  al.,  as 
heirs  at  law  of  John  L.  Patterson,  deceased, 
brought  an  action  to  recover  the  portion  of  the 
land  aforementioned,  against  J.  D.  Burns,  who 
claimed  under  successive  deeds  from  A.  B. 
Riggs,  the  grantee  in  the  last  deed  above  re- 
ferred to.    Held: 

**A  deed  to  lands  in  this  state  must  be  in 
writing,  signed  by  the  malcer,  attested  by  at 
least  two  witnesses,  and  delivered  to  the  pur- 
chaser, or  some  one  for  him,  and  be  made  on  a 
valuable  or  good  consideration."  Civil  Code,  | 
4179.  "No  prescribed  form  is  essential  to  the 
validity  of  a  deed  to  lands  or  personalty.  If 
sufficient  in  itself  to  make  known  the  transac- 
tion between  the  parties,  no  want  of  form  will 
invalidate  it."  Section  4182.  "One  who  signs, 
seals,  and  delivers  a  deed,  though  not  named 
therein  as  a  grantor,  is  still  bound  as  a  gran- 
tor, and  the  deed  is  operative  as  a  conveyance 
of  his  estate."  Sterling  v.  Park,  129  Ga.  809, 
58  S.  B.  828,  13  L.  R.  A.  (N.  S.)  298,  121  Am. 
St  Rep.  224,  12  Ann.  Cas.  201.  The  material 
facts  in  that  case  were  similar  to  those  in  the 
present  case,  except  here  it  does  not  appear 
that  any  seal  or  scroll  followed  the  name  of 
John  Lr.  Patterson,  the  remainderman,  who 
signed  the  last  deed.  This  difference  does  not 
put  the  present  case  beyond  the  ruling  made  in 
the  case  cited,  as,  under  the  Code  section  above 
cited  a  seal  is  not  one  of  the  requisites  of  a 
deed,  and  it  has  been  so  held.  Vizard  v.  Moody, 
119  Ga.  918,  47  S.  B.  348(6) ;  Atlanta,  Knox- 
ville  &  Northern  Ry.  Co.  v.  McKinney,  124  Ga. 
929(5),  935,  53  S.  B.  701.  6  L.  R.  A.  (N.  S.) 
436^  110  Am.  St.  Rep.  216;  Henderson  v.  How- 
ard, 147  Ga.  371,  94  S.  E.  251(1).  It  foUows 
that  the  remainder  interest  of  John  L.  Patter- 
son passed  under  the  deed  so  signed  by  him. 

2.  Estoppel  (&s»3l  -»  Husband's  signature  to 
wife's  deed  of  her  separate  sstate  estopped 
him  and  his  heirs  as  against  grantee. 

Moreover,  John  L.  Patterson  and  his  heirs 
at  law  were  estopped,  by  his  signature  to  the 
deed,  from  afterwards  asserting  any  interest 
that  he  then  had  in  the  land  conveyed  by  the 
instrument  signed  by  him  against  the  grantee 
therein  and  his  privies  in  estate,  as  the  same 
rule  of  estoppel  applies  to  him  as  to  one  who 
attests  a  deed,  where  "there  is  a  presumption 
that  he  knows  of  its  contents;  and  unless  this 
presumption  is  removed,  he  is  estopped  from 
asserting,  against  the  grantee  therein,  an  in- 
terest based  on  any  right  then  outstanding  in 
himself."  American  Freehold  Land  Mortgage 
Co.  V.  Walker,  119  Ga.  341,  46  S.  E.  426,  and 
cases  cited. 

3.  Di rooted  venllct 

On  the  undisputed  facts  the  trial  Judge  did 
not  err  in  directing  a  verdict  for  the  de- 
fendant. 

Error  from  Superior  Court,  Bulloch  Coun- 
ty; A.  B.  Lovett,  Judge. 
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Action  by  J.  D.  Patterson  and  others 
against  J.  B.  Bums.  Judgment  for  defend- 
ant on  a  directed  verdict,  and  plaintifCa  bring 
«rror.    Affirmed. 

A.  S.  Anderson,  of  Millen,  and  Strange  & 
^etts,  of  Statesboro,  for  plaintiffs  in  error. 

Deal  &  Benfroe  and  Fred  T.  Lanier,  all  of 
Statesboro,  for  defendant  in  error. 

FISH,  G.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


KISO  Oa.  188) 

DE   VORE  et  al.  v.   BAXTER.     (No.   1658.) 

((Supreme  Court  of  Georgia.    May  13,  1920.) 

(SyUahuM  hy  the  Court) 

1.  Appeal  and  error  <e=»79( I)— Motion  to  dis- 
miss bill  of  sxceptlons  for  want  of  final  dis- 
position against  a  party  denied. 
David  De  Vore  and  William  De  Vore  as 
administrator  of  tlie  estate  of  J.  E.  De  Vore, 
deceased,  filed  a  petition  in  Forsytii  superior 
<ourt  against  A.  M.  Baxter  (of  Gwinnett  coun* 
ity)  as  executor  of  the  will  of  J.  i;.  De  Vore, 
■deceased,  alleging,  substantially,  that  J.  E.  De 
Vore  was  the  father  of  both  of  the  plaintiffs 
and  of  J.  B.  De  Vore;  that  he  died  in  1914, 
in  possession  of  designated  lands  in  Forsyth 
.and  Milton  counties;  that  Baxter,  as  execu- 
tor of  J.  B.  De  Vore,  had  filed  a  dispossessory 
and  a  distress  warrant  against  D.  W.  De  Vore, 
asserting  that  the  latter  was  in  possession  of 
the  premises  as  tenant  liolding  over;  that 
-counter  affidavits  to  both  of  these  warrants 
were  duly  ffied,  and  the  issues  were  pending 
in  the  superior  court  of  Forsyth  county;  that 
William  De  Vore,  as  administrator  of  the  es- 
tate of  J.  E.  De  Vore,  was  in  possession  of  the 
land;  that  J.  B.  De  Vore,  deceased,  had  ob- 
-tained  a  deed  from  his  father,  J.  E.  De  Vore, 
by  fraud  and  undue  influence;  and  that  J.  E. 
De  Vore  was  at  the  time  insane  and  incapable 
of  executing  a  valid  conveyance  of  the  land. 
The  prayers  were  for  process;  that  the  two 
warrants  be  enjoined,  and  the  issues  arising 
thereon  be  determined  in  this  suit;  that  the 
-deed  above  mentioned  be  canceled  and  declared 
of  no  force  and  effect;  that  the  title  to  the 
land  be  quieted  and  be  declared  to  be  in  Wil- 
liam De  Vore,  as  administrator  of  J.  E.  De 
Vore,  deceased,  for  the  purpose  of  administra- 
tion and  distribution.  To  this  petition  Baxter, 
as  executor  of  J.  B.  De  Vore,  interposed  a 
general  demurrer  on  the  grounds  that  the  pe- 
tition set  out  no  cause  of  action,  and  because 
Baxter  is  a  resident  of  Gwinnett  county,  and| 
the  superior  court  of  Forsyth  county  has  no 
jurisdiction  over  him,  and  no  authority  to  en- 
join the  proceedings  by  distress  and  disposses- 
sory warrants;  and  that  the  writ  of  injunc- 
tion cannot  be  invoked  to  settle  or  dispose  of 
.Jegal  proceedings  of  this  character.  The  de- 
murrer was  sustained,  and  the  petition  dis- 
missed. The  plaintiff  excepted.  A  motion  was 
made  in  this  court  to  dismiss  the  bill  of  ex- 
-ceptions,  because  there  had  been  no  final  dis- 
position of  the  main  cases  against  David  W. 


De  Vore  (the  distress  and  dispossessory  war- 
rants).   Held, 

The  motion  to  dismiss  the  bill  of  exceptions 
is  without  merit,  and  Is  denied. 

2.  Venue  «e»I7— One  suing  oat  dispossessory 
and  distress  warrants  in  county  other  than 
of  his  residence  submits  himself  to  Juris- 
diotlon  of  the  oourt. 

Where  one  sues  out  a  dispossessory  and 
a  distress  warrant  in  a  county  other  than  that 
of  his  residence,  and  counter  affidavits  are  filed, 
thus  transferring  the  issue  to  the  superior  ooort 
of  the  county  where  said  warrants  are  pending, 
such  person  thereby  submits  himself  to  the 
jurisdiction  of  that  county  as  to  all  matters 
included  in  such  litigation.  It  was  error,  there- 
fore, to  dismiss  the  petition  on  the  ground  that 
the  superior  court  of  Forsyth  county  had  no 
jurisdiction  of  the  defendant  Bedgood  ▼.  Carl- 
ton, 145  Ga.  64,  8S  8.  E.  S68;  Home  Mixture 
Giiano  Co.  v.  Woolfolk,  148  Ga.  567,  97  S. 
E.  637. 

3.  Injunction  ^3»l  18(1)— Petition  to  enjoia 
dispossessory  and  distress  warrants  held  te 
set  out  cause  of  aetlon. 

The  petition  set  out  a  cause  of  action,  and 
was  not  subject  to  general  demurrer. 

Error  from  Superior  Court,  Forsyth  Coun- 
ty; N.  A.  Morris,  Judge. 

Suit  by  David  De  Vore  and  another,  ad- 
ministrators of  J.  E.  De  Vore,  deceased, 
against  A.  M.  Baxter,  executor  of  the  will  of 
J.  B.  De  Vore,  deceased,  to  enjoin  disposses- 
sory and  distress  warrants,  to  cancel  a  deed 
and  to  quiet  title.  Demurrer  to  iietitlon  sus- 
tained, and  plaintiffs  bring  error.    Beversed. 

Geo.  F.  Gober,  of  Atlanta,  H.  B.  Moss,  of 
Marietta,  G.  B.  Walker,  of  Alpharetta,  and 
C.  L.  Harris,  of  Cordele,  for  plaintiffs  in  er- 
ror. 

J.  P.  Brooke,  of  Alpharetta,  for  def^idant 
in  error. 

GILBEBT,  J.  Judgment  reversed.  All  the 
Justices  concur. 


(160  Ga.  96S) 

BANK  OF  COMMERCE  OF  SUMMERVILLE 
V.   MALLICOAT   e«.  al.    (No.   1702.) 

(Supreme  Court  of  Georgia.    May  17,  1020.) 
(SyUahuM  by  the  Court,) 


I.  Fraudulent  Conveyances  Cs:»l8l(l),  255(3) 
—Creditor  may  attaok  conveyance,  whors  his 
claim  Is  for  money  borrowed  to  Improvs 
land;  In  suit  to  cancel  doed,  grantor  seoaa- 
sary  defendant. 

An  equitable  suit  for  the  cancellation  of  a 
deed  cannot  be  maintained  without  making  the 
grantor  in  such  deed  a  party  defendant.  But 
a  creditor  may  in  such  a  suit,  after  striking  the 
prayer  for  cancellation,  attack  a  deed  as  fraud- 
ulent upon  the  ground  that  it  was  execated  in 
pursuance  of  a  scheme  between  the  husband 
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of  the  grantee,  the  grantee  herself,  and  the 
parents  of  the  grantee,  who  were  the  grantora 
in  such  deed,  so  as  to  snbject  the  interest  of 
the  debtor  (the  husband)  in  the  land  to  the 
creditor's  claim,  where  the  creditor's  claim  is 
one  for  nraney  borrowed  by  the  husband  with 
which  to  make  improvements  upon  the  lot  of 
land. 

2.  FranduVent  oonveyanoes  ^3»308( I)— Direct- 
ed verdict  for  defendant  held  erroneous. 
Under  the  evidence  in  the  case,  issues  of 
fact  arose  which  should  have  been  submitted  to 
the  jury  under  proper  instructions  from  the 
court,  and  the  court  erred  in  directing  a  ver- 
dict. 


Error  from  Superfor  Court,  Chattooga 
County;  Moees  Wright,  Judge. 

Suit  by  the  Bank  of  Commerce  of  Summer- 
▼lUe  against  )9.  D.  Mallicoat  and  wife  and 
another.  Directed  verdict  against  defendant 
H.  D.  Mallicoat,  and  for  defendants  on  other 
questions,  and  plaintiff  brings  error.  Be- 
versed. 

Bank  of  Commerce  of  Sommervllle,  here- 
inafter called  the  bank,  brought  its  equita- 
ble peUtion  against  H.  D.  Mallicoat  and  his 
wife,  Mrs.  Mary  Mallicoat,  and  W.  M.  Bich 
as  an  Individual  and  as  administrator  of  the 
estate  of  his  deceased  wife,  Mrs.  Henry  B. 
Rich,  alleging  that  in  February,  1912,  on  H. 
D.  Mallicoat  representing  that  be  bad  pur- 
chased from  W.  M.  and  Mary  B.  Bich  a  half 
undivided  interest  In  certain  described  prop- 
erty, that  he  had  paid  for  the  same,  but  had 
not  then  obtained  a  deed  thereto,  and  that 
he  desired  to  borrow  sufficient  money  to 
build  a  home  on  said  property,  and  that  as 
soon  as  the  deed  conveying  the  property  to 
him  was  executed  he  would  execute  proper 
papers  creating  a  lien  in  favor  of  the  bank 
upon  the  land,  and  in  consideration  of  these 
representations  and  terms  the  bank  did  lend 
blm  $2,400,  taking  therefor  his  promissory 
notes,  which  have  been  renewed  from  time  to 
time  until,  at  the  time  of  bringing  its  suit, 
the  petitioner  held  two  certain  notes  of  his, 
dated  February  4,  1916,  for  the  sum  of  $1,- 
200  each,  due  March  4  and  May  8,  1916,  re- 
spectively. It  is  further  alleged  that  Mrs. 
Mary  B.  Bich  and  W.  M.  Bich  failed  and  re- 
fused to  make  H.  D.  Mallicoat  a  deed  to  an 
undivided  half  interest  in  the  property,  al- 
though he  had  paid  for  the  same,  but,  on  the 
contrary,  that  they  executed  and  delivered 
a  deed  to  Mrs.  Mary  Mallicoat,  conveying  to 
her  the  entire  Interest  in  the  property,  the 
deed  being  dated  November  27,  1914,  after 
the  petitioner  had  loaned  the  money  to  H. 
D.  Mallicoat,  and  after  the  house  had  been 
built  on  the  property;  that  the  consideration 
expressed  in  the  deed  is  $400  and  love  and 
affection,  Mrs.  Mallicoat  being  the  daughter 
of  W.  M.  and  Mrs.  Mary  B.  Rich;  that  H.  D. 


Mallicoat  obtained  the  money  on  the  faith  of 
the  statements  referred  to,  and  has  frequently 
expressed  a  willingness  to  create  a  lien  In 
favor  of  petitioner  as  soon  as  he  obtained  ti- 
tle to  his  interest  in  the  property,  but  his 
wife  refused  to  convey  to  him  his  interest  in 
the  property,  claiming  the  entire  property  as 
her  own;  and  the  effect  of  this  was  to  pre- 
vent H.  D.  Mallicoat  from  creating  the  lien 
as  he  bad  agreed  to  do.  It  is  charged  that 
all  the  parties  to  the  deed  knew  of  the  ar- 
rangement between  Mallicoat  and  the  bank; 
that,  if  Mallicoat  was  a  party  to  the  transac- 
tion, the  effect  of  the  conveyance  would  be  a 
gift  on  his  part  to  his  wife  for  the  purpose 
of  delaying  and  defrauding  hJa  creditors;  and 
that  Mallicoat  has  become  insolvent.  Peti- 
tioner prayed  that  process  issue  against  the 
defendants ;  for  judgment  against  H.  D.  Mal- 
licoat for  the  amount  due  on  the  notes ;  that 
the  deed  from  W.  M.  and  Mary  B.  Rich  to 
Mrs.  Mary  Mallicoat  be  canceled ;  that  W.  M. 
Bich,  as  administrator  and  as  an  individual, 
be  required  to  execute  a  deed  to  H.  D.  Mal- 
licoat to  an  undivided  half  interest  in  the 
property;  that  by  a  proper  decree  an  undi- 
vided half  interest  in  said  land  and  the 
house  built  thereon  be  subjected  to  the  pay- 
ment of  petitioner's  debt ;  that  a  special  lien 
be  created  in  petitioner's  favor;  for  injunc- 
tion; and  for  general  r^ief.  By  amendment 
petitioner  struck  the  name  of  W.  M.  Bich,  as 
administrator  and  as  an  individual,  as  a  par- 
ty defendant,  and  the  prayers  for  a  cancella- 
tion of  the  deed,  and  for  a  decree  requiring 
W.  M.  Bich,  as  an  Individual  and  as  adminls- 
trator,  to  execute  and  deliver  a  deed. 

H.  D.  Mallicoat  answered,  denying  that  the 
money  borrowed  was  for  tbe  purpose  of 
building  a  house  on  the  lot,  and  setting  up 
that  it  was  used  in  the  business  of  a  part- 
nership between  himself  and  the  cashier  of 
the  bank.  Mrs.  Mallicoat  also  answered, 
denying  that  the  conveyance  was  in  any  wise 
a  voluntary  oonveyance  or  transaction  be< 
tween  the  husband  and  wife  for  the  purpose 
of  defrauding  creditors,  or  that  plaintiff  had 
any  right  or  claim  against  the  property.  Up- 
on the  trial  the  court  directed  a  verdict,  find- 
ing in  favor  of  the  plaintiff  against  H.  D. 
Mallicoat  the  sums  claimed  as  principal  and 
interest,  and  finding  in  favor  of  the  defend- 
ant on  ail  other  questions,  and  against  the 
contention  of  the  plaintiff  that  the  property 
should  be  subjected  to  the  payment  of  the 
debt    The  plaintiff  excepted. 

J.  M.  Bellah,  of  SummervlUe,  and  Maddox 
&  Doyal,  of  Bome,  for  plaintiff  in  error. 

John  D.  &  E.  S.  Taylor  and  C.  D.  Rivers, 
all  of  SummervlUe,  and  Denny  &  Wright,  of 
Rome,  for  defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).    [1,  2]  The  issues  made  under  the  evl- 
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4enoe  in  thla  case  should  liaye  been  submit- 
ted to  the  Jury  under  proper  instructions, 
and  the  court  erred  in  directing  the  verdict. 
The  evidence  shows  that  on  November  2, 
1904,  W.  M.  Rich  and  his  wife,  Mrs.  Mary  B. 
Rich,  the  parents  of  Mrs.  Mary  Mallicoat, 
•executed  a  bond  for  title^  obligating  them- 
selves to  convey  the  land  in  controversy,  up- 
-on  which  the  house  referred  to  was  built,  to 
H.  D.  Mallicoat  and  Mary  R.  Mallicoat,  and 
that  on  Novembler  27,  1914,  a  deed  was  ex- 
•ecuted  by  W.  M.  Rich  and  Mary  B.  Rich  to 
Mrs.  Mallicoat  There  is  evidence  showing 
that  H.  D.  Mallicoat  is  insolvent,  and  evi- 
4ience  from  which  the  Jury  might  have  found 
as  true  the  contentions  of  the  bank  that  the 
Jiouse  on  the  land  was  built  with  money 
which  was  loaned  to  H.  D.  Mallicoat  on  the 
faith  of  his  representations  in  reference  to 
his  interest  in  the  land  upon  which  the  house 
was  constructed,  and  that  the  execution  of  a 
•deed  to  the  land  to  Mrs.  Mallicoat  individual- 
ly, while  the  bond  for  title  was  an  obligation 
to  convey  to  H.  D.  Mallicoat  and  his  wife, 
was  for  the  purpose  of  hindering,  delaying, 
and  defrauding  creditors.  The  refusal  of  the 
court  to  submit  this  issue  to  the  jury  may 
have  been  upon  the  theory  that,  inasmuch  as 
the  plaintiff  had  striclcen  the  prayers  of  the 
petition  for  a  cancellation  of  the  deed,  and 
had  stricken  the  name  of  W.  M.  Rich,  indi- 
Tidually  and  as  administrator,  the  plaintiff 
could  not  attack  the  deed  from  the  parents 
of  Mrs.  Mallicoat  to  her.  If  this  was  the 
opinion  of  the  court,  it  was  in  part  errone- 
•ous;  for  while,  after  striking  the  names  of 
the  grantors  in  a  deed,  an  action  to  cancel 
<the  deed  could  not  be  maintained,  neverthe- 
less it  was  competent  for  the  plaintiff  to  pro- 
ceed and  show  by  evidence  that  the  deed  as 
it  stood  was  a  part  of  a  scheme  to  defraud 
-creditors,  and  the  cancellation  of  the  deed 
was  not  necessary  to  the  maintenance  of  this 
part  of  the  plaintiff's  action.  It  was  sufB- 
clent  for  the  plaintiff's  action  to  show  that 
the  money  obtained  from  the  plaintiff  by  the 
•defendant  H.  D.  Mallicoat  was  obtained  by 
his  representations  that  he  owned  a  half  in- 
terest in  the  land,  and  that  he  had  paid  for 
'the  land,  and  that  the  title  had  been  placed 
in  his  wife  in  pursuance  of  a  scheme,  and 
that  the  husband  had,  with  the  money  bor- 
rowed from  the  bank,  erected  expkisive  im- 
provements upon  the  land,  which  was  consid- 
erably in  excess  of  the  value  of  the  land 
without  the  improvements;  and  if  the  Jury 
^ound  from  the  evidence  in  favor  of  these 
contentions,  there  should  have  been  a  Judg- 
ment for  the  plaintiff,  not  only  for  the 
amount  of  money  found  to  be  due,  but  that 
should  have  been  made  a  special  lien  upon  a 
jhalf  interest  in  the  property  and  described  in 
the  petition.  We  say  a  lien  upon  one-half 
interest  in  the  property,  as  this  is  the  in- 
terest that  the  plaintiff  Insists  upon,  and  it 


is  not  claiming  that  there  ahould  be  a  lien 
upon  any  greater  portion  of  the  property. 
For  the  reasous  stated,  the  Judgment  of  the 
court  below  will  be  reversed* 

Judgment  reversed. 

All  the  Justices  concur. 


(160  Ga.  att) 
TH0IMA8  V.  STATE.     (No.  1570.) 

(Supreme  Court  of  Georgia.     May  18,  1920.) 

(SyUahus  hy  the  Court.) 

1.  Criminal  law  <3=s>828— Homlolde  «=»3i&- 
tnstniotions  most  be  requested;  fatlare  to 
Instruct  as  to  ednsideratlon  of  dying  decUura- 
tions  held  no  ground  for  a  new  trial. 

On  the  trial  of  one  indicted  for  murder, 
where  the  court  after  a  preliminary  hearing 
admits  in  eviden(;e  djing  declaradona  offered 
by  the  state,  the  failure  to  instruct  the  jury  as 
to  their  consideration  of  that  character  of  evi- 
dence  ia  not  cause  for  a  new  trial,  where  the 
state  does  not  rel^  for  conviction  solely  on 
dying  declarations,  and  where  there  is  no  ap- 
propriate and  timely  written  request  for  in- 
structions as  to  them. 

2.  Crirnlnal  law  cs:»829 (20)— Failure  to  charge 
as  to  oonvletlon  as  principal  In  seoond  degree 
held  not  error  In  view  of  instruotlons  given. 

It  was  not  error  in  this  case  for  the  court, 
after  the  instructions  given  on  the  subject,  to 
fail  to  further  charge  as  follows:  "In  order  to 
convict  one  as  the  principal  in  the  second  de- 
gree, it  is  necessary  to  prove  the  guilt  of  the 
principal  in  the  first  degree.' 
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3.  Criminal  law  ^=s>823(  1 2)— Instruction  as  to 
credit  to  be  given  impeached  witness  held  ne 
oause  for  a  new  trial  In  view  of  other  fnstmo- 
tlons. 

The  instruction  as  to  the  credit  to  be  given 
a  successfully  impeached  witness,  upon  which 
error  is  assigned,  is  not,  when  considered  in 
view  of  the  whole  charge,  and  the  connectioii  in 
which  it  was  given,  cause  for  a*  new  trial. 

4,5.  Criminal  law  <@=3824(I0)  »  Omission  to 
charge  on  Impeachment  held  no  ground  for 
a  new  trial  where  not  requested. 

Failure  to  Instruct  the  jury  on  the  sub- 
ject of  impeachment  of  a  witness,  as  set  forth 
In  grounds  four  and  five  of  the  motion,  is  not 
cause  for  a  new  trial;  there  being  no  reqaest 
for  such  instructions. 

6.  Sufficiency  of  evidence. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  a  new  triaL 

Error  from  Superior  0>urt,  Mont^mery 
County;  P.  W.  Meldrim,  Judge. 

Berry  Thomas  and  Dink  Thomas  were 
JolDtly  indicted  for  murder;  and  Berry 
Thomas  alone  was  put  on  trial  and  was  con- 
victed as  charged,  his  motion  for  a  new  trial 
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was  oTermledt  and  lie  brhiga  error.     Af- 
flrmecL 

A.  O.  Saifold,  of  Yidalla,  and  Eschol  Gra- 
ham, of  McRae,  for  plaintiff  in  error. 

W.  A.  Wooten,  Sol.  Gen.,  of  Eastman,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  0,  Bennet, 
of  Atlanta,  for  the  State. 

FISH,  C.  J.  Berry  Thomas  and  Dink 
Thomas  were  Jointly  indicted  for  murder^  in 
the  only  count  in  the  indictment.  Neither 
was  charged  as  principal  in  the  second  de- 
gree. Berry  Thomas  alone  was  put  on  trial, 
and  was  convicted  as  charged,  with  recom- 
mendation to  life  imprisonment  His  motion 
for  a  new  trial  havini^  been  overruled,  he 
excepted. 

[11  1.  Complaint  is  made  in  the  motion  for 
a  new  trial  that  the  court  erred  '"in  failing  to 
charge  the  jury  substantially  as  follows: 
Dying  declarations,  made  by  any  person  in 
the  article  of  death,  who  is  conscious  of  his 
conditio^,  as  to  the  cause  of  his  death,  and 
the  person  who  killed  him,  are  admissible  in 
evidence  in  a  prosecution  fop  the  homicide.'^ 
And  as  follows: 

"It  is  a  question  for  the  jury  to  determine 
whether  or  not  any  dying  declarations  were 
made  by  the  deceased.  If  you  find  that  when 
in  the  article  of  death,  and  that  he  was  con- 
scious of  his  condition,  the  deceased  made  any 
statement  as  to  the  cause  of  his  death,  and  the 
person  who  killed  him,  then  you  may  consider 
the  same  along  with  the  other  evidence  in  the 
case  determining  the  guilt  or  innocence  of  the 
defendant." 

No  request  wai>  made  to  give  such  instruc- 
tions, nor  did  the  state  rely  for  a  conviction 
on  dying  declarations  alone,  but  introduced 
Ti'itnesses  who  claimed  to  have  seen  the  com- 
mission of  the  homicide,  and  whose  testi- 
mony, if  the  jury  believed  it,  authorised 
them  to  find  the  accused  on  trial  guilty  of 
murder. 

The  language  first  quoted  is  embraced  In 
the  Penal  Code  (1910),  {  1026,  and  that  last 
quoted  is  In  substantial  accord  with  a  num- 
ber of  decisions  of  this  court  on  the  subject 
of  dying  declarations.  The  judge,  upon  a 
preliminary  hearing,  concluded  that  the  evi- 
dence was  prima  facie  admissible  which  tend- 
ed to  show  that  the  deceased  made  declara- 
tions as  to  the  cause  of  his  death,  and  the 
person  who  killed  him,  and  that  at  the  time 
he  made  them  he  was  in  the  article  of  death 
and  was  conscious  of  his  condition.  Such 
evidence  was  then  admitted,  and  of  course 
there  was  no  reason  for  informing,  the  jury 
that  it  was  admissible.  There  is  no  statute 
requiring  the  court  to  charge  the  jury  as  to 
dying  declarations  when  evidence  as  to  them 
has  been  admitted ;  nor  has  tills  court  eves 
lield  that  the  judge  is  bound  to  instruct  the 
jury  on  the  subject  of  dying  declarations,  in 
the  abaoDoe  of  a  timely  and  appropriate  writ- 
ten request  to  do  sa    It  has,  however,  held 


in  a  number  of  caaea,  where  there  was  evU 
dence  tending  to  ghow  confessioBa  of  gutlt 
by  the  accused,  that  it  was  not  cause  for 
a  new  trial  for  the  j«dge  to  fail,  in  the  ab- 
sence of  a  timely  and  appropriate  written  re- 
quest, to  instruct  the  jury  on  the  subject  of 
confessions.  Among  the  cases  in  which  such 
rulings  was  made  are  Nail  v.  State,  125  Ga. 
234,  54  S.  B.  145 ;  Pierce  v.  State,  132  Ga. 
27,  63  S.  B.  792;  Cantrell  v.  State,  141  Ga. 
98,  80  S.  B.  649;  White  v.  State,  141  Ga. 
526,  81  S.  B.  440.  In  Nobles  v.  State,  98  Ga. 
78,  26  S.  B.  64,  38  L.  K.  A.  577,  it  was  h^d, 
where  the  charge  of  the  court  upon  the  sub- 
ject of  confessions  was  in  all  other  respects 
full  and  fair,  that  a  mere  failure  to  charge 
that  they  should  be  received  with  caution 
and  scanned  with  care  was  not,  in  the  ab- 
sence of  a  request  to  charge  to  that  effect, 
cause  for  a  new  trial,  though  it  would  have 
been  better  practice  to  hove  done  «o.  In 
Lucas  V.  State,  110  Ga.  756,  86  S.  B.  87,  it 
was  held: 

"The  failure  in  the  present  case  ♦  •  ♦  to 
instruct  the  jury  that  *a  confession  alone,  un- 
corroborated by  other  evidence,  will  not  justify 
a  conviction,'  is  cause  for  a  new  triaL'*  • 

• 

There  the  charge  on  the  subject  of  con- 
fessions, the  court  said,  was  full  and  ac- 
curate: save  only  that  there  was  an  entire 
failure  to  inform  the  jiury  that  an  uncorrob- 
orated confession  was  not  of  itself  sufficient 
in  law  to  warrant  a  conviction.  It  was  said 
further  that,  as  the  court  undertook  to  in- 
struct the  jury  on  the  law  relating  to  con- 
fessions, the  failure  to  mention  the  rule  as  to 
the  necessity  that  they  be  corr(rf)orated  prob- 
ably impressed  them  with  the  idea  that 
they  could  convict  on  the  confessions  alone. 
Moreover  the  court  said: 

''The  case,  at  best,  is  close  and  doubtful,  and 
it  is  by  no  means  clear  that  the  evidence  war- 
ranted'' the  verdict. 

the  Penal  Code  (1910),  |  1031,  declares: 

"Confessions  of  guilt  should  be  received  with 
great  caution.  A  confession  alone,  uncorrobo- 
rated by  other  evidence,  will  not  justify  a  con- 
viction.*' 

And  section  1032  is: 

"To  make  a  confession  admissible.  It  must 
have  been  made  voluntarily,  without  being  in- 
duced by  another,  by  the  slightest  hope  of  bene- 
fit or  remotest  fear  of  injury.' 


I* 


There  are  decisions  to  the  effect  that  the 
adnkisslbility  of  evidence  as  to  confessions  is 
determined  primarily  by  the  court,  but  its 
judgment  is  not>  conclusive,  and  the  jury 
must  at  last  determine  whether  any  confes- 
sions ■  were  made^  and,  if  so,  whether  they 
were  freely  and  vcduhtarily  made  without 
the  slightest  hope  of  benefit  or  the  remotest 
fear  of  injury^  Price  v.  State,  114  'Ga.  855» 
40  S.  E.  1015  (3),  ^(4),  and  casea  cited.     A 
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Blmilar  mle  is  applicable  to  the  admission  of 
eTldence  tending  to  show  dying  declarations ; 
that  is,  that  the  court  passes  primarily  on 
the  question  as  to  whether  they  are  prima 
facie  admissible,  and  if  held  to  be  so,  and 
they  are  admitted,  it  is  for  the  Jury  to  final- 
ly pass  on  the  question  whether  or  not  the 
declarant  was  in  articulo  mortis,  and  at  the 
time  was  conscious  of  his  condition.  Haw- 
kins V.  State,  141  Ga.  212,  80  8.  E.  711,  and 
cases  cited. 

It  appears,  therefore,  that  there  is  as  much 
reason  for  requiring  an  Instruction  to  the 
jury  on  the  subject  of  confessions,  where  the 
evidence  authorizes  it,  as  there  is  for  in- 
structing them  as  to  the  law  of  dying  dec- 
larations where  the  court  has  admitted  them. 
And  since  it  is  not  cause  for  a  new  trial  that 
the  court.  In  the  absence  of  a  timely  and  ap- 
propriate written  request,  fails  to  give  the 
jury  the  law  as  to  confessions,  we  feel  con- 
strained to  hold  that  such  failure  to  Instruct 
the  jury  as  to  dying  declarations  Is  not  cause 
for  a  new  trial,  although  we  think  the  bet- 
ter practice  is  to  instruct  ;a  such  cases, 
without  request  to  do  so.  There  are  a  num- 
ber of  cases  where  the  court,  in  passing  up- 
on the  admissibility  of  alleged  dying  declara- 
tions, said  in  effect  that  the  evidence  was 
admissible  "under  proper  instructions  to  the 
jury."  Nesblt  v.  State,  43  Ga.  238;  Dumas 
V.  State,  62  Ga.  58;  Mltdiell  v.  State,  71  Ga. 
128 ;  Young  v.  State,  114  Ga.  849,  40  S.  E. 
1000;  Anderson  v.  State,  122  Ga.  161,  60  S. 
E.  46;  Jones  v.  State,  130  Ga.  274,  60  S.  E. 
840;  Lyens  v.  State,  133  Ga.  588,  66  S.  E. 
792;  Perdue  v.  State,  135  Ga.  277,  69  S.  E. 
184 ;  Hawkins  v.  State,  141  Ga.  212,  80  S.  E. 
711.  In  not  one  of  these  cases,  however,  was 
the  question  involved  as  to  whether  the  court 
was  bound,  in  the  absence  of  an  appropriate 
and  timely  written  request,  to  instruct  the 
jury  on  the  subject  of  dying  declarations.  It 
is  not  a  general  rule  that  the  admissibility 
of  evidence  is  dependent  upon  an  instruction 
to  be  subsequently  given  in  relation  thereto. 
And  we  do  not  understand  why  the  admissi- 
bility of  evidence  as  to  dying  declarations 
should  be  dependent  upon  proper  instructions 
to  be  given  the  jury  on  the  subject  The 
judge  passes  primarily  upon  the  admissibil- 
ity of  evidence  tending  to  show  that  the  de- 
clarant, while  in  the  article  of  death  and 
conscious  of  his  condition,  stated  *'the  cause 
of  his  death  and  the  person  who  killed  him," 
and  if,  in  his  opinion,  the  evidence  be  prima 
fade  admissible,  it  is  thereupon  admitted 
without  regard  to  any  instructions  the  judge 
may  subsequently  give  In  relation  to  it;  but 
the  jury  finally  passes  on  the  question 
whether  or  not  the  declarant  was  in  articulo 
mortis  when  he  made  the  declarations,  and 
was  then  conscious  of  his  condition,  and  con- 
siders all  the  evidence  as  to  the  alleged  dy- 
ing declarations  in  connection  with  all  the 
other  evidence  in  the  casey 


We  dte  other  dedsicms  .  bearing  on  the 
point  under  consideration.  It  has  been  held 
not  to  be  cause  for  a  new  trial  that  the 
judge,  in  the  absence  of  an  appropriate  and 
timely  written  request,  fails  to  instruct  the 
jury  in  respect  to  the  impeachment  of  wit- 
nesses, or  as  to  contradictory  evidence,  or 
as  to  the  rule  for  determining  the  credibility 
of  witnesses.  Brown  v.  State,  148  Ga.  509, 
97  S.  E.  69  and  cases  cited.  Yet  the  Civil 
Code^  I  5883,  declares: 

'*The  credibility  of  a  witness  is  a. matter  to  be 
determined  by  the  jury  under  proper  instruo- 
tUme  from  ike  court,**    (Italics  ours.) 

The  admissibility  of  evidence  as  to  these 
matters  is,  of  course,  not  dependent  upon  in- 
structions to  be  given  as  to  such  evidence, 
because,  if  admitted,  no  instructions  need  be 
given  unless  properly  requested.  And  it  has 
been  held  that  the  rules  for  determining  the 
credibility  of  other  witnesses  apply  in  pass- 
ing upon  the  credibility  of  the  declarant  of 
alleged  dying  declarations;  and  that  failure 
to  instruct  in  re.spect  to  such  rules  as  to  him 
is  not  cause  for  a  new  trial,  in  the  absence 
of  a  proper  request  Hall  v.  State,  124  Ga. 
649,  52  S.  E.  891;  Devereauz  v.  State,  140 
Ga.  225,  78  S.  E.  849;  Howard  v.  State,  144 
Ga.  169,  86  S.  E.  540.  So  in  cases  not  de 
pending  wholly  upon  circumstantial  evidence, 
it  does  not  furnish  cause  for  a  new  trial  that 
the  court  fails,  in  the  absence  of  a  proper  re- 
quest, to  charge  the  law  touching  such  evi- 
dence (Hicks  V.  State,  146  Ga.  221,  91  S.  E. 
57),  though  the  Penal  0>de  (1910),  {  1010, 
declares: 

'  "To  warrant  a  conviction  on  drcumstantial 
evidence,  the  proved  facts  must  not  only  be  con- 
sistent with  the  hypothesis  of  guilt,  but  must 
exdude  every  other  reasonable  hypothesis  save 
that  of  the  guilt  of  the  accused.' 
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And  who  can  say,  where  there  is  both  di- 
rect and  circumstantial  evidence,  which  char- 
acter of  evidence  most  impressed  the  jury 
and  upon  which  they  found  a  verdict?  In 
passing  upon  the  admissibility  of  the  evi- 
dence of  either  kind,  it  would  not  be  held  to 
be  admissible  "under  proper  instructions  of 
the  court,"  or  "subject  to  the  charge  of  the 
court'*  In  Robinson  v.  State,  84  Ga.  674,  11 
S.  E.  544,  it  was  held: 

"As  the  state  did  not  rely  wholly  on  the  evi- 
dence of  the  alleged  accomplice  to  connect  the 
accused  with  the  offense,  it  was  not  incumbent 
upon  the  court,  without  request,  to  instruct  the 
jury  touching  corroboration,"  approvingly  dted 
m  Cantrell  v.  State,  141  Ga.  98,  80  S.  E.  649 
(3). 

In  Godwin  v.  Atlantic  Ckmst  Line  EL  Co.» 
120  Ga.  747,  48  S.  E.  139,  it  was  hdd: 

''The  failure  of  the  court  to  charge  on  the 
subject  of  expert  testimony  was  no  cause  for  a 
new  trial,  there  having  been  no  request  for  a 
charge  on  that  subject** 


GaJ 


THOMAS 
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Again,  It  bas  been  held: 
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Prior  to  giving  this  instmction  the  court 


f 


**^ 


'Where  eyidence  is  admissible  for  one  pur- 
pose, it  is  not  error  for  the  court  to  fail  to 
instruct  the  jury  to  limit  its  consideration  to 
the  one  purpose  for  which  it  Is*  admissible,  in 
the  absence  of  a  request  to  so  instruct  the 
jury.'*  Central  of  Georgia  By.  Oo.  ▼•  Brown, 
138  Ga.  107,  74  S.  B.  889. 

We  might  dte — ^but  deem  it  unnecessary — 
other  decisions  of  this  court  to  the  effect 
that  failure  of  the  court,  when  no  proper 
request  i^  made,  to  instruct  the  jury  as  to 
evidence  admitted  in  respect  to  its  applicabil- 
ity to  certain  features  of  the  case,  the  mean- 
ing of  words  technical  or  otherwise,  and  as 
to  correct  methods  of  calculation,  etc.,  fur- 
nishes no  ground  for  the  grant  of  a  new 
triaL 

[2J  2.  The  court  charged  the  jury  as  fol- 
lows: 

"A  person  may  be  a  principal  in  an  offense 
in  two  degrees.  A  prindpal  in  the  first  degree 
is  the  actor  or  absolute  perpetrator  of  the 
crime.  A  principal  in  the  second  degree  is  he 
who  is  present  aiding  and  abetting  the  act  to 
be  done.  A  principal  in  the  second  degree,  ex- 
cept where  it  is  otherwise  provided,  shall  re- 
ceive the  same  punishment  that  is  provided  for 
a  principal  in  the  first  degree.  But  the  act  of 
one  does  not  bind  another  until  there  is  a  com- 
mon criminal  intent  to  do  what  is  done,  and 
that  common  intent  has  been  shown  to  your 
satisfaction  and  beyond  a  reasonable  doubt. 
Mere  presence  and  participation  in  the  act  of 
killing  a  human  being,  if  you  find  that  the  de* 
fendant  was  present  and  did  participate  in  the 
act  of  killing  the  human  being,  it  is  not  con- 
clusive evidence  of  his  consent  and  concurrence 
in  the  perpetration  of  the  act,  unless  he  partici- 
pated in  the  felonious  design  of  the  person 
killing.' 


charged: 


»f 


After  so  charging,  it  was  not  cause  for  a 
new  trial  that  the  court  failed  to  further 
charge  that — 


•«i 


'In  order  to  convict  one  as  the  principal  in 
the  second  degree  it  is  necessary  to  prove 
the  guilt  of  the  principal  in  the  first  degree.' 


ft 


The  defendants  were  jointly  indicted  un- 
der tlie  charge  of  murder,  neither  being  in- 
dieted  as  a  principal  in  the  second  degree; 
and  the  evidence  barely  authorized  a  charge 
on  the  subject  of  principals  in  the  first  and 
second  degrees.  Moreover,  it  appeared  from 
the  statement  of  the  accused,  and  was  infer- 
able from  some  of  the  evidence  of  the  state, 
that  tlie  other  person  indicted  with  him  had 
fled  the  country  immediately  after  the  homi- 
cide, and  it  did  not  appear  that  he  had  been 
arrested. 

[3]  3.  Error  is  assigned  upon  the  following 
instruction  to  the  jury: 


««i 


'Even  though  a  witness  be  successfully  im- 
peached, it  is  still  in  its  last  analysis  within 
your  power  to  determine  how  much,  if  any,  of 
that  testimony  you  will  believe." 


««i 


If  a  witness  is  successfully  impeached,  you 
should  discard  from  your  consideration  his  or 
her  testimony  in  its  entirety,  unless  it  is  cor- 
roborated in  whole  or  in  part  by  other  compe- 
tent and  credible  testimony  which  you  beUeve, 
or  unless  it  is  corroborated  by  the  drcnmstanc- 
es  of  the  case.  If  a  witness  has  been  success- 
fully impeached,  the  testimony  of  that  witness 
ought  to  be  entirely  rejected  unless  it  is  cor- 
roborated by  other  credible  and  competent  evi- 
dence which  you  believe,  or  it  is  corroborated 
as  to  material  matters  by  the  facts  and  cir- 
cumstances of  the  case  which  you  find.' 


If 


Then  followed  instructions  as  to  alibi,  the 
prisoner's  statement,  and  a  very  full  and  cor- 
rect statement  as  to  the  rule  for  judging  the 
credibility  of  witnesses  by  the  jury,  and  that 
they  were  the  sole  judges  of  such  credibility. 
The  charge  excepted  to  was  then  given.  The 
charge  of  which  complaint  is  made,  if  con- 
sidered alone,  would  likely  be  misleading. 
But  the  court  had  correctly  instructed  the 
jury  to  the  effect  that  the  entire  testimony 
of  a  successfully  impeached  witness  should 
not  be  considered  by  the  jury,  but  rejected, 
unless  it  was  corroborated  by  other  testi- 
mony which  the  jury  believed,  or  by  the  cir- 
cumstances which  they  found  to  be  true. 
The  court  doubtless  had  in  mind,  in  giving 
the  subsequent  instruction  excepted  to,  that 
it  was  at  last  for  the  jury  to  determine  how 
much,  if  any,  of  the  testimony  of  a  success- 
fully impeached  witness  they  would  believe, 
when  it  was  considered  in  connection  with 
the  corroborating  testimony  or  circumstanc- 
es, if  any,  as  to  which  they  had  already  been 
instructed.  Viewed  from  this  standpoint,  we 
cannot  say  that  the  instruction  was  sudi  as 
was  likely  to  mislead  the  jury;  but  in  all 
probability  the  jury  understood  from  the  in- 
struction, considered  in  connection  with  what 
had  already  been  said  to  them  by  the  court, 
that  they  were  at  last  to  pass  on  the  credi- 
bility of  all  the  witnesses  in  accordance  with 
the  rules  previously  given  them  by  the  court 
Accordingly  we  reach  the  eonclusion  that 
this  ground  of  the  motion  does  not  require  a 
new  trial. 

[4]  4.  The  fifth  ground  of  the  motion  is: 

"Because  the  court  erred  in  failing  to  charge 
the  jury  substantially  as  follows:  'A  witness 
may  be  impeached  by  disproving  the  facts  tes- 
tified to  by  him.' " 

This  ground  is  not  meritorious.  This  court 
has  held  several  times  that  the  mere  failure 
to  charge  on  the  subject  of  impeachment  of 
witnesses,  where  there  is  no  timely  writt^i 
request,  is  not  cause  for  a  new  trial.  Watts 
V.  State,  120  Ga.  496,  48  S.  E.  142;  Caesar 
V.  State,  127  Ga.  710,  57  S.  E.  66  (3) ;  Dean 
V.  State.  139  Ga.  591,  77  S.  E  874. 

[S]  5.  Complaint    is   made    in    the   8ixt3i 
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ground  that  the  court  erred  in  falling  to 
charge  substantially  as  follows: 

"Wben  a  witness  is  attacked  or  sought  to 
be  impeached,  then  it  becomes  the  duty  of  the 
jury  to  determine  whether  or  not  such  witness 
is  impeached.  Any  witness  is  impeached  when 
his  unworthiness  of  credit  is  established  in  the 
mind  of  tlie  jury.  If  you  find  that  any  witness 
has  been  so  impeached,  then  it  would  be  your 
duty  to  discard  his  testimony  entirely,  unless 
the  some  should  be  corroborated  by  otiier  un- 
impeached  evidence  or  by  the  circumstances 
of  the  case." 

The  court,  as  will  be  seen  by  reference  to 
the  third  division  of  this  opinion,  charged 
this  principle.  Moreover,  there  was  no  re- 
quest ao  to  charge. 

[0]  6.  The  evidence  authorized  the  verdict, 
and  the  court  did  not  err  in  refusing  a  new 
trial. 

Judgment  aflSrmed. 

All  the  Justices  concur.  ' 


(IM  Ga.  182) 

DAVISON  etal.  V.  REYNOLDS  et  al. 

REYNOLDS  et  al.  v.  DAVISON  at  aL 

(Nos.  I626p  1627.) 

(Supreme  Oourt  of  Ge6rgia.    May  18»  1920.) 

(SyUahui  by  ih€  Oonri.) 

1.  Mines  and  minerals  «=s>55(6,8)  —  Coavay- 
anoe  of  ailaerals  with  reservation  af  surfaea 
gives  graatea  right  ta  eater  and  remove  min- 
erals; for  latarfereaoe  with  sarfaoe  iMssaga 
to  remove  minerals  owners  thereof  had  ao 
adequate  remedy  at  law. 

"One  who  grants  a  thing  is  deemed  also  to 
grant  that  within  his  ownership  without  which 
the  grant  itself  will  be  of  no  effect."  The  grant 
of  minerals  with  the  reservation  of  the  surface 
soil  conveys,  by  necessary  implication,  the 
right  to  enter  and  remove  the  minerals,  unless 
the  language  of  the  conveyance  repels  such 
construction. 

(a)  The  petition  showed  that  the  owner  of 
the  entire  fee  conveyed,  the  mineral  rights,  but 
reserved  the  surface;  that  subsequently  the 
grantees  of  the  surface  refused  and  denied  to  the 
owners  of  the  minerals  the  right  of  passage 
over  the  surface  necessary  to  the  use  and  en- 
joyment of  the  minerals.  Injunction  was  sought 
to  prevent  the  interference.  The  court  did  not 
err  in  overruling  the  demurrer  to  the  petition, 
based  on  the  ground  that  the  petitioners  had 
an  adequate  remedy  at  law. 

2.  Mines  and  minerals  ^=»55(8)— Court  did  not 
err  In  decreeing  acoardlng  to  a  verdict  which 
was  the  only  ono  which  oonid  be  legally  re- 
turned; where  part  of  verdict  was  aot  da* 
manded  Its  diraatlon  was  error. 

The  verdict  finding  title  to  the  minerals  in 
the  plaintiffs  was  the  only  verdict  which,  under 
the  evidence  with  all  reasonable  deductions  and 
Inferences,  could  have  been  legally  returned.  | 


The  court  did  not  err  in  directing  the  verdict 
and  rendering  a  decree  accordingly.  That  por- 
tion of  the  verdict  finding  against  the  injunc- 
tion was  not  demanded,  and  it  was  error  for 
the  court  to  so  direct. 

3.  Mines  and  mlaorala  ^a»55(8)~Exclaaiaa  of 
tastlmoiiy  of  dafaadant  held  not  to  reqaira 
reversal  of  Judgmont  for  plalatiff. 

Error  was  assigned  on  the  refusal  of  the 
court  to  allow  one  of  the  defendants  to  testify 
that  one  of  the  plaintiffs  verbaHy  offered  to 
buy  from  said  defendant  the  mineral  interests 
in  the  land.  Under  the  pleadings  and  evidence 
this  ruling  will  not  require  the  reversal  of  the 
judgment  in,  favor  of  the  plaintiffs. 

Error  from  Superior  €k>urt»  Floyd  County; 
Moses  Wright,  Judge. 

■ 

Suit  by  B.  Davison  and  others  against 
Louis  -Reynolds  and  others  for  an  injunction 
and  other  relief.  Judgment  denying  injune- 
tion,  but  decreeing  titie  to  minerals  in  the 
plaintifte,  and  they  bring  error,  and  defend- 
ants take  a  croas-bill  of  exceptions.  Reversed 
on  main  bill  of  exceptions,  and  affirmed  on 
the  croes-bill. 

Davison  et  aL  filed  an  equitable  petition, 
seeking  to  enjoin  the  heira  at  law  of  Louis 
Reynolds  from  interfering  with  their  opera- 
tions in  mining  manganese  ore  deposits  from 
described  lands.  They  alleged  that  in  1881 
Reynolds  conveyed  the  entire  mineral  inter- 
ests in  the  land  to  Pyrolusite  Manganese 
(Company;  that  that  company  took  actual 
physical  possession  of  the  mineral  interests ; 
that  by  successive  conveyances  certain  of  the 
plaintiffa  had  acquired  these  mineral  inter- 
ests and  had  leased  them  to  another  of  the 
plaintiffs,  who  was  prevented  from  mining 
the  same  because  of  the  refusal  of  the  faelrs 
of  Louis  Reynolds  to  permit  him  to  go  upon 
the  surface  of  the  land  accompanied  by 
threats  of  violence.  In  addition  to  the  in- 
junction sought,  the  two  plaintiffs  claiming 
the  mineral  Interests  prayed  that  the  title 
thereto  be  decreed  to  be  in  thenu 

Bunn  &  Trawick,  of  Gedartown,  for  plain- 
tiffs in  error. 

Maddox  &  Doyal,  of  Rome,  for  defendants 
in  error. 

GILBERT,  J.  [1]  1.  "Land  hath  also,  in 
its  legal  signification,  an  indefinite  extent 
upwards  as  well  as  downwards."  Thus  wrote 
Blackstone  In  his  Ck>mmentaries.  2  Bl.  17. 
The  doctrine  was,  however,  an  ancient  one. 
Sir  Edward  Coke,  one  of  the  greatest  of  E2ng- 
lish  Jurists,  so  stated. it  in  his  Coke  upon 
I^ttieton,  published  in  the  early  part  of  the 
seventeenth  century.  Lord  Ellenborougti  gave 
only  a  qualified  assent  in  so  far  as  it  applied 
to  the  superincumbent  air  space. 

"The  several  layers  or  strata  composing  tha 
earth's  crust  are. by  virtue  of  their  order  and 
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anrnagement  rabjed  to  >r6clprocal  servitndei; 
and*  as  these  are  imposed  by  the  laws  of  na- 
ture, and  are  indispensable  to  the  preserration 
and  enjoyment  of  the  several  layers  or  strata 
to  and  from  which  they  are  due,  the  courts 
should  recognize  and  enforce  them/'  Chartiers 
Block  Coal  Co.  v.  Mellon,  152  Pa.  286,  25  Ati. 
697,  18  Ii.  R.  A.  702,  34  Am.  St.  Kep.  «45. 

•'Equity  will  protect  the  owner  of  a  layer  of 
the  earth's  cmst,  and  aid  him  in  his  right  of 
access  to  it  and  in  the  exercise  of  such  owner- 
ship.  If  it  be  true  that  each  of  the  separate 
layers  or  strata  becoQies  a  fiubject  of  taxation, 
of  incumbrance,  levy,  and  sale,  precisely  like  the 
surface,  why  should  the  ownership  of  each  sue 
cessive  strata  not  be  dothed  with  the  same  at- 
tributes as  surface  ownership,  and  be  invested 
with  all  things  necessary  or  incident  to  the 
right  of  enjoyment?  Each  overlying  stratum 
would  have  the  right  of  support  from  the  low- 
er; all  being  under  a  common  servitude  to  the 
surface  owner,  and  each  owner  would  owe  a 
duty  to  the  other  to  so  conduct  his  operations 
as  not  to  interfere  with  his  over-  or  under- 
lying neighbor."   8  Idndley  on  Mines,  2028. 

The  owner  of  the  aitire  interest  may  sell 
the  surface  to  A.,  the  stratum  of  iron  to  B., 
the  stratum  of  coal  to  C,  the  stratum  of  oil  to 
D.,  and  a  stratom  of  the  air  space  above, 
Wallace  v.  Elm  Grove  Goal  CO.,  58  W.  Va. 
449,  52  S.  E.  485,  6  Ann.  Cas.  140,  and  see  Mc- 
Connell  v.  Pierce,  210  111.  627,  71  N.  E.  622 ; 
Hoilman  v.  Johnson,  164  N.  C.  268,  80  S.  E. 
249 ;  Ulibridge  r.  lAckawana  Coal  Co.,  143 
Pa.  293,  22  Atl.  1035,  13  L.  R.  A.  627,  24  Am. 
St.  Rep.  555.  Minerals  held-  apart  from  the 
surface  of  land  are  taxable  as  a  separate 
estate.  Washburn  v.  Gregory,  125  Minn.  491, 
147  N.  W.  706,  Tj,  R.  A.  1916D,  304;  Sander- 
son  V.  Scranton,  105  Pa.  469.  Ejectment  will 
lie  for  minerals  beneath  the  surface,  although 
the  claimant  owned  only  the  mine  without 
any  title  to  the  surf  ace  of  the  soil.  Waoii- 
stein  V.  Christ<^er,  128  Ga.  229,  231,  57  S.  E. 
511,  11  U  R.  A.  (N.  S.)  917,  119  Am.  St  Rep: 
381 ;  Adams  on  Ejectment  (Waterman's  Ed.) 
21 ;  Sedgwick  &  Wait  on  Trial  of  Title  to 
Land,  §  108  et  seq.,  Warvelle  on  Ejectment,  § 
25;  9  R.  C.  L.  834,  |  8,  note  1.  It  has  been 
held  that  when  the  minerals  in  lands  have 
been  conveyed  separate  from  the  surface,  the 
title  to  such  minerals  wlU  not  be  lost  by  non- 
user  (Wallace  v.  Elm  Grove  Coal  Ck).,  supra ; 
see  McBeth  v.  Wetnlght,  57  Ind.  App.  47,  106 
N.  E.  407) ;  or  adverse  possession  of  the  sur- 
faee  (Birmingham  Fuel  Co.  v.  Boshell,  190 
Ala.  597,  67  South.  406;  see  Hoilman  t.  John- 
son, supra;  Delaware  Canal  Co.  v.  Hughes, 
1S3  Pa.  66, 88  AU.  568,  38  L.  R.  A.  826,  63  Am. 
St.  Bep.  743);  but  only  by  adverse  user  of 
the  minerals  independent  of  the  surface  (Bir- 
mingham Fuel  Ca  t.  Boshell,  supra;  Ken- 
tucky Block  Cannel  CJbal  Co.  v.  SewelU  ^^ 
Fed.  840,  847, 162  C.  C*  A.  74,  1  A.  L.  R.  556). 

It  is  agreed  that-  Louis  Reynolds  was  the 
common  grantor  of  all  the  parties  to  this  liti- 
gation,   la  tbe  year  1881  Reynolda  owned  in 
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fee  the  entiie.  interest  in  the  property,  the 
surface  and  the  air  space  above,  and  the 
minerals  below  the  surface.  In  October  of 
that  year  he  conveyed  by  warranty  deed,  for 
a  valuable  consideration,  to  Pyroluslte  Man- 
ganese Company  the  "entire  mineral  interest 
W  the,  lands  in  question.  By  successive  con- 
veyances these  mineral  Interests  were  con- 
veyed by  slightly  varying  language  to  Dav- 
ison and  his  associates,  the  plaintl£fs  in  the 
trial  comrt.  These  facts  are  undisputed.  The 
equitablie  petition  of  the  plaintiffs  alleges  that, 
while  they  own  the  title  to  the  minerals,  the 
defendants,  by  threats  of  violence  have  pre- 
vented them  from  exercising  their  rights  of 
ownership;  that  until  recently  they  have 
been  in  actual  physical  possession  of  the  min- 
erals. It  is  not  alleged  that  any  one  was  in 
actual  possession  at  the  time  the  suit  was 
filed,  nor  it  is  alleged  that  the  defendants 
are  insolvent,  nor  in  terms  that  the  damages 
are  irreparable.  It  is  alleged  that  "there  is 
no  method  by  which  the  amount  of  injury  can 
be  accurately  computed."  The  prayers  were 
for  injunction  against  interference  with  the 
mining  operations,  and  for  decree  as  to  title 
to  the  mineral  interests. 

The  demurrer  raises  the  question  as  to  the 
sufOciency  of  this  petition  to  set  out  a  cause 
of  action.  The  defendants  insist  that  there 
is  no  equity  in  the  petition,  because  the  plain- 
tiffs have  an  adequate  remedy  at  law  by  a 
suit  in  ejectment  and  by  a  suit  for  damages 
for  any  injury  resulting  from  interference  on 
the  part  of  the  defendants*  The  court  over- 
ruled the  demurrer,  and  we  think  it  properly 
did  so.  Damages  for  depriving  the  owner  of 
access  to  minerals  covered  beneath  the 
eArth's  surface,  so  that  the  quantity  and 
quality  cannot  be  known,  and  which  therefore 
cannot  be  computed,  are  Irreparable,  because 
no  court  could  award  damages  which  cannot 
be  computed.  Insolvency  is  not  the  sole  test 
to  equitable  relief  by  way  of  injunction.  Un- 
der •  conditions  like  these,  solvency  or  insol- 
V'«[icy  Is  an  immaterial  factor.  14  R.  C.  L. 
453;  Kellogg  v.  King,  114  Cal.  378,  46  Pac. 
166^  55  Am.  St.  Rep.  74;  1  Beach  on  In- 
juncti<ms,  |  35. 

•The  facts  of  this  case  as  alleged  are  pe- 
culiar. Consttued  with  reference  to  the  de- 
mnrr^r,  we  find  that  the  plaintifi^s  are  the 
owners  of  valuable  .property  rights;  that 
they  are  prevented  from  taking  physical  pos- 
session of  the  same  and  exeroising  the  rights 
of  ownership  by  the  defendants,  because  the 
defendants  deny  the  passage  over  the  surface 
lands  of  defendants  in  order  to  assume  pos- 
session. If  the  defendants  were  in  possession 
and  that  were  all,  the  plaintiffs  could  avail 
themselves  of  a  suit  in  ejectment;  but  they 
cannot  do  $o  when  the  defendants  are  not  in 
possession,  and  when  the  wrong  complained 
of  is  that  they  will  not  permit  the  plaintiff^  to 
go  upoo  and  pass  over  the  surface  owned  by 
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the  defendants,  which  la  necessary  to  gain 
access  to  the  minerals. 


t*i 


'One  who  grants  a  thing  Is  deemed  adao  to 
grant  that  within  his  ownership,  without  which 
the  grant  itself  will  be  of  no  effect"  Musco- 
gee Mfg.  Go.  V.  Eagle  &  Pheniz  Mills,  126  Ga« 
210(8),  225,  54  S.  E.  1028(8),  1084  (TUB. 
A.  [N.  S.]  1139). 

As  stated  In  Ruling  Oase  Law: 

"This  Is  the  result  of  the  familiar  maxim 
that  when  anything  is  granted  all  of  the  means 
of  obtaining  it  and  all  of  the  fruits  and  effects 
of  it  are  also  granted."  18  R.  C.  L.  1156,  i 
66,  and  note. 

The  grant  of  minerals  with  a  reservation 
of  the  surface  soil  conveys,  by  necessary  im- 
plication, the  right  to  enter  and  mine  and 
remove  the  minerals,  unless  the  language  of 
the  conveyance  repels  such  construction.  Ob- 
erly  v.  H.  O.  Frlck  Coke  Ck>.,  262  Pa.  83,  104 
AU.  864,  865;  Preston  County  Coke  Co.  v. 
Elklns  Coal  &  Coke  Co.,  82  W.  Va.  590,  96  S. 
E.  975.  Therefore  the  court  did  not  err 
In  overruling  the  general  demurrers  to  the 
petition.  The  case  of  Colllnsville  Granite  Co. 
V.  PhiUlps,  123  Oa.  830,  51  S.  E.  666,  is  reUed 
on  as  authority  for  a  contrary  view.  In  that 
case  the  surface  of  the  land  was  conveyed, 
but  all  of  the  granite  was  reserved.  It  was 
said  in  the  opinion  that — 

"Underlying  all  of  the  soil  on  this  land  lot 
was  a  foundation  of  granite  capable  of  being 
quarried.  •  ♦  •  It  appeared  that  in  quarry- 
ing the  granite  it  was  necessary  to  remove  the 
covering  soil,  and  that  it  was  impossible  to 
mine  it  from  beneath  the  ground  like  other 
minerals;  and  therefore  that  if  the  righs  of 
the  owner  of  the  soil  were  subordinated  to 
those  of  the  owner  of  the  granite,  the  result 
would  be  practically  to  deprive  the  former 
of  all  that  he  was  supposed  to  get  under  his 
deed." 

Accordingly  it  was  held  that  the  owner  of 
the  granite  had  title  to  all  of  the  mineral  on 
the  land,  but  had  no  right  to  disturb  the  soil 
for  the  purpose  of  removing  the  granite;  he 
could  only  use  it  when,  from  the  washing 
away  of  the  soil  or  from  other  causes,  other 
granite  became  exposed.  This  ruUng  was 
based  upon  the  familiar  principle  that — 

"Where  the  ownership  of  the  surface  of  land 
and  that  of  the  minerals  on  the  land  are  in 
different  persons,  the  owner  of  the  surface  has 
an  implied  right  to  support,  either  natural  or 
artificial,  for  his  land." 

It  is  generally  ccmceded  that  the  right  to 
mine  the  minerals  under  such  circumstances 
must  be  so  exercised  as  not  to  remove  the 
subjacent  support.  Penman  v.  Jones,  256  Pa. 
416,  100  Atl.  1043,  1045 ;  Berkey  v.  Berwlnd- 
White  Mining  Co.,  220  Pa.  65,  69  Atl.  829,  16 
L.  R.  A.  (N.  S.)  851.  The  principles  ruled  in 
the  Colllnsville  Case  were  undoubtedly  sound, 
but  the  facts  of  the  case  differ  from  those  tn 


the  case  now  under  considerationL  When  the 
grantor  in  the  Colllnsville  Case  sold  the  sur- 
face of  the  soil,  reserving  to  himself  the  gran- 
ite, he  also  sold  the  means  of  obtaining  the 
fruits  and  effects  of  such  conveyance;  and 
since,  under  the  facts,  the  granite  extended 
throughout  the  lot  of  land,  the  mining  of  the 
granite  would  practically  have  destroyed  the 
entire  surface.  In  the  Instant  case  the  grant 
Is  reversed.  The  grantor  sold  the  minerals 
for  a  valuable  consideration,  reserving  to 
himself  the  surface;  and,  applying  the  same 
principles  as  we  have  applied  to  the  Collins- 
vllle  Case,  the  grant  carried  with  the  minerals 
the  means  of  enjoying  the  fruits  and  effects 
of  the  conveyance.  The  rule  is  the  same  in 
both  instances,  but,  the  facts  being  reversed, 
results  in  an  apparent  but  not  an  actual  con- 
flict. 

[2]  2.  That  portion  of  the  plaintifEs*  peti- 
tion In  which  it  was  alleged  that  the  defend- 
ants made  some  sort  of  claim  to  the  land, 
but  In  fact  had  no  interest,  would  not  of  itself 
be  sufficient  to  authorise  decretal  relief  as  to 
title,  and  would  have  been  subject  to  a  proper 
demurrer  attacking  it.  A  mere  verbal  claim  to 
or  assertion  of  own^ship  in  property  Is  not 
such  a  doud  upon  the  title  of  the  owner  as 
can  be  removed  by  equitable  proceedings.  The 
petition  did  not  pray  to  have  any  Instrument 
canceled  or  any  proceedings  set  aside,  and 
therefore  it  shows  no  such  cloud  upon  the  title 
of  the  plaintiffs  as  they  can  have  removed. 
Waters  v.  Lewis,  106  Ga.  768,  760,  32  S.  B. 
854 ;  Weyman  v.  Atlanta,  122  Ga.  542,  50  S.  E. 
492.  The  demurrers  assailed  the  petition  as  a 
wholes  and  necessarily  failed.  The  defendants 
filed  an  answer  in  which  they  prayed  for  af- 
firmative equitable  relief  upon  their  part,  in- 
cluding injunction  against  the  plaintiffs  and 
for  general  relief  and  set  up  a  claim  of  title  to 
the  minerals,  as  well  as  to  the  surface  of  the 
land,  as  heirs  of  their  father,  Louis  Reynolds, 
who  died  intestate  and  who  held  title  to  the 
entire  interest  under  a  written  conveyance 
prior  to  his  conveyance  to  the  Pyrolusite  Idan- 
ganese  Company.  Upon  the  issues  thus  formed 
both  parties  introduced  evidence,  at  the  con- 
clusion of  which  the  court  directed  a  verdict 
denying  the  injunction  sought  by  the  plaintiffs, 
but  decreeing  title  in  the  plaintiffs  to  the  min- 
eral interests.  The  plaintiffs  excepted  to  the 
Judgment  denying  an  injunction,  and  the  de- 
fendants, by  way  of  cross-bUl,  excepted  to  the 
decree  adjudging  title  to  the  mining  Interests 
in  the  plaintiffs.  The  verdict  finding  title  to 
the  minerals  in  the  plaintiffs  was  the  <mly 
verdict  which,  under  the  evidence  with  all 
reasonable  deductions  and  infermces,  could 
have  been  legally  returned.  The  court  did 
not  err  in  directing  the  verdict  and  in  render- 
ing a  decree  in  accordance  therewith.  That 
portion  of  the  verdict  returned  by  the  Jury 
which  denied  the  injunction  as  prayed  for 
by  the  plaintiflte  was  not  demanded  by  the 
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evldenoe.  It  was  error,  tlierefore,.  for  tbe 
court  to  80  direct;  and  consequently  so  mnch 
of  the  verdict  and  the  decree  based  thereon 
as  denied  the  injunction  must  be  reversed  and 
set  aside. 

[3]  3,  The  third  headnote  need  not  be  elab- 
orated. 

Judgment  reversed  on  .the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill* 

All  the  Justices  concur. 


<150  Ga.  147) 
RUOULPH  et  al.  v.  BROWN.    (No.  1554.) 

(Supreme  Ck)urt  of  (Georgia.    May  11,  ld20.) 

(ByUabuB  by  ihe  Oourt.) 

1.  Evidenee  ^s»472( I)— Opinion  ovidenoe  that, 
at  time  of  birth  of  slave,  father  and  mother 
were  living  as  man  and  wlfe^  admissible. 

On  the  trial  of  an  injunctioii  case,  where 
one  of  the  issues  was  whether  one  of  the  pred- 
ecessors hi  title  of  the  defendant  was  the  le- 
gitimate child  of  his  father  and  mother  (who 
were  slaves),  it  was  competent  to  permit  a 
witness  for  the  defendant  to  testify  that  at 
the  tune  of  his  birth,  in  1859,  the  father  and 
mother  were  "Uving  there  as  man  and  wife." 

2.  Death  ^=»2(l)— Proof  necessary  to  raise 
prsssmption  of  death  of  absentee. 

In  order  to  raise  a  presumption  of  the 
death  of  a  person  who  moves  from  this  state 
to  a  named  point  in  another  state,  inquiry 
must  be  made  at  the  last  known  domicile  of  the 
absentee  at  which  he  resided  in  the  other  state, 
and  it  must  be  shown,  by  those  who  would  be 
most  likely  to  hear  from  him,  that  he  was  ab- 
sent and  imheard  of  in  the  last  place  of  resi- 
dence for  7  years. 

Brror  from  Superior  Ck>urt,  Camden  Coun- 
ty;  J.  P.  Highsmlth,  Judge. 

Action  for  injunction  by  J.  H.  Budulph, 
administrator  of  Jack  Price,  deceased, 
against  E.  Brown,  with  Intervention  by 
Rol>ert  Glover  and  others,  who  were  allow- 
ed to  become  parties  plaintiff.  Judgment 
on  a  verdict  for  defendant,  motion  for  a 
new  trial  denied,  and  plaintiffs  bring  error. 
Beversed. 

J.  H.  Budulph,  as  administrator  upon  the 
estate  of  Jack  Price,  deceased,  brought  his 
petition  for  injunction  against  B.  Brown, 
alleging  snbstantially  that  the  defendant 
was  committing  certain  acts  of  trespass  up- 
on land  described,  the  title  to  which  plain- 
tiff claimed  was  in  him  as  administrator, 
and  that  the  defendant  was  insolvent  and 
could  not  respond  in  damages.  The  prayer 
was  that  the  defendant  be  enjoined  from 
cutting  and  removing  the  timber  from  the 
land  described,  or  otherwise  interfering 
therewith,  and  to  recover  possession  of  the 
land.     Bobert  Glover,  Joseph  Pinkney,  and 


Wilimina  Holiday  filed  an  intervention,  and 
asked  to  be  made  parties  plaintiff,  alleging 
that  they  are  the  sole  heirs  at  law  of  Sarah 
Pinkney,  who  It  was  alleged  was  the  sole 
heir  at  law  of  Jack  Price^  deceased.  This 
intervention  was  allowed  by  the  court,  and 
the  interveners  were  made  parties  plaintiff. 
The  defendant  answered  the  petition,  and 
averred,  among  other  things,  as  follows :  At 
some  date  during  the  year  1903  Henry  Mack 
Price  entered  into  possession  of  the  land  in 
controversy  as  the  sole  surviving  child  of 
Jack  Price,  and  occupied  the  same,  living 
thereon,  and  such  possession  continued  un- 
der the  title  of  Henry  Mack  Price  peaceably 
and  without  interruption  and  notoriously 
for  more  than  7  years  from  and  aft^r  that 
time,  and  the  same  has  continued  until  the 
present.  While  Henry  Mack  Price  was  in 
possession  of  the  land  it  was  levied  upon  as 
his  property  by  the  sheriff  of  Camden  coun- 
ty, by  virtue  of  an  execution  issued  against 
Henry  Mack  Price  from  the  city  court  of 
St  Marys,  and  under  the  levy  the  land  was 
duly  sold  at  public  outcry  by  the  sheriff  on 
January  4,  1910,  at  which  sale  J.  H.  Bu- 
dulph and  S.  C.  Townsend  became  the  pur- 
chasers, and  a  deed  was  accordingly  made 
to  them  by  the  sheriff  on  said  date,  convey- 
ing the  land  in  controversy,  and  they  were 
in  possession  of  it  until  January  26,  1911, 
on  which  date  Budulph  and  Townsend  sold 
and  conveyed  the  property  to  this  defend- 
ant, and  he  has  since  continued  to  own  and 
possess  the  same.  The  estate  of  Jack  Price 
owes  no  debts,  and  the  only  interest  the 
plaintiff,  as  administrator,  could  have  in 
the  property  of  the  estate,  is  to  pay  off  and 
discharge  the  costs  in  the  court  of  ordinary 
incurred  while  administering  the  estate.  As 
administrator  he  became  bound,  so  far  as 
the  property  is  concerned,  for  any  claims 
against  the  estate  of  Jack  Price.  The  ad- 
ministrator is  solvent  and  able  to  respond 
to  the  payment  of  any  such  claims,  and,  even 
if  this  were  not  true,  his  bond  as  adminis- 
trator would  be  bound  therefor.  The  de- 
fendant at  the  time  he  purchased  the  prop- 
erty In  controversy  was  not  advised  of  the 
existence  or  pendency  of  said  administra- 
tion, he  has  never  been  called  upon  to  pay 
the  costs  of  the  court  of  ordinary,  and  be- 
fore filing  this  answer  he  offered  to  pay  off 
and  discharge  said  court  costs,  and  thereby 
entirely  discharge  the  estate  from  any  claim 
against  it,  which  offer  was  refused  by  the 
administrator.  It  is  averred  that  there  is 
nothing  involved  in  this  suit,  except  the 
costs  of  the  court  of  ordinary.  Defendant 
charges  that  the  present  suit  is  malicious, 
and  was  brought  for  the  purpose  of  causing 
him  loss  and  trouble.  He  prays  that  if,  upon 
the  trial  of  the  case,  he  should  prevail,  he 
thereupon  be  permitted  to  pay  the  said  costs 
and  charges  that  may  be  against  the  prop- 
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erty,  and  any  claim  tliat  plaintiff  aa  admin- 
latnLtor  holds  against  it,  and  that  the  costs 
of  this  proceeding  be  charged  and  decreed 
against  the  plaintiff.  There  is  a  further 
prayer  that  the  plaintiff  be  restrained  and 
enjoined  from  farther  proceeding  against 
the  property  in  question,  or  from  molesting 
the  defendant  In  respect  thereof. 

The  Jury  returned  a  verdict  for  the  de- 
fendant, and,  upon  a  motion  for  new  trial 
being  denied,  the  plaintiff  excepted. 

S.  0.  Townsend,  of  St  Marys,  for  plain- 
tiffs in  error. 

Conyers  &  Wilcox,  of  Brunswick,  and  Bm- 
mett  McElreath,  of  Eingsland,  for  defendant 
in  error* 

HILL,  J.  (after  stating  the  facts  as  aboye). 
[1]  1.  There  are  but  two  special  grounds  of 
the  motion  for  new  triaL  The  first  com- 
plains that  the  court  erred  in  permitting  a 
witness  for  the  defendant,  D.  B.  Gooner,  to 
answer  ithe  following  question  of  defend- 
ant's counsel,  over  objection:  "In  What  con- 
dition, with  regard  to  wedlock  or  marriage, 
were  Jack  Price's  [meaning  Henry  Mack 
Price]  father  and  mother  llylng  at  the  time 
he  was  bom?'  the  witness  answering,  **Liy- 
Ing  there  as  man  and  wife.**  The  objection 
to  this  testimony  was  that  there  was  no 
wedlock  among  slaves  before  the  war,  and 
that  the  witness  could  only  state  the  facts. 
It  is  insisted  that  it  was  for  the  Jury  to 
determine  whether  the  state  of  facts  recited 
by  the  witness  constituted  wedlock,  or  show- 
ed that  they  were  living  together  as  hus- 
band and  wife,  and  that  the  relation  of 
these  slaves  at  the  time  of  the  birth  of  the 
chUd  in  question  was  for  determination  en- 
tirely by  the  Jury.  We  do  not  agree  with 
this  contention.  We  think  it  was  competent 
for  the  witness  to  testify  to  the  fact  that 
the  father  and  mother  of  Henry  Mack  Price 
(who  were  slaves)  were  living  together  at 
the  time  testified  to  by  him  as  husband  and 
wife.     ClvU  Code  (1910)  |  2180,  provides: 

"Bvery  colored  child  bom  before  the  9th  day 
of  March,  1866,  is  hereby  declared  to  be  the 
legitimate  child  of  his  mother;  but  such  child 
is  the  legitimate  child  of  his  colored  father 
only  when  bom  within  what  was  regarded  as 
a  state  of  wedlock,  or  when  the  parents  were 
living  together  as  husband  and  wife." 

The  testimony  objected  to  was  competent 
to  show  that  the  parents  of  Henry  Mack 
Price  were  living  together  at  the  time  in- 
quired about  as  husband  and  wife. 

[21  2.  The  second  special  ground  of  the 
motion  for  new  trial  complains  of  the  fol- 
lowing charge  of  the  court: 

''Now,  the  presumption  of  law  is,  gentlemen, 
that  life  continues  for  7  years.  After  the  lapse 
of  7  years  there  is  no  presumption  of  contin- 
uance of  life.  The  law  presumes  that  it  con- 
tinues for  7  years,  but  no  longer.  If  you  should 
find  that  the  other  child,  soon  after  the  war,  or 


during  the  war,  or  before  the  war,  or  some 
time  thereabout,  left  this  part  of  the  country 
and  has  not  been  heard  of  since,  it  is  the  opin- 
ion of  the  court  that  the  presumption  would 
be  that  such  child  was  no  longer  in  life,  or  the 
presumption  of  life  would  not  continue  for 
longer  than  7  years  after  that  time— the  last 
time  such  child  was  heard  of  in  the  country 
from  which  he  may  have  gone." 

It  is  argued  that  this  charge  was  an  er- 
roneous statement  of  the  law  of  presump- 
tion of  death  by  absence ;  that  there  was  no 
evidence  that  the  child  referred  to  In  the 
charge  had  not  been  heard  from  within  7 
years  by  those  who  would  be  most  likely  to 
hear  from  him,  at  the  place  to  whi<di  he  had 
moved  in  another  state.  The  charge  com- 
plained of  was  Inappropriate  to  the  facts  of 
the  case,  and  was  erroneous  and  calculated 
to  mislead  the  Jury.  The  evidence  tended  to 
show  that  Henry  Black  Price,  his  mother, 
and  one  other  son  of  Jac^  Price  had  moved 
to  a  certain  point  in  Slorida  In  1869,  and 
that  the  other  son  and  mother  had  not  been 
heard  from  since ;  but  the  evidence  nowhere 
discloses  the  fact  that  Inquiry  was  made  at 
the  point  in  Florida  to  which  these  people 
had  moved  from  Georgia,  In  order  to  ascer- 
tain whether  they  were  living  or  dead,  nor 
whether  they  had  ever  been  heard  of  from 
that  point  by  those  who  would  be  most  like- 
ly to  hear,  and,  if  so,  when,  nor  whether 
Jack  Price  left  other  legitimate  children  or 
heirs  at  law.  In  Hansen  v.  OweuQ,  132  6a. 
648,  64  S.  B.  800,  this  court  held: 

"Where  it  is  sought  to  raise  a  presumption 
of  death,  by  reason  of  the  absence  of  a  person 
from  his  known  place  of  residence  or  domicile 
for  7  years  without  being  heard  from,  by  the 
testimony  of  a  witness  who  merely  makes  in- 
quiry to  lay  the  foundation  for  such  proof  and 
who  himself  is  not  cognisant  of  any  of  the  facts, 
the  evidence  must  show  that  there  has  been  an 
unsuccessful  effort  to  find  the  absent  person  by 
search  and  diligent  inquiry  at  his  last  known 
place  of  residence  and  among  his  relations  or 
acquaintances,  if  any,  and  it  must  appear  that 
the  absent  party  has  not  been  heard  from  for  7 
years  or  mors  by  those  who  would  be  most 
likely  to  hear  from  him.  Evidence  of  absence 
of  a  person  from  his  original  place  of  resi- 
dence will  not  raise  the  presumption  of  death* 
where  it  appears  that  he  has  moved  to  another 
place  and  there  located.' 


n 


In  the  opinion  It  is  said: 

"A  presumption  of  death  may  arise  where  a 
person  has  been  absent  from  his  known  place  of 
residence  or  domicile  for  7  years  without  being 
heard  from.  In  order  to  show  that  he  has  not 
been  heard  from  by  a  witness  who  merely  makes 
inquiry  for  the  purpose  of  making  proof  wlilch 
will  raise  a  presumption  of  death,  *  «  ^ 
the  evidence  must  show  that  there  has  been  an 
unsuccessful  effort  to  find  the  absent  person 
by  search  and  diligent  inquiry  at  his  latest 
known  place  of  residence  and  among  bis  rela- 
tions, or  acquaintances,  if  any;  and  it  must  ap- 
pear  that  the  absent  party  has  not  been  heard 
from  witiiin  7  years  by  those  who  would  be 
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most  likely  to  hear  from  bim.  Mere  abeeBce 
Ib  not  Buffident  to  raise  the  presumptipn.  A 
person  may  be  absent  from  his  home  or  from 
his  last  place  of  residence  in  this  state  for 
many  years  on  business,  or  for  other  saflScient 
.  reason,  bat  may  have  been  heard  of  by  his  fam- 
fly  or  friends;  or  a  (person  may  move  from  one 
locaBty  and  establish  a  residence  or  domicile 
in  another.  Brldence  of  absence  from*  his  orig- 
inal place  of  residence  will  not  raise  the  pre- 
■vmption  of  death,  where  it  appears  that  he  has 
moved  to  another  place.  Gray  v.  McDowell, 
6  Bush  (Ky.)  475;  Keller  v.  Stuck,  4  Redfield 
(N.  T.)  294.  See,  on  the  general  subject.  Gofer 
V.  Flanagan,  1  Ga.  538;  Adams  v.  Jones,  89 
Ga.  479;  Watson  v.  Adams,  103  Ga.  786,  80 
S.  B.  677;  13  Cyc  801." 

"Mere  proof  that  a  person  moved  away  to  an« 
other  state  and  has  not  been  heard  from,  with- 
out proof  of  absence  from  the  new  domicile, 
will  not  raise  a  presumption  of  death.*'  Barr  v. 
Chapman,  11  Ohio  Dec.  Reprint,  862,  80  Ohio 
Ia  J.  264.  Where  a  person  leaves  one  state  and 
takes  up  his  residence  in  another,  "it  must  be 
shown  ^at  he  has  been  absent  and  unheard  of** 
In  the  latter  place  for  "7  years,  •  ♦  •  to 
raise  a  presumption  of  death."  Wright  t. 
Jones,  23  N.  D.  191,  135  N.  W.  1120. 

For  other  cases  to  the  same  effect,  see 
Marqnet  r.  iBtna  Life  Ins.  Co.,  128  Tenn.  213, 
159  S.  W.  733,  L.  R.  A.  1915B,  749,  notes,  Ann. 
Cas.  1915B,  677,  where  the  Snpreme  Court  of 
Tennessee  held: 

'^o  raise  a  presumption  of  death  of  one 
from  7  years'  absence,  inquiry  must  be  made  at 
the  last  known  domicile  of  the  absentee,  and 
where  he  has  become  estranged  from  his  family, 
and  removes  to  a  town  different  from  its  place 
of  residence,  inquiry  at  the  latter  place  is  not 
saffident." 

And  see  Modern  Woodmen  t.  Ghromley, 
41  Okl.  532,  139  Pac  306,  L.  R.  A.  1916B, 
728,  notes,  Ann.  Cas.  1915C,  1063. 

There  Is  no  express  statutory  provision  In 
this  state  making  absence  froin  the  state 
for  7  years  the  ground  of  the  presumption 
of  death.  Some  of  the  states  have  such  stat- 
utes, such  as  Kentucky,  Missouri,  and  West 
Virginia.  Modem  Woodmen  v,  Ghromley,  su- 
pra; 17  C.  J.  1170.  The  only  provision  in 
our  Code  with  reference  to  such  presump- 
tion is  as  follows: 

'^ther  presumptions  of  law,  such  as  of  inno- 
cence, and  in  some  cases  of  guilt,  of  continu- 
ance of  life  for  7  years,  of  a  mental  state  once 
proved  to  exist,  and  all  similar  presumptions, 
may  be  rebutted  by  proof."  Civil  Code  (1910) 
i  6740. 

There  being  no  statutory  provisiott  in  this 
state,  therefore,  merely  making  absence' 
trom  the  state  the  ground  oi  the  presump- 
tion, the  common-law  rule  must  be  applied, 
which  is  as  ruled  in  Hansen  v.  Owens,  su- 
pra. We  conclude  from  the  foregoing  that 
the  charge  of  the  court  was  calculated  to 
mislead  the  Jury  into  believing  that  a  mere 
absence  for  more  than  7  years  from  this 


state^  without  more,  would  raise  a  presunq)- 
tion  of  the  death  of  the  absent  son  and  wife 
of  Jack  Price.  Thia  error  will  require  a  new 
trial. 

3.  As  the  case  is  returned  for  another 
hearing,  we  express  no  opinion  as  to  the  suf- 
ficiency of  the  evidence  to  support  the  yei^ 
diet 

Judgment  reversed. 

All  the  Justices  concur. 


(ISOQo.  229) 

RICHMOND  COUNTY  et  al.  v.  STEED,  Tax 
Reeolver,  et  al.    (No,.  1636.) 

(Supreme  Court  of  Georgia.    May  15,  1920.) 

(ByUabus  ly  i^  Court,) 

1.  Mandamos  ^=>ll7->Wrlt  lies  to  compel  tax 
reoelver  to  give  notice  and  make  assessment 
on  delinquent  property. 

A  tax  receiver  may,  in  a  proper  case,  he 
compelled  hy  mandamus  to  give  the  notice  as 
provided  under  the  Civil  (3ode  1910,  f  1057, 
and  to  assess  the  property  of  a  delinquent  tax- 
payer as  provided  under  the  Civil  Code  1910, 
i  1069. 

2.  Mandamus  ^s>l51  (I)— In  prooeeding  to  oom- 
pel  tax  receiver's  notice  and  assessment,  the 
deflnquent  taxpayer  is  not  neoessary  defend- 
ant. 

In  such  a  case  the  delinquent  taxpayer  is 
not,  as  a  general  rule,  either  a  necessary  or  a 
proper  party  defendant. 


3.  Mandamiis  «s>l6(l),  190— Will  not  \t%  grant- 
ed  If  nugatory;  costs  held  properly  taxed 
against  relators. 

Under  section  5443  of  the  CHvil  Code  1910, 
mandamus  will  not  he  granted  when  it  is  mani- 
fest that  the  writ  would  for  any  cause  be 
sngatory  or  fruitless;  nor  will  it  be  granted  on 
a  mere  suspicion  or  fear,  before  a  refusal  to 
act  or  a  wrongful  act  done, 

(a)  It  was  not  in  this  case  erroneous  to  dis- 
miss the  proceeding  for  mandamus,  and  to 
tax  the  cost  of  the  proceeding  against  the 
relator. 

(AddiHonia  9yHahut  (y  BUtorUA  BtaftJ 

4.  Mandamus  <8=»3(l)— Writ  Is  ordinarily  a 
remedy  for  offlolal  Inaction. 

Ordinarily,  the  writ  of  mandamus  Is  a  reme- 
dy for  official  inaction,  and  where  the  act  re- 
quired to  be  done  is  imposed  by  law  and  is 
peremptory  and  absolute,  and  hence  merely 
ministerial,  the  relator  has  a  clear  legal  right 
to  the  writ  and  is  without  other  specific  remedy. 

5.  Mandamus  «=»72— Writ  may  properly  com- 
mand the  exerolse  of  official  discretion  and 
Judgment. 

Where  the  act  required  to  be  done  involves 
the  exercise  of  some  official  discretion  and  judg- 
ment, the  writ  may  properly  command  him  to 
act,  or  may  set  him  in  motion,  but  will  not 
Iprther  interfere  with  his  action  or  direct  hijn 
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to  act  in  tny  specific  manner,  in  view  of  CiT. 
Code  1910,  §  5441. 

6.  Mandamus  ^s»l52  —  Persoos  Interested  In 
right  sought  to  be  enforced   may  fare  made 
parties. 
Technically  speaking,  the  only  proper  and 
necessary  party  defendant  in  a  mandamus  case 
is  the  respondent,  though  any  person  may  be 
made  a  defendant  who  has  an  interest  in  the 
right  sought  to  be  enforced  which  will  be  col- 
laterally deternuned  by  the  judgment  if  ren- 
dered as  prayed. 

Error  from  Superior  Court,  Richmond 
Oounty;  H.  G.  Hammond,  Judge. 

Mandamus  by  Richmond  Ck>unty  against  O. 
A.  Steed,  Tax  Receiver,  with  intervention  by 
the  State  of  Georgia,  which  was  made  a  pat- 
ty plaintiff  with  petition  to  make  E.  H.  Cal- 
laway, as  executor  of  J.  B.  White,  deceased, 
a  party.  Demurrer  of  the  executor  to  the 
petition  sustained  and  petition  for  manda- 
mus dismissed  at  petitioners*  costs,  and  they 
bring  error.     Aflarmed. 

The  will  of  J.  B.  White,  in  which  Judge  fil 
H.  Callaway  of  Richmond  county,  Qa.,  was 
named  as  executor,  was  probated  in  the 
court   of  ordinary  of  Richmond  county  in 

1917,  and  letters  testamentary  were  duly  is- 
sued to  the  executor  named.  The  executor 
filed  an  inventory  of  the  estate,  from  which 
it  appeared  that  the  testator  at  the  time  of 
his  death  owned  more  than  a  million  dol- 
lars worth  of  stocks  and  bonds  in  foreign 
corporations,  and  other  choses  in  action. 
These  securities  were  in  the  possession  of 
New  York  bankers.  The  commissioners  of 
roads  and  revenues  of  Richmond  county  as- 
certained that  none  of  this  personal  property 
had  ever  been  returned  for  taxation  in  Rich- 
mond county.  This  information  was  brought 
to  the  attention  of  the  tax  receiver,  and  he 
was  requested  to  Issue  the  statutory  notice 
to  the  executor  of  the  estate,  demanding  that 
he  make  a  return  of  said  property  for  the 
years  1911  to  1917,  inclusiva     On  June  4, 

1918,  the  tax  receiver  issued  the  statutory 
notice.  Before  the  expiration  of  the  20  days 
in  which  the  executor  had,  under  the  stat- 
ute, to  make  the  return  demanded,  the  re- 
ceiver withdrew  the  notice.  In  December, 
1918,  Richmond  county  filed  a  petition  for 
mandamus  to  require  the  tax  receiver  to  as- 
sess said  property  for  taxation  for  the  years 
named,  and  upon  the  best  information  ob- 
tainable, alleging,  in  addition  to  the  foregoing 
facts,  that  the  testator  was  a  resident  of  and 
domiciled  in  Richmond  county,  6a.,  at  the 
time  of  his  death,  and  that  the  tax  receiver 
in  withdrawing  the  statutory  notice  afore- 
said was  acting  against  the  interest  of  the 
county  and  in  the  interest  of  the  estate. 
Subsequently  the  state  of  Georgia  interven- 
ed and  was  made  a*  party  plaintiff  in  the 
mandamus  proceeding.     In  response  to  the 


mandamus  nisi,  the  tax  reoeiver  demurred 
and  answered.  In  his  answer  he  averred 
that  the  testator  lived  in  Richmond  county 
in  1910,  but  that  he  went  abroad  during  that 
year  and  never  returned  to  the  state  of 
Georgia,  dying  in  Italy  in  1917.  He  admit- 
ted that  the  testator  owned  at  the  time  of 
his  death,  as  shown  by  the  inventory  and  ap- 
praisement, the  securities  aforesaid.  He  al- 
leged that  he  did  not  know,  and  that  be  had 
no  satisfactory  evidence,  that  the  testator 
owned  the  said  securities  from  1911  to  1917, 
inclusive,  and  that  it  was  his  official  duty,  as 
he  conceived  it,  to  act  upon  reasonably  exact 
knowledge  or  information;  that  he  did  not 
know  whether  said  securities  were  liable  to 
taxation  by  Richmond  county,  in  the  circum- 
stances aforesaid,  and,  if  taxable,  the  value 
thereof. 

Subsequently  Richmond  county  and  the 
state  of  Georgia  filed  a  petition  in  which  it 
was  alleged  that  the  executor  of  J.  B.  White 
held  said  securities  and  was  vitally  interest- 
ed in  the  issues  involved;  that  said  execu- 
tor had  influenced  and  prevented  the  tax  re- 
ceiver from  assessing  said  property,' and  oy 
his  interference  with  the  said  receiver  had 
made  himself  a  party  in  fact  to  the  manda- 
mus proceeding;  and  prayed  that  he  be 
made  a  party  upon  the  record,  and  be  requir- 
ed to  raise  the  question  of  the  taxability  of 
said  property  and  the  value  thereof  in  the 
mandamus  proceeding  against  the  receiver. 
To  this  petition  the  executor  demurred,  up- 
on the  ground  that  he  was  neither  a  neces- 
sary nor  a  proper  party  defendant  in  said 
proceeding.  Hiereafter  the  tax  receiver 
amended  his  answer  and  alleged  that  he  had, 
on  June  10,  1919,  issued  a  second  notice  to 
the  executor,  demanding*  a  return  of  the 
aforesaid  securities  for  the  years  1911  to 
1917,  inclusive,  and  that  in  response  to  this 
notice  the  executor  had  filed  a  return.  The 
relators  filed  an  amendment  to  the  petition 
for  mandamus,  setting  out  in  detail  the  in- 
formation which  had  been  furnished  the  re- 
ceiver, and  alleging  that  the  returns  as  made 
by  the  executor  were  wholly  inadequate  and 
did  not  include  the  property  sought  to  be 
taxed.  They  prayed  that  the  returns  made 
by  the  executor  be  rejected,  and  that  the  re- 
ceiver be  compelled  to  assess  said  property 
as  required  by  law. 

On  June  14,  1919,  the  case  came  on  before 
the  Judge  for  a  hearing  upon  the  pleadings, 
and  the  judge  orally  announced  that  he 
would  not  issue  a  mandamus  absolute,  but 
that  he  would  retain  jurisdiction  of  the  case 
in  order  to  permit  counsel  for  the  relators  to 
take  the  depositions  of  the  New  York  bank- 
ers. Certain  depositions  were  taken,  and  in 
substance  they  disclosed  that  the  testator 
oWned,  during  the  years  1911  to  1917,  In- 
dnslve,  stocks  and  bonds  of  the  value  of  one 
and   a  quarter  million   dollars.     This   evi- 
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dence  was  submitted  to  the  tax  receiyer,  and  r  otherwise  ezpr^sed,  may  set  him  In  motion ; 


on  July  28,  1919,  he  rejected  the  returns  as 
made  by  the  executor,  and  assessed  said 
stocks  and  bonds  in  accordance  with  such 
evidence  for  the  years  in  question.  Thereup- 
on the  receiver,  by  amendment  to  his  answer, 
averred  that  he  had  so  assessed  the  proper- 
ty, and  prayed  that  the  mandamus  absolute 
be  denied.  The  relators  by  amendment  pray- 
ed that  the  assessment  be  confirmed,  and 
that  the  same  be  held  binding  upon  the  exec- 
utor, and  that  the  cost  of  the  proceeding, 
including  an  item  of  $250  as  expense  incur- 
red by  counsel  in  taking  the  depositions  of 
the  New  York  bankers,  be  taxed  against  the 
receiver. 

On  July  29,  1919,  the  Judge  passed  an  or- 
der sustaining  the  demurrer  of  the  executor 
to  the  petition  and  refusing  to  make  him  a 
party  defendant.  At  the  final  hearing  before 
the  judge  on  August  1,  1919,  the  court  re- 
fused the  mandamus  absolute  and  dismissed 
the  petition  at  the  cost  of  the  relators.  The 
county  of  Richmond  and  the  state  of  Geor- 
gia excited,  assigning  error  in  the  judgment 
sustaining  the  demurrer  of  the  executor,  in 
the  judgment  refusing  to  make  the  rule  abso- 
lute and  to  confirm  the  assessment  made  by 
the  reeeiver,  and  in  taxing  the  cost  against 
the  relators. 

Pierce  Bros.,  A.  It.  Franklin,  and  Wm.  K. 
Miller,  all  of  AugUsta,  for  plaintiffs  in  error. 

Gumming  &  Harper  and  Oallaway  &  How- 
ard, all  of  Augusta,  for  defendants  in  error. 

GEORGE,  J.  (after  stating  the  facts  as 
above).  [1,4,6]  Section  6440  of  the  Civil 
Code  declares: 

"All  official  duties  shoold  be  faithfully  ful- 
filled; and  whenever,  from  any  cause,  a  defect 
of  legal  justice  would  ensue  from  a  failure  or 
improper  fulfillment,  the  writ  of  mandamus  may 
issue  to  compel  a  due  performance,  if  there 
be  no  other  specific  legal  remedy  for  the  legal 
righta' 


n 


Ordinarily  the  writ  of  mandamus  is  a  rem- 
edy for  official  inaction.  City  of  Atlanta  v. 
Wright,  119  Ga.  207,  45  S.  B,  994.  Where 
the  act  required  to  be  done  is  imposed  by  law 
and  is  peremptory  and  absolute,  and  hence 
merely  ministerial  in  its  nature,  the  relator 
has  a  clear  legal  right  to  the  writ  and  is 
without  other  specific  remedy.  Under  sec- 
tion 6441  of  the  Civil  Code: 

"Mandamus  xdoes  not  lie  as  a  private  remedy 
between  individuals  to  enforce  private  rights, 
nor  to  a  public  officer  who  has  an  absolute  dis- 
cretion to  act  or  not,  unless  there  is  a  gross 
abuse  of  such  discretion;  but  it  is  not  confined 
to  the  enforcement  of  mere  ministerial  duties." 

Where  the  act  required  to  be  done  involves 
the  exercise  of  some  degree  of  official  discre- 
tion and  Judgment  upon  the  part  of  the  of- 
ficer charged  with  its  performance,  the  writ 
may  properly  command  him  to  act,  or,  as  is 


it  will  not  further  control  or  interfere  with 
his  action,  nor  will  it  direct  him  to  act  in 
any  specific  manner.  High  on  Extraordina- 
ry Legal  Remedies  (2d  Ed.)  i  24.  If  the  act 
which  involves  the  exercise  of  official  dis- 
cretion and  judgment  under  the  law  is  per- 
formed under  the  compulsory  process  of  the 
court,  obviously  the  act  is  the  act  of  the 
court,  and  not  of  the  official  required  by  law 
to  exercise  his  discretion  and  judgment.  Our 
decisions  agree  with  the  doctrine  stated.  See 
Jackson  v.  Cochran,  134  Ga.  396,  67  S.  E. 
825,  20  Ann.  Cas.  219 ;  Wood  v.  Board  of  Ed- 
ucation of  Washington  County,  137  Ga.  803, 
74  S.  E.  540. 

Under  section  1055  of  the  Civil  Code,  the 
owner  of  property  who  has  omitted  to  re- 
turn the  same  for  taxation  at  the  time  and 
for  the  years  the  return  eftiould  have  been 
made  is  required  to  do  so  for  each  year  he  is 
a  delinquent,  the  return  to  be  made  under 
the  laws,  rules,  and  regulations  as  they  ex- 
isted during  the  year  for  which  he  was  in 
default     Section  1057  of  the  Code  provides: 

"When  the  omitted  property  is  of  that  class 
which  should  have  been  returned  to  the  tax 
receiver  of  the  county,  the  said  tax  receiver 
shall  notify  in  writing  such  delinquent,  re- 
quiring that  he  shall  make  a  return  thereof 
within  twenty  days." 

If  the  delinquent  reuses  to  return  his  prop- 
erty after  notice  given  him,  "it  shall  be  the  duty 
of  the  tax  receiver  to  assess  such  property  for 
taxation  from  the  best  information  he  can  ob- 
tain as  to  its  value  for  the  years  in  default 
and  notify  such  delinquent  of  the  valuation, 
which  shall  be  final,  unless  the  taxpayer  raises 
the  question  that  it  is  excessive,  in  which  event 
the  further  procedure  shall  be  the  same  as  pro- 
vided by  law  when  the  value  of  returned  prop- 
erty iB  arbitrated."    Civil  Code,  f  1059. 

We  are  of  the  opinion  that  the  writ  of 
mandamus  may  properly  command  the  tax 
receiver  to  act ;  it  will  not  compel  the  doing 
of  any  act  In  a  specified  manner  which  in- 
volves the  discretion  and  judgment  of  the  re- 
ceiver. For  instance,  the  writ  will  not  lie  to 
fix  the  amount  of  the  assessment. 

[2]  2.  It  Is  insisted  that  a  proceeding  for 
mandamus,  with  respect  to  the  power  of  the 
court  to  make  parties  defoidant,  stands  sub- 
stantially upon  the  same  footing  as  a  suit  in 
equity.  The  case  of  Tarver  v.  Dalton,  134 
Ga.  462,  471,  67  S.  E.  929,  933  (29  L.  R.  A. 
[N.  S.]  183,  20  Ann.  Cas.  281),  is  cited  in  sup- 
port of  this  contention.  In  the  opinion  in 
that  case,  it  was  said: 

"The  plaintiff  complains  that  the  presiding 
judge  erred  in  making  the  Crown  Cotton  Mills 
a  party  defendant,  upon  the  motion  of  the 
municipal  authorities.  The  mills  were  vitally 
interested  in  the  question  as  to  whether  or  not 
the  contract  between  it  and  the  city  was  valid, 
and  whether  or  not  the  latter  should  proceed 
against  it  for  the  collection  of  the  taxes  alleged 
to  be  due.    In  the  answer  of  the  miUs  it  was 
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stated:  Tbis  defendant  has  no  objection  to  be- 
ing made  a  party  defendant  to  said  action,  in- 
asmuch as  it  is  interested  in  the  questions 
sought  to  be  adjudicated  by  said  petition.'  In 
26  Cyc  415,  it  is  said:  'Individuals  or  corpo- 
rations who  have  a  special  legal  interest  in  the 
subject-matter  of  a  mandamus  proceeding  and 
whose  rights  will  be  collaterally  determined  by 
a  judgment  awarding  the  writ^  may  properly  be 
joined  as  parses  respondent,  and  axe  generally 
required  to  be  so  joined.*  The  court  committed 
no  error  in  making  the  mills  a  party  defend- 
ant" 

The  relator  in  that  case  was  a  citizen  and 
taxpayer  of  the  city.  The  mandamus  was 
against  the  municipal  authorities  to  compel 
the  levy,  assessment,  and  collection  of  the 
tax  against  the  property  of  the  Grown  Cot- 
ton Mills  within  the  municipality.  The  mu- 
nicipal authorities  relied  upon  the  validity 
of  a  contract  with  the  Crown  Obtton  Mills. 
The  city  was  a  party  to  the  contract  The 
Crown  Ootton  Mills,  the  other  party  thereto, 
did  not  object  to  being  made  a  party  de- 
fendant to  the  action.  No  such  issues  are 
raised  by  the  tax  receiver  in  the  present 
case. 

[6]  Technically  speaking,  the  only  proper 
and  necessary  party  defendant  in  a  manda« 
mus  caae  ia  the  respondent  However,  the 
authorities  generally  agree  that  any  person 
may  be  made  a  defendant  who  has  an  inter- 
est in  the  right  sought  to  be  enforced  which 
will  be  collaterally  determined  by  the  judg- 
ment if  rendered  as  prayed.  The  rple  Is  for 
the  protection  of  the  person  so  affected. 
Some  cases  go  to  the  extent  of  holding  that 
the  procedure  is  solely  for  the  protection  of 
such  person.  See  State  v.  Fsltbobb  St  B., 
etc.,  Co.,  81  Kan.  430,  105  Pac.  704,  2S  Ii.  B. 
A.  (N.  S.)  1082,  and  note  in  105  Am.  St  Bep. 
125.  The  writ  Of  mandamus  is  a  common^ 
law  writ  Bowen  v.  Whlddon,  143  Ga.  351, 
85  S.  B.  122.  In  Gay  v.  Gilmore;  76  ©a.  725, 
it  "wM  held:  "The  writ  of  mandamus  is  a 
'Common-law  writ  with  which  equity  has 
nothing  to  do."  Mandamus  Is  an  extraordi- 
nary legal  remedy.  In  the  instant  case,  as 
we  have  already  indicated,  the  true  scope  of 
the  writ  is  to  set  the  tax  receiver  in  motion. 
He  cannot  be  compelled  to  do  in  a  specified 
manner  any  act  which  involves  his  discre- 
tion and  judgment  He  cannot  be  compelled 
to  place'  any  patticular  value  upon  the  delin- 
quent's property.  Hence  it  would  seem  that 
the  taxpayer  is  neither  a  necessary  nor  prop- 
er party  defendant  to  the  proceeding.  Fur- 
thermore, the  statutory  methods  provided 
for  the  levy,  assessment,  and  collection  of 
taxes,  and  particularly  taxes  of  delinquent's, 
aie  not  merely  cumulative ;  they  are  exhawh 


tlve.  See  State  v.  W.  ft  A.  EU  Co.,  136  Ga. 
619, 626. 71  S.  E.  1055,  and  citaUons.  The  writ 
of  mandamus  against  a  taxpayer  is  not  a  rem- 
edy provided  by  statute  for  Uie  collection  of 
taxes.  A  departure  from  the  settled  doctrine 
will  result  in  confusion.  The  settled  policy 
of  the  state  is  that  there  shall  be  no  Judicial 
Interference  with  the  collection  of  taxes,  ex- 
cept, of  course,  as  provided  by  statute.  Our 
statutes  permit  the  taxpayer  to  contest  the 
taxability  of  his  property  by  a  suit  in  equity ; 
and  to.  have  the  valuation  of  his  property  fix- 
ed by  a  board  of  arbitrators.  See  Civil 
Oode,  §  1059;  Acts  1910,  pp.  22,  24,  29 
(Park's  Ann.  Code,  g§  1061,  1116d).  The  acts 
of  the  taxpayer  did  not  amount  to  a  waiver 
of  his  statutory  rights. 
[3]  3.  Under  the  avll  Code,  |  5443: 

"Mandamus  will  not  be  granted  when  it  Is 
manifest  that  the  writ  would,  for  any  cause, 
be  nugatory  or  fruitless;  nor  will  it  be  grant- 
ed on  a  mejre  suspicion  or  fear,  before  a  refusal 
to  act  or  a  wrongful  act  done." 

The  tax  receiver  had  fully  compllecl  with 
the  prayers  of  the  petition ;  that  is,  he  had 
called  upon  the  executor  to  make  a  return  of 
the  specific  property  for  the  years  in  ques- 
tion ;  the  executor  had  made  a  return,  which 
was  rejected  by  the  receiver,  and  the-recelv- 
er  had  assessed  the  property  in  accordance 
with  the  evidence  eubmitted  to  him  by  the 
plaintUfs.  Thia  being  true,  the  court  prop- 
erly declined  to- make  the  writ  absolute. 

Error  is  assigned  in  the  judgment  of  the 
court  taxing  the  costs  against  the  relators, 
and  in  refusing  to  tax  the  costs  against  the 
receiver.  It  is  insisted  that  the  amount  of 
$250  expended  by  the  relators  in  going  to 
New  York  and  taking  the  testimony  of  the 
Kew  York  bankers  should  have  been  taxed 
against  the  receiver.  If  the  receiver  is  Liable 
for  costs  at  all,  it  is  needless  to  say  that  be 
is  liable  only  for  legal  costs.  The  duties  Im- 
posed upon  the  receiver  by  sections  1057  and 
1059,  supra,  involve  some  degree  of  discre- 
tion and  judgment  on  the  part  of  the  omdal, 
as  heretofore  held.  The  Code  does  not  limit 
the  time  in  which  the  receiver  Is  to  call  up- 
on the  delinquent  to  make  a  return  of  his 
taxes.  It  was  not  shown  that  the  receiver 
had  positively  refused  to  require  the  execu- 
tor to  make  a  return  under  section  1057  of 
the  Code.  Nor  can  it  be  said  that  a  gross 
abuse  of  discretion  In  refusing  sooner  to  re- 
quire the  executor  to  make  a  return  was 
made  to  appear.  In  such  circumstances  it 
cannot  be  said  that  the  judge  erred  in  tax- 
ing the  costs  against  the  relators. 

Judgment  affirmed. 

All  the  Justices  concur. 
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the  petition^  on  the  ground  that  no  eaiue;  oi  ac« 


(2K  Ga.  App..  28l>  ' 

GENERAL    FIRE    EXTINGUISHER    CO.  V. 
DANIEL  at  aL    (No.  10956.) 

(Court  of  Appeals  of  Georgia,  Division  No,  1. 

May  11,  1020.) 

(8yUabu$  by  the  Oowri.) 

Maater  and  servant  «=»I55(I),  258(9)— NeglU 
gence  <&=3>56(l),  1 1 1  (3)— Warnlno  of  obvl- 
oua  danger  unnecessary;  prexinate  oause  of 
injary  to  servant  held  aot  sofBolently  pleads 
ad;  proximate  oause  of  Injury  tost  of  liaMiity; 
where  proximate  oause  does  not  appear,  de- 
murrer must  bo  smtained. 
The  trial  judge  erred  in  overroling  the  de- 
murrer to  the  petition. 

(a)  The  allegations  of  the  petition  clearly 
showing  that  the  negligence  charged  against 
the  defendant  was  not  the  main,  controlling, 
preponderating,  or  -proximate  cause  of  his  in- 
jury, the  court  should  have  sustained  the  de- 
murrer. 

(b)  "Negligence,  to  be  the  basis  of  recovery, 
must  be  the,  proximate  cause  of  the  injury;  and, 
if  the  injury  would  have  occurred  regardless 
of  the  negligent  act,  there  can  be  no  recovery." 

(c)  "In  a  suit  for  damages  on  account  of 
personal  injuries,  brought  by  a  servant  against 
his  master,  where,  among  varioua  allegations 
of  negligence,  it  ia  charged  that  the  defendant 
failed  to  furnish  the  plaintiff  a  reasonably  safe 
place  in  which  to  work,  and  it  affirmatively  ap- 
pears from  the  petition  that  the  plaintiff's  in«> 
juries  were  not  caused  by  the  character  of  the 
place  in  which  he  was  put  to  work,  or  in  any 
manner  connected  therewithf  such  an  allega- 
tion of  negligence  can  not  be  made  ^he  basis 
of  a  recovery," 

(d)  *'If  the  danger  be  obvious  and  as  easily 
known  to  the  servant  as  to  the  master,  the 
latter  wHl  not  be  liable  for  failing  to  give 
warning  of  it." 

Error  from  City  CJonrt  ot  Polk  Oounty; 
J.  li.  Tiaon,  Judge. 

Action  by  Mrs.  B,  O.  Daniel  against  the 
Noble-Beverldge  Company  and  the  General 
Fire  Extinguisher  Company.  Demurrer  of 
defendant  General  Fire  Extinguisher  Com- 
I>any  overruled,  and  it  brings  error.  Be- 
versedL 

McDaniel  &  Black,  of  Atlanta,  for  plain- 
tiff in  error. 

W.  W.  Mundy  and  Bunn  &  Trawick,  all  of 
GedartowQ,  for  defendanta  in  error. 

BliOODWOKTH,  J.  So  far  as  the  bill  of 
exceptions  shows,  only  one  of  the  defendants 
filed  a  demurrer  to  the  petition.  The  learn- 
ed judge  who  presided  overruled  the  demur- 
rer, and  in  his  order  stated  the  allegations 
of  the  petition  and  his  reasons  for  overrul- 
ing the  demurrer,  as  follows: 

"Plaintiff  brings  this  action  against  the  No- 
ble-Beveridge  Company  and  the  General  Fire 
Extinguisher  Ck)mpany  for  the  homicide  of  her 
haaband.  The  defendant  General  Fire  Extin- 
guisher Company  filed  a  general  demurrer  to 


tion  waa  aet  forth  againat  it  l%e  orighial  peti« 
tion  alleges  that  while  tdie  deceased  was  working 
in  a  pit  or  excavation  some  eight  feet  deep^ 
installing  machinery  as  the  servant  of  the  Gen** 
eral  Fire  Extinguisher  Company,  the  excava-* 
tion  boiag  immediately  at  the  junction  of  two 
platforma  over  which  trackmen  of  the  Noble- 
Bevetldge  Company  were  conveying  bales  of 
doth,  he  was  killed  by  one  of  the  truckmen  neg- 
ligently operating  the  trucks,  causing  a  bale 
of  doth  to  be  thro\vn  from  the  trucks  Into 
the  pit  and  on  the  deceased;  that  in  trucking 
the  bales  of  cloth  from  one  platform  to  the 
other,  which  met  at  right  angles,  the  Centrifu- 
gal force  brought  about  by  running  the  trucks 
around  or  from  one  platform  to  the  other  caus- 
ed the  bale  of  doth  to  be  thrown  from  the 
trucks  into  the  pit  and  onto  the  deceased,  there- 
by causing  his  death.  Tfxe  petition,  as  amended 
alleges  that  the  deceased  was  at  labor  instaU- 
ing  the  machinery  in  the  pit;  that  bis  work  re- 
quired him  to  stoop  over  and  look  downward 
at  the  machinery  being  installed;  that  he  could 
not  see  or  know  what  was  taking  place  outside 
the  pit;  that  he  could  not  know  that  the  plat- 
form was  being  uaed  at  all;  that  his  master 
knew  or  ought  to  have  known  of  its  use  and  the 
danger  Inddent  to  its  use;  that  he  was  not 
warned  of  the  danger;  that  he  could  not  have 
discovered  the  danger  by  ordinary  care.  It  is 
alleged  that  the  master  was  negligent  in  fall- 
ing to  provide  a  reasonably  safe  place  for  de- 
ceased to  work;  in  failing  to  exerdse  ordinary 
care  in  the  use  of  the  platform  while  deceased 
was  at  work  in  the  pit;  in  failing  to  warn  de- 
ceased of  the  danger;  that  the  master  was 
negligent  by  its  failure  to  protect  the  deceased 
by  proper  guardrails,  or  other  means  while 
he  was  at  work  in  the  pit;  and  that  these  acts 
of  negligence  of  the  master  in  failing  to  provide 
a  reasonably  safe  place  for  deceased  to  work 
were  the  proximate  cause  of  his  death.  There 
are  other  allegations,  but  these  are  all  essen- 
tial for  the  consideration  of  the  demurrer. 

''The  demurrer  raises  the  question  aa  to  the 
proximate  cause  of  the  homidde.  If  the  proxi- 
mate cause  be  the  negligence  of  the  servant 
of  the  Noble-Beveridge  Company,  then  it  is 
clear  that  the  demurrer  should  be  sustained. 
If  the  proximate  cause  is  the*  failure  of  the 
master  to  provide  a  reasonably  safe  place, 
then  the  plaintiff  may  recover.  'Questiona  of 
negligence  are  for  the  jury  alone,  and  the  de- 
termination of  the  proximate  cause  ia  involved 
in  and  essential  to  the  ascertainment  of  what 
negligence,  as  well  as  whose  negligenoe,  the  in- 
jury is  properly  attributable  to.  A  court  can 
no  more  determine  upon  an  lasoe  as  to  what 
particular  act  or  circumstance  was  the  proxi- 
mate cause  of  an  alleged  injury  than  it  can 
determine  that  the  same  particular  act.  was 
an  act  of  negligence.'  White  t.  S.  A.  L.  By., 
14  Ga.  App.  139,  80  S.  E.  667.  If  the  alleged 
negligent  act  of  the  master  contributes  to  the 
injury  of  the  servant  by  his  failure  to  provide 
a  reasonably  safe  place,  then  the  servant  may 
recover,  although  there  may  be  an  intervening 
negligent  act  of  a  third  person.  'If  l^e  negli- 
gence of  the  master  oontril^utes  to  the  injury 
of  the  servant,  it  must  necessarily  become  an 
immediate  cause  of  the  injury,  and  it  is  no  de- 
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f ense  that  another  is  likewise  guilty  of  wrong/ 
Gheeney  v.  Ocean  Steamship  Co.,  92  Ga.  732, 
19  &  E.  33,  44  Am.  St.  Rep.  113,  and  cases 
dted.  *The  rule  that  the  servant  takes  the 
risk  incident  to  his  work  does  not  exempt  the 
master  from  liability  for  death  of  servant  re- 
sulting from  a  negligent  failure  to  provide  a 
safe  place,  if  servant  is  free  of  contributory 
negligence.'  Middle  Ga.  &  A.  Ry.  Go.  v.  Bar- 
nett,  104  Ga.  582,  30  S.  B.  771.  The  petition 
as  amended  makes  it  issuable  as  to  proximate 
cause  and  the  acts  of  negligence,  therefore  the 
demurrer  is  overruled." 

There  can  be  no  difference  between  the 
trial  Judge  and  this  court  as  to  the  general 
principles  announced  In  his  order  copied 
above.  They  are  the  fixed  law  of  the  state. 
We  differ  with  him,  however.  In  their  ap- 
plication to  this  case.  Where  the  allega- 
tions of  the  petition  clearly  show  that  the 
proximate  cause  of  the  injury  was  the  act 
of  a  third  person,  to  which  no  act  of  the 
defendant  contributed,  no  issue  of  fact  is 
raised  which  should  be  submitted  to  the  Ju- 
ry, and  the  petition  should  be  dismissed. 
Eliminating  the  conclusions  of  the  pleader, 
and  admitting  every  fact  alleged  in  the  peti- 
tion to  show  negligence,  the  plaintiff  would 
not  be  entitled  to  recover,  for  there  is  no 
fact  alleged  which  shows  that  any  negli- 
gence on  the  part  of  the  defendant  was  the 
proximate  cause  of,  or  had  anything  to  do 
with,  the  injury  to  the  deceased;  but  it  is 
clearly  shown  by  the  petition  that  the  prozi* 
mate  cause  of  the  injury  was  the  act  of  the 
servant  of  the  other  defendant  in  the  case, 
title  Noble-Beverldge  Company,  in  negligent- 
ly throwing  the  heavy  bale  of  duck  from  its 
platform  into  the  pit  on  the  deceased.  In 
his  order  the  trial  Judge  correctly  said: 

"If  the  proximate  cause  be  the  negligence  of 
the  servant  of  the  Noble-Beveridge  Company, 
then  it  is  clear  that  the  demurrer  should  be 
sustained." 

In  Shaw  v.  Mayor,  etc,  of  Mhcon,  6  Ga. 
App.  306,  64  &  E.  1102,  it  was  held : 

**The  allegations  of  the  petition  clearly  show- 
ing that  the  negligence  charged  against  the  de- 
fendant was  not  the  main,  controlling,  prepon- 
derating, or  proximate  cause  of  his  injury,  the 
court  did  right  in  sustaining  a  demurrer  and 
dismissing  the  petition." 

See,  also,  Ayers  v.  Lw  &  N.  R.  Co.,  5  Ga. 
App.  466,  63  S.  E.  530;  Sou.  Ry.  Co.  v.  Bar- 
ber, 12  Ga.  App.  286,  77  S.  E.  172;  Corley 
V.  Cobb  County,  21  Ga.  App.  219,  03  S.  E. 
1015 ;  Harper  v.  Fulton  Bag  &  Cotton  Mills, 
21  Ga.  App.  322,  94  S.  E.  286;  Charleston 
it  Western  Carolina  Ry.  Ca  v.  Patton,  22 
Ga.  App.  554,  556,  557,  96  S.  E.  504;  Hig- 
ginbotham  t.  Rome  Ry.  &  Light  Co,,  23  Ga. 
Ai9.  753,  755,  99  S.  B.  638;  Crown  Cotton 
Mills  T.  McNally,  128  Ga.  35,  51  S.  E.  13 

(2,  3). 

While  the  petition  alleges  that  the  Gen- 
eral Sire  Extinguisher  Company  failed  to 


furnish  the  deceased  with  a  reasonably  safe 
place  to  work,  it  is  also  dear  from  the  alle- 
gations of  the  petition  that  the  injury  was 
not  caused  by  the  character  of  place  in 
which  he  was  working. 

''In  a  suit  for  damages  on  account  of  persona) 
injuries,  brought  by  a  servant  against  his  mas- 
ter, where,  among  various  allegations  of  negli- 
gence, it  is  charged  that  the  defendant  faUed 
to  furnish  the  plaintiff  a  safe  place  in  which 
to  work,  and  it  affirmatively  appears  from  the 
petition  that  the  plaintiflPs  injuries  were  not 
caused  by  the  character  of  the  place  in  which 
he  was  put  to  work,  or  in  any  manner  connected 
therewith,  such  an  allegation  of  negligence  can- 
not be  made  the  basis  of  a  recovery."  Moseley 
V.  Schofields  Sons  Co.,  123  Ga.  197,  51  S.  £. 
309(1). 

Defendant  is  alleged  to  have  been  negli- 
gent in  failing  to  provide  guard  rails  around 
the  pit  in  which  deceased  was  working.  It 
is  clear  from  the  allegations  of  the  petition 
that  such  rails,  had  they  been  there,  would 
not  have  protected  the  deceased  against  the 
heavy  bale  of  duck. 

"Negligence,  to  be  the  basis  of  recovery,  must 
be  the  proximate  cause  of  the  injury;  and  if 
the  injury  would  have  occurred,  regardless  of 
the  negligent  act,  there  can  be  no  recovery." 
Vinson  v.  WilUngham  Cotton  Mills,  2  Ga.  App. 
53,  58  S.  E.  413  (4). 

If  there  had  been  any  defect  in  the  pit 
which  was  known  to  the  master  and  un- 
known to  the  servant,   and  of  which   the 
servant  did  not  have  equal  opportunity  with 
the  master  of  knowing,  and  that  defect  caus- 
ed the  death  of  the  servant,  then  the  plain- 
tiff could  predicate  negligence  upon  an  alle- 
gation that  the  servant  had  been  sent  to  work 
in  a  place  which  was  not  ''reasonably  safe*'; 
but,  under  the  allegations  of  fact  in  the  peti- 
tion, the  pit  was  within  Itself  a  perfectly 
safe  place  to  work,  and  nothing  in  its  con- 
dition contributed  to  the  death  of  deceased, 
and  no  negligence  relative  to  it  concurred 
with  the  alleged  negligence  of  the  other  de- 
fendant.    The  petition  does  not  show   that 
prior  to  this  accident  there  had  ever  been 
any  goods  thrown  from  the  platform  to  the 
ground  where  the  pit  was  by  the  mnning  of 
trucks,  and  nothing  is  alleged  that  would 
put  the  defendant  on  inquiry  as   to    such 
possible  occurrence.    This  defendant  had  a 
legal  right  to  rely  upon  the  exercise  of  care 
on  the  part  of  its  codefendant.     This  was 
"a  totally  unanticipated,  isolated  act  of  neg- 
ligence," and  neither  railings  nor  warning 
would  have  been  of  avail.     In  addition  to 
the  above,   the  deceased  had  equal    oppor- 
tunity with  the  master  of  kno\\ing  the  con- 
dition of  the  platform,  its  location  relative 
to  the  pit,  and  the  use  to  which  it  was  be- 
ing put  and  about  which  negligence  is  al- 
leged, and  he  voluntarily  assumed  the  risk. 
Van  Dyke  v.  Menlo  Fruit  Co.,  129  Ga.  532, 
58  S.  El  215  (1).    ':if  the  danger  be  obTious 
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and  as  easily  known  to  the  servant  as  to 
the  master,  the  latter  will  not  be  liable  for 
failing  to  give  warning  of  it"  Hendrix  v. 
Vale  Royal  Mfg.  Co.,  134  Ga.  712,  68  S.  B. 
483(1).  See,  also,  Holland  v.  Durham  Coal 
&  Coke  Co.,  131  6a.  715,  63  S.  B.  290(2); 
Postal  Telegraph  Cable  Co.  v.  Keeley,  134 
Ga.  218,  67  S.  E.  803. 

We  think  the  foregoing  principles  are 
ccmtrolling  in  this  case,  and  that  the  trial 
judge  erred  in  overruUng  the  demurrer  to 
the  petition. 

Judgment  reversed. 

BROYLES,  C  J.,  and  LUKE,  J^  concur. 


(25  Ga.  App.  110) 

CENTRAL  OF  GEORGIA  RY.  CO.  v.  HART- 
LEY. (No.  10757.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  7,  1920.) 

(Svllahui  5y  Ediiorit^l  Staff.) 

1.  Ploadlng  <ds>2l8(4)— Where  petltioo  showa 
plalntiflP  cannot  recover,  court  should  dismiss 
on  demurrer. 

Where  petition  indisputably  shows  on  its 
face  that  plaintiff  is  not  entitled  to  recoyer, 
and  the  question  is  made  by  general  demurrer, 
the  court  should  dismiss  the  action,  though  such 
rule  cannot  properly  be  invoked  except  in  cases 
60  plain  as  will  in  no  wise  admit  of  a  reasonable 
contrary  interpretation. 

2.  Rallroad8^=s>344(l)— Matters  of  Inducement 
need  not  be  precisely  alleged. 

Defendant  cannot  complain  that  the  owner* 
ship  of  a  cab  and  engine  and  their  exact  loca- 
tion and  distances  from  crossing  were  not  pre* 
cisely  set  out  in  the  petition  for  injury  at  a 
crossing. 

3.  Continuance  ^s:»24«»Oenla!  of  centtnuanco 
for  absent  witness  held  not  abuse  of  discre- 
tion. 

Where  the  record  in  an  action  for  injury 
at  a  crossing  accident  shows  that  the  evidence 
of  an  absent  witness  related  to  the  environ- 
ment and  to  distances  as  to  which  there  was 
practically  no  dispute,  and  where  an  expert 
civil  engineer  testified  thereon  for  defendant, 
and  it  put  in  evidence  a  detailed  map  or  draw- 
ing showing  the  situation  and  locality,  the  denial 
of  a  continuance  for  the  absence  of  the  witness 
was  not  an  abuse  of  discretion,  in  view  of  Oiv. 
€k>de  1910,  H  6715,  6721. 

4.  Evidence  ^=»474(I7)— Opinion  evidence  rule 
does  not  prevent  injured  plaintiff  from  testi- 
fyfng  as  to  his  decreased  earnino  capacity. 

The  rule  that  in  an  action  for  personal  in- 
jury plaintiff  cannot  prove  by  a  general  state- 
ment the  amount  of  his  damage  will  not  preclude 
his  testimony,  subject  to  cross-examination,  as 
to  the  annual  value  of  his  personal  services 
prior  to  and  after  the  injury,  especially  where 
he  goes  into  fuU  details  as  to  the  facts  on 
which  his  opinion  is  based. 


5.  Railroads  ^=»351( I)— Instructions  on  ordi- 
nary care  held  correct. 

In  an  action  for  personal  injury  at  a  rail- 
way crossing,  the  court's  expression  that  '*the 
standard  of  ordinary  care  is  invariable"  was  not 
error,  where  it  was  dear  that  the  jury  were 
directed  to  apply  as  a  standard  that  care  which 
every  prudent  man  exercises  under  the  same 
or  similar  etrcivnstances. 

6.  Railroads  <i^346  (2)— Presumption  of  neglf- 
Oence  arises  from  Injury. 

Under  Oiv.  Code  1910,  g  2780,  on  a  showing 
of  injury  at  a  railway  crossing  by  the  raonlng 
of  cars,  a  presumption  of  liability  arose  against 
defendant  in  respect  to  the  negligence  charged, 
unless  it  showed  that  its  agents  had  exercised 
all  ordinary  and  reasonable  care  and  diligence. 

7.  Trial  «=»287— Use  of  the  word  ''defendant" 
Instead  of  ''plaintiff"  In  a  charge  held  net  nls« 
leading. 

In  an  action  for  injury  in  crossing  accident, 
the  court's  use  of  "defendant"  iostead  of  "plain- 
tiff** in  charging  that  plaintiff  could  not  recover 
if  he  had  not  exercised  ordinary  care  to  avoid 
the  consequences  of  defendant's  negligence,  If 
existing,  or  if  it  might  reasonably  appre- 
hended that  it  existed,  could  not  reasonably  be 
misleading,  especially  where  the  charge  other- 
wise stated  the  same  principle  of  law  correctly. 

8.  Trial  ^=»296(  10)— Charge  as  to  Impeach* 
ment  of  witnesses  by  contradictory  state- 
ments held  not  erroneous. 

A  charge  of  the  impeachment  of  witnesses 
by  contradictory  statements  conforming  to  Civ. 
Code  1910,  §§  6881,  6884,  and  not  reasonably 
excluding  from  the  jury  the  atteged  contradic- 
tory statements  previously  made  in  writing  by 
the  witness  and  offered  by  defendant,  was  not 
error,  where  the  court  thereafter  called  special 
attention  to  the  document  as  evidence  admitted 
for  their  consideration. 

0.  Trial  c=>228(3)  —  Language  of  appellate 
courts  is  not  Intended  to  meet  requirements  of 
charges. 

Appellate  courts  in  discussing  cases  fre- 
quently make  use  of  language  which,  though  em- 
bodying sound  principles  of  law,  is  not  intended 
to  be  adjusted  to  the  requirements  and  pro- 
prieties of  a  charge  to  be  given  to  juries. 

10.  Trial  «=:>260(t)  —  Where  conflicting  evi- 
dence sustains  verdict  antf  charge  was  full 
and  clear,  refusal  of  more  exact  charge  not 
erroneous. 

The  refusal  of  a  charge  precisely  adjusted 
and  specifically  bearing  on  the  issues  was  not 
error,  where  the  trial  judge  thereafter  am- 
plified the  principle,  and  the  charge  was  dear, 
fsir,  and  exhaustive,  and  where,  while  the  evi- 
dence was  confilcting,  it  amply  supported  the 
verdict,  and  the  case  was  not  dose  and  doubt- 
ful. 

11.  Jury  ^s»90— Husband  not  related  to  those 
related  to  wife  by  marriage. 

While  marriage  wiU  relate  the  husband  by 
aflSnity  to  the  blood  relations  of  the  wife,  it 
win  not  relate  him  to  those  merely  related  by 
marriage  to  bis  wife  so  as  to  disquaU^  them 
from  sitting  as  a  juror  in 'husband's  case. 


^s»For  other  eases  Me  same  topio  and  KET-NUMBER  In  all  Key  •Numbered  Digests  and  Indexes 
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EiFror  from  Superior  Ck>urt,  Washington 
County;  R.  N.  Hardeman,  Judge, 

Action  by  A.'Ia  Hartley  against  the  Cen- 
tral of  Georgia  Railway  Company.  Verdict 
and  Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  defendant  brings  error.  Af- 
flxmed. 

Erans  ft  Evans  and  W.  AL  Croodwin,  all  of 
SandersvUle,  and  Ijovett  &  Powell,  of  Syl- 
vania,  for  plaintiff  In  error. 

R.  R.  Arnold,  of  Atlanta,  and  Jordan  & 
Harzis,  of  Sanderayille,  for  defendant  in  er- 
ror. 

JENKINS,  P.  J.  Hartley  sought  to  re- 
cover damages  for  alleged  personal  injuries 
claimed  to  have  been  inflicted  by  the  opera- 
tion of  the  defendant's  cars  while  he  was 
driving  a  buggy  over  a  public  street  and  rail- 
way crossing  In  the  city  of  Tennille.  Various 
charges  of  negligence,  which  it  is  alleged 
occasioned  the  Injiiry,  are  brought  against 
the  defendant,  including  a  violation  of  the 
"blow  post  law"  then  of  force  (Parl&*s  Ann. 
Civ.  Code,  i  2675),  an  allegation  that  the  de- 
fendant's train  was  being  moved  at  the  time 
and  place  of  the  accident  at  an  excessive 
rate  of  speed,  to  wit,  25  or  30  miles  per  hour, 
failure  to  keep  a  proper  lookout,  failure  to 
give  a  proper  signal,  and  a  violation  of  a 
valid  municipal  ordinance  limiting  the  speed 
of  trains  within  said  city  to  8  miles  per  hour. 
The  defendant  denied  each  of  the  acts  of  neg- 
ligence diarged  against  it,  and  further  con- 
tended that  the  proximate  cause  of  the  in- 
jury was  the  negligence  of  the  plaintiff  him- 
self. It  also  demurred  to  the  petition,  both 
generally  and  specially,  and  to  the  overruling 
of  the  demurrers  exceptions  are  taken.  The 
evidence  was  in  sharp  conflict  upon  prac- 
tically every  issue  raised  by  the  petition  and 
the  answer.  The  jury  found  for  the  plain- 
tiff in  the  sum  of  ^7,500,  and  the  refusal  of 
the  trial  judge  to  grant  a  new  trial  is  com- 
plained of.    Held: 

[1]  1.  The  court  did  not  err  in  overruling 
the  general  demurrer  to  ibe  petition.  Ordi- 
narily issues  relating  to  negligence,  including 
contributory  negligence — ^that  is,  negligence 
on  the  part  of  the  defendant  as  well  as  on 
the  part  of  the  plaintiff — are  questions  which 
lie  peculiarly  within  the  province  of  the  jury 
to  determine.  As  a  general  rale,  not  only  is 
it  incumbent  upon  the  jury  to  say  whether 
the  particular  conduct  charged  against  the 
defendant  is  proved,  but,  except  as  to  allega- 
tions relating  to  negligence  per  se,  it  is  their 
further  duty  to  determine  whether  or  not 
such  acts,  if  proved,  were  negligent ;  and,  if 
BO,  it  then  becomes  their  final  duty  to  solve 
any  issue  made  as  to  whether  or  not  such 
proved  acts  of  negligence  on  the  part  of  the 
defendant  constituted  the  proximate  cause  of 
the  Injury.  While  it  is  true  that,  where  a 
petition  indisputably  shows  on  its  face  that 


the  plaintiff  is  not  entitled  to  recover,  and 
the  question  is  made  by  general  demurrer,  it 
is  the  duty  of  the  court  to  dismiss  the  action, 
still  the  application  of  this  rule  cannot  pr(^ 
erly  be  Invoked  except  in  cases  so  plain  as 
will  in  no  wise  admit  of  a  reasonable  coik 
trary  interpretation.  Harris  v.  Central  Rail- 
road, 78  6a.  525,  536,  3  S.  E.  355;  Central  of 
Georgia  Railway  Co.  v.  Larsen,  19  6a.  App. 
413,  417,  91  S.  E.  517  (1);  Southern  Cotton 
Oil  Co.  V.  Oladman,  1  6a.  App.  259,  260  (8), 
58  S.  E.  249. 

[2]  2.  The  court  did  not  err  in  overmling 
the  special  demurrer  to  the  petition. 

(a)  The  petition  showed  that  a  certain  en- 
gine and  cab  were  left  standing  upon  the  de- 
fendant's side  tracks  near  the  crossing,  so  as 
to  partially  obstruct  the  petitioner's  view  oi 
the  approaching  train.  The  fact  thus  alleged 
is  not  charged  by  the  petition,  as  amended, 
to  be  an  act  of  negligence  on  the  defendants 
part,  but  is  stated  merely  as  inducement  and 
explanation,  descriptive  of  the  locality  and 
environment  of  the  injury.  See  Southeni 
Railway  Co.  v.  Grizzle,  124  Ga.  735  (4),  740, 
63  S.  E.  244,  110  Am.  St  Rep.  191.  Since  it 
is  not  necessary  to  set  forth  and  describe  in 
detail  the  whole  environment  relating  to  the 
transaction  at  the  time  of  the  Injury  in  order 
to  admit  evidence  of  the  same  for  the  pur- 
pose of  showing  how  the  alleged  nei^ligence 
of  the  defendant  occasioned  the  injury  (At- 
lanta Street  Railroad  Co.  v.  Walker,  93  Ga. 
462,  463,  464,  21  S.  E.  48),  the  defendant  could 
not  properly  complain  that  the  ownersh^  of 
the  cab  and  engine  and  their  exact  location 
and  their  distances  from  the  crossing  w»^ 
not  precisely  set  forth  in  the  petition. 

(b)  The  remaining  grounds  of  the  special 
demurrer  fb  the  petition  are  without  m^t, 
and  are  not  specifically  argued  in  the  brief 
of  counsel  for  <  the  plaintiff  in  error. 

[3J  3.  The  court  did  not  abuse  its  discre- 
tion in  overruling  the  defendant's  motion  for 
a  continuance. 

(a)  The  defendant's  daim  agent,  wbo 
swore  that  it  was  his  duty  to  prepare  the  evi- 
dence for  the  defendant,  testified  on  the  mo- 
tion for  continuance  that  he  had  had  a  con- 
versation with  one  Lanigan  soon  after  the 
accident  had  occurred,  about  18  months  pre- 
viously; that  'Lanigan,  while  not  preeoit  at 
the  time  of  the  alleged  injury,  professed  to 
have  come  upon  the  scene  a  few  moments 
thereafter;  that  he  had  then  noted  the  posi- 
tion of  the  engine  and  cab  standing  upon  the 
side  track;  that  there  was  nothinip  to  ob- 
struct a  view  of  the  approaching  train  from 
one  entering  upon  the  crossing ;  that  he  had 
made  certain  measurements  showing  the  dis- 
tance of  the  rear  end  of  the  train  from  the 
crossing  over  which  it  had  passed ;  that  th^ 
absent  witness,  who  was  an  employ^  of  an 
allied  railway  company,  had  at  that  time 
promised  to  attend  court  without  a  subpoena ; 
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that  he  had  recently  dlacovered  that  the  wit- 
ness had  remoyed  from  the  state,  and  had 
lately  refused  to  attend  the  court;  that  no 
subpoena  had  been  issued  for  him.  There 
was  a  counter  showing  to  the  effect  that  the 
absent  witness  had  moved  from  the  county 
about  4  months  previously.  The  record 
shows  that  this  evidence  related  to  facts  as 
to  environment  and  distances  about  which 
there  was  practically  no  dispute,  that  an  ex- 
pert dvil  engineer  testifled  for  the  defend- 
ant conc'i&rding  these  facts,  and  that  the  de- 
fendant put  in  evidence  a  detailed  map  or 
drawing  definitely  outlining  the  entire  situa- 
tion and  locality.  See  Civil  Ck)de  1910,  §§ 
6715,  5721 ;  Moon  t.  Wright,  12  Ga.  App.  659, 
660,  78  S.  E.  141  (5) ;  Macon  &  Birmingham 
Railway  CJo.  y.  Anderson,  121  Ga.  666,  49  S. 
B.  791  (4). 

[4]  4.  While  rulings  liave  been  made  to  the 
effect  that  in  a  case  such  as  this  i^  plaintiff 
cannot  prove,  by  a  general  statement,  the 
amount  of  his  damage  (McCrary  v.  Pritchard, 
119  Ga.  876v  47  S.  E.  341 ;  Foote  &  Da  vies  Co. 
y.  Malony,  115  Ga.  985,  987,  42  S.  E.  413  [3] ; 
Smith  y.  Eubanks,  72  Ga.  280,  287),  this  rule 
would  not  preclude  such  a  plaintiff  from  tes- 
tifying, subject  to  the  r\ght  of  cross-examina- 
tion, to*  the  annual  value  of  his  personal 
services  prior  to  the  injury,  and  to  the  value 
of  such  services  subsequent  thereto,  especially 
where,  as  In  this  case,  the  witness  goes  into 
full  details  as  to  the  facts  upon  which  his 
opinion  is  based.  City  Electric  Railway  Co. 
▼.  Smith,  121  Ga.  663,  49  S.  E.  724;  Jen- 
nings y.  Stripling,  127  Ga.  778,  784,  56  S.  E. 
1026;  Central  Railroad  y.  Coggin,  73  Ga. 
689  (5);  Southern  Railway  Co.  v.  I>ean,  128 
Ga.  366,  57  S.  B.  702;  Chattanooga,  Bome  & 
Columbus  R.  Co.  v.  Huggins,  89  Ga.  494,  495 
(3),  15  S.  B.  848. 

5.  For  the  reasons  stated  above  in  para- 
graph 2  (a),  there  was  no  error  in  admitting 
the  evidence  complained  of  in  the  third, 
fourth,  and  fifth  grounas  of  the  amendment 
to  the  motion  for  a  new  trial. 

[6]  6..  "Ordinary  care"  is,  as  contended  by 
the  plaintiff  in  error,  a  variable  term,  de- 
pending upon  the  circumstances  surrounding 
the  particular  case,  but  it  was  not  error  for 
the  Judge  to  make  use  of  the  expression  that 
"the  standard  of  ordinary  care  is  invariable," 
since  it  is  clear  that  the  Jury  were  author- 
ised and  directed  to  apply  the  standard 
£^yen  them,  to  wit,  "that  care  which  every 
prudent  man  exercises  under  the  sanie  or  sim- 
ilar circumstances,"  to  the  particular  facts 
of  the  instant  case.  Central  Railroad  & 
Banking  Ca  v.  Ryles,  84  Ga.  420, 11  S.  E.  499 ; 
Harris  y.  Central  Railroad,  78  Ga.  525,  536, 
8  S.  E.  355. 

[6]  7.  Upon  its  being  shown  that  an  injury 
bad  been  occasioned  to  the  plaintiff  by  the 
running  of  the  locomotives  or. cars  of  the  de- 
fendant railroad  company,  a  presumption  of 
liability  arose  against  the  defendant  in  re- 


spect to  the  negligence  charged,  unless  the 
eompany  should  make  it  appear  that  its 
agents  had  exercised  all  ordinary  and  rea- 
sonable care  and  diligence^  the  presumption 
in  all  cases  being  against  the  company.  Civil 
Code  1910,  S  2780.  The  court  therefore  did 
not  err  in  giving  in  charge  the  excerpt  com- 
plained of  in  ground  8  of  the  amended  mo- 
tion for  new  trial. 

[7]  8w  The  use  by  the  court  of  the  word 
"defendant,"  instead  of  "plaintiff,"  in  charg- 
ing the  Jury  to  the  effect  that  the  plaintiff 
could  not  recover  if  he  failed  to  exercise, 
ordinary  care  to  avoid  the  consequences  of 
the  defendant's  negligence,  "if  any  was  then 
existing  or  could  have  been  reasonably  appre- 
hended to  have  been  in  existence  on  the  part 
of  the  defendant,"  was  but  a  manifest  slip 
of  the  tongue,  which  could  not  reasonably 
have  been  misleading;  and  besides,  if  harm- 
ful at  all,  it  must  have  militated  against  the 
rights  of  the  plaintiff,  and  not  of  the  defend- 
ant Elsewhere  in  his  charge  the  Judge 
twice  gave  to  the  Jury  this  same  principle  of 
law  clearly,  and  correctly. 

9b  *The  excerpts  frpm  the  charge  complain- 
ed of  in  grounds  11  and  12  of  the  motion  for 
a  new  trial  could  not  be  reasonably  taken  to 
be  an  expression  of  opinion  as  to  whether 
there  had  been,  or  would  be,  pain  and  suffer- 
ing on  the  part  of  the  plaintiff,  growing  out 
of  the  alleged  injury ;  nor  can  it  reasonably 
be  said  that  th&  charge  complained  of  in 
groimd  11  prevented  the  Jury  from  finding 
oamages  for  decreased  earning  capacity  only, 

[8]  10.  The  charge  upoa  the  subject  of  the 
impeachment  of  witnesses  by  contradictory 
statements  Is  In  conformity  with  the  law  of 
the  Code  (Civil  Code  1910,  §S  5881,  5884),  and 
there  is  nothing  in  the  excerpt  complained  of 
which  coiUd  reasonably  be  said  to  have  ex- 
cluded from  the  consideration  of  the  Jury  the 
alleged  contradictory  statements  previously 
made  in  writing  by  the  witness  and  intro- 
duced by  the  defendant,  especially  as  the 
Judge  in  another  portion  of  his  charge  called 
special  attention 'to  this  document  as  evidence 
admitted  for  their  consideration. 

[9, 1 0]  11.  The  grounds  of  defense  relied 
upon  in  this  case  do  not  set  up  any  unusual, 
special,  or  peculiar  state  of  facts,  nor  do  they 
invoke  the  application  of  any  principle,  or 
principles,  of  law  other  than  those  which 
might  ordinarily  apply  to  any  such  suit  of 
like  general  character.  The  charge  as  given 
by  the  trial  Judge  was  clear,  fair,  and  ex- 
haustive, fully  covering  every  correct  state- 
ment of  law  embodied  in  the  various  requests 
to  charge.  Appellate  courts,  in  discussing 
cases,  frequently  make  use  of  language 
which',  though  embodying  sound  principles  of 
law,  is  not  intended  to  be  adjusted  to  the 
requirements  and  proprieties  of  a  charge  to 
be  given  to  Juries.  Western  &  Atlantic  Rail- 
road Co.  V.  Jarrett,  22  Ga.  App.  318,  96  S.  E. 
17.    While  the  evidence  is  sharply  conflict- 
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Ing,  and  tlie  case  is  dosely  contested  upon 
almost  every  phase  of  the  issues  made  by 
the  pleadings,  the  verdict  is  nevertheless 
abundantly  sustained  upon  every  one  of  the 
vital  contentions.  The  case,  therefore,  does 
not  properly  fall  within  the  ruling  made  in 
Metropolitan  Street  Railroad  Ck>.  v.  Johnson, 
90  Ga.  500,  16  S.  E.  49,  to  the  effect  that  in 
that  close  and  doubtful  case  it  was  error  to 
refuse  the  charge  there  indicated,  which  was 
precisely  adjusted  and  specifically  bore  upon 
the  one  vital  issue  where  the  pressure  of  that 
case  centered.  In  this  case  the  pressure  of 
the  contest  was  not  thus  confined,  it  was  not 
close  in  the  sense  that  there  was  lacking 
aoundant  evidence  to  justify  the  finding,  and, 
besides,  in  this  case  the  trial  Judge  not  only 
stated  but  amplified,  the  statement  of  the 
principle  referred  to,  and  thus,  in  our  opin- 
ion, not  only  made  clear  the  rule,  but  the  ap- 
plication of  the  rule. 

[11]  12.  There  is  no  merit  in  the  exception 
seeking  to  set  up  relationship  by  marriage 
between  the  plaintiff  and  one  of  the  Jurors. 
While  marriage  will  relate  the  husband  by 
affinity  to  the  blood  relations  of  the  wife^  it 
will  not  relate  the  husband  to  those  merely 
related  by  marriage  to  the  wife.  Central 
nailroad  &  Banking  Co.  v.  Roberts,  91  Ga. 
513,  517,  18  S.  E.  316;  Baldwin  v.  State,  120 
Ga.  188,  190  (2),  47  S.  E.  558. 

13.  The  plaintiff's  case,  including  the  ven- 
ue, was  abundantly  supported  by  the  evi- 
dence. Under  the  evidence  this  court  is  un- 
authorized to  say  that  the  amount  of  the 
finding  was  excessive.  Realty  Bond  &  Mort- 
gage Co.  V.  Harley,  19  Ga.  App.  186,  91  S.  E. 
264. 

Judgment  afllrmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(26  Qa.  App.  12D) 

CENTRAL  OF  GEORGIA  RY.  CO.  V.  HART- 
LEY. (No.  1 1 109.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  2. 

April  7,  1920.) 

Compaolon  case. 

This  case  is  controlled  in  nearly  every 
particular  by  the  rulings  thia  day  made  in 
Central  of  Georgia  Bailway  Co.  v.  Hartley,  103 
S.  E.  259,  which  was  a  suit  by  another  plaintiff 
growing  out  of  the  same  transaction.  In  the 
instant  ease  the  jndge  did  not  abuse  his  dis- 
cretion in  overmling  the  motion  for  continuance. 
Nor  do  we  feel  Justified  in  holding  that  the 
amount  of  the  verdict  is  excessive.  For  none 
of  the  reasons  assigned  do  we  fed  authorized 
to  set  the  verdict  aside. 

Error  from   Superior  Court*  Washington 
County;  B.  N.  Hardeman,  Judge. 


Action  by  E.  L.  Hartley  against  the  Central 
of  Georgia  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  M.  Goodwin  and  Evans  &  Evans,  all  of 
Sandersville,  for  plaintiff  in  error. 

Reuben  R.  Arnold,  of  Atlanta*  and  Jordan 
&  Harris,  of  Sandersville,  for  defendant  in 
error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(^  6a.  App.  349 

TICE  V.  CENTRAL  OF   GEORGIA   RY.  CO. 

(No.  11154.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12,  1920.) 

(ByUahuM  hy  the  Court,) 

1.  RallroadB  «=»356(l),  369(3),  376(2),  396 
(2),  400(6)— Tretpassert  oa  track  aad  dity 
to  them  deflneil. 

(a)  Ordinarily  the  only  duty  which  a  nul- 
way  company  owes  to  a  trespasser  -upon  or 
about  its  property  is  not  to  injure  him  wan- 
tonly or  Willfully  after  Ills  presence  haa  been 
discovered.  Ashworth  v.  Southern  .By.  Co., 
116  Ga.  635,  43  S.  £.  36,  59  L.  B.  A.  592.  Bat 
failure  to  exercise  ordinary  care  to  prevent 
the  injury  to  a  trespasser  after  his  presence 
has  become  known  may  amount  to  wantonness. 
Charleston  Bailway  0>.  v.  Johnson,  1  Ga.  App. 
441,  57  S.  E.  1064;  L.  &  N.  Bailroad  Go.  v. 
Plunkett,  6  Ga.  App.  684,  65  &  £.  605. 

(b)  Generally  the  servants  of  a  railway  com- 
pany  are  not  bound  to  anticipate  the  presence 
of  a  trespasser  upon  or  about  its  tracka,  and 
the  duty  of  exercising  such  care  and  diligence 
does  not  in  such  case  arise  until  the  presence 
of  the  trespasser  becomes  known.  Southern 
By.  Co.  V.  Chatman,  124  Gkt.  1020,  53  S.  £. 

002,  6  L.  B.  A.  (N.  S.)  288,  4  Ann.  Caa.  675; 
Nashville,  etc.  By.  Co.  v.  Prieat,  117  Ga.  767, 
45  S.  B.  85. 

(c)  The  mere  fact  that  the  public  may  have 
been  accustomed  to  travel  on  foot  along  a  cer- 
tain portion  of  the  right  of  way  belonging  to 
a  railway  company,  and  that  no  measurea  have 
been  taken  to  prevent  it,  does  not  of  itself  op- 
erate to  constitute  the  persons  so  uaing  the 
track  license  of  the  company;  and,  in  the  ab- 
sence of  the  company's  permission  for  Bndi  use, 
such  unauthorized  custom  does  not  change  the 
relation  of  one  so  using  Uie  property  of  the 
railway  company  from  that  of  a  trespasser. 
Southern  By.  Co.  v.  Barfield,  112  Ga.  181, 
184,  37  S.  B.  386. 

(d)  Where,  however,  from  the  locality,  cir- 
cumstances, and  known  habits  of  the  public 
generally  there  is  reason  to  apprehend  that 
thQ  track  in  front  of  the  locomotive  may  not 
be  dear  of  human  beings,  then  th^  duty  of  an- 
ticipating the  presence  of  and  danger  to  such 
trespassers  devolves  npon  the  employes  of  the 
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company  operating  the  train;  and  upon  the  dis- 
covery of  a  person  in  snch  peril,  ordinary  and 
reasonable  care  and  diligence  must  be  exer- 
cised by  the  company  not  to  injure  him.  South- 
ern Ry.  Co.  ▼.  Ghatman,  supra. 

(e)  Whether  or  not  the  locality,  the  time, 
and  the  drcnmstances  of  an  injury  to  one  us- 
ing the  right  of  way,  and  the  known  habits  and 
frequency  of  the  public  in  using  it,  create  such 
a  condition  as  will  charge  the  servants  of  the 
company  operating  the  locomotiTe  and  cars 
with  the  special  duty  of  looking  out  for  the 
presence  of  a  trespasser  at  the  time  and  place 
of  the  injury  is  generally  a  question  for  the 
jury  to  determine,  in  the  light  of  all  the  evi- 
dence introduced.  Crawford  y.  Southern  Ry. 
Co.,  106  Ga.  870,  33  S.  EI  826;  Wright  v. 
Southern  Ry.  Co.,  139  Ga.  448,  77  S.  E.  384. 
See,  also,  Gulf  Line  Railway  Co.  ▼.  Way,  137 
Ga.  109,  110,  72  S.  B.  917. 

(f)  Where  an  action  is  brought  for  the  homi- 
cide of  a  trespasser,  shown  to  have  been  oc- 
casioned by  the  operation  of  defendant's  cars, 
the  presumption  of  negUgence  does  not  arise 
against  the  defendant,  unless  it  appears  that 
at  the  time  of  the  injury  there  was  due  from 
the  company  to  the  person  injured  a  degree  of 
diligence  to  prevent  such  injury.  Holland  v. 
Sparks,  92  Ga.  753,  18  S.  E.  990.  But  where 
it  appears  from  the  circumstances  of  the  case 
that  such  diligence  did  devolve  upon  the  com- 
pany, and  that  it  did  owe  a  duty  to  anticipate 
the  presence  of  the  trespasser  at  the  time  and 
place  of  the  injury,  then,  upon  proof  of  the 
homicide  by  the  company,  such  presumption 
of  negligence  against  it  does  arise.  Crawford 
V.  Southern  Ry.  Co.,  supra.  See  Pope  v.  Sea- 
board Air  line  Ry.,  21  Ga.  App.  251,  252,  94 
S.  E.  3U. 

2.  Railroads  <d=>377,  379,  391(1,4),  409(8)— 
Duty  to  tresfiasser  disoovored  on  track  de- 
fined; eare  required  question  for  Jury. 

(a)  But  «ven  in  a  case  where  from  the  evi- 
dence the  Jury  would  be  authorized  to  believe 
that  a  special  duty  ezlMted  of  anticipating  the 
presence  of  a  trespasser  at  the  time  and  place 
of  the  injury,  still  it  is  the  general  rule  that 
the  company  is  authorized  to  act  on  the  pre- 
sumption that  such  a  person,  apparenUy  of 
full  age  and  capacity,  who  is  standing  or  walk- 
ing along  or  near  a  track,  will  leave  it  in  time 
to  save  himself. 

(b)  If,  however,  in  a  case  where  the  pres- 
ence of  the  trespasser  is  or  ought  to  be  known, 
there  should  also  be  apparent  some  fact  or 
cir<Amstance  reasonably  indicating  that,  the 
person  so  exposed  is  incapacitated  to  protect 
himself  from  the  impending  danger,  or  so  off  his 
guard  as  should  lead  the  company  to  reasonably 
infer  that  he  must  fail  to  do  so,  then  and  in 
such  event,  despite  the  contributory  negligence 
of  the  trespasser,  a  special  duty  devolves  upon 
the  company  to  exert  itself  to  avoid  the  in- 
jury. Cen.  R.  V.  Brinson,  70  Ga.  207;  Ga.  R. 
V.  Waiiams,  74  Ga.  723,  736;  Western  &  At- 
lantic R  Co.  V.  Bailey,  105  Ga.  100,  102,  31 
S.  E.  547. 

(c)  Whether  or  not  the  facts  alleged  and 
proved  are  sufficient  to  reasonably  indicate  to 
the  company  that  the  trespasser  was  so  en- 
grossed or  incapacitated  at  the  time  and  place 
of  the  injury  as  ought  to  have  led  the  company 


to  infer  that  he  would  be  unable  to  protect 
himself  from  danger,  and  thus  imposed  upon  it 
such  a  special  duty,  is  generally  a  question  for 
the  jury. 

(d)  In  a  case  where  the  jury  is  authorized 
to  believe  both  that  the  presence  of  the  tres- 
passer was  or  ought  to  have  been  known  to 
the  company,  and  that  such  circumstances  ex- 
isted and  were  then  and  there  manifest  suffi- 
cient to  reasonably  indicate  to  the  company 
that  the  trespasser  was  so  engrossed  or  Inca- 
pacitated as  would  prevent  him  from  protect- 
ing himself,  the  failure  of  the  company  to  take 
reasonable  precaution  to  prevent  the  injury 
would  authorize  the  jury  to  hold  it  liable,  not 
for  the  reason  that  the  company  may  itself 
have  been  then  and  there  guilty  of  general  neg- 
ligence in  the  manner  of  operating  its  train 
(Smith  V.  Cen.  R  Co.,  82  Ga.  801,  10  S.  B. 
Ill),  but  on  the  theory  that  under  such  cir- 
cumstances the  failuire  on  the  part  of  the  com- 
pany to  exercise  ordinary  care  in  the  perform- 
ance of  its  special  duty  owing  to  such  a  tres- 
passer amounts  to  willful  and  wanton  negli- 
gence. 

(e)  While  under  the  law  of  the  Code  it  is  the 
general  rule  that  a  person  cannot  recover,  de- 
spite the  negligence  of  the  railway  company, 
if  by  the  exercise  of  ordinary  care  on  his  own 
part  the  consequences  of  the  company's  negli- 
gence could  have  been  avoided,  still  this  rule 
does  not  have  application  where  the  negligence 
on  the  part  of  the  company  is  adjudged  to  have 
been  wanton  and  willful.  Cen.  R.  &  B.  Co.  v. 
Denson,  84  Ga.  774,  11  S.  E.  1039;  Rome  R 
Co.  V.  Bamett,  89  Ga.  718,  15  S.  E.  639;  At- 
lanta &  Charlotte  Air  Line  Ry.  Co.  v.  Gravitt, 
93  Ga.  369,  20  S.  E.  550,  26  L.  R.  A.  553,  44 
Am.  St  Rep.  145;  Central  R.  &  B.  Co.  v. 
Newman,  94  Ga.  560,  21  S.  E.  219  (2).  Cen.  of 
Ga.  Ry.  Co.  v.  Moore,  5  Ga.  App.  562,  63  S.  E. 
642  (2);  So.  Ry.  Co.  v.  Wiley,  9  Ga.  App.  249, 
251,  71  S.  E.  11;  Cen.  of  Ga.  Ry.  Co.  v.  Pelfry, 
11  Ga.  App.  119,  74  S.  E.  854. 

3.  Railroads  ^s>400 (8)— Negligence  as  to  tres- 
passer ofF  his  guard  held  question  for  Jury. 

Under  the  allegations  and  proof  in  this 
case,  this  court  does  not  feel  authorized  to 
hold,  as  a  matter  of  law,  that  the  company 
was  not  under  a  special  duty  of  anticipating 
the  presence  of  a  trespasser  at  the  time  and 
place  of  the  injury,  there  being  evidence  in 
support  of  the  allegation  that  the  public  gen- 
erally were  accustomed  to  walk  aldng  this  por- 
tion of  the  right  of  way;  nor  does  this  court 
feel  authorized  to  say,  as  a  matter  of  law,  that 
the  plaintiff's  allegation  and  proof,  to  the  ef- 
fect that  the  deceased  trespasser  was  mani- 
festly engaged  in  reading  a  letter  just  prior 
to  and  at  the  time  he  was  struck,  was  not 
such  a  circumstance  as  should  have  indicated  to 
the  company  that  he  was  so  off  his  guard  as 
to  need  and  require  the  giving  by  the  company 
of  some  sort  of  warning  as  a  protection  in  his 
behalf.  According  to  the  plaintiff's  eridence  the 
defendant  company,  under  the  circumstances  in- 
dicated, failed  in  what  the  jury  might  have 
been  authorized  to  hold  was  its  special  duty 
by  failing  to  give  any  sort  of  warning  signal 
to  the  imperiled  trespasser,  although  the  com- 
pany was  then  and  there  operating  Its  tw^n 
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on  a  down  grade  with  the  steam  cat  of^  with- 
in the  corporate  limits  of  a  city,  and  in  a  man- 
ner which  was  in  point  of  fact  negligence,  be- 
cause of  its  faflnre  to  ring  the  bell  and  its 
exceeding  the  speed  limit  provided  by  ordi- 
nance. The  judgment  granting  a  nonsuit  is 
therefore  reversed.  ^ 

Error  from  Superior  Court,  Pike  County; 
W.  B.  H.  Searcy,  Jr.,  Judge* 

Action  by  Jesse  Tlce  against  the  Central  of 
Georgia  Railway  Company.  Judgment  of 
nonsuit,  and  plaintiff  brings  error.    Beversed. 

Isaac  S.  Peebles,  Jr.,  and  C.  Vernon  Ellicftt, 
both  of  Augusta,  for  plaintiff  In  error. 

Redding  &  Iiester,  of  Bamesville;  and  Cleve- 
land &  Goodrich,  of  QrifflUf  for  defendant 
in  error. 

JENKIN&,  P.J.   Reversed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(25  Oa.  App.  806) 

BANK    OF    D0NAL80NVILLE 

(No.  11340.) 


V.    BO  WEN. 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1020.) 

(ByUdbu9  hy  the  Ocwrt.} 

1.  New  trial  ^=9 1 5 f  — Newly  discovered  evi- 
dence held  not  ground  In  view  of  connter 
showing. 

In  view  of  the  connter  showing  by  the  de- 
fendant, the  alleged  newly  discovered  evidence 
affords  no  ground  for  a  new  triaL 

2.  No  reversible  error. 

The  verdict  was  authorised  by  the  evidence, 
and  none  of  the  special  grounds  of  the  motion 
for  a  new  trial  shows  cause  for  a  reversal  of 
the  judgment  below. 

Brror  from  City  Ck)urt  of  Miller  (bounty; 
W.  I.  Geer,  Judge. 

Action  between  the  Bank  of  Dooalaonville 
and  J.  T.  Bowen.  Judgment  for  the  latter, 
motion  for  new  trial  denied,  and  the  former 
brings  error.    AflElrmed. 

Plaintiff,  seeking  a  new  trial  on  the  ground 
of  newly  discovered  evidence^  pvesented  the 
affidavit  of  a  witness,  setting  forth  that  de- 
fendant had  stated  to  the  witness  that  the 
note  and  security  deed  sued  on  had  been  sur- 
rendered to  him  by  mistake,  and  that  he 
(defendant)  did  not  tutend  to  pay  the  note. 
To  this  affidavit  defendant  filed  a  counter 
affidavit,  in  which  he  made  oath  that  he  had 
no  knowledge  of  the  existence  of  the  purport- 
ed witness,  and  had  no  acquaintance  what- 
ever with  a  person  of  that  name,  and  denying 
the  interview  alleged  in  his  affidavit  The 
counter  affidavit  further  declared  that  the 


note  had  been  paid*  and  that  the  security 
deed  had  not  been  delivered  to  him  by  mis- 
take. 

R,  iu  Cox,  of  DonalBonville,  and  P.  D.  Rich, 
of  Colquitt,  for  plaintiff  in  error. 

N.  I«.  Stapleton,  of  Colquitt,  for  defendant 
in  error. 

BBOYLBS,  C.  J.    Judgment  affirmed. 
LUKE  JEUid  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  Al>p.  »7) 
FOWLER    V.    STATE.     (No.    11322.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  U,  1020.) 

(8vHahu9  hy  Editorial  Staff.) 

1.  Reoelving  stolen  goods  ^=>7(4)— ladlctflient 
held  not  demurrable  because  alleging  princi- 
pal thief s  convietion  for  simple  iaroeay. 

An  indictment,  charging  that  defendant  un- 
lawfully bought  and  received  from  a  named 
person  a  sack  of  nitrate  of  soda  of  the  value 
of  $10,  the  property  of  a  named  person,  whidi 
had  been  unlawfully  stolen  from  a  cotton  house 
by  the  seller^  knowing  that  it  had  been  stolen, 
and  that  he  had  pleaded  guilty  to  an  indict- 
ment for  simple  larceny,  was  not  demurrable 
because  if  he  stole  it  from  the  cotton  house 
he  was  guilty  of  larceny  from  the  bouse. 

2.  Reoelving  stolen  goods  ^=97(4)— Indictment 
held  not  demurrable  as  showing  that  seller 
had  not  been  legally  convicted. 

An  indictment,  charging  that  defendant  un- 
lawfoHy  bought  and  received  from  G.  a  sack  of 
nitrate-  of  soda,  weighing  200  pounds,  of  the 
value  of  |10,  the  property  of  a  named  person, 
which  had  been  unlawfully  stolen  by*  G.,  know- 
ing that  it  bad  been  stolen,  and  that  6.  had 
pleaded  guilty  to  an  indictment  for  simple 
larceny,  was  not  demurrable  because  showing 
that  G.  had  been  illegally  convicted,  and  be- 
cause defendant  conld  not  be  legally  tried  until 
G.  had  been  legally  convicted,  or  because  not 
showing  that  G.  had  been  sentenced. 

3.  Receiving  stolen  goods  ^=:»7 (5)— Indictment 
held  not  demurrable  because  of  Insuffloient  de- 
scription of  property. 

,  An  indictment,  charging  that  defendant  un- 
lawfully bought  and  received  from  G.  a  sack  of 
nitrate  of  soda,  weighing  200  pounds,  of  the 
value  of  $10,  the  property  of  a  named  perseo. 
which  had  been  unlawfully  stolen  by  G.«  know- 
ing that  it  had  been  stolen,  and  that  Q.  had 
pleaded  guilty  to  an  indictment  for  simple  lar- 
ceny, was  not  demurrable  for  want  of  a  suffi- 
cient description  of  the  property  alleged  to 
have  been  stolen. 

Error  from  Superior  Omrt,  Warren  Ooun- 
ty ;  B.  F.  Walker,  Judge. 

Richard  Fowler  was  convicted  of  know- 
ingly buying  and  receiving  stolen  property, 
.his  motion  for  a  new  trial  was  denied,  and 
he  brings  error.    Affirmed. 
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The  charging  part  of  the  Indictment  srer- 
red  that  defendant  on  a  specified  date  did  un- 
lawfully buy  and  receive  from  Jim  Grlffln, 
one  sack  of  nitrate  of  soda  weighing  about 
200  pounds  of  the  value  of  $10,  the  same  be- 
ing the  property  of  C.  R.  Fltzpatrlck,  and 
having  been  unlawfully  stolen  by  said  Jim 
Grlffln  from  the  cotton  house  of  said  0.  B. 
Eltzpatrick,  the  said  Richard  Fowler  know- 
ing said  nitrate  of  soda  was  stolen  when  he 
bought  and  received  it  from  said  Jim  Grlffln. 
The  said  Jim  Griffin,  the  principal  thief,  has 
pleaded  guilty  at  the  present  term  of  said 
court  to  an  Indictment  for  simple  larceny, 
diarglng  him  with  stealing  said  proper^ 
contrary  to  the  laws  of  the  state,  the  good 
order,  peace,  and  dignity  thereof* 

The  grounds  of  demurrer  were  aa  fol-. 
lows: 


First  Because  it  is  alleged  In  said  indict- 
ment that  Jim  CrifBn  unlawfully  stole  the  sack 
of  nitrate  of  soda  from  the  cotton  house  oi 
C.  R.  Fitzpatrick,  and  further  alleges  that  the 
said  Jim  Griffin  has  pleaded  guilty  of  simple 
larceny: 

Second.  Because  the  allegations  in  said  in- 
dictment show  that  the  said  Jim  Griffin  stole 
the  sack  of  nitrate  of  soda  from  the  cotton 
house  of  the  said  G.  R.  Fitzpatrick,  and  if  he, 
Jim  Griffin,  is  guilty,  of  simple  larceny,  he  is 
guilty  of  larceny  from  the  house,  and  not  for 
simple  larceny  for  which  he  pleads  guilty. 

Third.  Because  Under  the  allegations  in  the 
indictment  it  appears  that  the  said  Jim  Griffin 
has  been  illegally  convicted,  and  this  defendant 
cannot  be  legally  tried  until  the  principal  thief 
Tim  Griffin  has  been  legally  convicted. 

Fourth.  Because  there  Is  no  sufficient  de- 
scription of  the  property  alleged  to  have  been 
stolen  set  out  In  the  indictment. 

Fifth.  Because  one  sack  of  nitrate  of  soda, 
weighing  about  200  pounds,  Is  not  a  sufficient 
description  to  put  this  defendant  on  notice  of 
the  property  alleged  to  have  been  stolen. 

Sixth.  Because  the  indictment  does  not  al- 
lege that  any  sentence  has  been  passed  on  Jim 
Griffin. 

J.  Cecil  Davis  and  B.  P.  Davis,  both  of 
Warrenton,  for  plaintiff  in  error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  and  M.  L.  FeltSr  of  Warrenton,  for  the 
State. 

6R0YLSS,  0.  J.  [I-S]  1.  The  indictment 
was  not  subject  to  any  ground  of  the  de- 
murrer interposed. 

2.  In  the  light  of  all  the  facts  of  the  case, 
the  excerpt  from  the  charge  of  the  court  com- 
plained of,  while  Inaccurater  does  not  re- 
quire a  new  trial. 

3.  The  evidence  amply  authorized  the 
verdict,  and  the  court  did  not  err  In  refna- 
Ss!g  to  grant  a  new  trial. 

Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ.,  concur. 


if^  Ga.  App.  aS) 
LINDER  V.  POPE.     (No.  10735.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2L 

May  12,  1920.) 


(SvHahk$  Hr  Bdiforiai  Staff.) 

I.  Landlord  and  tenant  <&=»90(l),  231(6)— Evi- 
dence held  to   establish   contract  for  rent; 
renewal  Implied  from  possessiOD  with  land- 
lord's consent  after  expiration  of  year's  lease. 
In  an  action  for  rent,   evidence  that  for 
a  number  of  previous  years,  not  embraced  in 
the  term  sued  for,  defendant  had'  given   his 
rent  notes  for  the  designated  land,   and  had 
thereafter  continued  to  remain  In  possession, 
sufficiently  established  an  express  contract  for 
rent  under  the  relation  of  landlord  and  ten- 
ant, as  if  a  tenant,  after  expiration  of  a  lease 
for  a  year,  continues  in  possession  with  land- 
lord's consent,  the  law  will  imply  a  renewal  of 
the  lease. 


2.  Appeal  and  error  ^=s>302 (3)— Ground  of  mo- 
tion for  new  trial  not  substantially  setting 
out  the  evidence  excfluded,  affords  no  oronnd 
for  reversal. 

A  ground  of  a  motion  for  a  new  trial,  which 
assigns  error  to  the  exclusion  of  certain  evi- 
dence given  by  plaintift  in  the  trial  of  another 
case,  but  which  does  not  within  itself  substan- 
tially set  out  the  evidence  referred  to,  does  not 
afford  a  ground  for  reversaL 

3.  Landlord  and  tenant  ^=9233(2)— ^Tenant,  de- 
nying eontract  for  renewal,  could  not  com- 
plain  that  Ms  sayporting  eontentions  were 
submitted. 

Where  the  pleadings  and  proof  showed  that 
plaintiff  in  an  action  for  rent  relied  upon  an 
express  contract  of  rental,  impliedly  renewed, 
the  defendant,  denying  such  a  contract,  could 
not  complain  that  his  own  contention,  in  sup- 
port of  his  denial  to  the  effect  that  plaintUf 
was  without  title  and  that  his  entry  was  ad- 
verse, was  submitted  to  the  jury. 

4.  Landlord  and  tenant  ^=>62 (4)— Tenant  hold- 
ing over  oannot  dispute  title. 

A  tenant,  while  actually  holding  over  un- 
der an  express  contract  of  rental,  impliedly  re- 
newed, cannot  dispute  his  landlord's  title. 

5.  Landlord  and  tenant  ^es>23I<I)— la  suit  for 
rent  on  implied  promise,  plaintiff  must  show 
title. 

In  a  suit  not  based  on  an  express  contract 
of  rental,  but  solely  on  an  implied  promise 
growing  out  of  use  and  occupation,  plaintiff 
must  show  title  in  himself,  whereupon,  unless 
defendant  proves  that  his  entry  was  adverse 
to  plaintiff,  an  implied  obligation  to  pay  rent 
ordinarily  arises,  under  Civ.  Code  1010,  |  3602. 

6.  Appeal  and  error  <|==»I033(5)— Charge  as  to 
plaintiff's  title  held  more  favorable  than  de- 
fendant was  entitled  to. 

In  an  action  for  rent  based  on  an  unpUed 
promise  growing  out  of  use  and  occupation, 
wherein  defendant  sought  to  negative  the  ex- 
istence of  an  express  rent  contract,  and  where 
the  eridence  authorised  the  finding  that  such 
a  contriftct  had  existed,  a  charge  submitting  the 
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queation  of  plaintilTs  title  wbb  more  favora- f  pears  that  the  plaintiff  relied  upon  an  ex- 


ble  to  defendant  than  he  was  entitled  to. 

Error  from  Superior  Court,  Laurens  Ck>un- 
ty;  J.  L.  Kent,  Judge. 

Action  by  O.  S.  Pope  against  J.  R.  Linder. 
Verdict  and  judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

M.  H.  Blaekshear  and  Burch  &  Daley,  all 
of  Dublin,  and  Wm.  Faircloth,  of  Wrights- 
Yille,  for  plaintiff  in  error. 

Hines,  Hardvvick  &  Jordai]^,  of  Atlanta, 
and  R.  Earl  Camp  and  J.  S.  Adams,  both  of 
Dublin,  for  defendant  in  error. 

JENKINS.  P.  J.  [1]  1.  The  plaintiff  sued 
the  defendant  for  rent,  and  showed  that  for 
a  number  of  previous  years,  not  embraced 
in  the  term  now  sued  for,  the  defendant  had 
given  his  rent  notes  for  the  designated  land, 
which  premises  he  had  thereafter  continued 
to  remain  in  possession  of.  The  defendant 
denied  that  he  was  or  had  ever  been  the 
tenant  of  the  plaintiff,  and  claimed  to  be 
himself  the  true  owner  of  the  land,  and  that 
the  plaintiff  had,  at  the  defendant's  re- 
quest simply  advanced  money  to  redeem  the 
\andt  taking  title  in  himself,  and  that  the 
relation  of  lender  and  borrower,  and  not 
landlord  and  tenant,  existed  between  them; 
that  the  rent  notes  which  he  had  given  to 
the  plaintiff  were  not  bona  fide,  but  were 
given  merely  at  the  plaintiff's  request,  as  a 
subterfuge,  in  order  to  protect  the  plaintiff 
in  some  anticipated  litigation  with  his  gran- 
tor. The  Jury  found  for  the  plaintiff. 
H^d,  the  evidence  for  the  plaintiff  suffi- 
ciently established  an  express  contract  for 
rent  under  the  relationship  of  landlord  and 
tenant,  if,  after  the  expiration  of  a  lease 
for  a  year,  the  tenant,  with  the  landlord's 
consent,  continues  in  possession,  the  law  will 
imply  a  renewal  of  the  lease.  Roberson  ▼. 
Simons,  109  Ga.  361,  34  S.  E.  604;  Bidgway 
v..  Bryant,  8  Qa.  App.  564,  70  S.  E.  28. 

[2]  2.  A  ground  of  the  motion  for  a  new 
trial,  which  assigns  error  upon  the  improper 
exclusion  of  certain  evidence  given  by  the 
plaintiff  in  the  trial  of  another  case,  but 
which  does  not  within  itself  substantially 
aet  forth  the  evidence  referred  to,  does  not 
afford  a  ground  for  reversal. 

[3-6]  3.  The  second  and  third  grounds  of 
the  amendment  to  the  motion  for  a  new  trial 
assigned  error  upon  certain  portions  of  the 
Judge's  charge,  wherein  the  question  of  the 
plaintiff's  title  to  the  land  involved  was  sub- 
mitted to  the  Jury,  the  defendant  contending 
that  such  question  could  not  be  submitted 
imder  the  pleadings,  and  that  under  the  de- 
fense wherein  it  was  claimed  that  the  de- 
fendant held  the  land  adversely  the  ques- 
tion of  title  was  not  involved  in  a  suit  for 
rent  growing  out  of  use  and  occupation. 
Held,  under  the  pleadings  and  proof,  it  ap- 


press  contract  of  rental  impliedly  renewed, 
and  while  the  law  is  that  a  tenant,  while 
thus  actually  holding  under  such  a  contract, 
cannot  dispute  his  landlord's  title,  still  he 
could  not,  in  denying  such  a  contract,  be 
heard  to  complain  that  his  own  contention 
in  support  of  his  denial,  to  the  effect  that 
the  plaintiff  was  without  title  and  that  his 
entry  was  adverse,  was  submitted  by  the 
charge  to  the  Jury.  In  a  case  where  the  suit 
is  not  based  upon  an  express  contract,  but 
where  the  daim  for  rent  is  sought  to  be  en- 
forced solely  by  virtue  of  an  implied  prom- 
ise growing  out  of  use  and  occupation,  it  is 
necessary  for  the  plaintiff  to  show  title  in 
himself,  whereupon,  unless  the  defendant 
proves  that  his  entry  was  adverse  to  the 
plaintiff,  an  implied  obligation  to  pay  rent 
ordinarily  arises.  Civil  Code  1910,.  i  3692. 
It  would  seem  that  it  was  upon  this  theory, 
and  in  response  to  the  pleading  and  proof 
of  the  defendant,  whereby  he  thus  sought 
to  negative  the  existence  of  the  alleged  ex- 
press rent  contract,  that  the  portion-  of  the 
charge  excepted  to  was  given.  Since  the 
evidence  authorized  a  finding  that  an  ex- 
press contract  for  rent  had  existed,  and  the 
verdict  rendered  could  thus  be  arrived  at. 
the  charge  as  given  was  more  favorable  to 
the  defendant  than  he  was  entitled  to;  and 
the  question  of  title  as  thus  sought  to  be 
raised  by  the  defendant  was  not  adjudicated 
by  the  verdict  and  Judgment  rendered. 
Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ..  concur. 


(26  Oa.  App.  29S) 

HADDEN  V.  STONE  MOUNTAIN  GRANITE 
CORPORATION.     (No.   11323.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1920.) 

(8yllabu9  ly  Editorial  BiaffJ 

Matter  and  servant  ^=9258(3)— Petition  held 
not  to  state  a  oause  of  action  for  negligence 
as  to  servant  struck  by  tragment  of  atone. 

A  petition,  alleging  that  plaintiff,  an  ap- 
prentice stonecutter,  while  attentively  working 
under  the  direction  of  bis  foreman,  was  struck 
in  the  eye  by  a  fragment  of  stone  cut  by  an- 
other employ^,  and  charging  tliat  defendants 
did  not  furnish  a  safe  place  for  work,  did  not 
instruct  such  other  employ^  to  refrain  from 
work  which  would  endanger  plaintiff's  safety, 
and  gave  no  warning  of  his  position  making 
plaintiff's  place  of  work  unsafe,  was  demur- 
rable. 

Error  from  Superior  Court,  De  Kalb  Govn- 
ty;    Jno.  B.  Hutcheson,  Judge. 

Action  by  Charles  F.  Hadden  against  the 
Stone  Mountain  Granite  Corporation.     Gen- 
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eral  denmrrer  to  petlticm  sustained,  and  ae- 
tion  dismissed,  and  plaintiff  brings  error. 
Afflrmed- 

The  petition  alleges  that  on  and  prior  to 
October  29,  1917,  plaintiff  was  working  for 
defendant  as  an  apprentice  stonecutter ;  that 
on  said  date  plaintiff  was  assigned  to  work 
on  a  certain  block  of  stone  which  was  located 
in  one  of  defendant's  sheds,  known  as  the 
new  shed,  under  the  orders  and  direction  of 
defendant's  foreman,  A.  0.  Goldsmith.  At 
about  8:30  o'clock  a.  m.,  while  plaintiff  was 
dutifully  engaged  in  the  work  which  defend- 
ant had  given  him  to  do,  and  was  giving  close 
attention  to  cutting  the  stone  upon  which  he 
had  been  ordered  to  work,  a  small  fragment 
of  granite  stone,  was  suddenly  precipitated 
into  plaintiff's  left  eye  with  great  force  and 
violence,  causing  him  injuries  (particularly 
described). 

At  the  time,  there  were  two  other  em- 
ployte  of  defendant  cutting  stone,  which  were 
located  close  to  the  stone  on  which  plaintiff 
was  cutting,  to  wit,  Houston  Garr  and  Char- 
lie Allen.  Plaintiff  charges  that  the  small 
piece  of  stone  which  flew  in  his  eye  was 
chipped  off  from  one  of  these  blocks,  and 
started  on  its  flight  by  the  force  of  a  chisel 
which  was  being  used  by  one  of  these  men 
in  his  work.  The  block  on  which  Carr  was 
working  was  to  the  right  of  plaintiff  and 
distant  only  a  few  feet,  to  wit,  &vb  or  six  feet 
from  the  block  on  which  plaintiff  was  work- 
ing. The  block  on  which  Allen  was  workinip 
was  to  the  left  of  plaintiff  and  about  the 
same  distance  from  him  as  the  block  on 
which  Garr  was  working.  Plaintiff  does  not 
know  from  which  one  of  th^sfe  blocks  came 
the  small  piece  of  stone  which  struck  him 
in  the  eye,  but  his  best  belief  is  that  it  was 
from  the  stone  on  which  Garr  was  Working, 
and  so  he  charges  the  fact  to  be.  But  he 
further  charges  that  the  stone  on  which  Allen 
was  working  was  likewise  too  close  to  plain- 
tilTs  position  of  work  for  safety,  and  if  the 
small  piece  of  stone  which  injured  him  came 
from  Allen's  block,  defendant  would  be  lia- 
ble to  plaintiff  in  the  same  manner  and  to 
the  same  extent  as  if  it  came  from  Garr's 
block.  Plaintiff  alleges  that  it  did  not  come 
from  the  block  on  which  he  was  working. 
Plaintiff  charges  that  defendant  did  not  give 
Carr  and  Allen  any  instructions  to  refrain 
from  doing  any  kind  of  cutting  which  would 
oidanger  his  safety,  but  directed  them  to 
perform  certain  work  in  the  course  of  which 
there  would  occasionally  be  required  a  kind 
of  cutting  which  would  cause  small  pieces 
of  stone  to  fly  away  from  the  block  with 
great  force,  to  wit,  the  cutting  known  as 
**pointing  up.**  Defendant  further  gave  plain- 
tiff no  warning  that  either  of  the  workmen 
who  were  put  so  close  to  him  would  be  re- 
quired to  do  that  kind  of  cutting  which 
would  make  the  place  unsafe,  and  did  Hot 
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give  the  plaintiff  any  warning  or  opportuni- 
ty to  look  out  for  his  own  safety  by  letting 
him  know  when  either  of  said  men  would 
commence  that  stage  of  his  work  which 
would  be  dangerous  to  plaintiff. 

Plaintiff  charges  that  the  defendant  was 
negligent  towards  him  In  the  following  re- 
spects :  First,  in  falling  to  provide  him  with 
a  safe  place  In  which  to  do  his  work;  sec- 
ond, in  falling  to  give  any  instructions  to  the 
man  working  near  plaintiff,  not  to  do  that 
kind  of  cutting  which  would  endanger  him; 
third,  in  rendering  plaintifTs  place  of  work 
unsafe,  without  giving  the  plaintiff  any  warn- 
ing thereof,  by  requiring  the  men  working 
next  to  the  plaintiff  to  perform  work  which 
at  times  necessarily  endangered  him;  fourth, 
in  failing  to  give  the  plaintiff  any  notice  or 
warning  that  he  would  be  exposed  at  un- 
certain intervals  of  time  to  danger  from  fly- 
ing particles  of  stone  as  previously  set  out 
herein.  Plaintiff  charges  that  in  all  the  mat- 
ters aforesaid  he  himself  did  not  fail  to  use 
ordinary  care  for  his  own  safety,  did  not 
consent  to  the  injury  which  was  inflict.ed  on 
him,  and  was  not  guilty  of  any  contributory 
negligence,  but  was  simply  and  faithfully 
performing  the  work  assigned  to  him  by  the 
defendant,  with  undivided  attention,  without 
any  apprehension  of  danger,  and  without 
any  chance  to  save  himself  from  injury,  when 
the  bit  of  stone  struck  himf  in  the  eye. — State- 
ment by  editor. 

A.  H.  Davis,  of  Atlanta,  for  plaintiff  in  er- 
ror. 

Napier,  Wright   &  Wood, '  of  Atlanta,  for 
defendant  In  error. 

BROYUSS,  O.  J.    The  court  did  not  err  in 

sustaining  the   general  demurrer  and  dis- 
missing the  action. 
Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  eoneur. 


(26  Qa.  App.  287) 
HARDY  V.  STATE.    (No.   fl022.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

May  U,  1920.) 

(SyUalus  by  the.  Court,) 


Highways  <$=s> 1 77— Municipal  oorporatlont 
703(4)— Statutes  ^=» 1 67 (I)— Revising  stat- 
ute regulating  speed  of  motor  vehicles  and 
oovsring  whole  subject  of  antecedent  statutes 
held  to  repeal  former  eaaotments. 

'*When  a  revising  statute  covers  the  whole 
subject-matter  of  antecedent  statutes,  it  vir- 
tually repeals  the  former  enactments,  without 
any  express  provision  to  that  effect  Where 
some  parts  of  the  revised  statute  are  omitted 
in  the  new  law,  they  are  not,  in  general,  to  be 
regarded  as  left  in  operation  if  it  clearly  ap- 
pear to  have  been  the  intention  of  the  Legisla- 
ture to  cover  the  whole  subject  by  the  reviidon.** 
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(a)  It  was  the  evident  Intent  of  the  Legis- 
lature that  section  10  of  the  act  of  1915  (Laws 
Bz.  Sess.  1915,  p.  112)  should  be  ezhaustiye 
of  the  entire  subject  of  regulating  the  speed  of 
all  auto  Tehides  and  automobiles,  and  should 
operate  as  a  substitute  for  section  6  of  the 
act  of  1910  (Laws  1910,  p.  92). 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

W.  M.  Hardy  was  indicted  for  driving  an 
automobile  over  a  public  highway  in  a  coun- 
ty at  a  speed  exceeding  ten  miles  an  hour,  his 
demurrer  to  that  count  was  overruled,  and 
he  brings  error.    Revetted. 

Denny  &  Wright,  of  Rome,  for  plaintiff  in 
error. 
J.  F.  Kelly,  Sol.,  of  Rome,  for  the  State. 

BLOODWORTH,  J.  The  accusation  con- 
tains two  counts,  but,  as  there  waa  an  ac- 
quittal under  the  first  count,  this  discussion 
will  be  confined  to  the  second,  which  charges 
that  the  accused  did — 

"operate  and  drive  a  certain  automobile  upon 
and  over  a  public  highway  in  said  county,  to 
wit,  the  Summerville  puUic  road,  and  at  a 
point  on  said  Summerville  public  road  where 
said  road  intersects  the  Texas  Valley  public 
road  in  said  state  and  county,  at  a  greater  rate 
of  speed  than  ten  miles  per  hour." 

The  defendant  demurred  to  the  second 
count  of  the  accusation,  as  follows: 

"First,  said  count  sets  forth  no  cause  of 
sction  against  thi^  defendant;  second,  because 
no  crime  in  this  state  is  charged  in  said  count, 
and  there  is  no  crime  in  this  state  of  operating 
an  automobile  by  intersecting  roads  at  a  great- 
er rate  of  speed  than  ten  miles  per  hour.'* 

This  demurrer  was  overruled,  and  the  de- 
fendant excepted. 

The  only  question  for  our  determination 
is:  Does  the  act  of  1915  repeal  that  portion 
of  the  act  of  1910  which  relates  to  the  speed 
of  automobiles  at  intersecting  roads?  We 
think  it  does.  It  was  the  evident  intent  of 
the  Legislature  that  section  10  of  the  act  of 
1915  (Ga.  Laws  Ex.  Sess.  1915,  p.  112)  should 
be  exhaustive  of  the  entire  subject  of  regulat- 
ing the  speed  of  all  auto  vehicles  and  automo- 
biles, and  should  operate  as  a  substitute  for 
section  5  of  the  act  of  1910  (Ga.  Laws  1910,  p. 
92).    Section  6  of  the  act  of  1910  is  as  follows: 

"That  no  person  shall  operate  a  machine  on 
any  of  the  highways  of  this  state  as  described 
in  this  act  at  a  rate  of  speed  greater  tiian  la 
reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  such  highway,  or  so  as  to 
endanger  the  Ufe  or  limb  of  any  person  or  the 
safety  of  any  property,  and  upon  approaching 
a  bridge,  dam,  high  embankment,  sharp  curve, 
descent  or  crosslpg  of  intersecting  highways 
and  railroad  crossings,  the  person  operating 
a  machine  shall  have  it  under  control  and 
operate  it  at  a  speed  not  greater  than  six  miles 
per  hour." 


Secttoa  10  of  the  act  of  1915  is  In  part  as 

follows: 

"No  p'erson  shall  operate  a  motor  vehicle  or 
motorcycle  upon  any  public  street  or  highway 
at  a  speed  greater  than  is  reasonable  and  safe, 
not  to  exceed  a  speed  of  thirty  miles  per  hour, 
having  due  regard  for  the  width,  grade,  charac- 
ter, traffic  and  common  use  of  such  street  or 
highway;  or  so  as  to  endanger  life,  limb  or 
property  in  any  respect  whatever.  Upon  ap- 
proaching any  bridge,  railroad  crossing,  dam, 
sharp  curve,  dugway  or  deep  descent,  or  in 
traversing  such  bridge,  railroad  crossing,  dam, 
curve,  dugway  or  descent,  the  operator  of  a 
motor  vehicle  or  motorcycle  shall  at  all  times 
have  said  vehicle  under  immediate  control, 
and  shall  not  operate  said  vehicle  at  a  greater 
speed  than  ten  miles  per  hour." 

It  win  be  noted  that  section  5,  above  re- 
ferred to,  embraces  "high  embankments"  and 
"intersecting  highways,"  and  fixes  the  rate  of 
speed  at  "not  greater  than  six  miles  per 
hour,"  while  these  places  are  not  mentioned 
in  section  10  of  the  act  of  1915,  which  names 
"dugway"  (which  is  not  in  the  act  of  1910), 
and  fixes  the  rate  of  speed  at  '^not  greater 
than  ten  miles  per  hour."  In  Butner  v. 
Boifeuillet,  100  Ga.  743,  750,  28  S.  E.  464,  466, 
Justice  Atkinson  quoted  from  the  case  ol 
Butler  V.  Russell,  3  Cliff.  251,  Fed.  Cas.  No. 
2,248,  In  which  case  Justice  Clifford  of  the 
Supreme  Court  of  the  United  States,  presid- 
ing on  the  circuit  bench,  laid  down  the  follow- 
ing rule: 

"Where  the  provisions  of  the  old  statute  are 
revised  in  the  later  enactment,  and  where  the 
later  statute  was  intended  to  prescribe  the  only 
rules  upon  the  subject,  the  subsequent  is  held 
to  repeal  the  former  statute.  When  a  revising 
statute  covers  the  whole  subject-matter  of  an- 
tecedent statutes,  it  virtually  repeals  the  for- 
mer enactments,  without  any  express  provision 
to  that  effect  Where  some  parts  of  the  revis- 
ed statute  are  omitted  in  the  new  law,  they  are 
not,  in  general,  to  be  regarded  as  left  in  opera- 
tion if  it  clearly  appear  t6  have  been  the  in- 
tention of  the  Legislature  to  cover  the  whole 
subject  by  the  revision." 

In  Johnson  v.  Southern  Mutual  Building  & 
Loan  Ass'n,  97  Ga.  622,  25  S.  B.  358,  Chief 
Justice  Simmons  said: 

"Repeals  by  implication,  however,  are  not 
favored;  and  it  is  only  in  so  far  as  a  statute  is 
clearly  repugnant  to  a  former  statute,  and  so 
irreconcilably  inconsistent  with  it  that  the  two 
cannot  stand  together,  or  i»  fnanxfettly  intm%ded 
to  cover  the  suhject-fiutitcr  of  the  former  and 
operate  as  a  »i^itifuie  for  it  [italics  ours],  that 
such  'a  repeal  will  be  held  to  result** 

In  Horn  v.  State,  114  Ga.  510,  40  S.  E.  769, 
Cl;iief  Justice  Simmons  thus  states  the  prin- 
ciple': 

**The  rale  as  to  repeal  by  implication  is,  in 
sudi  casies,  so  far  as  we  can  ascertain  from  the 
authorities, '  that  when  the  I^egislature  intends 
to  sevise  a  former  act  or  charter  or  to  deal  ex- 
haustively, with  the  subject  of  all  or  a  part  of 
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tho  originftl  act,  and  a  portion  of  the  original 
Jiet  is. left  ont»  such  omitted  portion  ia  repealed 
by  implicatipn." 

See,  also,  Miller  v.  Sonthweatem  Railroad 
Ck).,  65  Ga.  143;  Kennedy  v.  McCardel,  88 
Ga.  454,  14  S.  E.  710;  Gress  Lumber  Co.  v. 
Coody,  99  Ga.  778,  27  S.  B.  169;  Jones  v. 
Stokes,  145  Ga.  749,  89  S.  EL  1078,  and  cita- 
tions. 

Applying  tbe  principle  announced  in  tbe 
foregoing  decisions,  we  hold  that  the  Judge 
erred  in  overruling  the  demurrer,  and  this 
rendered  the  subsequent  proceedings  nuga- 
tory. 

Judgment  reversed. 

BROYLBS,  0.  J.,  and  LUKE,  Jn  concur. 
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<25  Qa.  App.  809) 

60RD0NV.  FOUNDATION  CO.    (No.  11349.) 

<Cottrt  of  Appeals  of  Georgia*  Diyision  No.  !• 

Kfay  11,  1920.) 

(Bvllah%i9  hy  the  Court,) 

1.  Appeal  and  error  ^=9205— ExMptlan.to  ax* 
oluslan  of  anawar  oa  dlraot  eaanot  be  ean- 
aldered,  unlesa  trial  Judge  was  tfiea  aolMlod 
what  answer  was  axpeoted. 

Under  repeated  mlings  of  the  Supreme 
Court  and  of  this  court  tl^at  an  exception  to 
the  refusal  to  allow  a  witnese,  on  the  direct 
ezamination,  to  answer  a  ^luestfon  wQl  not  be 
considered  by  the  reviewing  court  unless  It  af- 
firmatively appears  that  the  trial  judge  was 
notified  at  the  time  of  the  ruling  what  answer 
was  expected  from  the  witness^  the  several  ex- 
ceptions to  the  refusal  of  the  court  to  allow 
•certain  named  witnesses  to  answer  certain 
4iue8tions  cannot  be  considered. 

2.  Pleading  ^=>236 (4)— Disallowance  of  prof- 
fered amendMOBt  te  petition  after  motion  for 
nonsuit  heMf  proper. 

Under  the  facts  of  the  case,  as  disclosed  by 
the  note  of  the  trial  judge  qualifying  his  ap- 
proval of  the  biH  of  ezceptiess,  it  was  not 
error  to  disallow  the  proffered  amendment  to 
the  plaintifTs  petition. 

3.  Judgment  ef  nonsait. 

The  evidence  adduced  by  the  plaintiff  not 
Authorizing  a  finding  by  the  jury  that  the  de- 
fendant was  negligent  in  any  of  the  ways  al- 
leged in  the  petition,  the  court  did  not  err  in 
Avrarding  a  nonsuit. 

Error  from  City  Court  of  Sanrannah; 
John  Rourke,  Jr.,  Judge. 

Action  by  M.  0.  Gordon  against  the  Foun- 
dation Company.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Affirmed* 

The  note  of  the  trial  Judge  qualifying  the 
bill  of  exceptions  was  as  follows: 

*^Without  allowing  counsel  time  to  put  said 
Jimendmeat  in  writing,**  I  certify  that  no  amend* 


meht  was  olfered  durbig  the  progress  of  the 
trial  or  at  any  time  befbre  the  motion  for  non- 
suit was  granted,  nor  did  counsel  malce  any 
request  of  the  court  for  a  recess  or  time  to 
put  in  an  amendment  After  the  motion  for 
npnsuit  was  made  counsel  asked  that  the  case 
be  reopened  to  submit  further  testimony,  which 
was  granted.  At  the  conclusion  of  the  testi- 
mony the '  court  specifically  asked  counsel  if 
he  had  anything  further  to  offer,  and  he  replied 
that  he  did  not.  The  motion  for  a  nonsuit  was 
renewed  and  granted.  Counsel  for  the  plaintiff 
did,  at  the  time  request  was  made  to  reopen 
the  case,  state  that  he  desired  to  offer  an 
amendment,  but  the  amendment  in  question  was 
not  tendered  until  the  day  following  the  trial. 
Counsel  having  stated  that  he  had  nothing 
further  to  offer  at  the  condnsion  of  the  testi- 
mony, the  court  concluded  that  he  did  not  de- 
sire to  offer  the  amendment  to  which  he  had 
made  reference. 

This  certificate,  with  the  qualification,  has 
been  exhibited  to  counsel  for  the  plaintiff,  and 
he  offers  no  objection  to  the  qualification  in 
question.-^Statement  by  editor. 

Kenan  &  Ulmer,  of  Savannah,  for  plaiiip 
tiff  in  error. 

O'Byrne,  Hartridge  ft  Wright,  of  Savan- 
nah, for  defendant  in  error. 

BBOXIiES,  C.  J.    Judgment  affirmed. 

LUKB  and  BliOODWOBTH,  JJ.,  concur. 


(25  Oa.  App.  293) 
BELLE   ISLE  v.   KINDIQ.     (No.  11125.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1920.) 

(Ryliahus  hy  Editorial  Staff.) 

1.  Monlelpal  corporations  «s>706(l)**Petltioa 
held  to  state  caase  of  aotloa  against  defend- 
ant  whose  automobile  oolllded  with  plaintiff's 
automobile. 

A  petition  alleging  that,  as  plaintiff  was 
alighting  from  her  automobile,  defendant's  au- 
tomobile  collided  with  it  injuring  plaintiff,  and 
that  defendant  neglected  to  keep  a  proper  look- 
out for  a  street  ear  which  struck  his  automobile 
and  caused  the  colliaion,  and  negligently  drove 
his  automobile  in  the  way  of  such  street  car, 
stated  a  cause  of  action. 

2.  Trial  <S=5>259(I)— RMusal  of  okarges  held 
not  error,  In  abaeace-  of  written  requests  for 
further  instniqtions. 

Failure  to  clmrge  propositions  at  law  was 
not  error,  where  the  material  iasues  of  the  case 
were  clearly  and  correcUy  covered  by  the 
charge  given,  as  if  the  fuller  instructions  were 
desired,  a  proper  and  legal  request  therefor 
should  have  been  made  in  writing  before  the 
jury  retired,  as  required  by  Civ.  Code  1910,  | 
6084. 

3.  Appeal  and  error  ^=9 1 005 (2)  —  Approved 
verdict  supported  6y  some  evidenoe  oannot 
be  dlstnrbed. 

Where  there  was  ample  evidence  to  support 
a  verdict,  approved  by  the  trial  judge,  and  no 
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error  at  Iftw  was  committed,  the  Court  of  Ap- 
peals has  no  aathority  to  disturb  tiie  yerdict. 

Ihrror  from  Superior  Court,  Fulton  Ooun* 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  J.  B.  Klndig  against  A.  L. 
Belle  Isle  and  the  Georgia  Bailway  &  Power 
Company.  Motion  by  defendant  Belle  Isle  to 
dismiss  the  case  as  to  him  overruled,  and  he 
brings  error.    Affirmed. 

Plaintiff's  i)etition  alleged  that  on  July  2, 
1917,  while  petitioner  was  in  an  automobile 
in  front  of  a  hotel  and  was  in  the  act  of 
alighting  with  her  baby  in  her  arms  the  au- 
tomobile of  defendant  Belle  Isle  came  into 
collision  with  her  automobile,  as  a  result  of 
which  she  suffered  serious  injuries,  to  her 
damage  in  the  sum  of  $10,000 ;  that  defend- 
ant Georgia  Bailway  &  Power  Company  was 
guilty  of  negligence  in  operating  its  street 
car  in  violation  of  a  city  ordinance  limiting 
the  speed  of  street  cars  to  15  miles  per  hour, 
and  failed  to  use  ordinary  care  in  preventing 
its  car  from  striking  the  automobile  of  said 
defendant  Belle  Isle  and  causing  it  to  collide 
with  plaintiff's  automobile;  that  defendant 
Belle  Isle  was  negligent  in  failing  to  keep  a 
proper  lookout  for  said  street  car  and  in  neg- 
ligently driving  the  automobile  in  the  way  of 
said  street  car. — Statement  by  editor. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  in  error. 

Arminlus  Wright,  of  Atlanta,  for  defend- 
ant in  error. 

BLOODWOBTH,  J.  1.  Suit  for  personal 
damages  was  instituted  against  A.  L.  Belle 
Isle  and  the  Georgia  Railway  &  Power  Com- 
pany. During  the  trial  and  before  the  case 
was  submitted  to  the  Jury,  defendant  Belle 
Isle  moved  the  court  to  dismiss  the  case  as 
to  him,  because  the  plaintilTs  petition  set 
forth  no  cause  of  action  as  to  him.  This  mo- 
tion was  proi)erly  overruled. 

2.  Grounds  1,  2,  and  3  of  the  amendment 
to  the  motion  for  new  trial  complain  that 
certain  excerpts  from  the  charge  are  errone- 
ous, but  when  these  excerpts  are  read  in  the 
light  of  the  entire  charge  and  the  facts  of 
the  case,  we  find  in  them  no  error  demand- 
ing the  grant  of  a  new  triaL 

3.  Special  grounds  4  to  19,  inclusive,  and 
18  aU  allege  error  "because  the  court  did  not 
charge  the  Jury  literally  or  in  substance*' 
certain  specified  propositions  of  law.  The 
material  issues  of  the  case  were  clearly  and 
correctly  covered  by  the  charge  given,  and  If 
fuller  instructions  on  any  given  point  were 
desired,  a  proper  and  leged  request  therefor 
should  have  been  made  in  writing  before  the 
Jury  retired  to  consider  of  their  verdict,  as 
required  by  section  6084  of  the  Civil  Code  of 
1910. 

4.  If  error  was  committed  in  allowing  the 


hypothetical  question  and  the  answer  to  It  as 
set  out  in  the  seventeenth  special  ground  of 
the  motion  for  new  trial,  the  error  was  cored 
by  the  charge  of  the  court. 

5.  There  was  ample  evidence  to  support  the 
verdict,  which  has  the  approval  of  the  trial 
Judge,  and,  as  no  harmful  error  of  law  was 
committed,  we  have  no  authority  to  dis- 
turb it 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  LUKB,  J.,  concur. 


(25  Ga.  App.  295) 

BELLE   ISLE  v.  KiNDIG.     (No.   1 1 124.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1920.) 

Error  from  Superior  Court,  Fulton  Coonty; 
J.  T.  Pendleton,  judge. 

Action  by  J.  B.  Kindlg  against  A.  Im  Belle 
Isle.  Judgment  for  plaintiff,  and  the  defend- 
ant  brings  error.    Affirmed. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  in  error. 

Arminlus  Wright,  of  Atlanta,  for  defendant 
in  error. 

BLOODWORTH,  J.  1.  The  court  properly 
overruled  the  motion  to  dismiss  the  case  as 
to  this  defendant 

2.  There  is  no  merit  in  any  of  the  apedal 
grounds  of  the  motion  for  new  triaL  See  B^e 
Isle  V.  Khidig,  103  S.  E.  269  {So.  11125,  this 
day  decided). 

8.  No  harmful  error  of  law  was  oonunitted, 
there  was  evidence  to  support  the  yerdict,  and 
the  judgment  is  affirmed. 

BBOYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(25  Ga.  Appw  S6) 

SAVANNAH    WAREHOUSE    &    COMPRESS 
CO.    V.    HAYES.    (No.    11385.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2» 

May  12,  1920.) 

(Bylldbui  hy  the  Cowrt.) 

I.  INaster  and  servant  ^=^245(1)  — >  ObedianM 
to  command  required  unless  act  Is  obvionsly 
dangerous. 

'*A  servant  is  bound  to  obey  a  command, 
when  given  as  such  by  the  master,  if  it  per* 
tains  to  the  duties  of  the  servant's  employ- 
ment and  does  not  Involve  a  violation  of  the 
law,  and  if  the  act  required  is  not  one  whi^ 
is  of  itself  so  obviously  dangerous  that  no  per- 
son of  ordinary  prudence  could  be  expected  to 
perform  it*'  Hodges  v.  Murkison,  102  S.  S. 
184,  and  cases  dted.  See,  also,  Usry  y.  Au- 
gusta Southern  B.  O).,  102  &  E.  184. 
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2.  Master  aiMI  Mrvant  ^=s>258(l8),  261(1)  —[and  ordered  him  to  proceed  with  the  'work. 


Petition  held  to  present  i|«eetlont  of  faot  as 
to  aegligence  and  eontributory  negiigenco. 

Testing  the  petition  in  this  case  by  the  fore- 
going ruling,  a  cause  of  action  was  set  oat,  as 
the  facts  alleged  raised  for  determination  by 
the  jary  the  qoestions  as  to  whether  the  or- 
der as  given  to  the  plaintiff  by  the  alter  ego 
-of  the  defendant  was  a  negligent  one,  and 
whether  the  act  required  under  the  assurance 
given  was  one  which  of  itself  was  so  obviously 
•dangerous  that  no  person  of  ordinary  prudence 
-could  be  expected  to  perform  it.  The  court, 
therefore,  properly  overruled  the  general  de- 
murrer; and  such  of  the  special  grounds  of 
the  demurrer  as  were  meritorious  were  met  by 
appropriate  amendments. 

Shror  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Action  by  John  Hayes  a,gainst  the  Savannah 
Warehouse  &  Compress  Company.  General 
and  special  demurrers  to  petition  overruled, 
and  defendant  brings  error.    Affirmed. 

This  is  a  suit  by  a  servant  against  his 
master  to  recover  damages  for  personal  in- 
juries. The  petition  as  finally  amended  al- 
leged the  following:  That  plaintiff  was  a 
t>rick  mason,  employed  In  laying  a  hollow  tile 
«ewer  upon  the  premises  of  the  defendant; 
that  the  sewer  was  being  laid  in  a  ditch  about 
■5  feet  wide  at  the  top,  8^  feet  wide  at  the 
'bottom,  and  about  7  feet  deep,  which  ditch 
had  been  dug  by  the  defendant  under  a  ce- 
ment pavement,  and  In  excavating  for  the 
fiewer  the  defendant  did  not  remove  the  ce- 
ment pavement,  but  left  it  overhanging  the 
•excavation;  that  the  cement  pavement  was 
5  feet  wide  and  5  inches  thick,  and  weighing 
about  1,100  pounds,  and  that  this  weight,  to- 
other with  the  weight  of  pedestrians  pass- 
ing over  it,  and  its  improper  sloping,  all  tend- 
ed to  cause  the  earth  at  the  top  of  the  ex- 
cavation to  break  off  and  fall  in  large  lumps ; 
that  ordinary  care  required  that  defendant 
-eOiould  have  had  the  walls  of  the  excavation 
shored  at  the  point  where  it  passed  under  the 
•cement  pavement;  that  while  laying  thio 
sewer  under  said  pavement  a  lump  of  earth 
About  the  size  of  "a  wheelbarrow  full,  broke 
off  at  the  top  of  the  ditch,*'  and  fell,  striking 
plaintiff,  who  was  at  work  on  the  sewer  pipe, 
•ilpon  the  neck,  with  the  result  that  there  de- 
T^oped  **progressive  paralysis*'  in  his  right 
-side,  beginning  with  his  right  arm  'and  ex- 
tending over  his  entire  right  side,  causing,  in 
addition  to  the  inability  to  use  his  limbs,  an 
impediment  in  his  speech  and  an  impairment 
•of  his  eyesight;  that  upon  approaching  the 
<;ement  pavement,  and  before  laying  the  sewer 
•under  it,  the  plaintiff  called  the  attention  of 
Mr.  Culver,  the  defendant's  foreman  and 
alter  ego,  to  the  condition  of  the  walls  of 
the  excavation,  and  the  foreman,  after  ex- 
amining the  pavement  and  walls  of  the  exca- 
vation, advised  the  plaintiff  that  it  was  safe, 


The  plaintiff  alleged  further  that  he  was  not 
"skUled  in  the  weights  of  earth*"  and  did 
not  know  whether  the  earth  ove]:\hanglng  the 
excavation  would  fall*  but  relied  upon  the 
skill  and  knowledge  of  the  defendant,  and 
the  assurance  that  the  earth  would  not  fall ; 
that  he  did  not  dig  the  oltch  in  which  he 
was  ordered  to  work,  nor  did  he  know  of  the 
unsafe  condition  of  the  ditch  at  the  point 
where  the  cement  sidewalk  crossed  it,  and 
that  he  did  not  have  equal  means  of  knowing, 
and  by  the  exercise  of  ordhiary  care  could  noc 
have  ioiown,  of  said  defective  condition  of 
the  sides  of  the  ditdi,  and  the  dangers  inci- 
dent to  working  at  the  point  where  he  was 
injured,  but  that  the  defendant  knew,  or  by 
the  exercise  of  ordinary  care  could  have 
known,  thereof.  The  petition  charged  the 
defendant  with  negligence  in  the  following 
particulars:  (a)  In  failing  to  furnish  plain- 
tiff with  a  safe  place  to  work;  (b)  in  failing 
to  have  the  sides  of  the  ditch  under  the  pave- 
ment properly  sloped ; '  (c)  in  failing  to  shore 
the  walls  of  the  excavation.  The  defendant 
demurred  generally  and  specially,  the  court 
overruled  the  demurrers,  and  the  defendant 
excepted. — Statement  by  editor. 

O'Byme,  Hartridge  &  Wright,  of  Savan- 
nah, for  plaintiff  in  error. 

Osborne,  I^wrence  &  Abrahamsi  of  Savan- 
nah, for  defendant  in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS*  J^  con- 
cur. 


(86  W.  Va,  487)1 

HOLSBERRY  6t  al.  v.  CITY  OF  ELKIN8. 

(No.  3926.) 

(Supreme  Court  of  Appeals  of  West  Virgiiiia. 

May  11,  1920.) 

(ByllQlus  hy  the  Court.) 

1.  Municipal  oor)K»ratioiit  ^=5>772  —  City  not 
liable  to  pedestrian  faliing  at  slightly  raited 
piaoe  in  sidewalli,  rendered  Slippery  by  anow. 

A  alight  raised  place  in  the  sidewalk  of 
a  city,  not  sufficient  of  itself  to  constitute  a  de- 
fect therein,  does  not  render  the  dty  liable  to 
a  pedestrian  who  slips  and  falls  thereon,  when 
such  place  is  rendered  slippery  by  snow  and 
ice  and  children  coasting  thereon. 

2.  Munloipal  corporations  ^=9762(3)— City  not 
liable  for  failure  to  prevent  eoasting  on  or  for 
not  property  ilghting  its  streets. 

A  city  is  not  liable  for  neglect  In  the  per- 
formance of  its  purely  discretionary  or  govern- 
mental functions,  and  is  therefore  not  liable 
for  failing  to  prevent  coasting  on  its  streets, 
or  to  properly  light  Its  streets,  even  though 
expressly  given  the  power  by  its  charter  to 
light  them,  in  the  absence  of  a  statute  making 
it  the  duty  of  the  dty  to  do  so. 

•  •  '  -111 
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(AdMi^n^' 8vtlabu9  ly  BMoriai  Staff.) 

3.  Munldpa]  corporations  ^=>764( I),  797  — 
Street  not  reasonably  safe  for  travel  Is  ''out 
of  repair." 

The  phrase  "ont  of  repair,"  as  used  hi  Code 
1918,  c.  43,  §  154  (Code  Sapp.  1918,  c.  48,  S 
153  [sec.  1940—158]),  makiiig  a  mnnieipaHty  lia- 
ble for  injuries  due  to  a  jitreet  being  out  of 
repair,  means  not  reasouably  safe  for  trayel 
by  the  ordinary^  modes  by  day  or  night 

Error  to  Circuit  Court,  Bandolph  Comity. 

Action  by  Rnhalia  Holsberry  and  others 
against  the  city  of  Elkins.  Judgment  for  de- 
fendant, and  plaintiffB  bring  error.    Affirmed. 

A.  M.  Cunningham  and  Samuel  T.  Spears,* 
both  of  Elkins,  for  plaintiffs  In  error. 

Arnold  &  Arnold,  of  Elkins,  for  defendant 
in  error. 

WILLIAMS,  P.  [11  The  principal  ques- 
tion, presented  on  this  writ  of  error  prose- 
cuted by  the  plaintiff  to  a  judgment  for  the 
defendant,  the  city  of  Elkins,  in  an  action  of 
trespass  on  the  case  for  injury  alleged  to 
have  been  received  on  account  of  a  sidewalk 
of  the  city  being  out  of  repair,  causing  plain- 
tiff to  slip  and  fall,  is,  Was  the  sidewalk 
out  of  repair  within  the  meaning  of  section 
154,  c.  43,  Code  1918  (Code  SnpiK  1918,  c. 
48,  f  158  [sec.  19I0*-163]),  giving  a  right  of 
action  to  the  party  injured  against-  an.  In- 
corporated town  or  city?  This  is  a  practical 
question.  Plaintiff  was  going  to  church 
about  7  o'clock  in  the  evening,  and  slipped  on 
a  brick  sidewalk,  on  Randblph  avenne,  and 
fell,  causing  the  injury.  She  says  she  thinks 
she  slipped  on  a  raised  place  in  the  sidewalk, 
and  the  evidence  is  that,  at  the  point  where 
slie  fell,  there  is  a  swell  or  raise  in  the  side- 
walk, sloping  gradually  to  the  center  for  a 
distance  of  about  two  feet,  which  is  1  to  1% 
inches  hinder  in  the  center  than  the  other  poi^ 
tions  of  the  sidewalk,  caused  by  the  root  of  a 
maple  tree  that  stood  in  the  grassplot  be- 
tween the  sidewalk  and  the  curb,  growing 
undem^th  the  walk.  It  is  insisted  that 
this  raise  in  the  sidewalk,  being  made  slip- 
pery by  the  snow  and  ice  and  the  children 
skating  or  coasting  over  it,  rendered  it  out 
of  repair  within  the  meaning  of  the  statute. 
The  principal  assignment  of  error  is  the  re- 
fusal of  the  court  to  give  plaintiff's  instruc- 
tion No.  8,  which  squarely  presented  the 
question.    It  is  as  follows: 

*'The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  in  this  case  that  at  the 
point  in  the  sidewalk  where  the  plaintiff  Ruhalia 
Holsberry  slipped  and  fell  the  sidewalk  was 
slick  and  slippery  by  reason  of  the  snow  having 
fallen  thereon  and  the  children  coasting,  skat- 
ing, and  sliding  thereover,  and  that  the  said 
.plaintiff,  while  exercising  dae  care,  slipped  and 
fell  because  of  said  slippery  condition  caused 
by  said  coasting,  skating,  and  sledding  by  chil- 


dren over  said  sidewalk  as  aforesaid,  then  said 
riippery  condition  constitated  said  ^dewalk  out 
of  repair  as  ooatemplated  by  the  laws  of  tins 
state,  and  the  jury  should  find  for  the  plain- 
tiffs.". 

[3]  This  inatructioB  waa  properly  refused. 
Plaintiff's  lojury  occurred  on  the  7th  day  of 
February,  and  about  an  inch  of  snow  had  fal- 
len that  day,  and  the  weather  was  cold,  mak- 
ing the  sidewalks  generally  slipi)ery.  This 
case  is  unlike  the  case  of  Boyland  v.  Parkers- 
burg,  78  W.  Va.  749,  90  S.  E.  347,  cited  and 
relied  on  by  plaintiff^  counsel.  In  that  case 
the  dty  was  held  liable  because  it  had  per- 
mitted the  water  falling  on  the  roof  of  a 
house  to  be  collected  and  cast  upon  the  aide- 
walk  by  i'  downst>out  of  a  house.  The  water 
froze  as  it  ran  across  the  surface  of  the 
sidewalk,  and  formed  a  hump  or  ridge  of  Ice 
upon  which  plaintiff.  Ignorant  of  the  con- 
dition, slipped  and  fell  and  injured  himself. 
There  the  city  was  negligent  in  permitting 
the  water  to  be  collected  in  a  body  and  cast 
upon  the  street,  and  when  the  water  froze 
It  constituted  a  defect  in  the  sidewalk.  The 
present  case  is  quite  different  Here  the  city 
was  guilty  of  no  breach  of  ministerial  duty, 
unless  suffering  the  slight  raise  in  the  side- 
walk to  exist  and  the  children  to  skate  <x 
slide  over  it  when  covered  with  8now»  thus 
making  it  more  slippery  than  it  would  other- 
wise have  been  can  be  said  to  constitute  such 
breach  by  causing  the  sidewalk  to  be  out 
of  repair.  The  effect  of  the  statute  is  not  to 
constitute  a  municipality  an  insurer  against 
accidents,  neither  does  it  render  it  liable  for 
an  injury,  unless  the  Injury  is  caused  by  the 
obstruction  of  the .  street  or  its  being  out 
of  repair,  and  by  being  ''out  of  repair,**  this 
court  has  frequently  said,  means  not  rea- 
sonably safe  for  travel  by  the  ordinary  modes 
by  day  or  by  night,  which  is  a  practical  ques- 
tion. Wilson  V.  City  of  Wheeling,  19  W. 
Va.  323,  42  Am.  Rep.  780.  The  principle 
there  announced  has  been  followed  uniformly 
by  this  court  in  numerous  cases  since  than. 
The  evidence  that  the  sidewalks  of  the  dty 
were  generally  slippery  on  account  of  the 
snow  that  had  just  fallen  is  undisputed,  and 
plaintiff  in  using  the  street  was  bound  to 
know  it,  and  was  required  to  exercise  a 
greater  degree  of  care  for  her  safety  than  she 
otherwise  would ;  she  had  walked  some  dis- 
tance before  she  fell,  and  must  have  known 
of  the  slippery  condition  of  the  walk.  That 
she  was  more  apt  to  fall  on  the  raised  place, 
and  did  actually  slip  and  fall  on  it»  does 
not  of  itself  prove  the  sidewalk  was  out  of 
repair  at  that  place.  Unless  the  swell  was 
such  as  to  constitute  a  defect  and  raider 
the  street  out  of  repair  within  the  meaning 
of  the  statute,  then  the  fact  that  it  was  made 
slippery  on  this  occasion,  by  the  snow  and 
ice  and  children  skating  thereon,  does  not 
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make  It  gach;  it  does  not  augment  the 
city's  liability.  This  question  was  properly 
submitted  to  tlje  Jury  by  defendant's  instruc- 
tion No.  18,  the  converse  of  plaintlfTs  Na 
8  refused.    This  instruction  told  the  jury — 

"That  if  they  believe  from  the  evidence  that 
the  sidewalk  where  the  accident  occurred  was 
so  constructed  as  to  be  sufficiently  smooth  for 
ordinary  travel,  and  that  the  accident  was  con> 
tribntable  (attributable)  solely  to  the  slippery 
condition  of  the  sidewalk,  occasioned  by  a 
snowfall  on  the  day  of  such  accident,  it  being 
Sunday,  and  that  the  walk  was  made  more  slip- 
pery that  day  by  children  sliding  upon  their 
shoes  or  coasting  with  sleds,  and  that  th^  sole 
cause  of  the  said  accident  was  said  temporary 
slipperiness  as  aforesaid,  such  condition  of  the 
sidewalk  would  not  be  a  defect  for  which  the 
city  would  be  liable." 

This  instruction  properly  submitted  the 
question  to  the  jury.  The  city  is  not  liable 
for  its  failure  to  forbid  or  suppress  coasting 
In  the  street,  because  that  would  be  the  ex- 
ercise of  its  governmental  or  discretionary, 
and  not  its  ministerial  function,  and  for 
neglect  or  tliilure  to  perform  its  governmen- 
tal function  a  dty  is  not  liable  unless  express- 
ly made  so  by  statute.  Qibson  v.  City  of 
Huntington,  88  W.  Va.  177.  18  8.  B.  447,  22 
Ij.  R.  a.  561,  45  Am.  St.  Rep.  863.  The  great 
weight  of  authority  is  to  the  effect  that  a 
municipality  Is  not  liable  for  injury  to  travel- 
ers, caused  by  coasting  in  the  highway,  per- 
mitted by  the  public  authorities.  Nor  is  it 
liable  for  failure  to  forbid  such  practice,  or 
to  enforce  an  ordinance  forbidding  it,  and 
the  reasons  generally  given  for  such  holding 
are  that  such  use  of  the  highway  does  not 
constitute  a  defect  or  obstruction  therein, 
and  the  duty  to  prevent  such  use  of  the  high- 
way is  a  public  or  police  duty,  rather  than 
a  corporate  one.  18  R.  G.  L.  |  253;  6  Mc- 
Quillin,  Mun.  Corp.  |  2771,  and  cases  cited 
in  note ;  4  Dillon,  Mun.  Corp.  (6th  Ed.)  §  626, 
and  cases  collected  in  a  note  to  the'  case  of 
Van  Cleef  v.  Chicago,  reported  in  23  L.  R. 
A.  (N.  S.)  639,  under  the  head  of  ''Coasting." 
A  city  Is  not  liable  to  a  traveler  who  falls 
and  is  injured  on  a  street,  rendered  slippery 
by  perscms  coasting  or  sliding  thereon  re- 
gardless of  whether  it  has  an  ordinance  for- 
bidding such  practice  or  not  Because  the 
regulation  of  the  use  of  its  streets  and  high- 
ways falls  within  its  legislative  or  govern- 
mental function.  But  its  liability  for  injury 
occasioned  by  an  obstruction  in  the  street  or 
by  Its  being  out  of  repair  is  because  of  its 
failure  to  perform  a  ministerial  duty  Imposed 
upon  it  by  the  Legislature.  Our  statute  Im- 
poses the  positive  duty  upon  a  municipality 
to  maintain  its  streets  in  a  reasonably  safe 
condition. 

[2]  There  is  some  evidence  tending  to  show 
that  the  street  was  dark  at  the  point  where 
plaintiff  fell,  but  this  does  not  increase  or 


create  liability.  The  lighting  of  Ita  streets 
is  a  discretionary  or  governmental  function, 
and  a  city  is  not  liable  for  failure  to  li^t 
them,  even  tl^ough  it  may  own  its  own  plant 
for  that  purpose,  unless  such  lighting  is  nec- 
essary to  warn  travelers  of  some  defect  or  ob- 
struction In  the  street,  or  unless  Its  charter 
or  some  general  act  of  the  Legislature  im- 
poses on  it  the  duty  to  light  them.  The 
mere  power  given  It  by  charter  to  light  Its 
streets  does  not  render  a  city  liable  for  fail- 
ure to  exercise  such  power.  The  duty  to  do 
so  must  be  expressly  created  by  statute  to 
create  liability.  Although  by  its  charter,  the 
dty  of  Slkins  is  given  power  to  light  Its 
streets,  there  is  no  statute  to  whidi  our  at- 
tention has  been  called,  and  we  know  of  none, 
imposing  a  duty  on  it  to  do  so.  6  McQuillln 
on  Mun.  Corp.  |  2646 ;  6  McQuillin  on  Mun. 
Corp.  I  2806,  ^and  numerous  cases  cited  In 
pote;     13  B.  C.  L.  364. 

The  facts  of  this  case  are  similar  to  those 
in  Yeager  v.  City  of  Bluefleld,  40  W.  Va. 
484,  21  S.  B.  762,  the  chief  difference  being 
that  in  the  Yeager  Case  plaintiff  slipped  and 
fell  on  the  street  because  of  its  slippery  c(m- 
dition  on  account  of  the  accumulation  of  mud 
on  the  street  crossing,  whereas  in  the  pres- 
ent case  the  slipperiness  was  caused  by  a 
snowfall  and  children  skating  or  coasting  on 
the  sidewalk.  And  the  principles  announced 
in  that  case  are  peculiarly  applicable  to  this 
one. 

The  Judgment  will  be  affirmed. 

Affirmed. 

LYNCH,  J.,  absent 


(86  W.  V*.  4»1) 

RUT4IERF0RD    V.    PROVIDENT    LIFE    & 
TRUST  CO.  St  al.    (No.  3963.) 

(Supreme  Court  of  Appeals  of  West  VirsiQia. 

May  11,  1920.) 

(Byttdbu9  by  the  Oouri.) 

1.  Interest  ^=>5 1— purchaser  cannot  stop  In- 
terest on  unpaid  purchase  money  pendiniQ  lit- 
igation over  title  by  setting  apart  a  sufllolent 
fund  and  notifying  vendor. 

A  vendee  in  possession  under  a  deed,  with 
covenants  of  general  warranty  of  title,  from  a 
perfectly  solvent  vendor,  cannot  avoid  the  pay- 
ment of  interest  on  ^e  unpaid  purchase  money, 
pending  litigation  over  the  title,  which  termi- 
nated favorably  thereto,  by  setting  apart  a  suf- 
ficient fund  to  pay  the  amount  of  purchase 
money  and  interest  then  due  and  notifying  the 
vendor  thereof. 

2.  Interest  ^=^5  l-^Puroffiasar  eanaot  avoid  in- 
terest on  unpaid  purchase  money  pending  Ut- 
Igatien  establishing  a  good  title. 

In  such  case,  it. would  be  unfair  and  onjust 
to  the  vendor  to  deny  to  him  the  f uU  fruits  of 


«s»For  other  eases  see  sa^s  topic  and  KBY-NUMBKR  to  all  Key-Nttmbered  Digests  and  Indexes 
108  S.R— 18 


274 


193  SOUTHEASTEBN  BEPOBTEB 


(W.Va. 


Mb  sale,  and  permit  the  yendee  to  enjoy  the 
full  benefits  of  his  purchase  by  receiving  the 
rents,  issues,  and  profits  of  the  land. 

Error  to  Circuit  Court,  Mingo  County. 

Action  of  assumpsit  by  A.  G.  Rutherford 
against  the  Provident  life  &  Trust  Company 
and  Edward  R.  Wood,  Jr.,  as  executors  and 
trustees  under  the  will  of  Stuart  Wood,  de- 
ceased. Judgment  for  defendants,  and  plain- 
tiff brings  error.  Reversed,  and  judgment 
rendered  for  plaintiff. 

Goodykoontz,  Scheer  &  Slaven,  of  William- 
son, for  plaintiff  in  error. 

S.  D.  Stokes»  of  Williamson,  for  defendants 
in  error. 

WILLIAMS,  P.  Plaintiff  prosecutes  this 
writ  of  error  to  a  judgment  for  defendant, 
rendered  in  an  action  of  assumpsit  brought 
against  the  Provident  Life  &  Trust  Company 
of  Philadelphia,  a  corporation,  and  Edward 
B.  Wood,  Jr.,  as  executors  and  trustees,  un- 
der the  last  will  and  testament  of  Stuart 
Wood,  deceased,  to  recover  the  sum  of  $348.- 
33,  and  interest  thereon,  the  sum  claimed 
representing  interest,  at  the  raie  of  6  per 
cent,  on  a  deferred  purchase-money  note  for 
the  sum  of  $3,666.66,  interest  bearing  from 
October  9,  1915,  to  May  7,  1917. 

In  1889  Lewis  Rutherford  conveyed  to 
Stuart  Wood  the  coal  and  other  minerals  un- 
derlying a  tract  of  land  in  Mingo  county, 
together  with  certain  timber  rights,  mining 
rights  and  privileges.  '  Said  Lewis  Ruther- 
ford died  in  November,  1910,  seized  of  the 
surface  of  said  tract,  leaving  a  last  will  nam- 
ing two  of  his  sons,  Lawrence  Rutherford 
and  the  plaintiff,  A.  G.  Rutherford,  as  execu- 
tors with  power  to  sell  the  surface  lands. 
Plaintiff  did  not  qualify  as  executor,  but 
Lawrence  Rutherford  did  qualify  and  act  as 
such,  and,  by  deed  dated  May  9,  1911,  con- 
veyed, as  executor,  to  A.  G.  Rutherford, 
plaintiff,  194,48  acres  of  said  tract,  subject 
to  the  mineral  deed  above  mentioned.  In 
September,  1913,  Stuart  Wood  leased,  for  a 
period  of  30  years,  to  H.  A.  Evanson  and  B. 
O'Toole  the  minerals  together  with  the  min- 
ing rights  and  privileges  conveyed  to  said 
Stuart  Wood  by  Lewis  Rutherford.  Evanson 
and  O'Toole  claimed  that  the  deed  from  Lew- 
is Rutherford  to  Stuart  Wood  did  not  give 
ample  surface  rights  for  mining  purposes  and 
consequently  Stuart  Wood  purchased  all  of 
the  said  surface  of  which  Lewis  Rutherford 
died  seized.  By  deed  dated  October  17,  1913, 
plaintiff,  his  wife  joining  therein,  conveyed 
to  Stuart  Wood,  with  general  warranty,  the 
194.48  acres  of  said  surface,  previously  con- 
veyed to  him  by  Lawrence  Rutherford  in  his 
own  right  and  as  executor,  and  plaintiff,  A. 
G.  Rutherford,  conveyed  to  Wood  the  re- 
mainder of  said  surface.  The  latter  deed 
called  for  special  warranty  as  to  Lawrence 
Rutherford,  but  a  covenant  of  general  war- 


ranty as  to  plaintiff.  Subsequently,  Stuart 
Wood  paid  all  the  consideration  called  fbr 
by  said  two  deeds,  except  a  note  for  the  sum 
of  $3,666.66  signed  by  Wood,  dated  October 
17,  1913,  payable  to  the  order  of  plaintiff  in 
two  years  after  its  date,  witii  interest ;  this 
amount  representing  the  last  deferred  pur- 
chase-money note  for  the  194.48  acres  pur- 
chased from  plaintiff.  Stuart  Wood  died  in 
April,  1914,  leaving  a  will,  by  which  be  de- 
vised the  aforesaid  lands  in  trust  to  the  de- 
fendants and  named  them  executors  of  his 
estate.  Stuart  Wood  has  had  possession  of 
said  lands  continuously  and  uninterruptedly 
since  October  17,  1913,  by  his  lessees,  who 
have  paid  to  him  and  his  executors  all  the 
rents  and  royalties  accruing  under  the  leases. 
Some  months  prior  to  the  time  the  said  note 
became  due,  certain  heirs-at-law  of  Lewis 
Rutherford  brought  suit  against  Lawrence 
Rutherford,  executor,  A.  G.  Rutherford,  the 
plaintiff  in  this  action,  and  the  executors  and 
trustees  of  Stuart  Wood  et  al.,  to  vacate  and 
set  aside,  on  the  ground  of  fraud,  the  deed 
from  Lawrence  Rutherford,  executor,  to 
plaintiff,  and  the  two  aforesaid  deeds  to 
Stuart  Wood  for  the  surface  lands ;  the  said 
heirs  alleging  that  said  deeds  were  made  in 
fraud  of.  their  rights  as  heirs  of  Lewis 
Rutherford.  On  October  9,  1915,  defendants 
notified  plaintiff  that,  on  account  of  said  liti- 
gation, it  would  be  inadvisable  to  pay  the 
note  becoming  due  on  October  17,  1915,  and 
that  they  would  withhold  payment  thereof, 
until  such  litigation  was  finally  determined. 
Plaintiff's  counsel  thereupon  notified  them 
that  his  client  was  perfectly  solvent  and  de- 
manded payment  On  the  24th  of  Nov&nber 
the  executors  of  Wood  set  aside  the  sum  of 
$4,106.66  to  meet  the  note  of  $3,666.66»  with 
interest  to  October  17,  1915,  by  a  deposit  ac- 
count in  the  Provident  Life  &  Trust  Company, 
a  banking  institution,  and  one  of  the  deftod- 
ants,  in  the  city  of  Philadelphia,  and  styled 
the  account,  '*The  Provident  Life  and  Trust 
Company  and  Ddward  R.  Wood,  Jr.,  Execu- 
tors of  the  Estate  of  Stuart  Wood,  deceased, 
for  payment  of  the  A.  G.  Rutherford  note^*' 
and  immediately  notified  plaintiff  thereof. 
The  litigation  was  ended  December  9,  1916, 
by  a  final  decree  upholding  the  said  deeds 
and  dismissing  plaintiffs'  bill;  no  aiq;>eal  be- 
ing taken  from  said  decree.  Defendants  still 
contended  that  they  were  not  liable  for  in< 
terest  on  said  note  from  and  after  October 
9,  1915,  the  date  defendants  notified  plain- 
tiff they  would  not  pay  the  note  pending  the 
litigation.  On  May  7,  1917,  defendants  paid 
the  amount  of  the  note  with  Interest  thereon 
to  October  9,  1915,  upon  an  agreement  then 
made  that  such  payment  should  not  peei- 
udice  plaintiff's  right  to  enforce  collection  of 
interest  due  on  the  note  from  and  after  Oc- 
tober 9,  1915.  Thereupon  plaintiff  brought 
this  action,  and  on  March  4,  1919,  upon  an 
agreed  statement  of  facts  and  certain  docu- 
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mentary  evideiice,  the  case  was  submitted  to 
the  court  hi  lieu  of  a  jury  and  the  Judgment 
complained  of  rendered. 

[1,  2]  Defendants  had  a  deed  from  plaintiff 
with  coYcnants  of  general  warranty  of  titles 
and  were  enjoying  the  fruits  of  uninterrupted 
possession  of  the  land.  Plaintiff  was  perfect- 
ly solvent,  and  the  pendency  of  the  litigation 
did  not  Justify  them  in  withholding  frcKn 
him  the  balance  of  the  purchase  money.  His 
covenant  of  warranty,  made  good  by  his  sol- 
vency, was  sufficient  protection  to  the  vendee. 
The  vendee  was  enjoying  the  fruits  of  his 
purchase,  and  there  is  no  good  reason  in  this 
case  for  denying  to  the  vendor  equal  right  to 
have  and  enjoy  the  fruits  of  his  sale.  Mc- 
Klnley  Land  Co.  v.  Maynor,  76  W.  Va.  156, 
85  S.  B.  79.  Courts  of  equity  will,  and  some- 
times do,  enjoin  the  collection  of  purchase 
money  when  it  is  necessary  to  do  so  for  the 
protection  of  the  vendee,  but  it  does  not  there- 
by follow  that  the  vendee  should  be  relieved 
from  the  payment  of  interest  on  the  pur- 
chase money,  when  he  is  enjoying  the  uninter- 
rupted possession.  It  was  held  in  Selden  v. 
James,  Executor,  etc.,  6  Rand.  (Ya.)  465,  that 
a  vendee  of  land  in  possession,  holding'  title 
from  his  vendor,  was  not  excused  from  pay- 
ing interest  on  the  purchase  money,  payment 
of  which  was  delayed  for  years  by  the  pen- 
dency of  a  suit  over  the  title ;  the  vendee  con- 
tinuing all  the  time  in  the  possession.  Here 
the  vendor  was  not  in  default.  He  had  ex- 
ecuted to  defendant  a  deed  with  covenants  of 
general  warranty  and  placed  him  In  posses- 
sion. The  contract  on  his  part  was  fully  ex- 
ecuted. He  did  not  guarantee  that  the  ven- 
dee would  not  be  sued,  and  it  is  the  duty  of 
a  vendee  to  make  defense  to  a  suit  brought 
against  land  conveyed  to  him  by  his  vendor, 
and,  if  he  is  successful  in  such  suit,  he  has 
no  right  of  action  against  his  vendor  to  re- 
cover the  expenses  thereby  incurred.  In 
Steenrod  v.  R,  R.  CJo.,  27  W.  Va.  1,  cited  and 
relied  on  by  counsel  for  the  respective  par- 
ties as  authority  to  support  their  several  con- 
tentions, no  deed  had  been  made,  and  in  such 
case  there  is  no  doubt  of  the  right  of  a  pur- 
chaser to  avoid  the  payment  of  interest  by 
setting  apart  the  unpaid  purchase  money  and 
giving  notice  thereof,  for  the  reason  that 
the  contract  is  still  executory.  But  where 
the  vendor  has  fully  executed  the  contract  on 
his  part  by  making  a  deed  and  placing  the 
purchaser  in  possession,  this  rule  does  not 
apply.  In  such  case,  if  the  vendee  elects  to 
withhold  the  purchase  money  for  his  protec- 
tion pending  litigation  over  the  title,  and  the 
litigation  is  subsequently  determined  favor- 
able to  the  vendee,  he  must  account  to  the 
vendor  for  the  purchase  money  with  inter- 
est. This  rule  was  applied  in  Cresap  v. 
Brown  et  al.,  82  W.  Va.  467,  96  S.  B.  66, 
wherein  it  was  held  that  a  Judgment  debtor. 


who  desired  to  further  contest  the  Judgment  |  tion  of  the  debt. 


by  appellate  proceedings,  should  not  be  al- 
lowed to  pay  the  amount  of  the  Judment  to 
the  general  receiver  of  the  court,  and  there- 
by escape  payment  of  interest. 

Upon  examination  of  the  authorities  we 
find  that  the  rule  contended  for  by  counsel 
for  the  defendant  applies  only  in  cases  where 
no  deed  has  been  executed  by  the  vendor,  or 
where  some  independent  equity  exists  render- 
ing necessary  the  vendee's  protection.  It 
would  certainly  be  very  unfair  to  allow  the 
vendee  to  enjoy  the  possession  under  a  deed 
from  his  vendor  and  take  the  rents  and  prof- 
its of  the  land,  and  deny  the  vendor  the 
fruits  of  his  sale.  We  do  not  see  that  it 
makes  any  difference  whether  the  vendee 
withholds  the  money  in  his  own  hands  or 
sets  it  aside  in  the  hands  of  some  one  else 
who  does  not  use  it  for  the  vendee's  benefit 
Here  it  appears  that  the  fund  was  set  apart 
in  the  hands  of  one  of  the  defendants,  which 
is  a  banking  institution. 

^^8.33  of  interest  was  due  on  the  7th  day 
of  May,  1917,  at  which  time  defendants  paid 
the  note  and  interest  thereon  to  October  9, 
1915,  and  the  foregoing  sum  represents  the 
Interest  accruing  on  the  note  between  Octo- 
ber 9, 1915,  and  May  7,  1917.  This  sum  was 
then  a  debt  due,  and  should  bear  interest, 
making  the  amount  the  plaintiff  was  enti- 
tled to  Judgment  for  $389.40.  We  therefore 
set  aside  the  finding  and  reverse  the  Judg- 
ment, and  render  Judgment  here  for  $889.40 
with  interest  thereon  from  the  2l8t  of  July, 
1919,  until  paid ;  that  being  the  day  on  which 
the  lower  court  should  have  rendered  Judg- 
ment for  the  plaintiff  for  that  sum. 

Reversed,  and  Judgment  rendered  here. 

liYNCH,  J.,  absent 


(86  W.  Va.  464) 
TETER  V.  GEORGE  st  al.    (Not.  3883,  3923.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

May  11,  1920.) 

(SyUabut  hy  ihe  Court.) 

I.  Attachment  ^=5>  113— Statemeats  is  attaoli* 
ment  affliiavit  held  not  to  set  wp  fraud  In  oon- 
traction  of  debt. 

Neither  a  mere  general  charge  of  untruth 
of  a  representation,  made  with  knowledge 
thereof,  for  procurement  of  a  loan  of  money, 
and  relied  upon  by  the  lender,  if  nnaccompanied 
by  an  averment  of  facts  necessarily  importing 
fraudulent  intent  as  matter  of  law,  nor  a  gen- 
eral charge  of  intention  on  the  part  of  the  bor- 
rower not  to  repay  the  loan,  supported  only  by 
an  averment  of  the  filing  dT  a  plea  of  nonlia- 
bility for  the  debt  in  an  action  brought  to  re- 
cover it,  amounts  to  a  sufficient  statement  of 
facts  in  an  attachment  affidavit  setting  up,  as 
ground  for  the  attachment,  fraudulent  contrac- 
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2.  Coorto  ^s>78«-Coarts  have  Inhtraat  power 
to  preooribo  aod  oaforoo  roles. 

'Courts  haye  inherent  power  and  authority 
ito  prescribe  and  enforce  roles  and  regulations 
for  the  conduct  of  their  business  in  accordance 
with  established  procedure,  not  inconsistent 
with  organic  or  statutory  law,  nor  unreasona- 
ble, oppressiye,  or  obstructive  of  common  right. 

3.  Courts  ^=>80(3)  —  Rule  making  failure  to 
lite  special  plea  a  waiver  Is  valid. 

A  rule  requiring  a  special  plea,  notice,  or 
counterclaim  to  be  filed  not  later  than  the 
fifth  day  before  the  day  on  which  any  case  is 
;6et  for  trial,  except  as  otherwise  provided  by 
law,  and  making  failure  to  file  it  on  or  before 
such  day  bar  it  on  the  principle  •of  waiver,  is 
vaUd. 

4.  Courts  ^=s>85(2)— Courfs  interpretation  of 
its  rule  held  not  to  be  disturbed  by  appellate 
eourt. 

The  court  prescribing  such  a  rule  has  au* 
Jthority  to  interpret  and  apply  it;  wherefore 
its  ruling  that  a  postponement  of  a  case  to  a 
later  date  than  that  for  which  it  was  formally 
.-set  for  trial  does  not  except  it  from  the  opera- 
tion of  the  rule  cannot  be  disturbed  by  the  ap- 
iPeilate  court. 

.5.  Pieadiim  «=>384— In  the  absenoe  of  a  plea 
and  speolfloation,  proof  inadmissible. 
In  the  absence  of  a  plea  and  specification  of 
.set-offs,   or   a  notice   specifying   them,   proof 
.thereof  ia  inadmissible. 

Error  to  Circuit  Court.  Barbour  County. 

Action  by  Floyd  Teter  against  William 
'George  and  others.  Motion  to  quash  an 
.attachment  affidavit  overruled,  and  defend- 
ants brini;  error,  and  plaintiff  assigns  cross- 
error  upon  an  order  quashing  the  attach- 
juent.  fYom  a  judgment  for  plaintiff,  de- 
fendants take  also  another  writ-  of  error. 
^Affirmed. 

In  Case  No.  3883: 

A.  M.  Cunningham,  of  Parsons,  and  J. 
Blackburn  Ware,  of  Philippi,  for  plaintiffs 
in  error. 

W.  Bruce  Talbott  and  George  &  WUcoz, 
.all  of  Philippi,  for  defendant  in  error. 
In  Case  No.  3923: 

A.  G.  Jenkins  and  George  ft  Wilcox,  all  of 
Philippi,  for  plaintiffs  in  error. 

J.  Blackburn  Ware,  of  Philippi,  and  A. 
M.  Cunningham,  of  Parsons,  for  defendant 
4n  error. 

POFFENBARGETR,  J.  The  first  one  of  the 
^wo  writs  of  error  allowed  in  this  case 
brought  up  for  review  an  order  overruling 
£L  motion  to  quash  an  attachment  affidavit, 
>  with  a  cro8»-a88ignment  of  error  based  upon 
jtn  order  quashing  the  attachment,  on  the 
ground  of  a  variance  of  the  affidavit  from 
the  notice  of  the  motion  for  judgment,  treat- 
ed as  a  declaration.  The  second  brought  up 
the  judgment  rendered  in  favor  of  the  plain- 


tiff on  the  two  notes  oonstitating  the  basis 
of  the  action. 

[1]  The  statement  of  facta  for  support  of 
the  ground  of  attachment,  fraudulent  con- 
traction of  the  debts,  found  in  the  affidavit, 
is  clearly  insufficient.  One  of  the  f^cta  stat- 
ed is  that,  in  order  to  procure  the  loan  of 
^,500,  represented  by  the  first  note,  the  de* 
fendant  fraudulently  r^resented  himself  and 
his  wife,  two  of  the  makers,  to  be  financially 
worth  the  sum  of  $500,000,  well  knowing 
the  representaticm  to  be  wholly  false  and 
untrue,  with  purpose  and  Intent  to  defraud 
the  plaintiff  out  of  the  two  sums  of  money 
r^resented  by  the  notes,  and  especially  the 
sum  represented  by  the  first  one,  and  that,  in 
making  the  loans,  the  plaintiff  largely  re- 
lied upon  the  representation.  This  Is  en- 
tirely too  open  and  general.  It  does  not 
charge  representation  of  ownership  of  any 
particular  property,  or  kind  of  property,  nor 
show  the  mode  of  representation.  It  may 
have  been  a  mere  expression  of  opinion,  bas- 
ed upon  claims  of  speculative  or  conjectural 
values  or  prospects,  and  affiant  may  have 
known  it  was.  While  the  affidavit  says  the 
repre;9entation  was  false,  and  known  to  be 
so,  it  does  not  say  the  makers  were  Insolvent 
or  impecunious.  They  may  have  been  worth 
$250,000  or  $125,000,  or  some  other  large 
amount,  and.  If  they  were  amply  and  unques- 
tionably good  for  the  money,  this  fact  would 
tend  to  show  the  lender  did  not  rely  upon 
the  representation,  but  upon  his  own  knowl- 
edge of  their  financial  worth  and  ability.  It 
would  also  negative  Intent  to  defraud  in  the 
making  of  the  representation,  unless  nullified 
by  other  facts  disclosed.  As  to  whether  the 
affiant  had  any  other  knowledge  of  defend- 
ant's financial  condition,  the  affidavit  Is 
silent.  All  of  the  essential  elements  of  a 
ground  of  attachment  must  appear  from 
facts  disclosed  by  the  affidavit,  not  mere 
conclusions  or  claims,  and,  if  there  Is  failure 
in  this  rest)ect  as  to  ahy  one  of  them,  the 
affidavit  is  Insufficient  The  facts  ''must  ex- 
cude  every  reasonable  conclusion  that  the 
act  was  proper  and  Innocent  If  they  leave 
it  doubtful  whether  the  act  alleged  was 
fraudulent  or  innocent,  the  affidavit  will  be 
insufficient'*  Sandheger  v.  Hosey,  26  W,  Va. 
221,  224.  See,  also,  Delaplaln  v.  Armstrong, 
21  W.  Va.  211;  Goodman  v.  Henry,  42  W. 
Va.  626,  26  S.  E.  528,  35  L.  R.  A.  847. 

The  other  charge  Is  that  the  defendant 
George,  at  the  times  of  the  making  of  the 
loans,  did  not  Intend  to  repay  them,  but,  on 
the  contrary,  intended  not  to  repay  them,  and 
to  defeat  their  collection.  Not  a  single  fbct 
prior  to  or  contemporaneous  with  the  loans 
is  set  forth  in  support  of  this  general  charge. 
How  can  the  plaintiff  know  such  Intent  ex- 
isted, or  p^ove  Its  existence,  otherwise  than 
by  declarations,  acts,  or  conduct  raising  It 
as  a  necessary  Terence?  >  The  affidavit  Is 
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in  the  nature  of  ft  pleading:.  It  must  disclose 
to  the  court  facts  frcnn  which  tije  court,  treat- 
ing the  statement  as  true,  can  see  that  they 
make  out  a  case  of  fraudulent  intent.  The 
court  has  no  right  to  x)emiit  its  officer,  at 
the  instance  of  the  plaintiff,  to  hold  the  de- 
fendants' property  pending  a  trial,  unless  the 
facts  alleged,  if  true,  establish,  as  matter  of 
law,  the  fraud  or  other  grotmd  of  attach- 
ment set  up.  A  mere  charge-or  accusation  in 
general  terms  will  not  suffice.  Elkins  Na- 
tional Bank  y.  Simmons,  67  W.  Va.  1,  48 
S.  E.  893;  6  G.  J.  p.  140.  The  only  fact 
stated  in  the  affidavit  to  show  intent  not 
to  i)ay  the  debts  is  a  subsequent  one;  the 
filing  of  a  plea  in  this  action  denying  the 
indebtedness  alleged.  It  is  hardly  necessary 
to  say  fraud  in  contraction  of  the  debts  can- 
not be  affirmed  from  that  Several  defenses, 
all  consistent  with  honesty  on  the  part  of 
the  defaidant,  may  be  made  under  the  gen- 
eral Issue  raised  by  the  plea. 

[2-4]  A  special  plea  and  a  notice  of  setoffs 
were  rejected  by  the  court,  because  they  were 
tendered  after'  the  expiration  of  the  time 
limit  fixed  by  a  rule  of  the  court  for  the  inter- 
position of  defenses  of  that  character  and  in 
that  form.  In  so  far  as  it  is  involved  or 
ooaterial  here,  the  rule  reads  as  follows : 

**No  pleadings,  notices  or  counterclaims  shall 
be  filed  in  court,  in  any  case,  later  than  the 
fifth  day  before  the  day  in  which  the  case  is 
set  for  trial  on  the  docket,  except  pleas  of  the 
'general  issue'  and  'general  relocation,'  un- 
less otherwise  expressly  provided  by  law. 
*  *  *  Any  failure  to  observe  this  rule  shall 
be  deemed  a  waiver  of  all  rights  to  plead,  de- 
mur, amend,  file  any  counterclaim  or  set-off, 
or    otherwise   object  to   the   pleadings  in  the 


■case." 

The  validity  of  this  rule  is  assailed. 
Courts  of  general  jurisdiction  have  inherent 
power  and  authority  to  prescribe  and  enforce 
rules  and  regulations  for  the  conduct  of 
their  business,  not  Inconsistent  with  positive 
law,  nor  unreasonable,  oppressive,  or  obstruc- 
tive of  common  right  Ex  parte  Doyle,  62 
W.  Va.  280,  282,  57  S.  E  824;  Hudson  v. 
Kline,  0  Grat  (Va.)  379,  388;  Suckley  v. 
Rotchford,  12  Grat  (Va.)  60,  65  Am.  Dec.  240. 
While  this  power  is  recognized  generally,  it 
is  obvious  that  a  rule  of  court  contravening 
organic  or  statutory  law  is  void.  Suckley  v. 
Rotchford,  cited;  State  v.  Gideon,  119  Mo. 
■94,  24  S.  W.  748,  41  Am.  St  Rep.  634-  Many 
cases  hold  that  a  court  has  inherent  power 
fo  prescribe  the  time  within  which  steps  in 
procedure  must  be  taken,  to  the  end  that 
needless  delays  may  be  prevented  and  the 
business  of  the  court  expedited  in  an  orderly 
and  systematic  way.  The  Tornado,  109  U. 
S.  110,  3  Supu  Ct  78,  27  L.  Ed.  874;  Randolph 
V.  fearbour,  6  Wheat  128,  6  L.  Ed.  223; 
Buckley  v.  Althprf,  86  CJal.  643,  25  Pac.  134; 
Thompson  V.  Pershing,  86  Ind.  303;  Tram- 
mell  V.  Vane,  62  Ala.  301;  In  re  McCandless, 
«tc^  Road«  110  Pa.  605,  1  AtL  594;   FUsher 


[  V.  Allen,  141  Pa.  625,  21  Atl.  672.  Rules  to 
enforce  good  faith  and  fairness  between  liti- 
gants are  valid.  Homer  v.  Homer,  145  Pa. 
258,  23  Atl,  441 ;  Ck>nneau  v.  Geis,  73  Oal.  176, 
14  Pac.  580,  2  Am.  St  Rep.  785.  For  other 
iUustmtions,  see  the  learned  and  valuable 
note  to  State  ▼.  Gideon,  41  Am.  St  Rep.  639. 

This  rule  does  not  conflict  with  any  con- 
stitutional  or  statutory  provision  of  law, 
not  does  it  unduly  restrict  any  right  of  ac- 
tion or  defense.  Its  plain  purposes  are  or- 
derly and  systematic  disposition  of  business 
and  elimination  of  dilatory  procedure,  in 
so  far  as  such  procedure  is  not  a  right  con- 
ferred by  positive  law.  It  is  in  perfect  har- 
mony with  the  spirit  and  policy  of  our  stat- 
utes relating  to  procedure,  which  inflict  heavy 
penalties,  in  the  form  of  waiver  of  right  of 
defense,  for  failure  to  plead  within  the  time 
legally  fixed,  and,  under  certain  circum^ 
stances,  to  make  defense  under  the  sanction 
of  an  oath  as  to  its  merit  and  good  faith. 
Ck)de,  c.  125,  |§  44  to  47,  inclusive  (sees.  4798* 
4801).  If  a  defendant  in  equity  is  in  default 
as  to  his  answer,  he  may  file  it  before  final 
decree;  but  he  cannot  delay  the  cause  to 
take  proof  in  support  of  it  Ck>de,  c.  125, 
f  53  (sec.  4807).  In  the  absence  of  such  a 
rule  as  this,  undue  advantage  is  often  taken 
by  the  filing  of  belated  pleaa  Many  unmeri- 
torlous  continuances  are  obtained  by  the  filing 
of  pleas  that  subserve  no  other  purpose.  The 
rule  tends  to  elimination  of  such  idle  and 
unfair  practices. 

Condemnation  of  the  rule  Is  sought  in  the 
policy  or  spirit  of  certain  statutory  provisions 
relating  to  the  right  to  file  pleas  and  prove 
set-oifs  by  way  of  defense.  Code,  c.  125,  | 
56  (sec.  4810),  and  Code,  c.  126,  |  4  (sec.  4824). 
But  they  do  not  deal  with  the  matter  of  time 
of  interposition  of  defenses,  and  nothing  in- 
consistent with  the  general  policy  manifested 
by  the  statutes,  to  which  previous  reference 
has  been  made,  is  perceived.  We  are  of  the 
opinion  that  the  rule  is  valid,  and  works  out 
just  and  wholesome  results. 

By  way  of  excuse  for  noncompliance  with 
it,  the  plaintiff  in  error  in  the  second  writ 
relies  upon  the  apparent  impossibility  of 
trial  of  the  case,  on  the  day  for  which  trial 
thereof  was  set  by  reason  of  precedence  of 
other  cases,  and  a  postponement  of  the  trial 
for  several  days,  in  view  of  that  fact.  His 
general  plea  had  been  filed  at  the  January 
term,  1919,  and  the  case  was  set  for  trial  at 
the  May  term,  1919.  His  special  plea  was 
short  and  simple,  and  would  have  set  up 
matter  necessarily  known  to  him  from  the 
dates  of  the  loans,  and  his  items  of  set-ofT 
were  likewise  necessarily  known  to  him.  No 
reason  is  perceived  why  the  plea  and  notice 
could  not  have  been  filed  long  before  the  date 
fixed  by  the  rule.  How  the  posti>onement 
could  change  or  abrogate  the  rule,  or  render 
it  inapplicable,  is.  not  perceived.  Nor  can 
it  be  deemed  to  have  wrought  any  surprise. 
The  defenses  were  delayed  with  full  know!- 
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edge  of  the  rule.  Power  In  the  court  below 
to  prescribe  the  rule  Includes  power  to  in- 
terpret and  apply  it. 

[6]  The  court  did  not  err  In  striking  out 
such  eridence  of  set-offs  as  the  defendant 
George  adduced.  A  plea  of  set-off,  accom- 
panied by  a  bill  of  particulars,  or  a  notice 
specifying  the  items  to  be  set  off,  was  essen- 
tial to  admission  of  proof  thereof,  and  he 
had  filed  none.  First  National  Bank  v. 
Kimberlands,  16  W.  Va.  555;  Guthrie  v. 
Huntington  Chair  Ck).,  69  W.  Va.  162,  71 
S.  E.  14. 

•  As  the  affidavit  for  the  attachment  is  in- 
sufficient, the  attachment  itself  would  nec- 
essarily fall,  if  it  had  not  been  quashed  by 
the  court  below.  Hence  it  is  unnecessary  to 
inquire  whether  there  was  a  fatal  rariance 
between  the  affidavit  and  the  pleading,  such 
as  the  quashing  of  the  attachment  supposes. 

Insufficiency  of  the  affidavit  sustains  the 
order  quashing  the  attachment  Our  order 
will  affirm  the  Judgment. 

LYNCH,  J.,  absent 


(86  W.  Va.  437) 

BEARD  V.  DAVIS. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  11,  1&20.) 

(ByUahiu  hy  the  Court  J 

Master  aid  servant  <dcs>30l( I)— Hatband,  au- 
thorizing wife  to  operate  Ms  antomoblie,  is 
liable  for  her  negligent  operation. 
If  the  owner  of  an  automobile  directs  or 
authorizes  his  wife  as  his  agent  to  operate  the 
same  in  carrying  him  from  their  home  to  a  rail- 
road station  and  to  drive  the  machine  back, 
and  in  so  returning  she  negligently  and  careless- 
ly runs  into  or  collides  with  the  machine  of  a 
third  person  resulting  in  personal  injury  to 
him  and  damages  his  machine,  the  owner  of  the 
colliding  machine  is  liable  therefor  upon  the 
principle  of  respondeat  superior  and  may  be 
sued  by  the  injured  party  without  joining  his 
wife  as  defendant  in  the  action. 

Certified  Questions  from  Circuit  Court, 
Greenbrier  County. 

Action  by  S.  C.  Beard  against  George  N. 
Davis.  Plea  in  abatement  rejected,  and  de- 
murrer to  declaration  overruled  on  each 
count  thereof,  and  questions  certified.  Rul- 
ings affirmed. 

Henry  Gilmer,  of  Lewisburg,  for  plaintiff. 

S.  S.  P.  Patteson,  of  Richmond,  Thos.  N. 
Read,  of  Hinton,  and  Wm.  R.  Thompson,  of 
Huntington,  for  defendant 

MILLER,  J.  The  questions  certified  in- 
volve the  rulings  of  the  circuit  court  re- 
jecting defendant's  plea  in  abatement  and 


oyerruling  his  demurrer  to  the  plaintiirs 
declaration  and  each  count  thereof. 

The  principal  question  is,  may  a  husband 
be  sued  without  Joining  his  wife,  for  her 
allied  negligence  not  done  in  his  presence 
in  operating  his  motor  car  upon  a  public 
road  for  his  accommodation  and  by  his  di- 
rection, doing  injury  to  another  pers<m  trav- 
eling thereon,  without  fault  on  his  part? 

The  declaration  avers  defendant  was  own- 
er of  the  car  and  that  Mrs.  Davis  in  the 
operation  thereof  was  his  wife  and  agent 
The  s<M!alled  second  count  which  is  not  in 
Itself  a  complete  count  but  rather  an  am- 
plification of  the  matters  averred  in  the 
first  count  or  a  bill  of  particulars  filed 
therewith,  avers  that  on  the  mpmlng  of  the 
day  of  the  injury  defendant  and  his  wife 
had  traveled  in  said  motor  car  from  their 
home  to  the  city  of  Hinton,  that  he  mi^t 
there  take  a  train  for  another  point;  that 
she  was  an  Inexperienced  driver,  and  was 
pat  in  charge  of  the  car  as  his  agent  and 
allowed  and  directed  by  him  to  drive  the 
car  back  to  their  home,  and  in  so  returning 
negligently  operated  the  car,  doing  the  in- 
Jilry  to  the  plaintiff  and  his  car  of  whidi  he 
complains. 

'  Counsel  for  defendant  says,  as  the  com- 
mon-law rule  that  a  husband  is  liable  for 
the  torts  of  his  wife  prevails  in  this  State, 
and  when  not  done  in  his  presence  she  must 
be  sued  along  with  him,  the  non-Joinder  of 
Mirs.  Davis  as  defendant  is  fatal*  and  the 
suit  should  abate  or  be  dismissed  on  demur- 
rer. 

But  the  declaration,  while  describing  Mrs. 
Davis  as  defendant's  wife,  also  charges  that 
she  was  the  agent  of  defendant,  and  the 
business  In  which  she  was  engaged  as  sped- 
fled  .in  the  second  count,  if  the  fact  be  as 
alleged,  makes  her  his  agent  While  there 
is  nothing  in  the  relationship  of  husband 
and  wife  that  makes  her  his  agent  for  all 
purposes,  yet  she  may  become  such  by  spe- 
cial authority  given,  or  where  the  facts  and 
circumstances  or  the  actions  and  conduct  of 
the  parties  are  such  as  to  imply  agency,  he 
will  be  rendered  liable  Jointly  or  severally 
for  her  torts  committed  in  the  discharge  of 
his  business,  on  the  principal  of  respondeat 
superior.  While  the  wife  may  in  such  cases 
be  Joined  as  a  wrongdoer,  the  injured  party 
may  pursue  the  principal  alone.  Crawford 
y.  McElhinney,  171  Iowa,  606,  618,  154  N. 
W.  310,  Ann.  Cas.  1917E,  221;  MisseU  v, 
Hayes.  86  N.  J.  Law,  348,  91  Ati.  322;  Vir- 
ginia Railway  &  Power  Co.  ▼.  Hill,  120  Va. 
397,  91  S.  B.  194. 

As  applied  to  the  operation  of  motor  ve- 
hicle, some  courts  have  gone  to  the  extent 
of  holding  that  when  a  husband  and  father 
buys  an  automobile  for  the  benefit  and 
pleasure  of  his  family  and  authorizes  or 
permits  the  members  of  the  family  or  hires 


4S9For  other  cams  Me  lame  topic  and  KBT-NVMBBR  1a  all  Key-Nttmbered  Digests  sad  Indttss 


W.Ya.)  POTTS  ▼.  LONGEST  A  TESSISB  GO.  279 

(lOS  &B.) 

a  chauffeur  to  operate  U  for  him,  he  con-  r  and  takes  from  the  contractor  a  bond  payable 


stltutes  them  hla  serranta  and  agents  for 
that  pnrpose  and  becomes  personally  liable 
to  others  Injured  by  their  negligence*  on  the 
principle  of  agency.  Smith  v.  Jordan,  211 
Mass.  269,  97  N.  B.  761;  Mjissell  v.  Hayes, 
supra;  Babbitt  on  the  Law  Applied  to  Mo- 
tor Vehicles  (2d  Ed.)  S  919,  p.  598;  Huddy 
on  Automobiles  (&th  Ed.)  f  662»  p.  863,  and 
cases  cited. 

In  this  case  we  are  not  called  upon  to  go 
to  the  extent  of  holding  the  husband  and 
father  liable  in  every  instance  for  injury  in- 
flicted by  the  negligent  operation  of  his  car 
by  his  wife  or  other  member  of  his  family, 
for  here  the  negligence  averred  was  com- 
mitted by  the  wife  in  omnection  with  the 
special  mission  of  the  defendant.  He  placed 
her  in  charge  of  the  car  to  do  his  bidding. 
Numerous  recent  decisions  of  the  courts  hold 
the  husband  liable  in  such  6ases  to  one  in- 
jured by  the  act  of  his  agent,  on  the  prin- 
ciple of  respondeat  8ui)erior,  not  upon  the 
ground  of  his  common-law  liability  for  the 
torts  of  the  wife.  Vannett  v.  Cole  (N.  D.) 
170  N.  W.  663;  and  cases  cited ;  Hutchins  v. 
Haffner,  63  Colo.  365,  167  Pac.  966,  L.  R.  A. 
1918A,  1008;  Boes  v.  Howell,  24  N.  M.  142, 
173  Pac.  966,  L.  R.  A.  1917F,  288;  LenOce 
V.  Ady  (Iowa)  159  N.  W.  1011;  McNeal  v. 
McKain,  33  Okl.  449,  126  Paa  742,  41  L.  B. 
A.  (N.  S.)  775 ;  Cox  v.  Hoffman,  20  N.  C.  319. 

The  other  criticisms  of  the  declaration  are 
unimportant  or  immaterial. 

Our  conclusion  is  that  the  rulings  of  the 
court  on  plea  and  demurrer  were  correct 
and  should  be  affirmed  and  recertified. 

LYNCH,  J.,  absent 


<86  W.  Va.  157) 

POTTS  et  si.  V.  LONGEST  &  TESSIER  CO. 

et  al.     (No.  III.) 

{Supreme  Court  of  Appeals  of  West  Virgmia. 

April  13,  1920.) 

(8yllabu9  hy  the  Court.) 

1.  RellgloHs  societies  ^s»25  — >  Trustees  may 
maintalo  suits  to  vindicate  property  riglits. 

Under  the  provisions  of  sections  1  and  2 
of  chapter  67  of  the  Code  (sees.  3292,  3293), 
all  of  the  property  which  a  religious  society  is 
authorized  to  hold  for  its  purposes  is  vested 
in  the  trustees  provided  for  in  said  chapter, 
and  by  the  provisions  of  section  7  of  said  chap- 
ter (sec  3299)  such  trustees  have  the  au- 
thority to  maintain  any  suit  necessary  or  ap- 
propriate for  the  vindication  of  any  of  the  prop- 
erty rights  of  such  religious  society. 

2.  Religious  societies  ^Bs»3i(3).i-Suit  on  eon- 
tractor's  bond  may  be  brougiit  In  name  ef 
trustees. 

Where  a  religious  society  enters  into  a  con- 
tract for  the  construction  of  a  church  building, 


to  itself,  and  such  contractor  fails  in  the  per- 
formance of  such  contract,  a  suit  on  such  bond 
to  recover  the  indemnity  provided  thereby  may 
be  maintained  in  the  name  of  the  trustees  of 
such  religious  society. 

3.  Religious  societies  ^s»9— Acts  of  society's 
committee  within  its  authority  is  binding  up- 
on ocngregaticn. 

The  congregation  composing  a  religious  so- 
ciety may  appoint  a  committee  or  committees 
for  the  purpose  of  performing  any  act  which 
it  may  lawfully  perform,  and  the  act  of  such 
committee,  or  committees,  within  the  scope  of 
the  authority  conferred,  will  be  binding  upon 
such  congregation  or  association. 

4.  Estoppel  ^=s>22(3)-«0biigors  estopped  to 
deny  recital  In  bond  that  agents  mailing  con- 
tract were  authorized. 

The  obligors  in  a  bond  given  to  a  religious 
society  for  the  purpose  of  securing  the  per- 
formance of  a  contract  for  the  construction  of 
a  church  edifice  are  estopped  to  deny  the  re- 
citals of  the  bond  that  the  agents  through  whom 
the  contract  was  made  and  the  bond  given  were 
duly  authorized  by  such  religious  society  for 
the  purpose. 

Certified  Questions  from  Circuit  Court, 
Cabell  County. 

Suit  by  J.  N.  Potts  and  others,  trusteesi 
against  the  Longest  &  Tessler  Company  and 
the  United  States  Fidelity  &  Guaranty  Com- 
pany and  others.  Demurrers  to  original  and 
amended  declarations  overruled,  and  ques- 
tions certified.    Rulings  affirmed. 

G.  I.  Neal,  Marcum  &  Marcum,  and  Mar- 
cum  &  Shepherd,  all  of  Huntington,  for 
plaintiffs. 

Simms  &  Staker  and  Holt,  Duncan  &  Holt, 
all  of  Huntington,  for  defendants. 

RITZ,  J.  The  Fifth  Avenue  Baptist 
Church  of  Huntington,  W.  Vs.,  desiring  to 
construct  a  new  church  building,  on  the  27th 
of  November,  1916,  through  a  building  com- 
mittee, entered  into  a  contract  with  the  de- 
fendant Longest  &  Tessler  Company,  a  cor- 
poration, for  the  construction  of  such  church 
edifice  for  the  sum  of  $92,573.00.  The  con- 
tract was  signed  by  "Fifth  Avenue  Baptise 
Church,"  as  well  as  by  the  individual  mem- 
bers of  the  building  committee,  and  by  Lon- 
gest &  Tessler  Company.  By  the  terms 
of  this  contract  the  contractor  agreed  to  give 
bond  conditioned  for  the  performance  of  the 
contract  uppn  its  part,  and  the  defendant 
United  States  Fidelity  &  Guaranty  Company 
became  surety  upon  this  bond  in  the  penalty 
of  $46,286.54.  The  bond  is  payable  to  ''Fifth 
Avenue  Baptist  Church  of  Huntington,  W. 
Va.,  represented  by  the  following  duly  au- 
thorized building  committee  appointed  by  the 
congregation  of  said  church:  J.  L.  Hawkins, 
Chairman,  R.  L.  Hutchinson,  W.  L.  Rece,  W. 
L.  Robinson,  and  J.  R.  Marcum.*'    The  con- 
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tractdr  entered  upon  the  work,  but  before  its 
completion  failed  financially  and  went  into 
bankmptcy.  The  bankrupt  court,  deeming 
the  contract  an  unprofitable  one,  declined  to 
direct  the  trustee  to  complete  it.  The  guar- 
anty company  was  then  called  upon  by  the 
church  to  complete  the  building;  there  being 
a  condition  in  the  bond  that  in  case  the  con- 
tractor failed  the  guaranty  company,  if  It  de- 
sired to  do  so,  should  have  the  right  to  com- 
plete the  contract.  The  guaranty  company 
declined  to  complete  the  building  under  the 
contract,  and  the  same  was  prosecuted  to 
completion  by  the  church  authorities  for  a 
sum  considerably  in  excess  of  the  contract 
price,  and  this  suit  was  brought  to  recoTer 
upon  the  bcmd  the  difference  between  the 
contract  price  and  the  amount  spent  by  the 
church  in  the  construction  of  the  building. 
The  suit  was  Instituted  by  J.  N.  Potts,  J.  H. 
Oammack,  Homer  Bell,  and  li.  R.  Hutchin- 
son, trustees  of  the  Fifth  Ayenue  Baptist 
Church  of  Huntington,  W.  Va.,  and  a  decla- 
ration was  filed  in  their  names  assigning  the 
breaches  of  the  conditions  of  the  bond,  as 
above  stated,  and  claiming  damages  to  the 
amount  of  the  poialty  thereof.  The  defend- 
ant guaranty  company  demurred  to  the  dec- 
laration upon  title  ground  that  the  trustees  of 
the  church  could  not  maintain  the  suit  for 
the  reason  that  their  powers  are  prescribed 
by  chapter  57  of  the  Code,  and  that  among 
the  powers  conferred  upon  them  is  not  the 
right  to  prosecute  such  a  suit  as  this,  and 
for  the  further  reason  that  the  obligee  in  the 
bond  is  the  Fifth  Avenue  Baptist  Church  of 
Huntington,  W.  Va.,  represented  by  the 
building  committee  named,  and  not  the  trus- 
tees, and  further  because  the  contract  set  up 
and  relied  upon,  to  secure  the  performance  of 
which  the  bond  was  given,  and  also  the  bond, 
are  invalid  and  not  enforceable  in  a  court  of 
law.  This  demurrer  was  overruled,  and  the 
plaintiffs  thereupon  asked  leave  to  file  an 
amended  declaration,  which  leave  the  court 
granted  over  the  objection  of  the  defendant 
guaranty  company.  The  only  difference  in 
the  two  declarations  is  that  in  the  amended 
declaration,  in  addition  to  the  allegations 
contained  in  the  original  one,  is  the  further 
charge  that  the  suit  is  brought  by  the  plain- 
tiffs for  and  on  behalf  of  all  of  the  members 
of  said  church,  and  further  that  the  plain- 
tiffs are  members  of  said  church,  and  are  the 
duly  authorized  trustees  thereof,  and  have 
been  regularly  authorized  by  the  congrega- 
tion, which  consists  of  more  than  1,200  mem- 
bers, to  prosecute  the  suit.  A  demurrer  was 
likewise  filed  to  this  amended  declaration, 
the  grounds  thereof  being  practically  the 
same  as  the  grounds  for  the  demurrer  to  the 
original  declaration,  except  the  additional 
ground  is  assigned  that  by  the  amended  dec- 
laration a  new  cause  of  action  is  set  up;  that 
it  virtually  presents  a  different  suit  from 
that  set  up  in  the  original  declaration.    This 


demurrer  was  likewise  overruled,  and  the 
questions  arising  upon  said  demurrers  certi- 
fled  to  this  court  for  decision. 

It  is  earnestly  insisted  that  the  amended 
declaration  presents  a  cause  of  action  differ- 
ent from  that  presented  by  the  original  dec- 
laration, and  for  that  reason  it  is  urged  that 
it  should  not  have  been  allowed  to  be  filed; 
the  argument  being  that  the  first  declaration 
is  filed  by  the  trustees  of  the  church,  and 
the  dalm  asserted  by  them,  while  the  amend- 
ed declaration  seeks  to  assert  a  claim  by  the 
same  parties,  but  in  their  names  as  members 
of  the  congregation,  and  on  behalf  of  the 
whole  congregation,  and  not  in  their  dhar- 
acter  as  trustees.  It  is  true  the  amended 
declaration  does  charge  that  the  plaintifiTs 
trustees  are  members  of  the  congregation  of 
the  Fifth  Avenue  Baptist  Church,  and  that 
the  congregation  of  said  church  is  composed 
of  more  than  1,200  members,  and  that  the 
suit  is  brought  on  behalf  of  themselves  and 
all  other  members  of  the  church.  This  does 
not  make  any  different  cause  of  action  or 
seek  to  introduce  any  new  plaintiffs  in  the 
suit.  It  is  simply  a  more  explicit  statement 
of  the  r^resentative  capacity  in  which  the 
plaintiffs  sue,  and  is  intended  to  make  it  per- 
fectly plain  that  the  language  '^trustees  of 
the  Fifth  Avenue  Baptist  Church"  is  not  de- 
scriptive of  their  persons,  but  that  the  suit 
is  fbr  the  benefit  of  the  congregation  of  that 
church,  and  that  the  plaintiffs  have  no  in- 
terest in  the  cause  of  action  other  than  as 
members  of  that  congregation.  It  may  be 
that  the  original  declaration  sufllcientiy 
showed  the  representative  capacity  in  which 
plaintiffs  were  suing,  but,  whether  it  did  or 
not,  there  could  be  no  objection  to  this  mat- 
ter being  more  explicitly  and  plainly  de- 
clared. 

It  is  urged  that,  inasmuch  as  this  bond  is 
not  payable  to  plaintiffs  as  trustees,  but  Is 
payable  to  the  Fifth  Avenue  Baptist  Church, 
represented  by  a  certain  named  building 
committee,  the  trustees  cannot  maintain  the 
action;  that  It  could  only  be  maintained  in 
the  name  of  the  building  committee  named 
therein.  The  bond  on  its  face  shows  that  the 
members  of  the  building  committee  are  not 
the  obligees.  They  are  simply  represented  to 
be  the  agents  of  the  church  for  the  purpose 
of  carrying  on  its  building  operations.  The 
real  obligee  named  in  the  bond  is  the  Fiftb 
Avenue  Baptist  Church  of  Huntington,  W. 
Va.  Of  course  it  is  well  known  that  this 
organization  is  a  voluntary  association  for 
religious  purposes  It  cannot  under  our  law 
be  a  corporation,  and  if  the  strict  rules  of 
the  oommon^  law  still  prevailed  the  suit 
would  have  to  be  brought  in  the  names  of 
all  of  the  members  of  the  congr^;Btion  con- 
stituting the  voluntary  religious  association 
of  the  Fifth  Avenue  Baptist  Church  of  Hunt- 
ington, W.  Va.  There  would  be  no  different 
situation  than  if  the  bond  were  payable  to 
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a  partneraMp  by  its  firm  nam^  Salt  would 
haye  to  be  brought  thereon  by  the  indiyidual 
partners  trading  by  the  designated  partner- 
ship name.  And  the  fact  tliat  it  appeard 
from  the  obligation  that  the  obligee  was  rei>- 
resented  by  certain  agents  does  not  consti- 
tute those  agents  obligees  in  the  bond  any 
more  than  would  be  the  case  If  the  bond 
were  payable  to  a  certain  business  partner- 
ship represented  by  a  certain  agent  duly  au- 
thorized thereto.  No  oujb  would  ever  think 
of  bringing  suit  upon  such  a  bond  in  the 
name  of  the  agent.  So  in  this  case  whatever 
suit  may  be  maintained  upon  this  bond  must 
be  maintained  by  the  Fifth  Avenue  Baptist 
Church  of  iiuntlngton»  W.  Ya.,  the  obligee 
therein. 

[1,  2]  But  it  is  contended  that  the  trustees 
have  no  authority  to  prosecute  such  a  suit, 


,  ter  57  of  the  Code  (sees.  829%  3293),  all  of 
the  property  and  property  ri^tB  of  such  a 
religious  society  are  vested  in  trustees  ap- 
pointed under  the  provisions  of  that  chapter. 
It  will  be  noted  that  the  tide  to  real  estate, 
by  the  terms  of  section  1  of  the  chapter,  la 
vested  in  the  trustees,  and  by  section  2  the 
tittle  to  all  books,  furniture,  or  other  person- 
al property  that  shall  be  acquired  for  the 
beneht  of  such  society  to  be  used  on  the  land 
in  the  ceremonies  of  public  worship,  or  at 
the  residence  of  their  minister,  shall  be  vest- 
ed in  the  trustees,  and  by  the  provision  of 
section  7  (sec.  8299)  said  trustees  are  given 
authority  to  institute  and  prosecute  such 
suits  as  may  be  necessary  to  vindicate  the 
property  rights  vested  in  them  by  sections  1 
and  2.  But  it  is  insisted  that  the  cause  of 
action  Involved  here  is  not  such  a  right  as 


for  the  reason  that  it  is  not  expressly  con-    is  vested  in  the  trustees  under  the  provisions 


ferred  upon  them  by  statute,  and  it  would 
necessarily  follow.  If  this  is  true,  that  all  of 
the  members  of  the  congregation  would  have 
to  Join  in  the  suit  as  plaintiffs.  There  is  no 
doubt,  as  before  stated,  but  that  at  coiamon 
law  such  would  be  the  case.  However,  even 
without  the  aid  of  any  statutory  provisions, 
the  courts  in  many  Jui^lsdictlons  have  relax- 
ed that  rule,  and  where  the  number  of  mem- 
bers of  the  association  is  so  great  as  to  make 
it  vexatious  and  inconvenient  to  join  all  of 
them  as  parties  to  the  suit,  such  suit  has 
been  allowed  to  be  prosecuted  in  the  name 
of  a  few  of  the  members  for  the  benefit  of 
the  whole  number.  23  R.  C.  U  title  ••Rell- 
gions  Societies,"  {  33;  Perkins  v.  Seigfried,  97 
Va.  444,  84  S.  E.  64;  Phipps  v.  J<mes,  20  Pa. 
260,  59  Am.  Dec.  708;  Owen  v.  Hemnan,  1 
Watts  &  S.  (Pa.)  648,  37  Am.  Dec.  481.  Under 
our  law  religious  societies  are  permitted  to 
own  and  hold  property  for  limited  purposes 
and  uses.  They  are  not  permitted  to  engage 
in  business  for  gain,  or  to  hold  property  for 
the  purpose  of  speculation  or  the  realization 
of  profits  therefrom,  but  they  are  permitted 
to  own  and  hold  sudi  property  as  is  neces- 
sary and  reasonably  appropriate  to  the  pur- 
poses of  their  organization.  This  necessarily 
Includes  buildings  for  the  purpose  of  public 
worship,  and  such  furniture  and  equipment 
as  is  reasonably  required  therefor,  and,  of 
course,  the  right  to  own  such  structures  car- 
ries with  it  the  power  to  build  them,  or  to 
contract  with  others  for  that  purpose,  so 
that  the  right  of  a  religious  society  in  this 
state  to  erect  buildings  for  public  worship, 
or  to  contract  with  others  for  the  purpose  of 
erecting  such  buildings,  cannot  be  doubted, 
nor  does  the  defendant  guaranty  company  in 
this  case  doubt  that  the  diurch  has  such 
right,  but  the  argument  it  makes  would  seem 
to  indicate  that,  while  a  church  has  a  right 
to  make  such  a  contract,  it  is  entirely  with- 
out authority  to  enforce  the  same  in  case 
the  contractor  is  guilty  of  a  breach  thereof . 
By  the  provisions  of  sections  1  and  2  of  chap- 


of  sections  1  and  2.  It  is  a  right  which 
grows  out  of  the  breach  of  a  contract  for  the 
construction  of  a  building  upon  a  lot,  the  ti- 
tle to  which  is  vested  in  the  trustees,  and 
which  building,  when  constructed,  would  un- 
der the  provisions  of  the  law  be  vested  in 
said  trustees  As  before  stated,  the  power  of 
the  (^urch  to  make  this  contract  cannot  be 
denied.  Having  the  authority  to  own  build- 
ings for  the  purpose  of  public  worship,  it 
necessarily  has  the  power  to  acquire  the 
same  either  by  purchase  or  by.  having  the 
same  built  for  it  under  contract  The  church 
is  authorized  to  use  its  funds  only  for  its 
religious  purposes,  and  these  religious  pur- 
poses are  limited  by  law  to  the  purchase  of 
real  estate  or  personal  property  to  be  used 
in  connection  with  such  real  estate,  and  to 
vindicate  any  infraction  of  those  rights  the 
trustees  are  given  the  power  to  maintain 
suits.  Any  recovery  In  this  case  would  go 
for  the  purpose  of  either  assisting  in  pay- 
ing for  the  building  erected  upon  the  prop- 
erty, or  in  acquiring  means  to  be  used  for 
the  religious  objects  of  the  congregation. 
The  chose  in  action  which  the  church  has  is 
for  the  benefit  of  the  congregation,  and  to  be 
used  only  for  the  purposes  prescribed  by  law. 
This  being  true,  the  legal  title  thereto  un- 
der sections  1  and  2  of  chapter  57  of  the 
Code  is  vested  in  the  trustees.  The  manifest 
purpose  of  that  legislation  was  to  vest  title 
to  all  property  which  a  religious  society 
might  hold  in  trustees,  so  that  there  would 
be  a  clear,  well-defined  method  of  vindicat- 
ing the  rights  of  the  congregation  to  such 
property  without  resort  to  the  vexatious  pro- 
ceeding of  having  all  of  the  members  of  the 
congregation  Join  in  a  suit,  or  the  question- 
able proceeding  of  having  the  suit  brought  by 
a  committee  on  behalf  of  themselves  and  all 
other  members  of  the  corporation.  This 
right  of  action  is  as  much  property  of  tha 
church  to  be  used  on  its  land  in  connection 
with  the  public  worslilp  conducted  by  It  as 
any  other  property  it  possesses.    It  cannot 
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under  tbe  law  be  nsed  for  any  other  purpose. 

[8,4]  The  defendant  guaranty  company 
further  Insists  that  the  contract  entered  in- 
to by  the  church  with  the  defendant  Longest 
&  lessler  Gomi>any,  and  also  the  bond  giv- 
en to  secure  the  performance  of  that  con- 
tract, are  invalid,  for  the  reason  that  the 
church  could  not  make  such  a  contract 
through  a  building  committee.  It  is  not 
questioned  that  it  is  such  a  contract  as  the 
congregation  could  make,  and,  this  being 
true,  it  is  difficult  to  understand  why  the 
congregation  might  not  appoint  suitable 
agents  for  the  purpose  of  acting  for  it  Then 
again  the  obligors  in  this  bond  cannot  deny 
the  authority  of  the  committee  to  act  The 
contract  is  such  a  one  as  the  church  had  a 
right  to  make,  and,  the  bond  reciting  that 
the  committee  was  duly  authoriased  to  that 
end,  the  obligors  are  estopped  to  deny  its 
recitals  or  the  authority  of  the  committee  to 
act  in  the  premises.  Shull  v.  Guaranty  Co., 
81  W.  Va.  184,  94  S.  B.  128;  Beardsley  v. 
Ashdown,  73  W.  Ya.  182,  80  S.  £.  128;  Town 
of  Point  Pleasant  v.  Greenlee,  63  W.  Va. 
207.  60  S.  B.  601,  129  Am.  St  Rep.  971 ;  Tal- 
bott  V.  Curtis,  65  W.  Va.  132,  63  S.  E.  877. 

It  follows  from  what  we  have  said  that  the 
court  below  committed  no  error  in  overruling 
the  demurrers  to  the  original  and  amended 
declarations,  and  we  answer  the  questions 
certified  accordingly. 


(86  W.  Va.  404) 

HARDMAN    LUMBER    CO.    v.    KEYSTONE 
MFG.  CO.     (No.  3929.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  11,  1920.) 

(Syttahus  hy  the  Court.) 

1.  Safes  ^=s>36— Bayer  accepting  offer  known 
to  be  made  under  mistake  cannot  recover 
damages. 

One  who  accepts  an  offer  for  the  sale  of 
goods,  which  from  the  circumstances  surround- 
ing the  parties  at  the  time,  or  from  the  gross 
inadequacy  of  the  price  quoted,  he  must  know 
is  made  under  a  misapprebensioQ  of  some  ma- 

,  terial  fact,  and  which  offer  is  repudiated  by 
the  party  making  the  same  as  soon  as  such  mis- 
take is  discovered,  will  not  be  entitled  to  re- 

'  cover  damages  in  case  of  the  failure  of  the 
party  making  the  offer  to  furnish  the  goods 
in  accordance  therewith. 

2.  Sales  <&=>4I8(7)— Buyer  held  entitled  to  re- 
cover damages  measured  by  ditferenoe  be- 
tween contract  price  and  the  part  of  the 
goods  he  bought  In  the  market. 

Where,  in  an  action  to  recover  damages  for 
the  breach  of  a  contract  to  furnish  a  certain 
number  of  cars  of  lumber,  plaintiff  shows  that 
he  purchased  a  part  of  su<±  lumber  in  the  mar- 
ket at  the  lowest  price  obtainable,  and  that  he 
manufactured  the   remainder   thereof  himself, 


but  is  not  able  to  state  with  reasonable  cer- 
tainty the  cost  to  him  of  so  manufacturing 
the  same,  but  does  show  that  such  cost  was  in 
excess  of  the  contract  price,  the  proper  meas- 
ure of  his  recovery  is  the  difference  between 
the  contract  price  and  the  price  paid  by  him 
in  the  market  for  so  much  thereof  as  was  pro- 
cured in  that  way. 

3.  Sales   ^=s>4l8(7)   —    Damages   for  seller's 
breach  Is  difference  between  contract  price  of 
goods  and  cost  to  buyer  of  manufacturing 
them  exclusive  of  manufacturer's  profit. 
Where  a  seller  of  goods  refuses  to  furnish 
the  same  in  accordance  with  the  terms  of  a 
contract,  and  the  purchaser  procures  the  ma- 
terial and  manufactures  them  himself,  his  meas- 
ure of  damages  for  the  seller's  breach  of  the 
contract  is  the  difference  between  the  contract 
price  and  the  cost  to  him  of  producing  tbe 
goods,  not  including  any  manufacturer's  profit 

Error  to  Circuit  Court,  Randolph  County. 

Action  by  tbe  Hardman  Lumber  Company 
against  the  Keystone  Manufacturing  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed,  verdict  set  aside, 
and  cause  remanded  for  new  trial. 

Samuel  T.  Spears,  of  Blkina,  for  plaintiff 
in  error. 

Talbott  &  Hoover,  of  Elkins,  for  defendant 
in  error. 

RITZ,  J.  This  action  was  instituted  to 
recover  damages  from  the  defendant  because 
of  its  failure  to  furnish  certain  lumber  to 
the  plaintiff,  in  accordance  with  the  terms 
of  a  purported  contract  set  up  and  relied 
upon.  To  a  Judgment  awarding  the  plaintiff 
the  damages  claimed,  defendant  prosecutes 
this  writ  of  error. 

Both  the  plaintiff  and  the  defendant  are 
engaged  in  the  lumb»  business  at  the  city 
of  ^aidns.  It  appears  that  In  March,  1916, 
the  plaintiff  had  an  inquiry  from  a  customer 
to  furnish  20  carloads  of  crating  strips  of 
certain  dimensions.  Just  prior  to  this  time 
this  customer  had  procured  a  carload  of  these 
strips  from  the  plaintiff,  which  the  plain- 
tiff had  in  turn  procured  from  the  defend- 
ant The  plaintiff  was  not  in  iK>8ltion  to 
fill  the  order  for  20  cars  Itself,  so  Its  presi- 
dent took  the  order  to  the  president  of 
the  defendant  and  submitted  it  to  him  for 
the  purpose  of  procuring  his  price  for  the 
material,  with  a  view  to  then  making  a 
quotation  to  the  plaintiff's  customer.  De- 
fendant's president  quoted  a  price  of  $20  per 
thousand  feet,  and  plaintiff's  president  says 
that  upon  getting  this  quotation  he  quoted 
a  price  to  his  customer,  and  that  upon  the 
acceptance  of  the  same  he  thereupon  ac- 
cepted tbe  off^  made  to  him  by  the  defend- 
ant It  appears  that  the  bill  upon  which  the 
defendant  was  requested  to  quote  a  price 
specified  In  it  the  dimensions  of  the  strips 
to  be  furnished,  and  after  each  specification 
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of.  dimensdons  under   the  head,   "feet  per  [  basis  of  actoal  measurement ;  and  upon  the 


hundred  pieces,"  was  spedfled  the  number 
of  feet  which  each  hundred  pieces  should 
measure.  These  strips  were  to  be  five-eighths 
of  an  inch  in  thidcness,  and  this  calculation 
of  the  number  of  feet  contained  in  each 
hundred  pieces  was  based  upon  the  actual 
measurement  of  the  strips,  while  the  defend- 
ant made  its  quotation  upon  the  basis  of 
surface  measurement  It  will  thus  be  seen 
that  there  would  be  only  %  as  much  Imnber 
In  the  shipment,  according  to  the  basis  con- 
tained in  the  bill  submitted,  as  there  would 
be  upon  the  basis  of  surface  measurement 
The  defendant  showed  that  the  car  which 

■ 

had  been  shipped  Just  previously  was  billed 
and  paid  for  upon  the  basis  of  surface  meas- 
urement; that  the  custom  in  the  business 
was  to  base  quantities  upon  surface  meas- 
urements in  all  cases  where  the  lumber  was 
under  one  inch  in  thickness;  and,  further, 
that  this  was  the  rule  of  the  Hardwood 
Lumbermen's  Association,  of  whi<^  both 
parties  are  members. 

The  defendant's  president  testifies  that 
when  this  order  was  submitted  to  him  he 
presumed  that  the  measurements  would  be 
made  in  the  ordinary  way ;  that  he  did  not 
make  the  calculations  to  see  upon  what 
basis  the  quantities  stated  in  the  bill  were 
ascertained ;  in  fact,  that  he  paid  little  at- 
tention to  this  part  of  the  order.  He  acted 
upon  the  assumption  that  surface  measure- 
ment was  indicated  because  the  plaintiffs 
president  who  brought  the  bill  to  him  said 
nothing  to  the  contrary.  That  w^s  the 
custom  in  the  business;  that  was  the  rule 
of  the  Association  to  which  both  of  them 
belonged;  that  was  the  basis  upon  which 
the  car  which  had  just  been  furnished  had 
been  measured  and  paid  for;  and,  further, 
the  price  which  he  quoted,  to  wit,  $20  per 
thousand  feet,  was  so  inadequate  upon  the 
basis  of  actual  measurement  as  to  reason- 
ably notify  the  plaintiff's  president  that  he 
was  quoting  upon  the  basis  of  surface  meas- 
urement, his  statement  being  that  the  rea- 
sonable price  for  the  lumber  upon  the  basis 
of  actual  measurement  would  have  been  $28 
or  $29  a  thousand  instead  of  $20.  Upon  the 
cross^xamination  of  the  president  of  the 
plaintiff,  who  was  its  principal  witness  in 
the  case,  the  defendant  attempted  to  show 
1)7  him  that  he  knew  at  the  time  that  the 
plaintiff  was  quoting  the  price  upon  the 
basis  of  surface  measurement ;  but  the  court 
declined  to  aUow  cross-examination  along 
this  line,  upon  the  theory,  as  stated  in  his 
rulings,  that  if  the  defendant's  president 
read,  or  had  the  opportunity  to  read  the 
order,  and  could  tell  therefrom  that  the 
measurement  was  actual  measurement,  such 
evidence  was  immaterial.  It  cannot  be 
doubted  that  if  the  defendant's  president 
had  made  the  calculation,  he  could  have 
ascertained   that  the  order  was  upon   the 


submission  of  the  case  to  the  jury  the  court 
instructed  it  that  if  the  defendant's  president 
read  the  order,  or  had  the  opportunity  of 
reading  the  same,  then  the  defendant  was 
bound  thereby,  and  the  plaintiff  was  entitled 
to  recover  the  difference  betweeen  the  con- 
tract price  and  what  it  paid  for  the  material 
in  the  market  This  action  of  the  court  con- 
stitutes the  basis  of  the  principal  assign- 
ment of  error. 

[1]  There  is  no  doubt  but  that  when  an 
unequivocal  offer  is  made  by  one  party  to 
another,  which  offer  is  in  good  faith  ac- 
cepted, a  contract  is  formed,  and  both  parties 
are  bound  thereby ;  but  there  is  another  rule 
which  seems  to  be  equally  as  well  establish- 
ed, and  that  is  that  where  the  party  making 
the  offer  makes  a  mistake,  and  the  price 
at  which  the  articles  are  offered  is  so  out 
of  proportion  to  the  real  vi^ue  thereof  that 
the  other  party  must  know  that  the  offer 
is  made  by  mistake,  or  the  circumstances 
which  surround  the  parties  at  the  time  are 
such  as  to  give  notice  to  the  party  receiving 
the  offer  that  it  has  been  made  under  a 
misapprehension  upon  the  part  of  the  other 
party  of  some  material  fact,  or  the  party 
to  whom  the  offer  is  made  actually  does 
know  tiiat  sudi  offer  is  made  through  a  mis- 
apprehension of  a  material  fact,  no  contract 
will  arisei  from  the  acceptance  thereof  in 
case  the  party  making  the  offer,  upon  dis- 
covering his  mistake,  repudiates  the  same. 
Willlston  on  Contracts,  S  94;  6  R.  G.  L. 
tit  Contracts,  S  42;  Hudson  Structural 
Steel  Co.  ▼.  Smith  &  Bumery  Co.,  110  Me. 
123,  85  Atl.  384,  43  L.  R.  A.  (N.  S.)  654; 
Steinmeyer  v.  Schroeppel,  226  111.  9,  80  N. 
£.  564,  10  L.  B.  A.  (N.  S.)  114,  and  note, 
117  Am.  St  Rep.  224 ;  Cunningham  Mfg.  Co. 
V.  Rotograph  Co.,  30  App.  D.  C.  524,  15  L. 
B.  A.  (N.  S.)  368,  13  Ann.  Caa  1147 ;  Central 
of  Qeorgia  By.  Co.  y.  Gortatowsky,  123  6a. 
366,  51  S.  E).  469;  Germain  Fruit  Co.  v. 
Western  Union  Ttiegraph  Co.,  137  Cal.  598> 
70  Pac.  658,  59  Lu  B.  A.  575. 

[2,  3]  The  sole  question  here  is,  therefore, 
whether  or  not  there  was  sufficient  evidence 
to  take  the  case  to  the  jury  upon  that  ques- 
tion. Urst,  it  may  be  stated  that  the  defend- 
ant was  denied  the  right  to  cross-examine 
the  president  of  the  plaintiff,  to  whom  the 
offer  was  made,  touching  his  luiowledge  of 
the  circumstances  under  which  the  same  was 
made,  upon  the  ground  that  such  evidence 
was  immaterial.  This  was  error.  Defend- 
ant should  have  been  allowed  to  bring  out 
all  of  the  facts  obtainable  tending  to  show 
that  the  plaintiff's  officer  knew,  or  that  the 
circumstances  imder  which  the  offer  was 
made  were  such  as  that  he  ought  to  have 
Imown,  that  it  was  made  under  a  mistake 
as  to  some  of  its  terms.  The  facts  shown, 
as  before  stated,  are  that,  just  a  few  days 
before  this  offer  was  mad^  the  defendant 
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had  furnished  the  idaintiff  a  similar  car  of 
material,  and  that  it  was  billed  and  paid 
for  upon  the  basis  of  surface  measurement; 
that  the  price  quoted  was,  according  to  de* 
feodant's  contention,  so  grossly  inadequate 
as  to  be  notice  to  the  plaintifiC  that  it  was 
quoted  under  a  misapprehension  of  some  of 
the  facts;  that  the  rules  of  the  Hardwood 
Lumbermen's  Association,  and  the  custom 
among  dealers  in  this  class  of  material,  were 
to  sell  the  same  on  surface  measurement 
Considering  all  these  facts  together,  we  are 
of  the  opinion  that  the  court  erred  In  not 
submitting  this  question  to  the  jury,  and  if 
the  Jury  belieyed  that  at  the  time  the  offer 
was  made  it  was  made  in  the  belief  that  the 
material  was  to  be  billed  on  the  basis  of 
surface  measurement,  and  that  the  circum- 
stances surrounding  the  parties  at  the  time 
were  such  that  the  plaintiff  knew  this  was 
the  belief  of  the  defendant,  or  the  price 
quoted  was  so  inadequate  as  to  furnish  sub- 
stantial ground  for  su<dL  belief,  then  the 
Jury's  verdict  should  hare  been  that  there 
was  no  valid  contract,  and  the  defendant  was 
not  bound  by  the  plaintiff's  acceptance  of 
its  offer. 

/mother  error  assigned  Is  to  the  action 
of  the  court  in  instructing  the  Jury  upon  the 
measure  of  damages.  It  appears  that  of 
the  20  cars  the  plaintiff  bought  13  cars  in 
the  market  at  the  lowest  price  at  which  the 
same  could  be  obtained;  that  it  procured 
the  materials  and  manufactured  the  other 
7  cars  itself,  but  was  unable  to  show  with 
reasonable  certainty  the  cost  to  it  of  pro- 
ducing these  7  cars.  The  court  directed 
the  Jury  that  in  ascertaining  the  damages 
they  could  nbt  consider  the  7  cars  manu- 
factured by  the  plaintiff,  but  should  limit 
their  recovery  to  the  difference  in  the  con- 
tract price  and  the  purchase  price  of  the 
13  cars  bought  in  the  market.  This  holding 
is  criticized  upon  the  ground  that  it  might  be 
that  the  7  oars  were  procured  at  very  much 
less  than  the  contract  price,  in  which  case 
the  plaintiff  should  not  be  allowed  to  recover- 
all  of  the  loss  It  sustained  on  the  13  cars, 
but  only  the  loss  it  sustained  on  all  of  the 
20  car&  We  do  not  think  the  court's  in- 
struction in  this  regard  was  wrong  for  the 
reason  that,  while  It  does  not  appear  with 
reasonable  certainty  Just  how  much  the  plain- 
tiff expended  in  manufacturing  the  7  cars, 
it  does  sufficiently  appear  that  this  cost  to 
it  was  more  than  the  contract  price,  and 
the  court's  instruction,  therefore,  denying 
the  plaintiff  any  recovery  at  all  on  account 
of  these  7  cars,  sufficiently  protected  the  de- 
fendant, even  assuming  that  the  contract 
for  the  20  cars  was  an  entire  contract  The 
inability  of  the  plaintiff  to  prove  with  rea- 
sonable certainty  the  cost  of  producing  these 
cars,  under  the  court's  holding,  denied  it 
any  right  to  recover  any  damages  on  account 
of  the  defendant's  failure  to  furnish  the 


same,  even  though  It  did  appear  that  their 
cost  was  something  in  excess  of  the  contract 
price.  It  therefore  appears  that  the  plaintiff, 
if  there  was  a  contract  was  damaged  at 
least  to  the  extent  to  whidi  the  court  allowed 
a  recovery. 

The  plaintiff,  however,  cross-assigns  error 
to  the  action  of  the  court  in  not  allowing  it 
to  recover  on  account  #of  the  7  cars  mana- 
factured  by  it  the  difference  between  the 
market  price  and  the  contract  price  of  this 
material ;  its  contrition  being  that  while  it 
produced  this  material  itself,  it  was  entitled 
to  charge  the  same  to  the  defendant  at  the 
market  price. ,  It  seems  to  be  that  where  a 
party,  placed  in  the  situation  in  which  the 
plaintiff  was  in  this  case,  undertakes  to  man- 
ufacture the  material  itself,  the  measure 
of  damages  will  be  the  difference  between 
the  cost  to  it  of  the  material  plus  tlie  cost 
of  manufacturing,  but  without  any  mana- 
facturer's  profits.  2  Sutherland  on  Damages, 
I  602,  p.  2287;  2  Sedgwick  on  Damages*  I 
734,  p.  1534;  Forsyth  &  Ingram  ▼.  Mann 
Bros.,  68  Vt  lie,  84  AtL  461,  32  U  B.  A. 
788 ;  Pittsburg  Mfg.  Go.  ▼.  West  Ehd  Sheet 
Metal  Co.,  201  Pa.  150,  60  Atl.  935.  There 
was  no  error,  therefore,  in  the  action  of  the 
court  denying  the  plaintiff  the  right  to  re- 
cover on  account  of  the  7  cars,  upon  its 
failure  to  prove  with  reasonable  certainty 
the  cost  to  it  of  manufacturing  the  same. 

Complaint  is  also  made  by  the  defendant 
that  the  plaintiff  was  not  required  to  produce 
the  invoices  and  checks  showing  the  amounts 
that  It  actually  paid  for  the  lumber  pur- 
chased by  it  to  take  the  place  of  that  to 
be  supplied  upon  the  contract  It  appears 
that  these  papers  w^e  seasonably  demand- 
ed, and  the  absence  of  the  invoices  account- 
ed for  by  showing  that  they  had  been  lost  or 
mislaid,  and  could  not  be  produced;  but 
the  checks  and  vouchers  were  neither  pro- 
duced, nor  their  absence  accounted  for,  and 
the  court  refused  to  require  the  plaintiff 
to  produce  the  st^ne.  This  was  a  very  ma- 
terial element  in  the  case.  In  fact  the 
plaintiff's  measure  of  recovery  was  based 
upon  what  it  paid  for  this  lumber  in  the 
market  The  invoices^  vouchers,  and  checks 
covering  the  transaction  certainly  were  the 
best  evidence  of  this  fact^  and  the  oonrt 
should  have  required  their  production. 

Complaint  is  also  made  of  the  action  of 
the  court  In  not  requiring  the.  plaintiff's  book- 
keeper, in  answer  to  a  question  asked  by 
the  defendant  to  state  the  price  at  whidi 
the  plaintiff  resold  this  material  to  its  cus- 
tomer. Upon  the  theory  the  court  below  took 
of  this  case  his  ruling  was  rig^t,  but  upon 
the  theory  which  we  find  to  be  the  correct 
one,  his  ruling  in  this  regard  was  wrong. 
The  price  at  which  the  plaintiff  resold  this 
material  might  be  a  very  material  dream- 
stance  Indicating  that  it  knew  that  the 
defendant's  offer  was  made  by  mlstaka    If 
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It  flhould  appear  tliat  It  sold  the  material 
at  a.  price  largely  in  adTance  of  that  at 
which  the  defendant  offered  to  furnish  it, 
it  might  Indicate,  or  at  least  be  a  circum- 
stance tending  in  that  direction,  that  the 
real  value  of  such  material  was  known  to 
the  plaintifT  to  be  much  greater  than  the 
price  at  which  it  was  offered  by  the  defend- 
ant. In  this  view  the  court  should  have 
I)ermitted.the  question  to  be  answered. 

Our  conclusion  is  to  reverse  the  Judgment 
complained  of,  set  aside  the  verdict  of  the 
jury,  and  remand  the  cause  for  a  new  trial. 

IiYNGH,  J.,  absent 


(89  W.  Va.  164) 

BOWLING  V.  CONTINENTAL   INS.  CO. 

(No.  113.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  13,  1920.) 

(8pUabu9  hp  ihe  Ocmrt,) 

1.  Insurance  ^=:»63 1— Policy  filed  with  decla- 
ration In  statutory  form  becomes  part  of 
pleading. 

Where  a  declaration  in  an  action  to  recorer 
the  amount  of  an  insurance  poUcy  follows  the 
form  prescribed  therefor  by  statute,  the  poli- 
cy, if  filed  therewith,  becomes  part  of  the 
pleading  for  the  purposes  of  the  suit. 

2.  Insurance  ^c»328(2)— Appointment  of  re- 
ceiver who  takes  possession  is  not  a  ''ohange 
of  title  or  possession"  within  forfeiture  laws. 

Where  a  fire  insurance  policy  provides  that 
if  any  change, talses  place  *in  the  interest,  title 
or  possession  of  the  subject  of  insurance  (ex- 
cept change  of  occupants  without  increase  of 
hazard),  whether  by  legal  process  or  judgment, 
or  by  the  Toluntary  act  of  the  insured,  or 
otherwise,**  the  polioy  shall  be  void,  the  ju- 
dicial appointment  of  a  receiver  to  administer 
the  property,  who  takes  actual  possession  of 
it,  does  not  constitute  a  change  of  title  or  pos- 
session within  the  meaning  of  the  forfeiture 
clause.  In  so  far  as  the  case  of  Bronson  t. 
New  York  Fire  Insurance  Co.,  64  W.  Va.  494, 
68  8.  B.  288,  19  L.  R.  A.  (N.  8.)  643,  16  Ann. 
Oas.  868,  asserts  a  contrary  doctrine  it  is  over- 
mled. 

[Ed.  Note.— -For  other  definitions,  see  Words, 
and  Plirases,  Ilrst  and  Second  Series,  Change.] 

3.  Insurance  ^=s>329— Provision  avoiding  poll- 
ay  on  '^cliange  of  title  or  possession"  refers 
to  change  In  lawful  right  of  possession. 

The  change  of  possession  contemplated  by 
a  provision  of  this  character  is  a  change  in  the 
lawful  right  of  possession,  as  distinguished 
from  mere  occupancy,  and  refers  to  the  in- 
sured's possessory  right  rather  than  to  his 
physical  occupancy  of  the  premises.  Changes 
of  occupants  without  increase  of  hazard  are 
expressly  excepted  hy  the  policy. 


4.  Reoelvtrs  ^5a>7I^Tttle  to  proptrfy  rMnain^ 
In  the  owner. 

Where  a  receiver  acting  under  judicial  ap- 
pointment and  direction  takes  possession  of 
property  intrusted  to  his  care  and  manage- 
ment, his  custody  is  more  that  of  a  tempo- 
rary occupant  or  caretaker  representing  the 
court,  whose  officer  be  is,  than  of  one  entitled^ 
as  of  right  to  the  possession.  The  title  and* 
beneficial  right  remain  in  the  owner. 

5.  Insurance  ^=:»668(9)  —  Whether  receiver's^ 
control  increased  hazard  within  policy  held^ 
question  of  fact. 

Whether  the  change  of  ^occupancy  resulting 
from  the'  receiver's  assumption  of  control  hafr 
increased  the  hasard  is  a  question  of  fact  to 
be  determined  in  each  case. 


6.  insurance  ^=>I46(3)  —  Forfeiture  olause^ 
should  be  construed  most  favorably  to  In- 
sured. 

If  the  language  of  a  forfeiture  clause  in 
an  insurance  poUcy  is  susceptible  of  two  con- 
sUnietions,  the  one  more  favorable  to  the  in^ 
sured  is  to  be  adopted. 

7.  Corporations  ^s»577— Whether  reorganlza* 
tion  continues  original  eorporatlon  or  oroatea 
new  oorperatlOD  depends  on  statute  and  pre* 
eeedlngs. 

.Whether  the  reorganisation  of  a  corpora- 
tion with  the  same  ownership  and  management 
has  the  effect  of  creating  a  new  and  distinct 
corporate  body,  or  merely  continues  the  exist- 
ence of  the  original  company  under  a  new 
name,'  but  without  change  of  identity,  dependa^ 
upon  the  terms  of  the  statute  under  which  the 
reorganixation  is  effected,  the  provisions  of 
the  old  and  new  charters,  and  the  character  of 
(she  proceedings  attendant  upon  the  reorgani' 
sation. 

8.  Insurance  ^=s>32e(2>— Transfer  of  assets  tv 
reorganized  oorporatlon  Is  "change*  of  tftfC 
wltMD  forfeiture  clause. 

If  a  new  and  different  corporate  entity  \» 
created  by  the  reorganization,  the  transfer  of 
assets  from  the  original  to  the  new  companyr 
without  the  consent  of  the  insurer,  is  a 
"change  of  title"  within  the  meaning  of  the 
forfeiture  clause  of  the  policy. 

[Ed.  Note.-rFor  other  definitions,  see  Words 
and  Phrases;  First  and  Second  Series,  Change.] 

'  Certified  Questions  from   Circuit  Court, 
Siunmers  County. 

Action,  by  W.  P.  Bowling,  receiver,  eta, 
against  the  Continental  Insurance  Company. 
Demurrer. to  declaration  overruled,  and  ques- 
tion certified.  Buling  reversed  and  demurrer 
sustained,  with  leave  to  amend. 

Thos.  K.  Read  and  R.  F.  Dunlap,  both  of 
Hinton,  for  plaintiff. 

Morton  &  Mohler,  of  Charleston,  for  de- 
fendant 

LYNCH,  J.  The  declaration  held  suffi- 
cient on  demurrer  and  certified  here  substan- 
tially presents  the  following  case  for  adjudl- 


tit  t. 


^9For  other 
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cation:  The  Hlnton  Hardware  Company,  a 
corporation  engaged  In  a  wholesale  and  retail 
hardware  business  In  the  city  of  Hinton,  pro- 
cured from  defendant  February  8,  1915,  a 
three-year  policy  of  insurance  against  dam- 
age or  destruction  by  fire  on  a  two-story 
metal  roof  frame  building  in  Hinton  in  which 
it  conducted  such  business.  Some  time  in 
the  month  of  August  of  that  year  the  direc- 
tors and  stockholders  decided  to  and  by  a 
resolution  did  effect  a  reorganization  of  the 
Hinton  Hardware  Company  under  the  name 
of  the  New  River  Hardware  Company,  for 
which  purpose  they  obtained  in  the  regular 
way  a  new  charter  and  reorganized,  and 
thereafter  transacted  the  same  character  of 
business  carried  on  by  them  or  for  their  use 
and  benefit  under  the  former  corporate  name. 
The  Hinton  Hardware  Company,  in  consider- 
ation of  the  assumption  of  its  indebtedness 
by  the  reorganized  company,  transferred  to 
the  latter  its  assets,  including  the  insured 
building;  the  stockholders  and  their  respec- 
tive shares  and  interests  in  the  old  and  new 
companies  being  identical  in  every  particular. 
On  April  21,  1917,  about  ten  montlis  before 
the  expiration  date  of  the  insurance  policy, 
the  circuit  court  of  Summers  county  appoint- 
ed W.  P.  Bowling  receiver  of  the  assets  and 
business  of  the  New  River  Hardware  Com- 
pany, and  Bowling  qualified  and  entered  upon 
the  discharge  of  the  duties  Incident  to  such 
office,  and  took  into  his  possession  the  stock 
of  hardware  within  the  building,  and  nec- 
essarily the  building  itself,  and  as  such  sued 
to  recover  the  amount  of  the  policy,  the  build- 
ing having  been  totally  destroyed  by  fire 
three  days  before  the  expiration  of  the  three- 
year  insurance  term. 

[1]  The  groimd  of  challenge  against  the 
sufilciency  of  the  declaration  is  the  avoidance 
of  the  policy,  which  follows  the  usual  stand- 
ard form,  by  reason  of  the  reorganization 
of  the  corporation  for  whose  security  against 
loss  or  damage  the  policy  was  purchased  and 
in  whose  name  it  was  procured  and  written, 
and  the  change  wrought  in  the  possession 
of  the  property  insured  as  effected  by  the 
Judicial  appointment  of  plaintiff  as  such  re- 
ceiver, both,  according  to  the  claims  of  de- 
fendant, having  been  effected,  contrary  to 
the  express  terms  of  the  policy  and  without 
the  consent  of  the  insurer  in  writing  first  ob- 
tained. As  the  declaration  follows  the  form 
prescribed  by  statute  for  cases  of  this  sort 
(section  61,  c.  126,  Code  1918  [Code  1913,  S 
4815]),  the  contract  of  insurance,  when  filed 
therewith,  becomes  part  of  the  pleading  for 
the  purposes  of  the  suit.  Staats  v.  Georgia 
Home  Ins.  Co.,  57  W.  Va.  571,  50  S.  S.  815,  4 
Ann.  Cas.  541;  Hubbard  v.  £2quitable  Life 
Assurance  Soa,  81  W.  Va.  663,  667,  95  S.  B. 
811,  4  A.  L.  R.  886. 

[2, 3]  The  provision  of  the  policy  relied  on 
as  the  main  ground  of  demurrer  reads  thus: 


"This  entire  policy,  unless  otherwise  provide 
ed  by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void  *  ^  ^  if  any  change, 
other  than  by  the  death  of  an  insured,  take 
place  in  the  interest,  title  or  possession  of  the 
subject  of  insurance  (except  change  of  occu- 
pants without  increase  of  hazard),  whether 
by  legal  process  or  judgment,  or  by  the  volun- 
tary act  of  the  faisured,  or  otherwise;  or  if 
this  policy  be  assigned  before  a  loss." 

Subject  to  these  and  other  like  and  sim- 
ilar conditions  the  contract  was  made  by  de- 
fendant and  accepted  by  Hinton  Hardware 
Company  according  to  the  terms  of  the  policy, 
and  each  of  the  parties  thereto  is  bound  and 
controlled  by  the  terms,  conditions,  and  stip- 
ulations. The  declaration  apparently  war- 
rants the  assumption  that  plaintiff  took  im- 
mediate, complete,  and  exclusive  possession 
and  supervision  of  the  assets  of  New  River 
Hardware  Company,  including  the  building 
insured.  If  the  change  in  the  possession  of 
the  property  thus  wrought  by  him  in  the 
exercise  of  the  powers  so  conferred  contra- 
vened the  express  provision  of  the  insurance 
contract,  it  is  decisive  of  the  issue. 

One  of  the  vital  questions  upon  demurrer, 
therefore,  is.  Did  plaintifiTs  possession  and  oc- 
cupancy of  the  building  effect  the  change  for- 
bidden by  the  policy,  and  thereby  excuse  de- 
fendant from  the  liability  conditionally  im- 
posed by  the  contract  of  insurance?  Unless 
disapproved,  the  decision  in  Bronson  ▼.  New 
York  Fire  Ins.  Co.,  64  W.  Va.  494,  63  8.  B. 
283,  19  li.  R.  A.  (N.  S.)  643,  16  Ann.  Gas.  86S, 
is  decisive  of  the  question  because  of  the 
similarity  of  the  facts  and  circumstanoes  of 
the  two  cases.  The  syllabus  furnishes  a  rea- 
sonably comprehensive  statement  of  the  ex- 
tent and  purport  of  the  decision.    It  reads: 

"A  fire  insurance  policy  on  personal  prop- 
erty provides  that  if  any  change  takes  place  in 
the  interest,  title,  or  possession  of  the  prop- 
erty, 'whether  by  legal  process  of  [or]  judg- 
ment, or  otherwise,'  the  policy  shall  be  wholly 
void.  The  appointment  of  a  receiver  in  a 
suit  to  take  ];>os8es8ion  and  control  of  the 
property,  who  takes  actual  possession  of  it, 
prevents  recovery  of  loss  under  it' 
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That  the  character  of  the  property  insured 
was  personalty  in  the  one  case  and  realty 
in  the  other  is  not  material,  as  each  policy 
contains  the  same  provision  respecting  pos- 
session, 

A  re-examination  of  the  facts  and  circum- 
stances of  that  case  and  the  authorities  cited 
in  support  of  the  argument  on  which  the  de- 
cision rests  raises  a  serious  doubt  as  to  the 
correctness  of  the  principles  asserted  by  it 
It  seems  to  be  against  the  weight  of  authoi^ 
ity,  and  finds  but  little  support  anywhere. 
Two  cases  directly  in  point  because  of  the 
analogy  of  the  facts  involved  are  Southern 
Pants  Co.  V.  Rochester  German  Ins.  Co.,  159 
N.  C.  78,  74  S.  B.  812,  and  Lancashire  Ins.  Ca 
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V.  Boardman,  68  Kan.  339.  49  Pac  92,  62  Am. 
St.  Rep.  621.  These  cases  differ  vitally  from 
the  Bronson  Case  In  principle  and  holding. 
They  assert  the  proposition,  which  we  believe 
to  be  sound,  that  a  receiver  acting  under  ap- 
pointment of  a  court,  who  takes  and  holds 
possession  of  property  intrusted  to  his  care 
and  management,  does  not  thereby  effect  such 
a  change  of  possession  as  falls  within  the 
meaning  of  the  forfeiture  clause  of  fire  in- 
surance policies,  but  that  the  possession  Is 
that  of  the  court  through  him  as  an  officer, 
who  holds  it  for  the  benefit  of  the  parties  in- 
terested in  the  result  of  the  litigation,  includ- 
ing the  insured  himself.  This  is  not  a  new 
doctrine.  As  said  in  City  Bank  of  Wheeling 
V.  Bryan,  76  W.  Va.  481,  483,  86  S.  H,  8,  9, 
L.  R.  A.  1915F,  1219 : 

"A  receiver  is  the  officer  of  the  court  that 
appoints  him,  and  derives  all  his  authority 
from  its  decrees  and  orders,  and  is  accounta- 
ble to  it  alone  for  the  faithful  administration 
of  his  office.  Immediately  upon  his  appoint- 
ment and  qualification  he  is  vested  with  the 
right  to  the  possession  and  management  of  the 
assets  to  be  administered.  This  is  especially 
so  in  the  case  of  an  insolvent  corporation. 
The  property  of  which  a  receiver  has  charge  is 
in  custodia  legis.  His  appointment  and  quali- 
fication is  a  sequestration  of  the  property  by 
the  court,  for  the  purpose  of  administering  it 
for  the  best  interests  and  protection  of  the 
rights  of  all  persons  interested  in  the  estate. 
His  possession  is  the  court  possession,  and  he 
is  subject  only  to  its  orders." 

See,  also,  Thompson  v.  Phoenix  Ins.  Co.,  136 
U.  S.  287,  10  Sup.  Ct  1019,  34  U  Bd.  408, 
where  it  is  said  In  the  opinion: 

"The  title  to  property  in  the  hands  of  a  re- 
ceiver is  not  in  him,  but  in  those  for  whose 
benefit  he  holds  it  Nor  in  a  legal  sense  is 
the  property  in  liis  possession.  It  is  in  the 
possession  of  the  court,  by  him  as  its  officer." 

Clearly,  therefore,  in  a  receivership  pro- 
ceeding the  possession  la  that  of  the  court 
through  the  receiver  as  its  legal  ofilcer,  who 
holds  and  administers  the  property  under 
court  orders  and  directions  for  the  benefit 
of  all  persons  who  may  have  some  legal  claim 
or  right  to  Its  preservation. 

But  even  if  the  possession  of  the  receiver 
be  deemed  that  of  the  court,  is  it  not  such  a 
change  of  possession  as  falls  within  the  con- 
demnation of  the  insurance  policy?  Of 
course  the  safety  and  protection  of  the  insur- 
er is  dependent  to  a  large  extent  upon  the 
character  of  the  Insured,  not  alone  upon  his 
Integrity  and  good  faith,  but  upon  his  habits 
of  carefulness,  prudence,  and  vigilance.  The 
clause  prohibiting  a  change  in  Interest,  title, 
or  possession  was  inserted  in  the  policy  for 
the  purpose  of  avoiding  the  danger  of  possible 
carelessness.  But  it  is  not  every  change  of 
XK>sse6sion  that  falls  within  this  prohibition. 
The  policy  Itself  excepts  those  occurring  as 
a  result  of  tbe  death  of  the  Insured,  and  like- 


wise "ciianges  of  occupants  without  increase 
of  hazard.*'  Thus  there  is  disclosed  an  ap- 
parent purpose  to  attach  to  the  word  ''posses- 
sion'* a  broader  significance  than  ordinarily 
inheres  in  the  term  "occupant"  or  "occupsji- 
cy."  As  said  in  Marcello  v.  Concordia  Fire 
Ins.  Co.,  234  Pa.  31,  38,  8!^  Atl.  1090,  1092,  39 
I*.  R.  A.  (N.  S.)  366,  respecting  this  identical 
provision: 

"In  the  present  policy  the  word  'occupant*^ 
seems  to  be  used  to  indicate  actual  posses- 
fiion  or  occupancy,  and  the  word  'possession,^ 
as  used  with  the  words  'interest'  and  'title'  in 
the  clause  in  question,  seems  to  mean  legal 
possession,  or  possessory  right  ♦  ♦  ♦  We 
do  not  find  that  there  was  any  change  in  the 
possession  except  the  physical  occupancy  of 
the  premises,  which  is  not  forbidden  by  the 
term  of  the  policy  of  insurance." 

Upon  this  reasoning  the  court  held  that  the 
receiver  appointed  in  the  case,  who  toolc  ac- 
tual possession  of  the  property  of  insured,  had 
no  possessory  right  in  the  legal  sense  of  the 
term,  but  was  merely  a  custodian  or  caretals- 
er  whose  duty  it  was  to  conduct  the  seques- 
tered business  so  as  to  maintain,  as  far  as 
possible,  its  continuity,  in  order  that,  if  the 
final  adjudication  should  be  in  favor  of  the 
owner,  his  property  and  business  might  be 
returned  to  him  with  the  least  possible  dam- 
age and  impairment.  The  Supreme  Court  of 
Appeals  of  Virginia,  In  the  recent  case  of 
iBtna  Insurance  Co.  v.  Aston,  123  Va.  327, 
96  S.  E.  772,  adopts  a  similar  construction, 
though  upon  somewhat  different  facts,  hold- 
ing that  the  change  of  possession  contem- 
plated by  a  provision  of  this  character  is  a 
change  in  the  lawful  right  of  possession  as 
distinguished  from  mere  occupancy,  and  re- 
fers to  the  insured's  possessory  right  rather 
than  to  his  physical  occupancy  of  the  prem- 
ises. See,  also,  2  Cooley's  Briefs  on  Insur- 
ance, p.  1723. 

{4-6]  The  appointment  of  a  receiver  does 
not  effect  a  change  of  title  to  the  property. 
He  is  merely  a  custodian  or  caretaker  acting 
for  and  under  the  direction  of  the  court, 
whose  representative  he  is.  When  he  as- 
sumes possession  of  the  property,  he  does  so 
in  the  capacity  of  temporary  occupant,  whose 
only  duty  is  to  preserve  the  assets  intrusted 
to  him  pending  the  determination  of  the  court 
respecting  confiicting  claims  thereto,  and,  if 
in  favor  of  the  owner,  to  return  his  property 
to  him  intact,  as  far  as  possible  under  the  cir- 
cumstances. The  receiver  enjoys  none  of 
the  beneficial  incidents  which  ordinarily  are 
characteristic  of  a  legal  possession.  He  rep- 
resents  not  his  own,  but  the  Interests  of 
others.  The  title  and  beneficial  right  remain 
in  the  owner,  though  for  the  time  being  the 
latter  is  removed  from  the  occupancy  and  ad- 
ministration of  his  property,  and  another 
appointed  to  act  temporarily  in  his  stead  and 
for  his  benefit  and  protection.  The  receiver's 
custody  Is  more  that  of  an  occupant  than  of 
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one  entitled  as  of  right  to  the  posBesslon; 
and  the  policy  excepts  from  Its  provlslotis 
''cbanges  of  occupants  without  Ipcrease  of 
hazard."  Whether  there  has  been  an  in- 
crease of  hazard  is  a  question  to  be  de- 
termined upon  the  trial  of  the  case.  Wal- 
radt  v.  Phoenix  Insurance  Co.,  136  N.  7.  375, 
32  N.  E.  1063,  82  Am.  St  Rep.  762.  The  pow- 
er exerted  through  a  receivership  (has  for  its 
chief  purpose  the  preservation  of  the  seques- 
tered property  to  meet  present  demands 
against  it  Their  satisfaction  entitles  the 
owner  to  resume  the  control  of  which  he  is 
deprived  only  temporarily,  often  for  his  own 
protection  against  loss  or  damages,  as  by  the 
accumulation  of  the  costs  of  litigation,  or  of 
his  creditors,  some  of  whom  otherwise  might 
obtain  an  unmerited  advantage  over  others 
not  similarly  situated  with  respect  to  the 
Indebtedness  due  them.  Besides,  the  owner 
nevertheless  has  such  an  interest  in  the  prop- 
erty as  entitles  him  to  apply  to  the  court  for 
the  redress  of  any  grievance  to  which  he  may 
improperly  be  subjected  by  the  receiver. 

In  addition  to  the  authorities  cited  above 
in  support  of  the  conclusion  reached  respect- 
ing the  nature  and  effect  of  the  receiver's 
occupancy  of  the  insured  premises,  there  are 
others  which,  though  somewhat  different  in 
their  facts,  yet  possess  an  inferential  bear- 
ing upon  the  question  at  Issue  sufficient  to  en- 
title them  to  citation.  Keeney  v.  Home  in- 
surance Co.,  71  N.  Y.  396,  27  Am.  Rep.  60; 
Walradt  V.  Phoenix  Insurance  Co.,  supra; 
Farmers*  Pire  Ins.  Co.  v.  Baker,  94  Md.  545, 
61  Atl.  184;  Georgia  Home  Insurance  Co.  v. 
Bartlett,  91  Va.  305,  21  S.  E.  476,  50  Am.  St. 
Rep.  832 ;  Thompson  v.  Phxcnix  Ins.  Co.,  ISO 
U.  S.  287, 10  Sup.  Ct.  1019, 34  L.  Ed.  408.  For 
a  general  discussion  of  the  question  see  14 
R.  C.  L.  1122 ;  4  Joyce  on  Insurance  (2d  Ed.) 
§  2288a ;  2  Cooley's  Briefs  on  Insurance,  pp. 
1747,  1748,  and  Supplement,  vol.  6,  corre- 
sponding pages ;  Elliott  on  Contracts,  {  4260; 
notes,  16  Ann.  Cas,  868,  and  19  L.  R.  A.  (N. 
S.)  643.  If  it  becomes  necessary  to  resort  to 
the  rules  of  interpretation  to  ascertain  the 
true  meaning  of  an  insurance  policy,  and  it 
is  susceptible  of  more  than  one  construction, 
the  one  most  favorable  to  the  insured  is  to 
be  adopted,  according  to  the  autborities. 
Tucker  v.  Colonial  Fire  Ins.  Co.,  58  W.  Va. 
30,  51  S.  E.  86 ;  Downey  v.  National  Fire  Ins. 
Co.,  77  W.  Va.  386,  87  S.  B.  487 ;  Prudential 
Fire  Ins.  Co.  v.  Alley,  104  Va.  356,  51  S.  B. 
812.  As  the  conclusion  reached  is  inconsist- 
ent with  the  holding  In  the  Bronson  Case,  64 
W.  Va.  494,  63  S.  E.  283,  19  L.  R.  A.  (N.  S.) 
643,  16  Ann.  Cas.  868,  we  therefore  overrule 
it 

[7,  8]  The  remaining  question  for  considera- 
tion relates  to  the  reorganization  of  the  Hln- 
ton  Hardware  Comimny  under  the  corporate 
name  and  charter  of  the  New  River  Hard- 
ware Company,  and  tiie  transfer  to  the  latter 


of  all  the  ''assets"  of  tlie  former,  Indudlng 
presumably  the  building  insured.  Whether 
the  conveyance  from  the  old  to  the  new  cchb- 
pany,  haviiig  the  same  stockholders  and  man- 
agement, involved  such  a  change  of  title  as 
worked  a  forfeiture  of  the  policy  depends 
upon  the  further  question  whether  the  reor- 
ganization had  the  effect  of  creating  a  new 
and  different  corporate  body,  or  merely  con- 
tinued the  existence  of  the  original  company 
under  a  new  name,  but  without  any  change  of 
identity.  The  latter  question  is  sometimes 
as  important  as  it  is  difficult  of  solution. 
For  its  correct  determination  it  is  necessary 
to  look  to  the  terms  of  the  statute  under 
which  the  reorganization  was  effected,  to  the 
provisions  of  the  old  and  new  charters  and 
the  proceedings  attendant  upon  the  reorgan- 
ization. Only  in  this  manner  and  from  these 
facts  can  we  determine  whether  it  was  the 
intention  of  the  Legislature  in  authorizdng 
such  procedure  and  of  the  parties  in  avail- 
ing themselves  of  it  to  continue  the  existing 
corporation  without  change  of  Identity,  or  to 
create  a  new  and  different  corporate  entity. 
7  Fletcher,  Cyclopedia  of  Corporations,  H 
4834,  4952,  et  seq.,  4970;  5  Thompson  on  Cor- 
porations, §  5983  et  seq.;  2  Clark  &  MarshaO 
on  Private  Corporationa,  §  339.  Generally, 
however,  upon  such  a  reorganization  a  new 
corporation  is  created.  7  Fletcher,  Cyc  of 
Corps.  §  4958. 

The  declaration  does  not  state  sufficient 
facts  to  enable  us  to  determine  the  true  ef- 
fect of  the  reorganization.  It  is  silent  concern- 
ing the  procedure  followed.  It  does  not  dis- 
close the  nature  and  contents  of  the  respec- 
tive charters,  or  whether  the  original  corpora- 
tion was  Immediately  dissolved  upon  the  cre- 
ation of  the  new  or  continued  in  existence. 
It  alleges  the  transfer  of  assets  from  the 
original  to  the  reorganized  company,  but 
states  that — 

"Said  transfer  was  purely  formal,  and  that 
thereby  there  was  no  change  of  interest  of  any 
stockholder  *  *  *  [or]  in  the  business  that 
was  being  conducted  for  the  purposes  for  which 
any  of  the  property  of  said  Hinton  Hardware 
Company  was  being  used;  that  the  stockhold- 
ers in  the  New  River  Hardware  Company  were 
identical  with  those  in  the  Hinton  Hardware 
Company,  and  that  each  stockholder  held  the 
same  proportion  of  stock  in  the  New  River 
Hardware  Company  that  he  had  held  in  tiie 
Hinton  Hardware  Company." 

But  these  allegations  have  no  material 
bearing  upon  the  question  whether  the  two 
companies  were  the  same  or  different  corpo- 
rate entities,  and  do  not  constitute  a  prima 
facie  showing  that  there  was  no  change  of 
identity. 

If  they  are  separate  and  distinct  bodies, 
however,  the  transfer  of  assets  resulted  in 
a  change  of  title  within  the  meaning  of  the 
forfeiture  clause  of  the  policy.  Though  the 
stock  ownership  remained  the  same,,  the  new 
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corporate  entity  was  distinct  from  the  old, 
and  the  title  held  by  the  one  cannot  reason- 
ably be  considered  the  title  of  the  other.  ▲ 
new  and  different  legal  person  is  now  the 
owner  of  the  prc^erty  Insnred,  and  there 
are  no  equitable  considerations  here  present, 
based  upon  fraudulent  conduct  or  otherwise, 
which  sometimes  induce  courts  to  disregard 
the  corporate  entity  and  look  to  the  owner* 
ship  behind  it.  True  business  prudence 
should  hare  led  the  insured  or  its  succes- 
sor to  notify  defendant  of  the  reorganization 
and  transfer  of  title  and  request  its  written 
consent  to  the  arrangement,  and,  If  the  lat* 
ter  had  refused  such  reasonable  request,  then 
to  reinsure  in  the  s^me  or  with  a  different 
company.  Having  failed  to  do  so,  it  cannot 
complain  that  the  express  proTlslon  of  the 
contract  is  enforced  against  it  The  conclu- 
sion reached  by  us  is  supported  by  the  only 
tivo  cases  touching  the  subject  which  a  dil- 
igent search  has  brought  to  our  attention. 
Cremo  Light  Co.  v.  Parker,  118  App.  Dlv. 
845,  103  N.  Y.  Supp.  710 ;  Miles  Lamp  Chim- 
ney Co.  y.  Erie  Fire  Ins.  Co.,  164  Ind.  181, 
73  N.  E.  107. 

For  these  reasons,  we  reverse  the  ruling  of 
the  lower  court,  sustain  the  demurrer  to  the 
declaration,  witili  leave  to  amend,  and  certify 
our  conclusion  for  the  guidieince  of  the  trial 
court  in  further  proceedings  in  the  case. 


(86  W.  Va.  305) 

PAGE  V.  ROUSS    et  al.     (No.  3995.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1020.    Rehearing  Denied 

May  19, 1920.) 

(SyUabus  by  the  Court) 

f.  Wills  (3ss>802(5)— Property  relinquished  1^ 
willow  is  a  trust  fuad  to  oempensate  legatees 
and  devisees  for  loss  therefrom. 

The  property  and  benefits  relinquished  by 
a  widow  in  the  exercise  of  her  legal  right  to 
renounce  the  provision  made  for  her  in  lieu 
of  dower,  by  her  husband's  will,  constitute  a 
trust  fund  for  compensation  of  legatees  and 
devisees,  for  the  losses  inflicted  upon  them  by 
the  exercise  of  such  right. 

2.  Wilis  <@=s>802(5)  —  Depreciation  of  specific 
devise  compensable  from  fund  arising  from 
widow's  election  as  against  a  residuary  lega- 
tee. 

In  view  of  the  rank  and  dignity  of  a  specific 
devise  in  law  and  in  the  sdieme  or  plan  of  tes- 
tamentary  disposition  of  an  estate,  founded  up* 
on  the  presumed  intention  of  the  testator,  in 
the  absence  of  a  contrary  expression  of  intent, 
a  loss  or  depredation  thereof  occasioned  by  the 
exercise  of  a  right  of  election  conferred  by  law 
is  fully  compensable  out  of  the  trust  fund  re- 
sulting from  the  election,  as  against  a  residu- 
ary legatee,  if  such  fund  is  sufficient 


3.  Wills  ^S9734(4)  ^  Logades  obarged  upea 
specifio  devise  of  a  contingent  remainder  in 
fee  do  not  bear  Interest  before  their  vesting 
because  of  widow's  previous  election  or  a 
previous  aooeptanoe  1^  devisee. 

Legacies  charged  upon  a  specific  devise  of 
a  contingent  remainder  in  fee,  and  payable  upon 
the  death  or  remarriage  of  the  testator's  widow, 
are  not  accelerated  by  her  election  to  take  un- 
der the  law  and  against  the  will,  nor  by  an  ac- 
ceptance of  the  devise  at  a  date  earlier  than 
that  at  which  the  will  vests  it;  wherefore,  if 
the  remainder  vests  on  the  remarriage  of  the 
widow,  making  the  legacies  then  payable,  they 
do  not  bear  interest  from  an  earlier  date  by 
reason  of  a  previous  election  of  the  widow  or 
a  previous  actual  or  attempted  acceptance  by 
the  devisee. 

Appeal  from  Circuit  Court,  Jefferson 
County. 

Suit  by  H.  C.  Page,  executor  of  WUliam  W. 
Bouss,  deceased,  for  instructions,  against 
Peter  W.  Bouss  and  others.  From  the  decree, 
Peter  W.  Bouss  appeals.  Decree  modified* 
and  as  modified,  afi^rmed. 

James  M.  Mason,  Jr.,  of  Charleston,  for  ap- 
pellant. 

A.  Moore,  Jr.,  of  Berryville,  Va.,  for  ap- 
pellee. 


POFFESJ^BABGBB,  J.  Peter  W.  Bouss  to 
whom  his  uncle,  WUliam  W.  Bouss,  devised 
his  farm  consisting  of  40  acres  of  land,  on 
which  he  resided,  at  the  time  of  his  death,  in 
a  stately  and  ancestral  home  called  Shannon 
Hill,  complains  of  the  decree  in  this  suit 
brought  by  the  executor  of  the  will,  for  ad- 
vice and  instruction,  on  the  ground  of  denial 
to  him  of  what  he  deems  to  be  the  proper 
measure  of  compensation  due  him  for  depre- 
dation or  loss  in  the  value  of  the  property  so 
devised,  by  reason  of  the  renunciation  by  the 
widow  of  the  testator  of  the  provision  made 
for  her  in  the  will,  and  her  claim  of  dower 
in  the  devised  property.  By  the  will,  she  was 
given  a  life  estate  in  the  farm,  provided  she 
would  not  remarry.  Subject  to  this  estate  in 
her,  it  was  devised  to  Peter  W.  Bouss,  con- 
tingently. In  the  event  of  his  death  before 
the  date  of  the  remarriage  or  death  of  the 
widow,  it  was  to  go  to  another  nephew,  Mil- 
ton O.  Bouss.  In  the  event  of  her  remaining 
unmarried  and  surviving  both  Peter  W.  Bouss 
and  Milton  O.  Bouss,  it  was  to  go  successively 
to  other  nephews  of  tiie  testator.  But,  in  the 
hands  of  Peter  W.  Bouss,  it  was  charged  with 
six  $2,000  demonstrative  legacies,  payable  to 
such  of  the  legatees  as  should  be  living  at  the 
termination  of  the  life  estate.  About  a  year 
and  nine  months  after  the  death  of  the  tes- 
tator, the  widow  married  Milton  O.  Bouss. 

In  addition  to  the  life  estate  in  the  farm, 
she  was  to  receive  $2,000  in  cash,  an  annuity 
of  $2,000,  and  an  interest  the  testator  owned 
in  her  ancestral  home,  known  as  Mt.  Pleas- 
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ant,  which  has  been  valued,  for  the  purpose 
of  this  Utlgatlon,  at  $3,500.  All  of  this  she 
losrt  by  her  renunciation  of  the  provisions 
made  for  her  In  the  will;  but,  by  the  same 
act,  she  Imposed  her  dower  right  upon  the 
farm  to  the  prejudice  of  Peter  W.  Rouss  and 
obtained  $75,947.86  In  stocks,  bonds,  and  oth- 
er personal  property,  to  the  detriment  of  the 
residuary  legatee.  The  decree  ascertained 
that  Peter  W.  Rouss  sustained  a  loss  of  $4,- 
327,  In  respect  of  his  devise,  and  the  resid- 
uary legatee  a  loss  of  $75,947.86;  and  that 
the  widow  relinquished,  In  addition  to  her 
life  estate,  benefits  amounting  to  $9,423,  made 
up  as  follows:  Rent  of  the  place,  chargeable 
to  her,  $738;  hay,  com,  and  other  supplies 
used  and  disposed  of  by  her,  $185;  the  cash 
legacy,  $2,000 ;  the  annuity  for  a  year  and  a 
half,  $3,000;  and  the  Interest  In  her  ances- 
tral home  $3,500.  Out  of  this,  the  court  al- 
lowed the  complaining  devisee  only  $500,  by 
way  of  compensation,  and  the  residue  thereof, 
$8,923,  the  residuary  legatee  was  permitted 
to  retain  by  way  of  compensation  for  his  loss. 
The  appellant  claims  he  should  have  been  re- 
imbursed out  of  the  $9,423  to  the  extent  of 
his  entire  loss,  $4,327.  He  also  complains  of 
the  acceleration  of  payment  of  the  demon- 
strative legacies,  charged  upon  the  farm,  so 
as  to  make  two-thirds  of  each  of  them  bear 
Interest  from  the  date  of  the  renunciation  of 
the  will  and  the  remaining  one-third  thereof 
bear  Interest  from  the  date  of  the  second 
marriage.  His  contention  Is  that  these  lega- 
cies should  bear  Interest  only  from  the  date 
of  the  marriage. 

Under  the  will,  the  executor  and  trustee 
took  the  greater  part  of  the  personal  estate 
as  residuary  legatee.  In  his  hands,  It  was  to 
constitute  a  trust  fund  to  be  named  the  "Wil- 
liam Rouss  Charity  Fund."  What' was  so  dis- 
posed of,  together  with  what  was  given  to 
Peter  W.  Rouss  and  the  widow,  constituted 
the  bulk  of  the  entire  estate.  There  were 
numerous  relatively  small  bequests  that  were 
not  affected  by  the  renunciation.  The  will 
does  not  In  terms  give  the  widow  a  life  estate 
In  the  farm,  but  the  legal  effect  of  the  lan- 
guage used  Is  to  vest  In  her  such  an  estate. 
On  this  point,  the  will  reads: 

"I  hereby  give  my  wife  Bettie,  also  the  privi- 
lege to  live  in  the  mansion  Shannon  Hill  with- 
out cost  during  her  widowhood,  and  on  the 
forty  acres  therewith,  and  the  full  use  of  all 
horses,  cows,  vehicles  of  all  kinds,  farming 
implements  and  house  furnishings  found  there- 
with. But  should  she  marry  again,  •  *  * 
then  at  the  time  of  her  second  marriage  she 
shall  give  up  and  move  away  from  Shannon 
HUl.  *  *  ^  At  the  death  of  my  wife,  Bettie 
or  in  the  event  that  she  should  marry  again 
then  I  give  devise  and  bequeath  to  my  nephew 
P.  W.  Rouss,  said  Shannon  Hill,  the  forty  acres 
of  land  belonging  thereto,  Its  entire  contents 
and  all  horses,  cows,  vehicles  of  all  kinds  and 
all  farming  implements  found  thereon."  [ 


The  dear  Import  of  these  terms  is  that  the 
widow  should  have  the  possession,  use,  and 
enjoyment  of  the  farm  and  mansion  house  un- 
til her  death  provided  she  did  not  remarry. 
No  right  of  possession  was  vested  in  Peter  W. 
Rouss,  until  her  death  or  remarriage.  As  she 
had  right  to  possession  and  full  enjoyment 
of  the  property,  for  and  during  her  natural 
life,  unless  she  should  remarry,  she  neces- 
sarily had  a  conditional  or  defeasible  life  es- 
tate, for  the  will  made  no  provision  for  pos- 
session thereof  by  any  other  person  at  any 
time  during  her  natural  life,  unless  she 
should  remarry. 

[1,  2]  As  the  remainder  in  fee  in  the  Shan- 
non Hill  property  was  given  to  Peter  W. 
Rouss,  only  in  the  event  of  his  survival  of  the 
widow  or  her  second  marriage.  It  was  a  con- 
tingent remainder.  Whether  he  would  so 
survive  was  uncertain,  and  a  remainder  giv- 
en to  take  effect  upon  the  happenings  of  an 
uncertain  event  is  a  contingent  remainder. 
Woodward  v.  Woodward,  28  W.  Va.  200 ;  Hln- 
ton  V.  Mllbum's  Bx*rs.  23  W.  Va.  166 ;  Tooth- 
man  V.  Barrett,  14  W.  Va.  301.  And,  in  the 
event  of  such  survival,  the  remainder  could 
not  vest  in  him  until  the  widow  either  died 
or  married.  The  time  of  the  vesting  of  the 
remainder,  as  well  as  of  the  right  of  posses- 
sion, is  fixed  and  determined  by  the  explicit 
words  of  the  will.  The  widow's  election  not 
to  take  under  the  provisions  of  the  will  and  to 
take  dower  in'  the  land  and  her  distributive 
share  of  the  personal  property,  under  the  law, 
did  not  in  any  manner  affect  the  vesting  of 
the  remainder  nor  Peter  W.  Rouss'  rl^t  of 
possession. 

The  marriage  vested  the  remainder  and,  by 
the  renunciation  or  election  to  take  under  the 
law  and  not  under  the  will,  on  the  part  of  the 
widow,  she  took  out  of  the  devise  a  life  es- 
tate in  one-third  thereof,  which  the  will  did 
not  contemplate  nor  intodd,  to  the  detriment 
of  the  devisee.  Had  she  married  without  re- 
nouncing the  wlU,  Peter  W»  Rouss  would  have 
taken  the  farm  unburdened  by  any  life  estate 
In  any  portion  of  it.  It  is  clear,  therefore;, 
that  he  has  suffered  loss,  in  a  legal  sense,  not- 
withstanding his  acquisition  of  title  earlier 
than  he  could  have  obtained  it  if  the  widow 
had  remained  single.  If  the  testator's  ischeme 
of  disposition  had  not  been  altered  by  her 
election,  he  would  have  taken  the  land  un- 
burdened by  her  dower.  Immediately  upon  her 
remarriage. 

Full  reimbursement  or  compensation  for  his 
loss,  out  of  the  amount  of  money  relinquished, 
is  claimed  on  the  ground  that  the  spedflc  de- 
vise is  superior  in  dignity  and  rank  to  a  gen- 
eral gift  out  of  the  estate,  such  as  a  residuary 
legacy  or  residuary  devise.  In  the  argument 
submitted  for  the  appellee,  denial  of  this 
ground  of  preference  is  based  upon  the  terms 
of  the  residuary  clause  which,  it  assumes, 
gives  to  the  executor  and  trustee  the  residue 
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of  the  personal  estate  only,  and  not  the  resi- 
due of  the  entire  estate,  notwithstanding  the 


viously,  therefore,  at  the  date  of  the  creation 
of  the  contingent  remainder  in  faTor  of  the 


will  by  the  eleventh  clause  thereof,  directs  the  appellant,  the  dower  was  not  a  liability  or 


residue  of  the  testator's  estate  to  be  convert- 
ed into  a  perpetual  trust  fund.  The  residuary 
clause  may  dispose  of  personal  property  only. 
The  farm  was  the  only  real  estate  the  testa- 
tor owned,  and  his  will  shows  conclusively  by 
its  terms  that  he  desired  it  to  remain  forever, 
if  possible,  in  the  family  name.  It  is  given 
successively,  in  the  event  of  deaths,  to  his  five 
nephews,  Peter  W.,  Milton  O.,  Prank,  George, 
and  Alexander  Rouss.  The  context  of  the 
terms  ''residue  of  my  estate"  indicates  very 
strongly  that  they  were  used  with  reference 
to  the  personal  estate  only.  After  having  fully 
expressed  his  will  as  to  the  real  estate,  the 
testator  entered,  in  the  seventh  paragraph, 
upon  the  disposition  of  his  personal  estate, 
and  it  was  in  connection  with  such  disposi- 
tion that  the  words  "residue  of  my  estate** 
were  used.  Possibly  he  did  not  intend  to  dis- 
pose of  his  farm  in  any  event,  by  that  clause. 
If  this  be  true,  and  there  had  been  a  lapse  of 
the  devise,  it  likely  would  not  have  passed  by 
the  residuary  clause,  for  a  residuary  legacy 
does  not  carry  a  lapsed  devise.  At  common 
law,  a  void  or  lapsed  devise  always  went  to 
the  heir,  unless  the  will  disclosed  a  contrary 
intention.  13  Am.  &  Eng.  Ency.  L  (1st  Ed.)  p. 
40.  Under  our  statute,  section  13,  c.  77,  Code 
(sec.  3878),  a  void  or  lapsed  devise  passes  un- 
der a  residuary  devise,  if  there  be  one,  and.  If 
not,  it  goes  to  the  heirs  at  law  of  the  testator, 
as  if  he  had  died  intestate,  unless  a  contrary 
intention  appears  by  the  wiU.  Nevertheless, 
the  personal  property  disposed  of  by  the  resid- 
uary clause  was,  in  a  practical  sense  and  ac- 
cording to  the  testator's  plan  of  disposition, 
the  residue  of  his  entire  estate,  for  he  had 
previously  given  away,  in  express  terms,  all 
other  parts  of  it,  by  specific  devises,  specific 
bequests,  and  general  pecuniary  bequests,  all 
accurately    defined. 

Of  course,  the  beneficiary  of  the  devise  took 
it  subject  to  all  the  liabilities  and  equities 
with  which  it  was  affected  or  burdened  in  the 
hands  of  the  testator.  He  could  obtain  no 
greater  right  respecting  it  than  his  benefactor 
had.  Shobe's  Ex'rs  v.  Carr,  3  Munf.  (Va.)  10 ; 
40  Cya  1996.  But  the  liability  of  the  land  to 
the  dower  right  of  the  widow,  inchoate  while 
the  testator  lived,  was  provisionally  removed 
therefrom  by  the  will  which  gave  the  widow 
other  property  in  lieu  of  it.  Though  he  could 
not  absolutely  and  finally  discharge  the  land 
from  the  liability  imposed  upon  it  by  law,  he 
could  conditionally  and  provisionally  so  dis- 
charge it  It  was  discharged  actually  and 
legally  from  the  time  the  will  took  effect,  un- 
til the  widow. made  her  election  not  to  be 
bound  by  the  will.  To  effect  a  restoration  of 
that  liability,  it  was  necessary  for  her  to  re- 
nounce the  provision  made  for  her,  and,  until 
the  date  of  her  renunciation,  the  land  was  dis- 
charged.   Code,  c.  78,  i  11  (sec.  3911).    Ob- 


charge  upon  the  devised  land  nor  an  equity  in 
it,  within  the  legal  meaning  of  the  terms. 
This  charge  was  subsequently  imposed  upon  it 
by  the  \^idow*s  election. 

The  doctrine  of  compensation  for  losses  oc- 
casioned by  the  exercise  of  the  right  of  elec- 
tion is  an  equitable  doctrine  based  entirely 
upon  judicial  conceptions  of  justice  and  good 
conscience.  Under  the  common  law,  what 
was  relinquished  or  lost  by  the  exercise  of 
such  a  right  of  election  did  not  go  to  any  of 
the  devisees  or  legatees.  As  to  it,  the  testa- 
tor was  deemed  to  have  died  intestate  and  it 
went  to  bis  heirs.  Courts  of  equity,  deeming 
it  right,  just,  and  fair,  under  the  circumstanc- 
es, that  the  property  so  relinquished  should  go 
to  those  who  were  injured  by  the  exercise  of 
the  right,  by  way  of  compensation  for  their 
losses,  regard  and  treat  the  person  making 
the  election  and  by  his  conduct  occasioning 
the  loss,  as  a  trustee  holding  the  relinquished 
benefits  of  the  will  in  trust,  for  reimbursement 
of  the  devisees  and  legatees  disappointed  and 
injured  by  his  act.  Hence  the  relinquished 
benefits  do  not  go  by  operation  of  law  into  the 
residuary  estate  or  any  other  part  of  the  es- 
tate of  the  testator.  They  constitute  a  trust 
fund  which  the  court  uses  for  reimbursement 
or  compensation  for  losses.  Underhill  on 
Wills,  t  729;  Hattersley  v.  Bissett,  51  N.  J. 
Eq.  597,  29  Atl.  187,  40  Am.  St  Rep.  532; 
Farmington  Sav.  Bank  v.  Curran,  72  Conn. 
342,  44  Atl.  473. 

"The  doctrine  of  election  is  one  resulting  not 
in  forfeitures,  but  compensation,  so  that  a  par- 
ty claiming  under  a  will  shall  not  claim  against 
that  will  except  upon  condition  of  compensation 
for  whatever  he  may  have  claimed  under  the 
will.  In  other  words,  he  is  permitted,  after 
having  daimed  under  a  will,  to  daim  against  the 
will,  if,  out  of  the  claim  against  the  will,  he 
will  make  compensation  for  what  he  has  claim- 
ed under  the  will."  Young  v.  Young,  51  N.  J. 
Eq.  491,  27  AtL  627;  40  Cyc.  1994;  In  re  Var- 
don,  31  Ch.  D.  275. 

Whether,  In  making  such  compensation,  leg- 
acies other  than  residuary  and  specific  de- 
vises take  precedence  over  a  residuary  legacy 
or  a  residuary  devise  or  both,  is  a  question 
upon  which  our  decisions  and  those  of  Vir- 
ginia are  silent  In  Anderson  v.  Plercy,  20 
W.  Va.  282,  the  fund  in  controversy  and  dis- 
posed of  upon  the  principle  of  compensation 
had  arisen  out  of  property  given  to  the  resid- 
uary legatees.  Though  the  widow  might  have 
taken  it  from  them,  she  had  not  in  fact  done 
so.  It  was  not  a  fund  she  had  relinquished. 
In  view  of  these  facts,  the  court  left  it  where 
the  will  had  placed  it  In  Morrlss  v.  Garland, 
78  Va.  216,  the  special  legacies  were  not 
abated  nor  compelled  to  contribute  to  what 
was  taken  out  of  the  estate  by  the  widow's 
election.     Only  the  residuary  legatees  suf- 
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fered  loss.  Hence  the  compensatlou  natural- 
ly went  to  them.  In  Kinnaird  v.  Williams,  8 
Leigh  (Va.)  400,  81  Am.  Dec.  658,  only  a  single 
devisee  suffered  loss,  and  he  alone  was  com- 
pensated, of  course.  There  was  no  renuncia- 
tion. The  widow  merely  elected  to  take  her 
own  property  which  her  husband  had  devised 
to  another,  and  that  did  not  amount  to  a 
statutory  renunciation.  The  devisee  of  her 
land  was  the  only  person  injured  and  the  only 
person  compensated  by  what  the  "will  gave 
her,  she  not  being  permitted  to  claim  both  un- 
d^r  and  against  the  wiU  as  to  him.  In  Mc- 
Reynolds  v.  Counts,  9  Grat.  (Va.)  242,  the 
legatees  were  all  on  the  same  basis  and  com- 
pensated alike.  The  devisee  in  remainder 
was  not  hurt  by  the  election.  In  Flndley  v. 
Findley,  llOrat  (Va.)  434,  no  Question  arose 
between  or  among  the  legatees.  The  court 
merely  held  that  such  of  them  as  had  suffered 
loss  should  be  compensated.  Such,  also,  was 
the  character  of  the  ruling  in  Mitchells  v. 
Johnson,  6  Leigh  (Va.)  461.  The  decree  under 
review  in  that  case^  in  so  far  as  it  related  to 
compensation,  was  Interlocutory,  and  the 
court  did  not  go  beyond  enunciation  of  the 
general  principle  of  compensation  in  its  de- 
cision. 

In  other  jurisdictions,  the  question  here 
presented  has  been  determined  agreeably  to 
the  appellant's  contention.  In  Kentucky,  the 
court  goes  .to  the  extent  of  holding  in  favor 
of  a  specific  devisee,  that  he  is  entitled  to 
compensation  out  of  the  residuary  estate,  or 
property  as  to  which  the  testator  died  intes- 
tate, to  the  detriment  or  postponement  of 
residuary  legatees  and  distributees.  Tre^sy 
V.  Treasy,  36  S.  W.  3 ;  Chamberlain  v.  Berry's 
Ex'r,  56  S.  W.  659.  In  North  Carolina,  the 
court  seems  to  have  held  that  the  property  re- 
linquished by  the  widow  was  deemed  not  to 
have  been  disposed  of  by  the  will,  but  com- 
pensation was  allowed.  ,  Worth  v.  Atkins,  57 
N.  C.  272.  This  may  be  the  basis  of  the  Ken- 
tucky decisions.  More  in  harmony  with  the 
theory  of  ours  are  those  of  New  York  and 
Pennsylvania,  holding  the  relinquished  prop- 
erty to  be  a  trust  fund  out  of  which  compen- 
sation is  made,  and  the  decisions  in  those 
states  hold  that  a  specific  devise  must  be 
made  good  by  compensation,  before  the  resid- 
uary legatees  and  devisees  are  entitled  to  any- 
thing out  of  the  trust  fund.  Tehan  v.  Tehan, 
83  Hun,  368,  81  N.  Y.  Supp.  961;  Sandoe's 
Appeal,  65  Pa.  314;  Gallagher's  Appeal,  87 
Pa.  200.  In  Maryland,  compensation  as  be- 
tween a  residuary  devisee  and  a  specific  dev- 
isee, respecting  the  relinquished  benefits,  is 
not  allowed.  Devecmon  v.  Kuykendall,  89 
Md.  25,  42  Atl.  963 ;  Darrington  v.  Rogers,  1 
Gill,  403. 

In  our  opinion,  the  New  York  and  Pennsyl- 
vania decisions  are  well  founded  in  reason, 
analogy,  and  the  testator's  scheme  or  plan 
of  disposition  of  his  estate.  Definite  and  spe- 
cific things,  ac^  and  provisions  almost  uni- 


versally prevail  over  such  as  are  general  and 
indefinite.  When  a  certain  and  definite  sub- 
ject is  given  by  a  will,  there  can  be  no  doubt 
that  the  testator  intended  the  donee  to  have 
all  of  it.  When  a  residue  only  is  given,  his 
will  or  intention  as  to  the  extent  of  the  bene- 
fit bestowed  Is  less  certain.  In  such  a  gift, 
there  is  often  an  Implied  condition,  and  some- 
times an  express  one.  In  view  of  this,  resid- 
uary legacies  always  abate  first,  in  case  of 
necessity.  13  Am.  &  Eng.  Ency.  L.  (1st  Ed.) 
131.  Where  the  will  creates  two  residues  and 
abatement  is  necessary,  the  second  abates 
first  Lewin  v.  Lewin,  2  Ves.  Sr.  415 ;  Blower 
V.  Morret,  2  Ves.  Sr.  421.  Annuities  prevail 
over  legacies,  in  abatement.  Covre  ▼.  Todd, 
7  D.  M.  &  G.  520.  A  general  charge  of  legacies 
on  the  real  estate  or  on  all  the  real  estate, 
does  not  alone  charge  any  specific  devise.  13 
Am.  &  Eng.  Ency.  L  (1st  Ed.)  126.  Such  be- 
ing the  rank  and  dignity  of  a  specific  devise, 
founded  upon  the  presumed  intention  of  the 
testator  In  every  case  in  which  he  has  not 
expressed  a  -different  intent,  it  is  manifest 
that  a  loss  thereof  occaMoned  by  the  exercise 
of  a  right  of  •election  should  be  fully  compen- 
sated, if  possible,  as  against  a  residuary  lega- 
tee, out  of  tbe  trust  fund  arising  tram  the  re- 
linquished property. 

[3]  As  the  election  did  not  vest  the  devise 
and  the  demonstrative  legacies  were  not  pay- 
able until  the  remarriage  of  the  widow,  no 
reason  for  accelerating  payment  of  any  part 
of  any  of  said  legacies,  to  the  date  of  the  elec- 
tion, is  perceived.  It  is  argued  that  the  ex- 
ecution of  a  deed  by  the  devisee,  granting  or 
releasing  a  life  estate  to  the  widow,  in  the 
farm,  amounted  to  an  acceptance  of  the  de- 
vise, imposing  a  personal  obligation  to  pay 
the  legacies  charged  on  it.  But  it  suflBces  to 
say,  in  reply  to  this  contention,  that  the  wfll 
did  not  make  them  payable  until  the  death  or 
remarriage  of  the  widow.  In  no  event  do 
these  legatees  lose  anything,  and  there  is  no 
reason  why  they  should  be  paid  at  an  earlier 
date  than  that  fixed  by  the  will.  As  they  nei- 
ther gain  nor  lose  by  the  renunciation,  nor, 
beyond  the  Intent  of  the  testator,  by  the  ac- 
ceptance, if  tbere  was  one,  there  Is  no  basis 
for  acceleration  of  payment,  no  equitable 
ground  on  which  to  base  it.  The  devisee  does 
not  get  any  of  the  rents  of  the  farm,  accrued 
actually  or  theoi^tically  between  the  date^  of 
election  and  remarriage.  He  got  no  vested  es- 
tate in  any  of  tbe  land  imtil  the  latter  event 
occurred. 

Upon  these  principles  and  condusiona,  the 
decree  complained  of  will  be  so  modified  as  to 
allow  the  appellant  $4,327  out  of  the  trust 
fund  of  $9,423  and  to  relieve  him  of  interest 
on  two-thirds  of  the  demonstrative  legacies, 
prior  to  the  23d  day  of  Au^st,  1916,  and  to 
require  him  to  pay  interest  on  the  whole 
thereof  from  said  date,  and,  as  so  modified,  it 
will  be  affirmed* 
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VAUQHAN  CONST.  CO.  v.  VIRGINIAN  RY. 
CO.     (NO.  3976.) 

(Sapreme  Coart  of  Appeals  of  West  Yirsinla. 

April  21,  192a) 

(SyUabus  hy  ihe  Court.) 

1.  Contracts  ^=s>284(4)~Decislon  of  arbitrator 
under  oontract  conclusive^  In  absence  of  fraud. 

Where  a  construction  contract  provides  that 
the  chief  engineer  shall  be  judge  and  arbitrator 
to  settle  doubts,  disputes  and  differences  aris- 
ing between  the  parties,  his  decision  and  award 
thereon  become  final  and  conclusive  on  the  par- 
ties unless  snccessfully  impeached  for  fraud, 
mistake  or  caprice  on  his  part  so  gross  as  to 
amount  to  fraud  5n  the  righta  of  one  or  the 
other  of  the  parties  to  the  contract. 

2.  Contracts  ^=»288— Decisions  of  engineer,  ae« 
quiesced  in  until  final  estimate,  conclusive  on 
contractor. 

Where  daring  the  execution  of  such  con- 
tract, monthly  estimates  are  made  by  the  chief 
engineer  of  the  work  done  in  accordance  with 
the  interpretation  put  thereon  by  him,  which 
are  received  and  acquiesced  in  without  objec- 
tion, and  payments  made  and  received  by  the 
contractor,  the  latter  will  be  estopped  on  final 
estimate  and  award  of  the  chief  engineer  from 
putting  a  different  construction  on  the  contract 
and  from  impeaching  such  periodical  or  final 
estimates  except  for  fraud,  mistake  or  caprice 
amounting  to  fraud  on  his  rights. 

3.  Contracts  «=»232(4),  247— Verbal  modifica- 
tion of  written  oontract  must  bto  established 
by  clear  proof;  where  dealings  of  contractor 
and  engineer  confiict  with  theory  of  modified 
contract,  contractor  cannot  recover  more  than 
oontract  price. 

Where  such  contractor  sets  up  a  modifica- 
tion of  the  written  contract  by  a  verbal  agree- 
ment between  him  and  the  chief  engineer,  and 
the  written  contract  provides  that  no  such 
modification  can  be  made  except  it  be  done  in 
writing,  the  authority  of  the  engineer  or  the 
subsequent  ratification  of  the  modified  contract 
by  the  owner  must  be  established  by  clear  and 
convincing  proof;  and  if  the  subsequent  dealings 
between  the  engineer  and  contractor  have  all 
been  in  conflict  with  the  theory  of  such  modified 
contract,  and  the  final  award  and  estimate  of 
the  engineer  has  been  made  in  ticcordance  with 
the  written  contract,  the  contractor  will  not  be 
entitied  to  recover  of  the  owner  anything  in 
excess  of  the  prices  ..stipulated  in  the  contract 
for  the  different  classea  of  work  or  material 
done  or  provided. 

4»  Contracts  ^=s>2S2 (4)— Written  construotlon 
contract,  as  constmcd  by  the  parties,  fixes 
contract  price. 

Where  the  facts  are  as  assumed  in  the 
preceding  points,  the  court  may  by  peremptory 
instructions  direct  the  jury  to  find  for  the  de- 
fendant on  all  claims  of  the  contractor  not 
based  on  the  provisions  of  the  written  contract 
and  contrary  to  the  interpretation  put  thereon 
by  the  parties  and  the  chief  engineer  during 
the  progress  of  the  work. 


▼,  VIBGINIAN  BY.  CX).  293 

Error  to  Glrcait  Ck>iirt,  Mercer  Ooimty. 

Action  by  the  YanghaQ  Oonstracticm  Com- 
pany against  the  Virginian  Railway  Com- 
pany. Verdict  for  plaintiff,  and  from  a  Judg- 
ment setting  it  aside,  and  granting  defend- 
ant a  new  trial,  plaintiff  brings  error.  Af« 
firmed. 

R.  L.  Jordan,  of  Radford,  Va.,  and  Ritz  ft 
Kee,  A.  G.  Fox,  and  Sanders  ft  Crockett,  all 
of  Bluefleld,  for  plaintiff  in  error. 

Brown,  Jackson  ft  Knight,  of  Charleston, 
Williams,  Ley  all  ft  Tonstall,  of  Norfolk,  Hall, 
Wlngfleld  &  Apperson,  of  Roanoke,  Va.,  and 
McNutt,  EUett  ft  McNutt,  of  Princeton,  for 
defendant  in  error. 

MILLER^  J.  A  writ  of  error  by  plaintiff 
to  the  Judgment  below,  pronounced  on  Au- 
gust 80,  1919,  setting  aside  the  verdict  of  the 
jury  In  its  favor  for  $76,963.32,  and  the  spe- 
cial findings  of  the  jury  in  answer  to  special 
interrogatories  submitted  to  them  by  the 
court,  and  granting  defendant  a  new  trial. 

Plaintiff,  the  principal  contractor  sued  de- 
fendant in  assumpsit,  on  the  common  counts, 
laying  its  damages  at  $125,000.00,  the  several 
items  In  the  bill  of  i)articulars  filed  aggregat- 
ing with  interest  added  $101,403.43.  The  first 
fourteen  items  of  this  account,  aggregating 
$45,781.70,  cover  labor  and  work  alleged  to 
have  Deen  done  and  performed  by  Gist  Broth- 
ers Company,  sub-contractors  under  plaintiff. 
In  the  work  of  double  tracking  and  additional 
'tracking  of  a  portion  of  defendant's  railroad 
through  Wyoming  County.  The  remaining 
items  of  said  account,  pertaining  to  that  part 
of  the  work  done  by  plaintiff  or  another  sub- 
contractor, as  follows:  (1)  Balance  allowed 
plaintiff  by  defendant  on  final  estimates  by 
defendant's  chief  engineer,  $15,663.56;  (2) 
amount  of  so-called  "Force  Account'*  analyzed 
In  detail  for  work  done  by  plaintiff  not  al- 
lotted to  Gist  Brothers  Company,  aggregating 
$18,906.16. 

Besides  the  general  issue  pleaded  defend- 
ant Interposed  a  special  plea  in  writing 
wherein  it  alleged  thai  the  work  done  and 
material  furnished  by  plaintiff  were  done  and 
performed  under  and  pursuant  to  a  contrnct 
with  defendant,  dated  June  16,  1913,  a  con- 
tract la  vTTiting  supplementary  thereto,  dated 
September  19,  1913,  as  modified  by  letter 
from  defendant's  chief  engineer,  dated  Octo- 
ber 14,  1913,  thereby  shown  to  the  court  and 
made  a  part  of  the  plea,  wherein  it  was  pro- 
vided that  upon  the  final  completion  and  ac- 
ceptance of  said  work  the  chief  engineer  of 
defendant  should  issue  a  certificate  over  file 
signature,  that  the  whole  of  the  work  provid- 
ed for  in  said  contract  had  been  completed 
and  been  accepted  by  him  under  the  teritas 
and  conditions  thereof,  and  that  thereupon 
the  entire  balance  found  due  plaintiff  should 
become  due  and  payable  to  it  at  the  office  of 
the  treasurer  of  the  defendant  within  twenty 
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days  afjter  the  date  of  such  certificate;  pro- 
Tlded,  that  if  defendant  should  require  it  be- 
fore making  payment  of  the  final  balance, 
plaintiff  should  execute  to  defendant  a  re- 
lease under  seal  of  all  claims  or  demands 
whatsoever  in  any  manner  arising  out  of  said 
contract,  and  furnish  satisfactory  evidence, 
should  it  be  required,  that  all  bills  against  it 
that  might  in  any  way  remain  as  liens 
against  defendant  for  the  payment  of  which 
plaintiff  was  liable  under  the  terms  of  said 
contract  had  been  fully  paid;  and  provided 
further,  that  before  payment  of  any  estimate, 
monthly  or  final,  defendant's  chief  engineer 
might  require  of  plaintiff  payment  of  all  bills 
and  accounts  for  all  labor,  material  or  Sup- 
plies provided  under  the  contract  during  the 
period  covered  by  such  estimate  or  at  any 
time  prior  thereto,  and  also  proper  releases  of 
all  liens  of  laborers,  material  men,  subcon- 
tractors or  others  for  work  done  or  material 
or  supplies  furnished  up  to  and  including  the 
term  covered  by  such  estimate,  and  that  de- 
fendant should  have  the  right  to  apply  any 
funds  of  plaintiff  in  his  hands  to  the  pay- 
ment of  all  such  liabilities  of  the  contractor, 
which  should  be  considered  and  accepted  as 
payments  on  said  contract  And  the  plea  fur- 
ther and  finally  avers  that  upon  the  comcfle- 
tion  of  said  work  defendant's  chief  engineer 
made  his  final  estimate  and  issued  his  certifi- 
cate showing  def aidant  still  indebted  to 
plaintiff  in  the  sum  of  $15,663.56,  which  sum 
defendant  was  and  is  ready  to  pay  ovef  to 
plaintiff  upon  receiving  the  release  of  all 
claims  of  laborers,  material  men  and  sub- 
contractors as  provided  in  said  contract,  as 
defendant  and  its  chief  engineer  had  required 
of  plaintiff;  but  that  plaintiff  had  utterly 
failed  and  refused  to  comply  with  these  pro- 
visions of  the  contract;  that  plaintiff  had 
sub-let  a  part  of  said  contract  to  the  firm  of 
Gist  Brothers  Company,  who  had  filed  a  me- 
chanic's lien  against  defendant  in  "V^yoming 
Ck)unty  on  January  14,  1915,  amounting  to 
$79,959.02,  which  had  not  been  released  or 
discharged,  but  that  on  the  contrary  Gist 
Brothers  Company  had  Instituted  in  the  cir- 
cuit court  of  Wyoming  County  a  suit  against 
defendant  to  enforce  said  lien,  which  suit  was 
still  pending  and  undetermined  in  said  court; 
wherefore  it  was  averred  that  uniier  the 
terms  and  conditions  of  said  contract  a  re- 
lease of  said  mechanic's  lien  constituted  a 
condition  preced^it  to  any  right  on  the  part 
of  plaintiff  to  maintain  this  action  against 
defendant  to  recover  the  balance  admitted  to 
be  due  it  or  any  other  amount  it  might  show 
Itself  entitled  to  receive  imder  the  terms  of 
the  contract,  and  that  this  suit  ought  to  be 
quashed. 

To  this  plea  plaintiff  interposed  a  special 
replication,  averring  that  it  was  not  alto- 
gether true  that  the  work  done  and  material 
furnished  and  sued  for  had  been  done  and 
furnished  pursuant  to  the  written  contract 
and  supplemental  contracts  as  averred  in  de- 


fendant's special  plea ;  that  in  addition  there- 
to said  work  had  been  done  and  material  fur- 
nished pursuant  to  a  further  supplemental 
agreement  entered  into  between  plaintiff  and 

defendant  on  the  day  of  September, 

1913,  by  which,  in  consideration  that  plaintiff 
at  great  expense  had  shipped  onto  the  work 
ample  equipment  etc.  required  to  perform  and 
complete  within  the  time  stipulated  the  work 
contemplated  under  the  original  contract,  and 
that  changes  in  the  plans  had  been  made  by 
defendant  after  the  arrival  of  said  equipment 
on  the  ground,  whereby  the  amount  of  work 
remaining  to  be  done  would  not  be  sufilcient 
to  reimburse  plaintiff  for  the  cost  of  making 
such  preparation.  It  was  agreed  betweei 
plaintiff  and  defendant's  c&lef  engineer  that 
all  the  work  to  be  done  and  performed  east 
of  East  Elmore  snould  be  done  and  performed 
on  the  basis  of  what  is  described  as  '*Force 
Account,"  on  the  basis  of  actual  cost  plus  ten 
per  cent,  and  that  it  was  upon  this  supple- 
mentary agreement  as  well  as  the  contracts 
pleaded  by  defendant  that  said  work  was 
done  and  i)erf ormed  and  labor  and  material 
furnished.  And  it  is  further  averred  that  the 
work  was  done  and  final  estimates  prepared 
and  accepted  by  the  chief  engineer  on  Novem- 
ber 10, 1914,  and  that  all  bills  against  plain- 
tiff other  than  those  for  which  defendant  was 
primarily  liable  were  paid,  and  that  there 
were  no  liens  remaining  against  defendant  or 
its  property  other  than  such  as  it  was  per- 
sonally liable  for,  and  that  if  defendant 
would  pay  and  discharge  its  obligations  no 
liens  whatever  would  remain  against  its  prop- 
erty by  reason  of  the  work  performed  under 
said  contract ;  that  whatever  remained  due 
the  Gist  Brothers  Company,  and  for  which 
they  had  filed  a  mechanic's  lien,  was  primari- 
ly the  debt  of  defendant;  that  in  departing 
from  said  original  contracts  in  the  classifica- 
tion of  the  work  and  material  furnished 
thereunder  and  in  making  said  final  estimate 
defendant  and  its  chief  engineer  had  arbi- 
trarily departed  therefrom  and  had  capri- 
ciously fixed  an  amount  whtch  did  not  in  any 
case  correctly  represent  the  amount  justly 
due  as  compensation  therefor;  wherefore  it 
is  averred  plaintiff  is  entitled  to  maintain 
this  suit 

Upon  the  issues  Joined  on  these  pleas  the 
case  was  tried  to  the  jury  with  the  result  al- 
ready indicated.  In  their  response  to  the  sev- 
eral interrogatories  submitted,  covering  the 
work  of  the  Gist  Brothers  Company,  as  to 
item  number  one,  "Clearing  E.  Elmore  to  Mul- 
lens, $933.90;"  item  number  two,  ''Grubbing 
E.  Elmore  to  Mullens,  $140.13 ;"  item  numl>er 
sis,  *<Extra  BUls  1  &  2,  $1,591.12 ;"  item  num- 
ber nine,  "Extra  work  on  coal  tipple  at  El- 
more Yard,  $3,233.04;"  and  item  number 
eleven,  "Extra  bill  for  resloping  and  finishing 
required  by. the  Virginian  Railway  Company 
after  same  had  been  done  according  to  en- 
gineer's instructions,  $3,429.87,'*  the  jury  an- 
swered that  they  had  found  nothing  in  favor 
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of  plaintiff;  but  aa  to  the  other  itema  of  aaidror  touching  or  concerning  the  meaning  or  in- 
Gist  Brothers  Company,  they  found  for  plain-   tention  of  the  specifications  and  of  this  contract 


tiff  as  follows:  on  item  number  three,  "Elx- 
cavation  East  Elmore  to  MuUens,  $8,504.02/' 
the  sum  of  $8,594.02;  on  item  number  four, 
'*6.4  mUes  of  track  laid,  $906.79,"  the  sum  of 
$429.19 ;  on  item  number  five,  "7UoO  Cu.  Yd. 
Riprap,  at  $2.00  per  Cu.  Yd.,  $14,100.00,"  the 
sum  of  $14,100.00;  on  item  number  seven, 
"Extra  work  hauling  material  to  make  hUs 
east  of  East  Elmore,  $5,209.00,"  the  sum  of 
$5,209.00;  on  item  number  eight,  "Extra 
work  in  pulling  down  and  removing  slide  be- 
yond original  slope  stakes,  Elmore  Yard,  $1,< 
847.68,"  the  sum  of  $1,847.68;  and  on  item 
number  ten,  "Excessive  deductions  from  es- 
Umates,  $3,298.15,"  the  sum  of  $3,298.15.  And 
in  answer  to  the  first  of  the  two  remaining 
items  or  said  account,  namely,  balance  on 
final  estimate  of  the  cnlef  engineer,  $15,663.- 
56,  the  jury  found  for  plaintiff  the  full 
amount  thereof;  and  on  the  second  thereof, 
namely,  the  "Force  Account,"  $18,906.16,  the 
jury  found  for  plaintiff  the  sum  of  $12,306.16. 

By  instructions  numbers  two  to  thirteen, 
inclusive,  all  of  which  except  number  six  giv- 
en were  rejected  on  the  trial,  the  defendant 
proposed  to  have  the  court  tell  the  jury  per- 
emptorily to  find  for  the  defendant  on  each 
of  the  several  items  in  said  account  relating 
to  the  work  done  and  material  furnished  by 
said  Qist  Brothers  Company.  By  the  only  in- 
struction prc^osed  by  plaintiff,  and  given  by 
the  court,  the  jury  were  told  that  If  they  be- 
lieved from  the  evidence  in  the  case  that  the 
final  estimate  rendered  by  the  chief  engineer 
of  defendant  was  so  far  inaccurate  as  to 
amount  to  fraud  or  bad  faith,  it  does  not  bind 
the  contracting  parties.  We  do  not  think 
there  was  any  evidence  adduced  before  the 
jury  justifying  this  theory  of  fraud  or  mis- 
take on  the  part  of  the  chief  engineer,  as  we 
will  endeavor  to  point  out  hereafter.  And 
the  court  below  in  disposing  of  defendant's 
motion  for  a  new  trial,  based  in  part  on  the 
court's  refusal  to  give  proper  Instructions  in 
its  behalf,  evidently  became  satisfied  that 
plaintiff  had  not  proven  a  case  entitling  it  to 
recovery  at  this  time,  for  it  set  aside  tHe 
verdict  of  the  jury  in  its  entirety  and  award- 
ed defendant  a  new  triaL 

[1-3]  Section  80  of  the  original  contract, 
among  the  numerous  other  provisions  thereof, 
binding  principal  and  sub-contractor  alike, 
and  relied  on  by  defendant  at  the  trial,  pro- 
Tided  as  follows: 

"To  prevent  any  dispute,  doubts,  difference  or 
litigations  arising  or  happening,  touching  or 
concerning  the  work  to  be  done  under  this  con- 
tract, or  relating  to  the  quantities,  qualities, 
description,  classification,  manner  or  value  of 
the  work  done  and  executed,  or  to  be  done 
and  executed  by  the  Contractor,  or  to  the  qaan- 
tity,  quality,  classification  or  value  of  the  mate- 
rial to  be  employed,  or  in  respect  of  any  addi- 
tions, deductions,  alterations,  or  deviations  made 


or  any  part  thereof,  or  in  any  contract  entered 
into  by  and  between  the  Company  and  the 
Contractor  pertaining  to  the  work  herein  ae- 
scribed  or  ot  any  plans,  drawings,  instrnctions 
or  directions  referred  to  in  the  specifications 
or  the  contract  or  which  may  be  furnished  or 
given  during  the  progress  of  the  work  or 
toucliing  or  conc4*rning  any  certificate,  order  or 
award  which  may  have  been  or  may  be  made  by 
the  Engineer,  or  in  anywise  whatsoever  relat- 
ing to  the  interests  of  the  Company  or  of  the 
Contractor  in  the  premises,  it  is  expressly 
agreed  that  every  such  question,  doubt,  dispute 
and  difference  shall  from  time  to  time  be  re- 
ferred to  and  be  settled  and  decided  by  the 
Chief  Engineer,  who  shall  be  competent  to 
enter  upon  the  subject  matter  of  such  question, 
doubt,  dispute  or  difference,  with  or  iidthout 
formal  reference  or  any  notice  whatever  to 
the  parties  to  this  contract,  or  either  of  them, 
and  that  he  shall  judge,  decide,  order  and  de- 
termine thereon;  and  that  to  the  Chief  Engineer 
shall .  also  be  referred  the  settlement  of  this 
contract  and  the  determination  of  the  sum  or 
sums,  or  balance  of  money,  to  be  paid  or  re- 
ceived by  the  Contractor  from  the  Company, 
and  it  is  further  expressly  agreed  that  such 
decision  as  to  any  and  every  question,  doubt, 
dispute  and  difference,  and  said  determination 
and  estimate,  or  the  quantities,  qualities,  clas- 
sification and  of  the  sums,  values  and  all  other 
matters  hereinbefore  or  hereinafter  mentioned 
and  described  shall  be  conclusive,  final  and 
binding  on  both  parties  hereto,  and  shall  be  a 
condition  precedent  to  any  right  of  the  Contrac- 
tor to  receive,  demand  or  claim  any  money  or 
other  compensation  under  this  agreement,  and 
a  condition  precedent  to  any  liability  on  the 
part  of  the  Company  to  the  Contractor  on 
account  of  this  contract  or  for  any  labor  or 
materials  furnished   in  connection  therewith." 

The  record  shows  that  pursuaht  to  the  fore- 
going section  of  the  contract,  every  item  cov- 
ering the  Gist  Brothers  Company  work  waa, 
after  completion  thereof  In  November,  1914, 
submitted  to  the  chief  engineer,  not  only  by. 
the  sub-contractor,  but  by  the  plaintiff  as 
principal  contractor,  and  a  full  hearing  was 
then  had  before  him  as  arbitrator,  which  re- 
sulted in  his  award  and  final  estimate  of  $15,- 
663.56;  and  that  thereafter  and  pending  the 
suit  of  Gist  Brothers  Company  against  de- 
fendant, plaintiff  made  no  objection  to  or 
complaint  against  said  estimate,  but  on  the 
contrary  requested  payment  of  said  award,  or 
the  better  portion  thereof,  and  referred  de- 
fendant to  the  bond  it  had  executed  as  Se- 
curity and  indemnity  against  the  claim  of  the 
Gist  Brothers  Company. 

We  have  decided,  in  accordance  with  the 
rule  everywhere,  that  when  a  construction 
contract  provides  as  does  the  one  Involved 
here  that  the  chief  engineer  or  architect  shall 
be  judge  and  arbitrator  to  settle  doubts,  dis- 
putes and  differences  arising  between  the  i^r- 
ties,  his  decision  and  award  thereon  becomes 
final  and  conclusive  on  the  parties,  unless  the 
in,  to  or  from  the  said  work,  or  any  part  of  it,  I  same  be  Impeached  for  fraud  or  mistake  so 


296 


103  SOUTH&ASTEBN  BBPOBTBB 


(W.Vjl 


gross  as  to  amount  to  fraud.  And  this  rule 
applies  to  the  final  estimate  of  such  engineer 
or  architect  Sims  y.  Carpenter,  Frazier  ft 
Co.,  68  W.  Va.  223,  68  S.  E.  794 ;  Fuccy  v. 
Coal  &  Coke  Railway  v>o.,  76  W.  Va.  134,  83 
S.  E.  301;  Vaughan  Construction  Co.  v.  Vir- 
ginian Railway  Co.,  82  W.  Va.  658,  97  S.  B. 
278.  Plaintiff's  only  Instruction  to  the  jury 
recognized  the  law  of  these  decisions  and  un- 
dertook to  submit  to  the  jury  the  fact  of 
fraud  or  mistake  on  the  part  of  the  chief 
engineer,  and  if  there  had  been  any  evidence 
Justifying  such  finding,  the  instruction  would 
have  been  proper  and  the  finding  of  the  jury 
thereon  conclusive,  but  there  was  not 

Referring  again  briefiy  to  the  several  Items 
In  the  bill  of  particulars  covering  the  work 
of  Gist  Broth^s  Comi>any,  upon  which  the 
jury  found  in  favor  of  plaintiff,  the  first  was 
based  on  the  claim  that  the  excavation  east 
of  East  Elmore  was  properly  measured  by  the 
capacity  of  the  cars  in  which  the  material 
was  hauled.    The  contract  provided  that  it 
should  be  measured  only  as  excavation,  and 
plaintiff  and  Gist  Brothers  Company  were  re^ 
quested  by  the  chief  engineer  before  making 
his  final  estimate  and  award  to  examine  all 
measurem^its  and  consult  the  reports  and 
papers  on  file  in  his  office  or  furnish  any  evl* 
dence  showing  any  mistake  or  error  therein, 
and  gave  them  every  opportunity  to  show  any 
error  therein.    The  second  item,  on  which  the 
jury  foimd  $429.19  in  favor  of  plaintiff,  re- 
lated to  the  special  contract  performed  by 
Gist  Brothers  Company  in  laying  track.    The 
contract  called  for  $400.00  per  mile  for  lay- 
ing the  ballasting  with  cinders.    Gist  Broth- 
ers Company  laid  all  the  track,  but  ballasted 
only  a  part  of  it;   and  plaintiff  was  allowed 
by  the  engineer  what  he  and  his  assistants 
considered  a  fair  amount  for  the  work  actual- 
ly done.    The  fact  that  defendant  may  have 
failed  to  provide  the  material  for  ballasting 
In  time  would  not  give  plaintiff  or  its  sub- 
contractor right  to  the  full  price,  but  to  dam- 
ages only,  if  any,  for  breach  of  that  part  of 
the  contract    No  such  damages  were  alleged 
or  proven.    The  third  Item  was  7,050  cubic 
feet  of  "riprap."    The  evidence  shows  that 
the  material  designated  "riprap"  in  the  ac- 
count  was   allowed   and    estimated   in   the 
monthly  estimates  as  unclassified  excavation, 
which  the  contract  stipulated  was  to  be  paid 
for  at  the  rate  of  39%  cents  per  cubic  yard. 
Paragraph  72  of  the  specifications  defined 
••riprap"  to 

"consist  of  rough,  durable  stone,  in  general  of 
sise  requiring  two  men  to  Handle,  deposited 
loosely,  with  crevices  filled  with  spalls,  and  of 
such  thickness  as  the  engineer  directs.  If 
so  required  by  the  engineer,  brush  shall  be  used 
with  the  buts  outward  and  downward  in  the 
stream." 

The  evidence  showed  that  the  material  cov- 
ered by  this  item  consisted  of  the  stone  taken 
from  the  excavation  and  distributed  along 


the  river  promlacoously  without  any  handling 
by  hand  or  filling  the  crevices  with  spalls 
produced  from  the  blasting  or  work  of  the 
steam  shovels,  and  all  of  whic^  material  was 
classified  by  the  chief  engineer  and  estimated 
as  unclassified  excavation  at  the  rate  of  39^^ 
cents  per  cubic  yard  as  provided  in  the  con- 
tract And  so  with  respect  to  every  other 
item  covered  by  the  work  of  Gist  Brothers 
Company^  the  contract  by  its  plain  terms,  and 
as  interpreted  by  the  chief  engineer,  justified 
his  monthly  and  final  estimates,  the  classifi- 
cation of  the  work  made  by  him,  and  his  re- 
jection of  the  claims  made  for  extras ;  and 
the  evidence  furnishes  no  justification  for  the 
imputation  of  fraud,  or  mistake  so  gross.  Or 
conduct  so  arbitrary,  as  to  amount  to  fraud 
on  his  part  in  his  monthly  or  final  estimates. 

But  if  there  could  be  any  doubt  about  the 
construction  and  meaning  of  the  contract 
with  reference  to  these  items  or  the  estimates 
of  the  chief  engineer,  the  acquiescence  of  the 
contractors  therein  by  acceptance  without 
question  of  such  monthly  estimates  during 
the  entire  performance  of  the  work  conclude 
them  from  afterwards  putting  a  different  con- 
struction on  the  contract  Sims  t.  Carpenter, 
Frazier  &  Co.,  supra. 

We  have  yet  to  dispose  of  the  two  remain- 
ing Items  of  the  account  as  found  by  tne  jury. 
The  first  of  these  needs  no  further  considera- 
tion so  far  as  the  amount  thereof  is  con- 
cerned. As  already  stated,  it  covers  the 
amount  of  the  final  estimate,  $15,663.56).  The 
only  question  presented  as  to  this  iton  is  as 
to  the  right  dt  the  plaintiff  to  recover  with- 
out first  having  satisfied  or  procured  a  re- 
lease of  the  Gist  Brothers  Company  claim 
involved  in  the  pending  suit  Certainly  there 
can  be  no  doubt  about  the  right  of  the  de- 
fendant to  withhold  this  payment  The  con- 
tract in  express  terms  so  provides.  This  is 
undoubtedly  the  correct  view  of  the  rights  of 
the  parties,  unless  the  plain tiflTs  contenuoa 
respecting  the  last  item  now  to  be  considered 
be  well  founded  on  fact  and  law. 

This  last  item,  convering  the  so-called 
"Force  Account,"  is  based  on  plaintilTs  the- 
ory of  an  alleged  modification  of  the  contract 
made  with  defendant's  chief  engines  in  Sep- 
tember, 1913,  due  to  the  alleged  change  in  the 
original  plan  of  the  work  to  be  done  after 
entering  into  the  original  contract  and  the 
issue  on  which  was  presented  by  plaintiff's 
special  replication  to  defendant's  special  plea. 
The  only  evidence  offered  by  plaintiff  in  sup- 
port of  the  supposed  modified  contract  is  that 
of  John  Ik  Vaughan.  The  chief  ^oigineer 
positively  denies  it  But  if  actually  made, 
the  defendant  denies  the  authority  of  the 
chief  engineer  to  so  modify  the  written  con- 
tract without  its  consent  or  aj^roval,  never 
given.  The  alleged  consideration  for  the 
modification  of  said  contract  averred  and 
sworn  to  by  Vaughan  was  that  the  railway 
company,  after  plaintiff  moved  its  equipment 
on  the  groundt  so  modified  its  plans  as  to 
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eliminate  or '  reduce  a  particular  cnt  from  expcemly  provided  tliat  changes,  except  such 


about  65,000  yards  to  about  9,000  yards  oZ 
excavation,  thereby  to  deprive  plaintiff  of  the 
most  profitable  part  of  the  contract  The  con- 
tract provides  for  such  changes  and  modifica- 
tions of  the  plans,  and  how  the  contractor  is 
to  be  compensated  In  such  event.  But  the 
evidence  shows  that  tiie  letter  addressed  to 
plaintiff  inviting  bids  was  accompanied  with 
a  copy  of  the  original  plan  of  the  railway  and 
a  profile  map  thereof,  and  the  letter  and  tlie 
contract  subsequently  entered  into  call  only 
for  widening  the  slopes  of  the  original  plan, 


as  the  contract  provided  for,  should  not  be 
made  except  by  agreonent  in  writing,  and 
the  contractors  thereby  bound  themselves 
that  under  no  consideration  would  they  make 
i^ny  claim  or  demand  for  extra  compensation 
or  for  additional  worl^  except  it  should  be 
provided  for  in  the  manner  stipulated  in  the 
contract  In  our  view  of  the  evidence  there 
is  no  Just  or  reasonable  basis  for  the  plain- 
tiff's claim  of  a  modified  contract.  The  terms 
of  the  original  contract  are  against  it;  every 
act  and  conduct  of  the  plaintiff  during  the 


and  using  the  material  therefrom  for  double ;  progress  of  the  work  repels  the  theory  of  such 
tracking  as  far  as  it  would  go,  the  balance  \  modified  contract,  and  the  verdict  of  the  Jnry 


of  the  material  to  be  taken  from  the  Elmore 
yards.  Much  reliance  is  placed  on  a  letter 
received  from  tlie  engineer  on  the  ground  to 
whom*  the  contractmr  waa  referred  by  the 
chief  engineer  for  information  as  to  the  work 


based  thereon  was  properly  set  aside. 

We  haye  yet  to  dispose  of  defendant's 
cross-assignments  of  error.  In  view  of  the 
new  trial  awarded  some  of  these  may  present 
material  questions.    Tne  first  relates  to  the 


before  submitufig  its  bid.    What  is  relied  on  ruling  of  the  court  on  objection  to  certain  of 


in  this  letter  especially  is  the  statement  that 
originally  the  railway  company  did  contem- 
plate reducing  the  particular  cut  in  question, 
Imt  found  it  Impracticable  and  abandoaed  the 
proposition,  and  the  writer  wonders  where 
the  plaintiff  got  its  impression  that  the  cut 
would  amount  to  65,000  yards.  The  evidence 
shows  that  it  was  not  until  December,  1914, 
after  all  the  work  had  been  done,  and  when 
the  subject  of  final  estimate  was  before  the 
chief  engineer,  that  plaintiff  represented  to 
him  that  it  had  lost  on  mat  section  of  the 
work  $4,284.60.  Afterwards,  in  a  letter  to 
defendant's  counsel,  in  September,  1915,  the 
amount  had  swelled  to  $12,906.16,  and  when 
the  account  or  bill  of  particulars  was  fil^ 
with  this  suit,  it  had  grown  by  certain  accre- 
tions for  rental  of  equipment,  freight,  cost  of 
supervision,  superintendence  etc.  to  $18,906.- 
16.  But  conclusive  of  plaintiff's  contention, 
we  think,  is  the  fact  that  during  the  entire 
progress  of  the  work  monthly  estimates  were 
maue  and  furnished;  and  payments  made  to 
plaintiff  on  the  basis  of  the  contract  price  of 
39%  cents  per  cubic  yard.  This  yardage  ap- 
pears to  have  increased  regularly  from  month 
to  month.  The  estimates  were  received  and 
accepteu  without  question  or  objection  by 
plaintiff.  Moreover,  the  evidence  shows  that 
in  February,  1914,  plaintiff  presented  to  de- 
fendant some  five  different  bills  itemized  as 
••Jj'orce  Account"  covering  no  parX  of  the 
original  work,  but  extras  for  taking  out 
sliaes  after  the  original  work  had  been  done, 
which  were  claims  wholly  inconsistent  with 
the  present  contentions  that  the  whole  work 
was  to  be  done  upon  the  terms  of  the  alleged 
modified  contract  pleaded  in  plaintiff's  spe- 
cial replication.  All  these  claims  were  be- 
fore the  chief  engineer  when  he  made  his 
final  estimate  and  were  disposed  of  in  his 
final  award,  and  we  may  here  observe,  as  was 
done  in  disq;>osing  of  the  Gist  Brothers  Com- 
pany items,  that  after  this  final  estimate 
plaintiff  acquiesced  therein  and  actually 
asked  for  payment  thereof.    The  contract 


the  testimony  of  Geo.  W.  Gist  and  John  L. 
Vaughan,  and  later,  the  motion  of  defendant, 
overruled,  to  strike  out  the  testimony  of  these 
witnesses,  which  was  (1)  hearsay  and  not 
within  their  personal  knowledge,  (2)  was 
based  on  records,  measurements  and  calcula- 
tions not  made  by  the  witness,  and  (3)  such 
of  it  as  was  in  confiict  with  the  provisions  of 
the  contract  between  the  parties.  Manifestly 
all  the  evidence  of  these  witoesses  in  confiict 
with  these  general  rules  of  evidence  should 
have  been  excluded.  In  disposing  of  the  ml* 
Ings  of  the  court  in  respect  to  the  several 
items  of  the  account,  we  have,  we  think,  sutfi- 
dently  indicated  an  opinion  on  the  comp'e- 
tency  of  the  evidence  of  these  witnesses  to 
guide  the  court  on  another  trial  without  en- 
cuml)ering  this  opinion  with  a  discussion  of 
each  of  the  items  of  evidence  pointed  out  in 
the  /motion  addressed  to  the  circuit  coutL 

[4]  The  third  cross-assignment  is  that  the 
court  shotdd  have  given  defendant's  instmc- 
tlona  numbered  1  to  15  inclusive.  Of  these 
the  court  seems  to  have  given  number  6 ;  as 
to  the  others  we  have  already  indicated  the 
opinion  that  the  court  should  have  given  as 
requested  numbers  1  to  18,  which  Includes 
number  6,  telling  the  Jury  to  find  for  the  de- 
fendant on  all  the  items  of  the  account  cov- 
ering the  work  of  the  Gist  Brothers  Oompany. 
We  have  also  decided  that  plaintiff  on  the 
evidence  adduced  was  not  entitled  .to  recover 
anything  on  account  of  the  last  item  of  the 
bill  of  particulars,  the  soK^led  "Force  Ac- 
count" Instruction  number  15  would  htfve 
so  told  the  Jury,  and  should  have  been  given. 
So  with  respect  to  instruction  number  16;  it 
would  have  propounded  the  law  correctly  re- 
specting the  item  "riprap,"  and  should  have 
been  given,  Instead  the  court  erroneously 
modified  instruction  number  26,  relating  to 
the  same  subject,  and  thereby  left  it  to  the 
Jury  to  say,  regardless  of  the  honest  Judg- 
ment of  the  chief  engineer,  in  interpreting 
the  contract,  in  relation  thereto,  whether  In 
their  opinion  the  dumping  and  d^Qsiting  the 
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stone  along  the  bank  of  tbe  river  constituted 
"riprap."  The  contract  left  the  interpreta- 
tion of  the  contract  to  the  chief  engineer,  and 
Instructions  numbers  10  and  26,  as  proposed 
by  defendant,  we  think,  correctly  propounded 
the  law  to  the  Jury,  and  should  have  been 
given  as  requested.  Instruction  number  17 
relates  to  the  same  item  as  instruction  num- 
ber 9,  a  peremptory  Instruction,  which  we 
have  already  decided  should  have  been  given 
to  the  jury.  If  that  had  been  given,  number 
17  would  have  been  unnecessary,  although  it 
correctly  propounded  the  law  of  the  case  and 
might  have  been  given  without  error.  In- 
struction number  18,  relating  to  the  authority 
and  right  of  the  chief  engineer  imder  the  con- 
tract to  arbitrate  disputes  between  the  par- 
ties, correctly  stated  the  law  of  the  contract 
on  this  subject  and  should  have  been  given 
without  the  court's  modification  thereof, 
which  said: 

''However,  the  Chief  Engineer's  duty  in  this 
respect  shoold  be  exercised  reasonably  and  with 
due  regard  to  the  rights  of  both  parties,' 


tt 


thus  leaving  it  to  the  jury  to  say  whether 
the  engineer  had  exercised  his  duties  reason- 
ably or  with  due  regard  to  the  rights  of  the 
parties.  His  judgment  was  final  and  binding 
on  the  parties,  as  we  have  held,  unless  done 
fraudulently  or  capriciously  or  attended  with 
mistake  or  error  amounting  to  fraud  on 
plaintiff.  Instruction  number  20,  saying  that 
the  fact  that  the  chief  engineer  and  plaintiff 
may  have  arrived  at  the  amount  due  plain- 
tiff by  different  methods  of  calculation,  con- 
stituted no  evidence  of  bad  faith  or  fraud  on 
the  part  of  the  engineer,  stated  a  correct 
legal  proposition,  but  as  the  contract  defined 
and  described  the  method  of  measurement, 
the  instruction  was  inapplicable,  and  the  sub- 
ject was  fully  covered  by  other  instructions 
requested.  Instructions  numbered  21,  22,  24, 
and  25  propounded  correct  legal  iMropositions 
relating  to  the  supposed  changes  in  the  orig- 
inal plan  of  the  work,  but  in  view  of  the 
practical  construction  put  upon  the  contract 
by  the  parties  during  the  progress  of  the 
work,  and  the  peremptory  instructions  relat- 
ing to  the  items  Involved,  proposed  and  ap- 
proved, if  the  peremptory  instructions  and 
those  defining  the  authority  and  jurisdiction 
of  the  chief  engineer  as  arbitrator  should  be 
given,  these  instructions  would  become  whol- 
ly unnecessary.  Instruction  number  28,  re- 
lating to  the  effect  of  the  receipt  by  and  ac- 
quiescence of  the  plaintiff  in  the  monthly  es- 
timates, and  the  rendering  of  the  extra  bills 
In  February,  1914,  for  extra  work  done,  and 
its  request  for  payment  of  the  final  estimate, 
up<ni  the  plaintiff's  right  to  recover  the  item 
$18,006.10,  force  account,  while  correct  in  law, 
would  be  immaterial  if  the  peremptory  in- 
structions relating  thereto  should  be  given. 
Instruction  number  27  also  affirmed  the  prop- 


osition that  the  final  estimate  X>t  tke  chief 
engineer  was  binding  on  the  parties  unless  it 
was  the  result  of  fraud  or  bad  faith,  or  fail- 
ure to  exercise  an  honest  judgment,  or  was 
so  grossly  inaccurate  as  to  import  bad  faith. 
Instruction  number  29  contains  a  like  prc^ 
osition  relating  to  the  estimate  of  the  chief 
engineer  applied  to  the  amount  of  material 
actually  hauled  up  winding  Gulf.  Both  in- 
structions though  good  in  law  would  be  un- 
necessary if  the  principal  Instructions  relat- 
ing to  the  same  subjects,  approved,  are  given. 
Instruction  number  30  is  also  good  in  law.  It 
would  have  submitted  to^the  jury  the  propo- 
sition, based  on  plaintiff's  theory  of  a  modi- 
fled  contract,  and  covered  by  the  alleged 
"Force  Account,"  that  notwithstanding  the 
supposed  promise  of  the  chief  engineer  made 
after  the  work  was  begun  by  plaintiff,  it 
would  not  be  entitled  to  recover  anything 
based  on  such  promise.  This  instruction  was 
based  on  the  theory  of  want  of  authority  in 
the  chief  engineer  to  change  or  modify  the 
written  contract  except  in  the  manner  and 
form  prescribed  by  the  contract,  that  is,  by 
memorandum  in  writing,  etc.  This  instruction 
contained  a  good  legal  proposition,  but  would 
be  unnecessary  in  view  of  the  other  instruc- 
tions, approved,  if  they  were  given. 

Finding  no  reversible  error  in  the  judg- 
m^l  setting  aside  the  verdict  and  awarding 
defendant  a  new  trial,  it  must  be 

Affirmed. 

LYNCH,  J^  absent 
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SUTHERLAND    at  al.  v.   GUTHRIE. 
(No.  3993.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  20,  1920.) 

(SyUabus  hy  the  OourU) 

1.  Principal  and  agent  ^=»48— Ageat  oaanot  sst 
principars  property  for  his  own  advantage. 

In  the  conduct  of  his  principal's  business 
an  agent  is  held  to  the  utmost  good  faith,  and 
will  not  be  allowed  to  use  his  principal's  prop- 
erty for  his  own  advantage,  or  to  derive  secret 
profits  or  advantages  to  himself  by  reason  of 
the  relation  of  principal  and  agent  existing  be- 
tween him  and  his  principal. 

2.  Brolceri  ^»3I— Broicer  for  sale  of  land  re- 
taining excess  above  authorized  price  mnst  ae- 
oount. 

Where  an  agent  for  the  sale  of  real  estate 
upon  commission  sells  the  same  for  an  nmouot 
in  excess  of  that  at  which  he  is  authorised  to 
make  sale,  and  provides  for  the  pajrment  of  such 
excess  by  the  purchaser  to  him  instead  of  to  hii 
principal,  he  will  be  required  to  account  to  his 
principal  for  such  secret  profits  upon  discovery 
of  the  same. 


4tE»For  other  cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Divests  and  Indexes 
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3.  Brokers  ^s»65(2)— Agent  to  soil  who  at* 
tenpts  to  retain  excess  above  authorized  price 
forfeits  commissions. 

Where  an  agent  maices  sale  of  real  estate 
intrusted  to  him  for  that  purpose  for  a  sum 
in  excess  of  that  for  which  he  is  authorized  to 
make  sale,  and  attempts  to  secure  the  payment 
of  such  excessive  amount  to  liimself  instead  of 
to  his  principal,  in  an  action  against  the  prin- 
cipal for  his  commissions  he  will  be  denied  re- 
covery. By  his  conduct  in  attempting  to  de- 
prive his  principal  of  the  full  benefit  of  the 
contract  of  sale  he  forfeits  his  right  to  com- 
pensation for  his  services. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  John  C.  Sutherland  and  others 
a^inst  W.  M.  Guthrie.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Reversed, 
and  judgment  rendered  for  defendant 

John  T.  Simms,  of  Charleston,  for  plain- 
tiff in  error. 

A.  A.  Lilly,  Of  Charleston,  for  defendants 
in  error. 

RITZ,  J.  On  the  17th  of  April,  1917,  the 
defendant  W.  M*.  Guthrie  executed  to  the 
plaintiffs  a  writing  constituting  them  his 
exclusive  agents  for  the  period  of  40  days 
for  the  purpose  of  making  sale  of  a  tract  of 
land  owned  by  him,  coutaining  a  little  more 
than  16  acres,  at  the  price  of  $1,000  per 
acre,  agreeing  therein  to  pay  said  agents  a 
commission  of  5  per  centum  on  the  purchase 
price  should  they  bring  a  purchaser,  or  be 
Instrumental  in  effecting  a  sale.  Shortly 
thereafter,  the  plaintiffs  negotiated  a  sale  of 
the  land  at  a  price  in  excess  of  $1,000  per 
acre,  and  entered  into  a  contract  with  the 
prospective  purchaser  reciting  their  authori- 
ty from  their  principal,  and  providing  that 
the  prospective  purchaser  should  take  over 
the  property  under  their  agency,  and  pay 
to  Guthrie,  the  owner,  $1,000  per  acre,  less 
their  commission  of  5  per  cent,  and  pay  to 
the  plaintiffs  a  lump  sum  of  $2,500,  a  secret 
profit  of  about  $1,700  in  excess  of  the  com- 
missions to  which  they  would  have  been  en- 
titled. Both  the  purchaser  and  the  plaintiffs 
notified  Guthrie  tliat  a  sale  had  been  made, 
and  called  upcm  him  to  make  a  deed.  A 
survey  of  the  property  was  made,  the  exact 
acreage  ascertained,  and  Guthrie  executed 
a  deed  conveying  the  same  with  special  war- 
ranty of  title.  In  the  agency  contract  Guth- 
rie agreed  to  make  title  with  covenants  of 
general  warranty,  and  the  purchaser  declin- 
ing to  receire  the  deed  with  covenants  of 
special  warranty,  and  Guthrie  declining  to 
make  one  with  the  covenant  stipidated  for, 
the  sale  was  not  consummated.  Plaintiffs 
thereupon  brought  this  suit  for  the  purpose 
of  recovering  their  commissions  at  the  rate 
of  6  per  cent  upon  the  purchase  price,  and 
submitted  the  case  to  the  court  in  lieu  of  a 
Jury   upon   an   agreed   statement   of  facts. 


The  court  found  for  the  plaintiffs  upon  this 
statement  and  rendered  Judgment  accord- 
ingly, to  review  which  this  writ  of  error  is 
prosecuted. 

[1, 2]  It  is  apparent  from  the  statement 
made  above  that  plaintUIis  attempted  to  use 
their  agency  contract  in  this  case  for  the 
purpose  of  making  for  themselves  profit  in 
excess  of  that  provided  to  be  paid  to  them 
by  the  terms  of  the  contract.  Their  duty  to 
their  principal  required  that  they  exercise 
their  very  best  efforts  in  his  behalf,  and  se- 
cure for  him  the  largest  price  obtainable  for 
his  property,  not  for  the  purpose  of  giving 
to  themselves  any  excess  which  might  be 
procured  above  the  amount  for  which  they 
were  authorized  to  sell,  but  f6r  the  purpose 
of  getting  for  their  principal  all  that  the 
property  woidd  bring  in  the  market  It  is 
well  established  that  an  agent  will  not  be 
allowed  to  deal  with  the  property  of  his 
principal  for  his  own  benefit,  and  it  is  uni- 
formly held  that  where  an  agent  for  the  sale 
of  property,  or  for  the  purchase  of  proper- 
ty, makes  secret  profits  in  addition  to  the 
compensation  to  which  he  would  be  entitled 
under  the  terms  of  the  contract,  he  must 
surrender  such  profits  to  his  principal,  aiMl 
if  he  fails  to  do  so  the  principal  may  recov- 
er the  same.  21  R.  C.  L.  tit.  Principal  and 
Agent,  I  10;  Mechem  on  Agency,  S  1190  et 
seq.;  2  C.  J.  p.  700;  Grumley  v.  Webb,  44 
Mo.  444,  100  Am.  Dea  304;  Slm<Ni8  y.  Vul- 
can Oil  &  Mining  Co.,  61  Pa.  202,  100  Am. 
Dec  628;  United  States  y.  Carter,  217  U« 
S.  286,  30  Sup.  Ct  516,  64  L.  Ed.  769,  19 
Ann.  Cas.  694;  Trice  v.  Comstock,  121  Fed. 
620,  57  C.  C.  A.  646,  61  L.  It  A.  176;  Tyr- 
rell y.  Bank  of  London,  10  H.  L.  0.  26,  2 
E.  It  C.  496;  Andrews  v.  Ramsay  &  Ca 
1903,  2  K.  B.  635,  6  British  R.  C.  184.  These 
authorities  and  the  many  others  there  cited 
by  the  courts  in  support  of  their  opinions 
clearly  establish  the  proposition  of  law  that 
if  the  sale  in  this  case  had  been  consum- 
mated, and  the  plaintiffs  had  secured  the 
$1,700  of  secret  profits  in  addition  to  tlie 
compensation  provided  in  their  contract 
they  would  not  be  allowed  to  retain  the 
same,  but  would  have  to  account  to  their 
principal  for  it.  They  oould  not  speculate 
with  their  prindpal's  property  for  their 
own  benefit,  and  this  is  not  upon  the  prin- 
ciple that  the  owner  of  the  property  is  dam- 
aged, and  has  not  received  as  much  as  he  is 
willing  to  take,  but  is  based  upon  that  other 
principle  requiring  those  standing  in  the  re- 
lation of  principle  and  agent,  or  in  any  oth- 
er position  of  trust,  to  act  with  the  utmost 
good  faith  toward  those  whose  business  they 
are  charged  with  conducting. 

[3]  What  is  the  effect  of  such  an  arrange- 
ment upon  the  compensation  to  which  the 
agents  are  entitled?  Must  they  not  only 
surrender  the  secret  profits,  but  also  lose 
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the  compensatioii  to  whidi  they  would  oth- 
erwise be  entitled  under  the  contract?  To 
allow  them  to  receive  the  commission  pro- 
vided by  the  contract  even  when  their  fraud 
and  breach  of  faith  has  been  discovered 
woald  put  no  penalty  upon  such  conduct* 
No  agent  would  be  deterred  by  the  conse- 
quences of  his  act  from  utterly  disregarding 
the  rights  and  interests  of  his  principal.  If 
the  agent  knew  that  no  penalty  would  be 
visited  upon  him  after  his  perfidy  was  dis- 
covered, there  would  be  no  motive  for  him 
to  deal  honestly  except  that  which  might  be 
dictated  by  his  own  moral  sense,  and  un- 
fortunately in  our  human  relations  this  de- 
terrent has  not  been  found  sufficient  to  pre^ 
vent  those  engaged  in  business  from  resort- 
ing to  ways  devious  in  their  nature  for  the 
purpose  of  securing  Improper  advantages  of 
those  who  have  entrusted  their  property 
and  interests  to  them.  The  policy  of  the 
law  is  to  put  the  faithful,  honest  servant 
in  a  little  different  class  from  the  one  who 
has  been  unfaithful  to  his  trust,  and  it 
seems  to  be  uniformly  held  that,  where  an 
agent  so  manages  his  principars  business 
OS  to  secure  to  himself  profits  or  advantages 
to  which  he  is  not  entitled  under  his  contract 
of  agency,  he  will  not  only  be  required  to 
surrender  to  his  principal  such  advantages, 
but  he  will  likewise  be  denied  the  right  to 
receive  the  compensation  to  which  he  would 
have  been  entitled  had  he  been  honest  and 
faithful  in  the  performance  of  his  duties. 
It  may  be  said  that  the  result  of  this  doc- 
trine would  be  to  deny  compensation  for 
work  actually  performed,  and  such  is  the 
case;  but  it  is  also  true  that  when  one  plac- 
ed in  the  position  of  an  agent  takes  the 
chance  of  deceiving  his  principal,  and  se- 
curing a  larger  part  of  the  profits  than  he 
is  entitled  to,  he  must  be  willing  to  forfeit, 
in  case  he  Is  discovered,  even  that  to  which 
he  would  otherwise  be  entitled.  This  doc- 
trine is  laid  down  by  Mechem  on  Agency,  at 
section  1588,  as  follows: 

"As  has  been  already  seen,  it  is  often  said 
that  the  first  duty  of  the  agent  is  to  be  loyal 
to  his  trust,  and  a  number  of  rules  have  been 
already  stated  whose  purpose  is  to  insure  the 
performance  of  that  duty.  Certain  of  these 
rules  have  been  designed,  not  merely  to  give  a 
remedy  for  actual  wrongdoing,  but  to  remove  as 
far  as  possible  all  temptation  to  wrongdoing. 
This  duty  of  loyalty,  as  has  been  seen,  imposes 
upoD  the  agent  the  obligation  to  protect  the 
interests  of  his  principal,  to  see  to  it  that  his 
own  interests  or  the  interests  of  any  one  else 
whom  he  represents,  shall  not  conflict  with  his 
principal's  interests,  to  make  no  profit  for  him- 
self at  his  principal's  expense,  to  render  true 
and  honest  accounts,  to  disclose  all  information 
coming  to  him  and  seeming  to  be  necessary 
for  his  principal's  protection,  and  generally, 
to  render  to  his  principal  a  disinterested  and 
lojal  service.  Among  the  other  measures  de- 
signed to  secure  the  performance  of  this  duty 
is  the  denial  of  compensation  where  che  duty 


haa  not  been  observed;  it  Ss  often  said  that  a 
loyal  performance  is  a  condition  precedent  to 
the  right  to  recover  compensation,  and  it  has 
been  held  in  many  cases  that,  where  the  agent 
is  nnfaithfol  to  his  trust  and  abuses  the  con- 
fidence reposed  in  him,  he  will  not  be  entitled 
to  any  compensation  for  his  services." 

See,  also,  2  Ency.  Law  &  Practice,  1121; 
2  O.  J.  765. 

It  may  be  Interesting  to  review  briefly  a 
few  of  the  many  cases  illustrating  this  prin- 
ciple. 

In  the  case  of  Hahl  v.  Kellogg,  42  Tex. 
Civ.  App.  636,  94  S.  W.  389,  a  broker  was 
employed  to  sell  1,000  acres  of  land  at  a 
commission  of  $1  per  acre.  He  made  a 
sale  of  the  land  for  $29,500,  but  reported  to 
his  principal  that  he  had  sold  it  f(H-  $22,000, 
and  the  principal  agreed  to  accept  this 
amount  providing  it  was  net  to  him.  He 
was  advised  that  he  would  receive  net  the 
$22,000,  the  agent's  compensation  being  tak- 
en care  of  by  the  purchaser.  Upon  the  dis- 
covery of  the  fact  that  the  agent  had  receiv- 
ed  $7,500  in  excess  of  the  amount  for  which 
he  had  accounted  to  his  principal,  he  was 
required  to  account  for  the  whole  thereof, 
and  was  denied  the  compensation  of  $1  per 
acre  agreed  upon  in  the  contract. 

In  Andrews  v.  Bamsay  &  Co.,  1903,  2  K. 
B.  635,  5  British  R.  C.  184,  It  was  held.  Lord 
Chief  Justice  Alverstone  delivering  the  opin- 
ion of  the  court,  that  where  an  agent  to  sell 
property  had  made  a  sale  thereof,  and  by 
an  arrangement  with  the  purchaser  received 
a  secret  profit  in  addition  to  the  price  ac- 
counted for  by  .him  to  the  principal,  he 
would,  upon  discovery  of  this  fact,  be  com- 
pelled to  account  to  the  principal  for  such 
secret  profit,  and  would  not  be  allowed  to 
recover  the  compensation  agreed  upon  for 
hia  services. 

In  Mjartln  v.  Bliss,  57  Hun,  157,  10  N.  T. 
Supp.  886^  where  a  broker  employed  to  sell 
real  estate  secured  a  purchaser  at  the  price 
at  which  he  was  authorized  to  sell,  but  after 
securing  the  purchaser  at  this  price  unsuc- 
cessfully attempted  to  induce  the  principal 
to  accept  a  less  price  in  order  that  he,  the 
broker,  might  make  a  secret  /oommlssion, 
upon  the  discovery  of  this  fact  it  was  held 
that  because  of  his  unsuccessful  attempt  to 
deceive  his  principal  he  was  not  entitled  to 
receive  even  the  commk^lon  provided  by 
the  contract 

So  in  the  case  of  Vennum  v.  Gregory,  21 
Iowa,  826,  agents  were  employed  to  pordiase 
cattle  and,  having  made  purchaee  of  certain 
cattle  represented  to  their  principal  that 
they  had  paid  therefor  a  sum  in  excess  of 
the  actual  piurchase  price,  and  collected  from 
him  such  excessive  amount.  Upon  discov- 
ery of  this  fraud  it  was  held  that  the  prin- 
cipal was  entitled  to  recover  back  not  only 
the  amount  collected  from  him  in  excess  of 
the^  purchase  money,  but  the  oompenaation 
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paid  to  the  agents  for  their  services  as  well. 

In  Collins  V.  McClurg,  1  Colo.  App.  84^, 
29  Pac.  299,  agents  were  employed  to  make 
sale  of  certain  real  estate;  the  price  being 
fixed  at  $14,000.  They  made  sale  of  the 
property  at  $16,000,  and  secured  the  owner 
to  make  a  conveyance  thereof  upon  account- 
ing to  him  for  only  $14,000^  upon  which  sum 
he  paid  them  commissions.  Upon  the  dis- 
covery of  their  fraudulent  conduct,  they  re- 
turned to  him  the  commissions  paid  upon 
the  $14,000,  but  declining  to  return  the  $2,- 
000  secret  profits,  In  a  suit  brou^t  to  re- 
<:over  the  same  It  was  held  that  the  owner 
of  the  proi)erty,  *  the  principal,  was  entitled 
to  recover  this  $2,000,  and  that  the  agents 
were  not  entitled  to  any  abatement  there- 
from because  of  compensation  for  their 
services. 

In  Shaeffer  v.  Blair,  149  U.  S.  248,  13  Sup. 
Ct  856,  87  L.  Ed.  721,  the  facts  were  that 
two  parties  had  entered  into  an  arrange- 
ment by  which  lands  were  to  be  bought  for 
resale  at  a  profit  One  of  the  parties  fur- 
nished all  of  the  money  and  the  other  party 
w^sf  to  carry  on  the  business,  the  agreement 
t)eiug  that  the  party  carrying  on  the  busi- 
ness should  receive  6  per  cent  commissions 
on  all  sales  made  by  him,  after  which  all  mon- 
eys received  should  be  deposited  in  a  bank  to 
be  paid  to  the  party  furnishing  the  money  un- 
til he  had  been  reimbursed  his  advancements, 
After  which  time  such  property  as  remained 
would  be  divided  between  the  parties,  60 
per  cent,  to  the  party  furnishing  the  money, 
and  40  per  cent,  to  the  party  carrying  on  the 
business.  It  developed  that  the  party  In 
-charge  and  carrying  on  the  business  secured 
advancements  to  be  made  by  the  other  party 
for  the  purchase  of  property  somewhat  In 
excess  of  the  price  actually  paid  therefor. 
Upon  discovery  of  this  fraud,  it  was  held 
that  he  would  have  to  account  for  the  mon- 
ey so  advanced  in  excess  of  the  amounts 
actually  paid  for  property  purchased,  and 
also  that  because  of  his  conduct  In  this  re- 
:gard  he  would  not  be  entitled  to  receive  the 
5  per  cent  commissions  stipulated  to  be 
paid  him  for  his  services. 

In  the  case  of  Wadsworth  v.  Adams,  138 
U.  S.  380,  11  Sup.  Ct.  303,  84  L.  Ed.  984,  it 
appeared  that  Adams  was  the  owner  of  Aye 
^100,000  promissory  notes,  and  being  badly 
in  need  of  money  he  intrusted  these  notes 
to  an  agent,  authorizing  their  sale  for  $380,- 
OOO,  and  agreeing  to  give  such  agent  $10,000 
in  ease  he  succeeded.  The  agent  took  the 
notes  to  New  York  and  offered  them  to  a 
party  for  $880,000,  which  the  prospective 
purchaser  declined  to  give,  but  advised  thait 
lie  would  give  $350,000  for  the  notes.  The 
agent  advised  that  he  was  not  authorized  to 
a(!cept  that  but  would  telegraph  the  offer 
to  his  principal.  Before  receiving  the  an- 
swer from  his  principal,  he  asked  the  pro- 


spective purchaser  what  he  would  do  in  case 
the  principal  refused  to  accept  the  $350,000 
offer,  and  the  prospective  purchaser  advised 
that  if  the  offer  was  refused  he  would  give 
$380,000  for  the  notes.  After  the  agent  re- 
ceived this  Information,  a  communication 
was  received  from  the  principal  authorizing 
their  sale  at  $350,000,  but  this  acceptance 
was  made  by  the  principal  in  Ignorance  of 
the  fact  that  the  prospective  purchaser  was 
willing  to  give  $380,000  in  case  he  could  not 
get  them  for  $350,000.  It  was  held  that  the 
agent  in  accepting  $350,000  for  the  notes  vio- 
lated his  duty  to  his  principal,  knowing  that 
he  could  get  $30,000  more,  and  he  was  denied 
the  right  to  recover  his  compensation  of 

$io,ooo. 

In  the  case  of  Jeffries  v.  Rbbblns,  66  Kan. 
427,  71  Pac. '852,  the  owner  of  land  intrust-* 
ed  it  to  an  agent  for  sale,  fixing  the  price 
of  $2,000.  The  contract  provided  for  cer- 
tain commissions  to  be  paid  in  case  the  sale 
was  made.  The  agent  sold  the  land  for  $2,- 
800,  and  received  $200  in  cash  from  the  pur- 
chaser. The  other  $2,600  was  paid  to  the 
owner,  and  the  agent  brought  suit  to  recover 
$600,  the  amoant  received  in  excess  of  the 
price  at  which  the  owner  was  willing  to  sell, 
claiming  that*he  was  entitled  to  this  excess 
for  his  services.  But  the  court  held  that 
this  amount  belonged  to  the  principal,  and 
that  inasmuch  as  the  agent  had  retained 
$200  whi  h  was  paid  to  him  at  the  time  of 
the  sale,  and  did  not  account  for  it,  as  it 
was  his  duty  to  do,  he  would  not  be  entitled 
to  receive  any  compensation  for  his  serv- 
ices. 

In  the  case  of  Hutchinson  v.  Fleming,  40 
Canada  Sup.  Ct  Rep.  134,  a  broker  under- 
took to  procure  for  another  two  certain  lots, 
for  which  the  principal  was  willing  to  pay 
certain  stipulated  prices.  The  broker  pur- 
chased one  of  the  lots  at  a  price  lower  than 
that  agreed  upon,  but  turned  it  over  to  his 
principal  at  the  price  which  it  was  agreed 
the  principal  would  be  willing  to  pay  for 
the  property.  "  The  court  held  that  his  duty 
required  him  to  account  to  his  principal  for 
this  property  at  the  price  he  actually  paid, 
and  that  his  fraudulent  conduct  in  tumhi^ 
it  over  to  his  principal  at  a  sum  in  excess 
of  what  he  actually  paid  for  it  deprived  him 
of  the  right  to  have  compensation  for  his 
services. 

So  in  the  case  of  Boston  Deep  Sea  Fishing 
&  Ice  Co.  V.  Ansell,  L.  R.  39  Chan.  Div.  339, 
the  promotor  of.  a  corporation,  who  was  by 
contract  to  receive  a  salary  from  it  for  his 
services  in  managing  Its  affairs,  entered  in- 
to an  arrangefiient  with  third  parties  with 
whom  the  corporation  was  dealing  by  which 
he  recieived  from  such  third  parties  secret 
profits  upon  the  business  done  by  them  with 
the  corporation  of  which  he  was  manager. 
It  was  held  that  such  conduct  not  only  jus- 
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tified  his  dismissal,  but  barred  him  from 
recoyering  any  part  of  his  salary  for  the 
current  year. 

In  the  case  of  Manitoba  North-West  Land 
Corporation  y.  Davidson,  34  Canada  Sup. 
Ct.  Rep.  255,  where  an  agent  represented  to 
the  manager  of  a  land  corporation  that  he 
could  obtain  a  purchaser  for  a  block  of  its 
land,  he  was  given  a  right  to  do  so  for  a 
limited  time,  and  upon  negotiations  with  a 
prospective  purchaser  it  was  found  that  such 
purchaser  needed  further  time  within  which 
to  arrange  for  funds  to  make  the  purchase, 
and  he  extended  to  him  this  time  upon  the 
agreement  of  such  purchaser  to  pay  the 
agent  the  sum  of  $500,  and  the  sale  was  sub- 
sequently carried  out  by  the  corporation.  In 
a  suit  by  the  agent  for  his  commission,  it 
was  held  that  he  was  not  entitled  to  receive 
the  same  because  of  the  secret  arrangement 
made  by  him  with  the  purchaser  to  have 
$500  for  securing  the  additional  time. 

Many  other  cases  might  be  cited  to  the 
same  effect,  but  these  sufficiently  illustrate 
the  principle.  It  seems  to  be  the  settled  law 
of  the  land  based  nppn  principles  of  com- 
mon honesty  that  an  agent  acting  for  his 
own  benefit  with  the  pr<^erty  of  his  prin- 
cipal will  not  be  entitled  to  receive  any  com- 
pensation for  his  services,  even  though  the 
principal  may  not  be  prejudiced  by  such 
misconduct 

It  results  from  this  that  the  judgment  of 
the  circuit  court  of  Kanawha  county  com- 
plained of  will  be  reversed,  the  findings  of 
the  court  upon  the  agreed  statement  of  facts 
set  aside,  and  an  order  entered  here  finding 
for  the  defendant  thereon,  and  rendering 
judgment  accordingly. 


(86  W.  Va.  119) 
MUSGRAVEv.MUSGRAVEetal.   (No. 3818.) 

(Supreme  Court  of  Appeals  of  West  Virgima. 

AprU  13,  1920.) 

(Syllahus  by  the  Court,) 

Wills  ^=9525^0 evisee  of  subdivision  of  leased 
land  entitled  to  rents  and  royalties  from  his 
subdivision. 

Where  the  owner  of  a  tract  of  land  leases 
the  same  for  oil  and  gas  development,  and  dies 
before  any  operations  are  conducted  tliereon 
under  such  lease,  leaving  a  will  by  which  he 
divides  said  tract  of  land  into  several  parcels, 
and  devises  to  each  of  his  children  one  of  such 
parcels,  and  the  lessee  ia  such  oil  and  gas  lease 
subsequently  produces  oil  or  gas  from  some  of 
such  subdivisions,  the  present  orwner  of  each  of 
the  subdivisions  from  which  such  oil  or  gas  is 
produced  will  be  entitled  to  receive  the  rents 
and  royalties  arising  from  the  production  from 
the  subdivision  owned  by  him. 

Williams,  P.,  and  Poffenbarger,  J.,  dissenting. 


Appeal  from  Circuit  Court,  Monongalia 
County. 

Suit  by  J.  T.  Musgrave  against  S.  C.  Mus- 
grave  and  others  for  an  accounting  for  royal- 
ties produced  from  oil  and  gas  wells  and  tor 
a  division  thereof  among  all  the  heirs  at  law 
of  John  J.  Musgrave,  deceased.  Demurrer  to 
bill  sustained,  and  plaintiff  appeals.  Af- 
firmed. 

L.  C.  Musgrave,  of  Fairmont,  and  William 
T.  George,  of  Philippi,  for  appellant. 

Glasscock  &  Glasscock  and  Cox  &  Baker, 
all  of  Morgantown,  and  A.  B.  Fleming,  Chas. 
Powell  and  Kemble  White,. all  of  Fairmont, 
for  a];^>ellees. 

RITZ,  J.    On  the  7th  of  March,  1902,  John 
J.  Musgrave,  being  the  owner  of  a  tract  of 
about  335  acres  of  land,  executed  an  oil  and 
gas  lease  thereon  for  the  term  of  ten  years 
from  its  date,  and  as  long  thereafter  as  oil 
and  gas,  or  either  of  them,  is  produced  there- 
from, and  providing  further  for  the  delivery 
of  a  certain  stipulated  proportion  of  the  pro- 
duction to  the  owner  of  the  land  as  consider- 
ation for  the  lease.    In  1895  he  made  his  will 
devising  this  land  to  his  several  children.    By 
the  terms  of  the  will  it  was  cut  up  into  sev- 
eral different  tracts,  one  of  which  was  de- 
vised to  each  of  the  children.    In  December, 
1903,  he  departed  this  life.     His  will  was 
duly  probated,  and  his  chUdren  took  the  par- 
cels of  land  devised  to  them  by  the  terms 
thereof.    Up  to  this  time  there  had  been  no 
development  for  oil  or  gas  upon  the  tract  of 
land.    Some  time  after  the  death  of  Musgrave 
the  holder  of  the  lease  began  development  up- 
on one  of  the  subdivisions.    The  well  proved 
to  be  a  producer,  and  subsequently  several 
other  producing  wells  were  drilled  on  some  of 
the  tracts  of  land.     Upon  the  part  of  the 
farm  devised  to  the  plaintiff  under  the  will  of 
his  father  no  development  was  had.    He  de- 
manded of  the  lessee  that  the  royalty  derived 
from  the  wells  drilled  upon  the  whole  tract 
of  land  be  divided  among  all  of  the  heirs  of 
John  J.  Musgrave,  which  demand  was  resist- 
ed by  the  parties  upon  whose  tracts  the  wells 
were  located,  and  denied  by  the  lessee.    This 
suit  was  thereupon  brought  by  J.  T.  Mus- 
grave, one  of  the  children  of  John  .J.  Mus- 
grave, against  the  other  heirs  at  law  and  the 
lessee  in  the  oil  and  gas  lease,  to  compel  an 
accounting  for  the  royalties  produced  from 
the  wells  upon  said  land,  and  a  division  there- 
of among  all  of  the  heirs  at  law  of  John  J. 
Musgrave.     From  the  decree  of  the  circuit 
court  of  Monongalia  county  sustaining  a  de- 
murrer to  the  bill,  this  appeal  is  prosecuted 
by  the  plaintiff. 

It  will  be  observed  from  the  above  state- 
ment that  the  sole  question  presented  here  is 
whether  the  plaintiff  is  entitled  to  participate 
in  the  distribution  of  royalties  arising  from 
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wells  drilled  upon  a  parcel  of  land  other  than 
the  one  deyised  to  him,  because  of  the  fact 
that  the  lease  tinder  which  the  well  is  drilled 
was  executed  before  the  land  was  divided, 
and  included  the  whole  tract.  The  question 
was  before  this  court  in  the  cases  of  Campbell 
V.  Lynch,  81  W.  Va.  374,  94  S.  B.  739,  L.  R.  A. 
1918B,  1070,  and  Pittsburgh  &  West  Virginia 
Oas  Go.  v.  Ankrom,  83  W.  Va.  81,  97  S.  E. 
593.  In  the  former  case  it  was  held  that, 
where  the  owner  of  a  large  tract  of  land 
leased  it  for  oil  and  gas  deyelopment,  and 
died  before  any  work  was  done  under  the 
lease,  and  his  heirs  at  law  partitioned  the 
land  among  them,  the  result  of  any  develop* 
ment  thereafter  upon  the  land  inured  to  the 
benefit  of  all  of  the  heirs,  regardless  of  the 
ownership  of  the  subdlyision  from  which  the 
oil  or  gas  was  produced.  That  decision  was 
by  a  divided  court,  and  subsequently,  when 
practically  the  same  question  was  presented 
in  the  case  of  Pittsburgh  &  West  Virginia  Gas 
Co.  V.  Ankrom,  supra,  it  was  held,  likewise  by 
a  divided  comrt,  that  the  oil  produced  be- 
longed to  the  owner  of  the  tract  of  land  upon 
which  the  well  was  located.  In  that  case  a 
bankrupt  owned  a  large  tract  of  land  on 
which  existed  a  valid  oil  and  gas  lease.  His 
trustee  in  bankruptcy  cut  this  up  into  a  num- 
ber of  small  tracts  and  sold  them  without  re- 
^rd  to  the  oil  and  gas  lease  subsisting  there- 
on. Thereafter  production  was  had  on  some 
of  the  subdivislCHis,  and  it  was  claimed  by  the 
owners  of  subdivisions  upon  which  no  pro- 
duction was  had  that  they  were  entitled  to 
participate  in  the  royalties,  but  it  was  held 
that  such  was  hot  the  case;  that  the  owners 
of  the  subdivisions  upon  which  the  oil  was  pro- 
duced were  entitled  to  all  of  the  royalties. 
The  arguments  in  favor  of  the  respective  posi- 
tions are  fully  developed  in  the  opinions  and 
dissenting  opinions  in  these  two  cases. 

The  contention  is  made  that  when  the  land 
was  divided  at  the  death  of  Musgrave,  in  ac- 
cordance with  the  provisions  of  his  will,  this 
did  not  ^ect  a  division  of  the  oil  and  gas, 
but  that  this  estate  was  still  held  in  common, 
notwithstanding  the  provisions  of  the  will 
and  the  devise  of  respective  parcels  of  the 
land  to  the  several  children.  If  this  conten- 
tion is  sustained,  then  at  the  time  of  Mus- 
grave's  death  he  owned  two  estates  in  the 
same  parcel  of  realty,  to  wit,  the  land  Itself, 
and  another  estate  termed  the  royalty  there- 
<»i,  which,  according  to  all  the  authorities 
with  which  we  are  familiar,  cannot  exist.  As 
argued  in  the  opinion  in  the  case  of  Pitts- 
burgh &  West  Virginia  Gas  Go.  v.  Ankrom, 
supra,  a  party  cannot  have  two  different  es- 
tates in  the  same  land.  As  soon  as  two  out- 
standing estates  in  the  same  tract  of  land  be- 
come vested  in  one  owner,  the  lesser  estate 
becomes  merged  in  the  greater.  We  think  the 
determination  of  this  case  depends  upon  the 
answer  to  the  question;  What  did  Jbhn  J. 
Musgrave  own  at  the  time  of  his  death?   He 


was  the  owner  of  the  whole  835  acres  of  land, 
subject  only  to  the  right  of  the  lessee  in  the 
oil  and  gas  lease  to  develop  the  same  for  oil. 
It  has  been  repeatedly  held  by  this  court  that 
the  holder  of  an  oil  and  gas  lease  has  no 
vested  estate  in  the  oil  and  gas  in  place  until 
development  has  been  had  upon  the  land,  and 
oil  and  gas  produced.  At  his  death  each  of 
his  children  took  every  interest  in  the  parcel 
of  land  assigned  to  him  respectively  that 
John  J.  Musgrave  had  therein.  It  cannot  be 
doubted  that  he  (John  J.  Musgrave)  was  the 
owner  of  the  oil  and  gas  underlying  this  tract 
of  land  at  the  time  of  his  death.  Tlie  lessee 
had  not  developed.  No  oil  or  gas  had  been 
found  at  that  time,  and  the  only  interest  that 
the  lessee  had  in  the  property  was  a  mere 
right  to  go  upon  it  and  prospect  for  oil  and 
gas.  The  oil  and  gas  underlying  the  property 
were  owned  absolutely  by  John  J.  Musgrave. 
When  he  devised  a  particular  parcel  of  this 
land  to  one  of  his  children,  that  one  took  in 
that  parcel  of  land  all  of  the  interest  that 
John  J.  Musgrave  had  therein,  including  the 
oil  and  gas,  and  all  other  minerals  underlying 
it.  That  oil  and  gas  are  minerals  and  belong 
to  the  owner  of  the  land  cannot  be  denied. 
They  are  the  property  of  him  upon  whose 
land  they  are  produced.  It  is  true  that  it  is 
generally  believed,  and  it  may  be  conceded, 
that  these  minerals  are  more  or  less  vagrant 
in  their  character.  They  do  not  persist  in  the 
same  position  in  the  earth  at  all  times,  but 
the  owner  of  land  has  the  right  to  develop  the 
same  for  the  purpose  of  producing  oil  and 
gas,  and,  if  in  the  course  of  this  development 
oil  or  gas  from  adjacent  lands  escapes  to  his 
premises,  it  belongs  to  him ;  and,  vice  versa, 
if  oil  or  gas  which  at  one  time  imderlay  his 
land  escapes  and  is  produced  through  wells 
on  adjoining  lands,  it  belongs  to  the  pro- 
prietor of  such  land.  This  is  the  conclusion 
reached  by  the  majority  of  the  court  in  the 
case  of  Pittsburgh  &  West  Virginia  Gas  Go. 
V.  Ankrom,  supra,  and  after  careful  consider- 
ation we  adhere  to  that  conclusion.  It  would 
serve  no  useful  purpose  to  further  elaborate 
the  arguments  in  support  of  this  contention, 
as  they  are  fully  stated  in  the  Ankrom  Gase, 
and  our  attention  is  not  called  to  any  further 
or  other  reason  in  justification  or  condemna- 
tion of  the  conclusion  there  reached.  As 
shown  by  the  opinion  in  that  case,  the  conclu- 
sion is  supported  by  the  decisions  of  the  Su- 
preme Gourt  of  Ohio  in  the  case  of  North- 
western Ohio  Natural  Gas  Go.  v.  UUery,  68 
Ohio  St.  259,  67  N.  E.  494;  the  Supreme 
Gourt  of  tbe  state  of  Arkansas  in  the  case  of 
Osbom  V.  Arkansas  Territorial  Oil  &  Gas  Go., 
193  Ark.  175, 146  S.  W.  122 ;  by  the  Appellate 
Court  of  the  .«:tate  of  Indiana  in  the  case  of 
Fairbanks  v.  Warrum,  56  Ind.  App.  337,  104 
N.  £.  983,  1141.  Those  cases  are  reviewed  in 
the  opinion  in  the  Ankrom  Gase,  and  we  con- 
side^  it  unnecessary  to  do  more  than  dte 
them  at  this  time. 
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Since  the  decision  in  tliat  case  the  Supreme 
Court  of  Oklahoma  has  had  before  it  this 
identical  question,  and  In  the  cases  of  Kimb- 
ley  V.  Luckey  (Okl.)  179  Pac.  928,  and  Pierce 
Oil  Corporation  v.  Schacht  (Okl.)  181  Paa 
731,  that  court  followed  the  decision  of  this 
court  in  the  Ankrom  Case,  supported  by  the 
authorities  there  dted.  It  is  true  the  Su- 
preme Court  of  Pennsylyania  has  taken  the 
contrary  view  in  the  case  of  Wettengel  ▼• 
Gormley,  100  Pa.  559,  28  Atl.  934.  40  Am.  St. 
Rep.  733,  and  184  Pa.  354,  39  Ati.  67.  We 
could  not  agree  with  the  conclusion  reached 
by  that  court  at  the  time  of  the  decision  of 
the  Ankrom  Case,  and  after  a  further  careful 
review  of  the  arg^iments  advanced  to  support 
it  we  are  still  of  the  opinion  that  the  same  is 
unsound. 

Finding  no  error  in  the  decree  complained 
of,  the  same  Is  affirmed. 

MILLER,  J.  I  fully  concur  in  the  opinion 
of  the' court  in  this  case  as  pr^ared  by  Judge 
RITZ;  and  in  the  principles  on  which  it  is 
founded  as  more  fully  ^aborated  in  the  prior 
opinions  of  the  court  to  which  he  there  re> 
fers.  The  dissenting  opinion  as  prepared  by 
Judge  POFFENBAROER,  it  seems  to  me,  is 
a  labored  effort  in  support  of  the  two  theories 
upon  which  his  opinion  in  Campbell  ▼.  Lynch, 
81  W.  Va.  874,  94  S.  B.  739,  L.  R.  A,  1918B, 
1070,  was  predicated;  namely,  (1)  that  by  the 
execution  of  an  oil  and  gas  lease,  the  lessor 
thereby  raises  or  creates  in  himself  a  separate 
and  distinct  estate  or  entity  called  a  royalty, 
which  he  denominates  or  characterizes  an  in- 
corporeal hereditament;  (2)  that  royalty  is 
rent,  .or  an  issue  out  Of  land  like  rent,  and  is 
governed  by  the  same  principles  applicable  to 
rent  service.  The  purpose  and  object  of 
maintaliiing  these  two  theories  is  manifestly 
to  support  his  contention  that  the  oil  in  place, 
burdened  with  the  lease  previously  executed, 
did  not  go  to  the  devisees  under  the  will,  al- 
though it  Is  conceded  that  the  title  to  the 
land  did  go  to  them ;  and,  secondly,  that  the 
royalty  thiis  reserved  out  of  the  oil  is  rent, 
and  the  land  being  burdened  with  the  lease 
at  the  time  the  devise  took  effect,  must  nec- 
essarily be  apportioned  among  the  devisees 
as  rent  issuing  out  of  the  land  would  go  in 
such  cases.  These  two  theories  are  wholly 
inconsistent.  If  we  accept  the  one,  the  other 
is  destroyed,  for  it  is  demonstrated  by  the 
dissenting  opinion  that  rent  can  only  Issue 
out  of  land,  and  not  out  of  an  incorporeal 
hereditament  as  this  separate  entity  charac- 
terized as  royalty  is  said  to  be. 

In  undertaking  to  maintain  these  two  in- 
consistent theories  the  dissenting  opinion.  It 
seems  to  me,  is  its  own  best  refutation. 

POFFENBAROER,  J.  (dissenting).  Re- 
garding  the  principle  applied  In  Campbell  v. 
LjUch,  81  W.  Va.  874,  94  S.  E.  739,  L.  R,  A. 
1918B,  1070,  as  having  been  finally  approved, 


r  adopted,  and  settled,  as  l«w  in  tiiis  state,  I 
did  not  reply  to  the  arguments  against  oar 
conclusion,  set  forth  in  the  dissenting  opin- 
ion, by  an  extension  off  or  supplement  to,  the 
majority  <^1nion.  Indeed,  the  conclusion,  in 
my  opinion^  stood  so  firmly  upon  reason  and 
authority  and  seemed  to  be  so  clearly  incon- 
testable that  I  did  not  anticipate  nor  expect 
the  numerous  assaults  made  upon  it  from 
different  sources,  nor  any  change  in  the  at- 
titude of  this  court  respecting  it.  By  way  of 
dissent  from  the  opposite  conclusion  arrived 
at  in  Pittsburgh,  etc.,  Co.  v.  Ankrom,  83  W. 
Va.  81,  97  S.  B.  593, 1  relied  upon  my  opinion 
in  OaifipbeU  v.  Lynch  and  refrained  from 
replication  to  the  arguments  and  contentions 
set  forth  in  support  Of  the  majority  view,  be- 
cause I  did  not  see  anything  in  it  indicative 
of  a  change  of  attitude,  since  Judge  Lynch 
was  represented  as  entertaining  the  view  that 
the  case  was  distinguishable  in  its  fiicts  from 
Campbell  v.  Lynch.  I  am  not  disposed  now, 
however,  to  let  the  decision  in  the  case  last 
named  be  overruled,  without  a  protest  and  a 
ftiU  disclosure  of  what  I  conceive  to  be  fal- 
lacies and  Invocations  of  inapplicable  princi- 
ples, found  in  the  dissenting  opinion,  in 
Campbell  v.  Lynch,  the  majority  opinion  in 
Pittirt)urgh,  etc.,  Co.  v.  Ankrom,  and  two  cas* 
es  recently  decided. in  Oklahoma. 

Judge  Rite's  opinions  filed  here  in  these 
several  causes  and  the  opinion  delivered  in 
Kimbley  v.  Lnekey  (Okl.)  179  Pac  928,  pro- 
ceed upon  the  theory  that  the  right  of  ex- 
ploration and  severance  after  discovery  of 
oil  or  gas,  vested  by  the  lease,  virtually 
amounts  to  nothing  until  after  discovery  and 
severance.  Tliat  theoiy  is  contrary  to  many 
express  decisions.  •  Indeed,  I  Imow  of  no  in- 
stance, except  those  mentioned  above,  in 
which  it  has  ever  been  recogniased,  counte- 
nanced, or  applied.  This  court  has  decided 
exactly  the  contrary  in  cases  too  numerous 
to  mention.  That  right  has  been  the  subject- 
matter,  of  many  stubborn  controversies  set- 
tled by  adjudication  here.  In  every  case  in 
which  there  has  been  an  effort  to  get  rid  of  a 
lease  by  forfeiture  or  cancellation,  in  advance 
of  discovery  and  production,  it  has  been  in- 
volved. Steelsmith  v.  Gartlan,  45  W.  Va.  27, 
29  S.  E.  978,  44  L.  R.  A.  107;  Bettman  v. 
Harness,  42  W.  Va.  433,  26  S.  E.  271,  36  L.  R. 
A.  566;  Wilson  v;  Reserve  Gas  Co.,  78  W. 
Va.  329,  88  S.  E.  1075;  Johnson  v.  Armstrong, 
81  W.  Va.  399,  94  S.  E.  753. 

Our  decisions  conclusively  affirm  that,  on 
the  discovery  and  production  of  oil  or  gas, 
the  rights  of  the  parties,  in  substantial  re- 
spects, go  back  by  relation  to  the  date  of  the 
lease.  They  say  the  status  of  the  oil  and 
gas  and  rights  respecting  them  are  fixed  and 
determined  as  of  the  date  of  the  lease.  In 
Keen  v.  Bartlett,  41  W.  Va.  659,  23  S.  E.  684, 
31  L.  R.  A.  128,  56  Am.  St.  Rep.  884,  an  owner 
of  land,  after  having  given  an  oil  and  gas 
lease  on  it,  conveyed  it  ixl  separate  porc^  to 
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his  six  children,  reaervlng  an  estate  in  tlie 
entire  traet  for  his  own  life.  He  had  preyl* 
ously  conveyed  away  one  half  of  his  royalty. 
This  all  occurred  before  discovery  or  produc* 
tion  of  oil.  Not  quite  a  year  after  the  date 
of  his  deeds  to  his  (diildren  he  conveyed  to 
strangers  the  other  half  of  the  royalty.  The 
plaintliliB  in  the  case. claimed  the  latter  half 
by  purchase  from  the  children  and  the  de- 
fendants by  purchase  from  the  father.  Tills 
court  held  that  the  defendants  were  entitled 
to  it,  as  assignees  of  the  life  tenant,  sayings 
"A  mine  lawfully  leased  to  be  opened  is  an 
*open  mine/"  Although  not  opened  at  the 
date  of  the  lease,  nor  at  the  dates  of  the 
conveyances  to  the  children.  It  was  treated 
as  if  it  had  been  opened  before  the  life  estate 
began,  because,  and  only  because,  the  lease 
had  conferred  upon  the  lessee  right  and  pow- 
er  to  open  it  The  royalty  was  the  only  thing 
in  issue,  and  right  to  it,  as  a  thing  legally 
separate  and  distinct  from  the  land  and  the 
freehold  estate,  was  determined  as  of  the 
date  of  the  lease,  a  date  prior  to  those  of  dis- 
covery and  production.  This  decision  was 
referred  to  wiUi  approval  li^  Williamson  v. 
Jones,  43  W.  Va.  662,  27  S.  £.  411,  88  Ii.  R. 
A«  694,  64  Am.  St  Rep.  891.  It  was  followed 
in  Alderson  v.  Alderson,  46  W.  Va.  242,  83  8. 
£.  228,  involving  the  claim  of  a  life  tenant  ta 
royalties  arising  from  a  lease  of  coal,  made 
before-  the  life  estate  began,  and  under  which 
mines  were  opened  after  it  began.  Notwith- 
standing these  decisions,  it  is  now  intimated, 
if  not  asserted,  that  a  mining  lease  conf^s 
only  rights  of  exploration  and  production  and 
amounts  to  nothing  until  after  production  has 
actually  taken  place. 

These  decisions  directly  answer  and  refute 
the  contention  that  there  can  be  no  such 
tiling  as  a  separate  entity  called  a  rent  -or  a 
royalty,  while  Uie  lessor  owns  both  it  and  the 
land  out  of  whidi  it  arises.  In  Koenr.  Bart- 
lett  Kerns  created  a  potential  royalty.  Then 
be  conveyed  the  land  in  fee  simple  to  his 
children,  reserving  to  himself  a  life  estate. 
The  royalty  was  not  mentioned  in  the  deeds 
to  the  children.  Although  the  oil  was  '*ad- 
hering  to  and  becoming  part  of  the  land"  in 
the  language  of  the  Ohio  court,  seized  upon 
with  avidity  here  and  in  Indiana,  Arkansas, 
and  Oklahoma,  his  conveyances  of  the  lee- 
simple  title  to  his  dbildren  did  not  carry  the 
royalty.  About  the  time  OfU.was  discQvered, 
he  executed  a  deed  conveying  half  the  royal- 
ty to  Bartlett  and  Brand  and  they  got  it  If 
it  was  not  a  separate  or  separable  thing  and 
was  by  law  immovably  and  unalterably  fixed 
and  annexed  to  the  fee,  how  did  he  retain  it 
after  the  date  of  his  deeds  to  his. children 
and  then  pass  it  over  to  strangers?  How 
could, the  coal  royalty  created  by  the  lease 
made  ^  Mary  Alderson  survive  her  and  go 
to  her  husband,  life. tenant  by  1:^  courtesy,  if 
it  was  not  distinct  from  the  fee  while  she 
held  it ,  I/egaUy  it  was  the  same  as  the  in- 
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come  from  on  open  mine  before  she  died,  al- 
though the  mine  was  not  opened  until  after 
her  death.  In  common  parlance,  royalty  has 
a  twofold  meaning.  In  some  connections  it 
means,  coal,  oiJI,  gas,  or  money  produced  and 
delivered  or 'deliverable  to  the  lessor.  In 
others  it  means  the  right  to  have  the  coal, 
oil,  gas,  or  money.  Its  distinct  and  separate 
character  in  the  latter  and  legal  sense  has 
been  recognized  by  this  court  in  cases  holding 
it  to  be  a  subject  of  compulsory  partition. 
Smith  V.  Linden  OU  Co.,  69  W.  Va.  57,  71  S. 
E3.  167 ;  Peterson  v.  Hall,  57  W.  Va.  535^  60 
S.  B.  608,  overruling  Zinn  v.  Zinn,  54  W. 
Va.  490,,  46  S.  S.  202,  denying  it  such  status. 
If  a  royalty  is  not  a  separate  entity,  how 
can  its  owner  assign  or  convey  it?  Nobody, 
so  far  as  I  am  aware,  has  yet  denied  that  its 
owner  can  validly  dispose  of  it,  or  that  such 
royalties  are  bought  and  sold  daily.  How 
could  an  owner  of  land  convey  or  otherwise 
dispose  of  an  oil  royalty  out  of  it,  without 
having  first  created  it  by  a  lease  for  oil  pur- 
poses? If  a  royalty  so  created  and  not  dis^ 
posed  of  by  the  owner  were  claimed  and 
withheld  by  another  party,  as  having  been 
obtained,  when,  in  law  and  fact  its  owner 
had  not  parted  with  it,  what  would  the  rem- 
edy be?  Ejectment  or  unlawful  detainer? 
Neither  of  these  remedies  might  be  available, 
if  appropriate,  because  the  lessor  and  lessee 
might  both  be  in  possession  of  the  land  and 
the  claimant  of  the  royalty  not  in  possession 
of  it  at  all.  Would  it  be  a  bill  in  equity  to 
remove  cloud  from  the  title?  How  could  that 
be  done?  To  cancel  the  lease,  if  possible, 
would  destroy  the  royalty,  not  acquire  it 
It  would  put  an  end  to  the  very  thing  the. 
plaintiff  would  be  endeavoring  to  obtain  by  a 
decree.  Under  this  ruling  made  in  a  few 
words,  without  any  effort  to  demonstrate  its 
correctness,  and  wiping  out  at  one  fell  swoop 
all  of  the  holdings  of  this  and  all  other  courts 
in*  oil-producing,  states,  that  oil  and  gas  roy« 
alties  are  virtually  rents  and  should  be  treat- 
ed as  rents,  a  lessor  suing  the  lessee  for  his 
royalties  need  not  take  any  notice  of  the 
lease  or  its  covenant  to  pay  the  royalty  in 
his  pleadings.  As  the  royalty  is  incapable  of 
existence  and  cannot  be  owned  separately 
from  the  land  or  be  separated  from  it,  while 
he  owns  both,  he  could  do  no  more  than  al- 
lege and  prove  his  title  to  the  land  and  the 
actual  severance  of  the  oil  or  gas,  or  both, 
by  the  defendant;  and  the  court  would  have 
to  allow  him  the  limit  of  his  demand,  pro- 
vided it  did  not  exceed  the  value  of  all  the 
mineral  taken  out  The  old  way  was  to  sue 
on  the  covenant  in  the  lease,  creating  an  ob- 
ligation to  pay  royalty  and  defining  the  rights 
of  the  parties.  Royalties  of  all  kinds  are 
treated  as  rents  and  sued  for,  when  neces- 
sary, as  other  i^nts  of  similar  kind.  South 
Penn  Oil  Co.  v.  Snodgrass,  71  W.  Va.  438,  76 
S.  E.  961,  43  L.  R.  A.  (N.  S.)  848;  HcGraw 
Oil  Co.  V.  Kennedy,  65  W.  Va.  595^  64  S.  £L 
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1027,  28  Lu  R.  A.  (N.  S.)  959;  Toothman  y. 
Courtney,  62  W.  Va.  167.  68  S.  B.  915 ;  Law- 
8on  v.  Williamson  Ck>al  Ck).,  61  W.  Va.  669,  57 
S.  E.  258;  Aye  r.  Pbiladelpbia  Ck).,  193  Pa. 
451,  44  Atl.  655.  74  Am.  St.  R^.  696;  Ray 
▼.  Gas  Co.,  138  Pa.  576,  20  Atl.  1065,  12  L.  R. 
A.  290,  21  Am.  St.  Rep.  922 ;  Kisslck  v.  Bol- 
ton, 134  Iowa,  650,  112  N.  W.  95. 

I  hare  never  classed  an  oil  royalty  as  a 
rent  in  the  technical  sense  of  the  term.  It 
may  not  be.  The  right  given  by  the  lease  to 
aever  and  take  away  the  oil  may  be  techni- 
cally a  license,  or  a  profit  &  prendre.  Sup- 
pose it  is.  It  is  nevertheless  an  incorporeal 
right  arising  or  issuing  out  of  the  land.  Just 
as  a  rent  is  an  incorporeal  right  issuing  out 
of  land.  Hence,  in  point  of  general  nature, 
they  are  alike,  and  therefore  at  least  analo- 
gous. That  is  all  that  has  been  claimed  or 
asserted  thus  far.  If  a  rent  is  not  a  legal  en- 
tity separate  and  distinct  from  the  land  out 
of  which  it  issues,  for  many  purposes,  all 
lawyers,  judges,  and  writers  who  have  dealt 
with  the  subject,  including  Blackstone,  have 
been  wrong.    Blackstone  says: 

"Rents  are  the  last  species  t>f  incorporeal 
hereditaments."    Book  2,  p.  41. 

He  also  says: 

**An  incorporeal  hereditament  is  a  right  is- 
suing out  of  a  tning  corporate  (whether  real 
4>r  personal)  or  concerning,  or  ai^exed  to,  or 
exercisable  within,  the  same.  It  is  not  the 
thing  corporate  itself,  which  may  consist  in 
lands,  houses,  jewels,  or  the  like,  but  some- 
thing collateral  thereto,  as  a  rent  issuing  out 
of  those  lands  or  houses,  or  an  office  relating 
to  those  jewels.  *  *  ^  Their  existence  is 
merely  an  idea  and  abstracted  contemplation, 
though  their  effects  and  profits  may  be  fre- 
quently objects  of  our  bodily  senses.  And  in- 
•deed,  if  we  would  tx  a  clear  notion  of  an  in- 
corporeal hereditament,  we  must  be  careful 
not  to  confound  together  the  profits  produced, 
.and  the  thing,  or  hereditament,  which  produces 
them." 

The  right  given  the  lessee  to  sever  and 
.take  away  the  oil  is  also  an  incorporeal  her- 
editament. Thornton,  Oil  &  Gas,  §{  52,  64, 
67.  By  every  such  lease  two  such  heredita- 
ments are  created,  one  vested  in  the  lessee, 
and  the  other  in  the  lessor,  and  both  are 
legally  distinct  from  the  land  and  oil  and 
gas  in  place.  It  is  possible  that,  in  addition 
to  the  incorporeal  right  vested  in  the  lessee 
to  take  out  the  minerals  and  another  such 
right  to  demand  and  obtain  the  royalty, 
vested  in  the  lessor,  the  lease  creates  an 
•estate  for  years  in  the  lessee;  for  it  gives 
the  lessee  the  use  of  the  surface  for  mining 
purposes,  to  such  an  extent  as  is  necessary 
or  as  is  contracted  for.  With  these  aca- 
demic questions  we  are  not  concerned,  how- 
ever. The  only  thing  I  am  combating  at 
this  stage  of  the  discussion  Is  the  assertion 
that  an  oil  royalty  is  not  a  legal  entity  dis- 
itinct  from  the  land  and  its  title.  It  is  a  right 


to  a  share  of  the  oil  taken  from  the  land, 
not  the  oil  when  produced,  which  Is  only  the 
product  or  fruit  of  the  right.  A  right  to 
rent,  whether  it  be  a  rent  service,  with  right 
of  distraint,  in  the  absence  of  a  contract 
giving  it,  and  pajrable  partly  or  all  in  serv- 
ices, a  rent  charge  to  which  the  rig^t  of 
distraint  is  not  legally  incident,  but  is  made 
so  by  contract,  or  a  rent  seek,  to  which  dis- 
traint does  not  pertain  at  all,  is  an  lncor> 
poreal  hereditament,  a  substantial  right 
capable  of  passing  by  inheritance.  Tithes, 
though  payable  in  com,  grass,  hops,  wood, 
milk,  pigs,  and  the  like,  as  well  as  .in  mon- 
ey, are  such  rights.     Blk.  Ck)m.  2,  p.  26. 

Of  course,  the  royalty  is  related  to  the 
land  and  the  mineral.  Every  incorporeal 
thing  must  be  based  upon  or  grow  out  of  a 
material  subject  or  body.  But,  as  Black- 
stone says,  the  incorporeal  right  and  the 
material  subject  out  of  which  it  grows,  or 
within  which  it  is  exercisable,  are  not  one 
and  the  same  thing,  nor  \a  ownership  of 
the  incorporeal  right  merged  in  the  owner- 
ship of  the  subject  as  contradistinguished 
from  a  right  growing  out  of  the  subject.  If 
a  man  having  the  right  to  mine,  fish,  hunt, 
or  pasture  his  stock  on  another's  land  be- 
comes the  owner  of  the  land,  there  is  a  mer- 
ger, of  course.  But,  if  a  man  owning  land 
has  a  right  to  rent  or  other  compensatioii 
for  its  use  by  some  other  person,  there  is 
no  merger.  To  hold  that  there  is  a  merger 
in  such  case  would  make  the  existence  of 
the  collateral  right  impossible.  There  could 
be  no  such  thing  as  a  right  to  rent  accruing 
from  the  use  of  land  to  the  owner  ot  the 
land.  While  the  rent  or  royalty  grows  out 
of  the  land,  it  is  a  right  collateral  to  the 
laud,  created  by  contract,  and,  in  the  ab- 
sence of  a  severance,  attendant  upon  the 
ownership  of  the  land.  It  is  a  collateral, 
legal  right  owned  ordinarily  by  the  ovmer 
of  the  land.  It  is  not  part  of  his  title  }to 
the  land,  or  of  his  estate  in  the  land,  and  is 
not  an  estate  in  the  land.  His  ownership 
of  the  incorporeal  right  is  an  estate  in  that 
right,  not  in  the  land  in  which  he  has  an- 
other and  different  estate.  The  owner  has 
in  the  land  what  is  called  an  estate  in  re- 
version, and  It  may  be  after'  an  estate  for 
life,  years,  or  at  will.  Blk.  Com.  bk.  %  p. 
176.  '*And  heiice  the  usual  incidents  to  re- 
versions are  said  to  be  fealty  and  reaL 
♦  ♦  ♦  Where  rent  is  reserved,  it  is  also 
incident,  though  not  inseparably  so,  to  the 
reversion.  The  rent  may  be  granted  away, 
reserving  the  reversion;  and  the  reversion 
may  be  granted  away,  reserving  the  rent, 
by  special  words ;  but  by  a  general  grant  of 
the  reversion  the  rent  will  pass  with  it  as 
incident  thereto,  though  by  the  grant  of  the 
rent  generally  the  reversion  will  not  pass. 
The  Incident  passes  by  the  grant  of  the  prin- 
cipal, but  not  e  converse."  Blk.  Ck>m.  blL 
2,  p.  176.    This  la  precisely  the  manner  is 
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which  oil  royalties  and  lands  out  of  which 
they  issue  are  handled  daily  all  over  this 
country,  and  yet  a  majority  of  this  court, 
in  the  face  of  this  common  experience  and 
in  the  tsLce  of  this  text  from  the  greatest 
law  book  ever  written,  solemnly  affirm  that 
an  oil  royalty  is  not  a  distinct  legal  entity, 
and  that  the  owner  of  the  minerals,  the  re- 
versioner, cannot  own  it  separately  from 
the  land. 

In  an  effort  to  sustain  the  attempt  to  do 
away  with  the  legal  existence  of  the  royalty 
by  the  manifestly  inapplicable  doctrine  of 
merger  or  otherwise,  the  holding  in  Tooth- 
man  V.  Courtney,  62  W.  Va.  167,  68  S.  B. 
915,  to  the  effect  that  a  grant  or  reservation 
of  the  royalties  for  all  time  to  come  carries 
title  to  the  oil  in  place,  is  invoked.  That  is 
a  perfectly  sound  proposition.  The  deed 
involved  in  Updegraff  v.  Blue  Greek  C.  &  L. 
Co.,  74  W.  Va.  316,  81  S.  B.  1060,  was  con- 
strued, improperly  as  I  think,  as  reserving 
all  future  royalties,  not  merely  the  royalty 
to  accrue  from  the  lease  then  on  the  land. 
Nobody,  so  far  as  I  am  advised,  has  ever 
claimed  a  grant  or  reservation  of  the  royal- 
ty provided  by  a  particular  lease,  limited  in 
time,  amounts  to  or  implies  a  grant  of  the 
minerals  out  of  which  the  royalty  is  to 
arise.  When  the  grant,  exception,  or  reser* 
vation  includes  all  that  may  ever  arise,  it 
carries  the  title  to  the  mineral  only  by  nec- 
essary implication,  not  by  express  words, 
because  It  carries  the  entire  beneficial  use 
of  the  oil.  A  grant  of  all  rents,  issues,  and 
profits  of  land  will  include  the  land  itself, 
for  the  same  reason  and  in  the  same  ways 
Jarman,  Wills,  741;  Weakland  v.  Ounning- 
ham  (Pa.)  7  Atl.  148.  But  that  does  not 
argue  that  the  rents,  issues,  and  profits  and 
the  land  out  of  which  they  come  are  identi- 
cal or  Inseparable,  nor  that  they  are  merged 
in  the  land.  By  disposing  of  them  complete- 
ly and  for  all  time  and  clothing  the  grantee 
with  the  entire  beneficial  use  of  the  land, 
by  conferring  upon  him  all  the  rights  and 
uses  that  can  arise  out  of  it  and  to  which 
it  is  adaptable,  the  grantor  passes  the  land 
itself  by  necessary  implication.  Only  the 
royalty  provided  for  by  the  lease  existing 
at  the  date  of  the  division  of  the  land  is 
involved  here.  That  lease  might  have  ex« 
pired  or  been  surrendered  and  the  royalty 
thus  made  fruitless,  or  it  may  yet  come  to 
an  end,  leaving  oil  in  the  lands.  Nobody 
pretends  that  any  other  royalty  is  involved, 
and  no  decision  of  this  court  asserts  that 
the  grant  of  a  particular  royalty  will  pass 
title  to  the  mineral.  None  of  the  parties 
to  the  lease  involved  here  has  made  any 
grant  or  reservation  of  royalty  that  we  have 
anything  to  do  with.  The  land  is  the  only 
thing  that  has  changed  in  ownership. 

Although  here  and  in  practically  all  other 
oil-producing  states,  an  oil  royalty  Is  often 
called  rent  and  treated  as  rent,  and   the 
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f  relation  between  the  lessor  and  the  lessee, 
as  that  of  landlord  and  tenant  after  dis- 
covery and  production  of  oil,  the  cases  hold- 
ing the  contrary  of  the  doctrine  enunciated 
and  applied  in  Campbell  v.  Lynch  are  in- 
terpreted as  having  treated  the  royalty  as 
pay  for  the  oil  taken  out  Manifestly  it  is 
that,  but  it  is  Just  as  clearly  something 
more  than  that  Besides  paying  for  the  oil 
taken  out  it  holds  the  lease  on  all  of  the 
land  and  oil  included  within  its  boundaries. 
It  maintains  the  lessee's  right  to  carry  his 
operations  to  every  part  of  the  tract  and 
precludes  operation  or  mining  on  any  part 
of  it  by  the  owner  and  everybody  else  except 
assignees  of  the  lessee.  How,  then,  can  it 
be  said  to  be  only  pay  for  the  oil  taken  out? 
A  full  and  true  definition  of  anything  must 
accord  fully  with  its  nature  and  character- 
istics. "A  definition  is  a  description  of  a 
thing  by  its  properties  or  a  conception  by 
its  attributes."  Webster.  As  a  royalty  does 
more  in  law  than  pay  for  the  oil  taken  out 
a  description  of  it  calling  it  pay  for  oil  tak- 
en out  is  true  as  far  as  it  goes,  but  it  stops 
short  of  revelation  or  narration  of  its  com- 
plete nature  and  character.  Any  intelli- 
gent layman  on  the  street  knows  it  does 
more  than  that,  and  no  lawyer  can  maintain 
his  client's  case  in  any  court  upon  the  prop- 
osition that  the  royalty  only  paya  for  the  oil 
taken  out  He  could  not  do  so  here,  unless 
we  are  ready  to  overrule  Harness  v.  Bast- 
em  Oil  Co.,  49  W.  Va.  232,  38  S.  B.  662,  and 
South  Penn  Oil  Co.  v.  Snodgrass,  71  W.  Va. 
438,  76  S.  B.  961,  43  L.  B.  A.  (N.  S.)  848, 
both  of  which  distinctly  hold  the  royalty 
from  one  well  anywhere  on  the  lease  sus- 
tains the  lessee's  right  over  all  of  the  leased 
land.  It  is  so  held  everywhere  in  Ohio,  In- 
diana, Arkansas,  and  Oklahoma,  whose 
courts  seem  to  say  it  only  pays  for  the  oil 
taken  out 

A  note  found  in  31  Harvard  Daw  Beview, 
882,  saying  at  page  886,  '^although  the  rea- 
soning in  Campbell  v.  Lynch  does  not  cor- 
respond to  the  true  nature  of  these  royal- 
ties, the  result  reached  by  the  court  is 
sound,"  argues  that  a  royalty  is  not  a  rent 
and  cites  Ohio,  Indiana,  and  Arkansas  cases 
as  holding  it  to  be  only  pay  for  the  oil  taken 
out  The  editor's  failure  to  analyze  that 
proposition  In  his  note  may  be  attributable 
to  an  impression  made  upon  his  mind  by 
the  text  he  quotes  from  Kent's  Commenta- 
ries, saying  rent  must  issue  out  of  lands 
and  cannot  issue  out  of  a  mere  privilege  or 
easement,  and  from  Coke  upon  Littleton, 
saying  it  cannot  be  granted  out  of  "a  pis- 
cary, common,  advowson,  and  such  like  in- 
corporeal hereditaments."  Of  course  not 
But  the  royalty  does  not  come  out  of  the 
privilege  granted  by  the  lease.  It  is  com- 
pensation for  the  privilege,  if  the  lease  cre- 
ates only  a  privilege  in  the  lessee.  The 
privilege  is  an  incorporeal  hereditament  ex- 
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ercisable  in  the  land,  and  the  royalty  Is  an 
incorporeal  hereditament  iasuing  out  of  the 
land  and  compensating  the  owner  for  its 
nse  or  for  the  incorporeal  right.  The  defi- 
nitions quoted  would  preclude  the  lessee 
from  creating  a  rent  out  of  his  incorporeal 
right,  but  they  no  more  preclude  the  land- 
owner from  taking  a  rent  for  the  burden 
put  upon  his  minerals  by  the  granted  right 
than  they  would  preclude  him  from  taking 
a  rent  to  compensate  him  for  an  agricultural 
lease.  The  one  issues  out  of  the  land  as 
truly  and  clearly  as  the  other. 

The  theory  that  royalty  is  only  pay  for 
the  oil  taken  out  seems  to  rest  partially  up- 
on the  yiew  that  the  lessee's  right  is  a  li- 
cense to  go  upon  the  land  and  take  the  oil 
and  pay  for  it  That  view  Is  wholly  unten- 
able. His  right  is  everywhere  held  to  be 
assignable;  wherefore  it  must  necessarily 
be  either  an  estate  in  the  land  or  an  her- 
editament. No  mere  license  is  assignable. 
Power  V.  Tazewells,  25  Grat  786;  Hodgson 
V.  Perkins,  84  Va.  706,  6  S.  B.  710;  Barks- 
dale  V.  Hairston,  81  Va.  764;  Greenwood 
Lake,  etc.,  R,  Co.  v.  New  York,  etc.,  R. 
Co.,  134  N.  T.  435,  31  N.  E.  874;  Rug- 
gles  V.  Lesurc,  24  Pick.  (Mass.)  187;  East 
J.  Iron  Co.  V.  Wright,  32  N.  J.  Eq.  248; 
Pearson  v.  Hartman,  100  Pa.  84;  Howes 
V.  Bell,  7  B:  &  C.  481;  25  Cyc  644.  It 
can  neither  be  assigned,  sold,  cohveyed, 
devised,  nor  inherited.  Wash.  Real  Prop. 
§  842 ;  17  R.  C.  L.  p.  575.  An  oil  lease  can 
be.  An  unexecuted  license  is  alwayi^  revoca- 
ble, even  though  money  may  have  been  ex- 
pended on  the  faith  of  it.  25  Cyc.  646,  citing 
many  cases  sustaining  the  text;  Wash. 
Real  Prop.  |  841;  17  R.  C.  L.  p.  576.  A 
license  carried  into  execution  merely  justi- 
fies the  acts  done  under  it  up  to  the  date  of 
revocation.  Wash.  Real  Prop.  {  839.  Pay- 
ment of  a  valuable  consideration  for  a  li- 
cense does  not  render  it  irrevocable.  25 
Cyc.  649.  A  license  coupled  with  an  inter- 
est or  annexed  to  a  grant  is  not' revocable, 
because  it  is  part  and  parcel  of  the  interest 
or  grant  25  Cyc.  649;  17  R,  C.  L.  p.  576. 
Licenses  executed  by  large  expenditures  of 
uioDey  and  relied  upon  in  important  altera- 
tions of  conditions  are  converted  into  grants 
or  contracts  of  sale  and  cease  to  be  revoca- 
ble, because  they  become  more  than  mere 
licenses.  17  R.  a  L.  p.  579;  25  Cyc.  647. 
The  better  opinion  is  that  a  parol  license  is 
revocable  under  all  circumstances,  however 
great  the  resulting  injury,  Plfer  v.  Brown, 
43  W.  Va.  412,  27  S.  E.  399,  49  L.  R.  A.  497; 
25  Cyc  647. 

"It  is  an  ancient  and  well-settled  doctrine  of 
the  common  law  that  a  mere  license,  whether 
by  deed  or  by  parol,  is  revocable  at  pleasure, 
unless  coupled  with  an  interest  or  grant,  or  un- 
less it  is  executed,  or  according  to  the  rule  in 
maoy  jurisdictions,  unless,  by  reason  of  ex- 
penditures made  by  the  Ucensee  on  the  strength 


of  the  license,  it  would  be  otherwise  inequitable 
to  permit  the  licensor  to  effect  a  revocatioii.* 
17  R.  a  L.  p.  576. 

The  clearest  and  best  statement  of  the 
nature,  elements,  and  qualities  of  a  licenae 
I  have  found  is  given  by  Alderson,  B^  in 
Wood  V.  Leadbitter,  13  M,  &  W.  838,  from 
which  I  quote: 

"In  the  course  of  his  judgment  the  Chief  Jus- 
tioe  says  (Vaughan,  351):  'A  dispensation  or 
license  properly  passeth  no  interest,  nor  alters 
or  transfers  property  in  anything,  but  only 
makes  an  action  lawful  which  without  it  had 
been  unlawful.  As  a  license  to  go  beyond  the 
seas,  to  hunt  in  a  man's  park,  to  come  into  his 
house,  are  only  actions  which,  without  license, 
had  been  unlawful.  But  a  license  to  tinnt  in  a 
man's  park,  and  carry  away  the  deer  killed  to 
his  own  use,  to  cut  down  a  tree  in  a  man's 
ground,  and  to  carry  it  away  the  next  day  after 
to  his  own  use,  are  licenses  as  to  the  acts  of 
hunting  and  cutting  down  the  tree,  but  as  to  the 
carrying  away  of  the  deer  killed  and  the  tree 
cut  down  they  are  grants.  So,  to  license  a 
man  to  eat  my  meat,  or  to  fire  the  wood  in  my 
chimney  to  warm  him  by,  as  to  the  actions  of 
eating,  firing  my  wood,  and  warming  him,  they 
are  licenses;  but  it  is  consequent  necessarily  to 
those  actions  that  my  property  may  be  destroy- 
ed in  the  meat  eaten,  and  in-  the  wood  burnt. 
So  as  in  some  cases,  by  consequent  and  not  di- 
rectly, and  as  its  effect,  a  dispensation  or  li- 
cense may  destroy  and  alter  property.'  Now, 
attending  to  this  passage,  in  conjunction  with 
the  title  'License'  in  Brooke's  Abridgmentt  from 
which,  and  particularly  from  paragraph  15,  it 
appears  that  a  license  is  in  its  nature  revoca- 
ble, we  have  before  us  the  whole  principle  of 
the  law  on  this  subject.  A  mere  license  is 
revocable;  but  that  which  is  called  a  license 
is  often  something  more  than  a  license;  it 
often  comprises  or  is  connected  with  a  grant, 
and  then  the  party .  who  has  given  it  cannot  in 
general  revoke  it,  so  as  to  defeat  his  grant,  to 
which  it  was  incident  It  may  further  be  ob- 
served that  a  license  under  seal  (provided  it  be 
a  mere  license)  is  as  revocable  as  a  license  by 
parol;  and,  on  the  other  hand,  a  license  by 
parol,  coupled  with  a  grant,  is  as  irrevocable  as 
a  license  by  deed,  provided  only  that  the  grant 
is  of  a  nature  capable  of  being  made  by  parol. 
But  where  there  is  a  license  by  parol,  coupled 
with  a  parol  grant,  or  pretended  grants  of  some- 
thing which  is  incapable  of  being  granted  oth- 
erwise than  by  deed,  there  the  license  is  a 
mere  license;  it  is  not  an  incident  to  a  valid 
grant,  and  is  therefore  revocable.  Thus  a  li- 
cense by  A.  to  hunt  in  his  park,  whether  given 
by  deed  or  by  parol,  is  revocable;  it  merely  ren- 
ders the  act  of  hunting  lawfol,  which,  without 
the  license,  would  have  been  unlawful.  If  the 
license  be,  as  put  by  Chief  Justice  Vaughan, 
a  license  not  Only  to  hunt,  but  also  to  take 
away  the  deer  when  killed  to  his  own  use,  this 
is  in  truth  a  grant  of  the  deer,  with  a  license 
annexed,  to  come  on  the  land;  and,  supposing 
the  grant  of  the  deer  to  be  good,  then  the  li- 
cense would  be  irrevocable  by  the  party  who 
had  given  it;  he  would  be  estopped  from  de- 
feating his  own  grant,  or  act  in  the  nature  of 
a  grant    But  suppose  the  case  of  a  oarol  li- 
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•cense  to  come  on  the  lands,  and  there  to  make 
■a  water  course,  to  flow  on  the  land  of  the  li- 
censee. In  such  a  case  there  is  no  valid  grant 
of  the  water  course,  and  the  license  remains 
-a  mere  license,  and  therefore  capable  of  being 
revoked.  On  the  other  hand,  if  such  a  license 
were  granted  by  deed,  then  the  question  would 
be  on  the  construction  of  the  deed,  whether  it 
4imounted  to  a  grant  of  the  watercourse,  and, 
if  it  did,  then  the  license  would  be  irrevocable." 

Now,  if  the  right  conferred  by  an  oil  and 
gas  lease  carried  title  to  the  oil  and  gas  in 
place,  it  would  also  give  an  irrevocable  li- 
cense to  enter  upon  the  land  and  sever  it 
.and  take  It  away.  In  that  case,  it  would  be 
a  license  annexed  to  the  grant  or  coupled 
with  an  interest.  But,  if  the  oil  and  gaa 
•«re  not  granted  by  the  lease,  the  Ucense  to 
enter  and  take  it  away  is  revocable,  al- 
though created  by  the  deed  called  the  lease. 
But  it  makes  no  grant  of  the  oil  and  gas. 
By  all  of  our  decisions  and  by  the  weight 
•of  authority  everywhere,  it  is  held  that  the 
lease  i)asses  no  title  to  the  oil  and  gas  in 
placet  Mjr  opponents  in  this  controversy 
all  admit  that  the  oil  and  gas  belong  to  the 
lessor  and  build  their  structure  upon  that 
proposition. 

As  the  right  of  the  lessee  in  an  oil  lease 
is  exclusive,    whereas  a  license  is  generally 
»not  (Power  v.  TazewellB,  25  Grat.  786),  and  is 
-assignable,  devisable,  heritable,  and  irrevo- 
cable, it  is  clearly  not  a  license.    It  is  mani- 
festly more  than  a  license.    It  is  at  least  an 
incorporeal   hereditament,  and,  according  to 
almost  uniform  holdings,  it  is  a  conditional 
•estate  for  years  in  the  oH  and  gas  sands  and 
-strata  of  the  land  and  in  so  much  of  the  sur- 
face as  is  necessary  to  the  operation  of  the 
^wells,  or  as  is  included  in  the  contract  be- 
tween the  lessor  and  the  lessee.    If  it  is  a 
profit  &  prendre,  as  suggested    in  Harvard 
X<aw  Review,  it  is  a  right  in  the  nature  of  an 
-estate    in     the   land.     "A   right  of  profit  & 
prendre  when  in  gross  is  an  inheritable  and 
assignable  interest,  partaking  of  the  nature 
-of  an  estate  in  the  land  itself.*'    Jones,  Ease- 
ments, §  52,  citing  many  English  and  Ameri- 
can cases  sustaining  the  text    And  it  is  an 
incorporeal    hereditament,    not    a  mere  li- 
cense.   Id.  §  49.   It  is  a  right  collateral  to  and 
based  upon  the  land,  not  an  estate  in  the 
land.    In  that  right,  as   contradistinguished 
from  the  land  and  its  title,  there  may  be  an 
assignable  and  inheritable  estate  for  life,  for 
.years,  or  for  any  definite  or  indefinite  term. 
Id.  {  52.    Hence  a  grant  of  any  part  of  the 
land  to  which  it  relates  or  in  which  it  is  ex- 
ercisable is  not  essential    to  its    creation, 
.although,  in  fhe  exercise  thereof,  i)ortions  of 
the  land  are  taken  or  constCfhed.    If  it  is  ex- 
clusive, extends  to  all  of  the  minerals  of  a 
certain  kind  or  certain  kinds,  and  gives  an 
.estate  In  fee  simple  in  the  right,  it  is  equiva- 
lent to  a  grant  of  the  minerals,  for  it  passes 
tthe  whole  benedcial  interest  therein,  just  as 


a  grant  of  all  rents,  issues,  and  profits  of 
land  in  fee  simple  or  forever  is  equivalent  to 
a  grant  of  the  land.  Higgins  v.  Bound  Bot- 
ton  Coal  &  Coke  Co.,  63  W.  Va.  218,  59  S.  B. 
1064.  It  passes  the  title  by  construction  only, 
upon  the  theory  of  necessary  implication. 
But,  if  it  is  granted  only  for  life  or  for  years, 
in  terms  or  by  construction,  it  is  not  the 
equivalent  of  a  grant  of  the  minerals  in  place. 
State  V.  South  Penn  OU  Co.,  42  W.  Va.  80, 
24  S.  E.  688. 

If  the  right  conferred  by  such  a  lease  is 
only  an  incorporeal  hereditament,  as  contra- 
distinguished from  an  estate  for  years  in  the 
oil  and  gas  bearing  strata  of  the  land,  the 
royalty  is  nevertheless  so  much  like  rent  that 
it  is  always  regarded  and  treated  as  rent 
Of  a  lease  of  land  for  tne  making  of  brick 
out  of  its  soil.  Lord  Chief  Justice  Denman 
said,  in  Beg.  v.  Westbrook,  10  Q.  B.  R.  178 : 

"We  come,  then,  to  the  bare  objection  that 
the  royalty  is  paid,  not  for  the  renewing  prod- 
uce of  the  land,  but  for  several  portions  of  the 
land  itself,  mixed  up  with  foreign  matter.  The 
expense  of  this,  however,  must  of  course  have 
been  cast  off  before  the  royalty  itself  was  fixed. 
That  was  a  sum  which,  after  all  such  expenses 
paid,  the  occupier  could  afford  to  render  to  the 
landlord.  When  the  ease  is  thus  laid  bare, 
ther^  is  no  distinction  between  it  and  that  of 
the  lessee  of  coal  mines,  of  clay  pits,  of  slate 
quarries.  In  all  these  the  occupation  is  only 
valuable  by  the  removal  of  portions  of  the  soil; 
and,  whether  the  occupation  is  paid  for  in  mon- 
ey or  kind,  is  fixed  beforehand  by  the  contract, 
or  measured  afterwards  by  the  actual  produce* 
it  is  equally  in  substance  a  rent  It  is  the  com- 
pensation which  the  occupier  pays  the  landlord 
for  that  species  of  occupation  which  the  con- 
tract between  them  allows.  This  would  not  ad- 
mit of  an  argument  in  an  agricultural  lease, 
where  the  tenant  was  to  pay  a  certain  portion 
of  the  produce;  that  would  be  admitted  to  be 
in  all  respects  a  rent  service,  with  every  inci- 
dent to  such  a  rent;  and  in  Daniel  v.  Grade, 
6  Q.  B.  145,  we  held  the  same  with  regard  to 
a  marl  pit  and  brick  mine,  as  the  parties  term- 
ed it,  where  the  render  was  of  so  much  per  cu- 
bic yard  of  the  marl  dug,  and  so  much  per  thou- 
sand of  the  bricks  made." 

In  Rex  V.  Mirfield,  10  East,  219,  Lord  Chief 
Justice  Ellenborough  treated  a  return  for 
salable  underwood,  pftyahle  every  21  years 
and  on  the  cutting  of  the  underwood,  as  rent, 
although  the  right  to  cut  it  may  have  been 
and  probably  was  only  an  incorporeal  here- 
ditament, and  not  an  estate  in  the  land.  In 
Haniel  v.  Grade,  6  Q.  B.  R.  145,  referred  to 
In  Reg.  ?.  Westbrook,  the  nature  of  the  re- 
turn or  compensation  caijae  up  In  a  technical 
way,  on  the  right  of  distraint  for  rent;  and 
Lord  Denman  so  recognized  It,  saying: 

"And  the  question  is  whether  in  this  case  rent 
is  reserved  for  which  a  distress  lies.  That  the 
land  was  the  subject  of  the  demise  was,  we  be- 
lieve, hardly  questioned  in  the  arguipent.  In- 
deed^ from  tl^e  nature  of  the  thing,  the  work  in 
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the  mines  or  pits  conld  not  be  prosecuted  by  the 
plaintiff  at  all  without  taking  land  in  propor- 
tion to  the  extent  of  the  operation." 

The  action  was  In  replevin  by  the  lessee 
against  the  lessor,  and  based  upon  the  theory 
that  the  plaintiff  was  not  the  tena^it  of  the 
defendant  and  the  compensation  he  was  to 
pay  was  not  rent ;  wherefore  his  goods  were 
not  liable  to  distress  and  had  been  wrongfully 
taken.  Upon  the  theory  that  he  was  a  tenant 
and  his  goods  liable  to  distress,  a  verdict  for 
the  defendant  was  permitted  to 'stand.  In 
the  opinion  there  Is  a  quotation  from  Lord 
Coke  saying: 

'*And  the  rent  may  as  well  be  in  delivery  of 
hens,  capons,  roses,  spurs,  bows,  shafts,  etc., 
or  other  profit  that  lieth  in  render,  office,  at- 
tendance, and  such  like,  as  in  payment  of 
money. 


» 


In  Rowls  V.  Gells,  2  Ck)wp.  451,  the  royalty 
of  lead  mines  was  payable  In  kind,  and  Lord 
Mansfield  said: 

"But,  as  such  obligatory  payment  is  in  re- 
spect of  the  land,  the  landowner  ought  not  to 
receive  it  clearer  or  neater  than  any  other 
part  of  his  estate." 

Note  that  he  says  It  Is  "payment  In  respect 
of  the  land."  Then  It  issued  out  of  the  -land 
and  comes  within  the  essential  and  basic  re- 
quirement of  rent,  although  the  mining  right 
compensated  for  by  it  may  not  have  been  an 
estate  in  the  land  or  the  minerals.  See,  also, 
Rex  V.  St.  Agnes,  3  T.  R.  481.  On  the  same 
principle  a  return  or  compensation  for  right 
to  fish  in  a  pond  or  to  hunt  on  land  may  be 
a  rent,  although  all  authority  says  it  is  not 
an  estate  in  the  land,  and  Is  only  an  in- 
corporeal right  Our  decisions  and  the  courts 
everywhere  say  the  delay  or  commutation 
money  paid  by  a  lessee  in  an  oil  lease,  while 
his  right  in  the  land  extends  only  to  explora- 
tion or  hunting  for  oil  instead  of  game,  is 
rent  Roberts  v.  Bettman,  45  W.  Va.  143,  30 
S.  E.  05 ;  Friend  v.  Mallory,  62  W.  Va.  53,  43 
S.  E.  114 ;  Smith  v.  South  Penn  Oil  Co.,  59  W. 
Va.  204,  53  S.  E.  152. 

Our  decisions  are  not  definite  and  posi- 
tive in  terms  as  to  the  character  of  the  les- 
see's right  under  an  oil  and  gas  lease.  Per- 
haps in  no  Instance  has  there  been  necessity 
for  an  accurate  definition  of  it  until  the  in- 
quiry now  under  consideration  arose.  In 
State  V.  South  Penn  Oil  Co.,  42  W.  Va.  80, 
24  S.  E.  688,  it  was  necessary  to  determine 
its  character  for  purposes  of  taxation,  and 
it  was  there  held  not  to  be  title  to  the  oil 
and  gas  in  place.  The  court  called  it,  in  its 
inception — that  is,  before  discovery — ^a  privi- 
lege, liberty,  or  license  to  dig  and  remove  the 
minerals.  It  is  further  said  that,  after  dis- 
covery and  by  production,  the  lessee  aoftilred 
no  estate  either  in  land  or  minerals,  but  only 
"the  right,  for  a  limited  period,  to  work  the 
land  for  oiL"    By  all  authority  that  right  to 


work  the  land  for  oil  has  a  legal  status.  Be- 
ing more  than  a  mere  license,  as  shown,  it 
must  be  either  an  incorporeal  right  to  dig 
and  take  away  the  oil,  or  an  estate  in  the 
land,  either  absolute  or  conditional,  and  it 
may  be  either.  In  neither  case  would  it  carry 
title  to  the  oil  in  place^  unless  it  amounted 
to  a  grant  in  fee.  It  could  be  an  estate  in 
the  oil  or  the  land  for  years,  without  vesting 
title  to  the  on  In  place  in  the  lessee.  A  mere 
tenant  of  any  kind  does  not  take  title  to  the 
land,  nor,  unless  he  has  a  freehold,  is  it  as- 
sessed to  him  for  taxation.  Later  cases  de- 
dare  the  lessee's  right  to  produce  oil,  after 
discovery,  is  a  vested  right  Lowther  Oil  Co. 
V.  MiUer-Sibley  OU  Co.,  53  W.  Va.  501,  44  S. 
B.  433,  97  Am.  St  Rep.  1027;  Parish  Fork 
OU  Co.  V.  Bridgewater  Gas  Co.,  51  W.  Va. 
583,  42  S.  E.  655,  58  L.  R.  A.  566;  Lowther 
OU  Co.  V.  Guffey,  52  W^.  Va.  88,  43  S.  B.  101 ; 
Steelsmith  v.  Gartlan,  45  W.  Va.  27,  29  S.  E. 
978,  44  L.  R.  A.  107.  isut  they  do  not  define 
the  right  in  terms.  They  leave  it  a  nameless 
right.  But  it  is  defined  by  the  treatment  ac- 
corded it  in  many  decisions  here  and  else- 
where. It  may  be  terminated  by  abandon- 
ment or  surrender  as  an  estate  for  years  may 
be  terminated.  Suit  v.  Hochstetter  OU  Co., 
63  W.  Va.  317,  61  S.  E.  307;  Henne  v.  South 
Penn  Oil  Co.,  52  W.  Va.  192,  43  S.  E.  127 ; 
Steelsmith  v.  Gartlan,  45  W.  Va.  27,  29  S.  E. 
978,  44  L.  R.  A.  107 ;  Parish  Pork  OU  Co.  v. 
Bridgewater  Gas  Co.,  51  W.  Va.  583,  42  S.  E. 
655,  59  L.  R.  A.  566.  WhUe  an  easement,  one 
form  of  incorporeal  hereditament,  may  be 
lost  by  ahandonment.  It  requires  much  strong- 
er evidence  and  a  more  conclusive  state  of 
facts  to  make  out  loss  or  extinguishment  of 
such  a  right  than  in  the  case  of  an  estate  for 
years.  Mere  nonuser  of  right  to  dig  ore  from 
the  land  of  another,  continuing  over  a  period 
of  40  years,  has  been  held  not  to  have 
wrought  an  abandonment  of  it.  Arnold  v. 
Stevens,  24  Pick.  (Mass.)  106, 35  Am.  Dec.  305. 
The  cesser  of  use  must  be  accompanied  by 
acts  clearly  indicating  Intent  to  abandon  the 
right  Jones,  Easements,  §  863.  Mere  failure 
to  prosecute  the  work  of  mining  under  our 
oU  leases,  after  discovery  of  oil,  amounts 
to  an  abandonment  of  the  lease.  South 
Penn  OU  Co.  v.  Snodgrass,  71  W.  Va.  438,  7a 
S.  E.  961,  43  L.  R.  A.  (N.  S.)  848 ;  Crawford 
V.  Ritchey.  43  W.  Va.  252,  27  S.  EX  220; 
Lowther  OU  Co.  v.  MUler-Slbley  Oil  Co.,  53 
W.  Va.  501,  44  S.  E.  433,  97  Am.  St  Rep.  1027; 
Parish  Fork  Co.  v.  Bridgewater  Co.,  51  W. 
Va.  583,  42  S.  E.  655,  59  L.  R.  A.  566;  Steel- 
smith V.  Gartlan,  45  W.  Va.  27,  29  S.  E.  978, 
44  L.  R  A.  107 ;  Henne  v.  South  Penn  OU 
Co.,  52  W.  Va.  192,  43  S.  E.  147. 

The  stress  sometimes  laid  upon  the  holding 
that,  until  discovery  of  oU,  the  lessee  has 
only  an  inchoate  or  contingent  right  of  ex- 
ploration, does  not  signify  much  when  the  re- 
lation between  the  lessor  and  lessee  is  ex- 
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amined  in  the  light  of  the  law  of  estates  and 
of  landlord  and  tenant,  and  the  Incomplete- 
ness of  the  right  fits  into  that  law  perfectly. 
There  may  be  a  grant  of  an  estate  for  years 
and  yet  no  relation  of  landlord  and  tenant, 
no  tenancy,  although  one  is  contemplated  and 
provided  for.  However  definite  and  com- 
plete the  contract,  there  is  no  tenancy  until 
the  grantee  enters  upon  the  land  and  begins 
the  work  or  use  for  which  it  was  demised  to 
him.  Tiffany,  Land,  ft  Ten.  p.  290,  S  37.  The 
purpose  of  an  oil  lease  is  production  of  oil. 
When  that  begins,  there  is,  according  to  our 
decisions  and  the  weight  of  authority,  a 
tenancy  on  the  part  of  the  lessee.  Venture 
Oil  Co.  V.  Fretts,  152  Pa.  451,  25  Atl.  732; 
McNish  V.  Stone,  152  Fa.  457,  note;  South 
Penn  Oil  Co.  v.  Snodgrass,  71  W.  Va.  438,  76 
S.  E.  961,  43  li.  R.  A.  (N.  S.)  848;  Ammons 
V.  Toothman,  59  W.  Va.  166,  53  S.  B.  13,  116 
Am.  St  Rep.  908.  In  Glasgow  t.  Chartiers 
OU  Co.,  152  Pa.  48,  25  Atl.  232,  the  court  de- 
fined the  relation  of  the  parties  in  these 
words : 

"If  he  [the  lessee],  explores  and  finds  oil  or 
gas,  the  relation  of  landlord  and  tenant  or  ven- 
dor and  vendee  is  established,  and  the  tenant 
would  be  under  an  implied  obligation  to  operate 
for  the  common  good  of  both  parties,  and  pay 
the  rent  or  royalty  reserved.'* 

Since  both  here  and  in  Pennsylvania  it  is 
held  that  the  title  to  the  oil  does  not  pass  by 
the  lease,  the  relation  must  be  that  of  land- 
lord and  tenant,  when  production  starts.  For 
most,  if  not  all,  purposes,  there  are  only 
three  classes  of  rights  men  may  have  in  lands 
owned  by  others,  licenses,  incorporeal  here- 
ditaments, and  estates.  Prior  to  production, 
there  is  a  binding  contract  between  the  par- 
ties, just  as  in  any  other  case  of  a  lease  un- 
der which  possession  has  not  been  taken,  a 
contract  contemplating  and  providing  for  a 
tenancy.  Under  an  agricultural  lease,  the 
lessee  could  go  upon  the  property  and  inspect 
it  and  no  doubt  perform  other  acts,  without 
establishing  the  relation  of  landlord  and 
tenant  So  here  the  lessee  does  certain  acts 
that  musfn[>e  done  before  it  can  be  estab- 
lished. Thtft  does  not  signify  any  weakness 
or  infirmity  in  his  contract  nor  argue  any- 
thing against  a  tenancy  yielding  rent,  when 
he  has  discovered  oil  and  commenced  produc- 
tion. The  beginning  of  the  relation  requires 
preparation  different  from,  and  more  exten- 
sive than,  that  preceding  establishment  of 
the  relation  imder  an  agricultural  lease. 
The  lease,  the  contract,  grants  an  estate 
for  years  in  the  land  in  both  instances  and 
carries  certain  licenses  or  preliminary  privi- 
leges, which  the  grantee  exercises.  Under 
the  oil  lease  this  preliminary  license,  made 
irrevocable  by  its  annexation  to  the  grant, 
is  often  continued  over  a  long  period  of  time, 
by  pasrment  of  delay  rental;  but  that  does 
not  change  its  legal  character.    It  is  a  privi- 


lege, irrevocable  license,  or  Incorporeal  here- 
ditament until  the  production  begins,  estab* 
lishing  the  relation  of  landlord  and  tenant 
Neither  the  delay*  in  production,  the  nature 
of  the  preliminary  acts,  nor  the  changes  of 
relation  alter  the  character  of  the  contract. 
What  it  is  at  the  end  it  was  in  the  beginning. 
It  then  provided  for  and  made  possible  all 
that  has  been  done  under  it  From  the  mo- 
ment of  its  delivery,  everything  done  under 
it  and  every  result  and  consequence  emanat- 
ing from  it,  including  right  to  royalty,  have 
potential  existence,  and,  when  they  come  in- 
to actual  being,  they  go  back  by  relation  to 
that  moment  for  their  legal  foundation,  char- 
acter, and  qualities.  Delay  of  the  tenancy 
and  existence  of  a  right  of  exploi%tlon  are 
not  at  all  inconsistent  with  the  theory  of  a 
grant  of  an  estate  for  years  in  the  land.  It 
is  not  unusual  for  men  to  own  estates  for 
years,  without  having  actual  possession  of 
them.  That  occurs  every  time  a  person 
leases  a  house  or  farm  as  of  a  certain  date 
and  does  not  take  possession  of  it  until  some 
later  date.  The  oil  lease  does  not  postpone 
right  of  possession  in  the  lessee.  He  may  en- 
ter and  drill  at  once,  and,  if  he  should  do  so 
on  the  day  of  the  date  of  the  lease  and  find 
oil  that  day,  he  is  a  tenant  in  the  full  sense 
of  the  term  from  that  very  day.  Owing  to 
the  nature  of  the  property  and  the  purpose  of 
the  tenancy,  the  latter  seldom,  if  ever,  begins 
contemporaneously  with  the  lease.  Though 
legally  possible,  it  is  not  actually  practicable. 
But  the  legal  possibility  proves  there  may 
be  and  is  an  estate  in  the  lessee  from  the  be- 
ginning. The  money  rent  begins  on  that 
date,  whether  payable  in  advance  or  not 
When  the  relation  changes  to  tenancy,  the 
royalty,  or  rent  in  kind,  is  substituted  for 
the  money  rent  A  change  in  results  attends 
the  change  in  relation,  and  all  these  changes 
occur  under  the  contract  and  without  any 
change  in  it  The  term  begins  to  run  on  that 
date,  and  ordinarily  the  oil  lease  has  a  term, 
just  as  other  leases  have,  and  that  term  is  a 
vital  and  controlling  part  of  it  South  Penn 
Oa  Co.  V.  Snodgrass,  71  W.  Va.  438,  76  8.  S. 
961,  43  L.  R.  A.  (N.  S.)  848 ;  McGraw  OU  Co. 
V.  Kennedy,  65  W.  Va.  595,  64  S.  B.  1027,  28 
If.  R.  A.  (N.  S.)  959;  Ammons  v.  Toothman, 
59  W.  Va.  165,  53  S.  B.  13,  115  Am.  St  Rep. 
908. 

The  operations  carried  on  under  an  oil 
lease  are  not  in  their  nature  mere  acts  done 
upon  the  land.  They  require  the  use  of  por- 
tions of  the  surface,  and  the  lease  gives  right 
to  use  every  foot  of  It  not  expressly  excepted 
or  reserved,  if  necessary.  Structures  and 
machinery  more  elaborate  and  costly  than 
are  commonly  used  for  many  other  tenancies 
are  necessarily  installed,  and  the  occupation 
of  the  land  in  the  event  of  the  discovery  of 
oil  in  paying  quantities  continues  longer 
than  is  usual  and  customary  under   those 
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leases.  The  t&ct  that  the  lease  carries  cer- 
tain licenses  or  privileges,  both  before  and 
after  establishment  of  the  relation  of  land- 
lord and  tenant,  is  not  legally  inconsistent 
with  the  grant  of  an  estate  for  years  in  the 
laiid,  nor  with  a  rental  by  way  of  compensa- 
tion for  the  term  or  use  of  the  land.  Strictly 
speaking,  a  rent  cannot  issue  out  of  personal 
property,  and,  if  a  rent  is  reserved  in  a  lease 
of  both  land  and  chattels,  the  whole  rent  is 
considered  as  issuing  from  the  land.  Fare- 
well V.  Dickenson,  6  Bam.  ft  G.  251. 

Another  fact  to  be  observed  and  having 
some  bearing  ui)on  the  construction  of  such 
leases,  and  particularly  the  legal  status  of 
the  royalty,  is  the  obligation  of  the  lessee  to 
deliver  the  royalty  into  the  pipe  line  to  the- 
credlt  of  the  lessor.  It  is  not  in  terms,  a 
reservation  or  exception.  In  form  it  is  like 
any  other  covenant  or  agreement  to  pay  rent 
in  kind.  The  only  effort  to  make  it  anything 
other  than  rent  found  in  the  English  deci- 
sions is  a  suggestion  by  Lord  Cairns  in 
Gowan  v.  Christie,  K  R.  2  H.  L.  Sc.  273,  that 
the  royalty  is  an  exception  from  the  grant  of 
the  mineral.  Stated  in  his  own  words,  the 
proposition  is:. 

*'W^at  we  call  a  mineral  lease  is  really,  when 
properly  considered,  a  sale  out  and  out  of  a 
portion  of  the  land." 

But  this  view  was  not  accepted  by  the 
House  of  Lords.  The.  Lord  Chancellor  and 
Lord  Chelmsford  put  their  decisions  on  the 
relation  of  landlord  and  tenant.  The  sug- 
gestion was  adverted  to  by  Lord  Chancellor 
Halsbury  In  Grevllle-Nugent  v.  McKenzie, 
[1900]  App.  Cas.  83,  but  he  admitted  it  was 
not  the  law  of  England,  saying: 

"As  I  have  said,  I  am  not  quite  certain  that 
if  this  matter  were  res  Integra,  and  if  we  were 
sent  back  200  or  300  years,  one  would  be  quite 
able  absolutely  to  follow  all  the  reasoning  by 
which  that  result  is  arrived  at  (title  of  the  life 
tenant  to  mineral  royalties) ;  hut  it  is  immate- 
rial to  do  «o  now,  because  that  point  has  been 
ascertained  and  adjudicated  upon  over  and 
over  again  and  finally  in  tliis  House.'*    • 

In  Pennsylvania  a  coal  lease  is  construed 
as  effecting  a  sale  of  tlie  coal  in  place.  Fair- 
child  V.  Fairchild  (Pa.)  9  AtL  253.  But,  as 
has  been  shown,  oil  and  gas  leases  are  not, 
nor  are  they  in  this  state. 

If  it  can  be  said  that  to  the  grant  of  an 
estate  for  years  in  the  land  a  license  to 
sever  and  take  out  the  oil  is  added  or  annex- 
ed, the  royalty  would  be  compensation  for 
both  the  estate  and  the  license,  and  it  cannot 
be  apportioned  between  them.  Moreover,  the 
estate  Is  the  primary  subject  and  the  license 
only  an  incident  of  the  estate,  in  legal  con- 
templation, for  the  license  is  annexed  to  the, 
estate,  and  not  the  estate  to  the  license.  On 
its  face  and  in  terms  the  contract  leases, 
demises,  and  lets  the  land  and  then  declares 
the  purpose  of  the  letting.   Literally  it  grants 


an  estate  for  years  and  annexes  to  it  a 
license  to  take  the  oil.  The  estate  prevails 
over  the  license  in  rank,  because  it  is  a  right 
of  a  superior  nature,  an  estate  being  an  in- 
terest in  the  land  and  irrevocable,  while  the 
license,  without  the  estate,  would  carry  no 
interest  in  the  land  and  would  be  revocable 
at  the  will  of  the  licensor.  To  call  the  royal- 
ty rent  for  the  land,  the  subject-matter  of  the 
estate,  the  principal  and  superior  element  of 
the  lease,  is  therefore  both  reasonable  and 
accordant  with  legal  principles.  To  say  the 
license  is  part  and  parcel  of  the  estate  and 
that  the  royalty  is  the  rent  stipulated  for 
in  respect  of  the  estate  is  still  more  so.  The 
preliminary  license  to  explore  is  treated  by 
the  parties  as  an  inclusive  right,  for  there 
is  an  agreement  to  pay  periodical  rent,  which 
must  be  complied  with,  whether  the  lessee 
explores  or  not  It  is  not  compensation  for 
injury  to  the  land  occasioned  by  exploration, 
nor  for  occupation  of  the  land  in  exploration. 
It  is  called  rent  and  treated  as  renU  and 
the  royalty,  when  produced,  takes  its  place. 
On  the  establishment  of  the  relation  of  land- 
lord and  tenant  the  r^t  merely  changes  its 
form  and  rate.  As  already  stated,  the  lease 
usually  provides  that  the  royalty  shall  be 
paid  in  lieu  of  the  money  rent  which  ceases. 
Since  the  preliminary  license  is  clearly  in- 
clusive, the  license  to  sever  is  presumptively 
so,  because  it  Is  created  by  the  same  instru- 
ment, and  annexed  to  the  same  estate,  as  the 
other. 

The  demonstration,  conclusive.  In  my  opin- 
ion, that  an  oil  royalty  is  (1)  a  legal  entity 
separate  and  distiiict  from  the  land  and  oil 
in  place  and  their  titles,  though  related  to 
them,  whether  it  Is  a  rent  or  not,  (2)  sub- 
stantially a  rent  and  governed  and  treated 
as  rent,  and  (3)  technically  rent,  sustains 
the  major  and  basic  proposition  on  which 
the  decision  in  Campbell  v.  Lynch  stands. 
Being  such  an  entity,  it  is  not  the  land,  oil, 
nor  title  to  either.  It  may  be  owned,  held, 
enjoyed,  and  assigned  by  the  owner  of  the 
land.  It  is  not  merged  In  his  title  to  the 
land.  It  is  not  an  estate  in  the  land.  It  Is 
an  incorporeal  hereditament  whose  owner  has 
an  estate  in  it  besides  and  collateral  to  his 
estate  In  his  land,  whether  it  is  rent  or  not 
If  not  rent,  it  is  more  like  rent  than  any* 
thing  else  conceivable  or  known  to  the  law 
and  is  generally  treated  as  rent,  wherefore 
the  principle .  of  analogy  requires  rights 
respecting  It  to  be  tested  by  the  rules  and 
principles  governing  rents.  It  is  technically 
rent  payable  In  kind,  and  therefore  must  be 
governed  by  those  principles  and  rules,  one 
of  which  is,  as  shown  in  Campbell  v.  Lynch, 
that,  on  a  division  of  the  land  out  of  which 
it  Issues,  it  must  be  apportioned  among  the 
owners  of  the  parts  into  which  the  land  la 
divided  in  proportion  to  their  values. 

The  doctrUie  of  apportionment  of  rents  up- 
on a  division  of  the  land  embraced  by  a 
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lease  Is  conceded  In  the  opposing  opinion. 
Dissenting  opinion  in  Campbell  ▼.  Lynch. 
But  it  is  argued  that  the  rule  is  applicable 
only  in  the  case  of  a  general  lease,  one  cover- 
ing the  whole  estate  in  the  land.  An  oil 
lease  is  general.  It  covers  every  portion  of 
the  land  leased.  The  severance  authorized 
pertains  only  to  the  oil,  and  in  that  sense  it 
Is  limited  to  the  oil  sands  or  strata.  But 
every  other  lease  is  similarly  limited.  An 
agricultural  lease  limits  the  use  and  enjoy- 
ment of  the  land  to  the  surface;  Neverthe- 
less it  embraces  all  of  the  land.  The  rever- 
sioner cannot  go  in  and  tear  up  the  surface 
by  mining  or  other  operations  materially  in- 
terfering with  the  tenant's  use  and  enjoy- 
ment of  the  surface,  unless  he  has  reserved 
the  right  to  do  so,  and  the  tenant  himself 
cannot  open  mines,  unless  the  right  to  do 
so  is  vested  in  him  by  his  lease.  The  mining 
lessee  has  not  only  the  use  of  the  seam  or 
seams  leased,  but  also  of  such  portions  of 
the  surface  as  are  contracted  for  expressly 
or  impliedly.  Obviously  there  is  no  merit 
in  this  contention.  Another  arg^iment  against 
its  application  here  proceeds  upon  an  hypoth- 
esis that  is  practically  impossible,  because  it 
is  baldly  unreasonable.  It  supposes  a  state 
of  facts  so  manif^tly  unreasonable  that  it 
likely  never  has  occurred  and  never  will. 
Nobody  ever  leased  solely  for  com  growing 
an  entire  tract  of  land,  only  a  relatively 
small  portion  of  which  will  produce  com,  or 
an  entire  tract  of  land  to  obtain  the  use  of 
a  relatively  small  portion  of  it  for  fruit 
growing,  and  bound  himself  to  pay  rent  for 
the  whole  of  it.  Such  a  thing  is  legally 
possible,  however,  and,  if  it  should  occur,  the 
doctrine  of  apportionment  of  rent  would 
most  certainly  apply.  The  test  of  the  legal 
status  of  the  rent  is  not  the  use  the  lessee 
makes  of  the  leased  land.  It  is  what  he 
agrees  to  pay.  Higglns  v.  California  P.  & 
A.  Co.,  109  Cal.  304,  41  Pac.  1087.  Even 
though  he  should  not  use  the  land  at  all,  his 
agreement  to  pay  rent  binds  him.  A  lessee 
can  no  more  escape  payment  of  rent  on  the 
ground  of  nonuse  of  the  land  than  he  can 
escape  payment 'for  a  suit  of  clothes  he  has 
bought,  by  not  wearing  it.  Property  of  all 
kinds  may  be  dead-rented  and  often  is.  A 
lessee  is  bound  to  pay  the  rent  he  contracts 
to  pay,  whether  he  ever  becomes  a  tenant  or 
not.  If  he  agrees  to  pay  rent  on  an  entire 
tract  of  land,  the  rent  attends  and  goes  with 
the  reversion  in  the  entire  tract,  no  matter 
what  he  rents  it  for  or  uses  it  for,  or  whether 
he  uses  it  at  all;  and,  when  the  reversion 
is  divided,  the  rent  is  divided,  unless  there 
is  a  special  agreement  to  the  contrary.  But 
a  man  desiring  land  only  for  com  growing, 
out  of  a  large  tract  partly  adapted  to  that 
use  and  partly  unfit  for  it,  would  lease  only 
the  suitable  part,  and  a  man  desiring  land 
out  of  the  tract  for  fmit  growing  would 
lease  only  the  part  adapted  to  that  use.    If, 
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after  a  com  leaae  has  been  put  upcm  one 
part  and  a  fruit  lease  upon  the  other,  the 
land  should  be  so  divided  as  to  give  one 
party  all  of  the  com  land  and  the  other  all 
of  the  fruit  land,  there  would  be  no  ap* 
portionment,  of  course.  But,  if  it  should  be 
so  divided  as  to  give  each  a  portion  of  eadi 
leased  part,  both  rents  would  have  to  be 
apportioned.  Another  practically  impossible 
case  is  stated,  for  illustration,  in  respect  of 
timber.  Nobody  in  this  country  leases  land 
for  timber  cutting.  The  deed  always  grants 
the  trees  in  some  fdrm,  either  expressly  or 
by  necessary  implication,  conditionally  or  ab- 
solutely. Adkins  T.  Hiiff,  58  W.  Va.  645,  52 
S.  B.  773,  3  L.  B.  A.  (N.  S.)  649,  6  Ann.  Cas. 
246.  The  deed  or  contract  never  takes  the 
form  of  a  lease  nor  contains  any  provision 
for  compensation  that  can  be  reasonably  as- 
similated to  rent  But  it  said  the  owner  of 
the  purpart  on  which  the  mining  is  done 
may  be  prejudiced  and  injured  in  this;  that, 
while  the  lease  is  in  force,  oil  may  be  taken 
from  his  land  only  and  operations  may  not 
be  extended  to  the  other  parts,  so  as  to  give 
him  a  share  in  any  royalty  arising  from 
them.  This  argument  also  supposes  a  case 
excluded  by  the  theory  of  every  lease  as  well 
as  by  experience  in  the  oil  business.  When 
oil  or  gas  is  discovered  within  the  bounds  of 
the  lease,  the  lessee  has  a  motive  for  full 
development  of  the  whole  lease  and  produc^ 
tion  of  all  the  mineral  in  it,  and  his  failure 
to  produce  all  of  it,  when  it  ha];^;>ens,  if  ever, 
is  purely  accidental.  He  omits  some  of  it, 
because  he  does  not  find  it  or  because  he 
errs  in  judgment  as  to  its  quantity.  Or- 
dinarily a  lease  is  abandoned  if  at  all,  before 
any  mineral  is  taken  out,  and  all  of  the 
parts  released  from  its  burden.  But  the 
possible  prejudice  applies  in  all  kinds  of 
leases.  Under  an  agricultural  lease,  one 
part  of  the  land  may  be  subjected  to  a  great- 
er burden  by  the  tenant  than  others.  He 
may  practically  exhaust  its  fertility,  and  ren- 
der it  useless  for  years.  Surely  there  can 
be  no  merit  in  such  argument  Here  again 
I  repeat  that  the  contract,  not  the  use  of 
the  land,  fixes  the  status  of  the  rent-  Hig- 
glns V.  California  P.  &  A.  Co.,  dted. 

The  reiterated  fact  that  the  owners  of  the 
several  parts  take  respectively,  all  the  title 
and  estate  the  ancestor,  testator,  or  bank- 
rupt had  in  his  part  argues  nothing  against 
the  principles  or  conclusions  underlying  the 
decision  In  Campbell  v.  Lynch.  They  do  get 
it  They  get  the  legal  title  to  the  oil  and 
gas  as  well  as  the  land.  But  they  takf^  it 
subject  to  a  burden,  an  incumbrance,  just 
as  in  the  case  of  a  division  of  a  tract  of 
land,  incumbered  by  an  agricultural  lease. 
They  get  all  of  the  title  and  estate  in  the 
land,  but  in  that  they  get  only  the  reversion, 
for  that  is  all  their  predecessor  had.  Being 
assignees  of  the  reversion,  they  are,  by  all 
authority  except  the  unsound  decisions  in 
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this  dafls  of  cases,  entitled  to  the  rent  which 
was  legally  attached  and  annexed  to  the 
reversion,  while  he  held  It,  and  legally  went 
with  It  to  them ;  It  not  having  been  detached 
therefrom  by  any  agreement  It  was  a  right, 
an  Incorporeal  hereditament,  legally  attached 
to  the  land  and  collateral  to  the  title,  consti- 
tuting one  of  the  Incidents  of  title  or  owner- 
ship, and  accompanying  It  Into  whosesoever 
hands  It  might  go,  unless  reserved  or  de- 
tached by  a  reservation  or  assignment  there- 
of. In  none  of  these  cases  had  It  been  so 
detached.  '*The  rent  may  be  granted  away, 
reservhig  the  rent  by  special  words;  but  by 
a  general  grant  of  the  reversion  the  rent  will 
pass  with  It  as  Incident  thereto.*'  Blk.  Com. 
bk.  2,  p.  176.  The  admission  In  the  dis- 
senting onlnlon  in  Campbell  v.  Lynch  that 
rent  arising  under  a  general  lease  Is  appor- 
tlonable  In  the  event  of  a  division  of  the 
land  necessarily  admits  this  doctrine,  and  al- 
so that  a  rent  Is  a  legal  entity  distinct  from, 
but  collateral  and  Incidental  to,  the  land. 
Hence  this  whole  c<mtroversy  narrows  down 
to  a  single  Issue,  namely,  whether  the  royal- 
ty In  an  oil  and  gas  lease  Is  technically  or 
substantially  a  rent  That  It  Is  there  can- 
not be  the  slightest  doubt 

For  the  most  part  the  decision  In  Klmbley 
V.  Luckey  (Okl.)  179  Pac.  928,  Is  predicated 
upon  Ohio,  Indiana,  and  Arkansas  prece- 
dents, the  dissenting  opinion  In  Campbell  v. 
Lynch,  and  the  decision  In  Pittsburgh,  etc., 
Co.  V.  Ankrom,  the  fallacies  and  unsoundness 
of  which,  I  think,  I  have  fully  and  clearly 
demonstrated.  It  admits  the  doctrine  of  ap- 
portionment of  rents,  but  attempts  to  ex- 
clude It  on  two  grounds:  (1)  Lack  of  provi- 
sion for  it  tn  the  contract;  and  (2)  inap- 
plicability to  tenancies  under  oil  and  gas 
leases  in  that  state.  The  first  ground  of 
exclusion  Is  baldly  and  obviously  unsound. 
To  effect  apportionment,  In  case  of  division 
of  the  land,  no  contract  therefor  is  neces- 
sary or  required  In  any  jurisdiction.  The 
law  makes  the  apportionment  as  a  legal  re- 
sult of  the  division,  in  the  absence  of  an 
agreement  excluding  it  An  agreement  is  re- 
quired not  to  apply  the  doctrine,  but  to  pre- 
vent its  application.  It  was  not  provided 
for  by  contract  in  any  of  the  cases  dted  In 
Campbell  v.  Lynch.    Read  this  ancient  law: 

"A  proportionable  part  of  the  rent  passes  im- 
mediately with  the  reversion,  and  the  tenant  is 
not  prejudiced  by  the  remedies  which  follow  the 
right,  becaase  it  is  in  his  power,  and  it  is  his 
duty,  to  prevent  the  several  snits  and  distress- 
es by  a  punctual  payment'*  1  Thom.  Coke,  366, 
note  369,  quoted  in  Reed  v.  Ward,  22  Pa.  144. 

See,  also,  Bank  v.  Wise,  8  Watts  (Pa.)  404. 
Read  also  this  modem  law: 

"So  in  case  of  a  transfer  of  the  reversion  In 
a  part  of  the  premises  the  transfer  carries  with 
it  a  proportionate  part  of  the  rent;  such  a 
transfer  in  no  sense  constitutes  a  wrong  to  the 
tenant  and  therefore  the  law  will  apportion  the 


rent."  16  R.  C.  L.  p.  916,  citing,  among  other 
well-considered  cases  sustaining  the  text,  Swint 
V.  McCahnont  Oil  Co.,  184  Pa.  202,  38  Atl. 
1021,  63  Am.  St  Rep.  791,  involving  an  oil 
royalty,  and  L.  R.  A.  1915C,  note,  p.  223. 

The  other  ground  upon  which  the  Oklaho- 
ma court  excludes  application  of  the  com- 
mon-law doctrine  is,  I  submit,  equally  base- 
less. It  is  that  that  court  knows,  as  a  mat- 
ter of  common  knowledge,  that  it  has  been 
the  general,  if  not  universal,  custom  in  that 
state,  from  the  first  discovery  of  oil  and  gas, 
for  the  royalty  to  be  paid  the  owner  of  the 
lands  on  which  the  wells  were  located,  and 
from  which  production  was  had.  xi  cae  re- 
lation of  landlord  and  tenant  exists  between 
the  lessor  and  lessee,  as  clearly  it  does,  no 
such  custom,  however  long  continued,  can 
change  the  law  applicable  to  that  relation. 
And,  even  though  the  royalty  be  not  strictly 
and  technically  rent,  it  is  more  like  rent 
than  anything  else  legally  conceivable  and  is 
generally  treated  as  rent  wherefore  the  prin- 
ciple of  analogy,  which  courts  universally 
apply  in  doubtful  cases,  obligates  courts  and 
judges  so  to  regard  and  treat  it  In  Rennell 
V.  Bishop  of  Lincoln,  3  Ring.  224,  266,  Best, 
O.  J.,  said: 

"I  endeavored  to  find  other  cases  from  which 
I  could  safely  reason  by  analogy  to  that  now  to 
be  decided." 

In  Morris  v.  Clarkson,  8  Swanst,  569,  561, 
Sir  Wm.  Grant,  M.  R,  said: 

"It  is  necessary,  therefore,  to  proceed  upon 
principle  and  decisions  in  analogous  cases." 

On  legal  demands  we  apply  the  statute  of 
limitations  in  equity  by  analogy.  Thompson 
V.  Whltaker  Iron  Co.,  41  W.  Va.  574,  23  S. 
B.  796 ;  Smith  v.  Wehrle,  41  W.  Va.  270,  23 
S.  B.  712 ;  Wilson  v.  Harper,  25  W.  Va.  179. 
I  have  no  doubt  there  are  thousands  of  in- 
stances noted  in  the  books  in  which  the  prin- 
ciple has  been  recognized  and  followed. 
Here  is  the  closest  and  strongest  analogy 
possible;  wherefore  it  is  binding  upon  the 
courts  and  citizens  alike.  But  how  does  the 
Oklahoma  court  Judicially  know  what  it  as- 
sumes to  know,  if  it  be  true?  We  judicially 
know  oil  development  of  noticeable  propor- 
tion in  Oklahoma  does  not  date  back  beyond 
the  year  1900,  for  it  is  an  historical  fact. 
It  has  existed  in  this  state  at  least  three 
times  as  long,  and  we  are  not  judicially  ad- 
vised of  any  such  general  or  uniform  custom. 
No  authority  is  dted  for  the  proposition  that 
a  court  can  take  Judicial  notice  of  such 
transactions,  if  they  have  occurred,  and  I 
seriously  doubt  the  existence  of  such  author- 
ity. They  are  neither  historical  nor  scientif- 
ic facts  nor  general  usages  and  customs  of 
trade  or  conduct  They  are  mere  isolated 
transa'ctions  between  Individuals  in  dealings 
in  property  that  may  be  handled  in  a  variety 
of  ways.     Moreover,  I  do  not  understand 
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that  cnstom  or  usage  makes  law  in  the  gen- 
eral sense  of  the  term,  unless  It  Is  ancient 
It  may  become  a  part  of  a  contract  by  actu* 
al  or  presumptive  adoption,  but  the  decision 
Is  not  put  upon  the  ground  that  the  particu* 
lar  contract  was  made  with  reference  to  any 
general  or  particular  custom.  To  be  a  law, 
a  custom  must  have  existed  for  so  long  a 
time  that  "the  memory  of  man  runneth  not 
to  the  contrary."  1  Blk.  Com.  pp.  76,  77; 
Ulmer  v.  Famsworth,  80  Me.  500,  15  Atl.  05 ; 
Freary  t.  Oooke,  14  Mass.  488.  Fifteen  or 
twenty  years  will  not  suffice.  As  this  sup- 
posed custom  cannot  have  the  force  of  law, 
the  decision  could  have  no  other  foundation 
than  the  opinion  of  the  court  as  to  what  the 
law  of  the  subject  is,  as  determined  by  legal 
principles  and  the  analogies  of  the  law ;  and 
in  them  it  has  no  foundation,  as  has  been 
clearly  demonstrated. 

Lastly  it  is  argued  in  the  Oklahoma  case 
that  the  owner  of  the  part  of  the  land  from 
which  oil  is  not  produced  is  not  entitled  to 
any  portion  of  the  royalty,  because  it  cannot 
be  assumed  that  there  is  any  oil  in  it  For 
the  purposes  of  every  oil  and  gas  lease,  in 
contests  over  rights  under  them,  it  must  be 
assumed  that  there  is  oil  and  gas  under  ev- 
ery part  of  the  land  embraced  in  the  lease 
until  the  contrary  has  been  shown.  The 
parties  to  the  lease  assume  its  existence  and 
contract  with  one  another,  upon  that  assump- 
tion as  a  basis.  Having  done  so,  they  can- 
not deny  the  truth  of  the  fact,  and  courts 
must  take  the  contract  as  they  made  it  and 
bound  themselves  by  it  I  have  no  doubt  the 
Oklahoma  trial  courts  have  so  treated  and 
enforced  such  leases,  nor  that  they  have 
been  sustained  in  such  action  by  the  court  of 
last  resort  When  a  trespasser  enters  upon 
such  a  lease  and  begins  drilling  for  oil  or 
gas,  an  injunction  at  the  suit  of  the  lessee 
lies  to  restrain  him,  without  proof  of  the 
existence  of  the  minerals  in  the  land.  Trees 
V.  Eclipse  Oil  Co.,  47  W.  Va.  107,  34  S.  E. 
933;  Eclipse  Oil  Co.  v.  South  Penn.  Oil  Co., 
47  W.  Va.  84,  34  S.  E.  923 ;  Bettman  v.  Har- 
ness, 42  m  Va.  433,  26  S.  E.  271,  36  L.  R.  A 
666.  A  mere  trespass  Is  not  enjoinable.  The 
injunction  must  go  to  prevent  the  taking  out 
of  oil,  working  irreparable  injury  to  the 
lessee. 

"There  is  no  exception  to  the  rule  that  the 
fair  and  voluntary  execution  of  a  sealed  instru- 
ment is  conclusive,  against  all  who  seal  it,  of 
everything  admitted  in  it"  Hoke  t.  Hoke,  3 
W.  Va.  561;  Point  Pleasant  v.  Greenlee  et  al., 
63  W.  Va.  207.  60  S.  E.  601,  129  Am.  St  Eep. 
971;   Monteith's  Case,  15  Grat  (Va.)  172. 

I  have  already  quoted  authority  holding 
that  the  lessee  has  no  legal  ground  of  ob- 
jection to  apportionment  on  account  of  the 
slight  inconvenience  it  may  occasion  him. 
Nor,  in  case  he  has  paid  all  of  the  royalty 
to  one  of  the  parties,  is  there  any  danger  of 
liability  to  others  for  their  shares.   After  the 


division,  the  parties  entitled  to  the  rent  have 
a  Joint  or  Joint  and  several  demand  against 
the  lessee  for  it  Kitchen  v.  Buckly,  1  Lev. 
109;  Kidgeley  v.  Lovelace,  Oarthew,  289, 
Holt,  74,  12  Mod.  45.  This  is  not  said  by 
way  of  decision,  for  the  question  is  not  be- 
fore us,  but  the  observation  is  germane.  A 
demand  of  that  nature  may  be  discharged  by 
payment  of  the  whole  amount  thereof  to  any 
one  of  those  entitled  to  it  Hatfield  v.  Coun- 
ty Court,  75  W.  Va.  595,  84  S.  B.  335 ;  Allen 
V.  South  Penn  Oil  Co.,  72  W.  Va,  155.  77  S. 
E.  905. 

The  opinion  in  Pittsburgh,  etc.,  Co.  v.  An- 
krom  admits  the  hardships  resulting  from  the 
application  of  the  doctrine  of  that  case.  It 
is  also  admitted  in  the  opinion  delivered  in 
Lynch  v.  Davis,  79  W.  Va.  437,  442,  92  S.  E. 
427,  L.  R.  A  1917F,  566.  I  here  state  what 
I  have  been  reluctant  to  mention,  although 
it  has  been  apparent  all  the  time,  namely, 
that  the  construction  opens  wide  the  door 
to  the  rankest  kind  of  imposition.  The 
lessee  can  drill  on  any  one  of  the  parts  he 
may  see  fit  to  select,  and  he  may  make  his 
location  depend  upon  what  he  can  get  the 
owner  of  one  of  the  parts  to  concede  to  him, 
by  way  of  inducement.  He  can  delay  and 
bargain  with  the  different  parties  until  he 
obtains  a  bonus  or  reward  in  money  or  a 
share  of  the  royalty,  for  drilling  on  his 
part,  and  in  consideration  of  his  draining  th^. 
oil  from  the  other  parts  through  the  wells 
on  that  part  He  may  dicker  with  one  owner 
so  as  to  obtain  the  royalty  in  his  part  or  a 
share  of  it,  and  thus  drain  the  other  parts 
for  his  own  benefit  There  would  be  no 
fraud  in  such  a  transaction,  if,  properly  con- 
strued, the  lease  permits  it,  as  a  majority  of 
the  court  say  it  does.  It  would  be  legally  Jus- 
tifiable, under  their  construction,  and  yet  in 
many  instances  it  would  be  ruinous  to  all  of 
the  parties  save  one  of  the  owners  and  the 
lessee.  The  tract  may  be  small  and  rich  in 
oiL  In  many  instances  highly  productive 
wells  are  put  down  on  neighboring  or  ad- 
Joining  town  lots.  A  single  well  located  on 
one  of  the  five  parts  into  which  a  five  or  ten 
acr«  lot  may  be  divided  will  take  out  all  the 
oil  under  all  of  the  parts,  to  the  enrichment 
of  the  lessee  and  tiie  owner  of  that  part  and 
the  utter  deprivation  of  the  owners  of  the 
other  parts  of  what  legally  as  well  as  moral- 
ly belongs  to  them.  It  is  suggested  in  the 
Oklahoma  case  that  the  injured  parties  in 
such  case  might  have  legal  remedies  for  their 
protection.  They  would  not  unless  some 
court  could  find  a  way  to  split  a  single  lease 
into  two  or  more  leases,  against  the  will  of 
the  lessee  and  in  violation  of  the  terms  and 
legal  effect  of  his  lease.  I  know  of  no  prin- 
ciple upon  which  that  can  be  done.  His  con- 
tract as  made,  obligates  him  to  take  out  the 
oil  with  reasonable  diligence  and  protect 
only  the  exterior  boundary  lines  of  the  tract 
of  land  embraced  in  his  lease.     Can  any 
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court  Impose  upon  hSm  the  further  obligation 
of  protection  of  a  dozen  interior  division 
lines?  He  lias  done  nothing  to  alter  the 
character  of  his  contract.  The  addition  of 
such  an  obligation  cannot  be  founded  upon 
any  conduct  of  his,  for  he  is  proceeding  to  do 
Just  what  he  contracted  to  do — take  out  the 
oil  with  due  diligence  and  protect  the  exteri- 
or lines.  When  and  how  did  any  court  ever 
obtain  authority  to  make  new  contracts  for 
men,  or  to  alter  them  according  to  its  no- 
tion of  what  they  should  be?  I  predict  that 
no  court  will  ever  hold  that  any  such  addi- 
tional Obligation  can  be  imposed. 

The  doctrine  of  Oampbell  v.  Lynch  and 
Lynch  y.  Davis  exposes  the  lessee  to  no  pos* 
sible  danger,  gives  him  all  he  is  legally  or 
morally  entitled  to,  and  imposes  no  buraen 
upon  him  that  he  would  not  have  been  under 
if  no  division  of  the  land  had  occurred. 
Why  he  should  be  dissatisfied  with  it  and 
stubbornly  and  relentlessly  resist  it  upon  all 
occasions,  I  am  unable  to  understand,  unless 
he  has  somewhere  endeavored  to  avail  him- 
self of  the  unconscionable  advantage  for 
which  the  other  construction  opens  the  way, 
and  fears  his  hold  upon  it  may  be  broken. 
That  is  the  only  way  in  which  he  can  lose 
'anything,  under  the  construction  for  which  I 
contend,  and  what  he  would  so  lose  he  has 
no  moral  right,  to. 

Respecting  Judge  Miller's  Opinion. 

In  his  opinion  concurring  with  Judge 
RITZ,  Judge  MILLER  wholly  misappre- 
hends the  propositions  laid  down  and  the 
conclusions  drawn  from  them  in  the  forego- 
ing opinion.  The  most  diligent  search  and 
the  closest  scrutiny  by  the  most  astute  mor- 
tal on  earth  will  not  reveal  a  statement  nor 
an  intimation  therein  ''that  the  oil  in  place, 
burdened  with  the  lease  previously  executed, 
did  not  go  to  the  devisees  under  the  will." 
I  very  emphatically  said  it  did.  I  quote  this 
from  my  opinion: 

"They  [the  owners  of  the  several  parts]  do 
get  it.  They  get  the  legal  title  to  the  oil  and 
gas  as  well  as  the  land.  But  they  take  it  snb- 
ject  to  a  burden,  an  incumbrance,  just  as  in  the 
case  of  a  division  of  a  tract  of  land,  incumber- 
ed by  an  agricultural  lease." 

Is  that  not  plain,  distinct,  and  emphatic? 

Laboring  under  this  misapprehension,  he 
endeavors  to  run  my  ultimate  conclusion 
down  to  some  sort  of  a  vaguely  indicated 
absurdity.  Having  stated  what  I  did  not 
say  and  the  exact  contrary  of  what  I  did 
say,  he  asserts  one  of  my  purposes  is  to  sup- 
port the  contention  "that  the  royalty  thus 
reserved  out  of  the  oil  is  rent.*'  I  have  not 
said  the  royalty  was  reserved  in  any  such 
way,  nor  that  it  was  "reserved*'  at  all,  nor 
that,  legally  speaking,  it  is  a  share  of  the 
oil  or  oil  at  all.  It  is  the  right  to  demand 
and  have  from  the  lessee  first  money,  until 


production,  and  then  oil  in  lieu  of  money; 
the  right  being  an  intangible  thing,  lik^  the 
right  to  have  a  promise  or  agreement  per- 
formed, and  being  further  what  the  law 
terms  an  incorporeal  hereditament.  As  to 
the  oil  to  be  delivered  in  satisfaction  of  the 
right,  like  money  paid  in  discharge  of  a  debt, 
it  exists  before  production,  as  well  as  after. 
In  legal  contemplation,  it  is  not  the  oil  ei- 
ther in  place  or  after  severance.  I  have 
plainly  and  distinctly  said  so  in  the  opinion. 
Quoting  again,  I  take  this  from  it: 

"It  [an  oil  royalty]  is  a  right  to  a  share  of 
the  oil  taken  from  the  land,  not  the  oil  when 
produced,  which  is  only  the  product  or  frait 
of  the  right" 

And  I  predicated  that  assertion  on  Black- 
stone's  language,  saying: 

"An  incorporeal  hereditament  is  a  right  issu- 
ing out  of  a  thing  corporate.  *  *  *  It  is 
not  the  thing  corporate  itself,  *  *  •  but 
something  collateral  thereto.  ♦  •  •  And  in- 
deed, if  we  would  fix  a  dear  notion  of  an  in- 
corporeal hereditament,  we  must  be  careful 
not  to  confoimd  together  the  profits  produced 
and  the  thing  or  hereditament  which  produces 
them." 

The  two  basic  propositions  of  my  position, 
as  set  forth  in  Campbell  v.  Lynch  and  in  my 
dissenting  opinion  in  this  case,  are  that  the 
lease  vests:  (1)  In  the  lessee  either  an  es- 
tate for  years  in  the  land,  in  consideration 
of  rental  to  be  paid  first  in  money  and  then  in 
oil,  which  does  not  Include  nor  carry  title  to 
the  land  or  oil,  or  an  incorporeal  heredita- 
ment, the  right  to  take  out  the  oil.  In  con- 
sideration of  rental  or  quasi  rental  to  be  paid 
in  money  and  then  In  oil,  which  does  not  in- 
clude nor  carry  title  to  the  land  or  the  oil ; 
and  (2)  in  the  lessor  another  incorporeal 
hereditament,  the  right  to  demand  and  have 
from  the  lessee  the  rental  or  quasi  rental 
called  royalty,  from  time  to  time,  as  it  shall 
become  due  and  payable.  No  intelligent  read- 
ing of  the  two  opinions  or  either  of  them  will 
fail  to  disclose  these  two  propositions,  nor 
will  it  disclose  anything  inconsistent  with 
either  of  them,  unless  it  be  a  possibly  inaccu- 
rate statement  in  the  former  opinion,  81  W. 
Va.  379,  94  S.  B.  741,  L.  R.  A.  1918B,  1070, 
saying  the  royalty  is  '^he  fruit  of  a  burden 
upon  the  title  created  by  a  covenant  running 
with  the  land."  MThat  I  intended  to  say  was 
that  it  was  the  consideration  for  the  burden 
and  the  fruit  or  product  of  the  incorporeal 
rlg^t  to  demand  and  receive  it.  "^  Production 
makes  the  lessee's  estate  for  years  or  incor- 
poreal right  to  take  the  oil,  whichever  it  may 
be,  and  the  lessor's  incorporeal  right  to  have  a 
share  of  it,  each,  bear  and  yield  its  fruit  or 
product,  like  a  tree  or  vine.  •  Neitiier  of  these 
rights  is  the  oil  itself  in  place  or  out  of  place^ 
and  neither  issues  out  of  the  other.  They  are 
separate  and  distinct,  though  related,  rights, 
and  each  pertains  to  the  land,  the  former  be- 
ing a  right  to  do  things  on  the  land  and  take 
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away  part  of  it,  and  the  other  a  right  of  com- 
pensation to  the  owner  of  the  land,  for  the 
use  and  occupation  thereof  allowed  by  the 
lease  for  the  exercise  of  the  other  right  upon 
and. in  the  land.  I  have  rei)eatedly  declared 
with  emphasis  that  neither  of  these  rights  is 
the  land,  the  oil  in  place  or  out  of  place,  nor 
the  title  to  either  the  land  or  oil  or  any  part 
of  either  of  them.  If  the  former  is  an  estate 
for  years,  as  I  have  demonstrated  it  is,  tiie 
royalty  is  strictly  and  technically  rent,  if 
the  former  is  only  an  incorporeal  right  exer- 
cisable upon  and  in  the  land  and  all  of  it,  if 
the  lessee  sees  fit  to  use  all  of  it,  then  the 
royalty  is  substantially  rent,  quasi  rent,  the 
practical  equivalent  of  r^it,  and  governed 
by  rules  and  principles  of  the  law  of  rent, 
because  they  better  apply  to  it,  more  nearly 
fit  it  in  all  respects,  than  any  other  rules 
and  principles  to  be  found  in  all  the  realm 
of  the  law.  Being  so  treated,  it  is  no  part  of 
the  land. or  oil  or  the  title  to  either  of  them, 
and  yet,  by  all  law,  it  is  a  separate  ai^d  dis- 
tinct legal  entity. 

My  admission  that  a  rent  cannot  issue  out 
of  an  incorporeal  hereditament  was  and  is 
accompanied  by  an  explicit  declaration  that 
the  royalty  provided  by  an  oil  lease  does  not 
issue  or  come  out  of  the  right  granted  to  the 
lessee,  his  incorporeal  hereditament,  if  it  is 
one,  and  not  an  estate  for  years  in  the  land, 
nor  out  of  such  estate,  if  his  right  is  such. 
In  proof  of  this,  I  again  quote  from  what  I 
have  safd: 

"But  the  royalty  does  not  come  out  of  the 
privilege  granted  by  the  lease.  It  is  compensa- 
tion for  the  privilege,  if  the  lease  creates  only 
a  privilege  in  the  lessee.  The  privilege  is  an 
incorporeal  hereditament  exercisable  in  the 
land,  and  the  royalty  is  an  incorporeal  heredita- 
ment issuing  out  of  the  land  and  compensating 
the  owner  for  its  use  or  for  the  incorporeal 
right." 

In  the  face  of  this  plain  statement,  how 
can  my  learned  Associate  complacently  say, 
with  any  degree  of  consistency,  that  the  theo- 
ries I  apply  are  self-contradictory,  or  inti- 
mate that  I  have  said  the  royalty  issues  out 
of  the  incorporeal  right,  or  is  part  of  the  oil 
or  identical  with  the  oil?  If  he  does  not 
mean  what  he  says  and  intends  to  say,  my 
theories  or  one  of  them  is  legally  impossible, 
he  has  not  indicated  which  one  he  regards  as 
being  impossible,  nor  given  us  any  authority 
for  his  opposing  position  other  than  a  few 
decisions  of  other  courts,  which  have  never 
attempted  to  disprove  either  of  -them  and  his 
own  mere  ipse  dixit ;  while  I  have  fully  and 
clearly  demonstrated  and  proved  the  soimd- 
ness  and  perfect  consistency  of  both  theories, 
the  separate  and  distinct  characters  of  the 
two  rights,  and  the  issuance  of  the  royalty 
out  of  the  land,  within  the  legal  meaning  of 
the  word  "issue"  as  used  in  this  connection, 
by  the  best  and  most  highly  respected  author- 
itlei  to  be  found  in  Snglish  and  American 


▼.  MUSOBAVB  317 

S.B.) 

Jurisprudence.  I  have  not  meziely  made  an 
assertion  and  called  upon  my  opponents  to 
accept  it  or  prove  it  untrue. 

Recurring  to  Judge  MILLER'S  false  prem- 
ise arising  from  misinterpretation  of  what  I 
have  said,  which  is  flatly  contradicted  by 
what  I  have  said,  I  renew  my  effort  to  en- 
lighten him  as  to  what  my  position  respecting 
the  status  of  the  royalty  was  at  the  date  of 
transition  of  the  title  to  the  land  and  oil  from 
the  testator  to  the  devisees.  The  oil  in  place, 
title  and  all,  went  to  the  devisees  by  wUl^ 
But  it  was  not  the  royalty  and  did  not  in- 
clude the  royalty.  They  collectively  took  all 
the  right,  title,  and  interest  in  the  land 
the  testator  had.  But  that  did  not  include 
the  royalty.  They  did  get  the  royalty,  which 
was  a  separate  entity,  as  a  legal  consequence 
and  result  of  the  acquisition  of  the  title  to 
the  land  and  oU,  Just  as  a  man  by  legal  con- 
sequence gets  the  interest  on  a  debt  past  due 
in  the  absence  of  a  contract  stipulating  for 
it  It  passed  to  them  as  an  Incident  of  their 
ownership  of  the  land  and  oil.  Before  the 
will  took  effect,  it  was  held  by  the  testator  as 
an  incident  of  his  ownership  of  the  same 
land  and  oil.  In  neither  case  was  it  title  to 
the  land  or  oil,  in  whole  or  in  part,  nor  in- 
cluded in  the  title.  It  was  a  collateral  right 
based  upon  contract,  intangible  as  many  oth- 
er rights  evidenced  by  notes,  bonds,  contracts, 
and  covenants  in  deeds  are,  and*  Just  as  firm- 
ly imbedded  in  law  as  they,  and  it  attended 
.and  accompanied  the  ownership  of  the  land, 
whether  in  the  hands  of  its  creator  or  his 
alienee,  unless  detached  from  it  by  contract. 
Without  that  the  devisees  did  not  get  all  the 
rights  of  the  testator  In,  attendant  upon,  and 
annexed  to  the  land.  Without  it,  they  got  his 
incumbered  title,  but  not  an  important  col- 
lateral right  which  the  law  annexes  to  the 
title,  unless  it  is  reserved  or  detached  by  con- 
tract, as  an  offset  to,  or  compensation  for,  the 
incumbrance.  In  the  testator's  hands  this  in- 
corporeal right,  be  it  strictly  rent  or  not, 
was  an  entirety  as  well  as  an  entity,  and  was 
not  divided  among  the  devisees  by  the  willt 
for  the  will  does  not  mention  it.  But,  as  each 
devisee  obtained  a  portion  of  the  entire  land 
out  of  which  it  issues  and  to  the  title  of 
which  it  is  legally  annexed,  the  law  appor- 
tions it  among  them  as  it  does  in  every  other 
case  of  contractual,  Judicial,  or  testamentary 
division  of  a  tract  of  land  incumbered  by  a 
lease  and  yielding  an  entire  rent  It  was  in 
his  hands  an  intangible,  contractual  right, 
called  an  incorporeal  hereditament  because  it 
is  intangible,  issuing  out  of  his  land  because 
the  contract  related  to  it  and  made  It  yield 
him  a  return  for  its  use  and  occupation  by 
the  other  party  to  the  contract,  .or,  more  ac- 
curately speaking,  conferred  upon  him  the 
right  to  make  it  yield  such  return,  for  it  enti- 
tled him  to  the  return  In  money  or  oil, 
whether  the  lessee  used  the  land  or  not  It 
stood  upon  the  contract,  not  the  title  nor  the 
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ase  of  fhe  land.  On  this  point,  as  well  as  in 
reply  to  arguments  against  my  position,  I 
quote  the  following  from  Higglns  v.  Califor- 
nia P.  &  A.  Co.,  109  Cal.  304,  41  Pac  1087 : 

"The  fact  that,  prior  to  the  commencement 
of  this  action,  the  lessee  had  elected  to  mine 
only  in  that  part  of  the  'deposit'  lying  within 
the  Ashley  tract,  detracts  nothing  from  the 
rights  of  Higgins  to  demand  his  proper  share 
of  the  royalty,  nor  from  the  obligation  of  de- 
fendant to  pay  it.  The  royalty  of  50  cents  on 
each  ton  of  rock  mined  was,  by  the  terms  of  the 
lease,  to  be  paid  to  the  lessors,  not  to  the  indi- 
vidual lessor  from  whose  land  the  rock  may 
have  been  mined.  The  lease  does  not  restrict 
the  mining  to  any  particular  part  of  the  deposit 
at  any  time.  •  ♦  •  The  royalty  per  ton  of 
rock  mined  is  but  a  mode  of  estimating  the  rent 
to  be  paid  for  the  right  to  occupy  exclusively 
the  whole  premises  demised,  and  to  mine  any 
part  or  all  parts  thereof  at  any  time  during 
the  term  at  the  election  of  the  lessee." 

In  laying  down  the  unjust  and  oppressive 
rule  to  which  a  majority  of  this  court  are 
about  to  commit  themselves,  the  Ohio,  Indi- 
ana, and  some  other  courts  have  ignored  the 
legal  basis  of  that  well-considered  decision 
awarding  a  Just  and  equitable  result,  and 
have  substituted  for  it  considerations  of  mere 
expediency  and  hypertechnical  assumptions 
that  do  not  bear  the  application  of  legal  tests. 
In  all  other  similar  cases  the  contract  is  al- 
lowed to  control  and  define  the  rights  of  the 
parties.  Here  these  courts  set  it  aside  and 
substitute  their  own  creations  for  it 

That,  wliile  a  man  owns  land,  he  cannot 
also  own  a  right  collateral  to  the  land,  creat- 
ed by  a  contract  relating  to  his  land,  is  a  new 
doctrine  to  me.  Th^re  was  a  time,  we  are 
told,  when  men  did  not  or  could  not  have  any 
notion  whatever  of  a  promise  or  agreement 
as  the  foundation  of  a  civil  right  or  oDliga- 
tion  enforceable  by  any  sort  of  legal  pro- 
cedure. Sale  and  exchange  were  known  to 
the  law  only  as  completed  transactions,  leav- 
ing no  outstanding  duty  to  be  enforced.  In 
the  case  of  a  loan  the  lender  claimed,  not 
what  had  been  promised  him,  but  the  very 
thing  he  had  loaned.  Pollock  &  Maitland, 
Hist  Eng.  Laws,  voL  2,  p.  185.  To  find  a 
trace  of  this  primitive  legal  infirmity,  in  mod- 
em Jurisprudence,  evidenced  by  the  line  of 
decisions  upon  which  a  majority  of  this  court 
now  rely  for  their  position,  is  truly  amazing. 

Every  rent  is  created  by  a  contract  express 
or  implied.  It  is  a  right  given  by  the  con- 
tract, not  money  or  property  produced  by  the 
right,  although  that  is  often  called  rent  Ac- 
cording to  all  authority,  a  rent  so  created 
'Issues  out  of  the  land,"  not  out  of  the  les- 
see's estate  in  the  land.  "Rent  is  a  return  or 
compensation  for  the  possession  of  some  cor- 
poreal inheritance.  A  certain  profit,  either  in 
money,  provisions,  or  labor,  Issuing  out  of 
lands  and  tenements,  in  return  for  their  use." 


Bouv.  Law  Diet  Substantially  the  same  defi- 
nition is  found  in  2  Kent's  Commentaries, 
460.  It  is  the  compensation  received  by  the 
owner  of  the  soil  from  the  occupant  thereof. 
Lombard  v.  Boyden,  5  Allen  (Mass.)  254 ; 
Bledsoe  v.  Nixon,  69  N.  a  89,  12  Am.  Bep. 
642;  Flsk  v.  Brayman,  21  R.  I.  195,  42  AtL 
878 ;  Clarke  v.  Cobb,  121  Cal.  595,  54  Pac.  74 ; 
Parsell  v.  Stryker,  41  N.  Y.  483;  Otis  v. 
Conway,  114  N.  Y.  13,  20  N.  E.  628 ;  Payn  r. 
Beal,  4  Denio  (N.  Y.)  412;  Van  Wlcklen  v. 
Paulson,  14  Barb.  (N.  Y.)  655;  Words  and 
Phrases,  First  and  Second  Series.  This  defi- 
nition applies  to  the  many  thousands  of  in- 
stances in  which  leases  have  granted  an  es- 
tate for  years  and  the  lessee  has  agreed  to 
pay  rent  In  all  of  them  the  rent  is  deemed 
to  issue  out  of  the  land,  not  out  of  the  estate 
granted.  It  Is  compensation  for  the  use  of 
the  land.  That  is  what  Is  meant  by  its  ''is- 
suing out  of  land.'*  The  royalty  in  an  oil 
lease  is  Just  as  clearly  compensation  for  ^the 
use  of  the  land  as  the  rent  payable  under  an 
industrial,  mercantile,  or  agricultural  lease; 
wherefore  it,  too,  obviously  issues  out  of  the 
land,  within  the  legal  meaning  of  the  terms. 
No  authority  says  it  issues  out  of  the  estate 
or  other  right  granted,  and  I  have  not  said 
so.  The  terms  of  the  definition  requiring  it 
to  '*issue  out  of  land"  are  satisfied,  when  the 
right,  rent,  comes  to  the  owner  of  the  land 
in  return  or  compensation  for  some  estate 
granted  out  of  his  land  or  some  right  granted 
by  him,  to  use  his  land. 

I  am  authorized  to  say  that  WILLIAMS, 
President,  concurs  in  all  I  have  said  on  this 
subject 


(86  W.  Va.  624) 

FIRST  NAT.  BANK  OF  FAIRMONT  et  at.  V. 
SMITH  et  al.     (No.  98.) 

(Supreme  Court  of  Appeals  ot  West  YirginUu 

March  2,  1920.    Rehearing  Denied 

May  19,  1920.) 

(ByUahuB  'by  the  CowrL) 

1.  Banks  and  banking  ^=967— Assignment  of 
all  Its  assets  transfers  liability  of  directors  to 
bank  for  misappropriation  of  its  foods. 

An  assignment  by  a  bank  of  all  of  its  as- 
sets of  every  kind,  character,  and  description, 
wheresoever  situate,  will  transfer  to  the  as- 
signee therein  the  liability  of  the  directors  to 
such  assignor  bank  for  misapplication  or  mis- 
appropriation of  its  funds  due  to  mismanage- 
ment or  misconduct 

2.  Banks  and  banking  ^=»67— Assignment  of 
all  assets  will  pass  them  notwithstanding  It 
describes  particular  Items. 

The  assignment  by  a  bank  of  all  of  its 
assets  of  every  kind,  character,  and  descrip- 
tion, wheresoever  situate,  will  pass  to  the  as- 
signee therein  all  of  the  assignable  assets  of 
such  bank,  notwithstanding  such  assignment 
after  the  terms  above  mentioned  may  describe 
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certain  particular  items,  which  do  not  indade 
the  whole  of  such  bank's  assets,  as  being  in- 
cluded within  the  terms  of  the  assignment. 
Such  particular  mention  of  specific  items  will 
not  limit  the  effect  of  the  assignment  thereto. 

3.  Banks  and  banking  ^a»67— Equity  ^s»l04— 
Suit -by  transferee  bank  to  recover  assets  re- 
maining after  satisfaction  of  indebtedness 
may  make  liquidating  committee  and  trans- 
feror bank  parties  plalntifP. 
A  suit  in  equity  to  recover  a  particular 
claim  should  be  prosecuted  in  the  name  of 
the  beneficial  owner  thereof,  and  where  a  bank 
has  transferred  sJl  of  its  assets  to  another 
bank,  and  by  the  contract  of  assignment  has 
created  a  liquidating  committee,  with  powers 
to  prosecute  suits  for  the  recovery  of  said  as- 
sets, and  there  is  further  provision  made  that 
when  certain  indebtedness  mentioned  in  the 
contract  has  been  paid  the  transferee  bank 
will  retransfer  any  remaining  assets  to  the 
original  owner  thereof,  a  suit  in  equity  brought 
to  recover  any  of  such  assets  so  transferred 
should  be  brought  in  the  name  of  the  trans- 
feree bank,  and  in  such  cause  it  is  proper  to 
join  as  parties  plaintiffs  the  said  liquidating 
committee  for  the  purpose  of  showing  their 
assent  to  the  prosecution  of  such  suit,  as  well 
as  the  transferor  bank  because  of  its  contingent 
interest  in  the  recovery  in  case  there  should  be 
realized  an  amount  in  excess  of  the  debts  to  be 
paid  out  of  such  assets. 

Gertifled  from  drcoit  Court,  Marion 
County. 

Bill  for  an  accounting  by  the  First  Na- 
tional Bank  of  Fairmont  and  others  against 
Henry  F.  Smith  and  others,  as  directors.  De- 
murrer to  bill  overruled,  and  question  cer- 
tified. Reversed,  demurrer  sustained,  and 
conclusions  certified  with  leave  to  amend  or 
to  dismiss  without  prejudice. 

Charles  Powell  and  Kemble  White,  both  of 
Fairmont,  for  plaintiffs. 

E.  M.  Showalter  and  James  A.  Meredith, 
both  of  Fairmont,  Ira  E.  Robinson,  of 
Charleston,  and  Geo.  B.  Alter,  of  Pittsburgh, 
Pa.,  for  defendants. 

RITZ,  J.  The  bill  in  this  case  seeks  an 
accounting  from  directors  of  the  First  Na- 
tional Bank  of  Fairmont  for  considerable 
sums  of  money  which  it  is  alleged  were  mis- 
appropriated and  misapplied  by  said  direc- 
tors. It  is  charged  in  the  bill  that  the  First 
National  Bank  of  B^irmont  was  a  national 
banking  association,  and  that  the  defendants 
sought  to  be  charged  were  at  various  times 
directors  of  said  bank.  With  great  particu- 
larity many  transactions  are  alleged  by  rea- 
son of  which  it  is  claimed  the  bank's  funds 
were  dissipated  by  the  directors.  Many  of 
these  transactions  were  by  way  of  large 
loans  made  to  sundry  people  who  it  is  charg- 
ed were  insolvent  at  the  time  such  loans 
were  made,  and  were  so  known  to  be  insolv- 
ent by  the  directors  making  the  loans.    Many 


of  these  loans  it  is  alleged  were  made  to 
sundry  corporations  In  which  several  of  the 
directors  sought  to  be  held  to  account  were 
largely  interested,  and  were  promoters,  and 
which  had  no  sufficient  substance  as  a  basis 
for  said  loans  at  the  time  they  were  made. 
B^ach  of  the  transactions  for  which  the  de- 
fendants are  sought  to  be  held  is  set  out  in 
detail  in  the  bill,  the  date  when  the  same 
was  had,  the  directors  who  were  present  and 
participated  therein,  and  the  extent  of  the 
dissipation  of  the  bank's  funds  because  of 
each  thereof. 

In  the  month  of  August,  1916,  the  direc- 
tors of  the  First  National  Bank  at  a  meet- 
ing passed  a  resolution  proposing  to  merge 
that  bank  with  the  National  Bank  of  Fair- 
mcMit,  upon  the  condition  that  if  the  National 
Bank  of  Fairmont  would  assume  to  pay,  and 
pay,  all  of  the  liabilities  of  the  First  National 
Bank  except  its  liability  to  its  shareholders 
as  such  it,  the  First  National  Bank,  would 
transfer  to  the  said  National  Bank  of  B^r- 
mont  all  of  its  assets,  to  be  held  by  that 
bank  until  sudi  time  as  a  sufficient  |imount 
was  realized  therefrom  to  pay  all  of  the 
liabilities  of  the  First  National  Bank,  and 
should  there  remain  any  of  said  assets  aft* 
er  fully  paying  off  these  liabilities  the  same 
to  be  retransferred  to  the  First  National 
Bank  of  Fairmont  for  distribution  among  its 
stockholders.  The  board  of  directors  of  the 
National  Bank  of  Fairmont  by  a  resolution 
accepted  this  proposition  of  merger,  and  In 
pursuance  of  the  resolutions  of  the  two  banks 
in  regard  thereto,  on  the  11th  day  of  August, 
1915,  they  entered  into  a  contract  providing 
for  the  merger  of  their  assets.  Many  pro- 
visions are  made  in  this  contract  to  protect 
the  interests  of  the  respective  parties.  The 
provisions  important  to  be  considered  in  con- 
nection with  the  controversy  here  are  that 
the  National  Bank  of  Fairmont  agreed  to 
assume  and  pay  all  of  the  debts  and  liabili- 
ties of  the  First  National  Bank  of  Fairmont 
except  its  liability  to  its  shareholders  as 
sudi,  for  the  consideration  that  the  First 
National  Bank  transfer  to  it  all  of  its  as- 
sets of  every  kind,  character,  and  descrip- 
tion, wheresoever  situate,  including  loans  and 
discounts,  overdrafts.  United  States  bonds, 
other  stocks  and  bonds,  amounts  due  from 
banks,  banking  institutions  and  trust  com- 
panies, cash  on  hand  and  cash  items,  real 
estate  and  banking  house.  Then  following 
is  a  statement  of  the  assets  and  liabilities  of 
this  bank  at  the  close  of  business  on  the  10th 
day  of  August,  1915,  as  is  ordinarily  shown 
in  a  statement  made  by  such  a  bank  to  the 
Comptroller  of  the  Currency,  and  there  is  not 
specifically  included  therein  any  item  of  lia- 
bility of  its  directors  to  it  for  mismanage- 
ment of  its  affairs  or  misapplication  of  its 
funds.     The  contract  also  provides  for  the 
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appointment  of  a  llqaidating  ccnnmlttee  to 
control  the  matter  of  liquidating  these  ad- 
sets  and  applying  the  same  to  the  discharge 
of  the  liabilities  of  the  said  Blrst  National 
Bank,  and  the  contract  further  gives  said 
liquidating  committee  power  and  authority 
to  bring  any  suit,  or  suits,  which  may  be  nec- 
essary to  convert  said  assets  Into  money, 
make  sales  of  any  part  thereof  for  that  pur- 
pose, and  to  use  the  name  of  the  First  Na- 
tional Bank  of  Fairmont  for  the  purpose  of 
making  any  such  collection  or  enforcing  any 
such  liability,  all  to  be  upon  the  advice,  how- 
ever, and  with  the  consent,  of  the  National 
Bank  of  Fairmont,  the  assignee  of  said  as- 
sets. It  is  further  provided  that  after  the 
said  National  Bank  of  Fairmont  has  been 
paid  all  s'ums  advanced  by  it  to  take  care  of 
the  liabilities  of  the  First  National  Bank, 
and  all  of  the  liabilities  of  said  First  Na- 
tional Bank  have  been  fully  discharged  and 
paid  off,  together  with  all  necessary  costs 
and  expenses  of  administration,  should  there 
be  any  of  said  assets  remaining,  the  same 
shall  b^  retransf erred  to  the  First  National 
Bank.  This  suit  was  subsequently  brought 
in  the  name  of  the  liquidating  committee  and 
the  First  National  Bank  of  Fairmont  against 
the  directors  who  it  is  charged  are  liable  to 
account  for  the  misapplication  of  the  bank's 
funds,  for  the  purpose  of  compelling  such 
accounting,  and  having  decree  against  them 
for  so  much  of  the  funds  as  were  dissipated 
by  the  misconduct  of  the  defendant  directors. 

A  demurrer  was  interposed  to  this  bill  by 
the  defendants  upon  the  following  grounds: 
First,  that  there  is  a  misjoinder  of  parties, 
it  being  argued  that  the  liquidating  committee 
and  the  plaintifP  First  National  Bank  could 
not  be  properly  Joined  as  plaintiffs  in  the  suit; 
second,  that  the  bill  is  bad  for  nonjoinder  of 
the  National  Bank  of  Fairmont  nas  a  party 
plaintiff,  upon  the  theory  that,  if  there  is 
any  right  to  recover  the  claim  asserted  as 
assets  transferred  by  the  above  agreement, 
the  National  Bank  of  Fairmont  must  be  a 
party  plaintiff  to  the  suit;  third,  upon  the 
ground  that  nelthet*  the  First  National  Bank 
of  Fairmont  nor  the  liquidating  committee 
has  authority,  either  express  or  implied,  to 
institCite  this  suit,  nor  any  right  of  action 
whatever  against  the  defendants,  for  the  rea- 
son that  this  liability  of  the  directors  to 
the  B^rst  National  Bank,  if  there  is  such  lia- 
bility, was  not  transferred  under  the  agree- 
ment aforesaid,  and  that  said  liquidating 
committee,  having  derived  all  of  its  powers 
from  that  instrument,  has  no  rigbt  as  such 
to  maintain  a  suit  to  recover  the  liability 
for  the  benefit  of  the  National  Bank  of  Fair- 
mont 

[1,2]  The  contention  is  that,  conceding  a 
liability  upon  the  defendants  for  the  causes 
alleged  in  the  bUl,  this  was  not  transferred 
to  the  National  Bank  of  Fairmont  by  the 
contract  above  referred  to,  nor  did  the  Uqui* 


dating  committee  acquire  any  Interest  therein 
by  that  contract,  the  argument  being  that 
while  the  general  words  used  in  the  contract 
making  the  transfer  to  the  National  Bank  of 
Fairmont,  to  wit,  "that  said  First  National 
Bank  of  Fairmont  assign,  transfer,  set  over 
and  deliver  to  this  bank  all  of  its  assets  and 
property  of  every  kind,  character,  nature  and 
description,  wheresoever  situate,"  are  broad 
enough  to  include  this  asset  If  it  can  be 
said  to  be  an  asset  of  the  bank,  this  general 
statement  is  limited  by  the  subsequent 
enumeration  of  various  items  of  assets  which 
are  transferred  by  the  instrument,  the  con- 
tract proceeding  as  follows,  "inclnding  loans 
and  discounts,  overdrafts,"  and  numerous 
other  items,  none  of  which  it  Is  admitted 
specifically  includes  the  item  of  liability  of 
the  directors  to  the  bank  for  alleged  miscon- 
duct or  misappropriation  of  its  funds.  There 
is  no  doubt  but  that  the  language  above  quot- 
ed is  comprehensive  enough  to  include  the 
asset  sought  to  be  recovered  in  this  case,  and 
to  transfer  the  same  to  the  National  Bank  of 
Fairmont,  unless  that  general  language  is 
limited  in  Its  effect  by  the  words  following 
it  above  quoted.  There  is  a  rule  that  where 
language  of  imcertain  or  indefinite  mean- 
ing is  used  in  a  contract  descriptive  of  the 
subject-matter  thereof,  and  the  same  is  fol- 
lowed by  specific  designations  or  descriptions, 
the  general  language  will  be  limited  in  its 
application  to  such  things  as  are  fairly  in- 
cluded within  such  specific  description.  We 
do  not  well  see,  however,  how  that  rule  has 
any  application  to  the  case  here.  The  lan- 
guage of  transfer  and  assignment  is  certain 
and  definite,  includUig  all  of  the  assets  of 
every  kind,  character,  and  description,  where- 
soever situate,  of  the  First  National  Bank  of 
Fairmont.  It  cannot  be  said  that  there  is 
any  uncertainty  in  this  language,  or  that 
any  one  would  have  any  difficulty  in  deter- 
mining what  it  means,  and  the  fact  that  it 
is  followed  by  a  recital  to  the  effect  that  it 
Includes  within  its  terms  certain  designated 
assets  does  not  necessarily  limit  the  language 
to  those  assets  which  it  is  asserted  are  in- 
cluded within  the  language  by  which  the 
transfer  is  made.  We  are  very  clearly  of 
the  opinion  that,  if  it  can  be  said  that  this 
liability  is  assets  of  the  First  National  Bank, 
it  was  transferred  to  the  National  Bank  of 
Fairmont-  by  the -contract  There  seems  to 
be  little  doubt  but  that  such  a  liability  Is 
assets.  In  Benedum  v.  Bank,  72  W.  Va.  124, 
78  S.  B.  656,  such  a  liability  is  distinctly  held 
to  be  assets  of  the  bank,  and  to  be  recoverable 
for  the  benefit  of  the  bank's  creditors  and 
stockholders.  Lamb  v.  Cecil,  25  W.  Va.  288. 
The  ground  upon  which  this  liability  is  based 
is  that  the  directors  of  a  national  banking 
association,  when  entering  upon  their  duties, 
impliedly  agree  to  properly  and  faithfully 
perform  them,  and  if  they  fail  in  this  re- 
spect,  and  mismanage,   misappropriate,   or 
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misapply  the  bank's  assets,  and  damage  en-  [  allowed,  it  will  exceed  the  amotizit  necessary 


sues,  a  cause  of  action  arises,  and  this  cause 
of  action  may  be  enforced  by  a  receiver  In 
the  case  of  an  Insolvent  bank  for  the  benefit, 
not  only  of  creditors,  but  of  stockholders  as 
well,  or  It  may  be  enforced  by  the  creditors 
or  the  stockholders  in  their  own  Interest 
Benedum  v.  Bank,  supra,  and  authorities 
there  cited.  The  liability  is  In  Its  nature  ex 
contractu  rather  than  ex  delicto.  It  arises 
from  the  failure  of  the  directors  to  perform 
the  duty  they  have  undertaken  to  perform, 
and  being  of  that  character  It  is,  of  course^ 
assignable.  Bates  v.  Dresser  (D.  C.)  229  Fed. 
772,  and  authorities  there  cited.  The  bill 
shows  that  the  defendants  are  attempted  to 
be  charged  with  liability  for  making  loans  of 
the  .bank's  funds  upon  grossly  inadequate  se- 
curity, and  It  may  be  said  that  because  of 
their  undertaking  to  be  vigilant  in  the  per- 
formance of  th^r  duties  they  became  in  a 
sense  guarantors  to  the  bank  for  such  loans 
as  were  made  by  them  with  reckless  disre- 
gard of  the  bank's  Interest  AH  of  these 
loans  and  discounts  are  specifically  trans- 
ferred to  the  National  Bank  of  Fairmont,  and 
it  may  be  that  such  transfer  would  carry 
with  it  this  UablUty  of  the  directors,  if  It 
were  not  otherwise  included  in  the  assign- 
ment. 

But  It  is  said  that  the  bill  in  this  case  is 
demurrable  for  the  reason  that  there  Is  a  pro- 
vision in  the  contract  providing  for  the  re- 
assignment of  any  assets  remaining  after  ttie 
full  payment  of  the  liabilities  assumed  by 
the  National  Bank  of  Fairmont,  and  that 
the  bill  does  not  show  that  these  llabilltlefl 
hare  not  been  fully  paid,  or  that  It  will  be 
necessary  to  resort  to  this  asset  tn  order  to 
pay  the  same,  the  contention  being  that  be- 
fore a  suit  can  be  maintained  against  the  di- 
rectors all  of  the  other  assets  must  he  ex- 
hausted in  the  payment  of  liabilities;  and, 
further,  that  the  bill  must  show  before  it 
can  be  maintained  that  there  is  not  suffl* 
dent  other  assets  to  pay  these  liabilities. 
There  Is  nothing  in  this  contention.  If  this 
obligation  is  an  asset  of  the  First  National 
Bank,  and  we  hold  that  it  is,  then  the  assignee 
lias  the  right  to  collect  it  There  is  nothing 
in  the  contract  that  limits  the  assignee  to 
the  collection  of  any  particular  part  of  the 
assets,  or  that  prescribes  any  order  In  which 
the  same  shall  be  collected.  Its  discretion  is 
absolute.  It  may  collect  any  of  the  assets 
it  pleases  and  apply  the  same  to  the  liabili- 
ties it  has  assumed,  and  it  does  not  lie  In  the 
mouth  of  a  debtor  to  say  that  some  other 
debtor  must  be  made  to  pay  before  a  suit 
can  be  brought  against  him.  The  liability  of 
the  directors,  as  set  out  in  the  bill  in  Uiis 
case,  is  not  dependent  upcm  anything  but 
proof  of  the  allegations  made  in  the  hilL  It 
exists  whether  the  assets  are  sufficient  to 
pay  all  of  the  detHs  or  not '  It  may  be  that, 
if  the  liability  Is  sustained  and  the  recovery 
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to  pay  off  the  debts  assumed  by  the  National 
Bank  of  Fairmont,  in  which  case  the  surplus 
will  be  turned  over  to  the  First  National 
Bank  of  Fairmont  for  distribution  among  the 
stockholders.  It  cannot  be  argued  that  be- 
cause the  stockholders  may  benefit  by  the 
collection  of  the  assets  of  the  bank  there  is 
no  duty  upon  the  National  Bank  of  Fairmont 
to  collect  the  same.  When  it  accepted  this 
transfer,  it  impliedly  obliged  itself  in  good 
faith  to  convert  the  assets  into  money,  and 
so  long  as  that  condition  exists  it  is  its  duty 
to  use  all  proper  means  to  reduce  to  cash 
every  asset  transferred  to  it  by  the  con- 
tract, including  this  liability  of  the  di- 
rectors. 

[3]  The  contention  that  the  National  Bank 
of  Fairmont  should  be  a  party  plaintiff  to 
this  suit  seems  to  be  well  taken.  By  the 
contract  above  referred  to,  this  asset  was 
transferred  to  and  vested  in  that  bank,  and, 
while  the  contract  conferred  upon  the  liqui- 
dating committee  authority  to  bring  suits 
for  the  purpose  of  converting  the  assets  into 
cash,  when  a  suit  in  equity  is  brought  the 
rule  lis  that  all  parties  substantially  interest- 
ed must  be  before  the  court.  A  suit  brought 
in  equity  to  recover  a  particular  claim  should 
be  brought  In  the  name  of  the  beneficial  own- 
er, even  though  the  legal  title  may  be  in  the 
name  of  another.  Raleigh  County  Court  v. 
Cottle,  81  W.  Va!  469,  94  S.  E.  948. 

The  objection  that  there  is  a  misjoinder  is 
not  well  taken.  It  may  be  that  there  was  no 
necessity  for  making  the  liquidating  com- 
mittee parties  plaintiffs;  but  inasmuch  as 
they  are  given  considerable  authority  under 
the  contract  In  regard  to  the  prosecution  and 
conduct  of  suits,  they  are  proper  parties 
plaintiffs.  It  is  entirely  right  that  they 
should  indicate  their  acquiescence  in  the  in- 
stitution and  prosecution  of  a  suit  by  be- 
coming parties  plaintiffs  thereto. 

Neither  Is  the  First  National  Bank  of  Fair- 
mont improperly  made  a  party  plaintiff.  It 
may.  not  have  any  interest  in  the  subject* 
matter  when  the  affairs  are  finally  wound  up, 
or  it  may  have  such  Interest  It  may  be  that 
the  recovery,  if  any  is  had,  would  go  partly 
to  it  and  partly  to  the  National  Bank  of 
Fairmont  Such  being  the  case.  It  should  be 
Joined  in  .the  suit  as  a  party  interested  in 
the  proper  conduct  and  result  thereof.  As 
before  stated,  however,  the  party  particular- 
ly Interested  is  the  National  Bank  o£  Fair- 
mont and  it  should  be  a  party  plaintiff. 

We  are  of  opinion,  therefore,  to  reverse 
the  decree  overruling  the  demurrer  to  the 
bill,  to  sustain  said  demurrer,  and  certify 
our  conclusion  to  the  circuit  court,  where 
the  bill  may  be  amended  as  above  indicated ; 
or,  if  the  National  Bank  of  Fairmont  de- 
clines to  become  a  plaintiff,  dismissed  with* 
o!ut  prejudice. 
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KOEN  V.  KOEN  et  al. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  18,  1920.) 

(Syllabus  hy  the  Court,) 

i.  Limitation  of  actions  <8=>50(2),   102(11)* 
Remainders  ^s»l7(3)»Rever8lons  ^=>8(2)« 
Statute  begins  to  run  from  termination  of 
agency   or   trusteeship    involving    numerous 
acts;  saspenslon  by  Intervening  estate. 
Where  an  agency  or  trusteeship  has  cur- 
rency, or  involves  numerous  acts  or  a  course 
of  business  inyolving  many   transactions,  the 
statute  of  limitations  begins  to  run,  not  from 
the   date   of   each  transaction,   but  from   the 
termination  of  such  agency,  and  not  then  if 
the  right  to  the  possession  of  the  property  or 
payment  of  the  money,  the  subject  of  the  agen- 
cy, be  suspended  by  some  intervening  estate 
for  life  or  other  term;   and  in  the  latter  case 
the  statute  will  begin  to  run  only  from  the 
time  such  intervening  right  is  terminated;   nor 
is  the  equitable  rule  of  laches  applicable  during 
the  term  of  such  intervening  estate. 

2.  Eqaity  «a»l50(i)*Biil  for  an  aooounting 
and  to  set  aside  deeds  Joining  as  defendants 
all  beneficiaries  of  fraud  is  not  multifarious. 

Where  a  bill  for  an  accounting  also  diarges 
fraud  and  conspiracy  as  grounds  for  setting 
aside  deeds  depending  on  a  power  of  attorney 
executed  by  the  plaintiff,  but  subsequeptly  re- 
voked by  him,  it  is  not  multifarious  for  joining 
as  defendants  in  one  suit  all  the  beneficiaries 
of  such  fraudulent  transacticfns,  all  being  inter- 
ested in  the  rights  and  remedies  presented  by 
the  biU. 

3.  Equity  ^a»39(l)  —  On  bill  founded  on  a 
ground  of  equity  Jurisdiction  the  court  may 
do  complete  Justice. 

Where  a  bill  in  equity  is  well  founded  on 
fraud  or  other  well  recognized  grounds  of 
equity  jurisdiction,  the  court  may  go  on  to  do 
complete  justice  between  the  parties  although 
the  effect  of  its  decree  may  be  to  remove  deeds 
as  clouds  upon  the  title  of  the  plaintiff  not  in 
possession  of  the  land  purporting  to  be  con- 
veyed thereby. 

Snlt  by  John  Howard  Keen  against  Oliver 
N.  Keen  and  others.  Demurrer  to  bill  as 
supplemented  and  amended  overruled,  and 
the  court  ex  mere  motu  certified  questions. 
Order  affirmed,  and  opinion  recertified. 

Henry  S.  lively,  of  Fairmont,  for  plain- 
tiff. 

Cniarles  Powell,  of  Fairmcmt,  for  defend- 
ants. 

MILLER^  J.  The  circuit  court,  having  over- 
ruled defendants'  demurrer  to  the  bill  as 
supplanented  and  amended  by  plaintiff,  has 
ex  mero  motu  certified  to  us  the  questions 
presented  thereby. 

The  object  of  the  htll  is  twofold:  (1)  For 
an  accounting  by  Oliver  N.  Koen,  attorney 
in  fact  for  plaintiff,  his  mother,  now  deceas- 
ed, and  his  brothers,  Henry  W.,  Bverett  L., 


and  Horace  Maynard,  by  power  of  attorney 
executed  in  March,  1896,  for.  his  share  of  the 
proceeds  of  the  sale  of  certain  lots  sold  pur- 
suant to  said  power,  out  of  a  tract  of  land 
devised  to  them  by  the  will  of  his  father, 
Samuel  H.  Koen,  by  which  wiU  his  mother, 
Mary  A.  Koen,  was  given  the  x)06session  and 
control  of  the  property  during  her  lifetime 
or  widowhood ;  and  (2)  to  set  aside  as  with- 
out authority  and  as  fraudulent  and  void  as 
to  plaintiff's  interest  therein  two  deeds  pur- 
porting to  have  been  made  by  said  Oliver  N. 
Koen  as  such  attorney  in  fact  to  his  daugh- 
ter, the  defendant  Daisy  li.  Beardsley,  the 
first  purporting  to  bear  date  March  31,  1006. 
wherein,  for  the  purported  consideration  of 
$200.00,  he  undertook  to  sell  and  convey  to 
her  all  the  oil  and  gas  within  and  underlying 
said  lots;  the  second,  dated  April  10,  1908, 
whereby,  for  the  pretended  consideration  of 
$550.00,  he  also  undertook  to  sell  and  con- 
vey to  his  said  daughter  all  of  said  lots  in 
fee,  the  first  of  which  deeds  wais  not  ac- 
knowledged or  recorded  until  June  26,  1908, 
and  the  second  waS  not  acknowledged  or  re- 
corded untU  August  .7,  1908.  Also  to  set 
aside  as  a  part  of  the  skme  alleged  fraud  and 
fraudulent  scheme  the  sul^Quent  deed  made 
by  Daisy  L.  Beardsley  and  GJlover  Beardsley, 
her  husband,  dated  Septem^  H.  lOl^^* 
whereby  for  the  consideration  otf  $1«00  and 
other  valuable  considerations  tfi^  under- 
took to  convey  to  the  said  Oliver  N.  ifoen  in- 
dividually all  that  had  theretofor\  *>e^ 
granted  and  conveyed  to  the  said  Dai^y  ^ 
Beardsley  by  the  two  deeds  aforesaid  ol  ^^ 
father  as  attorney  in  fact.  And  the  bill  1^ 
prayed  for  general  relief. 

The  bill  alleges  revocation  of  said  pow*^ 
of  attorney  by  plaintiff  and  his  wife,  by  de^ 
or  writing  under  seal,  dated  April  24,  190^ 
acknowledged  for  record  April  24,  1908,  an* 
duly  admitted  to  record  in  Marion  County*, 
where  said  pTo/f^etty  is  situated.  May  6,  1908 
and  it  is  alleged  that  although  the  deeds  ot 
said  Oliver  N.  Koen  to  his  daughter  purporf 
to  bear  date  prior  to  said  deed  of  revocation, 
they  were  in  fact  not  made  until  after  saia 
revocation,  and  were  not  in  fact  recorded  un' 
til  after  the  date  of  recordation  of  said  revo. 
cation;  and  that  in  fact  no  consideratioif 
whatsoever  passed  from  grantee  to  grantof 
in  said  deeds,  and  of  aU  which  defendant/ 
had  notice. 

The  bill  alleges  that  prior  to  the  revocati( 
by  plaintiff  of  said  powder  of  attorney,  n^ 
merous  sales  and  conveyances  of  lots  out 
said  land  had  been  made  by  his  attorney 
fact,   aggregating  in  purchase  money  ov| 
$11,000.00,  of  which  plaintiff  is  now  entith 
to  a  one-fourth  part,  with  interest  from 
date  when  pasrment  should  have  been  ma<J 
to  him;  that  his  mother,  the  widow  of  tl 
testator,  died  December  10,  1915,  but  thi 
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no  part  of  said  money  had  ever  been  paid  to 
him,  or  to  any  one  for  him. 

[1]  Two  grounds  of  demurrer  are  relied 
on:  (1)  The  statute  of  limitations  and  lach- 
es; (2)  the  alleged  multifariousness  of  the 
bill.  By  Lis  deed  of  revocation  of  April  24, 
1908,  if  effective,  plalntlfT  then  and  thereby 
terminated,  so  far  as  he  was  concerned,  the 
trusteeship  or  agency  of  Oliver  N.  Koen.  The 
rule  seems  to  be  tiiat  where,  as  here,  the 
agency  has  currency,  involving  numerous 
acts,  or  a  course  of  business  involving  many 
transactions,  the  statute  begins  to  run  from 
the  termination  of  the  agency,  and  not  at 
the  date  of  each  transaction.  Rowan  v. 
Ohenoweth,  49  W.  Va.  287,  38  S.  B.  544,  87 
Am.  St  Rep.  796;  Riverview  Land  Co.  v. 
Dance  &  Co.,  98  Va.  239,  35  S.  E.  720;  2 
Wood  on  limitations  (4th  Ed.)  §  209.  But 
can  this  rule  have  application  here?  Here 
the  will  created  a  life  estate  or  an  estate  dur- 
ing widowhood  in  plaintiff's  mother,  and 
gave  her  possession  and  control  of  the  land 
during  the  same  term.  According  to  the  bill 
she  lived  untU  December,  1915,  and  until 
her  death  or  remarriage  plaintiff  had  no 
right  to  demand  or  recover  his  share  of  the 
land  or  the  money  representing  the  parts  of 
the  land  so  sold.  The  law  in  snch  cases  is 
that  the  statute  of  limitations  does  not  be- 
gin to  run  against  the  reversioner  until  his 
right  of  possession  or  to  demand  the  pro* 
ceeds  of  the  sale  of  the  land  has  matured. 
McNeeley  v.  South  Penn  Oil  Co.,  52  W.  Va. 
616,  44  S.  E.  508.  62  L.  R.  A.  562;  D^ue  v. 
MlUer,  65  W.  Va.  120,  64  S.  E.  740,  23  U  R. 
A.  (N.  S.)  775;  Titchenell  v.  Titchenell,  74  W. 
Va.  237,  81  S.  E.  978;  Hutchens  v.  Denton, 
98  S.  E.  808.  Counting  from  the  death  of 
the  widow,  the  statute  of  limitations  of  five 
years  had  not  run  at  the  date  of  the  suit  in 
March,  1919.  Nor  is  there  anything  on  the 
face  of  the  bill  or  the  exhibits  filed  therewith 
calling  for  the  application  of  the  equitable 
rule  of  laches  within  a  less  period,  as  the 
cases  just  cited  hold.  Besides,  the  principle 
of  laches  is  not  allowed  to  operate  as  freely 
and  extensively  in  the  case  of  an  express 
trust  as  in  other  cases,  unless  the  trust  has 
been  disavowed  and  repudiated.  Here,  how- 
ever, it  was  repudiated  by  the  plaintiff,  but 
not  by  his  brother;  but  the  former's  right  of 
action  did  not  accrue  until  the  death  of  his 
mother. 

[2]  But  is  the  bill  multifarious?  The  argu- 
ment is  that  the  Beardsleys  have  no  interest 
in  the  suit  so  far  as  it  relates  to  a  settlement 
of  the  trustee's  accounts,  and  ought  not  be 
involved  In  the  defense  of  the  biU  on  that 
branch  of  the  case.  But  the  rights  of  the 
parties  in  all  the  transactions  Involved  go 
back  to  the  power  of  attorney  under  which 
Koen  undertook  to  sell  and  convey  the  lots, 
including  those  conveyed  to  his  daughter. 
AU  are  charged  with  conspiring  to  cheat  and 


defraud  plaintiff  in  respect  to  that  instru- 
ment and  are  interested  in  the  same  rights 
and  remedies  presented  by  the  bilL  In  such 
cases,  as  in  Depue  v.  Miller,  supra,  points  1 
and  14  of  the  syllabus,  plaintiff  has  the  right 
to  Join  all  in  the  same  suit  The  matters 
Joined  in  the  bill  are,  therefore,  not  so  en- 
tirely distinct  and  independent  of  each  other, 
or  so  Joined  as  to  render  the  proceeding  op- 
pressive to  defendants,  or  so  as  to  be  viola- 
tive of  the  general  rule  against  multifarious- 
ness. The  rule  as  to  multifariousness  is  one 
of  convenience,  rather  than  one  for  rigid  en- 
forcement. Tlemey  v.  United  Pocahontas 
Coal  Co.,  102  S.  E.  249. 

[3]  If  it  be  true,  as  alleged  in  the  bill, 
that  the  deeds  to  Mrs.  Beardsley  were  ante- 
dated and  were  not  in  fact  made  and  de- 
livered until  after  the  making  and  record- 
ing of  the  deed  of  revocation  by  plaintiff  and 
his  wife,  no  title  passed  to  her  by  those  deeds. 
They  amounted  to  mere  forgeries.  Fraud  in 
their  making  and  execution  being  charged, 
and  that  the  grantee  participated  therein, 
gives  equity  Jurisdiction  to  set  them  aside 
on  that  ground,  although  the  effect  may  be  to 
remove  them  and  the  later  deed  from  Beards- 
ley  and- wife  to  Koen  as  clouds  upon  the  title 
of  plaintiff  not  in  possession.  The  possession 
of  a  life  tenant  or  of  one  co-tenant  is  not  ad- 
verse to  another  co-tenant.  Hoopes  v.  De- 
vaughn,  43  W.  Va.  447,  27  S.  B.  251 ;  Austin 
V.  Brown,  37  W.  Va,  634, 17  S.  B.  207.  Where 
equity  acquires  Jurisdiction  on  some  other 
ground,  it  is  no  good  ground  of  objection  to 
its  Jurisdiction  that  the  effect  of  its  decree 
may  be  to  remove  a  doud  from  the  title  of 
one  not  in  possession.  Andre  v.  Hoffman,  81 
W.  Va.  620,  95  S.  E.  84. 

We  are  of  opinion  to  affirm  the  order  of  the 
circuit  court  overruling  the  demurrer,  and 
to  re-certify  our  opinion  accordingly. 


(86  W.  Va.  SerT) 

HICKS  V.  CITY  OF   BLUEFIELD. 
(No.  3984.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1920.) 

(SyUahiu  hy  the  Court,) 

1.  Forcible  entry  and  detainer  ^=>34— Court 
may  direct  a  verdict  for  plaintiff  on  the  is* 
sne  of  three  years'  possession. 

The  issue  as  to  whether  the  remedy  by  un- 
lawful entry  and  detainer  is  barred  by  three 
years'*  possession  is  one  for  jury  determination; 
but  as  to  it  the  court  may  direct  a  verdict  for 
the  plaintiff,  if  the  evidence  of  such  possession 
is  too  slight  to  sustain  a  verdict  based  upon  it. 

2.  Forcible  entry  and  detainer  ^=>7«The  reme- 
dy Is  open  to  an  owner  of  realty  wrongfully 
elaimed  by  city  as  a  street. 

Unlawful  entry  and  detainer  may  be  in- 
voked by  an  owner  of  real  estate  wrongfully 
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claimed  by  a  city  as  and  for  a  street,  and  actu- 
ally occupied  and  used  by  the  public  under  the 
claim,  authority,  and  protection  of  the  dty. 

3.  Dedication  ^==>44— To  establish  implied  ded- 
ication the  facts  must  elearly  show  owner's 
intent. 

To  make  out  a  case  of  dedication  of  pri- 
'  vate  property  to  public  use  by  implication,  the 
facts  relied  upon  to  establish  It  must  be  of 
such  character  as  clearly  show  the  owner  in- 
tended such  dedication,  and  they  must  be  dear- 
ly and  fully  proved. 

4.  Dedication  <Ss»44,  4S— Aooeptance  with  own- 
er's knowledge  may  aid  weaic  evidence;  on 
circumstantial  evidence  without  proof  of  ded- 

•    ication  verdict  may  be  directed  for  plaintiff. 

In  such  case,  an  acceptance  of  the  property 
by  the  public  authorities,  as  having  been  dedi- 
cated, with  knowledge  of  the  owner,  aids  and 
strengthens  weak  evidence  of  dedication;  but, 
if,  in  an  action  against  a  dty  to  recover  prop- 
erty BO  daimed,  occupied,  and  withheld,  the 
evidence  of  dedication  is  circumstantial  and  un- 
certain, and  there  is  no  proof  of  an  acceptance, 
before  revocation  of  the  supposed  dedication, 
the  trial  court  may  properly  direct  a  verdict 
for  the  plaintiff. 

Error   to  Circuit  Court,   Mercer   County. 

Action  of  forcible  entry  and  detainer  by 
A.  W.  Hicks  against  the  City  of  Bluefleld. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

Jno.  R.  Dillard  and  li  J.  Holland,  both  of 
Bluefleld,  for  plaintiff  in  error. 

O.  R.  McNutt  and  Jno.  R.  Pendleton,  both 
of  Princeton,  for  defendant  in  error. 

POFFENBARGER,  J.  The  plaintiff  in 
this  action  of  forcible  and  unlawful  entry 
and  detainer,  in  whose  favor  a  verdict  was 
found  by  direction  of  the  oourt,  has  fully 
proven  his  title  in  fee  to  the  strip  of  land 
in  which  the  defendant  dainis  a  public  ease- 
ment This  strip,  only  30  feet  wide  and 
about  180  feet  long,  runs  from  one  street  to 
another,  and  the  whole  thereof  is  claimed  by 
the  city  as  a  street.  The  issues  relate  sole- 
ly to  the  remedy  invoked  and  dedication  and 
acceptance  of  the  easement. 

Denial  of  the  right  to  invoke  the  remedy 
is  predicated,  not  upon  inappropriateness. 
thereof  in  a  controversy  between  an  owner 
of  land  and  a  municipal  corporation  claim- 
ing it  as  a  highway  or  street,  but  upon  the 
ground  that  the  duration  of  the  defendant's 
possession  of  the  land  in  controversy  pre- 
cludes unlawful  detainer  and  makes  -eject- 
ment the  proper  remedy,  by  virtue  of  sec- 
tions 1  and  3  of  chapter  89  (sees.  4065, 
4067),  making  three  years'  possession  a  bar 
to  the  former  action.  As  to  the  duration  of 
the  city's  alleged  possession  of  the  proper- 
ty, the  evidence  is  conflicting.  Though 
practically  all  of  the  strip  has  been  open  and 
used  to  'some  extent  by  the  general  public. 


the  evidence  adduced  by  the  plaintiff  is  to 
the  effect  that  such  use  was  merely  permis- 
sive and  of  the  kind  usually  made  of  vacant 
or  unoccupied  lots.  The  witnesses  deny  that 
the  dty  evec  exercised  any  authority  over 
it,  or  claimed  any  right  in  it,  so  far  as  they 
know,  until  after  the  plaintiff  fenced  it  up 
and  excluded  the  public  from  the  use  there- 
of. A  vendor  of  the  plaintiff  says  he  put  a 
hitching  pole  or  rack  on  one  end  of  it,  whUe 
he  conducted  a  mercantile  business  in  a 
building  on  an  adjoining  lot,  and  so  invited 
his  customers  and  others  to  use  it.  On  the 
other  hand,  the  city's  street  oommissioner 
swears  he  at  one  time  graded  dovm  the  up- 
per side  of  it,  and  maintained  a  crossing  at 
one  end  of  it,  by  means  of  stepping  stones 
at  first,  and  then  by  boards,  and  still  later 
by  the  use  of  cinders.  This  crossing  was 
maintained  along  the  side  of  Mercer  street 
and  on  the  line  between  it  and  the  end  of 
the  strip  of  land  in  controversy.  He  also 
claims  to  have  done  a  little  filling  on  the 
other  end  of  the  strip,  at  its  Junction  with 
Peck  street,  about  five  or  six  years  before 
the  date  on  which  he  testified,  and  that  the 
debris  from  the  strip  has  been  hauled  away 
by  the  trash  wagons  of  the  city.  Wagons 
and  other  vehicles  have  not  only  be^i  park- 
ed or  stored  upon  it,  but  have  used  it  much 
as  they  have  used  other  streets.  Testifying 
in  rebuttal,  a  former  owner  denies  that  uiiy 
grading  was  ever  done  by  the  dty  on  the 
property,  and  says  he  himself  put  in  the 
stepping  stones  along  Mercer  street,  and 
that,  on  one  occasion,  a  dty  representatiye 
came  there,  with  the  intention  of  doin^ 
some  grading,  but  left  when  he  protested 
against  it  and  denied  the  dty*B  right  in  the 
property.  Other  witnesses,  so  teetif^ing, 
say  the  strip  was  never  used  as  a  public 
street,  and  that,  while  vehicles  did  pass  over 
it,  they  did  it  in  the  same  way  in  which  they 
frequently  passed  over  other  vacant  lots. 
There  is  no  proof  of  any  permanent  pave* 
ment  or  improvement  of  the  strip,  notwith- 
standing  its  location  in  an  improved  section 
of  the  city.  The  plaintiff  obtained  title  to 
the  property  by  a  deed  dated  January  26, 
1918,  and  some  time  in  May  of  the  same 
year,  to  the  best  of  his  recollection,  he  built 
a  post  and  wire  fence  at  each  end  of  the  lot, 
and  the  next  day  after  this  was  done  the 
city's  officers  and  agents  tore  down  the 
fenca 

[1]  In  this  state  of  the  evidence,  it  can- 
not ,be  said,  as  matter  of  law,  that  the  city's 
possession  extended  over  a  period  of  three 
years,  nor  that  it  had  any  actual  possession 
at  all,  before  it  entered  upon  the  land  and 
tore  down  the  fences.  The  actuality  of  a 
defendant's  possession  and  the  duration 
thereof  are  questions  for  Jury  determination, 
when  there  is  conflict  in  the  evidence.    Code, 
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govemed  by  the  same  rules  as  other  issues 
of  fact. 

[21  A  more  serious  question,  however,  is 
whether  or  not  the  remedy  is  appropriate, 
whether  either  unlawful  detainer  or  eject- 
ment lies  between  the  owner  of  property  and 
a  municipal  corporation  claiming  it  as  a 
public  street  or  highway.  Under  our  law, 
unlawful  entry  and  detainer  is  substantially 
the  same,  with  few  exertions,  as  common- 
law  ejectment,  which  does  not  necessarily  go 
to  the  question  of  title.  Camden  v.  West 
Branch  Lumber  Co.,  69  W.  Va.  148,  158,  53 
S.  E.  409.  The  cases  relating  to  the  right  of 
a  corporation  to  maintain  ejectment  for 
possession  of  a  street  or  highway  against 
any  person  withholding  it  are  collected  in  a 
note  to  Canton  Co.  v.  Baltimore,  11  L.  R.  A. 
(N.  S.)  129.  In  Maryland,  Kentucky,  Geor- 
gia, Michigan,  New  York,  and  Wisconsin, 
ejectment  has  been  held  not  to  be  an  ap- 
propriate or  available  remedy  in  such  cases, 
unless  the  corporation  owns  the  fee  in  the 
land.  Canton  Co.  v.  Baltimore,  cited ;  West 
Covington  v.  Freking,  8  Bush  (Ky.)  121; 
Savannah  v.  Steamboat  Co.,  R.  M.  Charlt. 
(Ga.)  342;  Grand  Rapids  v.  Whittlesey,  83 
Mich.  109 ;  Southampton  v.  Betts,  168  N.  Y. 
454,  57  N.  B.  762;  Northern  Turnp.  Road 
Co.  V.  Smith,  16  Barb.  (N.  Y.)  855;  Racine 
V.  Crotsenberg,  61  Wis.  481,  21  N.  W.  520, 
50  Am.  Rep.  149.  These  decisions  are  based 
upon  the  theory  that  the  city  or  corporation 
has  only  an  easement  in  the  land  and  the 
legal  proposition  that  ejectment  does  not 
lie  for  recovery  of  an  incorporeal  right.  On 
the  other  hand,  there  are  other  numerous 
cases  in  which,  in  view  of  the  exclusiveness 
of  the  right  of  the  city  and  its  complete 
dominion  over  its  streets  or  public  grounds, 
it  has  been  held  that  ejectment  may  be 
maintained  against  any  i)erson  occupying 
any  of  them  and  withholding  possession 
thereof.  San  Francisco  v.  Grote,  120  OaL 
69,  52  Pac.  127,  41  U  R.  A.  835,  65  Am.  St 
Rep.  155;  Yisalia  v.  Jacobs,  65  Cal.  434,  4 
Pac.  433,  52  Am.  R^.  303 ;  Southern  P.  Co. 
V.  Burr,  86  Cal.  283,  24  Pac.  1032;  Eureka 
V.  Armstrong,  83  Cal,  623,  22  Pai^.  928,  23 
Pac.  1085;  Eureka  v.  Fay,  107  CaL  166,  40 
Pac.  235;  Napa  v.  Rowland,  87  Cal.  84,  25 
Pac.  247;  Chicago  v.  Wright,  60  HI.  818; 
Lee  V.  Harris,  206  111.  428,  69  N.  E.  230,  99 
Am.  St  Rep.  176 ;  Den  v.  Dummer,  20  N.  J. 
Law,  86,  40  Am.  Dec.  218 ;  Hoboken,  etc.,  Co. 
V.  Hoboken,  36  N.  J.  Law,  540;  Price  v. 
Plainfleld,  40  N.  J.  Law,  608 ;  Weger  v.  Del- 
ran  Twp.,  61  N.  J.  Law,  224,  39  AU.  730; 
Ocean  Grove,  etc.,  Ass'n  v.  Berthall,  63  N. 
J.  Law,  812,  48  Atl.  887;  Hohokus  Twp.  v. 
Erie  R.  Co.,  65  :N.  J.  Law,  353,  47  Atl.  566 ; 
Asbury  Park  v.  Hawxhurst^  67  N.  J.  'Law, 
682,  52  Atl.  694. 

Inappropriateness    of    unlawful    detainer 
and  ejectment  in  cases  in  which  the  owner 


of  a  mere  easement  giving  the  defendant 
nothing  more  than  a  right  to  use  the  prop- 
erty in  common  with  the  owner,  such  as  a 
private  way  over  land,  is  manifest.  The 
owner  has  not  been  deprived  of  possession. 
He  has  use  of  the  land  for  all  purposes  con- 
sistent with  the  enjoyment  of  the  easement 
and  not  obstructive  thereof.  Such  right  of 
possession  as  the  defendant  or  owner  of  the 
easement  has  is  not  exclusive  in  any  sense. 
But,  in  the  case  of  a  public  street  or  high- 
way on  or  across  the  land,  the  possession  of 
the  corporation  under  whose  right  or  claim 
the  general  public  use  it  is  practically  ex- 
clusive. It  leaves  in  the  owner  of  the  fee 
no  right  of  individual  possession  or  use. 
Therefore  the  courts  generally  afSrm  the 
right  of  the  fee  owner  to  sue  in  ejectment 
for  recovery  of  land  wrongfully  withheld 
from  him  by  a  municipal  corporation  for 
street  purposes.  Le  Blond  v.  Peshtigo,  140 
Wis.  604,  123  N.  W.  157,  25  L.  R.  A.  (N. 
S.)  511;  Lawe  v.  Kaukauna,  70  Wis.  806, 
85  N.  W.  561 ;  Mahon  v.  San  Rafael  Turnp. 
Road  Co.,  49  Cal.  269;  Tuller  v.  Detroit,  97 
Mich.  597,  56  N.  W.  1032 ;  Armstrong  v.  St 
Louis,  69  Mo.  809,  33  Am.  Rep.  499;  Mc- 
Carty  v.  Clark  County,  101  Mo.  179,  14  S. 
W.  51;  Strong  v.  Brooklyn,  68  N.  Y.  1. 
Right  to  this  remedy  under  su<^  circum- 
stances has  been  denied  in  two  cases  at 
least.  Cowenhoven  v.  Brooklyn,  38  Barb. 
<N.  Y.)  9 ;  Lynch  v.  Rutland,  66  Vt.  670.  29 
Atl.  1015.  They  say  the  public  easement  is 
not  incompatible  with  the  owner's  title  or 
possession,  for,  owning  the  fee,  lie  is  in  pos- 
session subject  to  the  public  right.  In  oth- 
er words,  the  public  use  neither  disseizes 
nor  ousts- him,  wherefore  he  must  resort  to 
equity  for  relief  by  injunction.  In  Strong  v. 
Brooklyn,  however,  the  court,  distinguishing 
Cowenhoven  v.  Brooklyn,  said: 

"Now,  if  the  city  had  reduced  its  dalm  of 
title  to  actual  possession,  would  it  not  exclude 
any  present  individual  possession  by  the  plain- 
tiffs? They  might  use  the  lands  for  passage 
over  them,  as  members  of  the  p2yblic,  but  could 
have  no  personal  or  protracted  right  in  them, 
80  long  as  the  city  kept  a  possession  as  ex- 
tensive as  the  dalm." 

In  our  (pinion,  both  reason  and  the 
weight  of  authority  make  it  available  to  the 
owner  of  the  fee  against  a  city  or  other  mu- 
nicipal corporation  holding  the  land  for 
street  or  road  purposes.  O^ough  he  may 
have  a  sort  of  technical  possession,  he  has 
none  in  point  of  fact,  and  his  right  is  not  an 
easement.  He  is  the  owner  of  land  the  pos- 
session of  which  is  actually  withheld  from 
him  in  every  substantial  sense.  His  use  of 
it,  as  one  of  the  public,  is  not  possession. 
It  is  used  under  the  state's  alleged  right  of 
exclusive  possession  conferred  upon  the  oor^ 
poration  for  administrative  purposes.  The 
corporation  has  and  ludds  the  actual  po»- 
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session,  and,  if  it  Is  wrongful,  the  owner 
should  have  a  possessory  remedy. 

[3, 4]  The  lot  In  controversy  is  a  part  of  a 
two-acre  tract  conveyed  to  Jesse  H.  Wood- 
rum  by  Joseph  Davidson  and  wife  by  a  deed 
dated  January  23,  1888.  Woodrum  convey- 
ed one  acre  of  It  to  Barbee,  Tlerney,  and 
Peck,  who  later  conveyed  one-third  of  it  to 
Levering,  and  he  conveyed  It  to  J.  A.  B. 
Bruce  and  F.  A.  Bolin.  They  together  with 
Straley  and  Karnes  divided  the  acre  into 
lots  and  sold  them.  Bolin  and  Bruce  bought 
one  of  the  lots  adjoining  the  strip  of  land 
in  controversy  and  fronting  on  Mercer 
street  On  this  lot,  they  erected  a  building 
in  which  Bruce  resided  for  many  years  and 
in  which  they  carried  on  a  mercantile  busi- 
ness. The  lot  line  did  not  run  at  right  an- 
gles with  Meroer  street,  but  they  erected 
their  building  at  right  angles  therewith, 
wherefore  the  front  of  it  came  to  the  line  of 
their  lot,  and  the  rear  did  not.  Along  the 
south  side  of  the  building,  they  put  up  and 
maintained  a  porch  which  extended  beyond 
their  line  and  over  the  northeast  corner  of 
the  land  in  controversy.  This  porch  extend- 
ed back  to  an  opening  in  the  building  giv- 
ing access  to  a  portion  thereof  used  in  the 
sale  of  groceries.  It,  as  well  as  the  vacant 
ground,  was  used  in  supplying  their  store 
with  groceries  and  goods,  and  their  custom- 
ers were  permitted  to  use  it  They  say  they 
occupied  the  land  in  controversy  by  such 
and  other  similar  means,  with  the  consent 
of  their  cotenants,  Straley  and  Karnes.  In 
their  division  of  the  acre  into  lots,  they 
ran  a  10-foot  alley  entirely  through  it  and 
between  lots  fronting  on  Mercer  street  and 
lots  fronting  on  Peck  street,  the  south  end 
of  which  had  no  outlet,  unless  the  dO-foot 
strip  was  intended  for  a  street  It  ended  at 
the  line  of  another  1-acre  tract  which  Wood- 
rum  had  conveyed  to  P.  H.  Rorer.  West  of 
this  alley,  f ront^ing  Feck  street  and  adjoin- 
ing the  land  in  controversy,  there  is  another 
lot,  which  was  conveyed  to  one  Robinett, 
who  erected  a  mercantile  house  on  that  cor- 
ner, as  wdl  as  a  small  tenement  house  in 
the  rear  thereof  the  latter  fronting  on  the 
30-foot  strip  of  land.  The  arrangement  of 
his  buildings  indicates  that  he  regarded  it 
as  a  street  P.  T.  Lilly  purchased  a  lot  out 
of  the  Rorer  acre  adjoining  the  30-f6ot  strip 
and  fronting  on  Mercer  street  On  it  he 
erected  a  three-story  brick  building,  with  an 
opening  and  numerous  windows  on  the  north 
side,  facing  the  land  in  controversy,  as  if  it 
were  a  street.  On  a  map  of  the  dty  of 
Bluefleld  which  seems  to  have  been  made  in 
1906,  the  land  in  controversy  is  laid  down  as 
an  unnamed  street,  running  northeast  and 
southwest  and  connecting  Mercer  and  Peck 
streets.  An  effort  is  made  to  show  it  to  be 
a  continuation  of  Barger  street  which  opens 
into  Peck  street,  but  it  comes  into  Peck 
street  a  little  south  of  Barger.    If  extend- 


ed, its  northern  line  would  probably  coincide 
with  the  south  line  of  Barger  street. 

There  is  no  proof  of  any  express  formal 
dedication  of  the  land  to  street  purposes  or 
any  other.  If  there  was  a  plat  made,  desig- 
nating it  as  a  street,  that  fact  has  not  been 
shown  by  evidence.  The  acre  was  divided 
into  lots  and  sold,  and  an  alley  laid  out  be- 
tween them.  The  dedication  of  this  alley  is 
not  denied,  except  in  so  far  as  it  extends 
through  this  part  of  the  land.  Nevertheless, 
adjoining  property  owners  seem  to  have 
built  and  improved  their  property  under  the 
impression  that  they  owned  corner  lots. 
Bruce  and  Bolin  themselves  constructed  their 
building  as  if  they  intended  the  rear  or  side 
opening  to  be  upon  a  street  Although  their 
shed  or  porch  extended  over  the  line,  it  is 
not  uncommon  for  owners  to  build  sheds 
over  sidewalks,  nor  to  lay  down  board  side- 
walks in  front  of  their  property.  Roblnett 
and  Lilly  built  as  If  it  were  a  street  None 
of  these  acts,  however,  were  done  on  behalf 
of  the  public.  In  favor  of  adjacent  own- 
ers, the  land  might  be  subject  to  private 
easements,  and  yet  not  be  a  public  street 
Oook  V.  Totten,  49  W.  Va.  177,  38  S.  B.  491, 
87  Am.  St.  Rep.  792.  These  acts  of  lot  own- 
ers w^e  only  slightly  probative,  if  at  all, 
of  dedication.  After  Bolin  and  Bruce  bought 
the  lot  on  which  they  built,  their  interests 
were  to  a  certain  extent  adverse  to  those  of 
Straley  and  Karnes.  They  could  not  dedi- 
cate so  as  to  bind  their  cotenants.  It  is 
manifest,  too,  that  no  act  of  Roblnett  or 
LiUy  would  bind  the  owners  of  the  land  in 
controversy.  Moreover,  the  conduct  of  the 
owners,  in  permitting  the  land  to  lie  open, 
with  knowledge  of  the  impression  under 
which  Roblnett,  Lilly,  and  Bolin  and  Bruce 
were  acting,  may  have  amounted  to  nothing 
more  than  a  license  to  use  the  land  in  cer- 
tain ways  until  it  should  be  inclosed  or  de- 
voted to  some  purpose  incompatible  with  the 
licenses.  If  this  slight  evidence  of  dedica- 
tion were  aided  by  unequivocal  acts  of  ac- 
ceptance, it  would  be  much  stronger  than  it 
is.  The  two  elements  requisite  to  such  title 
in  a  dty  as  is  claimed  here,  when  proved, 
aid  each  other,  if  concurrent.  If  the  owner 
knows,  or  is  precluded  from  denial,  that  the 
city  regarded  his  acts  as  dedicatory  and  so 
treated  them,  this  circumstance  casts  light 
upon  his  intention.  But  there  is  no  proof  of 
any  municipal  act  unequivocally  signifying 
acceptance.  What  there  Is  might  possibly 
suffice,  in  a  case  in  which  the  question  of  ti- 
tle is  only  collaterally  involved,  but  it  is  not 
sufficient  to  prove  title,  when  the  direct  is- 
sue is  one  of  title.  It  was  formerly  held 
that  an  acceptance  must  be  proved  by  mat- 
ter of  record.  Com.  v.  K^]y,,8  Grat  (Va.) 
632.  This  rule  was  r^axed  by  statute,  so  as 
to  permit  It  to  be  established  by  proof  of 
work  done  on  a  dedicated  road  by  a  road 
supervisor.    Talbott  v.  King,  32  W.  Va.  ^ 
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9  S.  E.  48;  Boyd  v.  Woolwlne,  40  W.  Va. 
282.  21  S.  E.  1020 ;  Dlcken  ▼.  Liverpool  S. 
&  C.  Ck>.,  41  W.  Va.  511.  23  S.  B.  582.  Mere 
use  by  the  general  public  for  a  period  short 
of  10  years  Is  not  suflSclent  proof  of  a  ded- 
ication and  acceptance.  Yates  v.  West 
Grafton,  33  W.  Va.  507,  512,  11  S.  B.  S,  And 
then  the  proof  must  clearly  show  such  facts, 
circumstances,  and  conduct  as  makes  the  in- 
tention of  the  owner  to  dedicate  clear  and 
unequivocal.  An  implied  dedication  must 
be  clearly  and  fully  proved.  Morlang  v. 
Glty  of  Parkersburg,  100  S.  B.  394.  The 
evidence  of  it  adduced  here  is  not  decisive 
in  character.  It  is  slight  and  uncertain,  and 
there  is  practically  none  indicative  of  ac- 
ceptance. Clifford's  grading,  If  any,  must 
have  been  very  slight.  Nobody  else  seems  to 
have  had  any  knowledge  of  it,  and  it  is  not 
shown  to  have  been  done  by  authority  of 
the  dty  council.  The  city  map  was  made 
by  the  city  engineer,  and  there  is  no  proof 
that  he  was  authorized  to  treat  the  stiip  in 
controversy  as  a  street,  or  that  his  map  was 
ever  approved  by  the  dty  council.  More- 
over, he  does  not  call  it  a  street  He  mere- 
ly delineates  it  upon  the  map  as  an  open 
space. 

In  our  opinion,  the  evidence  adduced  in 
support  of  the  city's  daim  would  not  suffice 
to  sustain  a  verdict  in  Its  favor,  wherefore 
we  think  the  trial  court  properly  directed  a 
verdict  for  the  plaintiff. 

The  Judgment  will  be  affirmed* 

LYNCH,  J.,  absent 


(86  w.  Va.  680 

Ex  parte    HUDGINS.     (No.  4099.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  20,  1920.) 

(8yllahu$  hy  the  Court) 

I.  Constitutional  law  <8=»83(2)^8tatttte  dofln- 
Ing  "vagrancy"  held  an  unconstitutional  re- 
straint upon  personal  liVerty. 

Section  2  of  chapter  12,  Acts  1917,  Second 
Extraordinary  Session  (Code  Supp.  1018,  c 
151,  I  16bII  [sec.  5457Jt)]),  providing  that  every 
able  bodied  male  resident  of  this  state  between 
the  ages  of  sixteen  and  sixty  years,  except  bona 
fide  students  during  school  term,  who  shall  fail 
or  refuse  to  regularly  and  steadily  engage  for 
I  at  least  thirty-six  hours  per  week  in  some  law- 
ful and  recognised  business,  profession,  occupa- 
'tion  or  employment,  shall  be  held  to  be  a  va- 
grant and  be  guilty  of  a  misdemeanor,  and 
punished  as  therein  provided,  regardless  of  the 
financial  ability  of  such  person  to  maintain  him- 
self and  his  dependents'  without  performing  such 
labor,  and  regardless  of  his  ability  to  obtain 
such  employment  except  as  therein  provided,  is 
unconstitutional  and  void  as  imposing  unnec- 
essary and  unreasonable  restraint  upon  personal 


liberty,  and  as  having  no  just  or  reasonable  re- 
lation to  the  things  generally  comprehended 
within  the  police  power  of  the  state. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Va- 
grancy.] 

(Additional  SyUahu$  hy  Editorial  Staff.) 

2.  Constitutional  law  c=3»83(l)^"Per80nai  lib- 
erty," as  usod  In  oonstltutlonal  provisions,  de- 
llned. 

The  "personal  liberty"  guaranteed  by  Const 
U.  S.  Amend.  13,  and  Bill  of  RighU  W.  Va.  art 

3,  {  1,  consists  in  the  power  of  locomotion  with- 
out imprisonment  or  restraint  unless  by  due 
course  of  law,  except  those  restraints  imposed 
to  prevent  commission  of  threatened  crime  or 
in  punishment  of  crime  committed,  those  in 
punishment  of^  contempts  of  courts  or  legis- 
lative bodies  or  to  render  their  jurisdiction  ef- 
fectual, and  those  necessary  to  enforce  the 
duty  citisens  owe  in  defense  of  the  state  to 
protect  community  against  acts  of  those  who 
by  reason  of  mental  infirmity  are  incapable  of 
self-controL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Personal 
liberty.] 

3.  Vagraney  «s»l— ConMNon-law  doflnltlon. 

Vagrancy,  at  common  law,  consists  in  going 
about  from  place  to  place  by  a  person  without 
visible  means  of  support,  who  is  idle,  and  who, 
though  able  to  work  for  his  or  her  maintenance, 
refuses  to  do  so,  but  lives  without  labor  or  on 
the  charity  of  others. 

Habeas  corpus  by  Clifton  Hudgins  against 
S.  A.  Daniel,  Sheriff,  etc  Petitioner  dis- 
charged. 

liitz  \&  Harman  and  Joseph  M.  Oockett 
all  of  Welch,  for  petitioner. 

O.  L.  Counts,  Pros.  Atty.,  of  Weldi,  for 
respondent. 

MILIiER,  J.  Petitioner  seeks  his  dis-  \ 
charge  from  custody,  the  petition  and  re- 
turn of*  the  officer  showing  that  he  is  being 
restrained  of  his  liberty  by  the  judgment  of 
conviction  by  confession  and  sentence  upon 
two  indictments  found  by  the  grand  jury 
on  May  13,  1920,  the  first,  number  one, 
charging  that  being  then  and  there  an  able 
bodied  male  resident  of  McDowell  County, 
West  Virginia,  between  the  ages  of  sixteen 
and  sixty  years,  and  not  being  then  and  there 
a  bona  fide  student  during  school  term,  he 
did  unlawfully  fail  and  refuse  to  regular- 
ly and  steadily  engage  for  at  least  thirty-six 
hours  for  one  week,  beginning  March  29. 
1920,  and  ending  April  6, 1920,  in  some  law- 
ful and  recognized  business,  profession,  oc- 
cupation and  employment,  whereby  he  might 
contribute  to  the  support  of  himself  and 
those  legally  dependent  upon  him;  the  sec- 
ond, number  two,  charges  him  with  a  like 
offense  committed  during  the  week   begiiu 
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nlng  April  6,  1920,  and  ending  April  12, 
1920. 

The  grounds  alleged  and  relied  on  are: 
First,  that  the  time  prescribed  within  which 
the  statute  was  to  remain  in  effect  had  expir- 
ed by  limitation  when  petitioner  is  alleged  to 
have  committed  the  several  offenses;  sec- 
ond, that .  the  said  act  is  unconstitutional 
and  void,  being  violative,  (1)  of  the  Thir- 
teenth Amendment  of  the  Constitution  of  the 
United  States,  providing  that:  "Neither  slav- 
ery nor  involuntary  servitude,  except  as 
a  punishment  for  crime  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  sub- 
ject to  their  Jurisdiction;*'  (2)  of  section  1, 
article  8,  Bill  of  Bights,  of  the  Constitution 
of  West  Virginia,  saying  that:  *"A11  men  are, 
by  nature,  equally  free  and  independent,  and 
have  certain  inherent  rights,  of  which,  when 
they  enter  into  a  state  of  society,  they  can* 
not,  by  any  compact,  deprive  or  divest  their 
posterity,  namely:  the  enjoyment  of  life  and 
liberty,  with  the  means  of  acquiring  and 
possessing  property,  and  of  pursuing  and  ob- 
taining happiness  and  safety ;"  (3)  section  3, 
article  1,  of  the  Constitution  of  West  Vir- 
ginia, providing:  "The  provisions  of  the 
Constitution  of  the  United  States,  and  of 
this  state,  are  operative  alike  in  a  period  of 
war  as  in  time  of  peace,  and  any  departure 
therefrom,  or  violation  thereof,  under  the 
plea  of  necessity,  or  any  other  plea,  is 
subversive  of  good  government,  and  tends  to 
anarchy  and  despotism.'* 

The  statute  on  which  the  indictments  were 
found  is  section  2  of  chapter  12  of  the  Acts 
1917,  Second  Extraordinary  Session,  and  so 
far  as  pertinent  to  the  questions  presented, 
is  as  follows: 

"Section  2.  From  the  time  this  act  becomes 
effective,  and  thenceforward  until  six  months 
after  the  termination  of  the  present  war  be- 
tween the  United  States  and  the  Imperial 
German  government^  any  able  bodied  male  resi- 
dent of  this  state  between  the  ages  of  sixteen 
and  sixty,  except  bona  fide  students'  daring 
school  term,  who  shall  fail  or  refuse  to  regu- 
larly and  steadily  engage  for  at  least  thirty-six 
hours  per  week  in  some  lawful  and  recognized 
business,  profession,  occupation  or  employment, 
whereby  he  may  contribute  to  the  support  of 
himself  and  those  legally  dependent  upon  him, 
shall  be  held  to  be  a  vagrant  within  the  meaning 
and  effect  of  this  act,  and  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  shall 
be  fined  not  more  than  one  hundred  dollars 
for  each  offense,  and  as  a  part  of  such  sentence 
and  punishment  *  *  •  shall  be  by  the  trial 
court  ordered  to  work  not  exceeding  sixty  days 
upon  the  public  roads  or  streets,  or  upon  some 
other  public  work  being  done  by  and  in  the 
county  in  which  such  person  shall  be  convicted, 
or  by  any  municipality  therein.'* 

The  Judgment  for  the  first  off^use  was 
confinement  in  the  Jail  of  the  county  at  hard 
labor  for  thirty  days,  and  a  fine  of  $25.00, 
the  labor  to  be  performed  on  the  public 


roads,  and  if  the  fine  was  not  paid,  the  im- 
prisonment and  labor  was  to  continue  until 
the  fine  should  be  paid,  at  the  rate  of  $1.00 
per  day.  And  for  the  second  offense  the 
Judgment  of  imprisonment  was  for  forty-five 
days,  commencing  at  the  end  of  the  term  im- 
posed under  the  first  indictment,  and  $35.00 
fine,  with  like  conditions  if  this  fine  was  not 
paid. 

The  petitioner  alleges,  and  there  Lb  no 
traverse  of  the  fact,  that  at  the  outbreak  of 
the  war  he  was  a  soldier  in  Company  "K", 
Second  West  Virginia  Infantry,  and  remain- 
ed there  until  the  summer  of  1917,  when  he 
was  discharged  for  physical  disability;  that 
later,  February  4,  1918,  he  enlisted  In  the 
army  of  the  United  States,  and  was  assigned 
to  the  Signal  Corps,  79th  Division,  then  in 
training  at  Camp  Meade,  Maryland,  and  In 
May,  1918,  was  transported  over  seas,  and 
was  serving  in  said  division  and  participated 
in  the  battle  of  St  Mihiel,  various  battles 
around  Verdun,  and  the  Meuse-Argonne  of- 
fensive, and  was  with  the  division  at  Sedan 
when  actual  hostilities  between  the  United 
States  and  the  Imperial  German  government 
ended  November  11,  1918;  that  in  May,  1919, 
he  was  discharged,  and  was  informed  that 
all  the  soldiers  who  like  himself  had  en- 
listed for  the  duration  of  the  war  had  long 
since  been  discharged,  and  the  army  dis- 
banded. 

The  military  services  rendered  by  peti- 
tioner are  perhaps  not  very  material,  but 
they  should  not  be  overlooked  in  the  adminis- 
tration of  a  law  of  this  nature,  limited  as  it 
is  to  the  duration  of  the  war,  which  the  peti- 
tioner contends  had  ended  before  the  offenses 
with  which  he  was  charged  were  committed. 
Whether  the  war  had  then  ended  within 
the  provisions  of  this  act,  we  need  not  de- 
cide, for  we  have  reached  the  conclusion  that 
the  act  is  unconstitutional  and  ought  to  beL 
so  declared.  A 

[3]  The  act  is  not  conditioned  on  whether  \ 
or  not  the  offender  has  other  means  of  siip-  \ 
port,  or  dependents,  for  if  no  dependents,  by 
the  provisions  of  the  act,  no  payments  need 
be  made  by  the  county  or  municipality  oA 
accoimt  of  his  labor.  At  the  common  law  va^ 
grancy  consists  in  going  about  from  place  to 
place  by  a  person  without  visible  means  of 
support,  who  is  idle,  and  who,  though  able 
to  work  for  his  or  her  maintenance,  refuses 
to  do  so,  but  lives  without  labor  or  on  the 
charity  of  others.  29  Am.  &  Eng.  Eqc.  Law* 
568;  She  parte  Strlttmatter,  58  Ter.  Or.  R. 
156,  124  S.  W.  906,  137  Ain.  St  Hep.  937,  note 
944;  Id.,  21  Ann.  Cas.  477,  note  478.  But  as 
these  authorities  point  out,  in  the  face  of 
the  many  different  statutes  in  this  country, 
the  common-law  rule  is  of  little  importance ; 
and  it  is  generally  conceded  that  within  cer- 
tain broad  limitations  the  Legislature  may 
by  statute  define  vai^rancy  and  Impose  pun- 
ishment for  the  offense. 
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[2]  The  broad  ground  taken  by  i)€tltioner 
and  his  counsel  is  tliat  the  statute  sought 
to  be  enforced  against  him  is  an  unjust  and 
unreasonable  restraint  upon  his  personal 
liberty,  guaranteed  by  the  state  and  federal 
Constitutions.  What  is  personal  liberty  un- 
der the  law?  As  defined  by  Blackstone,  It 
"consists  In  the  power  of  locomotion,  of 
changing  situation,  or  moving  one's  person 
to  whatsoever  place  one's  own  inclination 
may  direct,  without  imprisonment  or  re- 
straint, unless  by  due  course  of  law."  "In 
organized  society,"  says  Cooley,  Constitution- 
al Limitations  (7th  Ed.)  483,  "liberty  Is  the 
creature  of  law,  and  every  man  will  possess 
It  in  proportion  as  the  laws,  while  imposing 
no  unnecessary  restraints,  surround  him  and 
every  other  citizen  with  protections  against 
the  lawless  acts  of  others."  The  qualifica- 
tions and  restraints  which  the  law  may  prop- 
erly impose  on  personal  liberty,  classed  ac- 
cording to  their  purpose,  as  said  by  the  same 
high   authority,  are,  first,   those  of  public, 


class  Involves  the  relative  duties  and  obliga- 
tions of  a  citizen  to  society  and  his  fellow 
citizens,  and  is  sub-divided  by  Mr.  Cooley  as 
follows: 

"(1)  Those  imposed  to  prevent  the  commis- 
Bion  of  crime  which  is  threatened;  (2)  those  in 
punishment  of  crime  committed;  (3)  those  in 
punishment  of  contempts  of  courts  or  legislative 
bodies,  or  to  render  their  jurisdiction  effectual; 
(4)  those  necessary  to  enforce  the  duty  citizens 
owe  in  defense  of  the  state;  (5). those  which 
mi^  become  important  to  protect  the  com- 
msxiity  against  the  acts  of  those  who,  by  rea- 
son of  mental  infirmity,  are  incapable  of  self- 
control.  The  second  class  are  those  which 
spring  from  the  helpless  or  dependent  condition 
of  individuals  in  the  various  relations  of  life." 
Cooley's  Constitutional  Limitations,  484. 

[1]  Tested  by  these  general  rules,  what 
may  be  properly  determined  of  the  statute 
here  involved?  To  bring  it  within  these  11m- 
itatipns  it  jQdust  have  some  reasonable  rela- 
tion to  one  or  more  of  the  subjects  over 
which  the  state  may  properly  exercise  its 
police  power.  Manifestly  the  ^enactment  of 
the  statute  was  intended  as  a  war  measure, 
,  for  it  is  limited  in  its  effect  to  the  period 
\  of  the  war  and  six  months  after  termination 
thereof.  The  state,  under  our  Constitution, 
has  no  power  to  declare  war ;  the  war  power, 
so  far  as  it  exists  under  the  C(xistitution  and 
laws  of  this  state,  is  in  the  governor  as 
commander-in-chief  of  the  military  forces, 
except  when  called  into  the  service  of  the 
United  States,  to  call  out  such  forces  to 
execute  the  laws,  suppress  Insurrection,  and 
repel  invasion.  Constitution,  section  12,  ar- 
ticle 7;  sections  6  and  6,  chapter  18  (sees. 
783,  784)  Code.  The  statute  in  no  way  re- 
lates to  the  raising  or  organization  of  the, 
military  forces  of  the  state,  for  state  or  fed- 
eral purposes. 
It  is  apparent  that  the  Legislature  lias 


attempted  to  Justify  the  measure  on  the 
theory  that  the  i)er8on8  against  whom  It  was 
directed  were,  or  might  become,  charges  upon 
the  public,  but  by  its  terms  it  is  limited  to 
the  period  of  the  war,  and  six  months  there- 
after; and  that  during  that  term  the  pro- 
ductive resources  of  the  state  should  be 
brought  up  to  the  highest  standard,  for  war 
purposes.  With  the  state,  however,  this 
could  amount  only  to  a  semblance  of  right. 
While  greater  production  during  the  period 
of  the  war  might  be  desirable,  is  that  a  sub. 
Ject  with  which  the  state  had  the  right  to 
deal?  We  think  not  Certainly  not  by  ac- 
cusing all  citizens  coming  within  its  pro- 
visions with  vagrancy,  and  as  criminals, 
without  reference  to  their  ability  to  sup- 
port and  maintain  themselves  and  their  de- 
pendents without  work.  And  as  further  evi- 
dence that  the  protection  of  the  state  against 
vagrancy  was  not  the  real  object  of  the 
statute,  it  elsewhere  provides  that,  "in  no 
case  shall  the  possession  by  the  accused  of 


second,  those  of  private  nature.     The  first   money,  property  or  income  sufficient  to  sup* 


port  himself  and  those  legally  dependent  up- 
on him  be  a  defense  to  any  prosecution  nn« 
der  this  act;"  and  furthermore,  that,  "in  no 
case  shall  the  daim  by  the  accused  of  in- 
ability to  obtain  work  or  emi^oyment  be  a 
defense  to  prosecution  hereunder,  unless  it 
*  *  *  be  proved  that  the  accused  prompt- 
ly  notified  the  proper  representative  of  the 
state  council  of  defense  of  his  inability  to 
obtain  employment,  and  requested  that  work 
or  employment  be  found  for  him,  and  that 
such  employment  was  not  furnished  him." 
It- is  suggested  in  argument  that  the  state 
council  of  defense  had  completed  its  work 
and  been  discharged  long  before  the  alleged 
offenses  were  committed  by  defendant.  How- 
ever, that  fact  does  not  appear  in  the  record, 
and  it  is  Immaterial  in  our  view  of  the  law. 
So  the  purpose  of  the  statute  was  not  to 
subserve  any  of  the  purposes  for  which  a 
citizen  may  rightfully  be  deprived  of  his 
liberty.  Its  eflfect  was  to  require  eveiry  able 
bodied  male  resident  of  the  state,  between 
the  ages. specified,  regardless  of  his  financial 
ability,  to  work,  not  simply  long  enough  each 
day  of  the  week  to  acquire  means  of  sup- 
port for  himself  and  his  dependents,  but  for 
the  number  of  hours  required.  It  is  made 
applicable  alike  to  young  and  old  within 
these  ages.  If  a  citizen,  say  of  fifty  or  fifty- 
five  years  of  age,  had  worked  diligently  ear- 
lier in  life,  and  had  laid  up  a  competency 
with  which  to  support  himself  and  his  de- 
pendents in  his  or  their  stations  of  life,  that 
Ive  might  for  the  rest  of  his  days  live  in  com- 
parative ease  and  freedom  from  the  burdens 
of  his  earlier  years,  he  could  not  defend 
himself  on  that  account  nor  escape  the  pen- 
al tiess  imposed  for  a  violation  of  the  statute, 
characterizing  him  as  a  vagrant  and  pun- 
ishable as  such.  Can  such  a  statute  find 
justification  in  the  police  power  of  the  state? 
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Though  this  power  has  never  as  yet,  and 
probably  never  will  be  accurately  defined, 
yet  under  the  Constitution  it  is  confined  to 
matters  relating  to  the  public  health,  the 
public  morals,  and  the  public  safety.  Booth 
V.  People,  186  111.  43,  57  N.  E.  798,  50  L.  R.  A. 
762,  78  Am.  St.  Rep.  229,  and  note  235;  State 
V.  Peel  Splint  Coal  Co..  36  W.  Va.  802,  15 
S.  E.  1000,  17  L.  R.  A.  385.  And  this  power 
must  be  exercised  so  as  not  to  impose  un- 
just or  unreasonable  restraints  upon  per- 
sonal liberty.  Lawrence  v.  Barlow,  77  W. 
Va.  289,  87  S.  B.  380.  Where  the  statute 
undertakes  to  impose  restraints  on  liberty, 
it  should  be  confined  to  the  things  generally 
comprehended  within  the  police  power. 

Illustrative  of  unreasonable  restraint  up- 
on personal  liberty,  an  ordinance  which  pro- 
hibited any  one  knowingly  to  associate  with 
persons  having  the  reputation  of  being 
thieves,  burglars,  pickpockets,  pigeon  drop- 
pers, bawds,  etc.,  or  any  other  person,  for 
the  purpose  or  with  the  intent  to  agree,  con- 
spire, combine  or  confederate,  first,  to  com- 
mit any  ofl!ense,  or  second,  to  cheat  or  de- 
fraud any  person  of  any  money  or  prop- 
erty, etc.,  was  held  unconstitutional.  It  was 
said  to  be  as  unjust  and  unreasonable  for 
a  legislative  body  to  undertake  to  forbid  cer- 
tain associations  as  to  command  with  whom 
one  should  associate;  and  that  without  some 
overt  act  done  it  is  beyond  the  power  of  hu- 
man agency  to  discern  and  determine  with 
what  intent  or  purpose  the  human  heart  is 
actuated.  Ex  parte  Smith,  135  Mo.  223, 
36  S.  W.  628,  33  Lr.  R.  A.  606,  58  Am.  St.  Rep. 
576,  note  580.  In  People  v.  Turner,  55  IlL 
280,  8  Am.  Rep.  645,  a  statute  was  declared 
unconstitutional  which  authorized  the  com. 
mitment  to  the  reform  school  of  children 
between  the  ages  of  six  and  sixteen  years, 
"who  are  destitute  of  proper  parental  care 
and  growing  up  in  mendicancy,  ignorance, 
idleness  and  vice,"  but  who  may  have  com- 
mitted no  crime.  This  case  was  distinguish- 
ed or  not  followed  in  Wisconsin,  in  constru- 
ing a  similar  statute,  in  Milwaukee  Indus- 
trial School  V.  Supervisors  of  Milwaukee 
County,  40  Wis.  328,  22  Am.  Rep.  702.  In 
Ruling  Case  Law  it  is  laid  down  as  the  law 
of  the  land  that  liberty  as  used  in  the  Con- 
stitution is  not  dwarfed  into  mere  free- 
dom from  physical  restraint  of  the  person 
of  the  citizen,  but  is  deemed  to  embrace  the 
right  of  a  man  to  be  free  in  the  employment 
of  the  faculties  with  which  he  has  been  en- 
dowed by  his  Creator,  subject  only  to  such 
restraints  as  are  necessary  for  the  common 
welfare.  It  includes  the  right  to  be  free 
to  use  his  faculties  in  all  lawful  ways;  to 
live  and  work  where  he  will.  6  R.  C.  L. 
pp.  259,  260,  {  244.  In  Bailey  v.  Alabama, 
219  U.  S.  219,  31  Sup.  Ct.  145,  55  L.  Ed.  191, 
the  federal  anti-peonage  acts,  founded  on 
the   Thirteenth    Amendment,    inhibiting   in- 


voluntary servitude,  were  held  to  be  violated 
by  a  statute  which  sought  to  compel  service 
of  labor  by  making  it  a  crime  to  fail  or  re- 
fuse to  perform  it.  It  was  said  in  that  caae 
that,  although  the  court  might  not  impute 
to  a  state  an  actual  motive  to  oppress  by  a 
statute,  yet  it  should  consider  the  material 
operation  of  such  a  statute  and  strike  it 
down  if  it  becomes  an  instrument  of  coercion 
forbidden  by  the  federal  Constitution.  That 
decision  involved  an  act  of  the  Legislature 
which  made  it  prima  facie  evidence  of  an  in- 
tent to  defraud  forbidden  by  the  statute, 
for  any  one  obtaining  money  from  his  emr 
ployer  to  refuse  without  cause  to  perform 
the  labor  provided  for  in  the  contract,  with- 
out return  of  the  money;  but  the  principle 
involved,  we  think,  has  application  to  the^ 
statute  involved  here,  in  so  far  as  it  im-i 
poses  an  unjust  and  unreasonable  restraint,' 
on  personal  liberty. 

Our  conclusion  is  that  the  petitioner  is 
entitled  to  be  discharged  from  custody,  and 
it  is  so  ordered. 


(88  W.  Va.  479) 

STATE  ex  rel.  FRANKLIN  et  al.  v.  MeDOW. 

ELL  COUNTY  COURT  et  al. 

(No.  4089.) 

(Supreme  Court  of  Appeals  of  West  Yirginia. 

May  11,  1920.) 

(^yUahui  bff  the  OouriJ 

I.  Elections  ^=>l26(3)^Polltlcal  county  com- 
mittee may  revoke  appointment  as  commis- 
sioners and  poll  clerks  at  primary  election  and 
make  other  appointments. 

A  political  county  committee  contemplated 
and  authorized  by  section  26a  (3)  of  chapter  3, 
Code  1918  (Code  ^upp.  1918,  c  3,  S  28b.  HI 
[sec.  50c]),  after  having  designated  persons  for 
appointment  as  commissioners  and  poll  clerks 
to  represent  its  party  in  a  primary  election, 
pursuant  to  power  conferred  upon  it  so  to  do 
by  section  26a  (4)  of  said  chapter  (section 
28b.  IV  [sec.  50d]),  and  before  the  designations 
60  made  have  been  acted  upon  by  the  county 
court  of  the  county,  may  revoke  or  rescind  them 
and  make  others  which  the  appointing  tribunal 
must  accept. 


2.  Elections  «=»l2l(2)*Member  of  political 
county  committee  recognized  after  dlsquaiill- 
cation  Is  de  facto  member. 

Although  a  member  of  such  a  committee 
may  forfeit  or  lose  his  right  to  membership 
therein  and  become  liable  to  ouster  from  his 
position  by  proper  procedure,  by  a  change  of 
his  residence,  a  member  who  has  so  disqualified 
himself,  but  continues  to  hold  his  place  in  the 
committee,  and  is  recognized  as  a  member  there- 
of and  allowed  to  participate  in  its  meetings  as 
such,  by  a  majority  of  the  remaining  de  jure 
members,  is  a  de  facto  member,  and  his  acts  as 
such  are  valid  as  to  the  public  and  third  per- 
sons. 
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3.  Elections  (@=>I2I  (2)— Acts  of  six  members 
of  political  county  committee  of  twelve,  to- 
gether with  a  de  facto  member,  held  valid. 

If,  in  a  meeting  of  such  a  committee,  the 
entire  membership  of  which  is  12,  held  pnrsnant 
to  notice  to  all  of  the  members,  7  attend,  two 
of  whom  are  de  facto  members  only,  and  one 
of  such  de  facto  members  resigns  and  the 
vacancy  so  occasioned  is  filled  by  the  action  of 
the  other  6  members  in  attendance,  the  person 
so'  elected  or  appointed  to  fill  the  vacancy  is 
at  least  a  de  facto  member,  whether  the  6  re- 
maining after  the  resignation  constituted  a 
quorum  of  the  committee  or  not,  and  subsequent 
proceedings  of  the  committee  at  the  same  or 
another  meeting,  effected  by  him  and  the  6 
members  by  whom  he  was  appointed,  are  valid 
as  to  the  public  and  third  persons. 

4.  Officers  ^=s>42— One  may  become  a  de  facto 
officer  if  he  In  good  faith  holds  position  umtor 
a  bona  flde  color  of  election  or  appointment. 

A  valid  election  or  appointment  of  a  person 
to  an  office  or  other  position,  at  or  before  his 
entry  upon  its  duties.  Is  not  a  sine  qua  non  to 
his  status  of  de  facto  officer.  It  suffices  that 
he  is  not  a  mere  usurper  of  the  position  he 
holds,  and  that  he  bona  fide  claims  and  holds 
it  under  color  of  an  election  or  appointment, 
irregular  and  unauthorized  though  it  may  be. 

5.  Elections  C=3»I26(3)— Latest  list  of  primary 
eleotion  officers  designated  by  county  polltioal 
oommittee  must  be  adopted  by  county  oonrt. 

If,  to  a  county  court  charged  with  the  duty 
of  appointing  primary  election  officers,  upon 
designations  made  by  a  political  county  com- 
mittee, two  inconsistent  iists  of  persons  so  des" 
ignated  are  presented,  both  authorized  at  differ- 
ent meetings  of  the  committee,  but  one  of  which, 
authorized  by  a  certain  meeting,  has  been  re- 
voked or  annulled  by  the  action  of  a  subse- 
quent meeting  at  which  the  designations  in  the 
other  list  were  made,  it  is  the  duty  of  the  coun- 
ty court  to  recognize  the  designations  made  at 
such  subsequent  meeting,  in  the  absence  of 
any  protest  by  members  of  the  committee,  ana 
upon  failure  to  do  so,  or  its  adoption  of  the 
designation  so  first  made,  it  will  be  compelled 
to  do  so  by  mandamus,  upon  a  proper  applica- 
tion therefor. 

6.  Mandamus  ^=:»74(l).  .  Will  lie  to  compel 
eounty  court  to  adopt  subsequsnt  designa- 
tions for  primary  election  officers  by  oou'nty 
political  committee. 

Although,  in  such  a  case,  the  subsequent 
designations  were  made  by  a  bare  majority  of 
the  committee,  and  the  others  are  insisted 
upon  by  the  remaining  members  of  the  com- 
biittee,  the  writ  will  require  the  court  to  adopt 
all  of  said  subsequent  designations  and  appoint 
the  persons  named  in  them.    (By  three  judges.) 

Original  mandamus  by  the  State,  on  re- 
lation of  N.  H.  Franklin  and  others,  against 
the  County  Court  of  McDowell  County  and 
others,  to  compel  the  appointment  of  persons 
designated  on  relators'  list  as  officers  to  rep- 
resent a  party  at  a  primary  election.  Per- 
emptory writ  of  mandamus  awarded. 


S.  B.  Avis,  of  Charleston,  and  Joseph  BI. 
Crockett,  of  Welch,  for  relators. 

Sanders  &  Crockett,  of  Bluefield,  Geo.  W. 
McClintic,  of  Charleston,  and  Arthur  G. 
Proe,  of  Welch,  for  respondents. 

POFFENBARGER,  J.  Factional  trouble 
or  rivalry  by  competing  organizations  or  con- 
stituent elements  in  the  Republican  party  of 
McDowell  county,  expressing  itself  through 
the  action  of  the  executive  committee  of  the 
pari:y,  brought  about  presentation  to  the 
county  court  of  that  county  of  two  lists  of 
persons  for  appointment  as  officers  to  repre- 
sent the  party  in  the  primary  election  to  be 
held  for  the  nomination  of  candidates  May 
25,  1920,  one  by  McGinnis  Hatfield,  claiming 
to  be  the  chairman  of  the  committee,  and  the 
other  by  N.  H.  Franklin,  making  a  like  claim 
on  behalf  of  himself.  The  former  list  having 
been  accepted  by  the  court  and  the  persons 
therein  named  appointed,  the  relators,  deny- 
ing authorization  of  the  list  so  accepted,  by 
the  committee,  and  the  right  of  said  Hatfield 
to  present  it,  having  protested  against  accept- 
ance thereof,  and  relying  upon  the  authentic- 
ity of  the  Franklin  list  and  their  right  to 
have  the  persons  named  In  it  appointed,  seek 
a  peremptory  writ  of  mandamus  to  compel 
the  county  court  to  appoint  the  persons  desig- 
nated in  said  last-mentioned  list 

[1-3]  While  the  occasion  of  the  controverqr 
is  rivalry,  the  means  or  agency  of  the  crea- 
tion of  this  particular  situaticm  is  alleged  dis- 
qualification of  two  members  of  the  commit- 
tee to  hold  their  positions  as  members  and 
participate  in  its  deliberations  by  reason  of 
nonresidence  in  the  districts  for  which  they 
were  elected.  Both  were  indisputably  elected 
to  membership  in  1916,  and  were  then  eligible. 
One  of  them,  John  W.  Cooksey,  after  having 
been  so  elected,  actually  removed  to  the  state 
of  Texas,  and  resided  there  for  about  a  year. 
Then  he  came  back  to  McDowell  county,  but 
to  a  district  thereof  other  than  the  one  for 
which  he 'was  elected.  There  is  much  evi- 
dence tending  to  prove  he  left  the  county 
without  Intent  to  return  and  with  intent  to 
make  his  permanent  residence  elsewhere,  and 
also  evidence  tending  tb  prove  that,  on  his 
return  to  the  state  and  county,  he  did  not  In- 
tend to  reside  In  the  district  for  which  he 
had  been  elected.  But  he  claims  his  absence 
from  the  district  was  temporary  only,  and 
that  he  never  intended  to  relinquish  his  resi- 
dence in  It.  The  other,  Dr.  S.  F.  Peters,  soon 
after  his  election  as  a  representative  of  an- 
other district,  took  up  his  abode  at  Princeton 
in  Mercer  county,  and  still  resides  there,  al- 
though he  spends  a  great  deal  of  his  time  in 
McDowell  county  and  In  the  district  for 
which  he  was  elected.  The  statute  requires 
all  members  of  executive  committees  selected 
for  each  political  division  to  reside  within 
"the  county  or  district,  senatorial  or  magiste- 
rial, from  which  chosen."    Code  of  1918,  c  3; 
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^  f  26a  (3)  (Code  Supp.  1918,  c.  3.  §  28b.  HI  [sec.  [ 
50c]).  Notwithstanding  their  apparent  in- 
eligibility to  retain  their  positions  as  mem- 
bers of  the  committee,  both  of  th^ese  men  par- 
ticipated in  the  proceedings  upon  which  the 
relators  rely,  Peters  only  temporarily  and 
slightly,  and  Cooicsey  throughout  The  latter 
is  one  of  the  relators  in  this  proceeding.  On 
behalf  of  the  respondents,  their  right  so  to 
participate  is  denied,  as  is  also  the  validity 
of  the  proceedings  in  which  they  took  iwirt. 

Validity  of  these  proceedings  Is  essential 
to  the  relief  sought  by  the  relators.  If  the 
list  presented  by  McGinnls  Hatfield  was  legal- 
ly authorized,  the  respondents  had  dear  and 
undoubted  right  to  adopt  it  If  It  was  not 
and  the  one  presented  by  the  relators  was 
also  unauthorized,  the  respondents  could 
make  their  owii  selections  of  election  oflScers 
from  members  of  the  party.  Code  of  1918, 
c.  3,  {§  26a  (4)  and  26a  (34)  (Code  Supp.  1918, 
c.  3,  {{  28b.  IV  [sec.  5Ud],  17a.  II  [sec.  33b]>. 

And,  even  though  the  list  presented  by  Hat- 
field was  originally  authorized  by  the  comfiilt- 
tee.  It  may  have  been  revoked  and  the  acticm 
of  the  committee  in  authorizing  it  afterwards 
rescinded,  If  the  proceedings  upon  which  the 
relators  rely  are  valid.  The  meeting  upon 
whose  action  he  relied  was  held  January  31, 
1920,  and  those  under  whose  action  the  re- 
lators claim  were  held  February  28  and  April 
10,  1920,  respectively. 

The  power  and  authority  of  a  statutory 
political  committee  to  rescind,  abrogate,  or 
alter,  at  a  subsequent  meeting,  what  it  did 
at  a  previous  one,  before  consummation,  in 
the  absence  of  a  statutory  provision  inhibit- 
ing such  action,  cannot  be  doubted,  and  there 
'  is  no  such  limitation  upon  the  powers  of  such 
a  committee  in  the  statute  of  this  state.  Pre- 
sumptively, the  powers  of  such  a  committee 
are  the  same  In  nature  and  quality  as  those 
of  other  executive  and  legislative  tribunals, 
none  of  which  are  precluded,  ordinarily,  from 
rescinding  their  actions  before  rights  have 
vested  under  them,  or  altering  positions  taken 
by  them.  A  Governor  may  revoke  his  procla- 
mation calling  a  session  of  the  Legislature. 
Tennant  v.  Parker,  3  Neb.  409.  A  political 
committee  may  rescind  Its  action  as  to  mat- 
ters not  consummated.  Twombley  v.  Smith, 
26  Colo.  425,  55  Pac  254;  15  Cyc.  329. 

Ineligibility  of  Cooksey  and  Peters  being 
assumed  for  the  present,  upon  the  inquiry  as 
to  the  validity  of  the  proceedings  of  February 
28th  and  April  10th,  the  effect  of  their  action 
with  other  members  of  the  committee  must 
be  determined.  That  body  consisted  of  12 
members.  Before  the  roll  call  at  the  meeting 
of  February  28th,  Chairman  Hatfield,  who 
was  not  a  member  of  the  committee,  ruled 
that  Cooksey  and  Peters  could  not  act  on 
account  of  their  alleged  disqualification, 
wherefore  there  was  not  a  quorum  present, 
and  then  left  the  room.  Seven  members,  In- 
cluding Cooksey  and  Peters,  if  countable,  re- 
mained.    Thereupon  they  designa^  N,  H. 


Franklin  to  act  as  chairman  pro  tern.  Peters 
then  resigned,  and  T.  T.  Smith  was  elected  to 
fill  the  vacancy  so  caused.  The  secretary  be- 
ing absent  and  represented  not  to  have  at- 
tended a  meeting  for  two  years,  his  ofllce  was 
declared  vacant,  and  T.  Edward  Hill  elected 
to  fill  the  vacancy.  A  list  of  persons  desig- 
nated for  appointment  as  registrars  was  pre- 
pared and  a  resolution  adopted,  •  requesting 
the  committeemen  of  the  several  districts  to 
prepare  lists  of  persons  to  be  designated  at 
a  meeting  to  be  held  April  10th,  for  appoint- 
ment as  commissioners  and  clerks  to  repre- 
sent the  party  In  the  primary  election. 

Though  all  of  the  members  were  duly  noti- 
fied of  the  meeting  of  April  10th,  only  7  at- 
tended, those  who  participated  In  the  meet* 
ing  of  February  28th,  except  Peters.  In  his 
place  and  stead,  Smith  came  and  participat- 
ed. At  that  meeting,  all  of  the  proceedings 
of  the  meeting  of  February  28th  were  formal- 
ly ratified,  and  then  the  list  of  election  offi- 
cers presented  to  the  court  by  Franklin  was 
prepared. 

If  Cooksey  and  Peters  had  become  ineligi- 
ble and  their  ineligibility  ipso  facto  terminat- 
ed their  offices,  they  were  nevertheless  de 
facto  officers.  Denying  such  termination, 
they  were  in  fact  stiU  claiming  and  holding 
their  positions  and  exercising  the  powers 
thereof.  They  had  been  admittedly  elected 
and  clothed  with  official  power  and  authority 
which  they  were  still  exercising,  notwith 
standing  the  exlstoice  of  good  ground  for 
ouster  by  proper  authority.  The  i>ower  of 
ouster  had  not  been  exercised  by  those  in 
whom  such  power  was  probably  vested,  the 
other  members  of  the  committee.  On  the 
contrary,  a  majority  of  the  other  members 
recognized  them  and  permitted  them  to  par- 
ticipate. There  is  a  suggestion  that  notoriety 
of  their  disqualification  and  of  their  omduct 
affording  evidence  of  It  deprived  them  of  the 
status  of  de  facto  officers,  and,  in  this  con- 
nection. State  V.  Mayor,  etc.,  of  Jersey  City, 
63  N.  J.  Law,  634,  44  Atl.  709,  48  L.  R.  A.  412, 
76  Am.  St  Rep.  228,  Is  relied  upon;  but  it 
manifestly  does  not  support  the  proposition. 
None  of  the  conditions  suggested  there,  as 
being  sufficient  to  preclude  the  status,  exist 
here.  Nobody  had  been  appointed  to  th^r 
offices,  as  for  the  filling  of  vacancies  therein. 
They  had  not  resigned.  Their  offices  had  not 
been  abolished.  Recognitlcm  had  not  been 
refused.  No  court  or  other  tribunal  had  ad- 
judicated termination  of  their  positions.  By 
all  authority,  they  were  de  facto  members. 

After  the  resignation  of  Peters  at  the  meet- 
ing of  February  28th,  and  before  any  busi- 
ness was  transacted,  there  may  not  have  been 
a  quorum.  Lack  thereof  under  the  circum- 
stances Is  not  affirmed  by  City  of  Benwood 
V.  Wheeling  Railway  Co.,  53  W.  Va.  465,  44 
S.  E.  271.  In  that  case,  there  was  actual 
fraud.  The  ousted  member  came  In  at  the 
meeting  hour,  and  demanded  his  seat  In  the 
counclL    U^re  nothli\i^  of  that  kind  Is  In- 
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volved.  No  member  of  the  committee  was  de- 
prlved  of  partidpation  in  its  deliberations. 
On  the  contrary,  all  were  invited  to  oome  in. 
It  is  unnecessary  to  inquire  whether  or  not 
there  was  a  quorum  at  that  meeting  after 
Peters  resigned.  The  members,  present  de- 
cided that  there  was,  and  their  decision  and 
subsequent  action  In  the  election  of  Smith  to 
fill  the  vacancy,  clothed  him  with  color  of 
legality  of  appointment  Under  that  color,  he 
'Claimed  the  office  and  entered  upon  the  dis- 
<:harge  of  its  duties.  In  doing  so,  he  was  not 
a  bald  usurper  of  the  position,  having  no 
basis  for  a  bona  fide  claim  of  title  to  it.  If 
there  was  no  quorum  when  he  claims  to  have 
been  elected,  what  took  place  might  not  sus- 
tain his  pretensions,  in  a  direct  proceeding  to 
•oust  him,  or  in  an  effort  to  participate 
against  the  will  of  a  majority  of  the  commit- 
tee, but  it  sufhces  when  only  the  validity  of 
his  acts  are  relied  upon  by  the  public  or  a 
third  party.  Overall  v.  Madisonvllle,  125  Ky. 
-684,  102  S.  W.  278,  12  L.  R,  A.  (N.  S.)  433; 
DingwaU  v.  Detroit,  82  Mich.  568,  46  N.  W. 
-038;   Lacasse  v.  Boy,  8  Que.  R.  (S.  C.)  2»3. 

[4]  A  valid  election  or  appointment  in  the 
beginning  is  not  a  sine  qua  non  to  the  status 
•of  a  de  facto  officer.  A  colorable  election 
•or  appointment  suffices.  Constantineau,  De 
l^acto  Doctrine,  §|  18>-191,  inclusive,  citlAg 
many  author!  ues  fully  sustaining  the  text 

[6,  6]  In  view  of  the  settled  and  fixed  legal 
propositions  above  referred  to,  it  is  impos- 
sible to  say  the  proceedings  of  the  meeting 
of  April  10th,  in  which  2Smith  and  Cooksey 
participated,  were  not  valid  as  to  the  public 
and  third  parties,  nor  that  they  did  not  effect 
£i  revocation  or  rescission  of  any  inconsistent 
valid  action  that  may  have  been  taken  at  the 
fneetng  of  January  31st  At  the  meeting  of 
April  10th,  a  list  of  names  was  prepared  by 
the  committee  itself  for  presentation  to  the 
<x)unty  court,  different  from  that  prepared  by 
-Chairman  Hatfield.  Being  later  in  date,  this 
action  Impliedly  revoked  any  auiuority  that 
may  have  been  conferred  upon  him  to  prepare 
and  present  the  list 

Under  the  construction  given  to  the  statute 
l)y  my  Associates,  tne  county  court  was  bound 
to  recognize  the  list  relied  upon  by  the  re- 
lators and  appoint  the  persons  therein 
named;  and  the  writ  prayed  for  will  be 
awarded,  requiring  them  to  make  such  apr 
pointments  which  will  impliedly  annul  the  ap- 
pointments made  from  the  Hatfield  list 

On  the  fair  and  reasonable  presumption 
that  this  power  of  designation  was  vested  in 
political  committees  for  the  benefit  of  the 
parties  they  represent  and  not  for  abuse  by 
a  temporary  dominant  faction  of  the  party 
as  represented  by  a  bare  majority  of  the  com- 
mittee, I  would  limit  the  writ  to  requirement 
of  the  appointment  of  one-half  of  the  officers 
the  party  is  entitled  to  designate.    As  to  the 


statute  Is  silent  It  is  very  general  in  Its 
terms  and  assumes  the  existence  of  normal 
conditions  and  fairness  on  the  part  of  the  com- 
mittee. It  cannot  reasonably  be  assumed  that 
the  Legislature  intended  tliis  wholesome  pow- 
er should  be  so  used  by  a  faction  or  dominant 
element  as  to  afford  it  an  opportunity  to  rob 
the  competing  element.  In  my  opinion,  the 
condition  revealed  here  affords  ample  groui^d 
for  an  implied  exception  from  the  operation 
of  the  statute  accordant  with  its  literal  terms, 
and  qualifies  its  operation  and  consequently 
the  duty  of  the  county  court  Tne  court  may 
Judicially  note  that  the  primary  election  sys- 
tem has  for  one  of  its  main  purposes  destruc- 
tion of  the  abominable  and  ruinous  practice 
of  committee  rule,  stifling  and  defeating  a 
fair  expression  of  the  will  of  the  party.  The 
Legislature  having  dealt  spedflcally  with  the 
abuse  of  power  attenq;>ted  by  both  of  the  fac- 
tions in  McDowell  county,  and  having  dealt 
generally  with  the  subject  of  representation 
in  both  the  primary  election  law  and  the  gen- 
eral election  law,  and  it  being  impossible  rea- 
sonably to  assume  legislative  Intention  to  per- 
mit such  an  abuse,  that  body  may  well  be 
deemed  impliedly  to  have  intended  a  fair 
and  reasonable  disposition  of  such  a  situation 
as  is  presented  here,  by  the  county  courts. 
Coal  «  Coke  Ry.  Co.  v.  Conley  and  Avis,  67 
W.  Va.  129,  67  8.  E.  613. 

In  view  of  the  rejection  of  this  suggestion 
by  my  Associates,  I  deem  it  unnecessary  tc 
elaborate  upon  the  reasons  and  legal  princi- 
ples applicable  to  it  and  involved  in  it  de- 
fine the  extent  to  which  it  can  safely  and  con- 
sistently be  carried,  or  indicate  the  methods 
of  Its  execution.  An  easy  and  fair  method  of 
execution  of  the  plan  suggested  was  found 
and  adopted  In  the  unreported  case  of  Payne 
V.  County  Court  decided  June  1, 1916. 

Writ  awarded. 

Ll^KCH,  J^  absent 


(86  W.  Va.  322) 

OHIO  FINANCE  CO.  V.  MANNIN8T0N 
WINDOW  GLASS  CO.  et  al.    (No.  3860.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1920.) 

(SvUabuM  hy  the  Court) 

I.  Equity  ^=» 1 19— Order  of  publications  stating 
character  of  the  demand  in  general  terms  Is 
sufficient;  order  of  publication  takes  place 
of  process  to  nonresident  defendant. 

The  function  of  an  order  of  publication  is 
to  take  tlie  place  of  process  as  to  a  nonresi- 
dent defendant,  and  wh^re  such  order  of  puN 
lication  states  in  general  terms  the  character 
of  the  demand  upon  which  the  suit  is  brought, 


and  the  general/ purpose  of  the  suit,  it  will  be 
rights  of  minorities  in  sucb  designation,  the  I  snflkient    It  is.  not  necessary  that  the  object 
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of  the  suit  should  be  stated  with  the  same  de- 
tail and  precision  asr  is  required  in  a  pleading. 

2.  Equity    ^=s>232— General    demurrer    to    bill 
*  will  be  overruled  where  plaintiff  Is  entitled 

to  some  relief. 
Where  a  bill  in  equity  makes  several  diflPer- 
ent  claims  for  relief,  and  the  plaintiff,  upon 
the  showing  made  by  such  bill,  is  entitled  to 
some  of  them,  and  is  not  entitled  to  others,  a 
general  demurrer  thereto  will  be  overruled. 

3.  Equity  ^=»94— Ail  persons  Interested  should 
be  made  parties. 

Courts  of  equity  delight  in  putting  an  end 
to  controversies,  and  when  a  suit  is  brought 
in  such  a  court,  ordinarily  all  persons  whose 
interests  may  in  any  wise  be  affected  must  be 
made  parties,  even  though  some  of  the  con- 
troversies set  up  might  not  in  any  way  affect 
the  interests  of  absent  parties. 

4.  Appeal  and  error  ^=91036(3)— Deoree  grant- 
ing proper  relief  will  not  be  reversed  for 
want  of  parties  against  whom  no  relief  oould 
be  had. 

Where  a  demurrer  to  a  bill  based  upon  the 
want  of  necessary  parties  has  been  overruled, 
and  it  appears  upon  an  appeal  to  this  court 
that  the  plaintiff  is  not  entitled  to  the  relief 
which,  according  to  the  contention  of  his  ad- 
versary, makes  necessary  the  absent  parties, 
and  he  is  not  asking  such  relief,  a  decree  grant- 
ing the  relief  to  which  the  plaintiff  is  entitled 
will  not  be  reversed.  The  allegations  of  the 
bill  which  call  for  additional  parties  will  be 
disregarded  by  this  court  because  of  the  fact 
that  the  developments  upon  the  final  hearing 
have  eliminated  them  from  consideration  in 
the  case. 

5.  Corporations  €s»542(3)*0fnoers  and  direo- 
tors  of  Insolvent  oorporatlon  are  In  a  sense 

trustees  for  the  benefit  of  creditors. 

The  oflScers  and  directors  of  an  insolvent 
corporation  are  in  a  sense  trustees  holding  the 
property  of  such  corporation  for  the  benefit 
of  all  of  the  creditors,  and  they  will  not  be  al- 
lowed to  dispose  of  such  corporate  property 
for  their  own  benefit  to  the  prejudice  of  the 
corporate  creditors. 

6.  Corporations  «=»542(3)  —  Sale  by  officers 
and  directors  of  insolvent  corporation  In 
fraud  of  unsecured  creditors  Is  void  as  against 
them. 

Corporate  ofilcers  and  directors  of  an  in- 
solvent corporalion  who  dispose  of  its  property 
and  apply  the  proceeds  arising  from  the  sale 
thereof  to  the  discharge  of  debts  and  obliga- 
tions of  the  corporation  for  which  they  are 
guarantors,  sureties,  or  indorsers,  to  the  ex- 
clusion of  other  creditors  who  have  no  security 
for  the  payment  of  their  debts,  are  guilty  of  a 
fraud  upon  such  other  creditors,  and  such  sale, 
if  the  purchaser  participated  in  such  fraud, 
will  be  held  to  be  invalid  so  far  as  it  affects  the 
interests  of  creditors  of  the  corporation  not 
provided  for.  * 

Appeal  from  Circuit  Court,  Marion  County. 

Suit  by  the  Ohio  Finance  Company  against 
the    Bfannington    Window    Glass    Company, 


John  A.  Ford,  the  Marion  Window  Glass 
Company,  and  others.  Decree  for  plaintiff, 
and  the  named  defendants  appeal.  Reversed 
in  part,  and  modified  and  aflSrmed  In  part 

L.  S.  Schwenck,  of  Mannlngton,  and  James 
A.  Meredith,  of  B'airmont,  for  appellants. 

Harry  Shaw,  of  Fairmont,  and  P.  W.  Gear- 
hart  and  J.  H.  Dyer,  both  of  Columbus,  Ohio, 
for  appellee. 

RITZ,  J.  This  suit  was  Instituted  for  the 
purpose  of  establishing  certain  indebtedness 
claimed  by  the  plaintiff  against  the  defend- 
ant Mannlngton  Window  Glass  Company,  and 
subjecting  to  sale  in  satisfaction  of  said  in- 
debtedness certain  property  in  the  hands  of 
the  defendants  John  A.  Ford  and  Marion 
Window  Glass  Company,  which  it  is  asserted 
was  transferred  to  those  defendants  by  the 
defendant  Mannlngton  Window  Glass  Com- 
pany in  fraud  of  tl^e  plaintilTs  rights.  The 
court  below  entered  a  decree  adjudging  that 
the  plaintiff  was  entitled  to  recover  certain 
of  the  claims  asserted  by  it,  and  decreed  that 
the  property  sought  to  be  subjected  to  the 
satisfaction  thereof  was  subject  to  such 
claims,  and  decreed  the  sale  thereof  in  satis- 
faction of  the  same.  He  also  found  that  the 
plaintiff  was  entitled  to  recover  on  the  other 
claims  set  up,  and  referred  the  cause  to  a 
commissioner  to  ascertain  the  amount  of 
such  recovery.  He  further  decreed  that  any 
sale  of  the  property  should  be  made  subject 
to  a  lien  in  favor  of  any  first  mortgage  bonds 
which  may  have  been  issued  and  are  out- 
standing, without  determining  whether  there 
were  any  issued  and  outstanding,  and,  If  so, 
how  many.  From  this  decree  the  defendants 
Mannlngton  Window  Glass  Company,  John  A. 
Ford,  and  Marion  Window  Glass  Company 
prosecute  this  appeal. 

[1]  The  first  matter  which  we  are  called 
upon  to  consider  is  a  motion  made  by  the  de- 
fendant John  A.  Ford  to  quash  the  order  of 
publication  issued  against  him.  He  appeared 
specially  for  the  purpose,  and  for  the  purpose 
only,  of  moving  to  quash  the  order  of  publica- 
tion upon  the  ground  that  the  object  of  the 
suit  is  not  sufficiently  stated  therein,  in  Ihat 
it  shows  that  the  suit  is  brought  to  recover 
the  amount  of  different  notes,  without  show- 
ing to  whom  they  were  payable  originally,  of 
the  dates  thereof,  or  the  time  they  had  to 
run,  or  the  amounts  thereof.  An  examina- 
tion of  the  order  of  publication  shows  that 
the  purpose  of  the  suit  is  to  recover  a  decree 
for  Che  amount  of  certain  notes  and  debts 
held  by  the  plaintiff  against  the  Mannlngton 
Window  Glass  Company,  and  to  set  aside  cer- 
tain conveyances,  which  are  therein  fully  de- 
scribed, as  fraudulent,  and  decree  the  proi>- 
erty  to  sale  in  satisfaction  of  said  debts  up- 
on the  ascertainment  of  the  amount  thereof. 
The  object  of  an  order  of  publication  is  to 
take  the  place  of  process,  and  while  it  is  re> 
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quired  that  such  an  order  shall  state  in  gen- 
eral terms  the  object  of  the  suit,  so  that  the 
defendant  against  whom  it  proceeds  may  be 
advised  of  the  general  nature  of  the  claim 
asserted  against  him,  it  is  not  contemplated 
that  it  shall  set  up  the  claim  with  that  par- 
ticularity which  is  required  in  a  pleading. 
WTiere  the  general  nature  of  the  cause  of  ac- 
tion asserted  is  set  up,  as  It  is  declared  in 
this  case  to  be  upon  certain  notes  and  claims 
due  by  the  Mannington  Window  Qlass  Com- 
pany to  the  plaintiff,  and  that  the  purpose  of 
the  suit  is  to  recover  these  daims  against 
the  Mannington  Window  Glass  Company,  and 
to  set  aside  certain  deeds  mentioned  made  by 
said  Mannington  Window  Glass  Company, 
which  it  is  claimed  were  in  fraud  of  plain- 
tiff's rights,  it  sufficiently  informs  the  de- 
fendant of  the  object  of  the  suit,  and  more 
particular  and  detailed  information  can,  of 
course,  be  obtained  by  him  upon  his  ai^)ear- 
ance  and  examination  of  the  bill  filed.  The 
authorities  cited  by  the  appellant  Ford  upon 
this  question  do  not  sustain  his  contention. 
In  Hoffman  v.  Shields,  4  W.  Ya.  490,  it  was 
held  that  the  record  did  not  show  that  the 
order  of  publication  had  been  executed  as 
required  by  law.  There  was  no  question 
made  as  to  the  sufficiency  of  it  as  to  sub- 
stance. In  Steenrod  v.  Railroad  Co.,  27  W. 
Ya.  1,  it  was  held  that  the  order  of  publica- 
tion in  that  case  sufficiently  stated  the  object 
of  the  suit,  and  it  does  not  appear  from  the 
recitations  contained  in  the  opinion  that  it 
was  any  more  specific  than  the  order  sought 
to  be  quashed  in  this  case.  In  the  case  of 
Styles  V.  Laurel  Fork  Oil  &  Coal  Co.,  45  W. 
Ya.  374,  32  S.  B.  227,  it  was  held  that  the 
order  of  publication  was  not  sufiScient  to 
bring  in  a  particular  defendant  against  whom 
it  did  not  purport  to  run.  The  only  effect  of 
that  holding  is  that  an  order  of  publication 
will  not  be  held  to  constitute  process  as  ta  a 
defendant  upon  whom  it  does  not  call  to  an- 
swer the  suit 

It  appears  that  prior  to  the  15th  of  May, 
1916,  the  defendant  Mannington  Window 
Glass  Company  owned  and  operated  a  glass 
plant  in  the  city  of  Mannington.  This  com- 
pany had  been  organized  in  the  year  1914  by 
the  defendant  John  A  Ford,  A  J.  Solomon, 
George  E.  McCulley,  J.  N.  Braddock,  C.  D. 
Swetland,  and  perhaps  others  associated 
with  them.  The  bill  alleges  that  at  the  time 
of  the  organization  of  the  company  it  was 
agreed  that  A.  J.  Solomon  should  secure  a  lo- 
cation for  the  plant  of  the  company,  some  of 
the  associates  then  being  the  owners  of  an 
old  glass  plant  which  it  was  desired  to  re- 
locate, and  for  his  services  in  securing  the 
new  location,  by  which  is  meant  getting  an 
advantageous  offer  from  some  dty  or  town 
which  desired  the  location  of  the  plant  with- 
in its  limits,  he  was  to  receive  $10,000  of  the 
capital  stock  of  the  company  and  his  expens- 
es attending  hia  efforts  In  that  behalf,  and, 


further,  that  after  he  had  so  succeeded  in 
locating  the  plant  at  Mannington  it  was 
agreed  that,  if  he  would  supervise  the  erec- 
tion of  the  plant,  he  should  receive  the  addi- 
tional sum  of  $5,000  in  stock  and  his  actual 
expenses  while  thus  engaged.  It  is  alleged 
that  Solomon  performed  the  agreement  upon 
his  part  by  procuring  the  location  at  Man- 
nington for  the  plant,  the  Chamber  of  Com- 
merce of  that  city  donating  a  site,  and  cer- 
tain business  interests  agreeing  to  take  cer- 
tain first  mortgage  bonds  of  the  company 
which  it  contemplated  issuing  for  the  pur- 
pose of  raising  money  to  assist  in  the  erec- 
tion of  the  plant,  and,  further,  that  he  super- 
intended the  construction  of  Uie  plant  in  ac- 
cordance with  his  agreement;  that  he  spent 
considerable  sums  of  money  for  the  benefit 
of  the  company,  not  only  in  the  way  of  pay- 
ing his  own  personal  expenses  while  engaged 
in  securing  the  location  and  in  superintend- 
ing the  construction,  but  also  by  way  of  ad- 
vancements to  the  company  for  the  purchase 
of  material  and  supplies  used  during  the  con- 
struction. After  he  had  completed  his  work 
and  the  plant  was  in  operation,  he  rendered 
an  account  claiming  that  there  was  due  him 
the  sum  of  $11,931.78.  This  account  he  pre- 
sented to  the  president  of  the  company,  who 
was  at  that  time  the  defendant  Ford,  and 
was  advised  that  it  would  have  to  be  checked 
up,  and,  if  ascertained  to  be  correct,  it  would 
be  taken  care  of.  He  then  presented  it  to 
the  treasurer  6f  the  company,  J.  N.  Brad- 
dock,  and  insisted  on  Mr.  Braddock  dieck« 
ing  it  up,  and  making  settlement.  Braddo<& 
checked  it  up,  as  he  states,  the  best  that  he 
was  able  to  do  under  the  circumstances,  and 
Solomon,  being  insistent  upon  having  settle- 
ment, was  given  five  notes  covering  so  much 
of  the  account  as  Braddock  thought  to  be 
correct,  aggregating  $4,931.50.  Solomon  ad- 
mitted two  credits  in  the  account  which,  with 
the  notes  given  him  by  Braddock  as  treas- 
urer of  the  company,  reduced  the  balance  to 
$4,925.28.  The  notes  given  by  Braddock  for 
the  company  consisted  of  four  notes  of  $1,000 
each,  and  one  note  for  the  sum  of  $931.50. 
One  of  the  notes  for  $1,000,  it  is  claimed,  was 
negotiated  to  the  plaintiff  a  very  few  days 
after  it  was  delivered  to  Solomon,  and  the 
plaintiff,  according  to  its  contentibn,  has 
been  the  owner  and  holder  of  this  $1,000  note 
ever  since.  The  other  three  $1,000  notes, 
when  they  became  due,  were  taken  up,  and 
there  were  Issued  in  their  stead  six  $500  notes, 
two  of  which  are  now  held  by  the  plaintiff, 
and  form  part  of  its  claim  set  up  in  this  case. 
The  note  for  $931.50  is  likewise  now  held  by 
the  plaintiff,  and  it  is  as&terted  is  part  of  its 
claim,  making  $2,931.50  evidenced  by  notes. 
The  balance  claimed  by  Solomon  on  the  ac- 
count, to  wit,  $4,925.28,  he  assigned  to  the 
plaintiff,  and  that  constitutes  another  part 
of  its  daim  s^t  ixp  In  this  case.  Subsequent- 
ly he  also  assigned  to  the  plaintiff  85  shares 
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of  the  stock  which  had  theretofore  been  is- 
sued to  him  by  the  Mannington  Window 
Glass  Company,  and  this  constitutes  the  re- 
mainder of  its  claim. 

It  is  asserted  by  the  hill  that  on  the  15th 
of  May,  1916,  at  a  meeting  of  the  stockholders 
of  the  Mannington  Window  Glass  Company, 
a  resolution  was  passed  authorizing  the  sale 
of  all  of  its  property  and  assets  to  the  defend- 
ant John  A.  Ford  for  the  consideration  of 
$9S,000  which  was  to  be  paid  by  the  said 
Ford  discharging  certain  obligations  of  the 
said  Mannington  Window  Glass  Company, 
which  did  not  include  the  debts  now  asserted 
by  the  plaintiff.  In  accordance  with  this 
authorization  all  of  the  properties  of  the 
company  were  conveyed  on  that  day  to  the 
said  Ford,  and  he  subsequently,  as  \3  shown 
in  the  case,  paid  off  the  debts  which  he 
agreed  to  pay  as  consideration  for  the  prop- 
erty, which  amounted  to  more  than  $100,000 
instead  of  $98,000,  as  shown  by  the  resolu- 
tion of  sale.  Ford  carried  on  the  operations 
of  the  plant  until  the  month  of  July,  making 
certain  improvements  thereto,  and  at  that 
time  he  organized  the  defendant  Marion 
Window  Glass  Company  for  the  purpose  of 
taking  over  the  property  and  operatlQg  It  as 
a  corporation.  It  is  shown  that  he  is  the 
sole  owner  of  this  corporation;  the  other 
stockholders  being  the  recipients  from  him 
of  a  share  each  without  ai\y  consideration, 
in  prder  to  have  the  number  of  shareholders 
required  by  law.  Subsequent  to  this  time, 
and  in  order  to  carry  on  and  finance  its  busi- 
ness, the  Marion  Window  Glass  Company  au- 
thorized the  execution  of  a  mortgage  to  se- 
cure the  payment  of  $65,000  of  first  mortgage 
bonds.  This  mortgage  was  duly  executed, 
i^nd  the  bonds  duly  issued,  and,  as  appears 
from  the  record,  without  any  effort  at  oontra- 
diction,  sold,  and  are  now  outstanding  obli- 
gations of  the  d^endant  Marion  Window 
Glass  Company.  Shortly  thereafter  the  plain- 
tiff Instituted  this  suit,  allegLog  the  indebted- 
ness of  the  Mannington  Window  Glass  Com- 
pany to  it  as  above  stated,  and  further  alleg- 
ing that  the  transfer  of  its  assets  by  the 
Mannington  Window  Glass  Company  to 
Ford,  and  by  Ford  to  the  Marion  Window 
Glass  Company,  constituted  fraudulent  trans- 
fers so  far  as  it  was  concerned,  and,  further, 
that  the  mortgage  executed  to  secure  the 
payment  of  the  $65,000  of  bonds  was  fraudu- 
lent, and  that  no  such  bonds  had  in  fact  been 
issued,  or,  if  they  had  been,. were  held  by  par- 
ties fully  cognizant  of  plaintiff's  rights  at  the 
time  they  took  the  same ;  wherefore  the  said 
deeds,  as  well  as  the  said  mortgage,  should  be 
set  aside  and  held  for  naught,  so  far  as  pL^n- 
tlfTs  claim  is  concerned,  and  a  de<»:ee  entered 
directing  a  s&le  of  the  property  in  satisfaction 
of  plaintiff's  demands. 

A. demurrer  was  filed  to  the. bill  by*. the  de* 
fendants  Mannington  Window  Glass  .Com- 
pany, Marion  Window  Glass  Company  and 


John  A.  Ford,  and  it  is  insisted  that  the 
court  erred  in  overruliag  this  demurrer.  The 
only  ground  urged  in  argument  in  support 
of  the  demurrer  is  the  failure  to  make  the 
holders  of  the  $65,000  of  first  mortgage  bonds 
parties  to  the  suit.  It  is  insisted  that,  in- 
asmuch as  the  bill  alleges  that  the  holders 
of  these  bonds  took  the  same  In  fraud  of 
plaintiff's  rights,  and  that  the  deed  of  trust 
executed  to  secure  the  payment  of  the  bonds 
should  be  held  subordinate  to  the  rights  of 
the  plaintiff  in  the  property,  they  should  be 
made  parties  defendants  to  the  bill  in  order 
that  they  might  have  opportunity  to  protect 
their  interests. 

[2-4]  OrdlQarily  a  demurrer  to  a  bill  wiU 
not  be  sustained  unless  it  appears  that 
the  plaintiff  is  not  entitled  to  any  relief.  It 
may  be  that  it  will  not  entitle  him  to  all  the 
relief  which  he  demands,  but,  if  he  is  entitled 
to  any  substantial  part  thereof,  the  demurrer 
will  ordinarily  be  overruled.  Gay  v.  Ske^i, 
36  W.  Va.  582, 15  S.  B.  64.  This  rule,  however, 
is  qualified  by  another  to  the  effect  that,  when 
a  suit  is  brought  in  a  court  of  equity,  because 
of  the  delight  of  such«courts  to  put  an  end  to 
all  controversy,  all  parties  who  may  be  in  any 
wise  interested  will  be  required  to  be  brought 
before  the  court  to  the  end  that,  when  a  de- 
cree is  entered,  it  may  conclude  every  interest 
which  could  be  affected  by  the  UtigatioxL  In 
this  case,  if  the  allegations  of  the  bill  are 
true,  with  the  parties  who  are  now  before  the 
court  the  plaintiff  is  entitled  to  .have  a  decree 
against  the  Mannington  Window  Glass  Com- 
pany for  the  amount  of  the  debt  asserted  by 
it,  and  to  have  the  property  now  held  and 
operated  by  the  Marion  Window  Glass  Com- 
pany subjected  to  sale  in  satisfaction  of  that 
debt,  subject,  howevpr,  to  the  lien  created  by 
the  deed  of  trust  given  to  secure  the  payment 
of  the  $65,000  of  first  mortgage  bonds.  For 
the  purpose  of  getting  the  above  relief  the 
holders  of  the  bonds  would  not  be  necessary 
parties.  The  trustees  holding  the  legal  title 
to  the  property  are  parties  to  the  suit,  but, 
unless  the  interests  of  the  bondholders  are 
sought  to  be  affected,  there  would  be  no  neces- 
sity for  making  them  formal  parties.  But  the 
plaintiff  goes  further,  and  alleges  that  the  lien 
of  the  bondholders  is  subordinate  to  the  plain- 
tiff's rights,  and  prays  that  the  deed  of  trust 
securing  the  bonds  be  set  aside  so  far  as  the 
same  affects  the  plaintiff,  and  for  a  sale  of 
the  property  free  of  this  lien.  It  may  be  that 
the  plaintiff  would  not  be  entitled,  to  this  re- 
lief without  making  the  bondholders,  parties 
to  the  hill  in  some  way.  In  this  case,  how- 
ever, we  find  that  the  plaintiff  has  practical- 
ly abandoned  the  effort  to  get  any  relief  which 
would  affect  the  interest  of  these  bondhold- 
ers. It  is  shown  that  the  bonds  have  all  been 
issued  and  are  outstanding  in  the  hfmds  of 
holders  in  due  course,  and  no  effort  1^  made 
to  show  any  infirmity  in  the  title  of  the  liold- 
ers  of  these  bonds.    Nor  was  any  decree  ask- 
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ed  at  the  hearing  affecting  the  Interests  of  the  f  the  plaintiff  is  the  holder  of  the  notes  re- 
ferred to  in  due  course  they  being  negotiable 
notes,  it  is  not  material  whether  the  defend- 
ant Mannington  Window  Glass'  Cotopany 
owed  Solomon  that  amotmt  or  not  when  it 
gave  the  notes,  but,  as  to  the  open  account 
set  up  in  the  bill  and  relied  upon,  the  plaintiff 
could  not  recover  thereon  unless  the  Manning- 
ton  Window  'Glass  Company  was  indebted  to 
Solomon  in  that  amount.  It  can  enjoy  no 
right  as  an  assignee  of  that  account  that  Sol- 
omon could  not  have  enforced  had  he  still  re- 
mained the  owner  thereof. 

It  would  seem  that  there  is  no  merit  in 
the  claim  set  up  by  It  on  account  of  the  85 
shares  of  stock  transferred  by  Solomon. 
Solomon  was  the  owner  of  this  stock  at  the 
time  the  Mannington  Window  Glass  Com- 
pany sold  its  properties  and  transferred  it  to 
the  plaintiff  subsequent  to  that  date.  The 
stock  was  present  at  the  meeting  at  which 
the  sale  was  made;  Solomon  being  repre- 
sented thereat  by  his  duly  authorized  proxy 
and  voting  In  favor  of  the  sale.  This  being 
the  state'  of  the  case,  the  plaintiff,  when  it 
acquired  thlis  stock,  got  nothing  more  than 
Solomon  had  at  that  time,  and,  the  corpo- 
ration having  sold  its  properties  with  the 
consent  and  by  the  affirmative  vote  of  these 
shares  of  stock,  the  hold^ir  thereof  cannot 
subseiiuently  treat  his  own  action,  or  the 
action  of  his  assignor,  as  a  fraud  upon  his 
rights.  The  court  below  should  have  held 
that  the  plaintiff  was  entitled  to  no  recovery 
because  of  the  85  shares  of  stock. 

Has  the  plaintiff  proved  that  the  Manning- 
ton  Wtedow  Glass  Company  was  indebted 
to  Solomon  in  the  amount  claimed  by  him  In 
the  account  presented  at  the  time  the  notes 
were  issued?  It  would  seem  ffom  the  evi- 
dence in  this  case  that  there  is  very  little 
trouble  in  coming  to  a  conclusion  upon  this 
proposition.  The  amount  claimed  by  Solo- 
man  is  set  tip  in  the  record.  It  is  made  up  of 
moneys  which  he  claims  were  advanced  by 
him  to  the  company  for  the  construction  of 
its  plant,  and  to  pay  his  expenses  while  he 
was  engaged  in  supervising  the  construction, 
and  in  locating  the  plant  There  seems  to  be 
no  dispute  about  the  correctness'  of  any  of 
the  items  of  this  account,  except  that  the 
defendant  Mannington  Window  Glass  Com- 
pany says  that  he  is  not  entitled  to  be  reim- 
bursed for  his  personal  expenses  amounting 
to  something  over  $2,000,  for  the  reason 
that  the  agreement  by  which  he  received  the 
$iO,000  of  stock  was  that  he  was  not  only 
to  contribute  Ills  services  in  locating  the 
plant  and  in  superintending  its  construction, 
but  was  to  pay  his  own  expenses  while  do- 
ing so.  Upon  the  denial  of  the  defendants 
of  the  correctness  of  thid  account,  the  plain- 
tiff attempted  to  prove-  the  same.  Solomon 
testifies  that  the  account  is  correct  In  every 
item.  The  plaintiff  further  introduced  the 
defendant  Ford  as  a  witness  on  Its  behalf 
and  examined  htm  In  vegsrd  to  this  account 


bondholders.  Inasmuch  as  all  of  the  relief 
desired  at  the  hearing  could  be  given  without 
any  necessity  of  having  the  bondholders  be- 
fore the  court,  will  this  court  now  sustain  a 
demurrer  to  the  bill  because  allegations  were 
made  in  it  which  the  plaintiff  subsequently 
abandoned,  and  relief  asked  which  at  the 
hearing  it  no  longer  sought?  In  Story's  Equi- 
ty Pleadings,  {  135a,  the  author  comments  on 
this  practice  of  courts  of  equity  in  requiring 
all  parties  to  be  brought  before  the  court 
which  are  necessary  to  a  full  and  complete 
determination  of  every  controversy  that  may 
arise  in  the  proceeding,  and  asserts  that  this 
is  not  so  much  because  the  party  demurring 
is  entitled  to  have  it  as  It  is  due  to  the  inher- 
ent desire  of  a  court  of  equity  to  clear  up  all 
controversies  which  may  arise  In  the  course 
of  litigation,  and  the  author  lays  down  the 
doctrine  that^  where  It  would  be  unduly  bur- 
densome or  vexatious  to  compel  the  party  to 
bring  in  additional  parties  that  might  be  in- 
cidentally Interested  in  some  phase  of  the 
case,  it  will  not  be  done  if  the  relief  sought 
can  be  grantedt  even  though  not  to.  do  so 
might  leave  some  matter  of  controversy  af- 
fecting the  subject  matter  undetermined. 
We  cannot  say  here  on  the  whole  case  that  it 
would  serve  any  useful  purpose  to  bring  in 
these  bondholders.  No  case  is  made  by  the 
proof  entitling  the  plaintiff  to  any  relief 
which  would,  affect  their  interest,  nor  is  any 
relief  now  asked  which  would  affect  the  bond- 
holders in  any  way.  .  This  be)ng  the  state  of 
the  case,  we  will  not  reverse  the  decree  be- 
cause the  court  below  overruled  the  demur- 
rer. 

The  defendants  defend  against  the  suit  on 
the  grounds:  First,  that  the  Mannington 
Window  Glass  Company  is  not  lnd^bted  to 
the  plaintiff,  nor  was  it. indebted  to  its  as- 
sigiior,  Solomon,  on, account  of  the  matters 
set  up  in  the  bill;  and,  second,  upon  the 
ground  that,  even  if  it  wa»  so  indebted,  the 
sale  made  of  its  property  was  a  fair  one  for 
^  full  and  adequate  conaideratiixi,  and  free 
from  any  fraud,  and  it  is  necessary  for  us  to 
inquire  whether  either  or  both  of  these  de- 
fenses are  good. 

As  before  stated,  the  plaintiff  is  the  as- 
signee of  A.  J.  Solomon  as  to  the  open  ac- 
count set  up  in  this  case,  and  is  likewise  the 
assignee  of  A  J.  Solomon  as  to  the  85  shares 
of  stock  held  by  it.  It  appears  that  the  |1,000 
note  transferred  to  it  was  received  fr6m  Sol- 
omon a  few  days  after  its  execution  and  be- 
fore it  was  due.  It  claims  to  be  the  holder  of 
the  two  $500  notes  sued  on,  and  of  the  note 
for  $981.50  in  due  course ;  Its  contention  be- 
ing that  Solomon  had  a  loan  at  a  bank  in 
Mahnington  for  which  these  notes  ivere  de- 
posited as  collateral  security,  and  at  Solo- 
moii'S  request  it  took  over  from  that  bank 
that  obligati(Hi,  and  took  with  It  the  collateral 
ttiere  deposited  to 'se^cure  it.    Of  bourse,  if 
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Instead  of  supportiDg  the  plaintiff's  claim 
that  the  account  Is  correct,  he  says  that  the 
distinct  understanding  and  agreement  was 
that  Solomon  was  to  pay  his  own  expenses, 
and  that  the  charges  against  the  Mannlngton 
Window  Glass  Company  for  expenses  are 
not  correct.  He  says  further  that  in  addi- 
tion to  paying  his  expenses  the  agreement 
between  the  promoters  was  that  Solomon 
was  to  pay  |2,500  in  cash  for  this  stock, 
which  he  never  paid;  that  all  of  the  pro- 
moters were  to  receive  certain  shares  of 
stock,  and  were  to  use  their  efforts  in  financ- 
ing the  company,  and  in  relocating  the  plant, 
and  agreed  to  pay  their  own  expenses  In 
these  efforts,  and  to  pay  certain  sums  of 
money,  some  of  them  |3,000  some  $3,500,  and 
some  $2,500;  that  all  of  the  promoters  paid 
the  amounts  of  money  agreed  upon  except 
Solomon;  and  that  Instead  of  the  company 
owing  him  over  $2,000  for  expenses  incurred 
by  him,  under  the  agreement  he  was  to  bear 
those  expenses  himself,  and,  in  addition 
thereto,  owes  $2,500  for  the  $10,000  of  stock. 
The  plaintiff  also  Introduced  other  promot- 
ers, and  they  all  corroborate  Ford  in  this 
regard,  so  that  the  evidence  is  o\  crwhelmlng 
that  Solomon  was  to  pay  his  own  expenses, 
and  in  addition  $2,500  for  the  $10,000  of 
stock  received  by  him,  and  it  is  admitted 
that  he  has  never  paid  the  $2,500,  so  that 
upon  this  evidence  Introduced  by  the  plain- 
tiff Itself,  and  it  is  only  contradicted  by 
the  one  witness,  Solomon,  Solomon's  account 
must  be  reduced  to  the  extent  of  something 
-over  $2,000  because  of  the  items  which  he 
clalmis  for  his  personal  expenses  while  relo- 
cating and  superintending  the  construction  of 
the  plant,  and  charged  with  $2,500  which  he 
agreed  to  pay  in  addition  to  his  services  for 
the  $10,000  of  stock,  and  which  he  has 
never  paid.  In  addition  to  this  there  Is  an 
item  of  $2,500  charged  in  Solomon's  account 
which  he  claims  he  advanced  to  the  Man- 
nlngton Window  Glass  Company. 

It  is  not  disputed  that  this  is  correct,  but 
It  is  shown  that  Solomon  was  given  a  check 
for  $2,510  which  he  collected,  and  which  It 
is  testified  by  the  officers  of  the  Mannlngton 
Window  Glass  Company  was  to  repay  this 
$2,500  advanced  by  him.  There  is  no  denial 
on  his  part  that  this  is  the  case.  A  check 
was  drawn  by  himself  for  $2,267ii0,  payable 
lo  J.  H.  Dyer,  agent,  which  it  is  testified  by 
the  ofllcers  of  the  company  was  for  Solo- 
mon's benefit,  and  with  which  he  has  given 
the  company  no  credit  In  his  account  He 
does  not  deny  this  to  be  a  fact.  It  will 
thus  be  observed  that,  if  we  deduct  from 
his  account  the  items  that  he  charges  for 
his  expenses,  and  which  it  is  conclusively 
proven  he  is  not  entitled  to,  and  charge  him 
with  the  $2,500  which  he  was  to  pay  for  the 
stock  in  addition  to  contributing  his  serv- 
ices, and  charge  him  with  the  two  checks 
.above  referred  to,  which  it  is  testified  with- 
-out  contradiction  upon  hla  part  were  receiv- 


ed by  him,  the  Mannlngton  Window  Glass 
Company  did  not  owe  him  anything  like 
$4,931.50  at  the  time  the  notes  were  deliver- 
ed to  him  by  Braddock.  Braddock  accounts 
for  the  execution  of  these  notes  by  stating 
that  he  was  not  advised  of  these  checks 
which  had  been  drawn  at  Mannlngton  in 
Solomon's  favor  at  the  time  he  gave  the 
notes,  and  upon  the  Insistence  of  Solomon  he 
checked  up  the  account  and  found  that  there 
were  items  to  that  amount  which  Solomon 
would  be  entitled  to  receive,  and  gave  him 
the  notes  representing  the  same,  not  know- 
ing that  Solomon  had  received  these  large 
advancements.  It  clearly  appears  that  Solo- 
mon was  not  entitled  to  any  such  sum  as 
$4,931.50,  if  indeed  he  was  entitled  to  re- 
ceive anything,  at  the  time  these  notes  were 
issued  to  him.  In  addition  to  this,  however, 
it  is  testified  by  the  other  promoters  who 
were  put  upon  the  witness  stand  by  the 
plaintiff  that  the  certificate  for  $5,000  of 
stock  which  Solomon  says  was  Issued  to  him 
for  his  services  in  supervising  the  plant  was 
surreptitiously  procured  by  him;  that  he 
procured  this  certificate  to  be  Issued  in 
blank  upon  the  representation  that  he  had 
sold  that  much  stock  to  another  party,  but 
did  not  know  In  whose  name  it  was  desired 
to  have  the  same  issued,  and  after  thus  se- 
curing it  in  blank  filled  in  his  own  name. 
Solomon  denies  this,  but  the  plaintiff  itself 
proves  it  by  the  evidence  of  all  the  other  par- 
ties familiar  with  the  transaction.  We  are 
therefore  clearly  of  the  opinion  that  the 
plaintiff  was  not  entitled  to  recover  any- 
thing because  of  the  open  account  set  up 
and  relied  upon  by  it  and  assigned  to  it  by 
Solomon,  and  the  court's  decree  finding  that 
it  was  entitled  to  recover  something  on  ac- 
count thereof,  and  referring  the  cause  to 
a  commissioner  to  ascertain  the  amount*  will 
be  reversed. 

But  the  plaintiff  says  that,  regardless  of 
whether  the  defendant  Mannlngton  Window 
Glass  Company  was  indebted  to  Solomon,  It 
is  entitled  to  recover  upon  the  notes  set  up 
by  it,  for  the  reason  that  they  were  received 
by  it  in  due  course  for  a  valuable  consider- 
ation. If  this  is  true,  then  the  decree  finding 
this  amount  against  the  Mannlngton  Win- 
dow Glass  Company  in  favor  of  the  plaintiff 
is  correct,  but  the  defendants  assert  that, 
while  these  notes  were  executed  in  the  name 
of  the  Mannlngton  Window  Glass  Company 
by  J.  N.  Braddock,  its  treasurer,  he  had  no 
authority  to  execute  the  same,  and  that  they 
do  not  constitute  valid  and  binding  obliga- 
tions of  that  company ;  wherefore  plaintiff 
can  recover  no  more  than  it  can  prove  the 
defendant  Mannlngton  Window  Glass  Com- 
pany owed  to  Solomon;  further,  that  even 
though  the  notes  were  executed  by  Braddock 
with  full  authority,  some,  if  not  all,  of  them 
are  not  held  by  the  plaintiff  in  due  course, 
and  that  as  to  any  part  not  so  held  it  can- 
not recover  unless  the  Mannlngton  Window 
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Glass  Company  was  Indebted  to  Solomon  in 
the  amount  represented  by  such  notes,  which 
we  have  already  found  not  to  be  the  case. 

Upon  the  question  of  the  authority  of 
Braddock  to  execute  these  notes,  there  would 
seem  to  be  little  ground  for  contention.  In 
addition  to  being  the  treasurer  of  the  com- 
pany, and  in  addition  to  showing  that  he  ex- 
ecuted practically  all  of  the  commercial  pa- 
per issued  by  this  company,  and  It  la  shown 
that  it  issued  a  great  deal  of  it,  it  appears 
that  about  the  time  the  operations  of  the 
company  began  the  promoters,  who  were 
at  that  time  all  of  the  stockholders,  in  a 
meeting  agreed  that  each  of  them  should 
attempt '  to  secure  money  for  the  purposes 
of  the  company,  and  it  was  further  provided 
in  this  agreement  that  for  any  money  thus 
secured,  or  for  any  money  advanced  to  the 
company  by  any  of  the  promoters,  a  note 
should  be  issued  in  the  name  of  the  com- 
pany by  Braddock  as  its  treasurer,  and 
Ford  and  Braddock  both  testify  that  sub- 
sequently, at  a  directors*  meeting,  this  agree- 
ment was  approved  by  the  board  of  directors, 
and  thus  became  the  action  of  the  corpora- 
tion. It  is  true  no  minute  is  produced  show- 
ing this  to  be  the  case,  but  these  parties 
were  permitted  to  testify  that  such  action 
was  taken  without  objection,  and  the  de- 
fendants, by  not  objecting  to  the  evidence 
offered  to  prove  this  fact,  have  waived  the 
right  to  insist  upon  It  being  proved  by  the 
best  evidence.  It  appears  from  the  account 
presented  by  Solomon  that  it  was  made  up  of 
moneys  and  materials  advanced  by  him  for 
the  company,  and,  this  b^ng  true,  Braddock 
had  express  authority,  according  to  the  evi- 
dence, to  issue  the  company's  obligations  to 
Solomon  therefor.  We  think  the  proof  of 
Braddock's  authority  to  execute  the  notes  is 
clear,  and  it  follows,  if  the  plaintiff  is  the 
holder  of  these  notes  in  dUQ  course,  the  de- 
fendant Mannington  Window  Glass  Company 
cannot  assert  as  a  defense  against  the  same 
that  it  did  not  owe  the  debt  for  which  the 
notes  were  given. 

But  is  the  plaintiff  the  holder  of  these 
notes  in  due  course?  The  proof  is  clear  that, 
as  to  the  $1,000  note,  it  received  this  from 
Solomon  within  a  few  days  after  it  was 
executed  and  delivered  to  him,  and  that  it 
paid  him  value  therefor.  Its  right,  there- 
fore, to  recover  on  that  note  cannot  be  dis- 
puted. The  note  for  1931.50,  It  appears,  was 
negotiated  by  Solomon  to  another  party,  and 
it  is  shown  that  after  It  became  due  it  was 
paid  to  that  other  party,  Braddock  claims, 
with  money  furnished  by  him.  Solomon 
claims  that  the  payment  was  made  with 
money  furnished  by  him,  and  that  when  the 
note  was  taken  up  It  was  returned  to  him 
because  he  had  furnished  the  money  to  pay 
it  off.  The  party  who  lield  the  note  after 
it  was  due  states  that  Ford  paid  the  same  to 
him.  As  to  how  Solomon  came  into  the 
possession  of  this  note  after  It  was  paid  off 


is  not  quite  dear.  W)bether  It  was  paid  off 
with  money  furnished  by  him,  and  was  re- 
turned to  him  for  that  reason,  or  whether  it 
was  surreptitiously  obtained  by  him,  as  con* 
tended  by  Ford  and  Braddock,  can  make  lit- 
tle difference,  for  the  reason  that  It  is  un- 
disputed that  it  was  back  in  his  hands  after 
it  was  due,  and  according  to  his  own  con- 
tention he  was  the  full  owner  of  it  after  it 
was  due,  so  that,  whatever  may  be  the  fact 
as  between  the  contentions  of  Braddock  and 
Ford,  on  the  one  hand,  and  Solomon,  on  the 
other,  as  to  its  payment,  the  plaintiff  in  this 
case  conld  not  be  the  holder  thereof  In  due 
course,  because  it  is  admitted  that  It  secured 
this  note  after  It  was  paid  off  to  the  former 
holder  and  came  back  into  the  hands  of 
Solomon.  The  plaintiff,  therefore,  is  not 
entitled  to  recover  on  account  of  this  note 
for  $931.50,  for  the  reason  that  It  was  not 
the  holder  thereof  in  due  course,  and  the 
note  was  not  based  upon  any  consideration 
going  from  Solomon  to  the  Mannington  Win- 
dow Glass  Company.  It  appears  that,  when 
three  of  the  $1,000  notes  which  were  execut- 
ed and  delivered  at  the  same  time  with  the 
other  $1,000  note  now  held  by  the  plain, 
tiff,  and  the  note  for  $931.50  became  due, 
there  were  Issued  six  $500  notes  with  which 
they  were  taken  up.  When  two  of  these  $500 
notes  became  due,  there  were  Issued  In  re- 
newal thereof  the  two  $500  notes  now  held 
by  the  plaintiff.  It  appears  that  Solomon 
had  taken  up  two  of  the  $500  notes  from  the 
party  to  whom  they  had  been  discounted, 
and  secured  these  two  renewals  to  be  Is. 
sued  to  him,  and  it  Is  shown  by  the  evidence 
that  before  these  two  $500  notes  were  due 
they  were  deposited  by  Solomon  as  collateral 
security  at  a  bank  in  Mannington,  that  bank 
thereby  becoming  the  holder  thereof  in  due 
course,  and  without  any  notice  of  any  infirm- 
ity in  the  paper,  and,  the  loan  held  by  this 
bank  having  been  taken  up  by  the  plaintiff, 
it  took  over  the  collateral  held  by  the  Man- 
nington bank  as  security  for  It,  and  thus 
stood  in  the  place  of  the  Mannington  bank 
so  far  as  these  two  notes  are  concerned.  We 
therefore  find  that  the  plaintiff  is  the  holder 
in  due  course,  and  was  properly  allowed  to 
recover  on  account  of  these  two  $500  notes. 
[6, 6]  But  the  defendants  contend  that, 
whatever  may  be  the  right  of  the  plaintiff  to 
recover  against  the  Mannington  Window  Glass 
Company,  it  has  no  right  to  subject  to  sale 
the  property  held  by  the  Marion  Window 
Glass  Company  in  satisfaction  to  its  claim, 
for  the  reason  that  the  sale  was  made  in 
good  faith  for  an  adequate  consideration, 
and  without  any  fraud  upon  the  part  of  any 
of  the  parties  to  it;  wherefore  the  decree 
should  have  gone  no  further  than  to  have 
adjudged  the  plaintifTs  right  to  recover 
against  the  Mannington  Window  Glass  Com- 
pany, and  should  have  dismissed  the  other 
defendants  from  the  suit  That  the  prop- 
erty  was  sold  for  an  adequate  price,  we 
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think,  is  sulBcieiitly  shown,  but  can  we  say 
that  there  was  not  fraud,  so  far  as  the  plain- 
tiff was  concerned,  in  the  transaction?  It 
must  be  borne  in  ndnd  that  the  defendant 
Marion  Window  Glass  Company  is  owned  en- 
tirely by  the  defendant  John  A.  Ford,  and 
any  acts  or  fraudulent  conduct  upon  his 
part  which  would  affect  the- conveyance,  to 
him  would  likewise  affect  the  conreyance 
made  by  him  to  the  Marion  Window  Glass 
■Company.  The  facts  in  regard  to  the  pay- 
ment of  the  consideration  for  the  property 
1)y  Ford  are  that  he  was  to  pay  off  an  issue 
-of  $30,000  of  first  mortgage  bonds,  and  then 
to  pay  certain  specific  debts  which  the  Man- 
nington  Window  Glass  Company  owed.  On 
investigation  it  appears  that  the  directors 
of  the  Mannington  Window  Glass  Company, 
who  were  its  principal  stockholders,  were 
indorsers  upon  the  obligations  given  as  evi- 
dence of  practically  all  of  these  debts.  At 
any  rate,  it  appears  that  they  were  indorsers 
for  the  company,  to  the  extent  of  more  than 
$50,000,  and  in  making  a  sale  of  the  com- 
pany's property  they  provided  for  the  pur- 
-cbaser  paying  every  one  of  these  debts  up- 
on which  any  one  of  them  was  liable,  to  tlie 
•exclusion  of  the  plaintiff,  for  whose  debt  only 
the  Mannington  Window  Glass  Company  was 
responsible.  The  effect  of  this  arrangement 
was  that  the  directors  and  stockholders  who 
■had  indorsed  paper  for  the  company  were 
all  relieved  of  their  obligation,  and  the  com- 
pany's property  was  by  them  used  for  that 
purpose,  to  the  prejudice  of  the  plaintiff's 
rights.  It  seems  to  be  very  well  established 
that  the  officers  and  directors  of  a  corpora- 
tion whose  assets  are  insufficient  for  the  pay- 
ment of  all  of  its  debts  cannot  apply  those 
assets  to  the  payment  of  debts  for, which 
they  are  liable  to  the  exclusion  of  creditors 
who  have  no  security  for  their  debta  This 
is  by  reason  of  the  confidential  relation 
which  officers  and  directors  bear  toward 
the  corporate  property.  They  cannot  use 
their  positions  fon  their  own  advantage. 
They  are  in  a  sense  trustees  holding  the 
corporate  property  for  the  benefit  of  all 
creditors  alike,  and  any  attempt  by  them 
to  divert  this  property  so  as  to  deprive  a 
creditor  of  his  equitable  part  thereof,  and 
relieve  themselves  of  liability,  will  be  held 
to  be  fraudulent  And  this  is  so  independent 
of  any  statute  forbidding  an  insolvent  debtor 
to  prefer  creditors.  Sweeny  v.  Sugar  Re- 
fining Co.,  30  W.  Va.  443,  4  S.  E.  431,  8  Am. 
St.  Rep.  88;  Hope  v.  Valley  City  Salt  Co., 
25  W.  Va.  789;  6  Purdy's  Beacji  on  Private 
Corporations,  |  1216;  3  Cook  on  Corpora- 
tions, §  692 ;  5  Thompson  on  Corporations,  § 
"(ilOO  et  seq.  There  is  no  error,  therefore,  la 
the  holding  of  the  circuit  court. that  the  con- 
versances by  the  defendant  Mannington  Win- 
dow Glass  Company  to  John  A.  Ford  and  by 
the  defendant  Ford  to  Marion  Window  Glass  J 


Company  were  fraudulent,   so.  tnx  aa   the 
plaintiff  is  concerned. 

The  decree  of  the  circuit  court  of  Marion 
county  will  be  reversed  so  far  as  it  holds 
that  the  plaintiff  is  entitled  to  any  recovery 
on  account  of  the  note  of  $931.50,  or  upon  the 
open  account  set  up  and  relied  upon,  or  up- 
on the  85  shares  of  stock  referred  to  in  the 
bill,  and  referring  the  cause  to  a  commis- 
sioner to  ascertain  the  amount  of  such  re- 
covery, and  the  decree  entered  here  will  find 
that  the  plaintiff  is  not  entitled  to  recover 
thereon,  and  in  all  other  respects  said  decree 
will  be  affirmed  after  being  modified  so  as 
to  reduce  the  amount  thereof  to  $2,361,  being 
the  amount  of  the  $1,000  note  and  the  two 
$500  notes  with  their  proper  interest  calcu- 
lated to  the  3d  day  of  March,  1919,  the  date 
of  the  decree  of  the  lower  court,  and  also  so 
as  to  provide  that  any  sale  of  the  property 
in  satisfaction  of  the  plaintifl^s  demand  as 
thus  reduced  shall  be  subject  to  the  lien  of 
the  deed  of  trust  securing  the  issue  of  $65r 
000  of  first  mortgage  bonds. 

LXNCU,  J.,  absent. 


(«  W.  Va.  M)) 

STATE  ex  rel.  CROY  v.  BLUEFIELD   WA- 
TERWORKS Sl  improvement 

CO.     (No.  4083.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1020.) 

(8yUahu»  hy  the  CoMri.) 

1.  Public  servloe  commissions  ^=s>6— Reasoaa- 
bfeness  of  rules  of  public  service  corporation 
Is  for  commission  wlthcut  jaillolal  tupcrviston 
until  commission  has  acted. 

Whether  rules,  regulations,  and  practices 
of  a  public  service  corporation  subject  to  the 
provisions  of  chapter  15o,  Code  1918  (Code 
1913  and  Code  Supp.  1918),  adopted  ^y  the 
company  to  govern  its  dealings  with  its  pa* 
troDs,  are  unreasonable  or  unduly  discrimina- 
tory,* are  questions  primarily  within  the  com- 
petency of  the  Public  Service  Commission,  and 
not  subject  to  judicial  supervision  until  that 
body  has  had  an  opportunity  to  exert  its  dele- 
gated administrative  functions. 

2.  Mandamus  «s>l3^WIII  not  lie  to  avoid  dls- 
criminatory  rules  of  water  company  until 
Public  Servloe  Commission  has  acted. 

Writ  of  mandamus  sought  by  a  patron  of 
a  public  service  corporation,  and  averring  dis- 
criminatory rules  and  practices  by  the  latter, 
denied  because  the  matter  had  not  first  been 
submitted  to  the  Public  Service  Commission. 

Bit^,  J«,  dissenting. 

Original  proceedings  in  mandamus  by  tbe 
Stat^,  <m  the  relation  of  '^m.  H.  Croy,  against 
the  Bluefield  Waterworks  &  Improvement 
Ck>mpany.     Writ  denied. 


^=s>FoT  other  casM  see  tame  topic  and  KBY-KmiBBHIn  all  Key-Numbered  Dlgesti  and  Ittdexw 
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Bussell  S.  Rltz,  of  Bluefield,  for  relator.  |  Code  ldl8  [Ck>de  1913,  and  Code  Supp.  1918, 


A.  G.  Fox  and  Sanders  &  Crockett,  all  of 
Bluefield,  for  respondent 

•  LYNCH,  J.  In  this  proceeding  petitioner 
William  H.  Croy,  a  citizen  and  resident  of 
the  city  of  Bluefield,  seeks  a  writ  of  manda- 
mus to  compel  the  Bluefield  Waterworks 
&  Improvement  Company,  a  corporation  en- 
gaged in  the  service  of  the  puhlic,  to  furnish 
water  for  use  on  his  premises.  Desiring  to 
avail  himself  of  such  service,  petitioner  here- 
tofore made  application  therefor  to  the  com- 
pany, and  the  latter  thereupon  provided  and 
installed  a  meter  In  front  of  and  near  his 
property  line;  the  connection  between  the 
company's  mains  and  fixtures  and. petitioner's 
service  line  to  be  made  by  him.  For  the  pur- 
pose of  making  such  connection,  he  employed 
Eugene  E.  Keith,  a  licensed  plumber  of  the 
city  of  Bluefield,  who  performed  the  work  ap- 
parently in  a  satisfactory  manner;  at  least, 
there  is  no  complaint  of  Its  efficiency  for  all 
purposes.  But  because  he  was  not  a  plumber 
specially  licensed  by  the  respondent  to  per- 
form such  work,  the  latter  declined  and  re- 
fused to  turn  its  water  into  petitioner's  line ; 
wherefore  he  prayed  for  and  obtained  this 
alternative  writ  requiring  the  company  to 
perform  that  service. 

The  chief  ground  relied  on  in  support  of 
the  writ  is  the  alleged  unreasonable  and 
discriminatory  nature  of  respondent's  rules, 
upon  which  it  based  its  refusal  to  do  the 
act  complained  of,  which  prohibit  any  one 
•other  than  an  authorized  employ^  of  the 
company  or  a  plumber  specially  licensed  by 
it,  as  provided  in  rule  55,  to  perform  such 
work,  and  authorize  its  officers  and  agents  to 
refuse  to  furnish  the  water  to  any  consumer 
who  engages  a  plumber  not  so  employed  or 
licensed. 

[11  Whatever  may  be  the  proper  view  and 
•decision  upon  the  merits  of  the  question  so 
presented,  we  are  of  opinion  that  the  rea- 
sonableness or  unreasonableness  of  the  rules 
Just  referred  to  should  first  be  submitted  to 
the  Public  Service  Commission  for  Investi- 
gation and  determination.  The  purpose  of 
the  act  creating  that  body  and  subjecting  to 
Its  Jurisdiction  and  control  all  public  service 
<^orporations  therein  designated  was  to  pro- 
vide prompt,  adequate,  and  efficient  supervi- 
sion and  regulation  of  the  functions  and 
management  of  such  utilities,  in  the  Interest 
t)oth  of  the  public  and  of  the  companies,  and 
to  safogiiard  each  from  unjust  treatment  by 
the  other.  The  act  recognizes  and  contem- 
plates that  the  utilities  affected,  after  the 
manner  of  businesses  dealing  generally  with 
the  public,  will  by  proper  rules  and  regula- 
tions define  and  specify  the  manner  and 
method  to  be  employed  in  their  relations  and 
dealings  with  patrons.  In  order  to  secure 
•reasonable  and  uniform  regulations  and  pra(^ 
tices   by  such*  utilities   in  dispensing  their 


c  15o])  makes  It  unlawful  for  any  such  com- 
pany to  make  or  give  any  undue  or  unrea- 
sonable preference  or  advantage  to  any  par- 
ticular person,  firm,  or  corporation,  or  to  sub- 
ject them  to  any  undue  or  unreasonable 
prejudice  or  disadvantage.  Section  ^  empow- 
ers the  commission  to  investigate  all  methods 
and  practices  of  utilities  subject  to  the  act 
and  to  change  or  prohibit  any  practice,  de- 
vice or  method  of  service  in  order  to  prevent 
undue  discrimination  or  favoritism.  Section 
21  authorizes  the  commission  at  any  time  to 
require  companies  subject  thereto  to  furnish 
any  information  in  their  possession  respect- 
ing rates,  charges,  or  practices  in  conducting 
their  service.  And  section  23  of  the  act  spe- 
cifically provides  that — 

"Whenever,  under  the  provisions  of  this,  act, 
the  commission  shall  find  any  regulations,  meas- 
urements, practices,  acts  or  service  to  be  un- 
just, unreasonable,  insufficient  or  unjustly  dis- 
criminatory, or  otherwise  in  violation  of  any 
provisions  of  this  act,  *  *  *  the  commission 
shaU  determine  and  declare,  and  by  order  fix, 
reasonable  measurements,  regulations,  acts, 
practices  or  service,  to  be  furnished,  imposed, 
observed  and  followed  in  the  state  in  lieu  of 
those  found  to  be  unjust,  unreasonable,  insuf- 
ficient or  unjustly  discriminatory,  inadequate 
or  otherwise  in  violation  of  this  act;  and  shall 
make  such  other  order  respecting  the  same  as 
shall  be  just  and  reasonable." 

The  purpose  thus  disclosed  by  the  Legls* 
lature  In  enacting  chapter  15o  of  the  Code 
was  to  create  a  supervisory  and  adminis- 
trative body  and  invest  it  with  some  of  its 
own  supervisory  authority,  in  order  to  ex* 
erds'e  general  regulatory  power  over  such 
utilities.  The  provisions  of  the  act  clearly 
disclose  an  intention  to  submit  to  the  deter- 
mination of  the  commission  questions  relat- 
ing to  the  reasonableness  or  unreasonableness 
of  the  rules  and  practices  of  the  companies, 
and  until  that  body  acts  there  is  no  occasion 
or  reason  for  interference  or  intervention  by 
this  court  by  its  mandatory  process. 

The  relation  existing  between  the  Supreme 
Court  of  the  United  States  and  the  Inter- 
state Commerce  Commission  is  analogous  in 
many  respects  to  that  between  this  court  and 
the  Public  Service  Commission,  and  rules  of 
procedure  adopted  and  followed  in  the  one 
instance  have  persuasive  Influence  in  de- 
termining the  propriety  of  the  procedural 
course  to  be  followed  in  the  other,  at  least  in 
the  absence  of  other  determinative  factors. 
In  B.  &  O.  R.  Co.  V.  PItcaim  Coal  Co.,  215  U. 
S.  481,  80  Sup.  Ct.  164,  54  L.  Ed.  292,  the 
TTnited  States  Supreme  Court  held  that  regu- 
lations by  a  carrier  respecting  the  distri- 
bution of  coal  cars  to  shippers,  alleged  to 
be  unreasonable  and  discriminatory,  being 
primarily  within  the  competency  of  the  In- 
t^i^state  dbnlmerce  Commission,  ^ere  not  sub- 


Hservlce,  section' 7  of  the  act  t<ihapter  15o,  ,Ject  to  Judicial  sul?fervi8i<m  ttnttl  that  body 
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had  properly  been  afforded  an  opportunity 
to  exert  its  administrative  functions.  The 
rule  requiring  preliminary  action  to  be  taken 
by  the  body  charged  with  such  administra- 
tive functions  was  first  announced  in  Texas, 
etc.,  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553, 
9  Ann.  Cas.  1075,  where  the  question  in  is- 
sue concerned  the  reasonableness  of  freight 
rates  fixed  by  the  carrier  and  included  in  its 
published  tariffs.  In  the  Pitcaim  Coal  Com- 
pany Case  this  rule  was  extended  to  include 
not  only  questions  respecting  the  reasonable- 
ness of  rates,  but  also  of  rules  and  practices 
adopted  and  followed  by  the  companies  in 
their  dealings  with  patrons.  There,  as  here, 
the  complainant  sought  by  mandamus  to 
avoid  the  Inconvenience  and  business  loss  in- 
cident to  an  enforcement  by  the  carrier  of 
its  rules  respecting  the  distribution  of  cars ; 
but  the  court  reversed  the  Judgment  of  the 
Circuit  Court  of  Appeals  awarding  the  writ 
(165  Fed.  113,  91  C.  C.  A.  147),  and  dismissed 
the  petition.  The  principle  there  announced 
has  been  followed  in  subsequent  cases  in- 
volving the  reasonableness  or  discriminatory 
nature  of  rules  and  regulations  of  carriers 
(Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co., 
230  U.  S.  3(>i,  33  Sup.  Ct  938,  57  L.  Ed. 
1494;  Pennsylvania  R.  Co.  v.  Clark  Bros. 
Coal  Mining  Co.,  238  U.  S.  456,  35  Sup.  Ct 
896,  59  L.  El.  1406),  and  also  In  cases  rais- 
ing other  questions  primarily  within  the  ad- 
ministrative Jurisdiction  of  the  Interstate 
Commerce  Commission  (Robinson  v.  B.  &  O. 
R.  Co.,  222  U.  S.  506,  32  Sup.  Ct  114,  56 
U  Ed.  288,  afllrming  64  W.  Ya.  406,  63  S. 
E.  328;  United  States  v.  Pacific  &  Arctic, 
etc.,  Steamship  Co.,  228  U.  S.  87,  33  Sup.  Ct 
443,  57  L.  Ed.  742;  Mitchell  Coal  &  Coke 
Co.  V.  Pennsylvania  R.  Co.,  230  U.  S.  247, 
33  Sup.  Ct  916,  57  L.  Ed.  1472;  Texas,  etc., 
Ry.  Co.  V.  American  Tie  &  Timber  Co.,  234 
U.  S.  138,  34  Sup.  Ct  885,  58  L.  Ed.  1255. 
See,  also.  Skinner  ft  Eddy  Corporation  v. 
United  States,  249  U.  S.  557,  562,  39  Sup. 
Ct  375,  63  L.  Ed.  772. 

[2]  Petitioner  insists,  however,  that  under 
section  3,  art  8,  of  the  state  Constitution, 
giving  to  this  court  original  jurisdiction  In 
cases  of  mandamus,  we  have  no  authority  to 
compel  him  first  to  submit  his  claim  to  the 
Public  Service  Commission.  In  this  conten- 
tion, however,  he  confuses  the  existence  of 
Jurisdiction  and  the  exercise  of  such  Juris- 
diction. That  we  possess  original  Jurisdic- 
tion in  mandamus  proceedings  is  unques- 
tioned ;  but  it  is  also  true  that  the  award  of 
that  writ  lies  within  the  sound  discretion 
of  the  court,  where  the  right  thereto  Is  not 
clear,  and  where  there  Is  available  another 
remedy  specially  designated  for  the  ascer- 
tainment of  the  facts  upon  which  the  right 
depends  and  equally  efficacious.  The  mere 
filing  of  a  petition  for  such  a  writ  does  not 
ex  proprio  vlgore  entitle  petitioner  thereto. 


As  an  element  in  the  exercise  of  that  dis- 
cretion, some  regard  must  be  had  for  the 
method  of  procedure  intended  by  the  Legis- 
lature to  be  followed  in  such  cases  and 
clearly  disclosed  by  the  Public  Service  Com- 
mission Act  The  administrative  body  created 
by  it  is  expressly  intrusted  with  power  and 
authority,  and  specifically  directed,  when  it 
finds  any  practice  or  regulation  to  be  unrea- 
sonable or  discriminatory,  to  determine,  de- 
clare, and  fix  reasonable  practices  and  regu- 
lations in  lieu  thereof.  The  duties  of  its 
members  are  such  as  require  them  continual- 
ly to  deal  with  rules  and  regulations  govern- 
ing the  service  furnished  by  such  utilities, 
and  hence  afford  them  opportunities  to  ob- 
serve and  ascertain  the  beneficial  or  harm- 
ful effects  of  such  practices.  Such  was  the 
conclusion  reached  by  the  United  States 
Supreme  Court  in  the  Pitcaim  Case  and  oth- 
ers cited. 

It  may  be  argued,  however,  that  that  court 
has  no  original  Jurisdiction  in  mandamus 
proceedings,  while  this  court,  has.  That  may 
be  true,  but  the  United  States  Supreme  Court 
does  have  appellate  Jurisdiction  in  such  mat- 
terer.  In  the  case  dted  the  court  sat  as  an 
appellate  court  reviewing  the  Judgment  of 
the  Circuit  Court  of  Appeals  awarding  the 
writ,  and  its  Jurisdiction  upon  that  occasion 
with  respect  to  the  award  of  the  writ  was 
as  complete  as  the  original  Jurisdiction  con- 
ferred upon  this  court  But  the  court,  In 
its  discretion,  declined  to  exercise  the  Juris- 
diction which  it  possessed  and  instead  dis- 
missed the  writ  and  required  petitioner  first 
to  prosecute  his  claim  before  the  commission. 
So  here  there  is  undoubted  original  Juris- 
diction, but  the  exercise  thereof  is  within  the 
sound  discretion  of  this  court  Therefore, 
because  of  the  clearly  disclosed  intent  of 
the  Legislature  that  such  administrative  mat- 
ters be  considered  and  determined  in  the 
first  instance  by  the  Public  Service  Commis- 
sion, and  for  the  further  reason  that  the 
hearing  before  the  commission,  where  evi- 
dence may  and  doubtless  will  be  introduced 
upon  the  issue  of  the  unreasonableness  of  the 
regulations  involved,  will  tend  to  clarify  and 
render  apparent  the  true  merits  and  demerits 
of  the  rules  assailed,  and  in  a  more  satis- 
factory manner  than  here  where  the  question 
is  presented  merely  upon  petition  and  re- 
turn, without  evidence,  it  is  our  opinion  that 
we  should  not  exercise  at  this  time  the  Juris- 
diction which  we  possess,  but  await  the  de- 
termination of  the  commission  with  respect 
to  the  issue  involved.  The  language  of  Mr. 
Justice  White  in  the  Pitcaim  Case  is  jpecul- 
iarly  appropriate  here: 


M; 


A  particular  regulation  of  a  carrier  engaged 
in  interstate  commerce  is  assailed  in  the 
courts  as  unjustly  preferential  and  discrimina- 
tory. Upon  the  facts  found  the  complaint  i» 
declared  to  be  well  founded.  The  administra- 
tive powers  of  the  commission.are  invoked  con* 
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cerning  a  regulation  of  like  character  upon  a 
similar  complaint.  The  commission  finds,  from 
the  evidence  before  it,  that  the  regulation  is  not 
unjustly  discriminatory.  Which  would  prevail? 
If  both,  then  discrimination  and  preference 
would  result  from  the  very  prevalence  of  the 
two  methods  of  procedure.  If,  on  the  con- 
trary, the  commission  was  bound  to  follow  the 
previous  action  of  the  courts,  then  it  is  ap- 
parent that  its  power  to  perform  its  adminis- 
trative functions  would  be  curtailed,  if  not  de- 
stroyed. On  the  other  hand,  if  the  action  of 
the  commission  was  to  prevail,  then  the  func- 
tion exercised  by  the  court  would  not  have  been 
judicial  in  character,  since  its  final  conclusion 
would  be  susceptible  of  being  set  aside  by  the 
action  of  a  mere  administrative  body."  215  XJ. 
S.  494,  495,  30  Sup.  Gt.  169,  54  L.  Ed.  292. 

Nor  does  the  requirement  so  to  apply  to 
the  commission  result  In  any  waiver  of  the 
right  to  resort  to  this  court  for  protection  or 
unduly  postpone  the  exercise  of  such  right 
The  powers  still  exist  There  is  no  waiver, 
no  Impairment,  no  denial,  no  question  as  to 
its  existence  or  competency  when  properly 
and  seasonably  invoked.  Should  the  commis- 
sion erroneously  refuse  to  consider  the  claim 
for  redress  when  presented  to  it,  or  rule  ad- 
versely to  the  contention  of  the  relator, 
section  16  of  the  act  affords  him  ample  op- 
portunity for  the  redress  of  the  grievance, 
if  any.  The  conmiisslon  will  no  doubt  act 
with  reasonable  promptness  upon  his  petition. 
There  is  no  substantial  basis  for  conjecture 
to  the  contrary.  The  commission  is  composed 
of  men  of  ample  capacity  and  business  sagac- 
ity and  will  act  fairly  and  justly  and  with 
all  convenient  dispatch  in  emergent  cases. 

For  these  reasons  we  deny  the  writ. 

POFFENBARGBR,  J.  (concurring).  In  my 
opinion,  the  Public  Service  Commission  is  pro 
hac  vice  the  Bluefield  Waterworks  &  Im- 
provement Company.  It  is  such  as  to  com- 
plaints of  Invalid  rules  and  practices.  The 
statute  puts  it  in  control  of  that  company 
and  all  others  of  its  general  class,  for  cor- 
rection of  abuses.  Code,  c.  15o,  {  10  (Code 
1913  and  Code  Supp.  1918,  c.  15o).  No  man 
has  ever  been  awarded  a  writ  of  mandamus 
for  enforcement  of  a  public  duty,  without  hav- 
ing previously  demanded  performance  thereof, 
except  in  Instances  in  which  positive  law  re- 
quired performance  of  duty  oh  or  before  a  cer- 
tain date  or  event,  and  the  duty  was  purely 
public  in  its  nature.  This  proposition  is 
elementary.  This  case  belongs  to  a  class  in 
which  the  remedy  sought  Is  available  only 
after  a  previous  demand  for  performance  of 
the  duty  neglected  or  withheld.  Such  a  de- 
mand is  not  ultimately  and  finally  made,  nor 
sufficiently  made  to  warrant  an  application 
to  this  or  any  other  court  for  a  writ  of 
mandamus,  until  It  has  been  made  upon  the 
Public  Service  Commission,  when  the  right 
is  one  against  a  public  service  corporation. 


.Technically,  therefore,  the  writ  is  not  now 
properly  applied  for  here. 

It  is  upon  this  theory  that  the  statute  re- 
quiring such  preliminary  action  or  procedure 
can  be  sustained,  without  impairment  or  limi- 
tation of  the  jurisdiction  of  the  courts  to 
enforce  performance  of  such  public  duty,  or 
encroachment  upon  such  jurisdiction,  and 
without  making  the  writ  of  mandamus  a 
disciretionary  remedy.  Courts  were  not  or- 
dained to  give  relief  that  may  be  readily 
obtained  without  their  aid,  and  the  Legis- 
lature has  ample  authority  to  regulate  judi- 
cial procedure.  Of  course,  it  cannot  deny 
to  a  citizen  his  constitutional  right  to  re- 
sort to  the  courts  for  redress  of  grievances, 
requiring  judicial  action.  But,  within  rea- 
sonable limitations,  it  may  regulate  the  ex- 
ercise of  ^ch  right  and  mark  out  the  course 
of  procedure.  The  policy  of  regulation  for 
settlement  of  controversies  and  redress  of 
grievances,  without  litigation,  in  so  far  as 
these  results  may  be  accomplished  without 
material  restrlcdon  of  the  constitutional 
right,  or  Interference  therewith,  is  a  com- 
mendable one.  In  most  of  the  jurisdictions, 
the  courts  are  overburdened  with  business, 
to  such  an  extent  as  to  cause  delay  in  the 
settlement  of  matters  whicb  cannot  be  deter- 
mined without  their  aid.  Regulations  lead- 
ing to  adjustments  without  litigation  save 
time  for  controversies  necessarily  requiring 
it,  as  well  as  costs  and  expenses. 

Besides,  it  is  a  principle  widely  recognized 
in  the  law.  There  can  be  no  action  upon  a 
demand  pbligation  until  demand  has  been 
made.  A  stockholder  of  a  corporation  is 
never  allowed  to  come  into  court  for  relief 
in  respect  of  his  rights  in  the  corporation, 
until  after  he  has  exhausted  the  remedies 
afforded  him  by  Its  organization  and  by-laws. 
He  must  first  make  a  suflldent  demand  upon 
the  corporation  Itself,  or  show  that  it  would 
be  unavailing.  A  member  of  a  beneficial  socie- 
ty must  take  like  action  as  a  step  preliminary 
to  his  right  to  sue.  So  must  a  member  of 
a  political  party.  No  doubt  there  are  many 
other  instances  of  tl^e  application  of  the 
general  principle.  Is  It  possible  that  the  Leg- 
islature may  not  Impose  a  regulation  based 
upon  a  principle  so  firmly  inbedded  in  juris- 
prudence and  so  all-pervading? 

Respecting  the  right  of  a  citizen  under  an 
express  constitutional  guaranty,  it  has  been 
uniformly  held  that  a  Legislature  may  change 
remedies,  and  abolish  one  when  two  or  more 
exist,  even  though  the  remaining  remedy 
may  be  less  convenient  or  less  prompt  and 
speedy  than  the  (me  abolished.  Cooley,  Con. 
Lim.  406. 

''Without  impairing  the  obligation  of  the  con- 
tract, the  remedy  may  certainly  be  modified  as 
the  wisdom  of  the  nation  shall  direct"  Ch.  J. 
Marshall  in  Sturges  v.  Crowninshieldy  4  Wheat 
122,  200  (4  L.  Ed.  529). 
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'As  a  general  mle,  every  state  has  complete 
control  over  the  remedies  which  it  offers  to 
suitors  in  its  conrts^  It  may  al^olish  one  class 
of  courts  and  create  another.  It  may  give  a 
new  and  additional  remedy  for  a  right  or  eqol- 
ty  already  in  existence.  And  it  may  abolish  old 
remedies  and  substitute  new;  or  even  with- 
out substituting  any,  if  a  reasonable  remedy 
still  remains."    Cooley,  Con.  Idm.  515»  510. 

No  citizen  has  vested  right  in  any  par- 
ticular remedy. 

The  statute  as  here  construed  does  not  in- 
terfere with  the  Jurisdiction  of  the  court  at 
alL  It  operates  upon  the  public  service  coi> 
porations  and  their  patrons.  These  publlo 
utilities  are  amenable  to  legislative  regula- 
tion and  control.  Such  control  of  them  in- 
cidentally, but  necessarily,  involves  regulation 
or  prescription  of  the  rights  of  citizens  deal- 
ing with  them.  The  Legislature  can  say,  in 
the  interest  of  the  general  public,  that  they 
shall  not  be  unnecessarily  sued  and  other- 
wise proceeded  against  in  the  courts,  and,  to 
that  ead,  that  demands  upon  them  by  patrons 
or  citizens  for  due  and  legal  performance 
of  their  duties  shall  be  made  upon  a  desig- 
nated representative  or  supervisor,  before 
there  can  be  any  resort  to  the  courts  for 
enforcement  of  the  rights  claimed,  whatever 
their  nature  may  be.  This  legislative  pow- 
er of  regulation  and  the  representative  sta- 
tus of  the  Public  Service  Commission  have 
been  affirmed  by  this  court  in  City  of  Ben- 
wood  v«  Public  Service  Commission,  75  W. 
Va.  127,  83  S.  B.  295,  li.  B.  A.  1915G,  261, 
and  other  cases. 

RITZ,  J.  (dissenting).  The  writ  of  manda- 
mus was  sought  in  this  case  to, compel  the 
respondent  to  furnish  water  to  the  relator 
in  his  residence  in  the  city  of  Bluefield.  The 
respondent  declined  to  furnish  water  to  the 
relator  upon  his  demand,  for  the  reason  that 
he  had. not  complied  with  one  of  its  rules 
providing  that  it .  would  not  furnish  water, 
to  any  inhabitant  unless  the  plumbing  in 
the  house  was  done  by  it  It  is  not  contends 
ed  that  the  relator's  plumbing  is  not  entire- 
ly sufficient,  or  that  the  plumber  who  put  it 
in,  who  was  licensed  by  the  public  author- 
ities, was  not  entirely  competent,  but  the 
denial  Is  based  entirely  upon  the  attempt  to 
destroy  the  monopoly  in  the  pliunbing  busi- 
ness sought  to  be  set  up  by  the  respondent 
under  that  rule.  This  court  has  seen  fit  to 
deny  the  relator  relief  upon  the  ground  that 
he  must  first  apply  to  the  Public  Service 
Commission.  I  cannot  assent  to  this  con- 
clusion. The  rule  or  regulation  set  up  to 
justify  refusal  in  this  case  is  not  a  rule  hav* 
ing  any  relation  to  the  conduct  of  the  re- 
spondent's business.  It  Is  simply  an  attempt 
on  its  part  to  create  in  itself  a  monopoly 
in  the  plumbing  business.  I  freely  admit  that 
where  a  public  service  corporation  has  made 
a  rule  for  the  control  or  management  of  its 


.  affairs  which  may  or.  may  not  be  proper,  de* 
pending  upon  an  Investigation,  the  Public 
Service  Commission  must  first  be  called  up- 
on to  make  isnch  investigation  and  to  furnish 
the  relief;  but  where  the  rule  Invoked  in 
Justification  of  its  refusal  to  perform  Its 
duty  is  absolutely  void,  and  could  not  be 
prescribed  by  any  power  or  authority,  there 
is  no  necessity  for  resort  to  the  Public  Serv- 
ice Commission  to  have  it  so  declared. 

It  is  fundamental  that  even  void  legislative 
acts  need  not  be  regarded  by  courts  or  in- 
dividuals, much  less  regulations  of  a  public 
service  corporation  which  are  manifestly  be- 
yond their  power  to  make.  I  do  not  know 
whether  the  majority  of  the  court  holds  that 
even  a  void  regulation  wOl  deprive  the  courts 
of  their  Jurisdiction  to  sue  a  pubUc  service 
corporation,  or  that  the  regulation  invoked 
here  is  one  that  might  or  might  not  be  proper, 
depending  upon  an  investigation  of  the  facta. 
I  am,  however,  clearly  of  the  opinion  that 
the  regulation  r^ed  upon  here  as  Justifying 
the  refusal  to  furnish  water  is  an  absolutely 
void  one,  and  that  it  k*an  be  disregarded  by 
any  one  seeking  relief.  In  other  vtrords,  the 
fact  that  such  a  regulation  is  made,  if  it  is 
void,  creates  no  different  situation  than  if 
no  such  rule' had  ever  bcfen  prescribed,  and 
aidmittedly  in  that  event  the  writ  of  manda- 
mus would  be  available.  If  the  majority  of 
the  court  in  this  case  means  to  hold  that 
any  regulation  prescribed  by  a  public  service 
corporation,,  no  matter  how  ridiculous  or 
bizarre,  will  deprive  the  courts  of  their  Juris- 
diction to  entertain  suit  against  It,  then  it 
.lies  within  the  power  of  such  corporation, 
by  simply  making  regulations,  to  withdraw 
itself  and  its  property  from  tlie  Jurisdiction 
of  the  court  until  after  resort  to  vexatious 
and  expensive  proceedings  to  avoid  Its  unrea- 
sonable and  void  rules  and  regulations.  If, 
on  the  pther  hand,  the  maJo:rlty  means  that 
the  regulation  relied  upon  in  this  case  may 
or  may  not  be  a  reasonable  one,  depending 
upon  an  ascertainment  of  the  facts  upon  an 
inquiry  to  be  made,  I  cannot  agree  with  that 
conclusion.  My  view  of  this  rule  is  that  not 
only  could  it  not  be  prescribed  by  this  pub- 
lic service  corporation,  but  there  Is  no  power 
within  the  state,  not  even  the  Legislature, 
that  could  lawfully  prescribe  such  a  regula- 
tion. To  sustain  this  rule  would  uphold  the 
right  of  this  corporation  to  create  monopolies 
in  itself  in  all-  kinds  of  business  within  the 
territory  wherein  it  operates.  It  could  Just 
as  well  say  that  it  will  not  furnish  water 
to  any  house  luless  the  same  has  been  con- 
structed by  it,  or  that  it  will  not  furnish 
water  to  the  inhabitants  of  any  house  unless 
he  has  purchased  from  It  the  lot  upon  which 
the  same  has  been  erected.  It  will  be  said 
that  such  rules  would  be  ridiculous,  and  J 
agree  that  they  would  be^  but  no  more  so 
than  the  one  invoked  here. 
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I  would  award  fhe  wrjlt,  notwithstanding 
the  rule  invoked,  for  the  reason  that  in  my 
Tiew  it  is  absolutely  Told«  and  of  no  effect, 
and  is  not  such  a  regulation  as  the  corpora- 
tion has  or  could  be  given  power  to  pre- 
scribe. 


<86  W.  Va.  426) 

STATE  V.  STATLER.     (No.  3881.) 

(Supreme  C^urt  of  Appeals  of  West  Virginia. 

May  11,  1020.) 

(SyUabua  hy  the  Court) 
I.  Criminal  law  <Ss»r  159(3)  ^  Verdiot  having 


tabstantiai  support  In  oonfliotlno  evMenoa  not 

••t  aside. 
Tlie  verdict  of  a  jury  in  a  erimina]  ease 
wiiich  finds  substantial  support  in  the  evidence, 
even  though  the  same  may  be  highly  conflict- 
ing, will  not  be  set  aside  by  this  court. 

2.  Criminal  law  ^3»l037(2)^Abvss  of  privilege 
of  argument  not  oontldered  unless  oomplaln- 
ing  party  was  refused  an  Instruction  to  dis- 
regard. 

This  court  will  not  consider  errors  predicat- 
ed upon  the  abuse  of  counsel  of  the  privilege 
of  argument,  unless  it  appears  that  the  com- 
plaining party  asked  for  and  was  refused  an 
instruction  to  the  jury  to  disregard  the  im- 
proper statements. 

(Addiiional  Byllabu*  6y  EdAiwrial  Btaff.) 

3.  Criminal  law  ^=»465— Opinion  of  wltnoss 
as  to  speed  of  automobile  admissible. 

In  prosecution  for  exceeding  the  speed  lim- 
it* the  admission  ci  a  witness'  judgment  or 
opinion  as  to  speed  of  defendant's  automobile, 
based  not  only  on  its  noise  in  descending  a  hill, 
but  the  fact  that  it  covered  the  distance  from 
the  top  of  a  hill  to  witness'  car  in  a  very  short 
time,  in  view  of  witness*  testimony  that  de- 
fendant was  making  at  least  25  miles  an-  hour 
when  it  passed  witness*  car,  was  not  an  error 
of  law. 

4.  Criminal  law  ^=3»464  —  Admission  of  ques- 
tions and  answers  to  witness  as  to  speed  of 
automobile  held  not  an  abuse  of  discretion. 

In  a  prosecution  for  violating  the  speed 
limit,  the  admission  of  answers  of  a  witness 
to  the  prosecuting  attorney,  on  redirect,  that 
his  estimate  of  the  speed  of  35  to  40  miles  was 
his  best  and  honest  judgment,  was  not  an  abuse 
of  discretion. 

5.  Criminal  law  <»s>406(5)— Evidenoe  as  to 
defendant's  declaration  showing  knowledge 
of  the  speed  law  violated  was  admissible. 

In  a  prosecution  for  exceeding  the  speed  lim- 
it, evidence,  that  after  being  told  that  he  would 
be  arrested  for  speeding,  defendant  told  the 
deputy  that  he  wanted  to  fix  the  matter  up, 
and  asked  him  if  he  could  not  go  before  a  jus- 
tice of  the  peace  and  fix  it  up,  in  view  of  de- 
fendant's claim  that  he  thought  the  speed  lindt 
was  15  miles  an  hour,  and  did  not  know  that 
85  miles  was  the  maximum  speed,  was  admis- 
sible as  bearing  on  his  Imowledge  that  he  had 
violated  the  law. 


Error  to  Circuit  Court,  Ohio  County. 

Osceola  A.  Statler  waa  convicted  before  a 
justice  of  the  peace  of  exceeding  the  speed 
limit  in  Ohio  county,  and  on  his  appeal  to  the 
criminal  court  of  that  county  and  a  trial  be- 
fore a  lury  waa  found  guilly,  which  judgment 
waa  affirmed  on  error  to  the  circuit  court, 
and  he  brings  arror.   Affirmed. 

J.  Bernard  Handlan  and  G.  Alan  Garden, 
both  of  Wheeling,  for  plaintiff  in  error. 

E3.  T.  England,  Atty.  Gen.,  Henry  A.  Nolte, 
Asst  Atty.  Gen.,  'D.  A  McKee,  Pros.  Atty., 
and  Carl  G.  Bachmann,  Asst  Pros.  Atty.,  both 
of  Wheeling,  for  the  State. 

RITZ,  J.  The  defendant  was  tried  before 
a  justice  of  the  peace  of  Ohio  county  upon  a 
warrant  charging  him  with  exceeding  the 
speed  limit  of  35  miles  an  hoar  while  driving 
an  automobile  over  one  of  the  public  roads  of 
that  county,  which  trial  resulted  in  his  con- 
viction before  said  justice  of  the  peace,  from 
which  judgment  be  appealed  to  the  criminal 
court  of  said  county.  Upon  a  trial  in  that 
court  before  a  Jury  he  was  found  guilty,  and 
a  judgment  of  fine  and  imprisonment  render^ 
ed  against  him,  which,  upon  a  writ  of  error 
to  the  circuit  court  of  Ohio  county,  was  af- 
firmed. He  now  prosecutes  this  writ  of  error 
for  the  purpose  of  reviewing  the  judgment  of 
conviction  against  him. 

[1]  The  errors  assigned  are  based  upon  the 
action  of  the  court  in  the  admission  and  re- 
lection  of  certain  evidence;  upon  the  remarks 
of  the  prosecuting  attorney  in  his  closing 
argument;  and  upon  the  refusal  of  the  court 
below  to  set  aside  the  verdict  of  the  jury  as 
not  being  supported  by  the  evidence.  It  ap- 
pears that  on  the  occasion  upon  which  it  is 
charged  that  Statler  violated  the  law  he  was 
returning  to  the  city  of  Wheeling  in  his  auto- 
mobile. It  seems  that  there  is  a  considerable 
down  grade  at  the  point  where  it  is  charged 
he  exceeded  the  speed  limit  When  he  start- 
ed d6wn  this  grade  there  was  an  automobile 
In  front  of  him  going  in  the  same  direction, 
and  also  one  coming  in  the  opposite  direction. 
The  one  going  in  the  same  direction  in  which 
he  was  going  was  running  at  a  very  low  rate 
of  speed,  and  Statier  turned  to  his  left  for 
the  purpose  of  passing  this  car.  The  car 
coming  in  the  opposite  direction  was  only  a 
short  distance  beyond,  and,  as  he  says,  find- 
ing that  he  would  likely  not  be  able  to  turn 
back  Into  the  road  ahead  of  the  car  coming 
In  the  opposite  direction  to  that  in  which  be 
was  running,  he  attempted  to  run  around  it 
on  the  wrong  side,  and  hi  doing  this  ran  his 
own  car  dear  oft  the  paved  road.  He  did  not 
succeed,  however,  in  clearing  the  opposite 
car,  but  ran  into  the  right  front  end  of  It, 
and  did  some  damage.  He  then  observed  that 
his  car,  if  allowed  to  proceed,  would  run  into 
a  telegraph  pole,  and  in  order  to  avoid  tills 
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he  suddenly  turned  it  back  into  the  road 
again,  with  the  result  that  it  was  overturned. 
The  car  which  was  rvmning  in  the  same  di- 
rection as  the  Statler  car  was  operated  by  a 
man  by  the  name  of  Vossler,  and  the  car  run- 
ning in  the  opposite  direction,  and  with 
which  Statler  had  the  collision,  was  operated 
by  a  man  by  the  name  of  Wallace. 

Vossler  testifies  that  he  was  running  along 
on  the  proper  side  of  the  road  at  a  speed  of 
about  10  miles  an  hour  when  he  heard  the 
Statler  car  coming  over  the  top  of  the  hill, 
which  was  something  like  150  feet  behind 
him.  He  says  that  from  the  noise  it  was 
making  he  came  to  the  conclusion  that  it 
was  running  at  a  dangerous  rate  of  speed, 
and  immediately  turned  bis  car  out  of  the 
paved  road  to  prevent  a  collision,  and  that 
Just  as  he  did  so  the  Statler  car  dashed  by 
and  ran  into  the  Wallace  car  Just  a  short 
distance  in  front  of  him.  He  gives  his  opin- 
ion that  Statler  was  running  at  the  time  he 
came  over  the  hill  and  started  down  it  at  a 
speed  of  from  50  to  60  miles  an  hour,  but  he 
bases  this  largely  upon  the  noise  which  the 
car  was  making.  He  says  that  at  the  time 
the  car  came  into  his  view  and  passed  him 
and  ran  into  the  Wallace  car  it  was  making 
at  least  25  miles  an  hour,  but  that  the  speed 
in  his  Judgment  had  been  reduced.  Wallace 
testifies  that  he  saw  the  Statler  car  coming 
over  the  hill.  The  night  was  dark,  but  he 
saw  the  lights,  and  it  was  coming  at  a  very 
rapid  rate.  In  his  Judgment  Statler  was  run- 
ning at  from  35  to  40  miles  an  hour.  An- 
other witness,  Beary,  testifies  that  Statler 
passed  lilm  some  distance  beyond  this  acci- 
dent, coming  up  what  is  called  Chicken  Neck 
hill.  He  and  Statler  agree  about  this.  He 
says  that  the  Statler  car  passed  him  when  he 
was  going  around  a  certain  curve  Just  before 
reaching  the  top  of  the  Chicken  Neck  hill, 
which  point  is  shown  to  be  about  200  feet 
from  a  house  at  the  top  of  the  hill,  that  at 
the  time  Statler  passed  him  he  (Beary)  was 
running  about  15  or  20  miles  an  hour,  and 
that  when  he  got  to  the  top  of  the  hill,  at  the 
house  above  referred  to,  he  looked  ahead  and 
saw  the  Statler  car  going  over  the  top  of  the 
Altenheim  hill,  which  is  shown  to  be  about 
800  feet  from  the  point  which  Beary  had  then 
reached;  and  it  is  argued  from  this  that 
Statler,  having  traveled  the  200  feet  up  the 
hill  and  the  800  feet  oetween  the  top  of  the 
Chicken  Neck  hill  and  the  top  of  the  Alten- 
heim hill  during  the  time  that  Beary  was 
traveling  only  200  feet,  was  going  at  a  very 
rapid  rate  of  speed.  If  Beary's  speed  was 
15  miles  an  hour,  and  Statler  covered  the 
same  200  feet  that  Beary  did  and  800  feet 
more  in  the  same  time  that  Beary  covered 
200  feet,  it  would  indicate  that  he  was  run- 
ing  five  times  aa  fast  as  Beary,  or  75  miles 
an  hour. 

Beary,  however,  testifies  that   proceeding 
up  the  hill  his  car  lost  speed,  and  he  did  not 


know  at  what  speed  he  was  running  when  he 
reached  the  top  of  the  hill,  and  that  it  may 
have  been  no  more  than  7  miles  an  hour; 
but,  assuming  this  to  be  true,  and  that  he  was 
running  15  miles  an  hour  when  Statler  passed 
him,  and  that  the  reduction  in  speed  was  uni- 
form from  tjiat  point  until  he   reached  the 
top  of  the  hill,  the  average  speed  made  by 
him  over  this  200  feet  would  be  11  miles  an 
hour,  and  if  Statler  traveled  five  times  the 
distance  he  was  necessarily  going  at  a  speed 
of  55  miles  an  hour.'  There  is  other  evidence 
showing  that  the  road,  for  a  distance  of  100 
feet  or  more  from  the  point  at  which  the 
Statler  car  ran  into  the  Wallace  car,  indi- 
cated that  the  wheels  of  the  Statler  car  had 
been  dragged  over  it,  from  the  fact  that  there 
was  burnt  rubber  and  pieces  of  tire  scaled 
off  from  the  sliding,  which  would  show,  as  is 
argued,  that  the  speed  ox  the  Statler  car  had 
been  considerably  reduced  before  the  actual 
collision  occurred.     Statler,    on    the  other 
hand,  says  that  he  was  not  exceeding  25  or 
27  miles  an  hour  at  any  time,  and  that  he 
could  not  reduce  his  speed  because  the  road 
was  slick ;  that  when  he  put  on  his  brakes  his 
wheels  slid  on  the  slick  road,  and  the  speed 
was  accelerated  rather  than  reduced.    Much 
evidence  is  introduced  to  show  that  it  was 
impossible  for  Vossler  to  form  any  idea  of  the 
speed  of  the  Statler  car  from  the  sound  that 
it  was  making,  and  also  to  show  tlxat  it  was 
impossible  for  Wallace  to  have  anything  like 
a  correct  idea  of  its  speed  from  observing  the 
lights  as  it  approached  him.     It  must   be 
borne  in  mind,  however,  that  the  estimates  of 
these  witnesses  as  to  the  speed  was  based» 
not  only  upon  the  sound  the  car  was  making 
and  their  view  of  it,  but  as  well  the  distance 
it  traveled  from  the  time  it  came  over  the 
tx>p  of  the  hill  until  it  hit  the  WaUace  car, 
and  the  time  consumed  in  traveling  that  dis- 
tance.   All  of  these  elements  necessarily  en- 
tered into  their  estimates,    Vossler  is  reason- 
ably positive  that  the  Statler  car  was  going 
at  least  25  miles  an  hour  when  the  collisi<xi 
occurred,  and  that  it  was  going  at  a  much 
more  rapid  rate  Just  before  that  time;   that 
its  speed  was  reduced  by  reason  of  the  brakes 
having  been  applied,  which  is  shown  from  the 
fact  that  the  wheels  had  slid  for  sometliing 
like  100  feet   That  the  road  was  slick  on  this 
occasion  appears  reasonably  certain,  and  this 
may  to  some  extent  account  for  the  accident, 
but  the  guilt  or  innocence  of  Statler  does  not 
depend  on  the  fact  that  he  had  a  collision,  or 
the  cause  of  it    He  would  be  Just  as  guilty 
if  he  exceeded  the  speed  of  35  miles  an  hour 
if  he  had  had  no  accident 

We  are  asked  upon  this  review  to  hold  that 
the  evidence  offered  by  the  state,  in  view  of 
the  explanations  made  by  experts  that  were 
introduced,  was  not  sufficient  to  Ju'stify  a 
finding  of  guilty.  It  may  be  that  the  testi- 
mony of  Vossler,  who  heard  the  car  approach- 
ing from  behind  and  saw  it  dash  by  him,  of 
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itself  would  be  Insufficient,  and  it  may  like- 
wise be  that  the  testimony  of  Wallace,  with 
whose  car  Statler  had  the  collision,  would  be 
insufficient,  but  when  we  take  the  testimony 
of  these  two  witnesses,  together  with  the  tes- 
timony of  Beary,  whose  car  Statler  passed 
coming  up  the  Chicken  Neck  hill,  and  the 
other  testimony  showing  that  the  brakes  had 
been  applied  to  the  Statler  car  and  the  wheels 
had  been  sliding  for  8om0  hundred  feet  before 
it  ran  into  the  Wallace  car,  we  are  unable  to 
say  as  matter  of  law  that  the  Jury  were  not 
Justified  in  finding  that  Statler  was  running 
more  than  35  miles  an  hour  when  he  started 
down  the  hill.  The  weight  to  be  given  to  the 
testimony  of  the  witnesses  was  peculiarly  for 
the  Jury,  and  it  must  be  borne  in  mind  that 
Statler  himself  admits  that  he  was  running 
at  a  speed  dangerously  close  to  the  speed 
Ihnit 

[3]  The  defendant  objected  to  the  witness 
Vossler  being  allowed  to  give  his  idea  of  the 
speed  of  the  Statler  car  when  coming  down 
the  hill  behind  him  Judging  from  the  noise  it 
was  making.  When  we  read  the  whole  evi- 
dence of  Vossler  we  find  that  his  Judgment 
of  the  speed  was  based  on  all  of  the  things 
which  came  within  his  view  on  that  occasi(»i, 
not  only  the  noise  which  the  car  made  in  de- 
scending after  it  came  over  the  hill,  but  upon 
the  fact  that  it  covered  the  distance  from  the 
top  of  the  hill  to  the  Wallace'  car  in  a  very 
short  time.  The  fact  that  it  was  running,  as 
he  says,  at  least  25  miles  an  hour  when  it 
passed  his  car,  and  that  the  speed  had  been 
reduced,  as  he  contends,  by  the  wheels  being 
locked  before  that  time,  Justified  his  conclu- 
sion that  Statler  was  running  at  a  very  much 
higher  rate  of  speed  than  the  law  allows.  We 
cannot  say  as  matter  of  law  that  the  court 
erred  in  allowing  his  opinion  to  be  given  in 
evidence  based  upon  the  opportunity  he  had 
of  forming  the  same  at  the  time. 

[4]  Exception  is  taken  to  the  action  of  the 
court  in  permitting  the  witness  Wallace, 
upon  redirect  examination,  to  answer  a  lead- 
ing question.  The  prosecuting  attorney,  after 
he  had  been  cross-examined,  asked  him  if  his 
estimate  of  the  speed  of  35  or  40  miles  was 
his  best  Judgment,  to  which  he  replied  that 
that  was  his  opinion;  and  in  answer  to  a 
question  from  the  prosecuting  attorney  as  to 
whether  or  not  it  was  his  honest  opinion  he 
replied  that  it  was.  The  objection  to  these 
questions  and  answers  is  that  they  are  lead- 
ing and  suggestive.  While  they  are,  perhaps, 
subject  to  that  objection,  it  does  not  appear 
that  the  court  abused  its  discretion  in  per- 
mitting them  to  be  answered.  The  witness 
Wallace  had  testified  upon  this  question,  and 
there  is  no  indication  from  his  testimony  that 
he  was  a  witness  of  that  character  whose  tes- 
tmiony  would  be  influenced  by  any  suggestion 
which  the  question  might  contain. 

Exception  is  also  taken  to  the  action  of  the 
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court  in  permitting  the  witness  McCluskey 
to  testify  concerning  a  rut  or  indentation 
made  in  the  bank  where  the  Statler  car  ran 
into  it  in  going  around  the  Wallace  car;  it 
being  asserted  that  he  was  permitted  to  testi- 
fy as  to  whether  or  not  this  indentation  was 
the  result  of  speed,  force,  or  weight  The  an- 
swer of  the  witness  declares  that  he  was  un- 
able to  give  an  opinion  upon  this  question,  so 
that  there  was  nothing  to  the  prejudice  of  the 
defendant  in  that  answer. 

Exception  is  also  taken  to  the  action  of  the 
court  in  permitting  witnesses  to  testify  that 
certain  marks  on  the  road  were  made  by  the 
application  of  the  brakes  to  the  wheels,  and 
the  same  being  slid  over  the  asphalt  road; 
it  being  urged  that  there  is  nothing  to  show 
that  the  same  sort  of  marks  would  not  be 
made  by  a  car  running  slowly  as  by  a  car  run- 
ning rapidly  down  the  hill.  This  may  be  en- 
tirely true,  but  this  evidence  was  introduced 
for  the  purpose  of  showing  that,  if  the  car 
was  running  at  the  rate  of  25  miles  an  hour 
when  it  hit  the  Wallace  car,  it  must  have 
been  running  at  a  very  much  more  rapid  rate 
a  short  time  before  that,  because  of  the 
fact  that  the  car  was  running  with  the  wheels 
locked  for  a  distance  of  150  feet  It  is  true 
Statler  and  other  experts  explained  to  the 
Jury  that  the  brakes  being  applied  and  the 
wheels  being  locked  would  not  necessarily  re- 
duce the  speed.  The  evidence  upon  this 
question  all  went  to  the  Jury,  and  it  was  for 
them  to  say  what  might  be  the  possible  re- 
sult. 

[6]  It  is '  also  objected  that  the  witness 
Logomardno  was  permitted  to  testify  to  a 
conversation  he  had  with  the  defendant  a 
short  time  after  the  accident  It  appears 
that  this  witness  was  a  deputy  sheriff,  and 
informed  Statler  that  he  would  have  to  ar- 
rest him  for  speeding,  upon  which  the  wit- 
ness says  Statler  told  him  he  wanted  to  fix 
the  matter  up,  and  upon  being  Informed  that 
he,  the  wit^iess,  could  not  adjust  the  matter, 
asked  him  if  he  could  not  go  before  a  Justice 
of  the  peace  and  ^  it  up.  It  is  insisted 
that  this  evidence  was  improper  for  the  rea- 
son that  it  did  not  in  any  degree  indicate 
that  Statler  believed  he  was  guilty  of  exceed- 
ing the  speed  limit  of  35  miles  an  hour.  His 
efforts  to  fix  up^  the  charge  with  the  officer 
indicated  that  he  felt  that  he  had  been 
guilty  of  violating  the  law.  He  claims  that 
he  thought  the  speed  limit  was  15  miles  an 
hour,  and  it  was  upon  this  assumption  that  he 
was  wanting  to  fix  the  matter  up,  not  know- 
ing that  35  miles  was  the  maximum  speed 
allowed.  Every  person  is  presumed  to  know 
the  law,  and  the  Jury  were  entitled  to  con- 
sider this  presumption  of  knowledge  of  the 
law  together  with  Statler's  explanation  of  his 
conversation  with  this  witness,  and.  If  they 
believed  his  explanation,  then  his  statements 
to  the  witness  would  have  no  force.  If,  on 
the  other  hand,  his  statements  were  not  suffi- 
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clent  to  overcome  the  presumption,  the  Jury 
would  give  to  the  declaration  such  w^ght  as 
they  believed  from  the  circumstances  it  was 
entitled  to.  Other  exceptions  were  taken  to 
the  admission  and  rejection  of  certain  evi- 
dence offered  by  experts.  Some  of  the  evi- 
dence admitted  In  answer  to  questions  of  the 
prosecuting  attorney  on  cross-examination 
would  have  been  Improper  as  independent  evi- 
dence, but  it  is  clear  from  the  record  that 
the  questions  asked  were  simply  to  clear  up 
evidence  given  by  the  witnesses  upon  their 
examination  by  the  defendant's  counsel,  and 
in  explanation  of  answers  made  upon  sudi 
examination.  The  court  refused  to  allow 
some  of  these  experts  to  answer  questions 
propounded  by  defendant's  counsel  upon  re- 
direct examination,  presumably  upon  the  the- 
ory that  the  Inquiries  sought  to  be  made  had 
already  been  fully  covered,  and  we  think 
from  a  perusal  of  the  evidence  he  was  justi- 
fied. Every  possible  phase  of  the  operation 
of  the  car,  under  not  only  the  circumstances 
existing  at  that  time,  but  in  almost  every 
other  situation  whi(*h  counsel  could  Imagine, 
was  submitted  to  these  witnesses  on  their 
direct  examination,  and  it  was  not  error  for 
the  court  to  refuse  to  allow  counsel  again  to 
go  over  the  same  hypothetical  state  of  facts 
in  the  examination  of  the  witnesses. 

[2]  Another  error  which  is  confidently  in- 
sisted upon  is  that  the  prosecuting  attorney 
made  improper  remarks  In  his  closing  argu- 
ment to  the  Jury.  It  is  Insisted  that  the  re- 
marks of  the  prosecuting  attorney  in  regard 
to  the  defendant  being  on  a  Joy  ride  on  this 
occasion  were  improper.  Apparently  these 
remarks  were  made  in  answer  to  a  challenge 
of  defendant's  counsel  in  his  argument;  the 
prosecuting  attorney  asserting  in  his  remarks 
that  but  for  that  fact  he  would  not  make  the 
statement  which  he  was  about  to  make,  and 
that  was  that  after  the  collision  between  the 
Statler  car  and  the  Wallace  car  Mr.  Vossler 
ran  to  the  point  of  collision,  and  there  found 
a  woman  lying  in  the  road,  whom  he  picked 
up  and  placed  upon  the  bank.  Counsel  for 
the  defendant  insisted  that  this  was  improp- 
er, inasmuch  as  it  was  not  shown  that  this 
woman  was  in  the  Statler  car  at  the  time  of 
the  collision,  and  the  prosecuting  attorney 
remarked  that  the  Jury  could  say  from  the 
evidence  what  the  facts  were  in  that  regard, 
and  upon  the  court  being  requested  to  pass 
upon  this  matter  he  stated  from  the  bench 
that  that  was  the  evidence  given  by  the 
witness  Vossler,  and  in  this  it  appears  that 
he  was  correct  While  this  argument  had 
nothing  to  do  with  the  merits  of  the  cour 
troversy,  it  seems  to  have  been  provoked  by 
counsel  for  the  defense,  and  it  was  no  unrea- 
sonable deduction  from  the  evidence  of  Voss- 
ler to  the  conclusion  reached  by  the  prosecut- 
ing attorney  that  Statler  was  on  a  Joy  ride  on 


the  occasion  referred  to.  We  do  not  think, 
in  view  of  the  drcomstanceB  under  which  the 
remark  was  made,  that  we  would  be  Justified 
in  setting  aMde  the  verdict  of  the  Jury. 

Other  remarks  made  by  the  prosecuting  at- 
torney in  his  closing  argument  axe  complain- 
ed of,  being  to  the  tf ect  that  the  rule  of 
reasonable  doubt  was  an  agency  of  the  devil 
devised  for  the  purpose  of  allowing  the  guilty 
to  escape  punishment,  charging  that  the  de- 
fendant had  attempted  to  bribe  an  officer 
after  he  had  be^i  arrested,  and  also  inform- 
ing the  Jury  that  he  had  been  convicted  be- 
fore a  Justice  of  the  peace  upon  this  charge, 
and  had  appealed  his  case.  These  remarks 
and  others  referred  to  were  improper,  and 
should  not  have  been  indulged  in  by  the  pros- 
ecuting attorney.  However,  in  the  heat  of 
criminal  trials  counsel  oftentimes  are  led 
into  the  use  of  remarks  which  they  would 
not  for  a  moment  think  of  making  in  their 
calmer  moments.  It  appears  that  when  these 
remarks  were  made  the  defendant's  counsel 
excepted  to  th^n,  but  it  does  not  appear 
that  he  made  any  motion  directed  to  the 
court  to  instruct  the  Jury  to  disregard  them, 
or  to  require  the  prosecuting  attorney  to  de- 
sist The  practice  in  regard  to  the  proper 
way  to  take  advantage  of  Improper  argu- 
ment dlfters  materially  in  different  Jurisdic- 
tions. In  some  Jurisdictions  it  is  held  that 
merely  indicating  an  exception  to  such  re- 
marks is  sufficient  to  call  the  court's  atten- 
tion to  them,  and  require  a  ruling  thereon 
by  thQ  court.  Trial  courts  cannot  always 
give  to  arguments  of  coimsel  that  close  at- 
tention which  would  be  necessary  in  order  to 
prevent  any  improper  argument  and  it  would 
be  manifestly  unfair  to  allow  defendant's 
coimsel  to  sit  by  silently  when  such  remarks 
are  being  made,  and  then  after  an  adverse 
verdict  Is  rendered  make  the  same  ground 
for  a  motion  for  a  new  trial.  In  this  Juris- 
diction it  is  weU  established  that  in  order  to 
authorize  this  court  to  reverse  for  errors 
predicated  upon  the  abuse  of  couns^  of  the 
privilege  of  argument  It  must  be  made  to 
appear  that  the  complaining  party  asked  for 
and  was  refused  an  Instruction  to  the  Jury  to 
disregard  the  unauthorized  and  improper 
statements  of  the  opposite  counsel.  I/anders 
V.  Railroad  Co.,  46  W.  Va.  492,  83  S.  E.  296 ; 
State  V.  Johnson  &  Devinney,  49  W,  Va. 
684-694,  39  S.  E.  665;  State  ▼.  CUfford,  58 
W.  Va.  681,  62  S.  E.  864 ;  State  v.  Barrick, 
60  W.  Va.  676-^582,  55  S.  B.  652;  Giv«i  v. 
Diamond  Shoe  &  Garment  Co.,  101  S.  B.  163. 
This  was  not  done  by  defendant's  counsel  in 
this  case. 

It  follows  from  what  we  have  said  that 
there  is  no  error  in  the  Judgment  complained 
of,  and  the  same  is  afibrmed. 

LYNCH,  J.,  absent 
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8HANABARGER  v.  PHARE8  et  «l.  (two 

oases). 


TUCKER  COUNTY  BANK  v!  SAME. 

(NO.  3922.) 

(Sni^eme  Oonrt  of  Appeals  of  West  Virginia. 

March  28, 1920.    Rehearing  Denied 

May  19,  1920.) 

(Sj/Uaou^  by  the  Court.) 

1.  Bills  ami  notes  ^s>343— Provision  In  deed 
for  abatomont  of  purchase  money  on  do- 
ficlency  of  land  held  not  notloe  to  purchaser 
of  notes. 

A  stipulation  in  a  deed  reserving  a  vendor^s 
lien  to  secure  payment  of  negotiable  purchase- 
money  notes,  providing  for  an  abatement  from 
the  purchase  money  evidenced  by  the  notes, 
in  the  event  of  a  deficiency  in  the  land,  is  not 
constructive  notice  of  such  right  of  abatement 
to  a  purchaser  of  the  notes  for  value  and  be« 
fore  maturity. 

2.  Bills  and  notes  ^s»369  —  Buyer  of  notes 
without  actual  notice  of  provision  in  deed  for 
ahatement  on  deAcienoy  in  land  may  have 
fnli  recovery. 

In  the  absence  of  proof  of  actual  notice 
thereof  at  the  time  of  his  purchase  or  the  le- 
gal equivalent  thereof,  he  may  recover  the 
full  amounts  of  the  notes,  notwithstanding  the 
existence  of  a  shortage  In  the  land  and  right 
of  abatement  as  between  the  parties  to  the 
conveyance. 

3.  Vendor  and  purchaser  ^=:>274(f)-'Purchas- 
er's  right  to  abatement  may  be  asserted  In 
suit  to  sell  land  under  vendor's  lien  to  pay 
notes. 

But  such  right  of  abatement  m^y  be  assert- 
ed in  defense  of  a  suit  to  subject  the  land  on 
which  the  notes  are  so  secnred  to  sale  under 
the  lien  for  payment  of  the  notes;  the  benefit 
of  the  lien  being  limited  to  the  amount  actually 
secured  thereby,  notwithstanding  liability  of  the 
vendee  to  a  purchaser  of  the  notes  before  ma- 
turity, for  value  and  without  notice,  for  a  larger 
amount. 

4.  Bills  and  notes  «sb>I34— Neffotlidilllty  of 
note  not  affected  by  Instrument  creating  ven- 
dor's Hen. 

Though  a  negotiable  note  and  an  Instrument 
creating  a  lien  on  real  estate  to  secure  payment 
thereof  are  related  documents  usually  ezecnt* 
ed  at  the  same  time,  and  may  be,  and  some- 
times should  be,  construed  together,  for  some 
purposeo,  they  do  not  necessarily  constitute  one 
instrument  in  the  legal  sense  of  the  terms,  and 
they  may  be  so  interpreted  as  to  permit  each 
to  perform  its  own  function  agreealply  to  the 
intent  of  the  parties. 

5.  Bills  and  notes  ^=:>47— Purchaser's  note  se- 
curing vendor's  lien  Is  commercial  paper, 
and  vendor's  lien  is  ancillary  thereto.  ' 

In  such  case  the  note  is '  commercial  pa- 
per performing  the  functions  and  having  the 
qualities  accorded  to  it  by  the  law  mer<^hant, 
and  the  lien  to  secure  payment  thereof  is  an- 
cillary, collateral,  and  tAcidental  to  it  aniA  le- 
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gaily  separaUe  therefrom,  for  full  and  com- 
plete effectuation  of  the  intent  and  purposes  of 
the  parties  to  the  two  instruments,  an  disclosed 
by  their  terms. 


Appeal  from  (Circuit  Ck>urt»  Randolpb 
County. 

Separate  suits  by  W.  L.  Shanabarger  and 
by  Anna  B.  Shanabarger  against  G.  H. 
Phares  and  others,  pending  which  the  Tucker 
Ckmnty  Bank  brought  a  suit  against  the  same 
defendants.  Causes  heard  together,  and  fron^ 
a  decree  partly  in  favor  of  Tucker  County 
Bank,  plaintiffs  W.  L.  Shanabarger  and  Anna 
B.  Shanabarger  separately  appeaL  Reversed 
and  remanded. 

W.  B.  Baker  and '  B.   S.  Irons,  both  of 
EHkins,  for  appellants. 
A.  Jay  Valentine,  of  Parsons,  for  appellee. 

P0FFENBAR6ER,  J.  The  single  question 
arising  on  this  appeal  pertains  to  the  status 
of  a  vendor's  lien  securing  payment  of  nego- 
tiable notes  assigned  before  maturity,  and 
providing  for  abatement  or  augmentation  of 
the  amounts  of  the  notes,  in  the  event  of  a 
deficiency  in  the  land,  in  the  one  case,  or  an 
excess  thereof  in  the  other.  The  decree  ap- 
pealed from  denies  the  vendee  and  his  as- 
signs the  benefit  of  this  provision,  as  against 
an  indorsee  of  some  of  the  notes,  the  court 
having  held  the  land  liable  for  the  fall 
amount  represented  by  the  notes,  notwith- 
standing the  existence  of  a  very  material 
shortage  in  the  acreage  of  the  land. 

Chas.  H.  Phares,  his  wife,  and  his  mother 
conveyed  to  Chas.  B.  Campbell  a  tract  of 
land,  estimated  to  contain  334  acres,  in  con- 
sideration of  $3,500,  of  which  $200  was  paid 
in  cash,  and  the  balance  deferred  in  seven 
installments,  represented  by  six  $500  notes 
and  a  $300  note  secured  by  a  vendor's  lien. 
The  deed  stipulated,  however,  for  an  abate- 
ment as  to  the  difference  between  the  actual 
area  and  300  acres,  if  the  former  should  be 
less  than  the  latter,  at  the  rate  of  $35  per 
acre,  and  for  an  addition  to  the  last  note 
of  compensation  for  the  excess,  if  any,  above 
334  acres  at  the  same  rate.  There  was  no 
reference  to  this  stipulation  in  the  notes, 
but  each  of  them  bore  this  notation: 

"The  same  being  a  deferred  installment  of 
purchase  money  on  land  purchased  of  said 
Chas.  H.  Phares  and  others,  and  this  note  is 
secured  by  a  vendor's  Uen  on  said  land." 

Campbell  conveyed  1(X)  acres  of  the  tract 
to  Anna  B.  Shanabarger  for  and  in  consid- 
eration of  $177.76  cash  and  the  assumption 
of  two  of  the  $500  notes;  and  the  balance  of 
it  to  W.  I*.  Shanabarger  for  and  in  consldera- 
tioQ  of  1^48.25  in  cash  and  the  assumption  of 
the  other  four  $600  notes  and  the  $800  note. 
In  each  of  these  deeds  a  vendor's  lien  was 
reserved  to  secure  payment  of  the  assumed 
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notes.  The  deed  to  W.  L.  Shanabarger  stipu- 
lated that  the  parties  thereto  should  have 
the  benefit  of  the  agreement  contained  in  the 
Phares  deed,  respecting  deficiency  and  ex- 
cess In  the  area  of  the  land. 

About  three  years  after  these  conveyances 
to  the  Shanabargers  they  discovered  the  ex- 
istence of  a  material  deficiency  in  the  land 
within  the  meaning  of  the  contract  With- 
in the  year  of  that  discovery  Anna  B.  Shana- 
barger, having  paid  off  the  notes  assumed 
by  her  and  W.  L.  Shanabarger,  having  paid 
off  two  of  the  $500  notes  assumed  by  him, 
instituted  their  respective  suits  against  the 
grantors  in  the  original  deed;  the  former 
to  obtain  releases  of  the  two  Hens  on  her 
part  of  the  property,  securing  the  same  debts, 
and  the  latter  to  obtain  an  abatement  from 
the  amounts  represented  by  the  notes,  ex- 
tinguishing them  in  whole  or  in  part,  and 
compel  cancellation  of  the  notes  and  releases 
of  the  liens  securing  them.  Charles  H. 
Phares  Interposed  demurrers  to  the  bills  filed 
in  these  cases,  which  were  overruled,  and 
also  his  answers  thereto.  While  said  suits 
were  pending,  and  before  the  shortage  in  the 
land  had  been  adjudicated,  Phares  indorsed 
one  of  the  $500  notes  and  the  $300  note  to 
S.  C.  Simpson,  who  indorsed  them  to  the 
Tucker  County  Bank,  before  maturity,  and 
the  bank  brought  a  third  suit  for  enforce- 
ment of  the  vendor's  lien  on  both  portions 
of  the  original  tract,  denying  any  right  in 
the  owners  to  the  provision  In  their  favor, 
made  by  the  stipulation  for  abatement  In  the 
event  of  a  shortage,  as  against  it,  on  the 
ground  of  Its  purchase  of  the  notes  for  value 
and  without  notice  of  the  right  conferred  by 
said  provision  of  the  deed.  Defense  was 
made  to  this  bill,  and  all  three  of  the  causes 
were  heard  together. 

Upon  the  pleadings  and  proof  a  shortage 
of  39.07  acres  was  found  and  adjudicated. 
One  of  the  unpaid  $500  notes,  found  to  be 
still  In  the  hands  of  Phares,  was  surrendered 
by  him  and  canceled^  He  and  Campbell 
were  required  to  execute  releases  of  the 
liens  reserved  in  their  favor.  Prior  to  the 
entry  of  the  decree  affecting  these  results, 
the  bank  had  also  released  its  lien,  upon 
payment  into  court  of  the  sum  of  $1,109.20, 
the  aggregate  of  the  principal  and  interest 
of  the  notes  held  by  it,  to  stand  as  security 
for  the  debts,  in  lieu  of  the  land.  By  the 
final  decree  this  sum  was  ordered  to  be 
paid  to  the  bank. 

[1-3]  This  decree  proceeds  upon  the  theory 
of  an  enlargement  of  the  security  afforded 
by  the  vendor's  lien,  by  the  transfer  of  the 
negotiable  notes  secured  by  it,  to  a  purchaser 
thereof  for  value  and  without  notice.  The 
abatement  and  compensation  clause  of  the 
deed  was  not  notice  to  the  bank  of  the  rigbt 
it  conferred.  Dollar  Savings  &  Trust  Co.  v. 
Crawford  &  Ashby,  69  W.  Ya.  109,  70  S.  EX 


1069.  Nor  could  the  owners  of  the  land  have 
successfully  set  up  any  secret  equity  against 
the  payee,  in  defense  of  a  suit  to  enforce  the 
lien,  brought  by  a  bona  fide  purchaser  of  the 
notes  without  notice  thereof.  Carpenter  v. 
Longan,  16  Wall.  271,  21  L.  Ed.  313;  Keni- 
cott  V.  Supervisors,  16  Wall.  452,  21  L.  Ed. 
319 ;  Sawyer  v.  Prlckett,  19  Wall,  146,  22  L. 
Ed.  105;  Jones,  Mortgages  (7th  Ed.)  {  834, 
citing  the  above  and  numerous  state  deci- 
sions. The  doctrine  is  recognized  and  en- 
forced in  by  far  the  greater  number  of  Juris- 
dictions. In  Illinois,  Minnesota,  Louisiana, 
Ohio,  and  Oregon,  and  possibly  some  other 
states,  the  rule  is  different,  but  the  view  of 
the  question  there  taken  is  clearly  a  minori- 
ty one.  Jones,  Mort  {  838,  citing  cases. 
The  principle  of  the  majority  rule,  however, 
has  no  application  here,  because  the  right 
claimed  against  the  bank  is  not  a  mere 
equity,  either  secret,  latent,  or  patent  It  is 
a  contractual  right  conferred  by  the  deed, 
and  is  governed  by  an  entirely  different  prin- 
ciple. 

The  stipulation  in  the  deed  for  abate- 
ment or  compensation  dependent  upon  ascer- 
tainment of  the  area  of  the  land  is  a  con- 
tract relating  to  the  land  as  well  as  to  the 
notes,  and,  unless  it  can  be  broadened  or 
nullified  by  construction.  It  limits  and  de- 
fines the  extent  of  the  lien.  It  fixes  the  rel- 
ative status  of  the  land  and  the  notes  and 
the  rights  of  the  holder  of  the  notes  respect- 
ing the  land,  whatever  his  right  may  be  re- 
specting the  money  called  for  by  the  notes 
and  the  parties  liable  thereon  as  makers 
and  indorsers.  In  states  in  which  the  ma- 
jority rule  above  referred  to  has  been  adopt- 
ed and  Is  enforced,  provisions  of  mortgages 
inconsistent  with  negotiable  notes  secured  by 
them  have  been  allowed  to  control  and  limit 
the  notes  in  the  hands  of  bona  fide  purchas- 
ers without  any  notice  other  than  the  con- 
structive notice  afforded  by  the  mortgages. 
Kennion  v.  Kelsey,  10  Iowa,  443;  Chick  v. 
Willetts,  2  Kan.  384 ;  Dobbins  v.  Parker,  46 
Iowa,  357;  Muzzy  v.  Knight,  8  Kan.  456; 
Meyer  v.  Graeber,  19  Kan.  165;  Brownlee  v. 
Arnold,  60  Mo.  79;  Elliott  v.  Deason,  64  Ga. 
63 ;  LitUefield  v.  Hodge,  6  Mich.  326 ;  8  C. 
J.  200. 

[4,  6]  Some  of  the  decisions  Just  dted  no 
doubt  proceeded  upon  the  theory  that  the 
note  and  mortgage,  having  been  contempo- 
raneously executed,  were  to  be  construed  to- 
gether and  considered  as  one  instnunent, 
and,  where  their  provisions  could  not  be  rec- 
onciled, those  of  the  mortgage  had  to  be 
allowed  to  qualify  the  note.  The  decided 
trend  of  modern  Judicial  authority  and  opin- 
ion is  in  a  different  direction.  Though  the 
two  papers  are  executed  at  the  same  time 
and  closely  related,  they  have  different  sub- 
jects and  purposes,  and. there  Is  no  fule  of 
intearpretation  or  conatmction  requiring  them 
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to  be  so  treated  as  to  effect  either  subject 
in  a  manner  different  from  that  intended  by 
the  parties  or  to  defeat  any  of  the  purposes 
intended.  On  the  contrary,  every  rule  of  In- 
terpretation has  for  its  object  and  purpose 
ascertainment  and  effectnation  of  the  inten- 
tion of  the  parties,  whether  the  transaction 
evidenced  by  the  writing  has  only  one  sub- 
ject and  one  purpose  or  several.  The  debt 
evidenced  by  the  note  is  the  central  or  pri- 
mary subject  of  the  transaction  between  the 
parties.  Without  either  a  note  to  prove  its 
existence  or  a  lien  to  secure  it,  certain  legal 
qualities  are  inherent  in  it.  A  negotiable 
note  based  upon  it  and  representing  it  has 
certain  other  or  additional  qualities  under 
the  law  merchant.  The  mortgage  or  lien  con- 
stituting the  security  is  in  itself  a  thing  dif- 
ferent from  both  the  debt  and  the  note  and 
has  an  independent  subject  of  its  own,  the 
property  pledged  by  it  The  giving  of  securi- 
ty for  payment  of  a  negotiable  note  by  a 
mortgage,  deed  of  trust,  vendor's  lien,  or 
deposit  of  collateral  does  not  necessarily  in- 
volve any  change  In  the  qualities,  terms,  or 
legal  csffect  of  the  note^  nor  signify  intention 
to  make  sach  change,  any  more  than  the 
placing  of  a  prop  under  a  structure  of  any 
kind  involves  a  change  of  its  qualities,  uses, 
or  purposes.  The  security  is  merely  collater- 
al, ancillary,  and  incidental  to  the  debt  and 
note.  Being  separate  or  at  least  separable, 
the  note  may  and  does  confer  one  right  and 
the  security  another.  The  former  is  gov- 
erned by  the  law  merchant,  and  the  latter 
by  the  law  of  real  property  and  equitable  rules 
and  principles,  when  it  happens  to  be  a  mort- 
gage, deed  of  trust,  or  vendor's  lien  on  land. 
Nowhere  has  it  ever  been  held  that  an  ac- 
tion at  law  to  recover  upon  the  note  must 
be  founded  upon  the  lien  as  well  as  the  note. 
Under  the  confused  notion  of  a  single  obliga- 
tion represented  by  the  two  papers,  it  has 
been  sometimes  held  that  the  mortgage  may 
be  put  in  evidence  or  in  some  way  relied 
upon  to  alter  the  terms  or  legal  effect  of 
the  note  by  construction.  But  the  better 
opinion  is  that,  even  though  the  papers  must 
or  may  be  read  and  considered  together,  it 
does  not  follow  that  the  provisions  of  tlie 
mortgage  were  intended  as  limitations  or 
qualifications  of  the  absolute  promise  of  the 
note,  or  must  be  permitted  to  have  such 
effect  Thorp  v.  Mindeman,  123  Wis.  149, 101 
N.  W.  417,  68  L.  R.  A.  146,  107  Am.  St 
Rep,  1003;  Frost  v.  Fisher,  13  Colo.  App. 
322,  58  Pac.  872 ;  Barker  v.  Sartori,  66  Wash. 
260,  119  Pac.  611;  Carroll  Bank  v.  Taylor, 
67  Iowa,  572,  25  N.  W.  810 ;  8  C.  J.  202.  Ab- 
stractly, these  observations  may  be  broader 
than  the  issues  here  involved,  but  they  are 
clearly  germane  to  our  inquiries.  We  do  not 
decide  that  in  no  case  can  a  mortgage  limit 
or  qualify  the  note  it  secures. 

The  concrete  question  presented  here  is 
whether  the  note  can  extend  the  terms  or 


legal  effect  of  the  mortgage  and  make  it  a 
security  beyond  and  in  violation  of  its  terms 
and  express  limitations.  There  are  cases  in 
which  it  has  been  held,  in  actions  at  law  up- 
on negotiable  notes,  that  a  stipulation  in  a 
deed  or  mortgage  on  which  a  right  of  abate- 
ment from  the  note  may  be  founded  is  not 
constructive  notice  to  a  purchaser  of  the  note 
of  the  right  so  stipulated  for.  Trust  Co.  v. 
Crawford  et  al.,  69  W.  Va.  110,  10  S.  B. 
1089,  83  li.  R.  A.  (N.  S.)  587,  and  numerous 
authorities  there  cited«  But  that  proposition 
pertains  to  the  right  founded  upon  the  note. 
Here  we  have  under  consideration  a  resort 
to  the  security  only,  and  the  subject  of  in- 
quiry is  the  extent  to  which  the  land  is  bound 
by  the  terms  and  provisions  of  the  deed 
reserving  the  lien.  Upon  the  general  prin- 
ciples of  law  and  rules  of  interpretation 
above  indicated,  we  conclude  that  the  holder 
of  the  notes  involved  can  have  no  greater 
right  respecting  the  land  than  the  deed  re- 
serving the  lien  confers  by  its  terms  proper- 
ly interpreted,  whatever  its  rights  may  be, 
respecting  the  maker  and  Indorsers  thereof. 
The  lien  on  the  land  is  created  and  defined 
by  the  deed,  not  the  notes.  In  seeking  the 
benefit  of  the  lien,  the  purchaser  of  the 
notes  cannot  deny  notice  of  the  provisions 
of  the  deed,  the  very  instrument  under  which 
it  claims.  The  right  of  abatement  so  stipu- 
lated for  is  not  a  mere  equity  arising  out 
of  transactions  between  the  parties  and  un- 
disclosed by  the  deed.  It  is  a  right  vested  by 
a  contract  embodied  in  the  instrument  creat- 
ing the  lien  for  enforcement  of  which  the 
holder  of  the  notes  brought  its  suit 

From  this  conclusion  it  results  that,  in 
so  far  as  the  decree  complained  of  awarded 
the  fund  in  court  to  the  Tucker  County 
Bank  and  directed  payment  thereof  to  it, 
and  gave  a  recovery  of  an  equal  sum  by  the 
Shanabargers  against  Phares,  it  must  be  re- 
versed, and  that  the  right  of  the  Shana- 
bargers to  said  sum  should  be  adjudged  here, 
since  the  note  surrendered  and  the  two  held 
by  the  bank  do  not  exceed  the  amount  of 
the  abatement  as  determined  by  the  deficien- 
cy. They  are  also  entitled  to  their  costs 
in  the  court  below  against  Phares  and  the 
bank,  as  well  as  their  costs  in  this  court 
against  the  bank.  But,  as  it  does  not  ap- 
pear to  which  of  them  the  fund  In  court  be- 
longs, nor  in  what  proportions  they  are  en- 
titled to  it,  if  both  are  interested  in  it,  the 
cause  will  have  to  be  remanded  for  execu- 
tion of  such  decree. 

If  the  court  below  has  jurisdiction  of  the 
makers  and  indorsers  of  the  two  notes  held 
by  the  bank,  no  reason  is  perceived  why  it 
may  not  enter  a  personal  decree  in  favor  of 
the  bank  against  them.  It  came  into  court 
for  enforcement  of  an  alleged  equitable  right 
in  good  faith,  and  it  apparently  had  clear 
right  to  relief  different  from  that  sought  by 
it  respecting  the  notes  involved.    All  of  the 
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makers  aad  Indoraere  are  named  as  parties 
in  the  bill,  and,  if  jurisdiction  of  their  per- 
sons was  obtained,  there  is  no  good  reason 
why  the  bank  should  be  required  to  l)rhig  a 
new  action  to  recover  personal  Judgment  on 
the  notes.  But  it  does  not  appear  from  the 
incomplete  record  we  have  here  whether  such 
jurisdiction  was  obtained.  If  it  was,  and  the 
bank  shall  request  the  entry  of  such  a  de- 
cree in  the  court  below,  after  the  cause  sliall 
have  been  returned  to  that  tribunal,  it  may 
be  entered  there. 


(96  W.  Va.  893) 

LOVE  V.  VIRGINIAN  POWER  CO. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1920.) 

(SyllahtM  hy  the  Cowrt.) 

I.  Pleading  ^s>252(2)— Preeedlng  declarations 
not  referred  to  In  amended  dddaratlon  oon- 
sidered  as  abandoned. 

Where  an  amended  dedarationt  complete  in 
itself,  does  not  refer  to  or  in  any  manner  adopt 
or  make  preceding  declarations  parts  of  it,  the 
latter  will  be  considered  and  treated  as  with- 
drawn and  abandoned. 


2.  Electricity  <&=»I4(2)— Company  maintalnlag 
hlgMy  charged  wires  In  exposed  place  must 
make  them  safe  as  to  persons  lawfully  near 
them. 

A  company  maintaining  an  electric  line, 
over  which  a  current  of  high  and  dangerous 
voltage  passes,  in  a  place  to  which  it  knows 
or  should  anticipate  others  lawfully  may  resort 
for  any  reason,  such  as  business,  pleasure,  or 
curiosity,  and  in  such  manner  as  exposes  them 
to  danger  of  contact  with  it  by  accident  or  in- 
advertence, is  bound  to  take  precaution  for 
their  safety  by  insulation  of  the  wire  or  other 
adequate  means. 

a.  Electricity  (@=9 1 9 (2)— Declaration  for  death 
of  child  from  uninsulated  wires  held  to  state 
a  cause  of  action. 

A  declaration  alleging  that  defendant,  for 
a  period  of  two  years  or  more,  permitted  its 
uninsulated  high-power  transmission  cables, 
carrying  a  current  of  dangerous  voltage,  to 
remain  Within  four  feet  of  the  top  of  a  pile 
of  slate,  slag,  or  other  refuse  from  a  nearby 
coal  mine,  lawfully  placed  there  subsequent  to 
the  erection  of  the  cables  by  the  owner  or 
lessee  of  the  tract  over  which  they  passed,  when 
defendant  knew  or  should  have  known  that  chil- 
dren of  miners  living  in  that  neighborhood  had 
long  been  accustomed  to  play  on  the  pile,  but 
made  no  effort  to  safeguard  and  protect  them 
by  the  insulation,  elevation,  or  removal  of  its 
lines  to  another  portion  of  the  tract,  as  a  re- 
sult of  which  failure  plaintiff's  intestater  a 
child  of  tender  years,  was  killed,  states  a  cause 
of  action. 

Action  by  George  Love,  administrator,  etc., 
against  the  Virginian  Power  Ck)mpany.  De- 
murrers to  oHginal  and  amended  declaration 


sustained  and  rulings  certified.  Rulings  re- 
versed, demurrer  to  second  amended  declara- 
tion overruled,  and  case  recertified. 

George  Lovei  of  Fayettevllle,  for  plaintiff. 

Osenton  &  Lee,  of  Fayetteville,  and  Payne^ 
Minor  &  Boucbelie,  of  Charleston,  for  defend- 
ant 

LYNOQ,  J.  [1]  There  are  in  the  record  an 
original  and  two  amended  declarations,  de- 
murrers to  each  of  which  the  court  sustained 
and  certified  its  rulings  here  to  test  their  cor- 
rectness. As  the  pleadings  do  not  in  any 
manner  or  for  any  purpose  refer  to  or  make 
the  preceding  ones  parts  thereof,  only  the 
last  can  be  considered  upon  this  review,  ac- 
cording to  the  principles  established  by  Rod- 
erick v.  Railroad  Co.,  7  W.  Va.  64;  Bartley 
V.  Western  Maryland  Ry.  CJa,  81  W.  Va.  795, 
95  S.  B.  443 ;  Kinder  ▼;  Boomer  Coal  &  Coke 
Co.,  82  W.  Va.  32,  95  S.  E.  680 ;  Shafer  ▼.  Se- 
curity Trust  Co.,  82  W.  Va.  618,  97  a  B.  290 ; 
Roberts  v.  United  Fuel  Gas  Co.,  99  S.  E.  649, 
660. 

Besides  •  th^  defendant  Virginian  Power 
Company,  the  Sunday- Creek  Company  Is  in- 
terested in  the  result  of  the  action  only  indi- 
rectly, if  at  all,  as  defendant's  lessor.  The 
latter  In  turn  is  lessee  of  the  Kanawha  & 
Hocking  Coal  &  Coke  Company,  the  owner  of 
the  land  where  the  accident  fatal  to  plain- 
tiff's intestate  occurred,  thereby  making  de- 
fendant sublessee  of  that  company.  The  au- 
thority conferred  upon  the  Virginian  Power 
Company  by  its  lessor  was  the  right  to  con- 
struct, mkintain,  and  operate  in  the  usual 
manner  a  system  of  ele(HTic  wires  or  combina- 
tion of  wires  over  and  upon  the  strip  of  land 
leased  to  it  for  a  right  of  way,  part  of  a 
large  boundary  operated  by  the  Sunday 
Creek  Company  under  its  lease  ftom  the  Kan- 
awha ft  Hocking  Coal  &  Coke  Company,  in 
subordination,  however,  to  the  reserved  right 
of  the  Sunday  Creek  Company  to  use  and  en- 
joy the  strip  as  and  whenever  necessary  in  the 
exercise  of  its  right  to  mine,  remove,  and 
market  the  coal  contained  in  the  entire  tract 

The  source  from  which  defendant  supplies 
the  current  of  electricity  is  its  plant  located 
at  Cabin  Creek  Junction  in  Kanawha  county, 
and  from  that  point  as  a  generating  center  it 
distributes  the  current  to  its  consumers  and 
patrons  by  high-power  transmission  cables, 
and  for  that  purpose  occupies  the  portion  of 
the  land  leased  to  It,  and  especially  that  part 
thereof  near  the  village  of  Harewood  in  Fay- 
ette county,  where  the  mother  of  decedent  and 
the  decedent  also  resided  on  the  date  of  his 
death,  and  where  the  Kanawha  &  Hocking 
Coal  &  Coke  Company  or  its  lessee,  the  Sunday 
Creek  Company,  conducted  mining  operations 
through  a  nearby  mine  opening.  The  'slate, 
slag,  and  other  refuse  usually  and  inevitably 
Incident  to  such  operation  the  latter  company 
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hauled  and  dumped  under  defendant's  wires  ( ly  Insulated  or  carelessly  employed,  the  cur- 


near  Harewood  in  such  quantity  and  to  such 
an  extent  that  eventually,  plaintiff  avers, 
there  were  but  four  feet  between  the  surface 
so  elevated  and  the  wires.  T^ls  condition  con- 
tinued during  a  period  of  two  yeara  prior  to 
the  accident  complained  of,  but  for  which  ac^ 
cumulation  it  probably  would  not  have  occur- 
red, as  defendant's  wires  appear  to  have  been 
constructed  properly  in  the  first  instance  and 
at  a  safe  distance  above  the  ground. 

The  cause  of  action  averred  In  the  second 
amended  declaration  is  comprehended  in  the 
following  additional  facts,  the  truth  of  which, 
if  well  pleaded,  defendant  by  the  demurrer 
admits,  and  what  is  said  heretofore  and  what 
may  be  said  hereafter  is  based  upon  that  con- 
cession, and  of  course  not  otherwise:  For  a 
period  of  at  least  two  years  immediately  pre- 
ceding the  accident,  defendant  knew,  or  was 
possessed  of  such  source  of  information  that 
it  should  have  known,  of  the  nearness  of  the 
surface  of  the  accumulated  slate  or  refuse 
pile  to  its  uninsulated  and  highly  charged 
electric  wires;  the  habit  or  custom  of  the 
community  children,  including  decedent,  to 
assemble  for  play  and  amusement  upon  and 
about  the  slag  dump  unhindered  by  inclosures 
of  any  sort;  and  the  probability  of  contact 
by  them  with  the  wires  at  that  point;  and 
with  this  notice  or  means  of  knowledge  of  the 
danger  to  them  negligently  failed  to  perform 
its  duty  towards  decedent,  and  did  nothing  to 
prevent  such  accident;  whereby  and  by  rea- 
son whereof  plaintiff's  intestate,  a  child  seven 
years  of  age,  while  playing  on  the  pile,  re- 
ceived the  injury  from  which  his  death  en- 
sued. Decedent's  father,  an  employ^  and  ten- 
ant of  the  coal  company  owning  or  operating 
the  tract,  together  with  his  family,  occupied 
a  house  thereon  near  the  slag  pile  until  his 
death  by  mine  accident  a  short  time  prior  to 
the  fatal  injury  with  which  we  are  concern- 
ed, and  after  his  death  his  widow  and  son, 
the  decedent,  continued  to  occupy  the  building 
rent  free  with  the  company's  permission. 

If  plaintiff  can  by  competent  and  adequate 
proof  establish  the  truth  of  the  facts  averred 
and  now  admitted  to  be  true,  when  traversed 
by  a  plea  and  denied  by  testimony  to  the  con- 
trary, are  they  such  as  legally  justify  the  re- 
covery sought  by  this  action?  If  to  that  ques- 
tion the  law  warrants  an  affirmative  answer, 
the  ruling  on  the  demurrer  to  the  second 
amended  declaration  is  erroneous ;  otherwise 
it  is  right 

Though  useful  in  many  wajrs  and  for  vari- 
ous purposes  indispensable  in  these  days  of 
varied  activities,  the  force  called  electricity 
is  an  instrumentality  of  a  highly  dangerous 
character,  and,  if  not  properly  confined  in  its 
place,  it  may  malm  or  ruthlessly  destroy  life 
and  property.  Although  generally  serviceable 
and  capable  of  beneficial  use  when  properly 
Insulated  and  controlled,  yet,  when  defective- 
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rent  resembles  the  legendary  thunderbolts  of 
mythical  deities,  destroying  all  who  cross  its 
path.  The  more  inherently  i>owerful  an  in- 
strumentality, the  greater  the  duty  to  exer- 
cise a  commensurably  high  degree  of  dili- 
gence and  care  to  prevent  danger  from  its 
employment  in  the  varying  phases  of  business 
activities  to  which  it  is  adapted  and  applied. 
Whenever  and  by  whatever  mode  or  method 
any  dangerous  agency  is  handled,  the  one  re- 
sponsible therefor  is  necessarily  and  legally 
bound  to  the  highest  measure  of  skill  and 
care  in  dealing  with  it,  to  the  end  that  the 
lives  and  the  property  of  others  without  fault 
may  not  be  injured  'or  destroyed  by  contact 
with  it. 

Defendant  had  a  lawful  right  to  construct 
and  maintain  its  wires  over  the  property  in 
question,  a  right  conferred  by  a  vali<l  lease. 
At  the  time  of  erection  their  distance  above 
the  ground  was  apparently  sufBdlent  to  re- 
move all  danger  of  contact  with  those  travel- 
ing ip  that  vicinity.  But  the  lease  agreement 
granting  to  defendant  the  strip  or  right  of 
way  over  the  property  and  giving  it  authority 
to  keep  the  same  free  from  obstructions  spe- 
cifically makes  defendant's  rights  therein  sub- 
ordinate to  those  of  the  lessor  and  reserves 
to  the  latter  the  right  to  utilize  the  strip 
whenever  necessary  to  the  efficient  and  effec- 
tive operation  of  its  mining  plant  It  was 
pursuant  to  this  provision  that  the  coal  com- 
pany deposited  the  slate  and  slag  under  de- 
fendant's wires,  continuing  to  do  so  until  the 
top  of  the  pile  was  not  more  than  four  feet 
below  the  uninsulated  ftransmisaion  cables 
carrying  an  electric  current  of  45,000  volts. 
Decedent  lived  near  by  with  his  mother  in  a 
company  house  and,  according  to  the  aver- 
ments, frequently  over  a  period  of  two  years 
played  with  his  associates  upon  the  pile,  a 
fact  known  to  defendant  or  of  such  continuity 
over  a  considerable  period  of  time  as  to  cre- 
ate a  presumption  of  knowledge.  Did  defend- 
ant under  the  circumstances  owe  to  decedent 
the  duty  to  insulate  its  wires,  or  elevate 
them,  or  move  them,  from  the  pile,  as  the 
agreement  with  its  lessor  apparently  author- 
ized, in  order  to  avoid  risk  of  injury  to  those 
known  to  frequent  such  place  for  play?  If 
such  duty  existed,  the  ruling  of  the  court  be- 
low sustaining  the.  demurrer  to  the  second 
amended  declaration  was  erroneous. 

[2,  3]  A  company  maintaining  electric  lines 
over  which  a  current  of  high  voltage  is  car- 
ried is  bound  to  exercise  the  necessary  care 
and  prudence  to  prevent  injury  at  places 
where  others  have  the  right  to  go  either  for 
work,  business,  or  pleasure  Thomas  v.  Elec- 
trical CJo,  54  W,  Va.  8d5,  46  8.  E.  217 ;  Thorn- 
burg  V.  Railroad  Oa,  65  W.  Va.  879,  64  S.  B. 
358 ;  Humphreys  v.  Raleigh  Goal  &  Ck)ke  Co.. 
73  W.  Va.  495,  SO  S.  E.  806,  U  R.  A.  1916C, 
1270;    1  Joyee  en  Electric  Law  C2d  Ed.> 
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I  445;  Eeasbey  on  Electric  Wires  (2d  Ed.) 
I  247  et  seq.  We  cannot  say  as  a  matter 
of  law  that  decedent  had  no  right  to  be 
upon  the  pile  of  slag  where  he  received  his 
injury.  By  the  permission  of  the  coal  com- 
pany owning  or  leasing  the  entire  tract  he 
and  his  mother,  after  his  father's  accidental 
death  in  the  mine,  continued  to  occupy  rent 
free  the  house  in  which  they  had  been  living. 
Their  presence  upon  the  property  therefore 
was  not  unlawful.  The  agreement  whereby 
defendant  acquired  right  of  way  for  its  trans- 
mission line  bound  it  to  recognize  the  para- 
mount rights  of  the  coal  company,  its  lessor, 
and  thereby  charged  it  with  the  duty  not  to 
ignore  the  presence  of  those  in  the  employ  of 
the  latter  or  lawfully  upon  its  premises  who 
might  in  passing  to  and  fro  cross  or  other- 
wise enter  upon  the  slrlp  over  which  the  ca- 
bles were  strung.  The  relation  in  which  they 
and  their  children  stand  toward  defendant 
while  upon  its  right  of  way  is  therefore  of  a 
higher  and  different  nature  than  that  of  tres- 
passer or  bare  licensee.  Their  employment 
necessitates  the  occasional,  perhaps  frequent, 
passage  and  repassage  over  the  strip,  and  the 
presence  of  their  children  carries  with  it  the 
implication  of  reasonable  freedom  for  play. 
The  presence  of  these  persons,  both  adults 
and  minors,  was  a  necessary  and  essential 
incident  of  the  mining  operation  conducted 
by  the  lessor,  and  defendant  owed  to  them 
the  duty  to  exercise  the  necessary  care  and 
caution  to  prevent  injury  to  them  at  places 
where  they  reasonably  and  lawfully  might  be 
found.  The  extent  of  this  duty  is  concisely 
expressed  in  Humphreys  v.  Raleigh  Coal  & 
Coke  Co.,  supra,  pt  3,  Syl. : 


««, 


'A  person  using  the  silent,  mysterioas  force 
called  electridty,  whose  presence  in  deadly 
quantity  cannot  ordinarily  be  detected  by  any 
of  the  five  senses  without  danger,  in  a  place 
where  be  knows  others  may  resort  for  any  rea- 
son, such  as  business,  pleasure  or  curiosity,  and 
in  such  manner  as  exposes  them  to  danger  of 
eontact  with  it  by  accident  or  inadvertence,  is 
bound  to  take  precaution  for  their  safety  by 
insulation  of  the  instrument  used  in  its  ap- 
plication or  some  other  adequate  means. 


f> 


Further  in  the  opinion  the  court  says: 

"Therefore  to  use  it  at  all  by  means  of  an 
uninsulated  wire  or  other  appliance  where  the 
user  knows  any  person  may  for  any  reason 
come  in  contact  with  it,  without  knowledge  of 
the  use  to  which  the  appliance  is  devoted,  is 
tantamount  to  the  placing  of  a  deadly  mine  or 
trap,  however  free  the  user  may  be  from 
wrongful  iDtent.** 

In  its  application  to  infants  of  tender  years 
this  rule  does  not  rest  upon  any  theory  analo- 
gous to  the  'turntable  cases,"  comprising 
what  are  commonly  termed  "attractive  nui- 
sances," but  rests  upon  the  broader  and  more 
fundamental  principle  that  one  who  employs 
and  uses  a  silent,  dangerous,  and  deadly  force 


must  exercise  such  care  as  is  necessary  to 
protect  those  who  may  reasonably  be  expect- 
ed, through  ignorance  of  the  danger,  to  come 
into  close  proximity  thereto.  This  is  the  duty 
generally  recognized  and  enforced  by  courts, 
where  the  party  injured  was  himself  without 
fault  A  brief  review  of  a  few  selected  cases 
will  serve  to  show  the  variety  and  breadth 
of  application  made  by  the  courts  in  dealing 
with  this  duty. 

In  Temple  v.  McComb  City  Electric  Light  & 
Power  Co.,  89  Miss.  1, 42  South.  874, 11 L.  R.  A. 
(N.  S.)  449, 10  Ann.  Gas.  924, 119  Am.  St  Rep. 
698,  a  boy  10  years  of  age  was  injured  by  com- 
ing in  contact  with  an  uninsulated  wire  while 
climbing  among  the  branches  of  a  tree  in  a  pop- 
ulous part  of  the  city.  The  court  sustained  his 
right  to  maintain  the  action,  holding  that  the 
company  must  take  notice  of  the  propensity 
of  boys  to  climb  trees  such  as  the  one  in  ques- 
tion, which  was  well  adapted  for  the  purpose, 
and  anticipate  the  probability  of  their  pres- 
ence there.  Similar  holdings  are  found  in 
Benton  v.  Public  Service  Corporation,  165  N. 
C.  354,  81  S.  E.  448 ;  Thompson  v.  Flater,  197 
Mo.  App.  247,  193  S.  W.  971;  WlUlams  v. 
Springfield  Gas  &  Electric  Co.,  274  Mo.  1,  202 
S.  W.  1;  Mullen  v.  Wilkes-Barre  Gas  and 
Electric  Co.,  229  Pa.  54,  77  AtL  1108 ;  Sweet- 
en V.  Pacific  Power  &  light  Co.,  88  Wash.  679, 
153  Pac.  1054 ;  and  the  recent  case  of  Chlck- 
erlng  v.  Lincoln  County  Power  Co.,  118  Me. 
414,  108  Atl.  460,  Involving  a  demurrer  to 
the  declaration. 

In  Meyer  v.  Menominee,  etc,  light  &  Trac- 
tion Co.,  151  Wis.  279,  138  N.  W.  1008,  a  boy 
was  killed  through  contact  with  an  electric 
wire  while  playing  on  a  lumber  pile  in  a 
lumber  yard;  the  wire  being  only  two  feet 
above  the  top  of  the  pile.  The  court  sustain- 
ed the  right  to  recover  on  the  ground  that 
the  company  knew  or  should  have  known  that 
boys  were  accustomed  to  be  on  the  lumber 
pile,  and  should  have  strung  its  wires  so  as 
to  protect  them  from  injury.  In  Krlbs  v. 
Jefferson  City  Light,  Heat  &  Power  Co.  (Mo. 
App.)  199  S.  W.  261,  defendant  was  held  liable 
for  injury  resulting  to  a  boy  by  reason  of 
contact  with  a  charged  guy  wire  in  a  pasture 
through  which  persons  frequently  passed. 
See,  also,  Connell  v.  Keokuk  Electric  Ry.  & 
Power  Co.,  131  Iowa,  622, 109  N.  W.  177. 

The  case  of  Braun  v.  Buffalo  General  EUec- 
trlc  Co.,  200  N.  X.  484,  94  N.  E.  206,  35  L.  R. 
A.  (N.  S.)  1089,  140  Am.  St  Rep.  645,  21  Ann. 
Cas.  370,  Is  somewhat  analogous  to  the  case 
before  us.  There  defendant  had  strung  its 
wires  over  a  vacant  lot  in  a  city  25  feet  above 
the  ground.  Subsequently  a  building  was 
erected  on  the  lot  and  a  carpenter  employed 
thereon  came  In  contact  with  the  wire  at  a 
point  where  the  insulation  had  become  de- 
fective, and  was  klUed.  In  reversing  Judg- 
ment for  defendant  the  Court  of  Appeals  held 
that  it  was  for  the  Jury  to  determine  whether 


W.Va.)      HAKRISON  E.  A  CONST.  CO.  v.  DIRECTOR  GEN.  OP  RAIIiROADS 

(lOS  S.B.) 


355 


the  defendant  should  hare  apprehended  that 
the  premises  on  which  the  wires  were  strung 
might  be  so  used  as  to  bring  persons  In  con- 
tact with  them,  and  therefore  should  have 
guarded  against  such  contingency.  The  court 
apparently  took  the  view  that,  If  an  electric 
company  knows  or  In  the  exercise  of  reasona- 
ble diligence  should  have  anticipated  that 
persons  might  come  into  dose  proximity  to 
Its  lines,  It  is  bound  to  exercise  care  to  keep 
them  in  a  safe  condition. 

Cases  holding  that  such  a  company  has 
breached  no  duty  owed  to  a  plaintiff  injured 
by  contact  with  its  wires  generally  are  dls- 


occurred  at  a  point  in  or  near  the  yiUtrge  of 
Harewood,  and  further  charge  that  children 
had  been  in  the  habit  of  playing  thereon  for 
a  period  of  two  years  prior  to  the  injury  and 
with  the  knowledge  of  defendant,  thereby  im- 
posing upon  it  the  duty  to  guard  against  dan- 
ger to  them.  Tills  duty  necessitated  a  high  de- 
gree of  diligence  on  the  part  of  the  company 
in  the  construction,  maintenance,  operation, 
and  inspection  of  itsUnes.  Even  ordinary  dil- 
igence in  this  instance  would  have  disclosed 
the  proximity  of  the  transmission  line  charged 
with  its  deadly  current  of  45,000  volts  within 
a  few  feet  of  the  top  of  the  pile.    The  exer- 


tlngulshable  from  those  Just  dted  upon  the   dse  of  a  reasonable  degree  of  care  to  pro- 


ground  that  the  acddent  was  of  such  a  na- 
ture that  the  company  in  the  exercise  of  rea- 
sonable care  did  not  know  and  could  not  rea- 
sonably be  ei^ected  to  anticipate  the  pres- 
ence of  plaintiff  at  the  point  where  the  injury 
was  received,  or  because  the  latter  was  aware 
of  the  danger  and  took  the  risk  on  his  own 
responsibUity.  0*Qara  v.  Philadelphia  Elec- 
tric Co.,  244  Pa.  156,  90  Atl.  529;  Trout  v. 
Philadelphia  Electric  Co.,  236  Pa.  506,  84  Atl. 
967,  42  L.  R.  A.  (N.  S.)  713 ;  Green  v.  West 
Penn.  R,  Co.,  246  Pa.  340,  92  Atl.  341,  L.  R.  A. 
1915C,  151 ;  Grube  v.  Baltimore,  132  Md.  355, 
103  Atl.  948,  L.  R-  A.  1918B,  1036,  and  note ; 
Kempf  V.  Spokane,  etc.,  R.  Co.,  82  Wash.  263, 
144  Pac.  77,.  U  R.  A.  1915C,  405;  Parker  v. 
Charlotte  Electric  R.  Co.,  169  N.  0.  68,  85  S. 
E.  33;  Roche  v.  New  York  Edison  Co.,  84 
Misc.  Rep.  427,  146  N.  Y.  Supp.  294 ;  Vannat- 
ta  V.  Lancaster  Light  &  Power  CO.,  164  Wis. 
344,  159N.  W.940;  Wetherby's  Adm'r  v.  Twin 
State  Gas  Co.,  83  Vt  189,  75  Atl.  8,  25  L.  R.  A. 
(N.  S.)  1220,  21  Ann.  Cas.  1092,  and  note; 
Myer  v.  Union  Light,  Heat  &  P.  Co.,  151  Ky. 
332,  151  S.  W.  941,  43  L.  R.  A.  (N.  S.)  136. 

Defendant  insists  that  electric  companies 
are  not  held  to  so  high  a  degree  of  duty  in 
rural  districts  as  in  populous  communities. 
Such  a  statement  is  misleading  in  that  it  ig- 
nores the  fundamental  and  essential  test, 
whether  the  company  knew  or  in  the  exercise 
of  reasonable  diligence  should  have  antici- 
pated the  presence  of  persons  lawfully  upon 
the  property  who  might  come  in  contact  with 
a  charged  wire.  Because  the  likelihood  of 
persons  being  in  dose  proximity  to  and  touch- 
ing or  striking  such  transmission  lines  is  gen- 
erally less  in  rural  than  in  populous  centei'S, 
there  may  in  a  particular  instance  be  less 
reason  to  antldpate  danger  to  others.  On 
the  other  hand,  there  may  be  circumstances 
where  the  danger  to  those  lawfully  near  the 
wires  is  as  great  as  in  a  crowded  city.  The 
duty  to  exercise  diligence  where  there  is 
known  risk  or  where  danger  is  reasonably  to 
be  antidpated  remains  the  same  in  all  cases 
and  does  not  vary  with  the  communities 
through  which  the  cables  pass. 

Here  the  averments  of  the  declaration  lo- 
cate the  slag  pile  upom  which  the  acddent 


tect  children  known  to  frequent  such  place 
for  play  would  have  impelled  defendant  ei- 
ther to  insulate  its  lines,  if  that  is  possible 
where  so  high  a  voltage  is  carried,  to  elevate 
them,  or  remove  them  entirely  from  the  slag 
pile  to  another  portion  of  the  tract  Defend- 
ant having  failed,  according  to  the  allegations 
of  the  declaration,  to  exercise  any  phase  of 
this  threefold  duty,  it  follows  that  plaintiff 
has  stated  a  cause  of  action  against  it,  and 
the  court  erred  in  sustaining  the  demurrer. 

For  these  reasons  our  order  will  reverse  the 
ruling  of  the  lower  court,  overrule  the  demur- 
rer to  the  second  amended  declaration,  and 
recertify  the  case. 


(W  W.  Va.  271) 

HARRISON   ENQINEERINQ  &  CONSTRUC- 
TION CO.  V.  DIRECTOR  GENERAL  OF 
RAILROADS.    (No.  3952.) 

(Supreme  Court  of  Appeals  of  Wtest  Virginia. 

AprU  27,  1920.) 

(8yUahu9  hy  the  Court.) 

I.  Railroads  ^s»303(l)  —  Crossings  reasona- 
bly safe  required. 

It  is  the  duty  of  a  railroad  company  to  pro*- 
vide  crossings  reasonably  safe  for  the  passage 
of  travel  thereover  in  the  usual  mode  at  those 
points  where  the  public  highways  cross  its 
trac'ks. 


2.  Negllgenoe  ^==>  1 36 (28)— Contributory  negli- 
gence in  emergenoy  question  for  Jury. 

Id  case  of  sudden  and  unexpected  danger 
necessitating  Immediate  decision  as  to  which 
of  two  or  more  means  of  escape  will  be  adopt- 
ed, the  law  makes  allowance  for  errors  of  judg- 
ment, and  even  though  it  appears  that  a  re- 
sulting acddent  could  have  been  avoided  if  the 
party  so  placed  in  peril,  or  in  danger,  had  pur- 
sued another  course,  it  will  ordinarily  be  a 
question  for  the  jury  whether  under  the  dr- 
cumstances  his  failure  to  so  pursue  such  dif- 
ferent course  renders  him  guilty  of  contributory 
negligence  so  as  to  bar  a  recovery. 

Appeal    from    Circuit    Court,    McDowell 
County. 

Action   by   the  Harrison   Engineering   & 
Gonstnictioii  Company  against  the  Director 
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General  of  Railroads.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed, 
verdict  set  aside,  and  case  remanded. 

O.  W.  Howard,  of  Welch,  for  plaintiff  in 
error. 

F.  M.  Rivlnns,  of  Philadelphia,  Pa.,  and 
Sale  &  Tucker,  of  Welch,  for  defendant  in 
error. 

« 

RITZ,  J.  This  is  a  suit  for  tiie  purpose  of 
recovering  damages  for  injury  done  to  a 
truck  owned  by  the  plaintiff  by  being  struck 
at  a  railroad  crossing  by  a  train  of  cars  oper- 
ated by  the  defendant  over  the  Norfolk  & 
Western  Railway  Company,  in  McDowell 
county.  The  declaration  charges  that  the  de- 
fendant negligently  failed  to  keep  the  said 
road  crossing  in  a  reasonably  safe  condi- 
tion for  the  passage  of  vehicles  thereover; 
that  the  defendant's  agents  and  servants  in 
charge  of  the  train  which  hit  the  plaintiff's 
truck  failed  to  sound  the  alarm  required  by 
law  when  approaching  said  crossing,  and 
also  failed  to  keep  a  sufBcient  lookout  on 
the  front  end  of  said  train  as  the  same  was 
approaching  said  crossing,  said  train  being 
composed  of  14  or  15  cars  being  shoved  in 
front  of  the  locomotive.  The  trial  resulted 
in  the  court  below  directing,  a  verdict  in 
favor  of  the  dellendant  and  rendering  a  Judg- 
ment of  nil  capiat  thereon,  and  it  is  to  re- 
view this  Judgment  that  this  writ  of  error 
is  prosecuted. 

The  facts  shown  by  the  evidence,  so  far 
as  they  are  material  to  the  disposition  of  the 
errors  assigned,  are  that  the  plaintiff  was 
engaged  in  constructing  roads  in  the  county 
of  McDowell  under  a  contract  with  the  coun- 
ty court  of  that  county,  and  the  truck  which 
was  destroyed  was  being  used  by  it  in  that 
service.  At  the  place  of  the  accident,  one  of 
the  regular  highways  of  the  county  of  Mc- 
Dowell crosses  the  railroad  tracks.  The  im- 
provement of  this  road  by  the  county  court 
necessitated  some  change  in  the  road  cross- 
ing in  order  to  adjust  the  same  to  the  im. 
proved  road.  Wlbile  the  improvement  of  *  the 
road  was  going  on,  which  was  the  case  at 
the  time  of  the  accident,  a  large  part  of  the 
public  traffic  was  diverted  from  this  highway 
to  another;  but  such  travel  as  went  to  the 
town  of  Kimball  was  still  allowed  to  use  this 
road,  and  the  plaintiff  also  used  this  road  in 
hauling  its  material  for  the  road  construc- 
tion. The  defendant's  foreman,  in  order  to 
properly  make  the  changes  in  the  crossing 
which  were  necessary  for  the  reason  afore- 
said, constructed  a  temporary  crossing  at  a 
I>oint  near  to  the  regular  crossing,  with  a 
view  of  diverting  the  traffic  around  the  reg- 
ular crossing  while  he  was  changing  the 
same.  The  driver  of  the  plaintiff  in  charge 
of  this  truck  had  hauled  a  load  of  cement 
from  one  of  defendant's  cars  to  its  mixing 
plant,  and  was  returning  with  a  view  of 
getting  another  load   to  be  taken   to   the 


same  place.  It  appears  that  this  is  the 
first  time  the  plaintiff's  driver  attempted  to 
use  this  temporary  crossing.  On  this  occa- 
sion he  drove  upon  the  same,  and  when  his 
front  wheels  got  between  the  rails  and  the 
rear  wheels  near  to  the  first  rail,  over  which 
the  front  wheels  had  passed,  it  stuck,  as 
he  says,  because  the  material  used  in  the 
crossing  was  so  soft  and  infirm  that  it 
would  not  hold  the  wheels  of  his  truck  to 
which  the  power  was  applied  so  as  to  provide 
force  sufficient  to  propel  the  truck  across 
the  track,  but  the  wheels  simply  revolved  in 
the  material  without  advancing  the  truck. 
The  railroad  in  the  direction  from  which  the 
train  which  hit  the .  truck  approached  was 
on  a  very  sharp  curve,  so  that  any  one  on  a 
car  or  engine  approaching  the  crossing  from 
that  direction  could  not  see  the  crossing  at 
a  distance  of  more  than  260  to  275  feet,  nor 
could  any  one  at  the  crossing,  or  going  upon 
the  crossing,  see  the  railroad  in  that  di^ 
rection  for  any  great  distance. 

It  is  shown  beyond  question  that  at  the 
time  plaintiff's  driver  went  upon  the  trads 
there  was  no  train  in  sight  Several  of  the 
witnesses  state  that  he  was  on  the  track 
before  being  struck  for  from  three  to  five 
minutes,  during  all  of  which  time  he  was 
sedulously  endeavoring  to  get  the  truck  for- 
ward, but  without  success.  The  witnesses 
testified  that,  after  he  had  been  upon  the 
track  for  the  time  above  stated,  a  train  ap- 
peared from  around  the  curve  consisting  of 
a  locomotive  with  14  or  15  cars  in  front  of 
it;  the  engineer,  of  course,  being  unable  to 
see  the  crossing  at  the  time  the  front  of 
his  train  came  around  the  curve.  Witnesses 
testified  that  no  alarm  was  given  by  the  lo> 
comotive  within  the  statutory  distance  be- 
fore reaching  this  crossing.  It  appears  from 
the  testimony  that  there  was  a  flagman  or 
brakeman  upon  this  train,  some  of  the  wit. 
nesses  placing  him  upon  the  first  car,  and 
some  upon  the  second  or  third  car  from  the 
front  of  the  train,  and  that  as  soon  as  he 
came  in  sight  of  plaintiff's  truck  upon  tiie 
crossing  he  began  to  signal  the  engineer  to 
stop,  but  that  the  speed  of  the  train  did  not 
lessen  until  within  a  very  few  feet  of  the 
truck,  when  it  began  to  slow  down,  and  stop- 
ped within  two  car  lengths  after  it  hit  the 
truck  and  destroyed  the  same.  It  is  shown 
by  one  of  the  witnesses  that  the  flagman  on 
the  front  end  of  the  train  was  not  in  sight  of 
the  engineer  operating  the  locomotive;  but 
it  does  not  appear  that  there  were  not  other 
brakemen  on  the  train  to  communicate  the 
signal  to  stop  to  the  engineer,  nor  is  it  shown 
by  any  direct  evidence  that  the  train  could 
have  been  stopped  under  the  circumstances 
then  existing  so  as  to  prevent  hitting  the 
plaintiff's  truck  had  the  engineer  promptly 
received  the  signaL  The  plaintiff  insists, 
however,  that  both  of  these  facts  appear  in- 
ferentially,  because  the  train  did  not  slow 
down  until  within  a  few  feet  of  the  crossinx^ 
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and  stopped  in  two  car  lengths  after  passing  [     But  the  defendant  ui^es  that  the  plaintiffs 


it,  arguing  from  this  that  the  engineer  did  not 
receive  the  signal  to  stop  until  the  train  be- 
gan to  slow  down,  and  this  being  true,  he 
haying  stopped  the  same  within  a  very  short 
distance,  proves  that  had  he  received  the 
signal  at  the  time  the  flagman  saw  the  truck 
upon  the  crossing  he  could  have  stopped 
within  ample  time  to  have  prevented  hitting 
it  The  plaintiff  insists  that  under  the  evi- 
dence it  has  shown  negligence  on  the  part  of 
the  defendant  in  not  providing  a  reasonably 
safe  crossing,  in  not  sounding  the  alarm  re- 
quired by  law  upon  the  approach  of  this 
train  to  that  crossing,  and  in  not  keeping  an 
effective  lookout  upon  the  front  of  this  train 
80  approaching  the  crossing  with  the  cars 
in  front  of  the  locomotive,  or  at  least  that 
the  evidence  upon  these  questions  was  such 
as  required  the  case  to  go  to  the  Jury  for 
their  Judgment  upon  the  same, 

[1]  That  it  was  the  duty  of  the  defendant 
to  keep  this  crossing  in  a  reasonably  safe 
condition  for  the  passage  of  vehicles  there- 
over cannot  be  doubted.  In  the  case  of 
Roberts  v.  Baltimore  &  Ohio  R.  R.  Co.,  72 
W.  Va.  370,  78  S.  B.  357,  it  was  held  that, 
while  the  railroad  company  was  not  re- 
quired to  exercise  the  highest  degree  of 
care  to  maintain  railroad  crossings  in  a 
safe  condition,  it  was  required  to  use  the 
same  degree  of  ordL.ary  care  to  this  end  as  is 
required  of  county  courts  in  relation  to  the 
public  highways,  or  municipal  corporations 
in  regard  to  public  streets,  and  that  is,  to 
maintain  the  same  in  reasonably  safe  con- 
dition for  the  character  of  travel  for  which 
they  are  used  in  the  ordinary  modes  by  day 
or  night.  That  the  plaintiff's  truck  stuck  up- 
on this  crossing  is  beyond  question,  and  it 
seems  to  be  reasonably  dear  that  the  cause 
of  this  trouble  was  that  the  crossing  was 
made  of  such  loose  material  that  the  wheels 
of  the  truck  to  which  the  power  was  applied 
would  revolve  and  displace  the  material  in- 
stead of  advancing  the  truck.  Can  it  be 
said  as  matter  of  law  that  to  make  a  cross- 
ing of  such  material  under  the  drcumstances 
is  a  reasonable  provision  for  travel?  Of 
course,  it  miust  be  borne  in  mind  that  this 
crossing  was  only  temporary,  and  was  in- 
tended to  be  used  only  while  the  regular 
crossing  was  being  permanently  adjusted  to 
the  improved  road,  and  the  defendant  would 
not  be  expected. to  make  it  of  that  permanent 
diaracter  which  would  be  required  in  the 
construction  of  a  crossing  to  be  used  perma- 
nently. But  even  the  provision  made  for 
this  temporary  purpose  must  be  such  as  that 
it  can  be  said  that  it  was  reasonably  well 
adapted  to  the  use  of  the  travel  which  would 
have  occasion  to  pass  over  the  same,  and  it 
cannot  be  said  that  this  temporary  crossing 
was  in  that  condition.  To  say  the  least  of 
it,  the  Jury  should  have  been  allowed  to  pass 
upon  that  question  under  the  drcumstanoes. 


driver  was  negligent  in  going  upon  this  cross- 
ing without  looking  for  the  approach  of  a 
train.  In  his  testimony  the  driver  says  he 
did  look,  and  that  there  was  no  train  in 
sight;  but  in  a  statement  which  he  signed 
previous  to  the  trial  he  says  that  Ae  did  not 
look  prior  to  driving  upon  the  crossing.  It 
matters  little  as  matter  of  fact  whether  he 
looked  for  an  approaching  train  or  not,  for 
the  evidence  of  other  vidtnesses  puts  It  be- 
yond doubt  that  the  train  was  not  in  sight 
at  the  time  he  went  upon  the  crossing,  nor 
did  it  appear  for  some  little  time  after  he 
went  thereon,  and  while  he  was  exerting  hlu- 
self  to  get  the  truck  off  of  the  crossing  to  a 
place  of  safety,  so  that  we  cannot  say  that 
the  plaintiff's  driver  was  guilty  of  any  neg- 
ligence in  going  upon  this  crossing  under  the 
drcumstances.  It  was  provided  (by  the  de- 
fendant to  be  used  while  the  regular  cross-, 
ing  was  being  repaired,  and  the  plaintiff's 
driver,  not  knowing  that  it  was  unsafe  for 
the  purpose,  had  a  right  to  assume  that  the 
defendant  had  made  reasonably  suitable  pro- 
vision for  crossing  the  track  at  this  point, 
and  there  being  no  train  in  sight  at  that  time 
it  was  not  negligence  for  him  to  attempt  to 
cross  by  the  means  provided  by  the  defend- 
ant for  that  purpose. 

The  witnesses  introduced  testify  that  no 
alarm  was  given  by  the  engineer  of  the  ap- 
proach of  this  train  before  it  reached  the 
crossing,  as  required  by  statute.  This  can 
make  little  difference  in  this  case,  for  it 
clearly  appears  that  the  plaintiff's  truck  was 
upon  the  crossing  before  the  defendant's  en- 
gineer would  be  required  to  give  such  an 
alarm,  and  the  fact  that  it  was  not  given 
could  have  no  connection  with  the  driving  of 
the  truck,  upon  the  track.  The  only  connec- 
tion between  the  failure  to  give  the  alarm 
and  the  accident  is  that  if  the  alarm  had 
been  given  the  plalntifTs  driver,  thus  being 
warned  of  the  approach  of  a  train,  might 
have  resorted  to  some  other  means  of  get- 
ting the  truck  off  of  the  track,  sudi  as  re- 
versing the  same  and  attempting  to  move  it 
in  the  opposite  direction  from  that  in  which 
he  was  going,  and  it  may  be  that  the  failure 
to  give  the  alarm  is  a  circumstance  tending 
to  excuse  him  from  backing  the  truck  off  of 
the  track  if  it  could  have  been  removed 
therefrom  in  that  way. 

On  the  question  of  whether  or  not  the 
defendant  kept  a  sufficient  lookout  upon  this 
train  as  it  approached  this  crossing,  the  evi- 
dence  shows  that  there  was  sudi  a  lookout 
upon  the  front  of  the  train;  but  the  argu- 
ment is  that  this  lookout  was  not  suffident 
for  the  reason  that  the  engineer  could  not 
see  any  signal  given  by  the  brakeman  on  the 
front  of  the  train  because  of  the  curve  in 
the  track,  and  it  is  contended  that  the  evi- 
dence fairly  discloses  that  he  did  not  in  fact 
see  the  signal  when  it  was  first  given,  nor 
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was  It  commuiiicated  to  him,  because  the 
train  did  not  slow  down  until  within  a  few 
feet  of  the  crossing,  and  that  after  it  did 
begin  to  slow  down  it  stopped  within  a  very 
few  feet  The  evidence  is  that  the  train  was 
going  upgrade  at  a  very  slow  rate  of  speed, 
and  presumptively  it  could  have  been  stop- 
ped within  a  short  distance;  but  there  is  no 
evidence,  except  the  inference  which  arises 
from  the  fact  that  the  train  did  stop  within 
a  very  short  distance  after  it  began  to  re- 
duce speed,  that  it  could  have  been  stopped 
before  hitting  the  truck  after  the  crossing 
came  in  view  of  the  brakeman  on  the  front 
car;  nor  is  there  any  evidence  that  the 
signal  given  by  the  brakeman  on  the  front 
car  was  not  communicated  immediately  to 
the  engineer  by  other  employes  station^  at 
other  points  upon  the  train.  The  fact  that 
the  train  did  not  begin  to  slow  down  until 
it  was  within  a  very  short  distance  of  the 
crossing  cannot  be  said  to  prove  that  the 
engineer  did  not  receive  the  signal -^at  the 
time  it  was  given,  for  it  must  be  borne  in 
mind  that  after  receiving  the  signal  it  would 
require  a  little  time  for  the  engineer  to  ad- 
just the  apparatus  so  that  the  same  would 
begin  to  operate  to  reduce  the  speed  of  the 
train,  and  while  he  was  making  these  ad- 
justments the  train,  of  course,  would  be  mov- 
ing forward,  so  that  it  may  have  been  that 
the  distance  covered  by  the  train  before  the 
speed  of  the  same  was  reduced  was  because 
of  the  fact  that  it  required  this  time  for  the 
engineer  to  adjust  the  machinery  so  as  to 
make  it  operate  to  reduce  the  speed  of  the 
train  instead  of  his  failure  tov  receive  the 
signal  to  stop.  In  order  to  make  this  com- 
plaint good,  plaintiff  would  have  to  show, 
not  only  that  the  engineer  could  not  see  the 
signal  given  by  the  brakeman  on  the  front 
of  the  train  at  the  time  it  was  given,  but  that 
there  was  no  one  else  upon  the  train  to  com- 
municate it  to  him,  and  further  that  if  it 
had  been  communicated  to  him  promptly  the 
train  could  have  been  stopped  and  the  acci- 
dent avoided.  If  evidence  to  show  these 
facts  had  been  introduced,  then  the  plaintiff 
would  have  made  out  a  case  showing  that 
the  defendant  h^d  the  last  clear  chance  to 
avoid  the  accident. 

[2]  Counsel  for  the  defendant  argue  that 
conceding  that  the  defendant  was  negligent 
in  not  providing  a  reasonably  safe  crossing, 
and  that  the  plaintilTs  driver  was  not  negli- 
gent in  going  upon  the  same  under  the  circum- 
stances, yet  the  defendant  cannot  be  held  lia- 
ble for  the  resulting  damage  to  the  plaintiff's 
truck  because  the  evidence  shows  that  the 
plaintifTs  driver  had  the  last  clear  chance  to 
avoid  the  accident  after  the  danger  became 
Imminent,  for  the  reason  that  he  says  that 


'he  could  have  backed  the  truck  off  of  the 
track  and  avoided  injury  to  it  The  driver's 
evidence  upon  this  question  is  not  entirely 
clear.  He  says  in  one  place  that  he  could 
have  backed  the  truck  off  the  track,  but 
again  he  says  that  he  did  not  know  whether 
this  result  could  have  been  accomplished  or 
not  for  the  reason  that  he  had  not  tried  it. 
Construing  it  altogether,  it  may  mean  no 
more  than  that,  asstmiing  that  the  truck 
would  move  backwards,  it  could  have  been 
backed  off  and  the  accident  avoided;  but 
from  the  fact  that  he  did  not  try  to  move  it 
in  that  direction  he  could  not  tell  whether 
it  would  respond  when  the  machinery  was 
adjusted  to  so  operate  any  better  than  when 
adjusted  to  operate  in  the  opposite  direc- 
tion. At  any  rate,  he  says  that  he  did  not 
try  to  back  the  truck  off  the  tracks  and,  as- 
suming that  it  clearly  appears  that  if  he  had 
attempted  to  do  this  as  soon  as  the  danger 
became  imminent  it  could  have  been  accom- 
plished and  the  accident  avoided,  can  it  be 
said  as  matter  of  law  that  his  failure  to 
do  so  under  the  circumstances  constitutes 
negligence?  It  must  be  borne  in  mind  that 
when  one  is  called  upon  to  act  suddenly  and 
in  an  emergency,  such  as  was  presented  here, 
the  law  makes  allowance  for  errors  in  Judg- 
ment and  does  not  exact  of  him  the  same 
cool,  calm  deliberation  which  would  be  ex- 
pected were  he  acting  in  a  situation  not 
fraught  with  immediate  danger.  Roberts  v. 
R.  R.  Co.,  72  W.  Va.  370,  78  S.  E.  357 ;  Bond 
V.  R.  R.  Co.,  82  W.  Va.  567,  96  S.  E.  032. 
So  that  we  think  it  may  be  said  in  this  case 
that  even  assuming  that  it  does  appear  that 
this  truck  could  have  been  backed  off  the 
track  after  the  train  came  in  view,  and  the 
accident  avoided,  it  cannot  be  said  that  the 
driver  was  negligent  as  matter  of  law  in  not 
having  done  so.  Because  of  the  condition 
which  confronted  him  at  the  time,  it  might 
be  assumed  that  he  would  become  confused, 
and  that  his  mental  faculties  would  not  un- 
erringly direct  his  action  toward  that  course 
most  conducive  to  the  safety  of  himself  and 
the  property  of  his  employer.  This  being  so, 
we  are  of  opinion  that  this  question  should 
have  been  submitted  to  the  Jury,  and,  if  they 
believed  that  the  driver's  conduct  was  not 
negligent  under  the  droumstances  which 
surrounded  him  at  the  time,  the  plaintiff 
would  be  entitled  to  recover,  if  they  further 
believed  that  the  temporary  crossing  pro- 
vided by  the  defendant  was  not  reasonably 
safe  for  the  purpose  for  which  it  was  in- 
tended. 

We  therefore  reverse  the  Judgment  of  the 
circuit  court  of  McDowell  county,  set  aside 
the  verdict  of  the  Jury,  and  remand  the  cause 
f  Or  a  new  trial. 
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FISHER    V.    FLANAGAN    COAL    CO. 

(No.  4009.) 

(Supreme  0>urt  of  Appeals  of  West  Virgiiiia. 

May  U,  1920.) 

(Sy'Uaou9  by  the  Court,) 

t.  Highways  ^=»68— On  Issue  collaterally  In- 
volving existence  of  a  highway,  possession 
by  public  authorities  is  prima  fade  title  and 
suflloes. 

Upon  the  trial  of  an  issue  in  which  the 
existence  of  a  highway  is  only  collaterally  in- 
volved, possession  of  the  right  of  way  by  the 
public  authorities,  through  their  oflEicers,  serv- 
ants, or  agents,  constitutes  prima  fade  right 
and  title  thereto,  and  suffices  for  the  purposes 
of  the  litigation;  and  it  is  unnecessary  to  prove 
absolute  title  or  de  jure  right. 

2.  Electricity  ^s» 1 6(1)— In  action  by  dtlzen 
against  corporation  for  peraonal  Injury  while 
using  highway,  whether  such  use  was  au- 
thorized by  defendant  Is  Immaterial. 

If,  in  such  case,  the  litigation  is  between  a 
dtlzen  using  the  road  as  a  highway  and  an- 
other by  whose  alleged  negligence  he  has  been 
injured,  while  so  using  it,  it  is  immaterial, 
whether  or  not  such  use  was  authorized  by  the 
corporation  daiming  ownership  of  the  road; 
the  wrongful  use,  if  any,  being  res  inter  alios 
acta. 

3.  Eleetrldty  ^=»14(2)  —  Corporation  main- 
taining heavily  charged  eleotrio  wire  across 
road  uniler  constnietlon  must  take  reasona- 
ble precaution  against  injury  therefrom  to 
travelers  thereon. 

A  person  maintaining  a  heavily  charged 
electric  wire  across  such  a  road,  while  in 
course  of  construction  and  nearing  completion, 
may  be  hdd,  as  matter  of  fact  determinable 
by  the  jury,  to  have  been  bound  to  antidpate 
probability  of  l)ublic  travel  on  it,  before  for- 
mal opening  thereof  to  public  use,  and  to  take 
reasonable  precaution  -  against  injury  to  trav- 
elers thereon,  by  acddenta]  contact  with  such 
wire. 

4.  Trial  ^=:»253 (9)— instruction  on  contribu- 
tory negligence  Ignoring  portion  of  evidence 
properiy  refused. 

Although  the  evidence  in  a  case  may  jus- 
tify an  instruction  propounding  the  theory  of 
contributory  negligence,  it  is  not  error  to  re- 
fuse one  so  drawn  as  to  ignore  practically  sJl 
of  the  evidence  tending  to  prove  such  negli- 
gence and  make  it  stand  upon  a  bads  unsup- 
ported by  evidence. 

5.  Evidence  ^s»535— Admission  of  expert  tes- 
timony on  matter  as  to  which  he  disclaimed 
quallfloations  Is  error. 

Admisdon,  over  objection,  of  an  opinion  of 
a  witness  examined  as  an  expert,  upon  a  mat- 
ter as  to  which  he  disdaims  qualification  to 
express  an  opinion,  is  erroneous. 

6.  Appeal  and  error  ^s» 1 050(1)  — >  Erroneous 
admission  ef  expert  opinion  bearing  on  dam- 
ages where  court  cannot  oleariy  see  that  ver- 
dict is  not  excessive,  reversible  error. 

If  such  an  opinion  so  admitted  bears  upon 
the  quantum  of  damages  and  the  evidence  per- 
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taining  to  it  is  not  so  dear  and  condudve  as 
to  enable  the  court  clearly  to  see  that  the  ver- 
dict is  not  excessive,  the  error  is  deemed  to 
have  been  prejudicial  and  is  cause  for  reversal 
of  the  judgment. 


7.  Appeal  and  error  ^=:»237(2)^0bjeetion  to 
question  eliciting  Improper  evidence  and  ex- 
ception to  the  overruling  thereon  lays  a 
proper  foundation  for  an  assignment  of  er- 
ror to  Its  admission. 

A  proper  foundation  is  laid  for  an  assign- 
ment of  error,  as  to  admission  of  improper  evi^ 
dence,  by  an  objection  to  the  question  eUciting 
the  evidence  and  an  exception  to  the  over- 
ruling of  the  objection.  To  make  the  error 
available,  it  is  not  necessary  to  move  to  strike 
out  the  answer  and  except  to  the  overruling  of 
the  motion  to  strike  it  out 

Error  to  CJlrcuit  Court,  McDowell  CJounty. 

Action  by  H.  H.  Fisher  against  the  Rana- 
gan  Goal  Oompany.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Judgment  re- 
versed, verdict  set  aside,  and  new  trial 
ordered. 

B.  O.  Marshall,  of  Welch,  for  plaintiff  in 
error. 

Sale  &  Tucker,  of  Welch,  for  defendant  in 
error. 

POFFENBAEGER.  J.  The  prindpal  ques- 
tions raised  on  this  writ  of  error  to  a  judg- 
ment rendered  in  an  action  for  damages  for 
a  personal  injury  occasioned  by  an  electric 
wire  maintained  by  the  defendant  across  a 
road  in  process  of  construction  by  the  county 
court  of  McDowell  county  pertain  to  the 
status  of  the  road,  the  plaintiff's  right  to 
use  It,  and  his  conduct  with  reference  to  the 
wire,  in  view  of  his  knowledge  of  its  exist- 
ence and  location. 

There  is  no  proof  that  the  right  of  way  for 
the  road  which  passed  through  land  the  de- 
fendant had  under  lease  for  coal  mining 
purposes  had  been  acquired  from  the  owner 
of  the  land,  or  that  the  lessee  had  express- 
ly assented  to  the  appropriation  thereof. 
Whether  the  new  road  was  to  be  a  substitute 
for  the  old  one  running  in  the  bed  of  a  creek 
is  not  clearly  shown,  but  that  seems  to  have 
been  one  purpose  of  its  construction.  It 
had  been  roughly  graded  for  some  time  be* 
fore  the  accident  occurred.  In  the  month 
of  its  occurrence,  the  county  court  was  prose- 
cuting the  work  of  smoothing  it  up,  filling 
depressions,  removing  humps,  and  crowning 
the  surface.  While  this  work  was  in  prog- 
ress, a  washout  rendered  the  old  road  im- 
passable or  very  inconvenient  for  use,  and 
the  general  public,  according  to  the  evidence 
adduced  by  the  plaintiff,  resorted  to  the  new 
road.  He  says  the  old  one  had  been  washed 
out  for  about  a  month.  Both  he  and  another 
witness  say  the  new  road  was  used  at  the 
time  of  the  injury,  by  pedestrians,  horse- 
men,  and    vehicles,    induding   automobiles. 


«s»Por  other  oases  see  same  topic  and  KBT-NX7MBBR  In  all  Key-Numbered  DisMts  and  Indexes 
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Sndi  use  of  It  at  that  time  is  denied  hj  wit- 
nesses for  the  defendant,  but  the  jury's  af- 
flrmatlve  finding  on  the  issue  is  sufficiently 
sustained  by  evidence  to  preclude  disturb- 
ance thereof  by  the  court  There  is  no  proof 
of  any  formal  opening  of  the  road  to  public 
use,  by  the  county  authorities,  however,  and 
one  of  the  county  engineers  testified  that  it 
had  not  been  opened  to  public  use,  nor  the 
old  r^oad  closed. 

The  wire  inflicting  the  injury  ran  from  the 
Appachian  Power  Company's  line  across  the 
road  to  some  buildings  owned  by  the  defend- 
ant. It  had  been  maintained  across  the  road 
from  the  beginning  of  the  construction  work, 
antedating  the  accident  about  two  years. 
The  steam  shovel  used  in  grading  and  men 
and  teams  had  safely  passed  under  it 
Beneath  it,  there  had  been  a  depression  in 
the  road,  which,  shortly  before  the  accident, 
had  been  filled  so  as  to  bring  the  surface 
nearer  to  the  wire.  A  day  or  two  before 
the  accident,  the  relation  of  the  road  to  the 
wire  had  been  so  altered  by  the  filling  that 
a  workman  on  the  road  had  put  a  pole  under 
thie  wire  and  so  raised  it.  Prior  to  the  fill- 
ing, passage  under  the  wire  was  safe,  but 
not  afterwards.  On  the  morning  of  the  acci- 
dent, the  pole  put  up  by  the  workman  was 
down  and  the  wire  too  dose  to  the  surface 
for  safety.  A  witness  says  it  had  been  as 
low  for  two  days  as  it  was  at  the  time  of 
the  injury.  He  also  says  that,  but  for  the 
filling,  the  wire  would  have  been  high  enough 
for  safety.  For  some  days,  the  plaintiff  had 
traveled  on  the  new  road,  in  going  to, and 
returning  from  his  work,  and  had  observed 
the  wir^,  but  did  not  know  it  was  heavily 
charged  with  electricity.  He  says  he  thought 
it  was  a  telephone  wire.  On  this  occasion, 
he  was. riding  a  mule,  and  he  thus  details 
the  accident: 

"  I  •  •  •  got  right  at  the  wire  before  I 
thought  about  it,  and  I  thought  it  was  a  phone 
wire,  and  I  didn't  dodge  low  enough,  and  it 
knocked  me  back  off  the  mule,  throwed  me  right 
backwards  on  the  rocks.  •  •  •  i  ^dn't 
thhik  about  it  until  I  got  right  at  it" 

His  fall  broke  no  bones  nor  caused  any 
dislocations,  but  it  cut  his  head  and  severely 
bruised  a  shoulder,  the  right  arm  and  back, 
and  caused  a  sprain  of  an  ankle.  He  claims 
also  that  his  hearing  and  sight  are  not  as 
good  as  they  had  been  before  the  injury. 

[1]  Neither  absolute  title  in  the  county 
court,  to  the  right  of  way  on  which  it  was 
causing  work  to  be  done,  nor  perfect  right 
in  the  public  to  use  the  new  road,  is  an  es- 
sential condition  of  liability  on  the  part  of 
the  defendant.  A  de  facto  occupation  of  the 
land  by  the  county  court  clearly  suffices.  It 
would.  If  the  action  were  against  the  county 
court  instead  of  the  coal  company.  The  title 
of  the  county  court  would  be  only  collater- 
ally involved,  and,  in  such  case,  an  appar- 
ent or  prima  fade  right  suffices.    Campbell 


V.  Elkins,  58  W.  Va.  308,  62  S.  B.  220,  2  L.  B. 
A.  (N.  S.)  159.  If  the  question  were  one  of 
ultimate  and  final  right,  proof  of  it  would 
be  governed  by  a  different  rule.  Morlang  v. 
City  of  Parkersburg,  100  S.  B.  304.  The 
right  of  occupation  is  only  collaterally  in- 
volved here,  wherefore  only  prima  fade 
right  need  be  shown.  After  an  acquiescence 
in  the  appropriation  of  the  proper^  to  pub- 
lic use,  for  a  period  of  at  least  two  years, 
with  knowledge  of  large  expenditures  on  the 
part  of  the  appropriator,  under  bdief  in  its 
right,  the  defendant  cannot  be  heard  to  deny 
prima  fade  right  in  the  county  court 

[2]  From  this  conclusicm,  it  necessarily 
follows  that  the  public  had  prima  fade 
right  to  use  the  road  in  process  of  construc- 
tion as  a  highway,  even  though  it  had  not 
been  formally  opened  to  public  travel.  Sudi 
use  was  under  a  prima  fade  right  of  the 
county  court,  and,  for  that  reason,  the 
plaintiff  could  not  have  been  a  trespasser 
against,  nor  a  licensee  of,  the  defendant  If 
the  public  use  was  premature  and  unathor- 
ized,  the  wrong  done  by  the  plaintiff  and 
others,  in  the  use,  was  against  the  county 
court,  not  the  defendant,  wherefore  the  lat- 
ter can  neither  complain  of  it  nor  justify 
any  neglect  on  its  part,  upon  it  Ordinarily, 
an  estoppel  by  a  wrongful  act  operates  only 
in  favor  of  the  injured  party.  What  occur- 
red between  the  public  and  the  county  oonrt 
is  res  inter  alios  acta,  and  therefore  im- 
material. But  the  action  of  the  county  court 
and  the  public  established  a  statu?  of  whidi 
the  defendant  was  bound  to  take  notice,  in 
its  conduct  in  the  premises,  if  it  had  knowl- 
edge of  such  status. 

D3, 4]  Occupation  of  the  strip  of  land  for 
road  purposes  waa  admittedly  known,  but 
knowledge  of  use  of  it  by  the  public  as  a 
way  of  travel  is  denied.  There  is  suffident 
evidence  to  justify  a  finding  of  such  use, 
r&a  has  been  stated.  By  hia  own  admission, 
it  is  shown  that  the  superintendent  of  the 
defendant  used  part  of  the  road  twice  a  day ; 
that  Its  employes  used  part  of  it;  and  that 
the  superintendent  had  ridden  under  the 
wire.  As  the  defendant's  houses  occupied 
by  the  miners,  constituting  a  small  village, 
stood  near  the  road,  and  its  managers  anA 
employ^  had  occasion  to  use  a  portion  of  it, 
such  general  use  as  witnesses  for  the  plain- 
tiff describe  was  probably  known.  But  if 
the  jury  could  not  so  find,  in  view  of  the 
denial  of  knowledge,  the  road  was  never^ 
theless  a  public  place.  If  was  occupied  by 
the  public  authorities  and  was  manifestiy 
susceptible  of  general  public  use.  It  was  no 
longer  under  private  control,  and  the  defend- 
ant may  wdl  be  deemed  to  have  known  that 
people  preferring  to  travel  it,  instead  of  the 
old  road,  for  one  reason  or  another,  would 
occasionally,  if  not  generally,  resort  to  It  for 
travel.  Knowledge  of  such  probability  or 
possibility  amply  suffices,  under  the  author- 
ities, to  impose  duty  upon  It  to  take  pir^caa- 
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tion  against  injury  to  them  by  contact  with  I  E.  932 ;  Koberts  y.  B.  &  O.  R.  Ob.,  72  W.  Ya. 


the  electric  wire  it  maintained  across  the 
road.  Thombnrg'v.  City  &  Elm  Grove  R.  Co., 
65  W.  Va.  379,  64  S.  B.  868;  Thomas  y. 
Wheeling  Electrical  Co.,  64  W.  Va.  895,  46 
S.  B.  2J17 ;  liove  y.  Virginian  Power  Co.,  103 
S.  B.  352,  decided  at  this  term  and  not  ofBLd- 
ally  reported. 

The  defendant  is  not  absolved  from  liabil- 
ity by  the  fact  that  the  road  immediately 
under  the  wire  was  raised  without  notice,  to 
snch  an  extent  as  to  make  the  situation 
dangerous  to  a  person  riding  horseback.  It 
knew  the  work  of  alteration  of  the  surface 
of  the  road  was  in  progress  and,  presump- 
tively, that  the  depression  below  the  wire 
would  be  filled  to  some  extent  In  the 
handling  of  an  agency  of  such  secret  and 
deadly  nature,  it  was  bound  to  anticipate 
such  events  and  results  as  a  prudent  person 
advised  of  the  character  of  the  agency 
mi^ht  reasonably  be  deemed  to  have  fore- 
seen: and  whether  the  result  was  of  such 
nature  is  generally  a  question  for  jury  deter- 
mination. Walker  v.  Strosnlder,  67  W.  Va. 
39,  67  S-  E.  1087,  21  Ann.  Cas.  1. 

These  principles  and  conclusions  Justify 
the  trial  court's  refusal  of  Instructions  Nos. 
6  and  7,  requested  by  the  defendant.  Virtu- 
ally, they  would  have  advised  the  Jury  that 
the  defendant  was  under  no  duty  to  take 
precautions  for  the  safety  of  the  place  over 
which  the  wire  passed,  but"  was  under  duty 
to  the  plaintiff  only  in  the  event  the  Jury 
should  find  the  defendant  had  knowledge  of 
the  danger  to  him. 

Assignments  of  error  predicated  on  the  re- 
fusal of  a  peremptory  Instruction  to  find  for 
the  defendant,  and  the  overruling  of  the 
motion  for  a  new  trial,  assume  preclusion 
Of  right  of  recovery  by  contributory  negli- 
gence on  the  part  of  the  plaintiff.  They  are 
not  well  taken.  Though  the  plaintiff  had 
knowledge  of  the  wire  and  thought  it  was 
B  telephone  wire,  his  testimony,  if  true, 
shows  he  came  Into  contact  with  it  by  acci- 
dent, and  persons  handling  electricity  are 
negligent  If  they  do  not  take  precaution 
against  probable  Injury  to  others  by  acci- 
dental contact  with  an  exposed  wire  or  ap- 
pliance carrying  it  It  is  not  to  be  supposed 
that  a  traveler  on  a  road  will  constantly 
bear  In  mind  an  overhead  wire  or  other 
menace.  If  the  plaintiff,  for  the  occasion, 
forgot  it,  or  was  deceived  as  to  its  position 
by  the  change  in  the  grade  of  the  road,  or 
the  lowering  of  the  wire  by  removal  of  a 
pole,  as  the  Jury  could  find  from  the  evi- 
dence, and  suddenly  and  unexi)ectedly  en- 
countered it  he  is  not  held  to  a  strict  ac^ 
countabillty  as  to  the  course  he  pursued  aft- 
er discovery.  Occasions  of  sudden  emergency 
reciting  from  negligence  are  exceptional. 
Harrison  Engineering  &  Equipment  Ca  v. 
Director  General,  103  S.  B.  355,  decided  at 
this  term  and  not  yet  officially  reported; 
Bond  v.  B.  4c  0«  B.  Ca»  82  W.  Va.  667,  96  SL 


370,  78  S.  B.  857. 

Defendant's  InstructioD  No.  2,  designed  to 
propound  to  the  Jury  an  Inquiry  as  to  wheth- 
er the  plaintiff  had  been  guilty  of  contribu- 
tory negligence,  was  refused  and  the  rulhig 
excepted  to.  No  doubt  a  proper  instruction 
on  that  subject  would  have  been  given. 
Plaintiff  knew  the  location  of  the  wire,  and, 
though  he  says  he  thought  It  was  only  a  tele- 
phone wire,  the  truth  of  that  statement,  in 
view  of  his  probable  knowledge  of  the  situa- 
tion and  surrounding  circumstances,  may 
have  been  a  question  for  the  Jury.  Lack  of 
knowledge,  on  his  part,  of  the  location  of 
the  high-power  lines  from  which  this  wire 
came  and  of  the  locations  of  the  telephone 
systems  of  the  neighborhood,  is  improbable 
But  the  Instruction  requested  was  too  nar- 
row, i  It  was  confined  and  limited  to  the 
plaintiff's  testimony  and  would  have  told  the 
Jury  to  find  against  him,  if  he  saw  it  In  time 
to  av<^d  coming  in  contact  with  it  by  the 
exercise  of  ordinary  care.  Leaving  out  his 
previous  knowledge  of  it  as  the  instruction 
did,  there  was  nothing  on  which  to  base  the 
theory  of  contributory  negligence,  for  he 
said,  in  effect,  that  he  did  not  see  it  in  time 
to  avoid  injury,  and  there  was  no  other  evi- 
dence as  to  that  Given  in  the  form  in 
which  it  was  requested,  it  would  have  been 
misleading. 

'  [5-7]  Over  an  objection  interposed  by  the 
defendant,  the  court  permitted  an  hypotheti- 
cal question  to  be  propounded  to  the  physi- 
cian who  had  examined  and  treated  the 
plaintiff,  for  elidtation  of  an  opinion  as  to 
whether  the  electric  shock  caused  injury  or 
impairment  of  his  sight  and  hearing,  with  a 
view  to  augmentation  of  the  damages,  in 
case  of  recovery.  There  was  evidoice  that 
at  some  time  before  the  injury,  the  wire  had 
knocked  a  horse  down.  The  question  as- 
sumed that  this  incident  happened  the  day 
before  the  occurrence  involved  hera  It  also 
assumed,  without  direct  evidence,  that  the 
wire  had  struck  the  plaintiff  on  the  forehead. 
He  did  not  say  what  part  of  his  body  came 
in  contact  with  it  but  it  might  he  inferred, 
ffom  what  he  said,  that  it  was  some  part 
of  his  head.  Though  the  witness. denied  his 
qualification  to  give  an  expert  opinion  on  the 
subject,  he  was  urged  to  answer  the  ques- 
tion and  said  he  thought  such  a  shock 
might  cause  such  an  injury.  There  was  a 
positive  objection  to  the  question  and  an 
exception  to  the  overruling  thereof.  Before 
it'  was  answered,  the  witness '  disclaimed 
qualification  to  answer  It  As  the  objection 
still  stood,  the  court  should  have  then  sus- 
tained it  if  the  witness'  disclaimer  dis- 
qualified him,  even  though  the  question  had 
been  properly  framed.  Theresas  no  ob- 
jection to  the  answer  nor  any  xnbtlon  to 
strike  it  out,  but  it  would  be  exceedingly 
technical  to  require  double  objections  and 
exceptions  to  Uieintroductioa  of  improper 
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evidence.  It  seems  to  be  sufScient  to  object 
to  a  question  propounded,  seeking  Inadmis- 
sible evidence,  and  except  to  the  overruling 
of  the  objection;  but  the  answer  must  be 
disclosed.  Kay  v.  Glade,  etc,  R.  Co.,  47  W. 
Va.  467,  35  S.  E.  973;  Johnson  v.  Jennings, 
10  Grat.  (Va.)  60  Am.  Dec.  323?  Beirne  v. 
Rosser,  26  Grat.  (Va.)  537,  547.  It  is  very 
generally  held  that  repetition  or  renewal  of 
an  objection  to  evidence  is  unnecessary  and, 
in  some  instances,  improper.  3  G.  J.  823, 
citing  numerous  cases.  Physicians  are  not, 
as  matter  of  law,  qualified  to  give  opinions, 
as  an  expert,  upon  all  medical  questions. 
There  are  many  instances  in  which  their  tes- 
timony has  been  rejected.  A  general  prac- 
titioner has  been  held  not  to  be  qualified  as 
an  expert  quoad  questions  pertaining  to  a 
branch  of  medical  science  to  which  he  had 
given  no  study  and  concerning  which  he  had 
had  neither  observation  nor  experience. 
Rogers,  Expert  Testimony,  p.  103;  Russell 
V.  State,  53  Miss.  367;  Emerson  v.  Gaslight 
CJo.,  6  Allen  (Mass.)  146,  83  Am.  Dec.  621. 
Disclaimer  of  qualification  to  testify  on  the 
subject  of  the  interrogation,  by  the  witness 
himself,  manifestly  rendered  his  testimony 
inadmissible.  It  is  obviously  unnecessary 
to  inquire  whether  the  question  was  properly 
framed. 

What  he  said  may  not  have  had  much 
weight  with  the  Jury.  But  the  verdict  Is 
for  a  considerable  amount,  $5,000,  and  the 
plaintiff's  injuries  were  comparatively  slight, 
unless  his  sight  and  hearing  were  impaired. 
A  charge  of  excessiveness  is  made  against 
it  On  the  issue  as  to  the  quantum  of  dam- 
ages, the  defendant  was  entitled  to  have  the 
case  go  to  the  jury  without  the  embarrass- 
ment of  inadmissible  evidence.  We  are  un- 
able to  say,  either  that  this  evidence  was  not 
allowed  weight  in  fixing  the  amount  of  the 
damages,  or  that  the  amount  would  have 
been  the  same,  if  it  had  been  excluded.  Pre- 
sumptively, it  was  prejudicial  and  injurious. 
Lay  V.  Elk  Ridge  Coal  Co.,  64  W.  Va.  288, 
61  S.  B.  156;  Ward  v.  Brown,  53  W.  Va.  227, 
44  S.  E.  488. 

Under  such  circumstances,  it  is  our  prac- 
tice to  reverse  the  judgment,  set  aside  the 
verdict,  and  award  a  new  trial,  and  such 
will  be  the  effect  of  the  order  to  be  entered. 


(86  W.  Va.  416) 

WILEY  V.  REA8ER  et  al.    (No.  3912.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  11,  1920.) 

(Syllahu*  hy  the  Court.) 

I.  Partnership  «s>32l— Suit  by  one  partner 
against  copartnert  to  settle  accounts  is  barreii 
after  five  years. 

The  provisions  of  section  6  of  chapter  104 
of  the  Code  of  1913  (sec.  4419),  when  relied 


upon,  bar  a  suit  by  one  partner  against  his 
copartners  for  a  settlement  of  their  mutual  ac- 
counts, after  the  expiration  of  five  years  from 
the  cessation  of  the  dealings  between  them. 

2.  Corporations  ^=»3I2(6)— PanHiaso  of  its 
property  by  stockholders  and  directors  In 
good  faith  will  not  be  avoided. 

The  purchase  of  the  property  of  a  corpo- 
ration by  some  of  its  stocliholders,  who  are  also 
directors  thereof,  at  sales  of  such  propeity  un- 
der a  valid  deed  of  trust  and  under  an  execu* 
tion  upon  a  valid  judgment,  with  their  private 
funds,  at  its  fair  value,  will  not  be  avoided 
where  it  appears  that  such  purchasers  acted 
in  good  faitb,  and  with  full  opportunity  to  the 
other  stoclsliolders  to  protect  their  interests  by 
contributing  to  the  payment  of  the  debts  so  as 
to  prevent  the  loss  of  the  corporate  property. 

Appeal  from  Circuit  Court,  Pleasants 
County. 

Suit  in  equity  by  Ellsworth  Wiley  against 
Walter  Reaser,  K.  Snodgrass,  and  others,  in 
which  Samuel  Boyles  fll^d  a  petition  join- 
ing plaintiff  in  plea  for  relief.  Decree  for 
plaintiff,  and  for  Boyles,  and  defendants  K. 
Snodgrass  and  others  appeal.  Reversed,  and 
bill  and  petition  of  Boyles  dismissed  without 
prejudice. 

McCluer  &  McCluer,  of  Martinsburg,  and 
Jno.  F.  Barron,  of  St  Mary's,  for  appel- 
lants. 

O.  D.  Smith,  of  St  Mary's,  for  appellee 
WWey. 

Craig  &  Wells,  of  St  Mary's,  for  appellee 
Boyles. 

RITZ,  J.  This  suit  in  equity  was  institut- 
ed for  the  purpose  of  enforcing  a  claim  which 
the  plaintiff  asserts  against  certain  of  the 
defendants,  who  it  is  claimed  composed  a 
mining  partnership,  and  against  a  corpora- 
tion subsequently  formed  by  such  mining 
partners,  and  to  subject  the  property  former- 
ly owned  by  such  corporation  in  the  hands 
of  some  of  the  defendants,  who  purchased 
part  of  it  at  a  trustee's  sale,  and  part  at  a 
sheriffs  sale  under  an  execution,  to  sale  in 
satisfaction  of  said  debt.  One  Samuel 
Boyles.  another  creditor  of  either  the  part- 
nership or  the  corporation,  or  both,  filed  a 
petition,  joining  the  plaintiff,  and  asking  to 
have  his  claim  enforced  in  this  suit  The 
relief  asked  by  the  plaintiff  and  said  Boyles 
was  granted,  and  the  defendants  K.  Snod- 
grass, G.  W.  Niswander  and  Conrad  Goets 
prosecute  this  appeal. 

It  appears  that  in  the  fall  of  1910  the  de- 
fendant  Walter  Reaser  secured  oil  and  gas 
leases  on  several  tracts  of  land  in  Pleasants 
county,  and  for  the  purpose  of  drilling  a  well 
on  one  of  them  known  as  the  Eddy  tract  he 
Joined  with  him  several  other  person&  It 
Is  not  certain  just  which  of  the  defendants 
were  interested  in  this  project  while  it  was 
being  carried  on.    At  any  rate  the  well  was 
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drilled  in  on  this  Eddy  tract  and  produced 
gas  in  small  quantities,  sudi  small  quantities 
In  fact  that  the  same  was  never  marketed, 
except  among  the  local  Inhahltants.  The 
parties  Interested  at  the  time  the  well  came 
in  determined  to  form  a  corporation,  and  in 
the  month  of  December  the  defendant  Kis- 
wander-Goetz  Oil  &  Gas  Company  was  in- 
corporated under  the*  laws  of  the  state  of 
West  Virginia.  The  plaintiff  was  one  of  the 
parties  Jointly  interested  with  Beaser  in 
the  drilling  of  the  well  on  the  Eddy  farm. 
He  was  also  one  of  the  parties  who  formed 
the  defendant  corporation,  and  to  him,  as 
well  as  all  the  other  parties  Interested,  stock 
was  issued  in  this  corporation,  representing 
the  interests  which  they  severally  held  in 
the  property,  and  all  of  the  property  held  by 
them  in  their  Joint  enterprise  turned  over  to 
the  corporation,  and  it  is  asserted  all  debts 
owing  by  the  mining  partnership  assumed  by 
the  corporation.  This  corporation  was  or- 
ganized in  the  month  of  December,  1910, 
and  immediately  thereafter  it  was  deter- 
mined to  drill  another  well  on  another  tract 
of  land  upon  which  a  lease  was  held,  known 
as  the  Brammer.  tract  To  this  end  the  cor- 
poration entered  into  a  contract  with  one  0. 
P.  Newell,  by  which  Newell  agreed  to  drill 
the  well  for  certain  compensation.  Plaintiff 
also  claimed  that  he  was  employed  at  this 
time  to  do  certain  hauling  and  other  work 
around  this  well,  for  which  the  company 
still  owes  him,  and  which  is  one  of  the  debts 
set  up  in  this  suit  This  well  was  drilled 
in  and  produced  oil,  but  in  such  insignificant 
quantities  that  it  was  never  marketed.  Part 
of  the  compensation  due  Newell  was  paid 
to  him,  but  the  company  was  without  funds 
with  which  to  meet  the  balance,  amounting 
to  something  over  $900.  It  was  also  indebted 
to  a  man  by  the  name  of  Gore  in  the  sum  of 
$400  or  $500  for  supplies  purchased  for  this 
well.  Some  of  the  stockholders,  including 
the  appellants,  advanced  considerable  sums 
of  money  to  meet  the  obligations  of  the  com- 
pany, but  others  of  the  stockholders  de- 
clined to  make  any  advancements  for  this 
purpose.  In  the  siunmer  of  1911  Gore  pro- 
cured a  Judgment  upon  his  debt,  and  the 
company  executed  a  deed  of  trust  upon  the 
Brammer  and  Eddy  leases  to  secure  Newell 
the  payment  of  the  balance  due  him,  with 
the  hope  that  it  would  be  able  to  raise  the 
money  when  the  note,  which  was  given  at 
the  time,  became  due,  and  thus  save  the 
property  of  the  company.     Shortly   before 


plished  at  this  meeting  The  company  was 
unable  to  borrow  any  money;  its  assets  be- 
ing of  a  highly  speculative  and  uncertain 
character.  Six  of  the  stockholders,  however, 
which  included  the  three  appellants  here, 
determined  that  they  would  buy  in  the  prop- 
erty themselves  at  the  sale,  with  a  view  of 
making  an  effort  to  save  some  of  their  in- 
vestments, as  well  as  the  advance;Dents  they 
had  made  to  the  company.  All  of  the  stock- 
holders were  requested  to  go  into  this 
arrangement,  but  only  the  appellants  and 
three  other  stockholders  agreed  to  put  up 
any  money  for  the  purpose.  These  six,  act- 
ing through  the  appellant  Niawander,  bought 
in  the  Eddy  and  Brammer  leases  at  the 
trustee's  sale  for  the  sum  of  $1,450,  and  the 
rest  of  the  property  was  purchased  for  them 
by  the  appellant  K.  Snodgrass  at  a  sherUTs 
sale,  made  under  an  execution  upon  tl^e  Gore 
Judgment  for  the  sum  of  $100.  The  $1,550 
paid  by  them  for  the  property  was  disbursed 
in  the  discharge  of  the  deed  of  trust  for  nine 
hundred  and  some  dollars  and  the  expenses 
of  sale,  and  the  balance  paid  on  the  Judg- 
ment in  favor  of  Gore,  and  a  deed  made  by 
the  trustee  to  Niswander  for  the  Eddy  and 
Brammer  leases,  and  the  properties  there- 
on, and  to  Snodgrass  for  the  other  property. 
This  was  in  the  fall  of  1911.  No  further 
development  has  been  had  upon  the  property, 
and  no  claim  has  ever  been  asserted  to  it  by 
any  other  stockholder  since  that  time.  In 
order  to  keep  these  leases  alive  it  was  nec- 
essary to  pay  rentals  to  the  owners  of  the 
property.  For  some  time  these  rentals  were 
paid  by  the  purchasers  at  the  sales.  Even- 
tually, however,  three  of  them  became  dis- 
satisfied, and  did  not  care  to  make  any 
further  advancements  for  the  purpose  of 
protecting  the  property,  thinking  that  they 
would  never  be  able  to  realize  anything  upon 
the  investment,  and  preferring  to' lose  what 
they  had  in  it  rather  than  to  put  in  any 
more.  With  this  view  they  assigned  and 
transferred  to  the  appellants  all  of  their  in- 
terest in  the  leases  for  the  consideration  that 
they  would  not  be  called  upon  to  pay  up  their 
share  of  the  money  advanced  by  the  appel- 
lants to  meet  the  rentals  on  the  leases,  so 
that  since  that  time  the  three  appellants 
have  claimed  to  own  all  of  this  property,  and 
so  claimed  at  the  time  of  the  institution  of 
this  suit. 

The  plaintiff  claims  that  while  the  corpo- 
ration was  drilling  a  well-  on  the  Brammer 
farm  it  contracted  with  him  to  do  certain 


this  note  became  due  a  meeting  of  the  stock-   hauling  and  certain  other  work,  for  which 


holders  was  called  for  the  purpose  of  making 
arrangements  to  meet  the  same  and  the  Gore 
Judgment  Many  of  the  stockholders  refused 
to  put  up  any  more  money,  while  some  of 
the  stockholders  desired  to  make  an  assess- 
ment against  the  stock  and  raise  the  money 
and  pay  off  the  debts.    This  could  not  be 


it  owed  him  the  sum  of  $550,  upon  which 
certain  payments  were  made,  reducing  the 
amount  to  the  sum  of  three  hundred  and  odd 
dollars,  which  he  claims  is  still  due  him,  and 
there  seems  to  be  no  doubt  about  this.  As 
before  stated,  he  was  one  of  the  stockholders 
of  the  defendant,  having  procured  his  stock 


done,  of  course,  without  the  consent  of  all  i  in  lieu  of  the  interest  he  had  in  the  partner, 
the  stockholders,  so  that  nothing  was  acoom- 1  ship  which  drilled  the  well  on  the  Eddy  farm. 
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which  interest  was  given  to  him  in  payment 
for  certain  work  that  he  did  in  connection 
with  drilling  that  well,  all  of  the  other  par- 
ties paying  in  money  for  their  interests.  He 
claims  further  that  he  was  employed  by  the 
defendant  Reaser,  representing  the  partner- 
ship which  drilled  the  well  on  the  Eddy  farm, 
to  look  after  the  community  property,  and 
was  to  receiTe  $10  a  month  for  his  services, 
and  that  he  continued  to  perform  these  serv- 
ices after  the  corporation  was  formed,  and 
has  been  doing  so  down  to  the  institution  of 
this  suit,  for  which  he  claims  nothing  has 
ever  been  paid  to  him.  This  contract,  he 
claims,  was  made  about  two  months  before 
the  corporation  was  organized,  so  that,  if 
he  is  correct,  about  $20  of  this  amount  was 
earned  before  the  organization  of  the  corpo- 
ration, and  the  balance  of  it  since  that  time. 
It  is  significant,  however,  that  during  all  of 
these  years,  and  while  the  company  was  a 
gohig  concern,  he  never  rendered  any  ac- 
count for  any  such  compensation,  In  fact 
made  no  request  upon  anybody  for  the  pay. 
ment  thereof,  and  not  until  the  bringing  of 
this  suit  was  any  claim  ever  made  by  him 
therefor.  The  other  part  of  his  claim  is 
made  up  of  rentals  upon  a  lease  which  was 
held  -upon  his  land.  At  the  time  that  Reaser 
was  taking  up  the  leases  he  secured  one  from 
the  plaintiff  upon  a  tract  of  land  owned  by 
him.  Plaintiff  says  that  the  rentals  due  un- 
der this  lease  were  paid  until  about  four 
years  before  he  was  giving  his  testimony, 
since  which  time  no  rentals  have  been  paid. 
He  claims  in  his  bill  that  the  purchases 
made  by  Snodgrass  and  Niswander  were  for 
the  benefit  of  the  corporation  under  an  agree- 
ment that  the  property  would  be  bought  In 
by  them  and  held  for  the  corporation. 

One  Samuel  Boyles,  who  claims  to  have 
furnished  certain  material  for  the  partner- 
ship, as  well  as  for  the  corporation,  had  a 
suit  pending  in  the  circuit  cdurt  of  Pleasants 
county  to  recover  the  amount  claimed  to  be 
due  him.  An  order  was  entered,  staying  the 
prosecution  of  that  suit  and  requiring  Boyles 
to  file  a  petition  in  this  suit  asserting  his 
claim.  This  was  done  by  him.  This  claim 
is  made  up  of  items  consisting  of  the  pur- 
chase money  for  materials  which  Boyles 
claims  he  furnished  to  Reaser  for  the  bene- 
fit of  the  Joint  enterprise,  and  comi>ensa- 
tlon  for  the  use  of  certain  other  materials 
that  were  furnished. 

The  appellants  deny  that  the  purchases  of 
Snodgrass  and  Niswander  made  at  the  trus- 
tee's sale  and  the  sheriff's  sale  were  for  the 
benefit  of  the  Company,  but  assert  that  the 
same  were  made  by  them  on  behalf  of  them- 
selves, and  their  associates,  for  the  purpose 
of  protecting  their  Interests,  and  that  all  of 
the  money  paid  out  therefor  was  the  money 
of  themselves  and  their  associates.  They 
deny  any  liability  on  account  of  any  of  the' 
claims  set  up  by  the  plaintiff  or  the  petition- 
er Boyles,  claiming  that  they  were  not  mem^ 


hers  of  the  partnership  whidi  drilled  the 
well  on  the  Eddy  farm,  having  acquired 
their  interest  after  that  time,  and  that  so 
far  as  the  said  debts  are  debts  of  the  corpo- 
ration they,  as  stockholders  thereof,  are  not 
liable  therefor,  and  also  pleaded  the  stat- 
ute of  limitations  against  said  debts.  The 
court  below  granted  the  relief  asked,  and 
decreed  the  property  which  had  been  bought 
by  Niswander  and  Snodgrass,  and  formerly 
owned  by  the  corporation,  to  sale  in  satisfac- 
tion of  the  claims  of  the  plaintiff  and  said 
Boyles,  holding  that  the  claim  of  the  plain- 
tiff for  work  done  In  drilling  the  Brammer 
well,  and  Boyles'  claim  were  first  liens  upon 
this  property,  and  would  have  to  be  paid  out 
of  the  proceeds  of  the  sale  before  the  appel- 
lants were  allowed  to  participate  therein, 
notwithstanding  it  dearly  appears  that  the 
appellants  had  furnished  all  of  the  money 
to  pay  off  the  liens,  which  it  is  admitted  were 
valid  liens  against  this  property  at  the  time 
of  the  sale,  the  effect  of  the  decree  being  to 
hold  that  the  purchases  made  by  Snodgrass 
and  Niswander  were  for  the  benefit  of  the 
plaintiff  and  Boyles  individually,  inasmuch 
as  the  decree  relieves  the .  property  from 
these  liens  for  their  Individual  benefit 

[1]  According  to  the  plaintiff,  the  mining 
partnership  which  existed  prior  to  the  or* 
ganizatlon  of  the  corporation  was  not  in- 
debted to  him  In  the  sum  of  more  than  $20 
for  two  months'  services,  which  he  claims 
to  have  rendered,  at  $10  a  month.  All  of 
the  rest  of  his  claims  'accrued  subsequent  to 
the  organization  of  the  corporation  in  which 
he  was  a  stockholder.  It  is  admitted  that 
the  partnership  ceased  business  at  the  tima 
of  the  organization  of  the  corporation,  and 
that  all  of  its  assets  of  every  kind  and  char- 
acter were  taken  over  by  the  corporation, 
which  likewise  assumed  to  pay  all  of  its 
debts.  This  was  more  than  five  years  prior 
to  the  institution  of  this  suit,  so  that  any 
claim  that  the  plaintiff  may  have  against 
the  appellants  was  barred  by  the  provision 
of  section  6  of  chapter  104  of  the  Code  (sec. 
4419)  pleaded  by  appellants,  barring  any 
suit  by  one  partner  against  his  copartner 
after  five  years  from  the  cessation  of  the 
dealings  in  which  they  are  Interested  to- 
gether. 

The  claim  set  up  by  the  petitioner  Boyles 
also  originated  more  than  five  years  before 
he  filed  his  petition  in  this  suit,  and  it  would 
be  barred  by  the  statute  of  limitations  were 
it  not  for  the  fact  that  It  appears  that  he  bad 
brought  an  action  of  assumpsit,  within  the 
statutory  period,  to  enforce  his  dalm,  which 
suit  is  still  pendhag. 

[2]  So  far  as  the  claims  of  these  parties 
against  the  corporation  are  concerned,  their 
right  to  enforce  the  same  in  this  suit  is  de- 
pendent upon  whether'  the  purchases  made 
by  Snodgrass  and  Niswander  were  for  the 
benefit  of  all  of  the  stockholders  of  the  cor- 
poration or  only  for'4he  benefit  of  such  as 
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paid  in  their  money  for  the  purpose  of  enab- 
ling them  to  make  the  purchases.  There 
seems  to  be  no  real  conflict  in  the  evidence 
upon  this  point.  It  is  true  the  plaintiff  and 
one  witness,  McFarland,  testify  that  the 
purchases  were  made  for  the  benefit  of  the 
corporation.  They  made  these  answers  to 
<]uestions  by  counsel  for  the  plaintiff  as  to 
whether  or  not  Snodgrrafis  and  Niswander 
made  these  purchases  for  their  own  benefit 
-or  tile  benefit  of  the  corporation,  their  an- 
swers being  that  they  purchased  for  the 
benefit  of  the  corporation.  But  both  of  them 
in  their  explanation  of  this  conclusion  state 
that  the  understanding  was  that  the  pur- 
chases were  to  be  made  by  Snodgrass  and 
Niswander  with  money  contributed  by  the 
stockholders,  and  that  all  stockholders  who 
contributed  would  be  interested  in  the  pur- 
chases. Plaintiff  admits  that  he  did  not  con- 
tribute, but  declined  to  do  so,  so  that  upon 
his  own  statement  he  was  not  interested  in 
these  purchases.  He  says,  however,  that, 
inasmuch  as  the  corporation  owed  him,  he 
-should  have  his  interest  without  being  re- 
quired to  put  up  any  money  to  assist  in 
making  the  purchases.  ■  He  does  not  even 
suggest,  however,  that  the  parties  who  did 
put  up  the  money  ever  agreed  to  take  him 
in  on  any  such  terms.  As  a  matter  of  fact, 
it  appears  that  every  one  of  them  had  ad- 
vanced in  money  quite  as  much  as  the  corpo- 
ration owed  the  plaintiff  for  his  work  at  that 
time,  and  there'^  is  no  reason  for  thinking 
that  they  were  willing  to  put  up  the  addi- 
tional sum  necessary  to  purchase  the  prop- 
erty and  buy  It  in  for  the  benefit  of  them- 
selves and  the  plaintiff  without  calling  upon 
lilm  to  put  up  any  money  for  the  purpose. 
McFarland,  the  plaintiff's  other  witness,  tes- 
tifies that  the  understanding  was  that  such 
of  the  stockholders  as  would  pay  their  pro- 
portionate part  of  the  money  to  be  raised  In 
order  to  purchase  the  property  should  be 
Interested  therein;  that  he  paid  his  part  of 
the  money,  and  that  he  was  given  such  in- 
terest, which  he  held  until  he  became  con- 
vinced that  it  was  futile  to  attempt  to  realize 
anything  upon  his  Investment,  when  he 
transferred  this  interest  to  the  appellants. 
All  of  the  other  witnesses  corroborate  Mc- 
Farland in  this  regard.  They  say  that  an 
endeavor  was  made  to  raise  this  money  by 
an  assessment  upon  the  stockholders,  but 
that  the  greater  part  of  the  stockholders  de- 
clined to  submit  to  such  assessment,  and  It 
was  then  proposed  that  such  of  them  as 
eared  to  make  the  effort  to  realize  anything 
upon  their  Investment  out  of  the  property 
join  together  and  raise  a  fund  to  purchase 
the  same;  that  this  was  accordingly  done, 
and  that  the  three  appellants  and  three  other 
stockholders  did  raise  the  fund,  and  did  pur- 
chase the  property;  and  that  nobody  else 
made  any  contril^utlon  thetreto.  There  is  no 
suggestion  of  any  collusion  or  any  fraud  in 
referenoe  to  the  sales.    In  fact,  from  the  ai^ 


pearances  at  that  time,  it  would  seem  that 
the  amount  paid  for  tills  property  tit  these 
sales  was  very  much  more  than  could  reason- 
ably be  expected  to  be  realized  foisit  from 
any  other  source.     It   was  nonproductive; 
two  wells  had  been  drilled  without  sufficient 
production  to  justify  marketing  the  same, 
and  it  was  highly  improtmble  that  the  leases 
could  be  so  handled  as  to  realize  anything 
therefrom.     The  six  stockholders,  howevor, 
who  put  up  their  money  to  make  the  pur<^s- 
es  were  willing  to  take  the  chance,  and  now 
by  the  tlecree  of  the  court  the  property  is  tafc* 
en  away  from  them  and  made  subject  to  the 
debt  of  the  plaintiff  and  the  petitioner  Boyles 
as  first  liens,  without  making  any  provision 
for  refunding  to  them  the  amount  which  they 
paid  to  relieve  It  of  the  Uens  which  were 
superior  in  dignity  to  the  claims  of  Boyles 
and  the  plaintiff,  or  to  recompense  them  for 
the  money  which  they  have  paid  out  since 
in  the  way  of  rentals  in  order  to  keep  the 
leases  from  becoming  forfeited.     The  only 
ground  we  can   see  in   the  evidence  upon 
which  the  appellants  can  be  held  as  having 
purchased  this  property  for  the  benefit  of 
the  corporation  is  that  they  were  officers 
and  stockholders  of  the  corporation.     This 
status  required  of  them   the   utmost   good 
faith.    The  evidence  clearly  shows  that  all 
of  their  acts  In  connection  with  the  corpo- 
rate interests   were   In   entire   good   faith. 
Bvery   stockholder  *waa  given   the   fullest 
opportunity   to  protect  his   Interest  in  the 
same  way  that  they  attemtited  to  protect 
theirs.     It  was  not  within  their  power  to 
compel    the   other   stockholders    to   protect 
their  Interests,  nor  is  it  within  the'  power  of 
the  other  stockholders  at  this  time  to  compel 
them  to  surrender  the  property  which  they 
purchased  when  there  is  no  suggestion  that 
they  did  not  have  the  same  opportunity,  and 
as  full  and  complete  opportunity  as  the  ap- 
pellants had   to  protect  themselves  in  the 
first  Instance.    There  Is  no  reason  why  cor- 
porate  officers    and    stockholders   may    not 
purchase  the  property  of  the  corporation  at 
an  execution  sale  or  at  a  sale  under  a  deed 
of  trust,  provided  the  purchase  is  free  from 
fraud,  and  is  in  good  faith,  and  has  not 
been  accomplished   by  any  deception   prac- 
ticed upon  the  other  stockholders..    This  is 
well  established  by  the  authorities.    8  Cook 
on  Corporations,  §  653 ;  Twin-Lick  Oil  Co.  ^, 
Marbury,  W  U.  S,  587,  23  U  Ed.  328;  Os- 
bome's  Adm*x  v.  Monks  (Ky^  21  S.  W.  101; 
Potvin  v.  Denny  Hotel  Co.,  26  Wash.  800, 
66  Pac.  376;  McKittrlck' v.  Arkansas  Central 
By.  Co.,  152  U.  S.  473,  14  Sup.  Ct  661,  88  L 
Ed.  518;  Relender  v.  Riggs,  20  Colo.  App 
428,  79  Pac.  828 ;  Snediker  v.  Ayers,  146  Cal. 
407,  80  Pac.  511 ;  Ready  v.  Sn^th,  170  Mo. 
163,  70  S.  W.  484 ;  Inglehatt  v.  Thousand  Is- 
land Hotel  Co.,  109  S,  Y.  454,  17  N.  E.  358; 
Lucas  V.  Friant,  111  Mich.  426,  69  N.  W.  735 ; 
Webb  V.  Rockefeller,  66  Kan.  160,  71  Pac 
288.    Our  oim  case  of  George  S.  Warren  Ca  * 
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V.  A.  L.  Black  Coal  Ck).,  102  S.  E.  672,  is 
direct  authority  for  the  proposition  we  have 
here.  In  that  ease  creditors  of  a  corpora- 
tion  were  seeking:  to  hold  the  purchasers  of 
its  assets  at  a  judicial  sale  liable  for  the 
debts  not  paid,  upon  the  same  ground  that 
is  asserted  here,  that  the  purchasers  were 
the  officers  and  stockholders  of  the  corpo- 
ration, and  we  held  that  in  the  absence  of 
any  showing  of  fraud  or  collusion  no  relief 
could  be  granted. 

In  this  case  the  plaintiff  has  no  right  to 
maintain  this  suit  to  settle  the  affairs  of 
the  partnership  by  which  the  Eddy  well  was 
drilled,  for  the  reason  that  his  claim  is 
barred  by  the  statute  of  limitations,  which 
the  appellants  relied  upon.  He  cannot  main- 
tain a  suit  to  wind  up  and  settle  the  affairs 
of  the  corporation  because  it  appears  that 
aYl  of  its  property  has  been  sold  and  its  fran- 
chises forfeited  by  the  state.  The  petitioner 
Boyles  was  neither  a  member  of  the  partner- 
ship, nor  a  stockholder  in  the  corporation, 
so  that  there  is  no  Jurisdiction  in  equity  to 
entertain  his  daim  against  the  partners.  He 
has  a  suit  at  law  still  pending  for  the  en- 
forcement of  that  claim,  and  he  can  have  all 
the  relief  to  which  he  may  be  entitled  in  that 
suit. 

Our  conclusion,  therefore,  is  to  reverse  the 
decree  of  the  circuit  court  of  Pleasants  coun- 
ty and  dismiss  the  bill,  as  well  as  the  peti- 
tion of  Boyles,  without  prejudice  to  the 
plaintiff  or  said  Boyles  to  assert  any  claims 
they  may  be  entitied  to  in  any  proper  forum. 

LYNCH,  J.,  absent 


(8$  W.  Va.  51») 

FRYMIER  V.  LORAMA   R.  CO.    (No.  3747.) 

(Supreme  Court  of  Appeals  of  West  Virginia, 

May  18, 1920.) 

(Bylldbu»  by  the  Court,) 

1.  Dismissal  and  nonsuit  <8=»7(3)  —  Plaintiff 
cannot  take  nonsuit  after  Joinder  In  demurrer 
to  evidence  and  jury's  retirement. 

Plaintiff  cannot  take  a  nonsuit  after  joinder 
in  a  demurrer  to  the  evidence  and  retirement 
of  the  jury  from  the  bar  to  assess  the  damage. 

2.  Appeal  and  error  <&=:»tl98  —  After  reversal 
and  remand  for  error  In  granting  new  trial, 
held  that  trial  court  should  render  Judgment 
on  demurrer  to  the  evidence.  . 

Where,  upon  a  demurrer  to  evidence,  the 
trial  court  erroneously  sets  aside  the  verdict 
of  the  jury  and  grants  plaintiff  a  new  trial,  and 
on  writ  of  error  to  this  court  the  order  granting 
a  new  trial  is  reversed,  and  the  cause  remanded 
for  further  proceedings,  the  court  should  ren- 
der judgment  upon  the  demurrer  to  the  evi- 
dence. 


3.  Appeal  and  error  ^=»l2l6~Errort  on  sec- 
ond trial  held  not  reviewed,  but  cause  remand- 
ed, with  direction  to  enter  Judgment  on  de- 
murrer to  evidence  made  at  first  trial. 
But  if,  instead  of  pronouncing  judgment  up- 
on the  demurrer  to  the  evidence,  the  court  per- 
mits plaintiff  to  withdraw  his  joinder  in  the  de- 
murrer and  take  a  nonsuit,  over  the  objection 
and  exception  of  defendant,  and  thereafter  re- 
instates the  case  on  the  docket,  and  another 
trial  thereof  is  had  which  is  brought  up  on  writ 
of  error,  this  court  will  not  review  the  alleged 
errors  committed  in  the  progress  of  the  sec- 
ond trial,  but  will  reverse  the  judgment  and  re- 
mand the  cause  for  the  court  to  render  judg- 
ment upon  the  demurrer  to  the  evidence  on  the 
first  triaL 

Error  to  Circuit  Court,  Ritchie  County. 

Action  by  R.  B.  U  Frymier  against  the 
Lorama  Railroad  Company.  On  the  first 
trial  defendant  demurred  to  plaintiff's  evi- 
dence, in  which  demurrer  plaintiff  joined, 
and,  after  a  conditional  verdict  for  plaintiff, 
his  motion  was  sustained,  and  on  defendant's 
writ  of  error  the  Supreme  Court  of  Appeals 
(76  W.  Va.  98,  85  S.  B.  26)  reversed  and  re- 
manded for  judgment  on  the  demurrer  to  the 
evidence,  whereupon  the  trial  court  reinstat- 
ed the  case  for  second  trial,  and,  after  a  con- 
ditional verdict  for  plaintiff,  entered  judg- 
ment, for  defendant  on  the  demurrer  to  the 
evidence,  and  plaintiff  brings  error,  and  de- 
fendant cross-assigns  error.  Reversed  and 
remanded,  with  direction  to  render  judgment 
on  the  demurrer  to  the  evidence  heard  on  the 
first  trial. 

Adams  &  Cooper. and  R.  S.  Blair,  all  of 
Harrisville,  for  plaintiff  in  error. 

S.  A.  Powell,  of  Harrisville,  for  defendant 
in  error. 

WILLIAMS,  P.  This  is  the  second  time 
this  case  has  been  here.  The  first  time  it 
was  upon  writ  of  error  awarded  defendant, 
and  it  is  now  here  at  the  instance  of  plaintiff. 
The  report  of  the  first  review  is  found  in  76 
W.  Va.  96,  85  S.  E.  26.  The  following  is  a 
brief  r6sum6  of  the  case  up  to  this  time: 

After  all  the  evidence  had  been  introduced 
on  the  first  trial  the  defendant  demurred  to 
plaintiff's  evidence,  in  which  demurrer  plain- 
tiff joined,  and,  after  the  jury  had  returned  a 
conditional  verdict  assessing  plaintiff's  dam- 
ages, defendant  moved  to  set  it  aside  on  the 
ground  of  excessiveness.  In  this  motion 
plaintiff  joined,  and  asked  leave  to  with- 
draw his  joinder  in  the  demurrer,  and  moved 
the  court  for  a  new  trial  on  the  grounds  of 
surprise  and  after-discovered  evidence,  and 
presented  aflldavlts  of  two  witnesess  to  show 
the  materiality  of  the  evidence  and  that  due 
diligence  was  used  before  the  trial  to  discov- 
er it.  The  lower  court  sustained  plaintiff's 
motion,  permitted  him  to  withdraw  his  join- 
der in  the  demurrer,  and  awarded  him  a  new 


^ssFor  other  caMS  see  tame  topic  and  KBY-NtJMBISR  in  all  Key-Numbered  Di^esti  and  Indexea 


W.Va.) 


FRYMIER  V.  IX)RAMA  R.  CO. 
(108  a.B.) 


367 


trial,  solely  on  the  ground  of  the  after-dis- 
covered evidence.  But  this  court  reversed 
that  ruling  on  the  ground  that  there  was  no 
surprise,  and  the  after-discovered  evidence 
did  not  show  sufficient  grounds  for  a  new 
trial,  and  remanded  the  case  for  judgment  to 
be  pronounced  on  the  demurrer  to  evidence. 
But,  instead  of  following  the  course  thus  in- 
dicated, the  trial  court,  on  motion  of  plain- 
tiff, permitted  him  to  withdraw  his  Joinder 
in  the  demurrer  and  take  a  nonsuit,  and,  on 
payment  of  the  costs  and  $5  damages  fixed 
by  the  statute,  reinstated  the  cause  and  per- 
mitted plaintiff  to  have  another  trial,  all  of 
which  proceedings  were  had  over  the  objec- 
tion and  exception  of  the  defendant 

On  the  second  trial,  after  all  the  evidence 
for  both  plaintiff  and  defendant  was  intro- 
duced, defendant  again  demurred  to  the  evi- 
dence, in  wliich  plaintiff  Joined,  and  the  Jury 
returned  a  conditional  verdict,  assessing 
plaintiff's  damages  this  time  at  $600,  an 
amount  more  than  $800  less  than  the  Jury 
assessed  on  the  previous  trial,  and,  on  the 
demurrer  to  the  evidence,  the  court  found  in 
favor  of  defendant  and  entered  Judgment  ac- 
cordingly, and  to  that  Judgment  plaintiff 
prosecutes  this  writ  of  error.  Defendant,  in 
brief  of  counsel,  also  cross-assigns  error. 

[1-3]  For  the  reasons  about  to  be  given,  it 
is  useless  to  review  the  evidence  of  the  sec- 
ond triaL  The  principal  error  cross-assigned 
is  that  the  court  erred  in  permitting  plaintiff 
to  withdraw  his  joinder  in  demurrer  and 
take  a  nonsuit  after  the  case  was  remanded. 
We  are  of  the  opinion  that  this  assignment 
is  well  founded.  The  first  trial  had  ended, 
and  this  court  held  there  was  no  surprise, 
and  no  grounds  for  a  new  trial  had  been 
:^K>wn.  Surely,  then,  plaintiff  was  not  enti- 
tled to  another  trial.  But,  by  indirection,  he 
has  obtained  that  which  he  was  not  entitled 
to,  a  second  trial,  when  no  error  affecting  the 
verdict  .appears  in  the  first. 

This  court  on  the  former  appeal  passed  on 
all  the  questioi\s  then  properly  presented  and 
reviewed  the  evidence,  but  only  for  the  pur- 
pose of  passing  upon  the  merits  of  defend- 
ant's motion  to  set  aside  the  verdict  on  the 
ground  of  excessiveness,  and  held  that  the 
evidence  sustained  the  assessment  made  by 
the  Jury,  provided  plaintiff  was  entitled  to 
recover  any  damages.  The  evidence  was  not 
considered  on  the  merits  of  the  case  for  the 


purpose  of  passing  on  the  demurrer  there- 
to because  the  court  below  had  not  passed 
on  that  question  and  remanded  the  cause  for 
the  court  below  to  decide  it  in  the  first  in- 
stance. After  it  had  been  determined  on  ap- 
peal that  no  grounds  existed  for  setting 
aside  the  verdict  on  the  motion  of  either  the 
plaintiff  or  the  defendant,  and  the  case  was 
remanded,  there  remained  but  one  thing  to  be 
done,  and  that  was  to  pronounce  judgment 
upon  the  demurrer  to  the  evidence.  The  Jury 
had  performed  its  part  in  the  trial  and  had 
b^n  discharged.  Defendant  had  a  right  to 
withdraw  the  case  from  the  Jury  by  demur- 
ring to  the  evidence,  and  plaintiff  could  not 
complain  of  this.  After  the  case  was  re- 
manded, it  was  too  late  for  plaintiff  to  take 
a  nonsuit.  He  should  have  done  so  before 
the  Jury  retired  from  the  bar  to  consider  of 
Its  verdict  Section  11,  c.  131,  Code  W.  Va. 
(sec.  4920).  After  the  judgment  granting  a 
new  trial  was  reversed,  and  the  case  sent 
back,  it  was  in  the  same  condition  that  it 
would  have  been  in  If  the  lower  court  had 
overruled  plaintiff's  motion  for  a  new  trial, 
and  the  only  procedure  properly  to  be  taken 
then  was  the  rendition  by  the  court  of  its 
Judgment  on  the  demurrer  to  the  evidence. 

At  common  law  a  plaintiff  could  take  a 
nonsuit  at  any  time  before  the  Jury  returned 
its  verdict  (3  Bouvier,  Law  Diet  p.  236S),  but 
now,  by  virtue  of  a  statute  enacted  in  Vir- 
ginia in  early  times,  and  adopted  by  this 
state  (section  11,  c.  131,  Code),  he  cannot  do 
so  after  the  Jury  retires  from  the  bar  to  con- 
sider of  its  verdict  The  rule  is  the  same 
whether  the  case  is  submitted  to  the  Jury  on 
the  merits  or  on  a  demurrer  to  evidence.  If 
a  plaintiff,  upon  a  demurrer  to  evidence, 
could  suffer  a  nonsuit,  after  the  jury  had  as- 
sessed the  damages,  he  could  thus  avoid  the 
assessment  and  have  another  trial,  even 
though  he  may  have  no  ground  for  having  the 
verdict  set  aside,  and  the  law  will  not  per- 
mit him  to  accomplish  indirectly  what  he 
could  not  accomplish  directly. 

We  reverse  the  Judgment,  and  remand  the 
cause,  with  direction  to  the  lower  court  to 
render  Judgment  upon  the  demurrer  to  the 
evidence  heard  on  the  first  trial* 

Reversed  and  remanded. 

LYNCH,  J.,  absent 
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(86  W.  V».  617) 

STATE  «x  r«l.  WHITE  v^  MINGO  COUNTY 
COURT  et  ai.    (No.  4111.) 

(Supreme  CJourt  of  Appeals  of  West  Virginia. 

May  18, 1920.) 

(SyUabua  hy  i^o  Cawri.) 

t.  Mandamus  ^=»74(2)— Remedy  under  stat- 
ute to  compel  registrars  and  county  courts  to 
make  proper  registration. 

Mandamus  is  given  by  statute  as  a  remedy 
to  compel  registrars  and  county  courts  to  make 
proper  registration  of  voters  for  election  pur- 
poses. 

2.  Mandamus  ^=s>l48— Citizen,  voter,  and  tax- 
payer may  Invoice  writ  to  compel  proper  reg- 
Istratlon. 

Such  registration  being  a  public  matter,  a 
citizen,  voter,  and  taxpayer  has  such  interest  in 
it  as  enables  him  to  invoke  mandamus  to  com- 
pel proper  performance  thereof  by  the  oflEicers 
charged  with  the  duty. 

3.  Elections  ^=»l  i 2— County  court  should  com- 
pel a  registrar  to  Include  names  Included  by 
another  registrar  before  revising  registra- 
tion for  that  precinct. 

If  registrars  disagree  about  the  eligibility 
of  voters  for  registration,  when  proceeding  or 
acting  under  section  96a(3),  c.  3,  Code  1918 
(Code  Supp.  1918,  c.  3,  f  98a.  III.  [sec  123]), 
in  consequence  of  which  the  list  of  one  cotntains 
names  not  on  the  other,  and  the  registrar 
from  whose  list  the  names  in  question  have 
been  omitted  has  refused  to  put  them  on,  it  is 
the  duty  of  the  county  court  to  do  so,  before  It 
begins  the  work  of  revision  and  correction  of 
the  registration  for  that  predncL 

Original  mandamus  by  the  State,  ^n  the 
relation  of  M.  Z.  White,  against  the  County 
€k)uTt  of  Mingo  County  and  othera.  Writ 
awarded. 

Goodykoontz,  Scherr  &  Slaven,  of  William- 
son, for  relator. 

W.  H.  Bronson,  of  Williamson,  for  re- 
spondents. 

POFFENBARGER,  J.  The  registrars  of 
roter9  in  three  precincts  in  Mingo  county 
having  disagreed  as  to  the  eligibility  of  per- 
sons for  registration,  In  their  procedure  un- 
der section  98a  (3),  c  3,  Code  1918  (Code  Supp. 
1918,  c.  3,  t  dSa.  III.  [sec.  123])^  the  names 


on  one  list  for  one  precinct  exceeded  those  on 
the  other  by  about  160,  in  another  precinct 
by  about  23,  and  in  another  by  about  15.  In- 
stead of  adding  these  names  to  the  duplicate 
or  other  lists,  the  county  court  of  that  county 
requires  the  eligibility  of  each  omitted  person 
to  be  shown  as  a  condition  precedent  to  entry 
of  his  name  on  the  Ust  from  which  it  was 
omitted.  The  relator  seeim  a  writ  of  man- 
damus requiring  that  body  to  reconcile  the 
lists'  by  addition  of  the  omitted  names. 

[1]  Mandamus  is  a  proper  remedy,  notwith- 
standing the  right  of  appeal  the  statute  pur- 
ports to  give,  for  mandamus  also  is  expressly 
given  as  a  remedy  by  section  16  of  the  Reg- 
istration Act  (Code  Supp.  1918,  &  8,  i  96a. 
XVI.  [sec.  136]). 

[2,  3]  Since  registration  of  voters  is  a  pub* 
lie  matter,  the  relator,  as  a  dtixen,  voter,  and 
taxpayer,  has  indubitable  right  to  oompel  per- 
formance of  the  duty. 

The  duty  he  seeks  to  have  performed  la 
clearly  imposed  by  the  statute.  Section  98a 
(3),  c.  3,  0)de  1918.  An  effort  is  made  in  argu- 
ment to  limit  the  statute  to  cases  of  complete 
failure  of  one  registrar  to  act,  but  its  terms 
win  not  bear  that  interpretation.  It  says  the 
registrar  "so  refusing  or  failing"  shall  copy 
the  names  of  persons  registered  by  the  other, 
and  makes  it  the  duty  of  the  county  court  to 
do  so,  in  case  of  his  refusal.  It  assumes  that 
he  is  still  registrar.  The  law  plainly  contem- 
plates registration  of  every  person  either  reg- 
istrar deems  eligible,  in  the  first  Instance,  and 
a  weeding  out  process  afterwards.  That  the 
other  plan  might  be  better  Is  immaterial.  The 
law  is  to  be  enforced  as  the  Legislature  made 
it.  There  will  be  ample  time  for  the  weeding 
out  process,  since  the  general  election  in  which 
it  is  most  important  does  not  occur  until  No- 
vember. * 

In  one  precinct^  the  county  court  has  strudc 
oflT  one  name  put  on  by  both  registrars  and 
then  erased  by  one  of  them.  That  name 
must  be  restored.  The  person  it  designates 
is  entitled  to  notice  and  regtilar  procedure. 
Code  1918,  c.  3, 1  98a  (7)  (Code  Supp.  1918,  c. 
3,  f  98a.  VII.  [sec  127]). 

The  relator  haying  shown  clear  right  to 
the  writ.  It  will  be  awarded. 

I/YNCH,  J.,  absent 
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BOARD  OF  TRUSTEES  OF  PLYMOUTH 

GRADED  SCHOOL  QIST.  v.  PRUDEN 

&  CO.  (No.  67.) 

(Supremft  Court  of  North  Carolina.     June  2, 

1920.) 

« 

1.  Soheels  and  soheol  distrlots  <=s>75— Powtr  to 
erect  school  biltilno  inoliMles  power  to  pro- 
vide equipment 

Statutory  power,  aa  in  Private  Lawe  1919, 
c  128,  given  a  school  district  to  erect  school 
building,  includes  the  power  to  provide  the  ordi- 
nary equipment,  which  consists  in  great  part  of 
seats  and  desks  for  the  pupils. 

2.  Schooflt  and  sehoci  districts  .<8=»97 (4) —Fixed 
levy  for  Interest  and  sinking  fund  in  resoiu* 
tion  submitting  bond  issue  to-  voters  would 
not  affect  statutory  right  to  levy. 

Private  Laws  1919,  c.  128,  authorizing  Ply- 
mouth Graded  School  District  to  issue  bonds 
with  consent  of  voters  for  erection  of  school 
building  giving  commissioners  power  to  levy 
sufficient  tax  to  cover  interest  and  sinking  fund 
would  control  resolution  submitting  to  the 
voters  along  with  question  of  issue  of  bonds, 
Aether  levy  in  fixed  amonnt  would  be  made 
for  interest  and  sinking  funds  especially  where 
bonds  were  in  hands  of  bona  fide  purchaser. 


3.  Schools  and  school  distrlcto  ^=»97(5)— P«r* 
chaser  of  bonds  cannot  refuse  issue  because 
of  a  fixed  levy  for  interest  and  sinking  fund. 
Where  under  Private  Laws  1919,  c.  128,  re- 
lating to  Plymouth  gVaded  school  district,  an 
election  is  held  and  bonds  authorized,  contract 
purchaser  of  the  bonds  cannot  refuse  issue  be- 
cause resolution  calling  election  submitted  ques- 
tion of  a  fixed  levy  for  interest  and  sinking  fund 
which  at  time  was  more  than  sufficient,  though 
such  levy  might  on  decrease  of  valuation  be  in- 
sufficient, since  such  fact  does  not  affect  valid* 
itj^  of  bonds. 


(108  S.B.) 

shall  be  for  the  issue  of  160,000  of  bonds 
for  the  purpose  designated  and  for  the  levy- 
ing of  a  tax  suffldent  to  retire  said  bonds* 
and  again,  in  section  8>  "that  if,  in  the  elec^ 
tion  provided  for  in  this  act,  the  majority  of 
the  qualified  voters  of  said  district  shall  have 
voted  'For  school  trends  and  taxes'  and  the 
said  bonds  shall  have  been  issued  and  sold, 
the  board  of  *  *  *  commissioners  is 
hereby  authorized  and  directed  to  levy  annu- 
ally upon  the  property  and  polls  of  the 
*  *  *  district  a  special  tax  sufficient  to 
prpvide  for  the  payment  of  the  interest  on 
such  bonds  and  to  create  a  sinking  fund  suffi- 
cient to  retire  such  bonds  at  their  maturity." 
The  bonds  having  been  prepared,  the  defend- 
ants agreed  to  purchase  the  same  at  a  stipu- 
lated price,  and  now  resist  payment  on  the 
ground :  First,  that  In  the  resolution  of  the 
county  commissioners  ordering  the  election, 
it  is  provided  that  the  proceeds  of  the  bonds 
are  to  be  used  for  the  equipment  as  well  as 
the  erection  of  the  buildings;  second,  that 
in  said  resolution  it  is  provided  that  the 
maximum  annual  tax  for  the  payment  of  the 
Interest  and  final  retirement  of  said  bonds 
shall  be  75  cents  on  property  and  $2.26  on  the 
poll. 

It  further  appears  in  the  ease  agreed  that 
according  to  the  valuation  of  property  in 
Plymouth  graded  school  district  now  pre- 
vailing the  maximum  tax  is  more  than  suffi- 
cient' to  meet  the  annual  interest  and  retire 
the  bonds  at  maturity,  as  the  statute  con- 
templates, and  provides. 

On  these  the  facta  chiefiy  relevant,  there 
was  Judgment  for  plaintiff,  and  defendant 
excepted  and  appealed. 


Appeal  from  Superior  Court,  Washington 
County;  Lyon,  Judge. 

Submission  of  controversy  without  fiction 
between  Trustees  of  Plymouth  Graded  School 
District  and  Pruden  A  Co.  From  a  Judgment 
for  the  district,  Pruden  k  Co.  appeals.  Af- 
firmed. 

It  ap|)ears  from  the  facta  properly  present- 
ed that  pursuant  to  an  act  passed  for  the 
purpose  in  reference  to  Plymouth  graded 
school  district  (chapter  128,  Privi  Laws  1919), 
an  election  was  held  on  July  8, 1919,  and  the 
votes  of  said  district  by  a  large  majority  ap- 
proved the  proposition  to  issue  coupon  bonds 
to  the  amount  of  160,000  to  provide  a  fund 
for  the  erection  of  a  school  building  for  the 
aeoommodatien  of  the  public  schools  .of  said 
district',  the  said  majority  vote  having  been 
expressed  on  a  ballot  **for  school  bonds  and 
taxes^'  ,as  the  statute  directs. 
.,  In  reference  t^  the  taxes  to,  be  levied  to 
carry  out  this  measure^  (he  a^  provides  in 


Van  B.  Martin,  of  Plymouth,  for  appellant. 
Zeb  Vance  Norman,  of  Plymouth,  for  ap- 
pellea 

HOKB,  J.  (after  stating  the  facts  as 
above).  [1  ]  The  power  to  erect  a  school  build- 
ing, or  buildings,  for  the  accommodation  of 
the  public  schools  of  a  given  district  Iq  our 
opinion  includes  the  power  to  provide  the  or- 
dinary equipment  As  indicated  in  a  recent 
decision  of  this  court,  this  equipment  consists 
in  great  part  of  seats  and  desks  for  the 
pupils,  fastened  to  the  butiding  after  the 
manner  of  fixtures,  and  comes  clearly  wHhin 
the  terms  and  purport  ef  such  a  law  as  or- 
dinariiy  expressed,  and  the  first  objection  of 
the  defendant  has  been  properly  disallowed. 
Commissioners  v.  Malone,  179  N.  (X  -— ,  101 
8.  S.  552. 

[2]  In  reference  to  the  second  objection 
raised  by  defendanAr  we  are  inclined  to  the 
opinion  that  the  proceedings  having  been  in- 
stltQted  and  ttas  bond  issoa  .approved  under 
the  .  provisions  ^f  the  statute  specially  appVr 
cable,  the  iHravlflk>os  of  the  statute' woold  be 


controlling,  and  tbe  ccoxunissloners  at  all 
section  1  that  the  proposition  to  be>8i}bmitted  i  times  empoweised  to  levy  a  tax  sufllcient  to 


4bs>FoE  •thar.  csms  see  Bam«  toplo  and  KST-NUMliBB  In  all  Key-^unbtred  Digests  s&i  Xndcssa 
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pay  tbe  interest  annually  and  retain  the 
bonds  at  maturity — assuredly  so  if  tlie  bonds 
are  held  by  an  innocent  purchaser  for  yalue. 
Com'rs  y.  Malone,  supra. 

[3]  The  question,  however,  is  not  present- 
ed in  the  record;  for,  even  if  the  limitation  in 
the  amount  of  taxation  contained  in  the  res- 
olution of  the  commissioners  should  be  held 
effective,  it  would  in  no  wise  affect  the  va- 
lidity of  the  bonds,  under  the  principle  ap- 
plied by  the  court  in  Commissioners  v.  Mc- 
Donald, 148  N.  C.  125,  61  S.  E.  643. 

We  therefore  concur  In  the  ruling  of  his 
honor  that  the  proposed  bond  issue  will  con- 
stitute a  binding  obligation  on  the  school  dis- 
trict, and  that  the  defendants  must  comply 
with  the  contract  concerning  them. 

There  is  no  error,  and  the  judgment  of 
the  lower  court  is  affirmed. 

Affirmed. 

(179  N.  C.  768) 

STATE   V.   BEAM.    (No.  469.) 

(Supreme  Court  of  North  Carolina.    June  2, 

1920.) 

Criminal  law  ^=»371(  10)— Evidence  of  prior 
sale  of  liquors  inadmissible  as  to  toparate 
offense  not  tending  to  tliow  intent. 

In  a  prosecution  for  selling  liquor  and  for 
having  liqudr  for  sale,  evidence  that  a  year 
before  the  transaction  charged  defendant  had 
liquor  in  his  possession  and  sold  it  to  several 
persons  was  inadmissible  for  the  state;  the 
offenses  not  being  connected  with  or  related 
with  each  other,  so  that  commission  of  first 
tended  to  show  intent  in  committing  second. 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;  Shaw,  Judge. 

M.  A.  Beam  was  convicted  of  selling  liquor 
and  of  having  liquor  for  sale,  and  he  appeals. 
New  trial. 

H.  P.  Grier  and  Dorman  Thompson,  both 
of  Statesville,  for  appellant. 

The  Attorney  General  and  Frank  Nash, 
Aast  Atty.  Gen.,  for  the  State. 

WALKER,  J.  The  defendant  was  indicted 
for  selling  liquor  and  for  having  liquor  for 
sale;  There  was  evidence  as  to  the  sale  of 
the  liquor  and  of  its  possession  tor  the  pur- 
pose of  sale  at  Morrow's  Grove  camp  meeting 
the  first  Sunday  of  August,  1919.  In  order 
to  show  that  the  defendant  had  the  liquor  in 
his  possession  for  sale  the  state  proposed  to 
prove  that  a  year  before  the  time  of  this 
transaction  the  defendant  had  liquor  in  his 
possession  and  sold  the  same-  to  several  per^ 
sons.  This  evidence  was  admitted  and  the 
defendant  excepted.  The  ruling  was  erro- 
neous. When  offenses  are  so  connected  with 
or  related  to  each  other  that  the  commission 
of  one  tends  to  show  the  intent  with  which 


the  other  was  committed,  it  becomes  com- 
petent to  introduce  evidence  of  the  commis* 
sion  of  an  offense  of  the  same  sort  as  that 
being  investigated  for  the  purpose  of  show- 
ing intent ;  but  when  the  crimes  are  wholly 
independent  of  each  other,  even  though  they 
are  crimes  of  the  same  kind,  such  evidence, 
being  irrelevant,  is  inadmissible.  12  Cyc. 
495 ;  Gray  v.  (}artwright,  174  N.  a  49,  93  S. 
C.  432.  There  are  some  exceptions  to  the 
rule,  but  this  case  does  not  fall  within  any 
of  them. 

It  was  held  in  State  v.  Murphy,  84  N.  C. 
742,  that  evidence  of  a  collateral  offense  of 
the  same  character  and  connected  with  tliat 
for  which  the  defendant  is  being  tried,  and 
tending  to  prove  his  Intent  or  guilty  knowl- 
edge, when  that  is  an  essential  element  of 
the  crime,  is  admissible.  But  the  two  of- 
fenses in  this  case  have  no  such  connection 
or  relation  as  to  make  the  possession  and 
sale  of  liquor  in  Lincoln  county  evidence  of 
the  intent  or  purpose  with  whldi  the  defend- 
ant had  possession  of  liquor  in  Iredell  coun- 
ty one  year  afterwards.  It  may  also  l>e  said 
that  the  transactions  are  so  widely  separated 
in  respect  to  time  and  place,  and  are  so  dearly 
void  of  any  connection  with  each  other,  that 
they  cannot  be  brought  within  the  reason  of 
the  rule  we  have  stated,  admitting  evidence 
of  collateral  crimes  to  prove  motive  or  intent 
The  cases  of  State  v.  Winner,  1&3  N.  C.  602, 
69  S.  E.  9,  State  v.  Stan6ill,  178  N.  C.  683,  100 
S.  B.  241,  and  State  v.  Simons,  178  N.  C.  679, 
100  S.  B.  239,  and  Wharton,  Cr.  Ev.  aOth  Ed.) 
p.  60,  so  much  relied  on  by  the  state,  are  not 
authorities  for  its  position,  being  based  on  a 
different  state  of  facts  and  upon  reasons  en- 
tirely inapplicable  to  the  question  now  pre- 
sented.   We  said  in  State  v.  Standll,  supra: 

''The  testimony  as  to  the  theft  of  the  Wil- 
kinson tobacco  was  offered  merely  to  show  the 
Intent  with  which  the  defendants  stole  this 
tobacco,  and  not  to  prove  the  accusation  sub- 
stantively. It  was  sufficiently  connected  with 
the  main  charge  to  render  it  competent  for 
this  purpose.  It  [the  tobacco]  was  all  taken 
to  Raymond  Stancill's,  the  common  storehouse 
for  the  loot  of  these  defendants.  It  was  but 
a  part  of  a  series  of  transactions  carried  out 
in  pursuance  of  the  original  design,  and  it  was 
contemplated  by  them  in  the  begiiming  that 
they  should  plunder  the  tobacco  bams  in  the 
neighborhood,  and  this  was  one  of  them.  The 
jury  might  well  have  inferred  this  common 
purpose  from  the  evidence.  Robbing  Wilkin- 
son was  a  part  of  the  common  design,  and 
done  in  furtherance  of  it.  Proof  of  the  com- 
mission of  other  like  offenses  to  show  the  scien- 
ter, intent,  or  motive  is  generally  competent 
when  the  crimes  are  so  connected  or  associated 
that  this  evidence  will  throw. light  upon  that 
question." 

There  must  be  another  trial  to  correct  the 
error  in  admitting  the  testimony  to  which 
the  defendant  objected. 

New  trial. 


^soFor  other  eases  see  same  topic  and  KSrr«>NUMBER  In  all  Key-Numhered  Digests  and- Indexes 
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(179  N.  C.  TOO) 

PEGRAM  V.  TOWN  OF  CANTON.    (No.  589.) 

(Sapreme  Court  of  North  Carolina.    June  2, 

1920.) 


Appeal  and  error  «=s>843(2)— No  deeielon  on 
question  not  necessary  to  be  decided. 

Where  there  is  not  enough  evidence  to  take 
case  to  the  jury,  it  will  not  be  decided  wheth- 
er defendant  would  be  liable  to  plaintiff  if  al- 
legations of  complaint  had  been  established. 


PALMlSt  y.  -PALUER  87] 

(los  ksi) 

lease  was  procured  by  fraud  and  undue  In- 
fluence. At  the  conclusion  of  the  evidcaice  his 
honor  held  that  there  was  no  eridence  of 
fraud  and  undue  influence,  and  entered  Judg- 
ment of  nonsuit,  and  the  plaintiff  excepted 
and  appealed. 

John  M.  Queen  and  Fellz  B.  Alley,  both  of 
Waynesboro,  for  appellant. 

Martin,  BoUlns  A  Wright,  of  Ashevllle,'  for 
appellee. 


Appeal  from  Superior  Court,  Haywood 
County;   Ray,  Judge. 

Action  by  Mary  Lucia  Pegram  against  the 
Town  of  Canton.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.  Affirmed. 

Craig  &  Craig  and  Marcus  Erwin,  all  of 
Ashevllle,  for  appellant. 

Felix  E.  Alley,  of  Waynesr^le,  J.  Bat 
Smathers,  of  Canton,  and  Martin,  Rollins  & 
Wright,  of  Asheyille,  for  appellee. 

PER  CURIAM.  It  Is  unnecessary  to  dis- 
cuss or  decide  the  questlcm  as  to  whether  or 
not  the  defendant  would  be  liable  to  the  plain- 
tiff if  the  all^^tions  of  the  complaint  had 
been  established.  The  court  is  unanimously 
of  the  <9inion  that  there  is  not  sufficient 
evidence  to  be  submitted  to  the  Jury  to  estab- 
lish the  allegations  of  fact  set  out  in  the  com- 
plaint,  and  that  the  motion  to  nonsuit  was 
properly  allowed. 

Affirmed. 


(ITO  N.  c.  «5) 

DAVIS  V.   KE8SAWAYNE  LUMBER  CO. 

(No.  588.) 

(Sapreme  Court  of  North  Carolina.    June  2, 

1920.) 

Release  ^3»58(6)— DIreetlon  of  a  verdiot  en 
eonflieting  evMonco  as  to  validity  is  in- 
proper. 

Wnere  defendant  set  up  a  release  as  bar  to 
plaintiff's  recovery  for  personal  injuries,  and 
plaintiff  attacked  the  release  as  having  been  pro- 
cured by  fraud  and  undue  influence,  the  direc- 
tion of  a  verdict  for  defendant  was  erroneous, 
where  there  was  any  evidence,  direct  or  cir- 
cumstantial, of  fraud  or  undue  influence. 

Appeal  from  Superior  Court,  Hajrwood 
County;  Bryson,  Judge. 

Action  by  J.  B.  Davis  against  the  Kessa- 
wayne  Lumber  Company.  B^om  a  judgment 
for  defendant,  plaintiff  appeals.  New  trial 
ordered. 

This  is  an  action  to  recover  damages  for 
personal  Injury,  caused,  as  the  plaintiff  al- 
leges, by  the  negligence  of  the  defendant 
The  defendant  filed  answer,  denying  negli- 
gence and  setting  up  as  a  defense  a  release 
executed  by  the  plaintiff.  The  plaintiff  re- 
plied, alleging  that  the  execution  of  the  re- 


ALLBN,  J.  There  Is  evidence  tending  to 
establish  the  contention  of  the  defendant  that 
the  release  was  a  fair  and  just  settlement  of 
the  claim  of  the  plaintiff;  but  we  cannot  say, 
after  an  inspection  of  the  whole  record,  that 
there  is  no  evidence,  direct  or  circumstantial, 
of  fraud  or  undue  Influence,  and,  being  of 
the  opinion  that  there  is  some  evidence  fit  to 
be  considered  by  the  jury,  a  new  trial  is  or- 
dered,'  without  intimation  or  expression  of 
opinion  as  to  the  weight  of  the  evidence. 

We  refrain  from  discussing  or  setting  out 
the  different  circumstances,  because,  if  we  did 
so,  undue  importance  might  be  attached  to 
tnoee  referred  to,  and  the  question  ought  to 
be  tried  before  the  jury,  free  from  any  ex« 
presslon  of  opinion,  real  or  apparent,  by  us. 

A  new  trial  is  ordered* 

New  tnaL 


aT»  N.  C.  AM) 
PALMER  V.  PALMER  et  ax.    (No.  591.) 

(Supreme  Court  of  North  Carolina.    June  2, 

1920.) 

I.  Trial  «s»l20(2)   ^  FaoU  not  Is  evldenoe 
may  not  bo  argued. 

Counsel  may  not  argue  facta  not  disclosed 
by  the  evidence,  and  so  plaintifiTs  counsel  may 
not  in  bis  argument  give  reasons  for  defend- 
ant's absence  from  the  trial;  there  being  no 
evidence  tending  to  show  why  he  was  not  pres- 
ent. 


2.  Trial  ^=»IO&-Aniument  largely  In  control 
and  disoreiion  of  court. 
Conduct  of  counsel  in  presenting  his  client's 
caose  by  argument  to  the  jury  is  largely  in  the 
control  and  discretion  of  the  trial  judge. 

Appeal  from  Superior  Court,  Haywood 
County ;  Bryson,  Judge. 

Action  by  George  H.  Palmer  against  J.  F. 
Palmer  and  his  wife  for  alleged  wrongful  and 
unlawful  burning  and  destruction  of  prop- 
erties of  plaintiff.  From  a  judgment  on  a 
special  finding  of  the  jury  in  favor  of  def^id*' 
ants,  plaintiff  appeals.    Affirmed. 

Morgan  &  Ward,  W.  J.  Hannah,  sind  Felli: 
B.  Alley,  all  of  Waynesyille,  for  appelant 

G.  S.  Ferguson  and  John  M.  Queen,  and 
Grover  C.  Davis,  both  of  Waynesboro,  and  J. 
Bat  Smathers,  of  Canton,  for  appellees. 
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BROWN,  J.  This  action  was  brought  to 
recover  damages  of  the  defendant  J.  F.  Palm- 
er for  wrongfully,  unlawfully,  and  feloni- 
ously setting  fire  to  and  destroying  an  out- 
house containing  certain  personal  property 
belonging  to  the  plaintifT.  The  question  in- 
volved seems  to  be  almost  exclusively  a  mat- 
ter of  fact  There  are  three  assignments  of 
«rrof,  two  relating  to  evidence  and  one  to  the 
action  of  the  court  in  not  allowing  counsel 
for  the  plaintiff  to  argue  before  the  jury  why 
the  defendant  Fran^  Palmer  was  not  in  at- 
tendance upon  the  court  at  the  trlaL 

[1,  2]  We  find  no  merit  in  either  assignment 
of  error.  This  is  a  civil  action,  and-  the  d«^ 
fendant  was  not  required  to  be  present  in 
court.  It  was  admitted  in  open  court  that  thc« 
defendant  Frank  Palmer  was  not  present*  but 
there  was  no  evidence  whatever  as  to  why  he 
was  not  present.  Counsel  could  not  be  al- 
lowed in  his  argument  to  give  reason  for  the 
defendant's  absence  when  no  evidence  had 
been  introduced  toiding  to  prove  why  he  was 
abs«it. 

Counsel  cannot  be  allowed  to  argue  factv 
before  a  Jury  which  are  not  disclosed  by  the 
evidence,  and  the  conduct  of  counsel  in  pre- 
senting their  client's  case  to  the  Jury  is  largt^ 
ly  in  the  control  and  discretion  of  the  trial 
Judge.  Irvin  v.  Southern  Ry.  Co.,  164  N.  C*  5, 
«0  S.  B.  78;   88  Cyc  1471. 

No  error. 


<X7»  N.  C.  628) 

MAUNEY  V.  NORVELt.    (No!  590.) 

(Supreme  Covrt  of  North  Cat^ina.    June  2, 

1920.) 

4.  Frauds,  statute  of  ^=> 1 23 (I)— Tenant  under 
void  lease  for  years  tenant  at  will. 
Under  Revisal  1905,  $  978,  where  three- 
year  lease  under  which  defendant  claimed  was 
not  in  writing,  and  he  aUeged  it  was  made  in 
February  to  oegin  the  following  May,  he  was 
a  tenant  at  will  only,  and,  if  entitled  to  any 
notice  to  quit,  was  entitled  only  to  a  reasona- 
ble notice. 

2.  Frauds,  statute  el  ^=s>l29(8)  —  Aooeptaaoe 
of  rents  under  veld  lease  not  waiver  of  rliht 
to  possession. 

Where  defendant  was  holding  under  a  lease 
void  under  the  statute,  plaintift  landlord,  by 
accepting  rent,  was  not  estopped  to  demand 
possession;  plaintiff  being  entitled  to  rents  as 
long  as  defendant  remained  in  possession,  and 
Revisal  1905,  (  2006,  requiring  defendant  to 
give  bond  for  rent  if  he  appealed. 

3.  Frauds*  statute  of  ^=s>l29(5)— Reeelpt  of 
whole  ef  purchase  money  not  part  perform* 
anoe. 

Where  there  has  been  a  sale  of  land  without 
being  in  writing,  if  the  vendor  accepts  the 
whole  of  the  purchase  money,  or  any  part 
thereof,  it  is  not  an  estoppel  on  him  to  recover 
the  land,  but  be  must  account  for  the  purchase 


money  received   and  betterments;    such  pay- 
ment not  being  part  performance. 

Appeal  from  Superior  Court,  Cherokee 
County;  Bryson,  Judge. 

Action  in  suminary  ejectment  by  Thomas 
J.  Mauney  against  E.  B.  Norvell.  Judgment 
for  defendant,  and  plaintiff  appeals.  Be- 
versed. 

The  plaintiff  began  this  action  in  summa* 
ry  ejectment  before  a  magistrate  for  house 
and  lot  in  the  town  of  Murphy.  Hie  defend- 
ant was  living  in  the  house  when  the  plain- 
tiff bought  it  from  Lane  in  March,  191& 
Soon  after  purchasing  the  property,  the 
plaintiff  demanded  possession,  but  the  de- 
fendant did  not  surrender.  The  plaintiff 
was  then  sent  to  the  army,  and  the  defend- 
ant paid  rent  every  month,  which  plaintiff 
accepted.  In  February,  1919,  plaintiff  de- 
manded possession  by  letter.  The  defendant 
replied,  claiming  a  lease  for  three  years  be- 
ginning May  10,  1918,  which  was  the  first 
the  plaintiff  knew  of  such  claim.  He  mail- 
ed the  defendant  a  notice  to  quit,  and  began 
this  proceeding  before  a  justice.  At  that 
trial,  the  defendant  testified  that  in  Febru- 
ary, 1918,  before  plaintiff  bought  the  place, 
he  had  rented  It  from  Lane  for  three  years, 
beginning  May  10,  1918. 

On  appeal,  the  court  being  of  opinion  that 
the  receipt  of  the  rent  by  the  plaintiff  was 
an  estoppel,  the  plaintiff  in  deference  to  the 
intimation  of  the  court,  took  a  voluntary  non- 
suit and  appealed. 

Dillard  &  Hill,  of  Murphy,  for  appellant 
Witherspoon   ft  Wltherspoon     and  J.   N. 
Moody,  all  of  Murphy,  for  appellee. 

CLABK,  O.  J.     [1]  Rev.  |  976,  provides: 

**A11  other  leases  and  contracts  for  leas* 
ing.  lands,  exceeding  in  duration  three  years 
from  the  making  thereof,  shall  be  void  unless 
said  contract,  or  some  memorandum  or  note 
thereof  be  put  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  oth- 
er person  by  him  thereto  lawfully  authorized." 

The  lease  under  which  the  defendant 
claims  was  not  in  writing,  and  he  alleges 
was  made  in  February,  1918,  to  begin  on 
May  10,  1918,  and  was  void.  He  was  there* 
fore  simply  a  tenant  at  wiU,  and,  if  entitled 
to  any  notice  to  quit,  he  was  entitled  only 
to  a  reasonable  notice,  and  this  was  given  at 
least  three  times. 

Bev.  I  970,  is  taken  from  the  Bnglish  stat- 
ute of  ftauds  (St.  29  Charles  II,  c.  3),  whi<di 
in  the  second  section  thereof  invalid&tes 
leasee  "exceeding  three  years  from  the  mak* 
ing  thereof,"  and  provides  that  where  leases 
and  eonveyances  of  Interest  in  land  are  not 
duly  authorized  in  writing  they  '^c(ha&  have 
the  force  and  tfect  of  leases  or  es^tes  at 
will  only." 
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The  English  decisions  therefore  hold  that 
"under  the  English  statute  tlie  period  pro- 
vided for  must  be  counted  from  the  making 
of  the  lease.''  (Rawlins  ▼.  Turner,  1  Ld. 
Rym.  736),  and  this  has  been  followed  in 
this  country  generally,  except  in  those  states 
where  the  words  "from  the  making  thereof^ 
are  omitted  (20  Cyc.  215).  In  New  York  tiie 
trial  court  held  that  a  lease  beginning  in 
futuro,  not  exceeding  the  prescribed  period, 
was  valid,,  because  the  new  statute  in  that 
state  had  omitted  the  words  (which  are  in 
the  English  statute,  and  which'  are  Detained 
in  ours)  "from  the  making  thereof,"  but  the 
Court  of  Appeals  reversed  this,  and  held 
that  the  limitation  still  ran  from  the  making 
of  the  lease.  Browne,  Statute  of  Frauds, 
H  33,  34,  36. 

"Where  one  goes  into  possession  of  land  un- 
der an  invalid  lease,  his  tenancy  at  the  incep- 
tion is  a  tenancy  at  will.  And  so  it  is  held  that 
the  status  of  one  holding  under  an  invalid  lease 
made  pending  occupation  under  a  valid  one,  to 
take  effect  in  futUro  or  under  a  void  sale,  is 
that  of  a  tenant  at  will.  The  invalid  lease  in 
sach  a  case  governs  as  to  the  rent  to  be  paid, 
but  not  as  to  the  terms  or  character  of  the 
tenancy."    24  Cyc.  1089; 

"A  party  who  has  been  let  into  possession  of 
land  under  a  contract  of  sale,  or  for  a  letting 
which  has  not  been  completed,  is  only  a  ten- 
ant at  will  of  the  vendor,  *  *  *  and  such 
interest  is  determinable  instanter  by  a  demand 
for  the  possession."  Love  v.  BSdmdndaon,  28 
N.  C.  1(J2. 

• 

[2]  The  court  erroneously  held  that  the 
plalntifP  by  accepting  rent  was  estopped  to 
demand  possession.  The  plsintifl  is  not  su* 
ing  for  rents,  but  for  possession.  He  is  en- 
titled to  rents  as  long  as  defendant  remains 
in  possession,  and  the  statute  IreQuires  the 
defendant  to  give  bond  for  rents  if  he  ap- 
peals. Rev.  I  2008.  The  landlord  does  not 
waive  anything  if  he  accepts  his  rents  every 
month,  instead  of  waiting  the  termination 
of  the  suit  VanderCord  V.  Foreman,  129  N. 
C.  217,  89  S.  Ew  389.  Acceptance  of  the  rents 
by  the  landlord  does  not  create  a  tenancy 
from  year  to  year,  nor  preclude  the  landlord 
from  recovery.  In  an  action  to  recover  the 
possession,  as  the  plaintiff  is  entitled  to 
damages  for  the  occupation  of  the  premises, 
the  plaintiff  can  accept  voluntary  payments 
without  thereby  ratifying  the  tenant's  pos- 
session. Id.  The  receipt  of  money  for  the 
use  of  premises  is  not  Inconsistent  with  a 


demand  for  possession,  for  it  has  not  misled 
the  defendant,  nor  put  him  to  any  disadvan- 
tage. Vanderford  v.  Foreman,  supra.  Is 
very  much  in  point,  and  is  dted  in  Product 
Co.  V.  Dunn,  142  N.  O.  474,  55  S.  E.  299. 

[3]  The  same  section  (Rev.  |  976)  makes 
all  contracts  to  sell  or  convey  any  land  void 
imless  in  writing.  In  cases  where  there  has 
been  a  sale  of  land  without  being  in  writing, 
if  the  vendor  accepts  the  whole  of  the  pur- 
chase money,  or  any  part  thereof,  it  is  not 
an  estoppel  on  him  to  recover  the  land,  but 
he  must  account  for  the  purchase  money  re- 
ceived, and  betterments.  This  was  settled 
in  this  state  long  ago,  denying  the  doctrine 
of  part  performance  by  Gaston,  J.,  in  Albea 
V.  Griffin,  22  N/C.  9,  and  it  has  always  been 
approved  since.  See  Apno.  Ed.  If  therefore 
the  receipt  of  the  entire  purchase  money, 
and  the  surrender  of  possession  to  the  pur- 
chaser and  the  erection  of  improvements  is 
not  an  estoppel,  certainly  the  receipt  of  the 
rent  from  time  to  time  is  not  an  estoppel, 
against  an  oral  lease  for  more  than  three 
years. 

Besides  Rev.  1 960,  renders  invalid  convey- 
ances or  contracts  to  convey,  or  leases  of 
land  for  more  than  three  years,  unless  regis- 
tered as  against  purchasers  for  a  valuable 
consideration.  The  plaintiff  purchased  this 
house  and  lot  from  Lane  in  March,  1918,  and 
under  his  deed  he  acquired  title  as  against 
any  unregistered  conveyance  thereof,  or  any 
unregistered  lease  which  could  continue  for 
more  than  three  Shears  'from  that  date.  If 
an  oral  lease  for  three  years,  beginning  in 
futuro,  would  be  valid  at  all,  it  would  be 
valid  no  matter  at  what  time  in  the  future 
it  would  take  effect,  and  if  one  such  lease 
would  be  valid,  a  succession  of  them  would 
be  valid,  and  the  protection  of  the  statute 
in  favor  of  purchasers  would  be  lost,  for 
the  defendant's  lease,  not  being  in  writing, 
was  necessarily  unregistered. 

The  payment  of  the  rent  did  not  create  a 
lease  between  the  plaintiff  and  the  defend- 
ant, but  was  simply  fo^  the  use  and  occupa- 
tion of  the  premises  for  which  therefore  he 
could  not  be  charged  upon  eviction.  If  not 
paid,  the  Judgment  of  eviction  would  have 
contained  judgment  for  the  amount  of  the 
rent  due.  and  for  that  reason  the  defendant 
was  required  to  give  a  defense  bond  (Rev. 
f  2008),  which  was  doubtless  dispensed  with 
in  this  case  because  of  such  payments. 

Reversed. 
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STATE  V.   NINES. 

(Supreme  Court  of  North  Carolina.     June  2, 

1920.) 


Homidde  ^=>l90(7)^Exclu8lon  of  testimony 
as  to  threat  by  litoceased  not  error,  In  absence 
of  evidence  of  kncwledge  of  threat. 

Exclusion  of  testimony  of  witness  that  de- 
ceased had  threatened  accused  was  not  error, 
where  at  time  of  exclusion  there  was  no  eTi- 
dence  that  accused  knew  of  the  threat,  es- 
pecially where  accused  subsequently  testified 
as  to  the  threat  and  witness  was  recalled  and 
allowed  to  testify  in  language  preyiously  ex- 
cluded. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty; Daniels,  Judge. 

« 

Leslie  Hines  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.   No  error. 

Shaw,  Jones  &  Denton  and  Rouse  &  Bouse, 
all  of  Kingston,  for  appellant. 

The  Attorney  General  and  Frank  Nash, 
Asst.  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  There  is  but  one  assign- 
ment of  error  presented.  The  prisoner  by 
his  testimony  set  up  self-defense.  The  court 
excluded  the  testimony  of  Dr.  Dempsey,  wit- 
ness for  the  defendant,  that  the  deceased  had 
threatened  the  prisoner  saying  that  she  was 
going  to  kill  him.  The  court  excluded  this 
upon  the  ground  that  "there  was  no  evidence 
that  the  threat  was  communicated  to  the 
prisoner  and  that  he  knew' of  it" 

In  State  y.  Blackwell,  162  N.  C.  682,  78 
S.  E.  316,  the  court  held,  quoting  from  State 
V.  Byrd,  121  N.  C.  684,  28  S.  B.  353,  that 
evidence  of  the  general  character  of  the  de- 
ceased as  a  violent  and  dangerous  man  is 
admissible,  when  there  is  evidence  that  the 
killing  was  done  in  self-defense  and  also 
where  the  evidence  is  wholly  circumstantial 
and  the  character  of  tiie  transaction  is  in 
doubt,  saying: 

*'We  think  that  threats  made  by  the  deceased 
against  the  prisoner  come  under  the  same  rule. 
If  the  threats  are  not  communicated  to  the 
prisoner,  and  the  character  of  the  deceased  is 
unknown  to  him,  such  evidence  is  not  admis- 
sible, when  offered  only  to  show  self-defense,  be- 
cause facts  of  which  the  prisoner  had  no  knowl- 
edge could  have  no  effect  upon  his  mind. 
State  V.  Turpin,  77  N.  C.  473;  State  v.  Hens- 
ley,  94  N.  C.  1022;  and  State  v.  Rollins,  113 
N.  C.  722." 

However  the  prisoner,  having  been  re- 
called testified  that  she  had  threatened  him, 
saying  she  was  "going  to  kill  him,*'  and  Dr. 
Dempsey,  the  same  witness  whose  testimony 
had  before  been  ruled  out,  was  permitted  to 
testify  tUat  "the  deceased  said  she  was  going 
to  kill  him.**  When  the  testimony  was  ruled 
out  the  court  excluded  it  because  "there  was 


no  evidence  that  the  prisoner  knew  of  it," 
but  when  the  prisoner  later  testified  on  be- 
ing recalled  that  the  deceased  made  the 
threat,  the  same  witness  Dr.  Dempsey,  was 
recalled  and  allowed  to  testify  in  the  lan- 
guage previously  excluded  that  "she  said  that 
she  was  going  to  kill  him.'* 
No  error. 


(179  N.  C.  678) 
CULBRETH    v.   MARTIN   at  al.     (No.  596.) 

(Supreme  Court  of  North  Carolina.    June  2, 

1920.) 

Carriers  ^s>4O5(l)^Bao0age  exeinptei  from 
provisions  of  Cummins  Amendment  as  to  full 
liability  for  loss  despite  limitation. 

Act  Cong.  March  4,  1915,  the  Cummins 
Amendment  to  the  Interstate  Commerce  Act,  as 
amended  by  Act  Cong.  Aug.  9,  1916  (U.  S. 
Comp.  St  §§  8592,  8604a),  expressly  exempts 
baggage  from  its  provisions  respecting  an  in- 
terstate carrier's  liability  for  full  actual  loss 
notwithstanding  any  limitation  of  liability  or 
release  as  to  value,  so  that  railroad's  limita- 
tion of  liability  to  $100  as  to  baggage,  contain- 
ed in  a  tariff  filed  with  the  Interstate  Commerce 
Commission  and  duly  approved  by  the  federal 
Director  General  of  Bailroads,  was  in  effect 
at  the  time  of  loss,  and  restricted  the  passen- 
ger's recovery  to  $100. 

Appeal  from  Superior  Court,  Macon  Coun- 
ty; Bay,  Judge. 

Action  by  Lucy  Culbreth  against  J.  J.  Mar- 
tin, doing  business  under  the  firm  name  of 
Charlotte  Transfer  Company,  and  others. 
From  Judgment  for  defendants  for  a  limited 
recovery,  plaintifT  appeals.    Affirmed. 

Civil  action  tried  upon  the  following  issues: 

(1)  Did  the  plaintiff  deliver  the  trunk  de- 
scribed in  the  complaint  to  the  baggage  agent 
of  the  defendant  Director  General,  at  Charlotte, 
for  the  purpose  of  having  same  transported  as 
baggage  from  Charlotte,  N.  C,  to  Cornelia, 
Ga.?    Answer:  Yes. 

(2)  Did  the  defendant  Director  General  neg- 
ligently fail  to  transport  and  deliver  said  trunli:? 
Answer:  Yes. 

(3)  What  damage,  if  any,  has  plaintiff  sus- 
tained by  reason  of  the  defendant's  failure  to 
transport  and  deliver  said  trunk?  Answer: 
$700. 

The  following  is  taken  from  the  brief  of 
the  counsel  for  the  plaintiff: 

"Upon  the  coming  in  of  the  verdict,  the  plain- 
tiff tendered  judgment  for  $700  and  costs.  No 
tender  of  any  kind  has  been  made  by  the  de- 
fendant up  to  that  time.  The  defendant  then 
tendered  judgment  for  $100  and  the  costs,  and 
this  judgment  was  signed  by  the  court  non  ob- 
stante veredicto,  he  being  of  the  opinion  that 
as  a  matter  of  law  the  defendant  could  not 
recover  exceeding  $100  on  account  of  the  stipu- 
lation in  the  Baggage  Tariff.  The  plaintiff 
excepted  to  the  judgment  as  signed.' 


ft 


«s»For  other  cases  tee  lame  topic  and  KBY-NUHBBR  in  «U  Key-Numbered  DigesU  and  Indexes 


N.O.)  KERR  GRAIN  A  HAT  CO. 

(lOS 

The  plaintiff  appealed  to  the  Supreme 
Court 

It  appears  in  the  record  that  the  Judg- 
ment signed  by  the  Judge  was  for  $700,  but 
that  this  was  a  mistake,  and  that  the  Judg- 
ment should  have  been  signed  for  $100  Is  ad- 
mitted in  this  court  by  counsel  for  plaintiff 
in  their  briet 

T.  J.  Johnston,  of  Franklin,  and  Jones  & 
Jones,  of  Asheville,  for  appellant 

J.  Frank  Bay,  of  Franklin,  and  Martin, 
Rollins  &  Wright,  of  Asheyille,  for  appellees. 

BROWN,  J.  It  is  admitted  that  there  is 
a  limitation  of  liability  to  $100,  but  the 
plaintiff  cofitends  that  under  the  Act  of  Con- 
gress of  March  4,  1915,  known  as  the  Cum- 
mins Amendment  (U.  S.  Comp.  St  H  SSl&2t 
8604a),  the  plaintiff  is  entitled  to  recover  the 
full  amount  of  damages  of  $700.  It  appears 
that  this  statute  was  amended  on  August 
9, 1916,  chapter  301, 39  Stat  441  (U.  8.  Comp. 
St  f  8604a),  as  follows: 

"Provided,  however,  that  the  provisions  here- 
of respecting  liability  for  full  actual  loss,  dam- 
age, or  injury,  notwithstanding  any  limitation 
of  liability  or  recovery  or  representation  or 
agreement  or  release  as  to  value,  and  declaring 
any  such  limitation  to  be  unlawful  and  void, 
shall  not  apply,  first,  to  baggage  carried  on  pas- 
senger trains  or  boats,  or  trains  or  boats  carry- 
ing passengers,"  etc. 

And  in  said  amendment  it  is  provided  that 
the  carrier  might  limit  Its  liability  by  filing 
schedules  with  tiie  Interstate  Commerce  Com- 
mission, as  was  done  in  this  case. 

We  agr^  with  the  Judge  below  that  the 
Act  of  Congress  of  March  4,  1915,  as  amend- 
ed, expressly  exempts  baggage  from  its  pro- 
visions requiring  the  payment  of  full  actual 
damage  in  case  of  loss  of  baggage.  The 
limitation  of  liability  of  $100  contained  In 
the  tariff  filed  with  Interstate  Commerce 
Commission  and  duly  approved  by  the  Di- 
rector General,  in  effect  at  the  time  of  the 
loss  of  the  baggage,  governs  this  case  and 
restricts  the  plaintiff's  recovery  to  $100. 

The  Judfirment  of  the  superior  court  for 
$100,  is  afiirmed. 


<iw  N.  c.  «4) 

KERR  GRAIN  &  HAY  CO.  v.  MARION  CASH 
FEED  CO.     (No.  512.) 

(Supreme  Ck>urt  of  North  Carolina.    June  2, 

1920.) 


I.  Appeal  ani  error  ^s» 1 024 (2)— Finding  as  to 
ground  of  attaohmsnt  oonchisive  on  appeal. 

Where  ground  of  attachment  was  no  officer 
of  domestic  corporation  defendant  in  state, 
finding  of  court  that  ground  was  established 
is  conclusive  on  appeal. 
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2.  Compronlso  and  settlement  ^3»I5(I)— Old 
oontraet  abrogated  after  new  one  Is  made  as 
oempromlse. 

After  new  contract  is  made  by  virtue  of  a 
compromise  agreement,  questions  relating  to 
custom  affecting  terms  of  original  contract  are 
immaterial. 

3.  Trial  ^s»234(3)— Instniotlon  to  find  as  In- 
dicated If  ]nry  believe  evMenoe  not  errone- 
ous. 

Where  the  evidence  was  practically  all  one 
way  as  to  essential  facts,  an  instmction  that 
If  jury  found  the  facts  as  stated  in  testimony 
of  witnesses  to  find  as  indicated  in  charge  is 
not  a  peremptory  charge,  and  not  error,  as 
credibility  of  witnesses  was  submitted  to  jury. 

4.  Factors  ^3»33— Expense  of  sending  repre- 
sentative to  look  after  breach  of  contract  not 
reooveraMe  as  damages. 

In  action  for  breach  of  contract  for  de- 
livery of  hay  to  defendant  to  be  handled  on 
consignment,  defendant  failing  to  take  out  hay 
or  stop  demurrage  charges,  expense  of  sending 
representative  to  place  of  delivery  to  sell  hay 
and  adjust  demurrage  charges  is  not  an  item  cdf 
damages. 

• 

Appeal  from  Snp^or  Court,  McDowell 
County ;  Ray,  Judge. 

Action  by  the  Kerr  Grain  ft  Hay  Company 
against  the  Marion  C2ash  Feed  Company. 
Judgment  for  plaintiff,  and  defendant  excepts 
and  appeals.    Modified  and  aiBrmed. 

Bxxiense  Item  maitioned  in  opinion  is  ex- 
plained by  the  petition  as  follows: 

And  for  a  third  cause  of  action,  plaintiiE 
complains  and  alleges: 

(1)  That  pursuant  to  an  agreement  between 
plaintiif  and  defendant,  plaintiff  shipped  to  the 
defendant  on  January  27,  1919,  one  car  of  hay 
in  car  CRR  of  NJ  24731;  and  on  January 
29,  1919,  one  car  of  hay  in  car  IC  171204  to 
be  bandied  by  the  defendant  on  consignment, 
the  defendant  agreeing  to  receive  said  hay,  pay 
the  freight  and  taxes,  and  sell  said  bay  and  re- 
mit to  plaintiif  accordingly.  That  defendant 
failed  to  take  out  said  hay  or  to  notify  plaintiff 
that  it  had  not  done  so,  and  permitted,  without 
Icnowledge  of  the  plaintiff,  demurrage  to  accu- 
mulate in  the  sum  of  $41.20  upon  each  of  the 
said  cars. 

(2)  That  by  reason  of  the  failure  of  the  de- 
fendant to  take  out  and  receive  said  hay  as  It 
had  agreed  to  do,  the  plaintiff  was  forced  to 
send  a  representative  to  Marion,  N.  C,  to  pay 
the  freight  and  demurrage  and  sell  said  hay; 
and  defen4ftnt  is  now  indebted  to  the  plaintiff 
by  reason  of  such  failure  in  the  sum  of  |82.40, 
•moont  of  demurrage  and  tax  paid. 

The  action  was  brought  to  recover  damages 
for  a  breach  by  defendant  of  contracts  with 
plaintiff,  by  which  the  latter  agreed  to  sell 
and  deliver  hay  and  beans  to  the  defendant 
The  case  was  tried  upon  Issues  submitted 
by  the  court,  which  the  Jury  answered  in 
favor  of  the  plaintiff,  assessing  the  damages 
at    $24255.87.      There    was    evidence    that. 
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wlien  the  first  contract  wal^  made,  there  was 
some  delay  in  shipping  out  the  hay,  the 
excuse  given  by  tbe  plaintiff  being  tiiat  the 
defendant  had  not  paid  for  the  hay  already 
received  by  him.  The  defendant  was  furnish- 
ing hay  to  the  government,  and  repoBted  the 
failure  of  plaintiff  to  ship  the  hay  to  him 
promptly  as  the  reason  for  his  delay  In  ship- 
ping the  bay  under  his  contract  with  one  of 
the  departments,  which  then  ordered  the 
plaintiff  to  make  the  deliveries  on  pain  of 
forfeiting  its  license.  There  was  controversy 
between  the  parties  as  to  the  matters  of 
difference  between  them  until,  on  November 
16, 1918,  a  new  contract  was  made,  by  which 
plaintiff  agreed  to  ship  Immediately  35 
cars  of  hay  to  the  defendant,  which  was 
done,  but  the  arrival  of  the  last  13  cars 
was  somewhat  delayed,  and  defendant  re- 
fused to  accept  the  same.  The  hay  in  the 
18  cars  was  afterwards  sold,  and  the  pro- 
ceeds of  the  sale  credited  on  the  amount  then 
owing  to  the  plaintiff.  An  attachment  was 
issued  at  the  request  of  plaintiff,  who  had 
brought  this  action  to  recover  the  debt  which 
the  defendant  owed  to  him,  and  the  warrant 
was  levied  on  the  hay,  the  allegation  being 
that  "defendant  is  a  domestic  eorp<»*ation, 
none  of  whose  ofiSlceni  can  be  found  in  this 
state  after  due  and  diligent  search,**  that 
being  one  of  the  grounds  upon  which  an 
attachment  may  be  issued  under  Revlsal,  § 
759.  The  Judge  found,  upon  evidence,  all  of 
the  facts  necessary  to  authorise  the  attach- 
ment in  favor  of  the  plaintiff,  and,  among 
other  findings,  that  there  was  no  officer,  of 
the  defendant  to  be  found  in  this  state  after 
due  and  diligent  search.  The  court  entered 
judgment  Upon  the  verdict,  and  directed  that 
the  attached  pr<^erty  be  sold  to  pay  the 
same.     Defendant  excepted  and  appealed. 

« 

Ck>unclll  A  Yount,  of  Hickory,  and  Morgan 
&  Chambers,  of  Marlon,  for  appellant 

O.  F.  Gates,  of  Sandusky,  Mich.,  and  Pless, 
Winbome  &  Pless,  of  Marion,  for  appellee. 

WALKER^  J.  (after  stating  the  facts  as 
above).  [1]  It  i^ppears  that  the  defendant 
was  unable  to  pay  for  the  goods,  which  it  had 
bought  from  the  plaintiff,  and  this  was  really 
the  cause  of  the  controversy  between  the 
parties.  There  is  very  little  else  of  merit 
in  the  case.  If  the  def^dant  had  been  sol- 
vent and  had  met  Its  obligations  with  reason- 
fible  promptness!  there  seemingly  would  have 


been  na  trouble,  and  no  reason  for  this  liti- 
gation. 

First  There  was  no  sufficient  reason  shown 
for  vacating  the  attachment,  which  was  is- 
sued prc^erly  upon  the  facts  as  found  by 
the  court  We  are  concluded  by  these  find- 
ings, Millhiser  v.  Balsley,  106  N.  C.  433,  11 
S.  B.  314.  The  case  of  Bernhardt  v.  Brown, 
118  N.  C.  701,  24  S.  E.  527,  715,  36  L.  R. 
A.  402,  has  no  application,  as  it  relates  to 
the  service  of  summons  on  an  officer,  or 
agent,  under  Laws  of  1889,  c.  108.  The  facts 
upon  which  the  ruling  of  the  judge  was 
based  were  those  existing  at  the  time  the 
attachment  was  issued,  and  they  were  the 
only  facts  that  should  have  been  considered 
by  hhn.    Devrles  v.  Summit,  86  N.  0.  126. 

[2]  Second.  The  exceptions,  12  In  number, 
as  to  the  custom,  requiring  shipping  instruc- 
tions to  be  given  within  four  days  after  de- 
mand by  the  shipper,  has  become  Immaterial, 
as  the  contract  was  changed  and  a  new  one 
substituted  by  compromise  and  agreemoit  of 
the  parties.  There  is  no  material  disagree- 
ment as  to  the  facts.  The  delay  in  forward- 
ing the  hay  and  beans,  as  the  evidence  clearly 
shows,,  was  not  an  unreasonable  one  in  view 
of  the  situation  and  circumstances,  and,  be- 
sides, it  clearly  appears  that  the  alleged 
delay  in  shipping  the  hay  and  beans  was  not 
tile  real  cause  of  the  defendant's  failure 
to  settle  with  the  plaintiff,  but  the  lack  of 
funds.  Defendant  had  not  paid  the  draft 
attached  to,  the  bills  of  lading,  cio  as  to  take 
up  the  latter  and  present  them  to  the  carrier. 

[8]  Third.  As  there  was  substantial  dif- 
ference between  the  parties  as  to  the  essen- 
tial facts,  and  as  the,  evj^dence  was  practically 
one  way  In  regard  to  them,  it  was  not  error 
to  Instruct  the  Jury  that,  if  they  found  the 
facts  to  be  as  stated  In  the  testimony  of  the 
witnesses,  they  should  answer  the  Issues  as 
indicated  In  the  charge.  Galther  v.  Ferebee, 
60  N,  O.  303 ;  Wetherlngton  v.  Williams,  134 
N.  C,  276,  46  S.  E.  728.  The  charge  was  not 
a  peremptory  one»  and  the  verdict  was  not 
directed.  'The  credibility  of  the  witnesses 
was  left  to  the  jury. 

[4]  Fourth.  But  we  think  the  item  of  ex- 
pense amounting  to  |90  should  be  eliminated, 
and  it  Is  so  ordered,  as  there  Is  no  right.  In 
law,  to  make  such  a  charge  against  the  de- 
fendant 

As  thus  modified  the  judgment  la  affirmed. 

Modified  and  affizttied. 
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COGBURN  V.  HEN80N.   (No.  502.) 

(Supreme  Court  of  North  Carolina,    Jane  2, 

1920.) 

1.  Courts  ^3»65  ^  Tern  oxplrot  whofe  Joigo 
toavoo  bonoh. 

When  the  Judge  finally  leaves  the  bench 
daring  a  term  of  ooart,  the  term  expires  wheth- 
er the  week  is  ended  or  not. 

2.  New  trial  <9=>II7(3)— Motion  to  set  aside 
verdlot  cannot  be  entertained  at  next  term 
exoept  by  oonsent. 

A  motion  to  set  aside  the  Terdict,  or  to 
talce  any  other  action  in  the  case  at  the  next 
term,  cannot  be  entertained  except  by  con- 
sent, becaase  to  do  thi^  woold  in  effect  permit 
an  appeal  from  one  superior  jadge  to  anotheTv 
and  this  is  so  even  thougl^  the  same  jadge  sits 
at  the  succeeding  term. 

3.  Stipulations  ^=»i4(ll)— Agroomont  to- ro- 
turn  verdlet  to  clerk  and  for  signataro  of 
Judgment  out  of  term  held  to  carry  with  It  tfao 
right  to  sot  aside  verdict. 

Where  a  trial  ended  on  Saturday,  the  last 
day  of  the  term,  and  the  judge  was  anxious  to 
catch  a  train,  and,  the  jury  still  being  out,  it 
was  agreed  by  the  parties  that  the  verdict 
might  be  returned  to  the  derk  and  judgment 
entered  out  of  the  county  after  the  term,  such 
agreement  being  entered  of  record,  the  agree- 
ment, though  not  expressly  stating,  carried 
'  with  it  the  right  of  the  judge  to  set  aside  the 
verdict  in  case  the  jury  misunderstood  the  In- 
structions or  decided  ooatxsry  to  the  weight 
of  the  evidence,  for  it  cannot  be  assumed  that 
the  parties  by  their  consent  to  such  procedure 
agreed  to  waive  their  rights  in  that  particular. 

Walker,  J.,  dissenting. 

Api)eal   from    Superior   Court,   Haywood 
County;    Ray,  Judge. 

ActioD  by  Althea  Cogbum  against  Ira  l«. 
Henson.  There  was  a  verdict  for  defendant, 
and,  the  liame  being  set  aside  and  the  case 
ordered  reinstated  on  the  docket,  defendant 
appeals.    Affirmed. 

The  trial  ended  on  Saturday  afternoon,  the 
last  day  of  the  term.  The  jury  had  not  re- 
tnmed  their  verdict  at  ^4:45  p.  m.,  and  the 
trial  judge,  desiring  to  board  a  train  schedul- 
ed to  depart  at  4 :51  p.  m.,  had  the  following 
entry  made  by  consent  of  counsel  for  plaln- 
tiff  and  defendant: 
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'In  this  eans^,  the  same  being  tried  at  the 
July  term,  191&,  of  this  court,  and  a  verdict  on 
the  issues  found  by  the  jury  in  favor  of  the 
defendant,  and  counsel  agreeing  that  the  court 
might  sign  judgment  out  of  term,  and  out  of 
the  county,  the  court  now  in  its  discretion  and 
upon  its  own  motion  sets  the  verdict  in  said 
case  aside,  and  orders  the  case  to  be  reinstat- 
ed on  the  civil  issue  docket  of  this  court,  to 
the  end  that  a  new  trial  bo  had  upon  issues 
submitted  before  another  jury;' 


"1 


'It  is  agreed  by  the  counsel .  for  the  plaintiff 
and  the  defendant  that  the  jury  may  return 
their  verdict  to  the  derk,  and  that  the  judgment 
may  be  signed  oat  of  term  and  out  of  the 
eoonty." 

The  jadge  then  left  the  court  to  board  the 
train,  and  the  jury  afterwards  returned  a 
verdict  in  favor  ot  the  defendant.  No  Judg- 
ment was  signed  at  the  July  term,  but  at  the 
following  (September)  term  bis  honor  entered 
the  following: 


,.fff 


Defendant  appealed. 

W.  J.  Hannah,  of  Waynesvllle,  and  J.  T. 
Homey,  of  Canton,  for  appellant 

Q.  S.  Ferguson,  and  J.  Bat  Smathers,  of 
Canton,  for  appellee. 

CLABE:,  C.  J.  It]  When  the  judge  finally 
leaves  the  bench  at  any  term  of  court,  the 
court  exi>lres  whether  the  week  has  ended  or 
not.  Delafield  v.  Construction  Co.,  115  N.  C. 
21,  20  S.  E.  167,  and  citations  thereto  in  Anno. 
Ed. 

[2]  Motion  to  set  aside  the  verdict  or  take 
other  action  in  the  case  at  the  next  term  can- 
not be  entertained,  except  by  consent  Id. 
First,  because  to  do  this  would  be  to  permit 
in  effect  an  appeal  from  one  superior  court 
judge  to  another,  and  of  course  If  this  were 
allowable  an  appeal  from  such  action  could 
be  taken  to  the  next  term  of  the  superior 
court,  and  so  on  ad  Infinitum.  Even  if  the 
judge  before  whom  the  motion  la  made  at 
the  next  term  of  court  were  the  same  judge, 
his  memory  of  the  evidence  would  be  dim- 
j^ed  by  the  lapse  of  time. 

[3]  While  this  is  so,  it  has  been  the  cus- 
tom that,  when  the  judge  is  leaving  after 
trying  the  last  case  at  the  term,  an  agree- 
ment of  counsel  that  the  judgment  may  be 
signed  at  any  other  time  or  place  within  the 
district  is  not  unusual.  It  may  be  said  that 
it  is  a  bad  custom,  and  very  frequently  leads 
tp  inconvenient  results,  as  in  this  case.  It 
ou^ht  to  be  discountenanced,  and  is  only  tol- 
erated as  a  matter  of  convenience,  to  avoid 
going  over  the  trial  again,  and  when  all  oth- 
er matters  of  the  court  have  been  disposed 
of,  and  counsel  do  not  wish  to  detitin  the 
judge  to  await  the  result  of  the  deliberations 
of  the  jury. 

In  this  case  the  usual  agreement  was  that 
the  judgment  should  be  signed  by  the  judge 
at  any  other  time  and  place,  and  the  sole 
question  is  what  Is  the  just  and  reasonable 
construction  of  such  agreement  It  Is  the 
right  of  every  litigant  that  after  the  verdict 
is  brought  1q  by  the  jury  the  party  against 
whom  it  Is  rendered  can  move  to  set  aside  the 
verdict,  If  against  the  weight  of  the  testi- 
mony, or  contrary  in  the  opinion  of  the  judge 
to  justice.  It  Is  not  reasonable  to  suppose 
that  either  side  of  the  agrement  In  this  case 
intended  that  It  should  be  deprived  of  this 
supervisory  power  which  the  law  from  time 
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ixQmemorlal  has  vested  In  the  presiding  Judge 
to  review  and  supervise  the  action  of  the 
Jury.  The  Jury  may  have  misunderstood  the 
evid«ice,  or  the  charge  of  the  court,  and 
sometimes  may  have  been  misled  by  the 
able  arguments  of  counsel,  or  by  local  or  per- 
sonal bias.  For  this  reason  the  losing  party, 
whoever  he  may  be,  has  the  right  to  have  the 
Judge  supervise  the  verdict;  and,  while  he 
cannot  reverse  the  action  of  the  Jury,  there 
must  be  the  Judgment  of  the  court  rendered 
after  due  deliberation  upon  the  finding  of 
the  Jury.  As  a  great  Judge  once  said,  in  re- 
viewing the  action  of  the  Jury,  on  a  motion 
to  set  aside  the  verdict,  '*It  takes  13  men  in 
this  court  to  deprive  a  man  of  his  land,  his 
rights  or  his  liberty."  It  is  not  to  be  presum- 
ed that  either  party  to  this  action  contem- 
plated such  waiver  of  his  rights  to  have  the 
Judge  supervise  the  action  of  the  Jury.  It 
must  expressly  appear  by  the  agreement  that 
such  waiver  was  made  of  this  important 
right 

The  only  reasonable  and  Just  construction 
of  this  agreement  is  that,  when  the  Jury 
brought  in  their  verdict  in  the  absence  of 
the  Judge,  the  case  should  stand  precisely 
in  the  same  plight  as  it  would  have  stood  if 
the  Judge  had  been  present  when  the  verdict 
was  rendered,  and  for  the  purposes  of  this 
case  the  term  was  constructively  extended  so 
that  at  any  other  time  and  place  in  the  dis- 
trict the  Judge,  counsel  of  both  sides  being 
present,  should  hear  such  motions  as  could 
have  been  heard  if  he  had  been  present  at 
the  return  of  the  verdict,  and  should  take 
such  action  as  he  could  have  done  under  such 
circumstances.  The  agreement  was  that  for 
the  purposes  of  this  action  the  term  of  the 
court  was  prolonged,  and  this  case  should  be 
treated  by  the  Judge  as  if  that  term  of  the 
court  were  in  session.  The  Judgment  should 
then  be  rendered.  No  agreement  was  neces- 
sary as  to  a  mere  formal  signing. 

It  is  true  that  the  agreement  might  have 
been  made  longer  and  more  explicit,  but  the 
one  entered  was  that  which  is  usually  made, 
and  was  intended  only  to  transfer  the  case 
after  verdict,  or  rather  continue  it,  in  the 
same  plight  and  condition,  to  be  heard  before 
the  Judge  upon  such  motions  as  could  have 
been  made  had  the  Judge  remained  and  re- 
ceived the  verdict,  and  he  should  render 
Judgment 

The  only  case  that  bears  a  contrary  Con- 
struction is  EInowles  v.  Savage,  140  N.  C.  872, 
52  S.  E.  930.  With  all  respect  to  the  dis- 
tinguished Judge  who  wrote  'that  opinion  for 
a  unanimous  court,  we  think  that  this  view 
of  the  matter  was  not  presented  nor  passed 
upon,  and  that,  in  view  of  the  result  of  such 
ruling,  in  depriving  the  losing  party  of  the 
right  to  have  the  verdict  reviewed,  which 
he  would  have  had  if  the  court  had  remained 
in  session,  that  part  of  the  opinion  in 
Knowles  v.  Savage  should  be  not  followed. 
A  blind  adherence  to  precedent  may  have  a 


f  far  worse  effect  in  depriving  parties  of  their 
rights  guaranteed  by  law;  and,  in  proper 
instances,  and  when  no  property  rights  will 
be  affected,  the  (pinion  will  be  modified  or 
overruled. 

There  are  weighty  reasons  why  this  should 
be  done  in  this  case  rather  than  deprive  any 
party  "unbeknownst  to  himself  of  his  legal 
rights,  and  thus  continue  a  practice  whicdi 
cannot  subserve  the  ends  of  Justice,  which  re* 
quire  that  in  every  case  the  losing  party 
should  have  the  right  to  apply  to  the  Judge  to 
revise  and  set  aside  the  verdict,  or  at  leadt 
to  have  his  opinion  upon  it  before  he  ren- 
ders his  Judgment.  An  agreement  to  waive 
such  rights  must  be  explicit 

If  the  court  had  rendered  Judgment,  then 
signing  it  would  have  been  a  mere  ministerial 
act,  for  which  no  agreement  was  necessary. 
The  essential  matter  is  that  the  Judge  should 
render  Judgment,  and  until  that  has  been 
done  there  has  been  no  legal  oondusioa  of 
the  controversy. 

There  is  no  stipulation  in  this  agreement 
that  the  Judge  should  sign  Judgment  ''in 
accordance  with  the  verdict''  We  should 
not  Insert  these  words  in  literal  compliance 
with  the  agreement  he  has  signed  Judgment, 
but  the  Judgment  is  his  own  Judgment,  which 
in  accordance  with  the  power  vested  In  him 
he  has  made  "in  his  discretion  and  of  his 
own  motion,"  setting  aside  the  verdict  be- 
cause against  the  weight  of  the  evidence. 
And  this  Judgment  should  be  affirmed. 

Affirmed. 

WALKER,  J.  (dissentinflO.  The  plaintiff 
alleged  that  defendant,  who  is  her  brother, 
had  committed  a  fraud  upon  her  in  drawing 
a  deed  by  which  he  was  directed  to  divide 
certain  land  equally  between  them,  their 
father  having  given  the  direction,  as  part 
of  the  land  belonged  to  him,  and  he  desired 
that  plaintiff  should  have  one-half  of  it  The 
deed  was  so  drawn  and  executed  as  to  give 
the  defendant  30  acres  more  than  the  plain* 
tur,  his  sister.  The  action  was  brought  to 
recover  damages  for  the  fraud.  Issues  were 
submitted  to  the  Jury  and  answered  in  favor 
of  the  defendant 

The  trial  was  concluded  on  Saturday,  the 
last  day  of  the  term,  but  the  Jury  did  not  de- 
liver their  verdict  until  4:45  o'clock  p.  m. 
The  Judge,  desiring  to  take  the  east-bound 
train  for  Asheville,  N.  (X,  the  following  or- 
der was  entered  in  the  minutes  by  consent: 

'*It  is  agreed  by  the  counsel  for  the  parties 
that  the  Jury  may  return  their  verdict  to  the 
clerk,  and  that  the  Judgment  may  be  signed  out 
of  term  and  out  of  the  coonty." 

The  Judge  then  left  the  courthouse  to  catch 
the  train,  and  went  on  it  to  Asheville.  The 
Jury  returned  the  verdict  to  the  clerk  after 
the  Judge  had  left  No  further  action  was 
taken  in  the  case  untU  September  term,  1919* 
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when  the  same  judge,  of  his  own  motion,  set 
aside  the  verdict  by  the  following  order: 

"In  this  cause,  the  same  being  tried  at  the 
July  term,  1919,  of  this  court,  and  a  verdict  on 
the  issues  found  by  the  jury  in  favor  of  the  de- 
fendant, counsel  agreeing  that  the  court  might 
sign  judgment  out  of  term,  and  out  of  the  coun- 
ty, the  court  now  in  its  discretion,  and  upon 
its  own  motion,  sets  aside  the  verdict  in  said 
case,  and  orders  the  case  to  be  reinstated  on 
the  civil  issue  docket  of  this  court  to  the  end 
that  a  new  trial  be  had  upon  issues  submitted 
before  another  jury." 

To  this  order,  the  defendant  excepted  and 
appealed. 

The  question  we  have  before  us  is  one  as 
to  the  judge's  power  to  set  aside  the  verdict 
under  the  agreement  of  the  parties  as  made 
at  July  term,  1919.  Hy  opinion  is  that,  un- 
der a  former  decision  of  this  court,  he  bad  no 
Such  power,  as  it  was  held  unquestionably 
that  an  agreement,  like  the  one  in  this  case, 
does  not  authorize  such  action  by  him.  This 
question  arose  Some  years  ago,  and  the  court 
fully  considered  it  In  Knowles  v.  Savage,  140 
N.  C.  372,  52  S.  B.  930.  The  court  in  that  case 
stated  it  to  be  conceded  that  a  motion  to  set 
aside  a  verdict  for  insufficient  testimony 
must  be  made  before  the  judge  who  tried  the 
case,  at  the  term  in  which  the  verdict  was 
rendered  (Revisal,  §  554 ;  Moore  v.  Hinnant, 
90  N.  C.  163 ;  Turner  v.  Davis,  132  N.  C.  187, 
43  S.  R  637),  and  the  judgment  must  be  en- 
tered during  the  same  term,  unless  other- 
wise agreed  by  the  parties.  The  same  con- 
tention, as  here  made,  was  the  identical  one 
put  forward  in  that  case,  which  is  that  an 
agreement,  authorizing  the  judge  to  sign 
the  judgment  after  the  adjournment  of  the 
court  for  the  term,  included  the  power  to 
hear  and  determine  a  motion  for  a  new  trial, 
or  to  set  the  verdict  aside,  for  error  in  fact 
or  law,  but  the  court  rejected  this  view,  as 
It  was  not  based  on  a  reasonable  construction 
of  the  agreement  It  is  urgently  Insisted  that 
this  was  error,  and  that  such  an  agreement 
obviously  implies  that  preliminary  motions, 
for  a  new  trial,  etc.,  may  be  submitted  and 
passed  upon.  We  admit  there  is  great  force 
in  the  contention.  They  argue  that  neither 
party  would  take  the  risk  of  the  judge  hav- 
ing the  i>ower  to  sign  a  judgment,  not  know- 
ing what  the  verdict  would  be,  without  the 
right  of  appeal  and  review.  If  he  did,  It 
would  be  very  imprudent  on  his  part,  and 
greatly  jeopardize  his  interests,  and  perhaps 
destroy  them.  If  he  could  move  for  a  new 
trial  when  there  was  error  in  law,  or  to  set 
aside  the  verdict,  as  being  against  the  weight 
of  the  evidence,  or  because  the  damages  al- 
lowed by  the  jury  are  excessive,  or  for  any 
other  good  and  valid  reason,  important  and 
valuable  rights  might  be  saved.  For  this  and 
other  reasons  they  insist  that  the  parties  in- 
tended to  retain  the  benefit  of  those  remedies 
which  are  essential  to  preserve  their  rights, 
when  error  has  been  committed  by  the  court 
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or  jury.  The  argument  may  be  plausible  and 
quite  persuasive  in  support  of  their  position, 
but  it  has  been  thoroughly  considered  and 
weighed  by  the  court,  and  failed  to  produce 
conviction  as  to  the  correctness  of  plaintUTs 
view.  The  court,  in  Knowles  v.  Savage, 
supra,  said  that  signing  a  judgment  is  a 
ministerial  act,  involving  no  exercise  of  judg- 
ment or  discretion,  and,  if  omitted  for  any 
reason,  could  be  done  at  a  subsequent  term, 
as  decided  in  Ferrell  v.  Hales,  119  N.  C  199, 
25  S.  E.  821,  but  that  bearing  and  determin- 
ing a  motion  to  set  aside  a  verdict  is  a  dif- 
ferent matter,  as  it  calls  for  recollection  of 
the  testimony,  manner,  and  demeanor  of  wit- 
nesses, and  other  inddenta  of  the  trial  not 
likely  to  be  impressed  upon  the  memory  of 
the  judge,  so  that  he  may  safely  act  upon 
them  after  adjournment  The  court  then 
gave  this  admonition: 

"While  convenience  of  counsel  often  occa- 
sions, and  usually  justifies,  outside  agreements 
of  the  character  made  in  the  case,  they  fre- 
quently lead  to  confusion  and  irregularity  in  the 
administration  of  justice.  The  court  will  not 
by  construction  extend  their  terms  beyond  the 
fair  and  reasonable  import  of  the  language 
used.  We  concur  with  his  honor  that  he  had 
no  power  after  the  adjournment  of  the  term  to 
hear  and  pass  upon  the  motion." 

The  difference  in  the  views  thus  presented 
is  that  one  adopts  a  literal  or  strict  construc- 
tion, and  the  other  a  liberal  construction,  of 
the  agreement  with  the  purpose  of  giving  ef- 
fect to  the  presumed  intention  of  the  parties. 
The  case  of  BjQowles  v.  Savage,  supra,  was 
cited  in  Stilley  v.  Goldsboro  PI.  Mills  Ca, 
161  N.  C.  517,  77  S.  B.  760,  but  there  was  no 
agreement  in  that  case  by  the  parties  as  to 
signing  the  judgment  after  the  term  of  court 
had  expired;  it  was  simply  a  motion  to  set 
aside  a  verdict  in  vacation  because  of  newly 
discovered  evidence,  which  was  made  in  term, 
but  continued  for  hearing  to  the  next  term 
of  the  court  by  order  of  the  judge,  in  the 
absence  of  the  plaintiff  and  his  counsel.  The 
Knowles  Case  was  also  cited  in  Pfeifer  v. 
Drug  Co.,  171  N.  O.  214.  88  S.  E.  343,  but  the 
point  in  this  case  was  not  presented.  The 
court  simply  entered  judgment  on  a  verdict 
rendered  at  a  former  term,  which  was  held  to 
be  regular  and  according  to  the  course  and 
practice  of  the  court. 

There  is,  as  least  sufficient  doubt  as  to  the 
true  meaning  of  the  agreement  to  call  for 
an  adherence  to  the  principle  that  cases 
should  not  be  lightly  overruled,  and  not  at 
all,  except  where  there  is  clear  and  manifest 
error.  The  Knowles  Case  was  a  well-consid- 
ered one,  and  the  opinion  written  by  an  able 
and  learned  judge  and  its  right  to  contin- 
uance as  a  precedent  is  supported,  at  least, 
by  the  fact  that  it  construes  the  agreement 
according  to  the  language  of  the  parties  to  it, 
and  the  form  of  expression  they  selected  to 
declare  its  meaning  as  it  was  understood  by 
them  at  the  time,  while  the  court's  view  le- 


880 


108  SOUTHBASTBBN  BBPOBTBB 


(N.a 


quires  amstructlon  of  it»  by  inference  or  im- 
plication as  to  what  it  means.  The  iMirties 
had  the  right  to  make  the  agreement  as  it 
is,  confining  the  action  of  the  Judge  to  the 
mere  signing  of  the  Judgment.  AU  this  but 
tends  to  show  that  the  question  is  not-  so  en- 
tirely free  of  doubt  as  to  Justify  overruling 
Knowles  t.  Savage,  supra. 

It  would  have  been  easy,  under  a  contrary 
decision,  for  parties  to  frame  such  agree- 
ments, so  as  to  provide  that  the  Judge  shall 
have  the  same  power  and  Jurisdiction  as  if 
all  matters  had  been  disposed  of  in  term, 
and  thereby  preserve  the  right  to  make  all 
motions  and  review  all  decisions  of  the  court 
by  appeal. 

If  we  are  to  abide  by  precedent,  and  ad- 
here to  our  former  dedcdons,  we  should  have 
held  that  Knowles  v.  Savage  is  fatal  to  the 
plaintifTs  present  contenticm,  and  therefore 
there  was  error.  It  follows  that  the  order  of 
the  Judge  should  have  been  set  aside,  the  ver- 
dict reinstated,  and  Judgment  entered  there- 
on in  accordance  with  the  law,  as  declared  in 
the  Knowles  Case. 

I  shall,  though,  hereafter  accept  this  deci- 
sion of  the  court,  and  abide  by  its  construc- 
tion of  such  agreements,  as  it  is  only  a  ques- 
tion of  procedure^  which  should  be  finally  de- 
cided and  dosed. 


(179  N.  0.  «S2) 

HERBERT  ot  al.  v.  UNION  DEVELOPMENT 
CO.  at  ai.     (No.  587.) 

(Supreme  Court  of  North  Carolina.    Jone  2, 

192a) 

1.  PuMio  lands  ^=» 1 64— Secretary  of  state's 
power  to  correct  errors  In  grants  does  not  In- 
olude  right  to  ohange  name  of  grantee  for 
fraud  or  mistake. 

If  another  than  the  grantee  paid  the  pur- 
chase money  and  took  ont  certificates  of  sur- 
▼ey  in  his  own  name,  and  bitended  that  the 
grants  also  should  be  hi  his  name,  bnt  they 
were  wrongfully  leaned  to  the  person  named 
as  grantee,  either  by  mistake  or  fraud,  the 
wrong  could  be  corrected  only  through  the 
courts,  hi  view  of  Const  art.  4,  |  2,  in  an  ac- 
tion seeking  to  convert  the  nominal  grantee  or 
his  heirs  at  law  into  a  trustee  for  the  use  and 
benefit  of  the  true  grantee  or  hie  heirs  at  law, 
and  not  through  insertion  of  the  name  of  the 
true  grantee  in  the  grant  in  the  place  of  the 
name  of  the  nominal  grantee,  by  the  secretary 
of  state,  under  Revisal  19Ci5,  |  1741;  such 
statute  authorising  only  correction  of  clerical 
errors,  not  the  determination  of  conflicting 
rights,  which  is  the  exercise  of  Judicial  power. 

2.  Appeal  and  error  ^=»856(l)  —  Erroneous 
Judgment  not  supportable  on  theory  on  which 
court  did  not  pass. 

In  action  to  remoye  cloud,  erroneous  Judg- 
ment of  nonsuit  is  not  supportable  on  the  the- 
ory that  plaintiffs  had  conveyed  all  their  inter- 


ests in-  the  lands,  where,,  although  such  con- 
veyance was  made  an  issue  in  the  pleadings,  no 
evidence  thereof  was  introduced,  and  it  appear- 
ed that  the  court  never  passed  upon  such  is- 
sue. 

Appeal  from  Superior  Court,  Clay  County; 
Ray,  Judge. 

Action  for  removal  of  doud  upon  title  by 
J.  C.  Herbert  and  others  against  the  Union 
Development  ComiMiny  and  another.  £^m  a 
judgment  of  nonsuit  at  the  close  of  plaintiifs* 
evidence,  they  except  and  appeal.    Kew  triaU 

M.  .W.  Bell  and  Witherspoon  &  Wither^ 
spoon,  all  of  Murphy,  for  appellants. 

Johnston  A  Horn,  of  Franklin,  'and  S.  W. 
Black,  of  Bryson  City,  for  appellee. 

BROWN,  J.  [1]  The  plahitifTs  are  the 
heirs  at  law  of  W.  H.  Herbert  and  also  of  E. 
Herbert,  who  was  the  father  of  W,  H.  Hecr 
bert  From  the  evidence  introduced  it  ap- 
pears that  in  the  year  1865  state  grants  Nos. 
2865,  2866,  2868,  and  2869  issued  from  the 
state  to  W.  H.  Herbert  as  grantee  of  the  lands 
described  therein,  which  lands  were  situated 
partly  in  Clay  county  and  partly  in  Macon 
county.  It  further  appears  that  on  the  20th 
day  of  April,  1890,  Octavius  Coke^  secretary 
of  state,  struck  ont  the  name  of  W.  H«  Her- 
bert from  the  record  of  registration  of  said 
grants  in  the  office  of  the  secretary  of  state 
and  inserted  the  name  of  B.  Herbert  therein 
as  grantee,  and  made  the  following  entry  on 
the  registration  of  these  grants:  ''Corrected 
by  virtue  of  authority  given  by  Laws  of  1889, 
chapter  460.  This  20th  day  of  April,  1891, 
Oct.  Coke,  Sec.  State."  His  honor  held  that 
the  plaintiffs,  having  introduced  evid^ce  con- 
necting their  title  with  W.  H.  Herbert,  and 
not  having  connected  with  E.  Herbert,  had 
failed  to  establish  a  prima  fade  title  to  the 
lands  in  controversy.  Chapter  460,  Laws  of 
1889,  is  now  section  1741  of  the  Revlsal  of 
1905.  His  honor  held  that  the  action  of  the 
secretary  of  state  in  striking  out  the  name,  of 
W.  H.  Herbert  in  the  grant  and  substituting 
therefor  the  name  of  E.  Herbert  was  a  valid 
exercise  of  power  under  the  statute.  Section 
1741  reads  as  follows: 

**Error§  <n  OranUf  How  Oorreoted^—lf  in  is- 
suing any  grant  the  number  of  the  grant  or  the 
name  of  the  grantee  or  grantees  or  any  material 
words  or  figures  suggested  by  the  context  has 
been  omitted  or  not  correctly  written  or  given, 
or  the  description  in  the  body  of  the  grant  does 
not  correspond  with  the  plot  and  description  in 
the  surveyor's  certificate  attadied  to  the  grant, 
or  it  in  recording  the  grant  in  his  office  the  sec- 
cretary  of  state  has  heretofore  made  or  may 
hereafter  make  any  mistake  or  omission  by 
which  any  part  of  any  grant  has  not  been  cor- 
rectly recorded,  the  secretary  of  state  shall,  up- 
on the  application  of  any  party  interested  and 
the  payment  to  him  of  his  lawful  fees,  correct 
the  original  grant  by  inserting  in  the  pn^er 
place  the  word  or  words,  figure  or  figures,  name 
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or  names  (Knitted  or  not  correctly  given  or  sug- 
gested by  the  context;  or  if  the  description  in 
the  grant  does  not  correspond  with  the  survey- 
or's plot  or  certificate,  he  shall  make  the  for- 
mer correspond  with  the  latter  as  the  true  facts 
may  require." 

These  grants,  wblcb  are  the  subject  of  oon- 
troversy  and  under  which  the  plaintifb  claim, 
were  Issued  in  1865  to  W.  H.  Herbert  and  his 
name  stricken  out  and  the  name  of  £>.  Herbert 
inserted  in  1800  by  the  secretary  of  state 
without  any  notice  to  these,  plaintiffs,  who 
are  the  heirs  at  law  of  W.  H.  Herbert,  as  re- 
quired by  section  1742,  which  is  applicable  to 
lands  in  Macon  and  Jackson  counties.  These 
lands  are  situated  partly  in  Macon  and  Clay 
counties,  and  it  seems  would  come  within  the 
purview  of  the  statute;  but,  Independent  of 
this  lack  of  notice,  we  are  of  opinion  that  the 
secretary  of  state  had  no  power  whatever  to 
strike  out  the.  name  of  the  ti:ue  grantee  to 
whom  the  grants  were  issued  and  Insert  the 
name^  of  another  to  whom  the  grants  were 
never  issued.  It  seems  to  be  very  dear  that 
the  statute  does  not  purport  to  confer  judicial 
powers  upon  the  secretary  of  state  even  if  it 
could.  We  think  it  Is  manifest  that  the  pur^ 
port  of  the  statute  was  to  provide  a  method 
of  correcting,  upon  due  notice,  clerical  errors 
In  grants  which  had  been  issued.  It  is  not 
denied  that  the  grants  were  issued  to  W.  H. 
Herbert  It  is  claimed  that  the  entries  were 
made  by  B.  Herbert  and  that  he  paid  the  pur- 
chase money  to  the  state  and  took  out  certifi- 
cates of  survey  in  his  own  name,  but  that  for 
some  reason  the  grants  were  issued  in  the 
name  of  W.  H.  Herbert,  his  son.  It  Is  claim- 
ed in  the  brief  of  the  counsel  for  the  defend- 
ant that  the  grants  were  issued  to  W.  H.  Her- 
bert by  mistake  or  fraud.  If  that  Is  so,  it  is 
not  a  clerical  error  or  mistake,  such  as  comes 
within  the  purview  of  the  statute.  No  Judicial 
powers  are  conferred  upon  the  secretary  of 
state,  and  it  would  require  the  ezerdse  of 
Judicial  authority  to  correct  the  grants.  This 
Judicial  authority,  under  our  Ck>n8titutlon,  Is 
vested  in  a  court  for  the  trial  of  impeach- 
ment, a  Supreme  Court,  superior  court,  courts 
of  Justices  of  the  peace,  and  such  other  courts 
Inferior  to  the  superior  court  as  may  be  es- 
tablished by  law.    Article  4,  {  2,  Constitution. 

If  the  grants  were  wrongfully  issued  to  W. 
H.  Herbert,  either  by  mistake  or  fraud,  the 
wrong  could  only  be  corrected  by  an  action  in 
the  superior  court  seeking  to  convert  W.  H. 
Herbert  or  his  heirs  at  law  into  a  trustee  for 
the  use  and  benefit  of  E.  Herbert  or  his  heirs 
at  law.  In  substituting  the  name  of  B.  Her- 
bert for  W.  H.  Herbert,  the  secretary  of  state- 
exceeded  his  authority  under  the  statute,  and 
his  act  is  therefore  invalid. 

[2]  It  was  contended  upon  the  argument 
by  the  learned  counsel  for  the  defendant  Mr. 
Johnston  that  the  plaintiffs  had  conveyed  all 
their  interests  in  these  lands  to  R.  L.  Her- 
bert by  deed  executed  by  John  0.  Herbert  and 


his  wife  and  by  John  0.  Herbert  for  his  co- 
plaintiffs  by  virtue  of  the  power  of  attorney. 
We  find  upon  examination  of  the  record  that 
this  allegation  is  made  in  the  answer  of  the 
defendant,  and  the  power  of  attorney  and 
deed  is  set  out  specifically  in  the  answer. 
This  allegation  is  denied  in  section  2  of  the 
plaintiffs'  replication.  This  power  of  attor- 
ney and  deed  were  not  introduced  In  evidence. 
The  defendant  at  the  close  of  the  plaintiff's 
evidence  moved  for  Judgment  of  nonsuit  upon 
the  ground,  substantially,  that  the  action  of 
the  secretary  of  state  hereinbefore  recited 
was  valid,  and  that  title  to  the  land  had  never 
vested  in  W.  H.  Herbert  This  motion  was 
allowed.  Thun  it  appears  that  the  court  be- 
low never  passed  upon  the  contention  of  the 
defendant  in  respect  to  the  said  conveyance. 
This  is  manifest,  because  there  is  no  as- 
signment of  error  pointing  thereto. 
New  triaL 


(17»  N.  C.  674) 

WALDROOPv.WALDROOPetal.    (No. 595.) 

(Supreme  Court  of  North  Carolina.    Jane  2, 

192D.) 

1.  Clerks  of  oonrts  ^3»66— Saperier  eorut  has 
JsrisdloUoB  on  transfer  of  prooeedlsg  before 
derfc. 

On  the  transfer  to  the  superior  court  in 
term  of  a  proceeding  begun  before  the  derk, 
it  has  the  same  Jurisdiction  as  if  the  proceed- 
ing had  been  begun  in  court. 

2.  Remainders  ^=»  1 6— Superior  court  may  or- 
der sold  for  reinvestment  land  devised  to 
widow  tilt  children  are  of  age. 

The  superior  court  can  order  sold  for  rein- 
vestment property  devised  to  testator's  wife 
tin  their  youngest  child  is  of  age,  then  to  be 
divided  equally  between  her  and  their  children 
then  living;  all  of  them  being  parties. 

3.  Wills  ^=»675— Devise  held  charged  with  edu- 
cation of  ohildren;   "Instruot." 

The  remainder  of  testator's  property  after 
the  directed  payment  of  legacies  and  debts  from 
the  proceeds  of  the  estate,  which  is  given  tes- 
tator^s  wife  till  their  youngest  child  is  of  age, 
and  then  to  be  divided  equally  between  her  and 
the  children  with  instruction  to  her  to  give  them 
an  education,  held  charged  with  their  educa- 
tion; 'instruct"  being  imperative. 

[Ed.  Note.— -For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Instruct.] 


4.  Tnsts  ^s»l94-«Ordor  for  sale  for  reinvest- 
ment shoold  not  direct  retention  of  enouob 
for  edttoatlon  of  ohildren. 
Though  property  devised  to  testator's  wid- 
ow till  their  youngest  child  is  of  age,  then  to  be 
divided  equally  between  her  and  the  children, 
with  instruction  to  her  to  educate   them,  is 
charged  with  their  education,  order  for  sale  of 
the  property  for  reinvestment  should  not  direct 
retention  from  the  proceeds  of  enough  for  their 
education,  but  application  should  be  made  to  the 
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court  from  time  to  time  for  allowance  there- 
for. 

Appeal  from  Superior  Court,  Macon  Coun^ 
ty;   Roy,  Judge; 

Proceeding  by  Mary  M.  Waldroop  against 
Larry  S.  Waldroop  and  others,  infants,  rep- 
resented by  a  guardian  ad  litem.  From  a 
judgment  as  prayed,  defendants  appeal. 
Modified  and  affirmed. 

This  is  a  proceeding  commenced  before  the 
derk  and  transferred  to  the  superior  court 
in  term,  for  the  purpose  of  having  certain 
lands  devised  in  the  will  of  W.  H.  Waldroop 
sold  and  a  part  of  the  proceeds  applied  to  the 
education  of  his  children. 

The  widow  of  W.  H.  Waldroop  is  the  peti- 
tioner, and  all  of  his  children  are  defend- 
ants, tliose  under  21  years  of  age  being  repre- 
sented by  a  guardian  ad  litem. 

The  will  is  as  follows : 

"I,  W.  H.  Waldroop,  being  of  sound  mind  but 
feeble  body,  do  make  this  my  last  will  and  tes- 
tament: 

"First.  To  my  sons  Larry  S.  Waldroop  and 
W.  H.  Waldroop,  Jr.,  I  give  and  bequeaUi  the 
sum  of  one  hundred  and  fifty  dollars  each  to 
be  paid  them  by  my  executor  out  of  the  pro- 
ceeds of  my  estate. 

**Second.  All  the  remainder  of  my  proper- 
ty, real,  personal  and  mixed,  I  will  and  bequeath 
to  my  wife,  Mary  M.  Waldroop*  to  have  and  to 
hold  till  my  youngest  child  is  of  age,  then  to 
be  divided  equally  between  her  and  her  chil- 
dren by  me  living  at  the  time,  and  I  instruct 
her  hereby  to  give  each  of  them  an  equal  edu- 
cation fitted  to  their  station  in  life. 

**Third.  I  desire  my  executor  to  see  that  all 
of  my  just  debts  are  paid,  and  whatever  is  left 
of  my  estate  to  be  disposed  of  as  aforesaid. 

'*I  hereby  nominate  and  appoint  my  wife, 
Alary  M  Waldroop,  my  executor  without  bond." 

It  is  alleged  In  the  petition  that  the  peti- 
tioner has  no  sufficient  money  to  maintain 
and  educate  the  infant  children,  and  this  is 
admitted  in  the  answer;  but  the  defendants 
contend  that  the  court  has  no  authority  to 
order  a  sale  of  the  land  or  to  direct  a  part 
of  the  proceeds  of  sale  to  be  set  apart  for 
the  education  of  the  children. 

Judgment  was  entered  ordering  the  land  to 
be  sold  and  that  out  of  the  proceeds  a  suffi- 
cient amount  be  withheld  for  the  education 
of  the  minor  children,  and  the  defendants 
excepted  and  appealed. 

A.  W.  Horn,  of  Franklin,  for  appellants. 
Jones  &  Jones,  of  Ashevllle,  for  appellee. 

ALLEN,  J.  This  proceeding  is,  in  one  re- 
spect, peculiar  in  that  the  plaintifiP  is  seeking 
to  have  a  trust  impressed  upon  property 
which  she  owns  In  fee  until  the  youngest 
child  becomes  21  years  of  age  and  thereafter 
at  least  a  one-fourth  Interest  therein  in  favor 
of  the  defendants,  who  resist  the  declaration 
and  enforcement  of  the  trust;  but  this  re- 
sults from  the  fact  that  the  defendants  are 


infants  and  own  an  interest  In  the  land,  and 
the  careful  and  conscientious  attorney,  who 
represents  them,  felt  it  was  his  duty  to  sub- 
mit the  question  to  the  court. 

{1 , 2]  The  proceeding  began  before  the 
derk;  but,  when  it  was  transferred  to  the 
superior  court  in  term,  it  was  as  if  com- 
menced there  (Roseman  v.  Roseman,  127  N. 
€.  494,  37  S.  E.  518),  and  the  court  had  juris- 
diction to  order  a  sale  of  the  property  for 
reinvestment,  as  all  who  could  by  any  possi- 
bility have  an  interest  in  the  land  were  par- 
ties (Springs  v.  Scott,  132  N.  C.  548,  44  S.  B. 
116). 

[8, 4]  Can  the  court  go  further  and  direct 
that  a  part  of  the  proceeds  of  sale  be  set 
apart  for  the  education  of  the  infant  chil- 
dren of  the  testator? 

The  answer  to  this  question  requires  an 
examination  and  construction  of  the  clause 
instructing  the  executrix  to  provide  for  edu- 
cating the  children. 

*lt  must  be  conceded  that  it  is  not  necessary 
for  the  valid  declaration  of  a  trust  that  any 
peculiar  language  be  used."  St.  James  v.  Bag- 
ley,  138  N.  C.  389,  50  S.  B.  842,  70  L.  R.  A, 
160: 

"The  Intent  is  what  the  court  looks  to." 
Blackburn  v.  Blackburn,  109  N.  O.  488,  13  a  E. 
937. 

"No  technical  language,  however,  is  neces- 
sary in  the  creation  of  a  trust,  either  by  deed  or 
by  will.  It  is  not  necessary  to  use  the  words 
'upon  trust'  or  'trustee,'  if  the  creation  of  a 
trust  is  otherwise  sufficiently  evident.  If  it  ap- 
pear to  be  the  intention  of  the  parties  from 
the  whole  Instrument  creating  it  that  the  prop- 
erty •  ♦  *  is  to  be  held  or  dealt  with  for  the 
benefit  of  another,  a  court  of  equity  will  affix 
to  it  the  character  of  a  trust,  and  impose  cor- 
responding duties  upon  the  party  receiving  the 
title,  if  it  is  capable  of  lawful  enforcement." 
Colton  V.  Colton,  127  U.  S.  310, 8  Sup.  Ct.  1168, 
32  li.  Ed.  138. 

"  *It  is  sufficient  if  the  language  used  shows 
the  intention  to  create  a  trust,  dearly  points 
out  the  property,  the  disposition  to  be  made 
of  it,  and  the  beneficiary.'  Witherington  v. 
Herring,  140  N.  C.  497."  Laws  v.  Christmas, 
178  N.  C.  362,  100  S.  E.  589. 

It  is  true  there  must  be  certainty  in  the 
declaration  of  a  trust,  but  provisions  have 
been  held  to  be  enforceable  "for  the  support 
of  the  child"  (Witherington  v.  Herring,  140 
N.  G.  496,  53  S.  E.  304,  6  Ann.  Gas.  188),  for 
"my  maintenance"  (Bailey  v,  Bailey,  172  N. 
G.  672,  90  S.  B.  803),  "used  for  the  education 
of  my  children"  (Laws  v.  Ghristmas,  178  N. 
G.  359,  100  S.  E.  588),  which  are  not  more 
certain  than  the  language  used  by  the  testa- 
tor in  the  will  now  before  us,  and: 

.  "Giving  a  trust  in  discretion  as  to  the  meth- 
od of  carrying  out  a  definite  purpose  does  not 
render  the  trust  void,  and  if  the  trustee  refuses 
altogether  to  exercise  the  discretion  with  which 
he  is  invested  the  trust  must  not  on  that  ac- 
count be  defeated.  The  real  test  is  whether  the 
language  is  iiiiperatiTe»  or  leaves  the  use  and 
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We  have,  then,  the  prc^erty  affected,  "all 
the  remainder  of  my  property,"  and  the  ben- 
eficiaries, the  children,  clearly  defined,  and 
the  purpose  sufficiently  certain,  and  the  lan- 
guage of  the  testator,  not  merely  expressive 
of  his  wish  or  desire,  but  imperative,  "in- 
struct," according  to  Webster,  and  the  con- 
trary meaning,  in  addition  to  imparting 
knowledge  or  Information,  to  OHnmand,  to 
order,,  to  direct;  but  notwithstanding  these 
conditions,  which  would  Justifjr  the  declara- 
tion of  a  trust,  we  must  look  at  the  whole 
will  of  the  testator,  because,  as  said  in  Perry 
on  Trusts,  vol.  1  (6th  Ed.)  §  114: 

"Every  case  must  depend  upon  the  construc- 
tion of  the  particular  will  under  consideration. 
The  point  really  to  be  determined  in  all  these 
cases  is  whether,  looldng  at  the  whole  context 
of  the  will,  the  testator  intended  to  impose  an 
obligation  on  his  legatee  to  carry  his  wishes  in* 
to  effect,  or  whether,  having  expressed  his 
wishes,  he  intended  to  leave  it  to  the  legatee  to 
act  on  them  or  not  at  his  discretion." 

In  the  first  item  he  gives  $150  each  to  two 
sons  to  be  paid  "out  of  the  proceeds"  of  his 
estate.  In  the  second  be  gives  all  the  re- 
mainder of  his  proper^  to  his  wife  until  the 
youngest  child  becomes  21,  thus  covering  the 
period  for  their  education,  and  instructs  her 
to  educate  her  children,  and,  this  charge  or 
burden  on  the  estate  being  satisfied,  he  then 
makes  equal  division  between  his  wife  and 
the  children  then  living.  In  the  third  item 
he  provides  for  the  payment  of  his  debts,  and 
directs  that  **whatever  is  left  of  my  estate  to 
be  disposed  of  as  aforesaid." 

The  testator  knew  the  condition  of  his  es- 
tate and  that  without  a  sale  of  the  land  his 
family  could  not  be  supported  or  his  children 
educated,  and  therefore  he  speaks  of  "pro- 
ceeds of  my  estate,"  **whatever.  is  left,"  and, 
after  commanding  that  his  children  be  edu- 
cated in  item  2,  he  directs  in  item  8  that 
what  is  left  be  "disposed  of  as  aforesaid," 
showing  that  he  still  had  in  mind  the  gift 
to  his  wife  with  instructions  to  educate  the 
children. 

The  change  in  the  ownership  of  the  prop- 
erty is  significant  He  gives  all  of  it  to  his 
wife  until  the  period  for  educating  the  chil- 
dren has  passed,  and  then  divides  it  equally 
between  the  mother  and  the  children,  indi- 
cating a  purpose  to  put  it  in  the  power  of  the 
mother  to  provide  for  education  and  then 
commanding  her  to  do  so.  We  cannot  say  the 
Intent  of  the  testator  is  clear;  but,  when 
the  language  of  the  Instruction  is  cpnsideTed 
in  connection  with  the  whole  will  and  the 
circumstances  surrounding  the  testator,  we 
are  of  opinion  the  property  is  charged  with 
the  education  of  the  children,  but  we  do  not 
approve  of  that  part  of  the  order  directing 
thatr- 


"Out  of  the  proceeds  of  said  sale,  a  suffi- 
cient amount  be  withheld  for  the  education  of 
the  minor  children." 

Let  this  be  stricken  out,  and,  as  thus  modi- 
fied, the  order  is  affirmed.  The  cause  will 
be  retained  in  the  superior  court  with  leave 
to  apply  from  time  to  time  upon  notice  for 
the  allowance  of  such  sums  as  may  be  re- 
quired for  education. 

Modified  and  afiirmed. 
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STATE  V.  ALEXANDER.    (No.  468.) 

(Supreme  Court  of  North  Carolina.   June  2^ 

1020.) 

1.  Homicide  ^=s>203(3)^Dyino  declaration  held 
admlsslbfo  as  made  under  sense  of  Impending 
death. 

Deceased's  dying  declaration,  charging  ac- 
cused with  shooting  him,  held  admissible  as 
made  under  an  impending  sense  of  approadiing 
death. 

2.  Criminal  law  ^=9465— Opinion  as  to  exist* 
enoe  of  fact  tending  to  show  Insanity  not  ad- 
missible. 

In  murder  trial,  the  defense  being  insanity, 
where  accused's  mother  was  being  examined  as 
to  his  mental  condition,  her  answer  to  the 
question  "Did  he  imagine  somebody  was  an 
enemy  to  him?"  was  properly  excluded,  for  she 
could  be  required  to  state  the  facts  upon  wMch 
she  based  her  opinion  that  accused  was  insane, 
and  from  which  the  jury  could  infer  that  the 
enemy  he  was  going  to  attaclc  was  purely  imag- 
inary, but  could  not  express  an  opinion  as  to 
the  existence  of  a  fact 

3.  Criminal  law  es»4l3(l)— Dedaratlea  of  ao« 
oiised  that  he  did  not  keep  a  knife  or  gun 
inadmissible  as  declaration  in  his  own  behalf. 

In  murder  trial,  answer  was  properly  ex- 
cluded to  the  question  "Did  he  (accused)  him- 
self state  why  he  didn't  Iseep  a  knife  or  gun?" 
as  calling  for  th^  prisoner's  declaration  in  his 
own  behalf. 

4.  Criminal  law  ^3»338(3)^Testimony  showing 
accused's  insanity  excluded  where  not  shown 
that  accused  was  not  drunk. 

In  murder  trial,  evidence  to  support  theory 
of  accused's  insanity  tliat  the  day  after  he 
had  quarreled  with  and  assaulted  his  brother 
he  had  forgotten  the  occurrence  was  properly 
excluded,  where  the  brother,  as  witness,  did 
Dot  state  that  accused  was  not  drunk  when  he 
made  the  assault. 

5.  Criminal  law  ^s»4l3(l),  486— Conversation 
with  physician  while  admissible  on  Issue  of 
sanity,  self-serving  declarations  In  such  con- 
versation not  admissible. 

In  murder  trial,  defended  on  ground  of  in- 
sanity, although  physician  testifying  for  accused 
could  state  declarations  or  statements  of  ac- 
cused in  his  presence  as  basis  for  his  opinion 
as  to  accused's  mental  condition,  self-serving 
declarations  by  accused  as  to  past  events  or  as 
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to  accQBed*B  prior  dedarations  were  not  admia- 

sible. 

6.  Homicide  ^=>237^Evidence  held  Insufflclent 
to  show  aocused's  Insanity, 
In  murder  trial  evidence  held  not  to  estab- 
lish accused's  defense  of  insanity. 

Appeal  from  Superior  Court,  Iredell  Coun- 
ty;   Shaw,  Judge. 

Ed.  Alexander  was  convicted  of  first  de- 
gree murder,  and  he  appeals.    No  error. 

K.  B.  McLaughlin,  of  Statesvllle,  R.  L. 
Wright,  of  Salisbury,  and  Dorman  Thomp- 
son and  W.  D.  Turner,  both  of  Statesville, 
for  appellant 

The  Attorney  General  and  Frank  Nash, 
Asst  Atty.  Gen.,  for  the  State. 

CLARK,  C.  J.  There  seems  to  be  no  con- 
flict as  to  the  circumstances  of  the  homicide, 
which  were  given  in  by  eyewitnesses  and 
which,  somewhat  condensed,  are  as  follows: 
On  the  night  of  December  23,  1919,  in  a 
poolroom  at  Statesville,  the  prisoner,  Ed. 
Alexander,  went  up  to  Jim  Rayle,  the  de- 
ceased, and  put  his  arm  around  his  neck 
and  commenced  boring  him  in  the  ear  with 
his  right  arm,  which  was  a  stub  of  an  arm. 
Rayle  put  up  his  arm  and  pushed  him  over, 
but  did  not  hit  the  prisoner,  who  got  up  and 
said,  **You  are  mad  at  me^  aren't  you?"  and 
repeated  it  two  or  three  times.  The  deceas- 
ed told  him  he  did  not  want  any  one  boring 
him  in  the  ear  with  the  nnb  of  his  arm. 
The  prisoner  stayed  around  there  five  min- 
utes and  then  walked  out  of  the  room  and 
in  about  three-quarters  of  an  hour  returned 
and  came  down  the  south  aisle  of  the  build- 
ing, and  when  he  got  to  the  pool  table  where 
Rayle  was  he  called  him  a  vile  epithet  and 
cursed  him  and  commenced  shooting.  The 
deceased  had  not  said  a  word  when  the  pris- 
oner came  back  with  his  gun. 

G.  R.  Reynolds,  who  testified  as  above, 
further  said  Rayle  was  standing  over  the 
desk  and  was  playing  pool,  and  the  witness 
was  keeping  tally  on  a  slate.  When  Alex- 
ander began  shooting  he  walked  up  to  the 
pool  table  where  Rayle  was  playing  with  his 
hand  in  his  pocket,  and  when  he  got  up  to 
the  table  he  jerked  the  gun  out  of  his  pocket 
before  he  opened  his  lips  and  called  Rayle 
and  cursed  him,  calling  him  a  vile  name, 
and  commenced  shooting  across  the  pool  ta- 
ble. Rayle  started  up  the  aisle  towards  the 
front  door,  and  when  he  got  about  20  feet 
to  the  end  of  the  second  table  he  turned 
around  and  faced  the  prisoner  with  the  most 
horrified  expression  on  his  face,  the  witness 
says,  he  ever  saw  on  any  man,  and  the  pris- 
oner shot  him  again  and  tlie  deceased  fell. 
When  Rayle  fell  he  said;  "Oh,  God!  some 
one  help  me  up."  The  witness  says  he  went 
under  the  table,  as  he  was  somewhat  be- 
tween the  two  men  and  afraid  he  would  get 


shot  hlmsetf.  There  were  three  more  shots 
fired  by  the  prisoner  after  Bayle  fell.  The 
first  shot  the  prisoner  fired  was  across  the 
pool  table  and  Rayle  started  towards  the 
front  door,  and  when  he  turned  around  and 
faced  Alexander  the  latter  fired  the  second 
shot  The  deceased,  fell,  and  Alexander  shot 
three  more  after  he  fell,  standing  over  the 
deceased  while  lying  on  the  fioor.  It  was  a 
45-caliber  pistol.  The  first  shot  fired  to- 
wards Rayle  missed  him,  probably  two  feet. 
Two  of  the  bullets  went  straight  down  in 
the  fioor  where  Rayle  was  lying.  The  first 
shot  went  through  an  inch  and  a  quarter 
plank  and  then  through  the  wall.  After  the 
prisoner  had  fired  the  hve  shots  he  went  out 
the  back  door.  He  had  come  in  the  front 
door  when  he  fired  the  first  shot  Reynolds 
further  said: 

"When  he  came  in  the  room  the  first  time  he 
didn't  look  like  he  was  mad,  bat  when  he  re- 
turned after  three-quarters  of  an  hour's  ab- 
sence and  drew  his  pistol  he  looked  like  he  was 
mad  when  he  came  in.  There  were  00  or  75 
people  in  the  room.  He  passed  by  all  but  4 
people  before  he  got  to  Rayle." 

The  witness  says  he  dived  under  the  table 
after  he  fired  the  second  shot  It  was  about 
9  o'clock  at  night  Rayle  stayed  in  the 
building  half  or  three-quarters  of  an  hour 
after  he  was  shot.  The  witness  took  his 
head  in  his  lap  after  the  shooting  was  over, 
and  Rayle  said :  "He  just  didn't  give  me  the 
chance  of  a  dog,  did  he?"  Witness  replied: 
"No;  he  didn't."  They  laid  him  on  the  pool 
table.  Dr.  Cloninger  said  there  was  hot 
much  use  to  take  him  away.  He  died,  about 
2:30.  There  was  one  hole  in  his  side.  The 
bullet  went  in  and  lodged  in  his  back.  He 
was  not  bleeding  when  they  laid  him  on  the 
table.  Witness  did  not  hear  Rayle  say  any- 
thing to  Alexander  after  Rayle  fell  and 
wbUe  Alexander  was  still  shooting  at  him. 
The  only  word  Rayle  eji>oke  was,  "Oh,  God! 
some  one  help  me  up."  Witness  says  he  did 
not  observe  Alexander  was  there  when  he 
came  back  till  he  saw  him  walking  down 
the  aisle.  The  ^i^rst  time,  was  about  7:40, 
and  not  so  many  people  there.  When  the 
prisoner  came  in  then  he  put  his  arms 
around  the  witness'  neck  and  seemed  to  be 
friendly  and  they  went  out  the  door  togeth- 
er. He  told  the  witness  that  he  had  not  had 
but  three  drinks  that  day.  The  prisoner's 
right  arm  was  about  half  off. 

Barron  Mioore  gave  substantially  the 
same  evidence^  I.  J.  White  testified  that  he 
was  there  at  the  time  of  the  homicide  and 
the  first,  time  he  saw  Ale:^ander  was  when 
he  advanced  up  the  table  and  shot  right 
down  between  the  tables  where  Rayle  was 
lying.  He  saw  the  fourth  and  fifth  shots. 
After  the  fifth  shot  the  prisoner  went  be- 
tween two  tables  and,  turning  his  back  to 
the  wall,  he  seemed  to  be  loading  his  gun. 
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He  seexDed  to  be  walking*  straight;  did  not 
look  like  tliere  was  anything  wrong  with 
him. 

C.  li.  Gilbert  testified  that  he  was  a  police- 
man and  that  night  after  the  homicide  he 
and  his  son  were  looking  for  the  prisoner 
and  saw  him  coming  through  a  little  pasture 
in  the  lot  back  of  Thompson's  garage.  He 
was  coming  towards  the  fense.  The  witness 
went  to  meet  him  and  when  in  eight  or  ten 
steps  of  him  he  covered  Alexander  with  his 
gan  and  told  him  to  throw  up  his  hands, 
which  he  did  and  said:  "That  is  all  right 
1  have  no  gun.  It  is  all  off."  The  witness 
sent  for  Johnson,  another  policeman,  who 
brought  his  auto  up.  They  helped  the  prison- 
er across  the  fence  when  he  said,  "I  hayen't 
got  any  gun."  The  witness  then  said  to 
him»  *'Ed.,  yon  have  played  the  devil  to- 
night;" and  he  said:  **l  don't  give  a  Qod 
damn.  I  don't  allow  any  man  to  do  me  like 
he  did  and  get  by  with  It."  When  they  came 
out  on  the  street  there  was  a  considerable 
crowd  in  front  of  the  poolroom  and  he  wish- 
ed to  go  through  them,  '*but  I  would  not  let 
him  do  so."  The  witness  had  liim  by  the 
arm,  and  Alexander  asked  him  twice  to  turn 
him  loose.  This  was  25  or  80  minutes  after 
the  shooting.  The  prisoner  seemed  to  be 
perfectly  cool;  did  not  seem  excited  at  all. 
The  witness  hasi  never  been  able  to  find  the 
pistol. 

Lee  Fulp  testified  that  after  the  first  shot 
was  fired  he  ran  out,  and  when  he  came 
back  he  met  the  prisoner  near  the  back 
porch,  who  asked  what  he  was  running  for, 
and  the  witness  said  to  get  out  of  the  way 
of  those  bullets.  The  next  thing  he  said 
was,  "He  knocked  me  down,  didn't  he?" 
Prisoner  asked  him  this  twice.  He  then 
said,  "Don't  tell  any  one  you  saw  me."  He 
had  his  gun  holding  it  up  to  his  breast  with 
his  stub,  and  was  working  it  with  his  left 
hand  making  a  noise.  The  witness  said  he 
could  tell  he  was  drinking  some — not  drunk. 

Mrs.  L.  A«  Thompson  testified  that  Alex- 
ander came  to  her  house  that  night  about  9 
o'clock  and  said»  "I  came  after  my  gun." 
And  soon  after  8aid»  "I  must  go ;"  and  went 
off.  My  son  called  from  his  room  and  said, 
"Ed.,  what  are  you  going  to  do  with  that 
gun?"  and  he  said,  "I  am  going  j)ossum 
hunting."  She  says  by  "gun"  she  meant  a 
pistol.  It  was  an  army  pistol  which  her 
husband  had  borrowed  about  two  months 
before  when  he  went  on  a  deer  hunt  Her 
house  is  a  little  over  a  quarter  of  a  mile 
from  the  poolroom.  When  the  prisoner  came 
in  she  does  not  think  he  had  been  drinking ; 
did  not  see  anything  wrong  with  him.  G^iere 
was  evidence  from  the  nurse  and  doctor 
and  the  undertaker  proving  that  the  bullet 
was  the  cause  of  the  death.  Indeed,  there 
seetns  to  be  no  confiict  as  to  that  or  the  de- 
tails of  the  killing,  and  the  defense  set  up 
la  insanity. 

[1]  The  first  exception  was  to  the  admis- 
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sion  in  evidence  of  the  statement  signed  by 
the  deceased.  Lorene  John8<m,  a  trained 
nurse,  stated  that  the  deceased  ''told  Mr. 
Cornelius  that  the  doctor  had  told  him  he 
was  going  to  die  and  he  asked  me  how  long 
I  thought  he  would  live.  I  told  him  I  did 
not  know;  that  we  hoped  he  might  live 
through  the  night."  Soon  afterwards  he 
said  to  Mr.  Cornelius:  "Ed.  has  killed  me. 
The  doctor  says  I  am  going  to  die."  About 
25  minutes  after  this  conversation  he  made 
the  statement  which  was  put  in  writing  and 
read  over  to  and  signed  by  him,  which  is  as 
follows : 

"I  was  sitting  on  the  desk  In  the  poolroom 
when  Ed  come  in;  he  put  his  arm  around  my 
neck,  then  put  his  fist  against  my  head.  I 
shoved  him  back  against  the  door  and  Ed  felL 
He  got  up  and  said,  'You  took  advantage  of  me, 
didn't  yon.'  He  said,  'I  will  get  the  advantage 
of  yon;'  and  went  out  and  was  gone  abont  20 
minutes.  First  thing  he  said  when  he  got  back 
was  'I  got  you  now,  you  damn  son  of  a  bitch.' 
As  he  threw  up  his  pistol  he  fired  a  shot  and 
missed  me.  The  next  shot  hit  me  and  1  feU. 
He  then  ran  around  the  pool  table  and  shot  me 
again.  I  could  not  say  whether  he  hit  me  or 
not,  the  next  shot  I  said,  *Ed,  don't  kill  me.' 
He  was  loading  or  trying  to  load  his  pistol 
again  when  I  last  saw  him  while  I  was  still 
on  the  fioor. 

"This  was  read  over  to  me  and  I  signed  this 
statement,  this  December  23,  1019. 

"J.  C.  Eayle." 

The  witness  testified  that  Dr.  Cloninger, 
the  sheriff,  the  gentleman  who  wrote  down 
the  statement,  H.  L.  Troutman,  and  herself 
were  present  when  the  statement  was  read 
over  and  signed  by  the  deceased,  who  when 
he  was  asked  to  sign  the  statement  inquired 
how  l<mg  he  would  live  and  was  told  he 
"might  live  through  the  night"  The  evi- 
dence shows  that  the  deceased  made  this 
statement  under  an  impending  sense  of  ap- 
proaching death,  and  it  was  competent 
State  V.  Cain,  178  N.  C.  724,.  100  S.  E.  884; 
Lumber  Co.  v.  Railroad,  151  N.  C.  220,  66 
S.  E.  920;  State  v.  Finley,  118  N.  C.  1161« 
24  S.  E.  495;  State  v.  Caldwell,  115  N.  C. 
794,  20  S.  B.  523 ;  State  v.  Whitt,  113  N,  a 
716,  78  S.  E.  715;  State  v.  Whitson,  111  N, 
C.  695,  ^6  S.  E.  332 ;  State  v.  Williams,  67 
N.  C.  12. 

[2]  Exceptions  2,  3,  and  4  are  to  the  ex- 
clusion of  answers  to  questions  to  Mrs,  W, 
Ml  Alexander,  mother  of  defendant,  who, 
being  examined  as  to  the  mental  condition 
of  the  defendant,  said: 

"During  these  times  I  have  just  described  I 
think  his  mind  was  badly  deranged.  The  only 
restraint  that  was  given  was  just  through  kind- 
ness. I  humoured  him.  We  were  all  afraid  of 
him.  One  night  Edgar  came  home.  He  imag- 
ined a  man  uptown  had  done  him  an  injustice, 
and  he  came  in  and  said  he  was  going  to  get  his 
gun  and  go  back,  but  a  friend  came  with  hinu 
Together  we  got  him  quieted  down  and  he  didn't 
go  out  any  more  that  night*" 


386 


108  SOUTHEASTERN  REPORTER 


(N.a 


She  was  tlien  asked:  ''Did  be  imagine 
somebody  was  an  enemy  to  him?"  The 
court,  upon  objection,  excluded  the  answer 
to  this  question.  The  witness  can  he  re- 
quired to  state  the  facts  upon  which  she 
bases  her  opinion  that  the  defendant  was 
insane.  She  could  state  facts  from  which 
the  jury  may  infer  that  the  enemy  whom  he 
was  going  to  attack  was  purely  imaginary, 
but  she  could  not  express  an  opinion  as  to 
the  existence  of  a  fact  as  she  was  asked  to 
do  here.  The  same  may  be  said  to  exception 
3  for  the  exclusion  of  the  question  "Why 
didn't  he  carry  a  pistol  or  gun  or  a  knife?" 

[3]  Exception  4  was  for  the  exclusion  of 
the  answer  to  the  question  "Did  he  himself 
state  why  he  didn't  keep  a  knife  or  gun?" 
This  was  calling  for  a  declaration  of  the 
prisoner  on  his  own  behalf.  The  witness 
had  already  testified  to  such  facts  as  threw 
light  upon  the  mental  condition  of  the  pris- 
oner at  that  time.  The  answer  to  this  ques- 
tion was  immaterial  to  the  issue  as  to  his 
sanity. 

[4]  Elxception  5.  The  brother  of  the  de- 
fendant, a  soldier  in  service,  had  testified 
that  in  his  opinion  the  defendant  was  in- 
sane, and  was  giving  facts  upon  which  he 
based  his  opinion: 

"We  were  walking  along  the  street  Edgar 
made  some  remark  that  should  not  have  been 
said  in  the  presence  of  ladies.  I  corrected  him 
for  it.  He  jumped  on  me  and  beat  me.  I  didn't 
fight  him  back,  and  I  held  him  until  some  of 
my  comrades  came  by  and  we  got  him  quieted 
down,  and  went  on  off— took  my  lady  friend 
back  home.  When  I  went  back  to  the  barracks 
Edgar  was  in  my  bed— he  was  sleeping  in  my 
bed  at  the  tioK.  He  was  asleep  when  I  went 
down  that  night,  about  10:30.  I  asked  him 
next  morning—" 

This  was  offered  to  show  by  tliis  witness 
that  he  did  not  know  anything  the  next 
morning  and  the  judge  excluded  it  because — 

"the  witness  does  not  state  that  the  prisoner 
was  not  drunk  at  the  time  that  this  assault  was 
made  upon  him.  The  other  evidence  in  the 
case  shows  that  defendant  did  drink  frequently 
and  became  wild  under  the  influence  of  liquor. 
His  forgetfulness  then,  if  he  did  forget,  of  what 
occurred  the  afternoon  before  would  not  tend 
to  show  that  he  was  insane.  Any  declaration 
made  by  him,  in  order  to  be  admissible  in  his 
favor,  must  plainly  be  in  itself  evidence  of  his 
insane  condition." 

[5]  Exertions  6  and  7.  The  expert  Dr.  J. 
K«  Hall  had  been  testifying  at  great  length 
for  the  defense  when  the  following  occurred : 

"Defendant  proposes  to  show  by  the  witness 
that  in  an  examination  of  Edgar  Alexander,  the 
defendant,  relative  to  his  history  and  of  the 
crime  he  is  charged  with,  and  the  answers  that 
he  made  to  such  questions  to  the  expert  under 
the  examination,  formed  the  basis  of  his  con-' 
elusion  of  the  mental  condition  of  the  defend- 
ant. The  state  only  objects  to  so  much  of  the 
examination  as  brmgs  out  the  declarations  of 
Ed.  Alexander  and  the  conversation  with  him. 
No  objection  to  the  conclusions  he  reaches. 


"The  jury  is  sent  out  while  the  court  exam- 
ines the  witness.  After  the  jury  came  in  the 
court  told  the  jury  as  follows:  *The  witness  is 
permitted  to  state  to  the  jury  any  act  that  wsf 
performed  by  the  defendant  in  his  presence,  or 
any  declaration  or  statement  made  by  the  de- 
fendant in  his  presence  upon  which  he  based 
his  opinion  as  to  his  mental  condition.  But 
the  witness  is  not  permitted  to  state  any  dec- 
larations which  may  have  been  made  to  him 
by  the  defendant  as  to  events  that  had  hap- 
pened in  his  past  life,  or  his  statement  of  any 
declarations  that  he  may  have  made  in  his  past 
life  for  the  purpose  of  basing  his  opinion  as 
to  the  mental  condition  of  the  defendant'" 

Again,  the  court  restated  his  ruling  as 
follows : 

"The  ruling  is  that  you  are  not  permitted  to 
state  what  the  witness  told  you  about  his 
past  life,  and  not  to  consider  what  ht  told  you 
about  his  past  Ufe;  but  if  there  is  anything  in 
the  manner  in  which  he  told  you  things  tiiat 
made  you  form  your  opinion,  then  that  would  be 
competent  In  other  words,  if  he  said  anything 
at  the  time  that  indicated  to  your  mind  that  he 
was  a  man  of  unsound  mind,  the  manner  in 
which  he  did  it  would  be  competent,  and  you 
may  narrate  it;  but  if  your  opinion  is  based 
upon  what  he  told  yon  about  the  past  trans- 
action it  would  not  be  competent" 

His  honor  in  these  rulings  was  drawing  a 
distinction  between  facts  drawn  out  in  Dr. 
Hall's  conversation  with  the  defendant 
which  tended  to  show  the  state  of  defend- 
ant's mind  and  those  which  did  not  Con- 
versation with  one  alleged  to  be  insane  is, 
of  course,  one  of  the  best  evidences  of  the 
present  state  of  his  mind.  If,  however, 
there  is  incorporated  in  the  conversation 
self-serving  declarations  which  in  them- 
selves do  not  throw  any  light  upon  the  pres- 
ent condition  or  the  past  condition  of  the 
man's  mind,  then  these  declarations  are  not 
admissible. 

*The  opinion  of  a  physician  based  in  part,  at 
least,  on  representations  made  to  him  by  the 
defendant  or  others  prior  to  his  trial,  on  the 
question  of  his  insanity,  cannot  be  considered 
In  a  criminal  prosecution."  United  States  v. 
Jbaulkner  (D.  G.)  85  Fed.  730. 

"An  expert  witness  in  a  criminal  prosecution 
cannot  give  his  opmion  as  to  the  sanity  or  in- 
sanity of  the  accused  at  the  time  of  the  criminal 
act,  based  upon  the. story  told  by  the  accused 
himself,  which  is  not  in  evidence,  especially 
when  the  statements  were  made  by  the  defend- 
ant long  after  the  criminal  act."  People  v. 
Strait,  148  N.  T.  566,  42  N.  B.  1045. 

The  same  court,  in  People  v.  Nino,  149  N. 
Y.  317,  43  N.  B.  853,  draws  the  distinction 
between  'the  two  classes  of  declarations  by 
the  defendant  thus: 

"All  that  this  defendant  said  and  did  during 
these  several  examinations  by  the  experts  was 
competent,  as  bearing  upon  his  mental  condition 
at  the  time  he  was  examined.  It  is  quite  true 
that  the  declarations  of  a  defendant  to  an  ex- 
pert on  insanity,  as  to  past  transactions  and 
events  are  not  competent  evidence  to  determine 
his  mental  condition  at  some  time  previous  to 
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the  examinatioii.  People  v.  Hawkins,  109  N. 
Y.  408;  People  v.  Strait,  148  N.  Y.  560.  We 
have  no  such  situation  presented  here.  ThiB  is 
not  the  case  of  a  man  claimed  to  be  insane  at 
the  time  of  the  homicide,  and  admitted  to  have 
been  sane  ever  since.  This  is  a  case  where  it 
was  asserted  that  the  defendant  had  been  con- 
tinuously insane  from  a  period  of  four  months 
before  the  killing  up  to  the  time  of  trial.  The 
examination  of  the  experts  was  directed  to  his 
mental  condition  at  the  time  they  saw  him;  and 
from  the  conclusion  they  then  reached,  and 
the  medical  and  other  facts  proved,  they  would 
be  competent  to  give,  on  the  trial,  an  opinion 
as  to  his  sanity  or  insanity  at  the  time  of  the 
homicide.  The  jury  are  entitled  to  the  facts 
on  which  an  insanity  expert  basen  his  opinion, 
and  when  those  facts  arc  the  result  of  his  own 
interviews  with  the  defendant,  it  is  not  only 
competent,  but  necessary,  that  they  should  be 
laid  before  the  jury. 


» 


[8]  There  were  12  witnesses  for  the  state 
on  Insanity,  each  of  whom  testified  that  they 
had  known  the  prisoner  well  for  many 
years,  one  for  20  years,  several  for  12  or  15 
years,  others  for  a  shorter  period,  all  of 
whom  testified,  in  effect,  that  he  was  a  man 
of  sound  mind  and  bad  shown  no  indication 
of  insanity.  These  men  were  summoned 
from  all  classes  and  vocations  in  the  town 
where  he  lived :  J.  R.  HIU,  merchaiit ;  J.  E. 
Dietz,  in  the  furniture  business;  Bob  Arm- 
field,  in  the  clothing  business;  W.  E.  Black- 
well,  locomotive  engineer;  B.  A.  Ck>wan,  de- 
pot agent;  D.  M.  Ausley,  bank  cashier;  W. 
H.  Cornelius,  lumber  dealer;  R.  L.  Sloan, 
in  the  clothing  business;  G.  R.  Reynolds, 
who  was  also  witness  to  the  homicide;  Hal 
GUI,  one  of  prisoner's  associates;  J.  M. 
Deaton,  former  sheriff >  now  in  automobile 
business;  George  Ay  res,  in  transfer  busi- 
ness, who  had  often  taken  him  to  and  from 
the  railroad  station — all  these  who  knew 
him  well  and  had  often  met  him  expressed 
the  opinion  that  he  was  of  sound  mind. 
Some  of  them  said  be  drank  a  little  and  had 
been  in  several  fights  and  In  jail. 

The  witnesses  who  testified  to  acts  from 
wblcb  the  jury  were  asked  to  infer  that  bis 
mind  was  unbalanced  were  bis  mother,  two 
brothers,  bis  sister,  and  bis  aunt.  His  for- 
mer teacher,  Prof.  Matt  Thompson,  testified 
only  that  he  did  not  come  regularly  to  school 
and  was  not  studious  and  that  he  had  to 
use  corporal  punishment,  but  he  did  not  say 
that  his  mind  was  affected.  His  brother, 
who  gave  the  incident  above  recited  of  bis 
using  Improper  language  in  the  tyresence  of 
a  lady,  did  not  testify  that  he  was  insane. 
There  were  three  witnesses  who  testified 
that  the  mother  of  the  prisoner  had  told  them 
that  he  had  got  a  lick  on  the  head  when  he 
was  a  child,  and  that  some  doctor  had  told 
her  that  some  time  he  would  become  Insane, 
but  they  did  not  testify  that  he  was.  One 
of  these  witnesses  for  the  prisoner  also  tes- 
tified that  the  prisoner  "had  been  In  a  good 
many  fights  aroiud.  town,"  and  another  of 


them,  on  cross-examination,  said,  **!  have 
never  seen  anything  wrong  with  his  mind — 
there  was  nothing  the  matter  with  him  ex- 
cept be  was  mean  as  hell."  His  uncle,  ex- 
treasurer  of  Mecklenburg  county,  testified 
that  the  prisoner's  hiother  had  told  him 
"she  had  been  expecting  Bd.  to  get  into  trou- 
ble;" but  he  had  never  beard  of  bis  having 
any  mental  trouble  nor  of  his  having  any 
lick  on  his  bead*  The  only  other  witness 
for  the  prisoner  as  to  bis  mental  condition 
was  the  expert,  who  under  our  system  is 
selected  and  summoned,  not  by  the  court, 
but  like  witnesses  to  the  fact,  by  the  side  for 
which  his  testimony  is  expected  to  be  fa- 
vorable. The  testimony  as  to  the  prisoner's 
mental  condition  is  thus  summarisEed,  as  it 
was  practically  the  only  issue  in  the  case. 
The  sanity  or  Insanity  of  the  prisoner  was 
a  fact  for  the  jury,  who,  under  a  charge  not 
excepted  to,  in  this  particular,  have  found 
the  prisoner  not  to  be  of  Insane  mind,  and 
that  he  was  responsible  for  his  acts.  The 
ruling  excited  to  in  regard  to  the  expert 
was  not  prejudicial  to  the  result. 

The  deceased  received  two  bullets,  both' 
passing  through  his  body  and  bis  Intestines. 
He  was  struck  down  by  the  second  shot  the 
prisoner  fired.  The  other  bullet  was  one  of 
the  three  fired  at  him  while  lying  on  the  floor, 
the  prisoner  standing  pver  him.  The  wit- 
ness Reynolds  said  the  first  shot  missed  the 
deceased  two  feet  and  went  through  the  side 
of  the  house,  whereupon  the  deceased  start- 
ed for  the  front  door;  be  being  unarmed. 
The  deceased  was  a  married  man,  and  left  a 
wife  and  three  children. 

Exception  8.  The  judge  charged  the  jury 
that  the  burden  was  upon  the  state  to  satis- 
fy them  beyond  a  reasonable  doubt  both 
that  the  deceased  made  t^e  statement  offer- 
ed as  dying  declarations  and  that  be  did  so 
under  the  apprehension  of  immediate  death. 
And  unless  they  did  so.  find  both  these  facts, 
they  should  disregard  It  entirely. 

Upon  the  uncontradicted  testimony  the 
deceased,  in  consequence  of  what  he  deemed 
an  undue  familiarity,  pushed  the  prisoner 
down,  who  thereupon  with  a  threat  left  the 
poolroom,  going  to  Mrs.  Thompson's  resi- 
dence, something  over  a  quarter  of  a  mile 
off,  got  an  army  pistol,  and  returning  to  the 
poolroom  some  45  minutes  later  passed 
through  a  crowd  of  50  or  60  people  down  to 
the  table  where  the  deceased  was  playing 
pool.  Without  any  notice,  and  using  an  oath 
with  a  vile  epithet?  he  fired  at  the  deceased, 
who  started  for  the  door.  But  in  about  20 
feet  off  he  turned  and  the  prisoner  fired 
again.  He  th^i  fell  to  the  fioor,  and  the 
prisoner,  going  up  to  him,  fired  three  more 
shots  down  at  him  while  lying  on  the  floor. 
Two  bullets  passed  through  him,  causing  his 
death.  The  prisoner  then  left  the  building 
and  was  met  by  the  witness  Fulp,  to  whom 
he  saidf  "Don't  tell  any  one  you  saw  me." 
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Later  tbat  nigbt  tlie  policeman  who  was 
searching  for  him  found  him  passing 
through  a  back  lot  behind  a  garage  and  ar^ 
rested  him.  The  dying  declarations  of  the 
prisoner  are  in  evidence. 

The  defense  of  bisanity  was  set  up.  There 
was  no  direct  evldeiice  of  Insanity,  but  his 
mother  and  other  near  relatives  were  allow- 
ed to  testify  in  regard  to  his  past  conduct, 
from  which  it  was  contended  that  the  Jury 
could  draw  the  inference  that  he  was  Insane, 
and  the  expert  gave  in  his  evidence  as  a 
matter  of  opinion.  There  was  evidence  from 
twelve  witnesses  of  the  state  and  on  cross- 
examination  of  one  of  the  prisoner's  wit- 
nesses, who  had  known  him  for  years,  that 
he  was  sane.  The  court  seems  to  have  al- 
lowed the  fullest  latitude  on  the  evidence 
ottered  of  individual  acts  of  the  prisoner  to 
Justify  the  inference  that  the  prisoner  was 
insane.    The  Jidry  found  to  the  contrary. 

The  prisoner  was  most  ably  defended  by 
eminent  counseL  We  think  he  has  had  a 
full  and  fair  trial  and  has  no  cause  to  com- 
plain, which  would  entitle  him  to  a  new 
trial. 

No  error. 

WALKEB,  J^  concurs  in  result. 


(m  N.  C.  667) 

ECTOR  V.  OSBORNE  ot  al.     (No.  593.) 

(Supreme  0>Qrt  of  North  Carolina.    June  2, 

1920.) 

I.  Usury  ^s>ll~Requl8ites  stated. 

There  are  four  requisites  ot  a  usurious 
transaction:  There  must  be  a  loan,  express 
or  implied,  an  understanding  between  the  par- 
ties that  the  money  lent  shall  be  returned,  that 
for  such  loan  a  greater  rate  of  interest  than  is 
allowed  by  law  shall  be  paid  or  agreed  to  be 
paid,  and  th%re  must  be  a  corrupt  intent  to  take 
more  than  the  legal  rate  for  the  use  of  the 
money  loaned. 

[Ed.  Note.—- For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Usury.] 


2.  Usury  <s» 1 2— "Corrupt  intent^  consists  Id 
knowledge  that  rate  Is  prohibited. 

The  corrupt  intent  necessary  to  make  a 
transaction  usurious  under  the  statute  con- 
sists in  the  charging  or  receiving  the  exces- 
sive interest  with  the  knowledge  that  it  is 
prohibited  by  law  and  the  purpose  to  violate  it. 

3.  Usury  <s»88— Separate  acts  for  Interest  or 
new  notes  In  renewal  does  not  avoid. 

Where  original  loan  is  usurious,  legal  ef- 
fect of  the  usury  cannot  be  avoided  by  the 
execution  of  a  separate  note  for  the  interest, 
or  by  giving  new  notes  in  renewal  of  the  old. 

4.  Usury  ^s»99— Defense  may  be  waived. 

Usury  is  a  personal  defense,  and  may  be 
waived. 


5.  Usury  ^=s>88— New  note  given  In  settlomeot 
of  suit  on  usurious  loan  not  usurious. 

Where  in  suit  on  usurious  loan  the  par- 
ties compromised  and  settled  the  litigation  by 
elimination  of  usurious  interest  and  by  terms 
of  settlement,  which  were  confirmed  by  court,  a 
uew  note  was  given  for  part  of  debt,  usury  is 
not  a  defense  to  action  on  new  note. 

6.  Appeal  and  error  ^s»724(l)~Asslgnnients 
of  error  must  be  speoiflo. 

Court  is  not  compelled  to  go  beyond  the 
assignments  of  error  to  learn  what  the  ques* 
tion  is;  the  assignment  most  be  so  specific 
that  the  court  is  given  some  real  aid  and  a 
voyage  of  discovery  through  an  often  vc^umin- 
ous  record  not  rendered  necessary. 

7.  Appeal  and  error  ^r9728(2),  730(2)— As- 
signment of  error  should  set  out  Instruction 
'or  evidence  excepted  to. 

If  there  is  an  exception  to  an  instruction 
refused  or  given,  or  to  the  admissi<m  or  ex- 
clusion of  evidence  the  instruction  or  evidence 
should  be  set  out  in  the  assignment  of  error. 

CHark,  G.  J.,  and  Walker,  J.,  dissenting. 

Appeal  from  Superior.  Court,  Haywood 
County;  Bryson,  Judge. 

Action  by  Mary  S.  Ector  against  B.  E.  Os- 
borne and  others.  Judgment  on  verdict  in 
favor  of  plaintiff,  and  defendants  appeal.  No 
error. 

Tbis  is  an  action  on  a  note  for  $500  execut- 
ed on  tbe  9th  of  May,  1916,  by  the  defendant 
Osborne  to  the  defendant  Abel,  and  indorsed 
by  Abel  to  the  plaintiff,  to  which  the  plaintiff 
interposes  the  plea  of  usury,  alle^g  that 
the  note  was  given  for  the  balance  of  a  loan 
of  $1,000,  on  which  usurious  interest  was 
charged,  and  that  if  the  payments  made  are 
applied  to  the  loan  without  interest  nothii^ 
is  due  the  plaintiff. 

The  plaintiff  in  her  testimony  gave  the  fol- 
lowing account  of  the  original  loan : 

"I  loaned  Mr.  Osborne  on  the  15th  day  of 
March,  1908,  $1,000.  Mr.  Osborne  was  con- 
nected with  the  bank  down  here  and  he  was 
building  a  handsome  home  at  S^UEelwood  and 
he  came  to  me  a  time  or  two—he  knew  I  had 
a  little  money  in  the  bank— and  under  the  .pre- 
tense of  friendship  told  me  he  thought  I  might 
make  a  little  more  than  I  was  in  the  bank, 
and  he  needed  some  money,  and  under  this 
pretense  I  loaned  him  $1,000.  At  his  sugges- 
tion a  note  was  written  and  given  to  me  for 
$1,080.  Let  him  have  $1,000.  The  $80  rep- 
resented the  interest  for  the  foUowisg  year; 
Mr.  Osborne  suggested  that  that  be  put  in. 
Bir.  Osborne  only  got  $1,000." 

The  plaintiff  admitted  that  the  defendant 
paid  her  interest  on  the  loan  for  the  years 
1908  to  1913,  inclusive,  amounting  to  $692, 
and  offered  evidence  that  upon  his  failure  to 
make  further  payment  she  brought  an  action 
on  the  note  for  $1,080,  to  which  the  defendant 
made  the  same  plea  of  usury  as  In  this  ac 
tion;    that  this   action  was   by  agreement 
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settled  and  compromised  by  the  ellmlnatioii  of 
Qsnrions  interest  aind  paying  6  per  cent,  on 
the  loan;  that  pursuant  to  the  settlement  the 
defendant  paid  the  plaintiff  $S00,  and  execut- 
ed the  note  sued  on  in  this  action  and  anoth* 
er  note  for  $100,  and  that  the  settlement  was 
approved  by  the  judgment  in  the  former  ac- 
tion, which  is  as  follows: 

**This  cause  coining  on  to  be  heard  at  May 
term,  1916,  of  the  superior  conrt  of  Haywood 
county,  before  his  honor  B.  F.  Long,  judge  pre- 
siding  and  holding  said  term  of  court,  and  it 
i^ppearing  to  the  court  and  the  court  finding 
as  a  fact  that  the  plaintiff  and  defendants  have 
settled  the  debt  sued  upon  and  have  agreed 
that  the  costs  be  taxed  against  the  defendant 
R.  B.  Osborne: 

"It  is  therefore  considered,  ordered,  and  ad- 
Judged  that  the  matters  and  things  between 
the  plaintiff  and  the  defendants  are  compro- 
mised, and  that  R.  E3.  Osborne,  one  of  the  de- 
fendants, pay  the  cost  of  the  action  to  be 
taxed  by  the  derk. 

"B.  F.  Long,  Judge  Presiding.** 

This  evidence  was  not  contradicted  by  the 
defendant.  The  defendant  filed  four  requests 
for  instruction  to  the  jury,  all  being  predicat- 
ed upon  the  idea  that  the  evidence  and  ad- 
missions of  the  plaintiff  showed  that  the  note 
for  $500  sued  on  in  this  action  was  a  part  of 
the  original  loan  of  $1,000  which  was  usuri- 
ous and  therefore  did  not  bear  interest,  and 
that  as  the  payments  made  amounted  to  $1,- 
092  there  was  nothing  due  the  plaintiff. 
These  instructions  were  refused,  and  the  de- 
fendant excepted  and  assigned  the  same  as 
error  in  the  following  words: 

"(6)  That  his  honor  erred  in  not  giving  the 
special  instructions  to  the  jury  as  tendered  by 
the  defendants,  as  shown  by  defendant's  ex- 
ception No.  7." 

There  is  no  exception  to  the  charge.  The 
Jury  returned  the  following  verdict: 

"(1)  Does  the  note  sued  on  in  this  action 
represent  in  whole  or  in  part  usurious  interest 
charged  by  plaintiff  and  paid  by  defendant  on 
the  note  for  |1,080?    Answer:  No. 
"(2)  If  so,  to  what  extent?    Answer: 
"(8)  What  amount,  if  any,  Is  the  plaintiff 
entitied  to  recover  of  the  defendant?    Answer: 
|600,  with  interest  from  date  of  note,  May  9, 
*  1916,  at  rate  of  6  per  cent,  per  annum.*' 

Judgment  upon  the  verdict  in  favor  of  the 
plaintiff,  and  the  defendants  appealed. 

Morgan  ft  Ward*  of  WaynesvfUe,  for  ap- 
pellants. 

W.  J.  Hannah  and  John  M.  Queen,  both  of 
Waynesville,  for  appellee. 

ALLEN,  J.  [1, 2]  There  are  four  requisites 
of  a  usurious  transaction: 

"(1)  There  must  be  a  loan,  express  or  im- 
plied; (2)  an  understanding  between  the  par- 
ties that  the  money  lent  shall  be  returned; 
(3)  that  for  sudi  loan  a  greater  rate  of  in- 


terest than  is  allowed  by  law  shall  be  paid  or 
agreed  to  be  paid,  as  the  case  may  be;  and 
<4)  there  must  esdst  a  corrupt  intent  to  take 
more  than  the  legal  rate  for  the  use  of  the 
money  loaned."  Poster  v.  SSnglisb,  362  N.  G. 
841,  67  a  B.  766. 

*'The  corrupt  intent  mentioned  in  the  books 
consists  in  the  charging  er  receiving  the  ex- 
cessive interest  with  the  knowledge  that  it  is 
prohibited  by  law  and  tiie  purpose  to  violate 
it.  Our  statute  makes  it  usury  if  the  interest 
is  knowingly  charged  or  received  at  the  unlaw- 
ful rate."  MacRackan  v.  Bank,  164  N.  O.  26» 
80  S.  B.  186,  49  L.  B.  A.  (N.  S.)  1043,  Ann. 
Gas.  iei6D,  106w      * 

[3]  Applying  these  principles.  It  Is  clear 
Chat  the  original  loan  of  $1,000  was  usurious, 
and  the  legal  effect  of  the  usury  could  not  be 
avoided  by  the  execution  of  a  separate  note 
for  the  interest,  or  by  giving  new  notes  in  re- 
newal of  the  old.  Ervin  v.  Bank,  161  N.  O. 
47,  76  S.  B.  629. 

[4]  A  borrower  is  not,  however,  compelled 
to  plead  usury,  and  as  the  defense  is  personal 
to  him  it  may  be  waived.  A  case  in  point  is 
Bedc  V.  Bank,  161  N.  O.  206,  76  S.  B.  722, 
from  which  we  quote  at  length,  because  the 
principle  declared  covers  the  question  involv- 
ed in  this  appeal,  and  the  principle  cannot 
be  understood  without  a  statement  of  the 
facts.    The  court  says  in  tliat  case : 

''We  find  that  the  main  exception  relates  to 
the  ruling  of  the  court  upon  the  question  of 
usury.  Plaintiffs  made  to  J.  L.  Armfield  on 
May  16,  1006,  their  note  for  $6,600,  secured 
by  a  mortgage  on  the  property  of  the  part- 
nership, which  was  duly  executed  by  them  an<| 
their  wives.  It  appears  tliat  they  only  re- 
ceived $4,600,  and,  as  they  alleged,  the  balance, 
or  $1,000,  was  usurious  interest.  While  the 
referee  did  not  find  explicitiy  that  the  $1,00(1 
was  illegal  interest,  he  did  find  that  the  plain- 
tiffs came  to  a  settlement  with  the  defendant, 
or  the  defendant  with  them,  and  the  negotia- 
tions resulted  in  an  agreement  of  compromise, 
which  was  reduced  to  writing  and  the  substance 
of  which  is  that  X  L.  Armfield  agreed  to  pay 
and  the  plaintiffs  to  receive  tiie  sum  of  $600, 
and  the  latter,  in  consideration  of  the  said 
sum,  released  Armfield  from  any  and  aJl  lia- 
bility for  and  on  account  of  the  said  usurious 
transaction  and  it  is  so  denominated  in  the  re- 
lease, being  called  by  circumlocution  'all 
amounts  paid  in  excess  of  the  legal  rate  of  in- 
terest for  any  and  all  money  heretofore  loaned 
to  (plaintiffs)  by  J.  L.  Armfield,'  and  *the  said 
excess  being  $600,  and  the  payment  of  the 
same,  it  is  agreed,  shall  be  In  full  setUement 
of  all  liability  tiierefor  and  of  any  and  all 
causes  of  action  which  can  arise  therefrom.' 
This  was  undoubtedly  an  admission  of  the  de- 
fendant that  the  transaction  in  which  he  took 
the  note  for  $6,600  was  tainted  with  usury,  and 
that  he  was  in  danger  of  losing,  not  only  his 
legal  interest  on  the  note,  but  double  the 
amount  of  interest  which  had  been  paid  to  him 
by  his  debtors.  He,  therefore,  Yerj  prudent- 
ly and  wisely  set  about  to  make  terms  with  the 
plaintiffs,  and  to  relieve  himself  of  this  statu- 
tory liability,  by  paying  $600  in  compromise 
and  adjustment  of  the  whole  amount  that  might 
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have  been  exacted.  'The  statutes  of  usury  be- 
ing enacted  for  the  benefit  of  the  borrower,  he 
is  at  liberty  to  waive  his  right  to  claim  sucb 
benefit  and  pay  his  usurious  debt,  if  he  sees 
fit  to  do  so.  It  is,  therefore,  held' that  when 
the  debtor  becomes  a  party  to  a  general  set- 
tlement of  preceding  usurious  transactions, 
made  fairly  and  without  drcumstances  of  im- 
position, his  recognition  of  the  amount  agreed 
to  be  due  as  a  new  obligation  will  preclude  his 
setting  up  the  old  usury  in  defense  of  the  new 
debt  This  rule  is  not  held  to  apply,  however, 
unless  it  is  clear  that  the  debtor  has  fully  ac- 
cepted the  settlement  as  a  just  debt  separate 
and  distinct  from  the  preceding  usurious  obli- 
gations.' 39  Cyc.  p.  1024.  The  $600  thus  paid 
to  the  plaintiffs  became  their  money,  and  was 
in  no  way  involved  in  the  account.  Its  payment 
in  final  settlement  of  the  usurious  transaction 
simply  purged  it  of  the  taint,  or  eliminated  the 
usurious  feature  and  reduced  the  principal  to 
$4,500.  That  was  the  new  principal  and  bore 
legal  interest." 

[5]  If,  as  was  held,  a  compromise  and  set- 
tlement followed  by  the  execution  of  a  re- 
lease purges  the  transaction  of  usury,  surely 
the  same  effect  should  be  given  to  a  compro- 
mise and  settlement  in  which  the  usury  is 
eliminated,  and  which  is  approved  by  a  judg- 
ment of  the  court  It  follows  therefore  that 
there  was  no  error  in  refusing  to  give  the 
prayers  for  instruction. 

[6]  We  have  considered  the  exception  of 
the  defendant,  although  it  is  not  assigned  as 
error  according  to  our  rules,  which  require 
the  error  complained  of  to  be — 

"definitely  and  clearly  presented,  and  the  court 
not  compelled  to  go  beyond  the  assignment  it- 
self to  learn  what  the  question  is.  The  as- 
signment must  be  so  specific  that  the  court 
is  given  some  real  aid  and  a  voyage  of  discov- 
ery through  an  often  voluminous  record  not 
rendered  necessary."  Thompson  v.  Railroad, 
147  N.  O.  412,  61  S.  E.  286,  approved  in  Por- 
ter V.  Lumber  Go.,  164  N.  O.  396,  80  S.  E.  443. 

[7]  If  there  is  an  exception  to  an  instruc- 
tion refused  or  given,  or  to  the  admission  or 
exclusion  of  evidence,  the  Instruction  or  evi- 
dence should  be  set  out  in  the  assignment, 
and  upon  failure  to  do  so  the  court  may  dis- 
regard the  assignment 

As  late  as  Wheeler  v.  Ck>le,  164  N.  O.  380, 
80  S.  BL  241,  approved  in  Garter  v.  Reaves, 
167  N.  G.  182,  83  S.  S.  £49,  the  court  said: 

"It  would  not  consider  exceptions  not  set 
out  in  compliance  with  the  plain  requirements 
of  our  rules  as  construed  by  this  court' 
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There  are  several  exceptions  In  the  record 
which  we  need  not  consider,  as  we  rest  our 
decision  on  facts  that  are  not  In  dispute. 

No  error, 

CLARK,  G.  J.  (dissenting).  The  defendant 
R.  B.  Osborne,  the  maker  of  the  note  sued 
on,  pleaded  usury,  and  alleged  that  the  note 
sued  on  was  part  of  and  grew  out  of  a  loan 
of  $1,000  made  by  the  plaintiff  to  him  on 


March  6,  1908,  and  that  said  loan  was  made 
on  the  express  understanding  and  agreement 
with  the  plaintiff  that  the  said  Osborne  pay 
8  per  cent  interest  on  said  loan  and  at  the 
.  time  he  received  from  the  plaintiff  $1,000  In 
cash  and  executed  his  note  to  the  plaintiff  in 
the  sum  of  $1,080.  The  said  $80  was  em- 
braced in  the  said  note,  being  the  Interest 
thereon  for  one  year  at  8  per  cent,  which 
was  added  to  the  principal  indebtedness.  He 
further  averred  that  he  had  paid  the  plain- 
tiff 8  per  cent,  interest  on  the  said  loan,  be- 
ginning March  5,  1908,  for  a  period  of  six 
years.  And  also  paid  the  same  rate  of  iatet^ 
est  on  the  $80,  representing  the  first  year's 
Interest,  making  the  interest  for  each  of  said 
years  $86.40— a  total  of  $598.40  paid  to  the 
plaintiff  by  reason  of  said  usurious  contract. 
The  defendant  Osborne  further  averred  that 
he  paid  the  plaintiff  by  reason  of  said  loan 
the  further  sum  of  $500  in  cash  on  May  9, 
1916,  making  a  total  of  $1,098  paid  by  him  on 
said  loan  of  $1,000. 

It  appears  on  the  record,  and  was  admitted 
by  all  parties,  that  prior  to  May  9,  1916,  the 
plaintiff  sued  the  defendant  Osborne  and  his 
sureties  on  the  note  of  $1,080,  dated  May  5, 
1908,  and  that  after  deducting  the  interest 
that  had  been  paid  the  defendant  Osborne 
filed  an  answer  pleading  the  statute  forbid- 
ding the  collection  of  more  than  6  per  cent 
on  loans,  and  at  May  term,  1916,  said  suit 
was  compromised  and  by  agreement  Judg- 
ment was  signed  dismissing  the  suit  It  is 
admitted  by  both  plaintiff  and  defendant  that 
at  the  time  of  the  said  consent  judgment  May 
9, 1916,  the  defendant  Osborne  paid  the  plain- 
tiff the  further  sum  of  $500,  which  was  in 
addition  to  the  annual  payments  of  interest 
theretofore  made  by  him  to  the  plaintiff  at 
the  aforesaid  rate  of  8  per  cent  for  seven 
years,  and  that  at  the  time  of  said  consent 
Judgment  the  defendant  Osborne  executed  to 
the  plaintiff  the  note  sued  on  In  this  action, 
indorsed  by  J.  F.  Abel,  and  that  he  also  ex- 
ecuted to  tlie  plaintiff  his  note  In  the  sum  of 
$100  without  any  Indorsement 

At  the  time  of  the  payment  of  $500  in  cash, 
on  May  9, 1916,  and  the  execution  of  the  said 
two  notes  for  $500  and  $100,  there  was  no 
consideration  imssed  between  the  parties,  but 
they  were  renewal  notes  of  the  ori^nal  loan 
of  $1,000  of  March  5,  1908,  less  payments 
made.  The  defendant  Osborne  in  his  answer 
averred  that,  by  reason  of  said  contract, 
knowingly  made  by  the  plaintiff,  to  charge 
him  8  per  cent  Interest  on  said  $1,000  loan 
made  on  March  5,  1906,  in  law  and  the  said 
loan  never  bore  any  interest,  and  that  the 
different  payments  made  by  him  by  reason 
of  said  loan  should  be,  and  by  law  were,  ap- 
plied on  the  principal  indebtedness  of  $1,000, 
and  that  said  payments,  together  with  the 
$500  cash  paid  on  May  9,  1916,  overpaid  the 
plaintiff,  and  the  note  now  sued  on  for  $500 
represents  in  its  entirety  unlawful  and  usuri- 
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0U8  interest  ciharged  and  exacted  of  him  by 
the  plaintiff,  and  that  the  same  is  void.  The 
plaintiff,  having  already  more  than  received 
her  money  back,  cannot  in  law  collect  the 
note  now  sued  on. 

There  is  no  dispute  about  the  above  facts, 
which  are  set  up  in  the  answer  and  admitted 
by  the  reply,  which  relied  upon  the  statute 
of  limitations  (Rev.  |  306[2])  in  bar  of  the 
defendant's  right  to  plead  the  statute.  The 
court  erred  in  refusing  the  defendant's 
prayer  to  instruct  the  jury  that,  the  plain- 
tiff having  sworn  that  by  virtue  of  said  con- 
tract of  March  5»  1008,  she  liad  charged  the 
defendant  8  per  cent,  per  annum  on  said  loan, 
and  that  pursuant  to  said  contract  the  de- 
fendant had  paid  the  plaintiff  up  to  the  date 
on  which  the  plaintiff  admits  the  payment  of 
$500  in  cash  on  May  9,  1916,  the  sum  of  $1,- 
098,  the  loan  as  a  matter  of  law  bore  no  in- 
terest, and  that  the  defendant  had  overpaid 
the  plaintiff;  and,  further,  that  all  payments 
made  by  the  defendant  to  the  plaintiff  by 
reason  of  said  loan  were  In  law  applied  on 
the  principal;  and,  further,  that  the  note  of 
$500  sued  on  in  this  action,  according  to  the 
plaintiff's  statement,  represents  in  its  entire- 
ty illegal  and  usurious  interest  on  the  origi- 
nal loan,  and  the  defendant  having  overpaid 
the  original  debt,  which  in  law  bore  no  in- 
terest, the  note  now  sued  on,  being  for  illegal 
interest  on  said  original  loan,  the  same  is 
void,  and  that  the  defendant  having  pleaded 
the  statute  (Bev.  |  1951),  forbidding  usury, 
the  plaintiff  is  not  entitled  to  recover;  and, 
farther,  that  in  no  view  of  the  case  is  the 
plaintiff  entitled  to  recover,  and  if  the  Jury 
believed  the  evidence  of  the  plaintiff  it  will 
answer  the  first  issue  "Tes,"  the  second  issue 
"In  its  entirety,"  and  the  third  issue  ''Noth- 
ing." 

The  court  refused  the  above  instructions 
prayed  by  defendant,  and  charged  the  jury 
that,  a  judgment  having  been  rendered  upon 
the  original  note,  as  above  stated,  the  defend- 
ant was  estopped  to  set  up  the  defense  of  usu- 
ry in  this  action.  This  was  error,  both  be- 
cause the  judgment  did  not  pass  upon  the 
question  whether  there  was  usury  or  not,  but 
the  judgment  was  a  consent  judgment,  which 
is  simply  an  agreement  of  the  parties,  and 
has  no  effect  beyond  such  agreement.  Union 
Bank  v.  Commissioners,  119  N.  O.  226,  25  S. 
E.  969,  34  L.  B.  A.  487,  where  the  subject  of 
consent  judgments  Is  fully  discussed  and  the 
court  says : 

''Consent  judgments  are  In  effect  merely  con- 
tracts of  parties,  acknowledged  in  open  court 
and  ordered  to  be  recorded." 

Such  judgment  has  the  same  effect  exactly 
of  a  contract  between  the  parties,  and  no 
more.  And  this  agreement  under  which  the 
new  note  for  usurious  interest  was  given  has 
certainly  no  effect  greater  than  if  the  usury 
had  been  paid  in  cash,  and  if  paid  in  cash 
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the  d^endant  was  not  only  not  estopped  but 
was  entitled  to  recover  bac^  twice  the  amount 
of  the  interest  paid. 
Bev.  I  1951,  provides: 

"The  taking,  receiving,  reserving  or  charging 
a  greater  rate  of  interest  than  6  per  cent 
per  annum  either  before  or  after  the  interest 
may  accrue,  when  knowingly  done,  shall  be  a 
forfeiture  of  the  entire  interest  which  the  note 
or  other  evidence  of  debt  carries  with  it,  on 
which  has  been  agreed  to  be  paid  thereon.  And 
in  case  a  greater  rate  of  interest  has  been 
paid,  the  person  or  his  legal  representatlvea 
or  corporation  by  whom  it  has  been  paid,  may 
recover  back  twice  the  amount  of  interest  paid, 
in  an  action    •    ♦    •    for  debt" 

If  payment  in  cash  had  been  made,  the 
debtor,  instead  of  being  estopped,  would  have 
been  entitled  to  recover  back  double  the 
amount  paid.  Certainly,  therefore,  the  plain- 
tiff cannot  recover  on  this  note  which  is  giv- 
en in  lieu  of  cash,  since  the  note  on  which 
usurious  interest  had  been  paid  had  been 
overpaid,  after  deducting  the  payments  of 
interest  and  payment  of  $500  in  cash  at  the 
time  (May  9,  1916)  when  the  note  sued  on 
was  given. 

In  Faison  v.  Grandy,  126  N.  0.  827,  36  S. 
E.  276,  and  cases  there  cited,  the  court  held : 

'^A  note  tainted  with  usury  retains  the  taint 
in  the  hands  of  a  subsequent  holder.  The  for- 
feiture of  interest  is  the  decree  of  the  law," 
and  therefore  a  note  embracing  a  usurious  con* 
sideration  is  void  as  against  the  maker,  even 
in  the  hands  of  a  purchaser  before  maturity 
for  value  and  without  notice. 

In  the  present  case  the  transaction  is  be- 
tween the  same  parties,  and  the  alleged  re- 
newal note  is  liable  to  the  same  defenses  as 
if  the  original  note  was  stiU  outstanding. 
This  note  in  its  entirety  is  a  promise  to  pay 
interest  and  void  by  virtue  of  the  usury  stat- 
ute, there  being  nothing  due  upon  the  origi- 
nal note  at  the  time  this  note  was  given. 

In  BUey  Co.  v.  W.  T.  Sears  &  Co.,  154  N.  C. 
517,  70  S.  £!.  1000,  the  court  said: 

"In  its  practical  operation  and  as  a  matter 
of  fact  the  lender  in  very  little  over  two  years 
from  the  time  the  repayment  was  to  begin, 
received  back  his  $12,000  and  in  addition  $2,- 
627.20;  so  that,  if  this  was  a  loan,  as  the  par- 
ties termed  it,  he  had  already  received  •  •  • 
when  these  notes  now  sued  on  were  given  the 
principal  sum  and  nearly  twice  the  amount  ofi 
interest .  allowed  by  law.  These  notes,  there- 
fore, being  given  for  an  additional  amount 
claimed,  are  based  entirely  on  a  usurioas  con- 
sideration, and  no  recovery  thereon  can  be 
had.  Faison  v.  Grandy,  126  N.  C.  827;  Ward 
v.'Sugg,  113  N.  C.  489." 

The  present  case  is  exactly  ^on  all  fours." 
The  above  authority  is  directly  In  i)oint,  for 
according  to  the  plaintiff's  own  statement  the 
note  sued  on  in  its  entirety  represents  an  ad- 
ditional amoimt,  which  in  its  entirety  is  for 
usury.  The  law  applied  the  payments  made 
for  the  seven  years  on  the  prindpal*  since 
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'imder  Hie  statute  tbe  note  bore  no  interest 
and  the  additional  sum  o£  $500  paid  in  cash 
overpaid  the  note.  The  note  now  sued  on 
was  given  without  consideration,  and  In  its 
entirety  represents  the  illegal  interest,  and 
the  court  should  so  have  instructed  the  jury. 

According  to  the  law  as  laid  down  in  Ward 
T.  Sugg,  113  N.  G.  489,  18  S.  E.  717,  24  L.  B. 
A.  280,  the  note  in  question  is  not  only  void 
and  no  recovery  can  be  had  therecm,  but  even 
if  this  note  had  been  indorsed  to  an  innocent 
holder  in  due  course  it  would  have  been  void. 
"No  agreement  of  the  parties,  whether  record- 
ed as  a  consent  judgment  or  otherwise,  could 
change  this.  Ward  v.  Sugg,  supra,  has  been 
followed  and  approved  in  many  cases  cited  in 
the  Anna  Ed. 

In  Covington  v.  Threadgill,  88  N.  C.  186, 
it  was  held  that — 

"A  contract  made  in  violation  of  penal  stat- 
otes  is  "*  *  *  illegal,  and  will  not  be  enforc- 
ed by  the  courts.  Where  such  contract  fur- 
nishes a  consideration  of  another  promise,  the 
latter  will  also  be  deemed  illegal,  even  though 
it  may  be  partially  supported  by  other  and  le- 
gal considerations." 

In  this  case  there  was  no  other  considera- 
tion than  the  original  Illegal  consideration, 
and  the  note  is  held  not  by  an  innocent  party 
taking  before  maturity  and  for  value,  but  is 
made  between  the  original  parties.  The  ille- 
gality of  usury  cannot  be  waived  by  the 
agreement  of  the  parties,  not  even  of  pay- 
ment, and  a  consent  Judgment  cannot  be  an 
estoppel  when  the  agreement  itself  continues 
and  renews  the  original  illegal  contract 

The  former  action,  having  been  merely  a 
consent  Judgment  dismissing  the  action,  can- 
not be  an  estoi^yel  on  the  defendant,  against 
whom  it  adjudged  nothing,  even  if  it  could 
be  held  ah  estoppel  on  the  plaintiff. 

WALKlSBt  J.,  concurs  in  dissent. 


<179  N.  O.  e67) 

HALL  V.  GEI8SELL   &    RICHARDSON. 

(No.  585.) 

(Supreme  Court  of  North  Carolina.    June  % 

1920.) 


I.  Principal  and  anent  «s»l23(7),  173(3)— Evi- 
dence held  to  sustain  verdict  flnding  authority 
or  ratllloation. 

Evidence  that  plaintiif  had  furnished  goods 
to  defendants'  employes  for  more  than  a  year 
on  orders  from  defendants'  superintendent,  and 
that  his  monthly  bills  therefor  had  been  paid 
by  defendants  prior  to  the  bill  sued  on,  held 
sufficient  to  warrant  the  Jury  in  finding  either 
that  the  superintendent  had  authority  to  give 
the  orders  or  that  defendants  had  ratified  his 
acts,  so  as  to  be  bound  thereby. 


2.  Evidenos  ^s»425— Parol  evideaoe  as  to  chat- 
tel mortgane  oollateral  to  Issues  Is  oompetent. 

In  an  action  to  recover  for  goods  furnished 
to  defendants'  employes  on  the  order  of  their 
superintendent,  parol  evidence  of  a  mortgage 
given  by  an  employ^  for  defendants'  benefit  is 
admissible,  since  it  relates  to  a  collateral  is* 
sue,  and  was  not  between  the  parties  to  the 
action. 

3.  Principal  and  agent  ^=>I73(2)— Evidence  of 
benefits  from  mortgage  to  secure  against  loss 
oompetent  to  show  ratification. 

In  an  action  for  goods  furnished  to  defend- 
ants* employ48  on  their  superintendent's  order, 
evidence  that  defendants  had  received  the  bene- 
fits from  a  mortgage  given  by  an  employ^  to 
secure  them  against  loss  for  the  goods  furnished 
by  plaintiff  is  competent  on  the  issue  of  ratifica* 
tion  by  defendants  of  the  superintendent's  au- 
thority, and  as  an  implied  omission  of  liability 
for  the  debt 

4.  Principal  and  agent  #3»I72— Principal  ean- 
not  aooept  benefits  and  repudiate  burdens  ef 
oontraot  by  agent. 

A  principal  cannot  accept  the  benefits  of  a 
chattel  mortgage  taken  by  the  agent  in  his  own 
name,  but  for  the  benefit  of  the  principal,  and 
at  the  same  time  repudiate  the  agency,  so  as 
to  avoid  the  burdens. 

5.  Appeal  and  error  ^5»2I5(2)— Objeotlon  to 
statement  of  oontentlons  must  be  called  to  the 
trial  court's  attention. 

Objections  to  the  maimer  in  which  the  con- 
tentions of  the  parties  were  stated  to  the  jury 
are  too  late  on  appeaL 

&  Trial  ^=s»35l(5)~Requested  Issuss,  substan- 
tially submitted,  need  not  be  aflain  submitted; 

Where  the  issues  submitted  by  the  court 
embraced  every  question  in  dispute  and  pre- 
sented every  material  phase,  objections  to  tbe 
submission  of  the  issues  and  to  the  rejection 
of  those  tendered  by  the  court  are  groundless. 

7.  Trial  <s»260(l)  —  Requested  Instmctions, 
oovered  by  ohargot  need  not  be  given. 

Where  the  charge  covered  every  feature  of 
the  case  fully  and  precisely,  and  substantially 
gave  the  instructions  requested  by  defendants 
which  were  correct,  it  was  not  error  to  refuse 
the  requested  instructions,  though  the  charge 
was  not  in  the  same  language  m  the  request 

Appeal  from  Superior  (3aart,  Swain  Comi- 
ty;   Bryson,  Judge. 

Action  by  N.  A.  Hall  against  (}eissell  ft 
Bichardson,  copartners.  Judgment  for  plain* 
tifT.  and  defendants  appeaL    No  error. 

The  plaintUT,  Hall,  was. a  country  mer- 
chant, and  the  defendants  were  operating  a 
large  sawmill  near  his  store.  In  September, 
1917,  plaintiff  entered  into  an  agreement 
with  defendants,  through  their  agent  or  e&or 
oral  superintendent,  W.  A.  McGee,  to  furnish 
merchandise  to  certain  employ^  of  the  de- 
fendants; it  being  a  part  of  the  agreement 
that  only  such  employ^  should  be  furnished 
as  received  orders  from  the  company  or  its 


^s»For  oth«r  cases  see  same  topic  and  KBT-NUMBBR  In  aU  Key-Numbersd  IMsesU  and  ladezee 
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representatlTe,  and  tbat  the  plaintiff  should 
present  statements  on  the  1st  of  each  month, 
covering  the  amounts  furnished  to  the  em- 
ployes. The  plaintiff,  under  this  agreement, 
furnished  supplies  to  defendants'  employ^ 
from  September,  1917,  up  to  the  Ist  day  of 
November,  1918,  making  statements  on  the 
1st  day  of  the  month,  the  amounts  of  which 
were  promptly  paid  by  defendants. 

On  the  1st  day  of  November,  1918,  plain* 
tiff  prepared  his  usual  statement,  amounting 
to  $650.83,  and  delivered  It  at  defendants' 
office.  A  few  days  later  defendants'  book- 
keeper Informed  plaintiff  that  the  statement 
had  been  misplaced,  and  requested  a  dupli- 
cate, which  was  furnished.  The  defendants 
made  no  objection  to  any  Item  charged  on 
this  statement,  but  refused  to  pay  the  same, 
on  the  ground  that  the  plaintiff  had  furnish- 
ed these  supplies  without  proper  orders. 
There  was  no  denial  of  the  facts  by  defend- 
ants that  the  parties  receiving  the  supplies 
were  in  their  employ,  and  that  the  supplies 
were  such  as  the  employ^  required  in  order 
to  carry  on  the  work  of  the  defendant  com- 
pany. It  was  not  denied  that  W.  A.  McGee 
was  the  superintendent  of  the  defendants  in 
charge  of  their  lumber  operations  during  the 
period  of  time  these  supplies  were  furnished; 
but  defendants  contended  that  McGee  only 
had  limited  authority,  his  contract  being  in 
writing.  It  was  not  shown  on  the  trial  that 
the  plaintiff.  Hall,  had  any  notice  of  the 
terms  of  this  contract  The  plaintiff  testi- 
fied on  the  trial  that  he  had  furnished  the 
supplies  Included  in  this  account  upon  the 
express  oi^er  of  W,  A.  McGee,  and  only  fur- 
nished supplies  to  such  employes  as  McGee 
directed.  The  Jury  answered  the  Issues  in 
favor  of  the  plaintiff,  and  from  the  judgment 
on  the  verdict  the  defendants  appealed. 

Frye  &  Frye^  of  Bryson  City,  for  appel- 
lants. 
S.  W.  Black,  of  Bryson  City,  for  appellee. 

WALKEB,  J.  (after  stating  the  facts  as 
above).  There  are  many  exceptions  in  the 
record,  but  a  careful  analysis  of  them  win 
show  that  there  are  really  a  very  few  which 
need  to  be  considered,  because  they  substan* 
tlally  present  all  the  essential  objections 
taken  during  the  trial,  and  cover  all  the  mat- 
ters appearing  in  the  asslgnm^its  of  error. 
The  main  question  was  whether  the  superin- 
tendent, W.  A.  McGee,  had  the  authority  to 
make  the  contract  with  the  plaintiff,  and, 
if  not,  whether  the  contract  was  afterwards 
ratified  by  the  deftodants,  with  full  knowl- 
edge of  the  fact  that  he  had  exceeded  his 
authority  and  as  to  what  he  had  done. 
These  questions  were  submitted  to  the  jury 
by  the  judge,  with  full  and  correct  instmo- 
tlons,  and  the  jury  found  either  that  Mc- 
Gee liad  the  express  authority,  or  that,  if  he 
did  not  have  it,  and  had  acted  either  with- 
out it,  or  in  excess  of  it,  the  defendants,  with 


knowledge  of  what  had  been  done  hj  him, 
had  freely  ratified  it.  The  court  gave  deai 
Instructions  as  to  what,  in  law,  would  con- 
stitute authority  in  McGee  to  represent  the 
defendants  and  make  a  binding  contract 
with  the  plaintiff  in  their  behalf,  and  also 
explained  fully  what  was  -required  to  hold 
the  defendants  liable  under  the  contract  by 
their  ratification  of  it. 

[1]  There  was  ample  evidence  to  support 
the  charge.  Among  other  things,  it  was 
shown  that  the  account  ran  from  September, 
1917,  to  November,  1918,  and  that  at  the  1st 
of  each  month  the  bill  for  the  month  before 
was  presented  and  promptly  paid,  until  the 
final  statement  for  1660.83  was  presented 
and  held  up.  It  would  be  very  strange  if  de- 
fendants did  not  know  of  th^  transactions 
each  month,  and  Inquire  of  McQee  why  he 
was  paying  these  bills  with  such  regularity, 
and  under  What  contract  or  understanding 
with  the  plaintiff.  If  the  defendants  were 
at  all  watchful  of  their  interests  and  dili- 
gent in  the  prosecution  and  management  of 
their  business,  they  would  have  ascertained 
why  McGee  was  making  these  monthly  pay- 
ments, and  if  he  did  not  have  authority  from 
them  to  thus  trade  with  the  plaintiff,  and 
was  acting  without  authority  or  in  excess 
of  his  authority,  they  would  certainly  have 
made  earlier  complaint  The  jury  had  the 
right  to  consider  this  and  the  other  evidence 
bearing  upon  the  question,  and  particularly 
the  Callahan  mortgage  tcansaction,  and  the 
evidence  as  to  what  was  said  by  the  defend- 
ant Bichardson.  The  conclusion  of  the  jury 
was  not  against  the  weight  of  competent  and 
relevant  testimony  to  show  the  authority  of 
W.  A.  McGee,  which  he  professed  to  have, 
or  ratification,  if  he  did  not  have  it. 

[2, 8]  The  parol  evidence  objected  to  by 
the  defendants  was  competent,  as  the  trana- 
aetlon  to  which  it  relates  was  collateral  to 
the  issue  in  this  case.  This  action  is  not  im- 
on  the  mortgage  or  the  debt  It  secured;  but 
the  evidence  was  offered  to  show  by  the  deal- 
ings with  respect  to  the  mortgage  an  admis- 
sion of  liability  hy  the  defendants  for  the 
debt  which  is  the  subject  of  this  action. 
Greenleaf  on  Bvidoice,  275,  279,  866;  Pol- 
lock V.  Wilcox,  68  N.  C.  46;  Garden  v.  Mc^ 
Conn^,  116  N.  O.  876,  21  S.  B.  928;  Ledfbrd 
V.  Emerson,  138  N.  C.  602,  51  S.  B.  42,  where 
it  was  held  that  the  parol  evidence  rule,  as 
to  the  contents  of  a  written  instrument  ap- 
plies only  to  actions  between  parties  to  the 
writing  and  when  its  enforcement  is  the 
substantial  cause  ct  action.  Th^  plaintiff 
in  this  case  does  not  seek  to  enforce  any 
right  under  the  mortgage,  but  merely  to  re- 
cover a  personal  judgment  against  the  de; 
fendants  for  a  debt  due  to  liim.  It  was  also 
competent  to  show  that  the  defendants  were 
receiving  benefits  under  the  Callahan  trans- 
action, and  that  it  was  executed  practically 
to  Indemnity  ihem  against  any  loss  on  ae- 
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count  of  the  plalntUTs  debt  This  evidence 
tended  to  show  that  the  defendants'  conduct 
with  reference  to  the  Callahan  mortgage 
was  at  least  an  implied  admission  of  their 
liability  for  the  debt  in  suit 

[4]  It  is  held  even  that  a  party  may  be 
estopped,  by  receiving  benefit  under  a  con- 
tract, to  deny  Its  validity  and  his  liability 
under  it  Sprunt  y.  May,  156  N.  G.  388,  72 
S.  £.  821;  McCracken  y.  RaUway  Co.,  168 
N.  C.  62,  84  S.  E.  30;  Watson  y.  Manufactur- 
ing Co.,  147  N.  C.  469,  61  S.  B.  273.  It  makes 
no  diileraice  that  the  mortgage  may  haye 
been  taken  in  the  name  of  W.  A.  McGee,  if 
it  was  really  intended  for  the  benefit  of  the 
defendants.  Watson's  Case,  supra,  147  N. 
C.  at  pages  474,  475,  61  S.  E.  273.  One  who 
relies  on  a  contract  made  for  his  benefit  by 
another,  who  assumes  to  act  as  his  agent, 
is  not  allowed  to  accept  benefits  under  the 
same,  and  at  the  same  time  repudiate  the 
agency,  and  in  this  way  ayoid  the  burdens. 
Sprunt  y.  May,  supra;  McCracken  t.  Ball- 
way  Co.,  supra. 

There  was  sufficient  evidence  in  this  case 
for  the  jury  to  find  that  W.  A.  McGee  had 
entire  charge  and  control  of  the  defendants' 
mill  and  its  operation,  and  was  clothed  with 
sufficient  authority,  as  defendants'  agent,  to 
make  the  contract  with  the  plaintiff  within 
the  principle  declared  in  Watson  y.  Manu- 
facturing Co.,  supra,  as  stated  in  the  fifth 
headnote,  and  more  specifically  in  the  opin- 
ion of  the  court,  and  the  jury  found  that  he 
did  haye  the  requisite  authority,  or  that  de- 
fendants had  ratified  what  he  did*  It  is  not 
open  to  the  defendants  now  to  allege  that 
the  supplies  furnished  to  the  hands  were 
of  no  benefit  to  the  defendants.  The  eyi- 
denoe  really  shows  that  they  were,  and  the 
jury  under  the  charge  of  the  court  must 
haye  found  that  they  were. 

[I]  There  are  objections  to  the  manner  in 
which  the  contentions  of  the  parties  were 
stated  to  the  jury,  but  they  come  too  late, 
as  we  haye  oft^i  held  in  similar  cases ;  the 
following  being  the  most  recent  ones:  State 
y.  Spencer,  176  N.  C.  700,  97  S.  E.  155;  Brad- 
ley y.  Mfg.  Co.,  177  N.  C.  153,  98  S.  E.  318; 
Sears  y.  Ballroad  Co.,  178  N.  C.  285^  100  S. 
E.  433. 

[6]  There  are  exertions  to  the  submission 
of  the  issues,  and  to  those  tendered  by  the 
defendants,  which  were  rejected  by  the  court 
The  issues  submitted  were  sufficient  to  em- 
brace eyery  question  in  dispute  between  the 
parties,  and  for  the  parties  to  present  eyery 
material  phase  of  the  case^  and,  this  being 
the  case,  an  objection  to  it  is  groundless. 
Patterson  y.  Mills,  121  N.  C.  258,  28  S.  SL 


368;  Warehouse  Co.  t.  Ozment,  132  K.  C. 
848,  44  S.  E.  681;  Hatcher  y.  Dabbs,  133  N. 
C.  239,  45  S.  E.  562;  Pretzfelder  y.  Insurance 
Co.,  123  N.  C.  164,  31  S.  E.  470,  44  L.  R.  A. 
424. 

The  judge  charged  correctly  as  to  the  no- 
tice that  he  had  been  giyen  not  to  furnish 
any  more  supplies  without  an  order;  so 
this  was  a  question  for  the  jury,  and  the 
matter,  as  to  the  $100  instruction  in  the 
sale  of  the  goods,  receiyed  the  same  treat- 
ment from  the  court  The  question  raised  as 
to  the  statute  of  frauds  was  properly  ex- 
plained to  the  jury  by  the  judge  in  his 
dbarge. 

[71  The  judge  charged  sufficiently,  and 
quite  fully,  as  to  the  burden  of  proof,  and 
responded  to  the  requests  for  instructions,  so 
far  as  the  defendants  were  entitled  to  haye 
him  instruct  the  jury.  The  charge  coyered 
the  case,  in  eyery  feature  of  it,  and  was  full, 
clear,  and  precise,  and,  If  there  was  no  di- 
rect and  specific  response  to  the  requests  for 
instructions,  those  which  were  proper  will 
be  found  substantially  giyen  in  the  general 
charge.  The  judge  was  not  bound  to  use 
the  language  of  counsel,  but  was  at  liberty 
to  choose  his  own,  if  the  request  was  giyen 
la  substance^  and  its  force  not  weakened  by 
a.  change  in  phraseology.  Grayes  y.  Jackson, 
150  N.  C.  383,  64  S.  E.  12a  It  is  weU  set- 
tled that  the  failure  to  giye  instructions  ten- 
dered by  a  party  is  not  error,  if  they  haye 
been  substantially  coyered  by  the  general 
charge.  State  y.  Baldwin,  178  N.  C.  693,  100 
S.  E.  845. 

The  motion  to  nonsuit  was  properly  re- 
fused, as  there  was  sufficient  eyidence  to  be 
considered  by  the  jury.  The  case  in  its  full 
deyelopment  really  resolved  itself  finally  in- 
to a  question  of  fact.  The  simple  principles 
of  law  arising  upon  the  eyidence  were  cor- 
rectly explained  and  applied  to  the  case,  and 
the  jury,  as  to  the  facts»  accepted  the  plain- 
tiffs yersion. 

There  are  so  many  exceptions  that  it 
would  be  a  work  of  great  labor,  and  accom- 
plish no  good  purpose,  to  consider  them  in 
detail.  When  they  are  considered,  and  prop- 
erly classified,  they  may  be  greatly  reduced 
in  number  and  scope,  as  they  have  taken  a 
wide  range.  This  process  of  classification 
and  reduction  we  haye  undertaken,  and  haye 
attempted  to  confine  ourselyes  to  the  salient 
points  m&de  by  the  learned  counsel  for  the 
defendants  in  his  brief  and  able  argument 
before  us.  The  presiding  judge,  we  think, 
tried  the  case  well  and  without  a  flaw. 

No  error. 
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WHiTTINGTON  V.VIRGINIA  IRON,  COAL 
&  COKE  CO.    (No.  506.) 

(Supreme  Court  of  North  CaroliiUL    June  2, 

1920.) 

1.  Master  and  servant  ^s»l03(l)  —  Duty  to 
furnish  safe  place  of  work  nonassignable. 

It  is  one  of  the  nonassignable  duties  of 
the  master  to  use  due  care  to  furnish  the  sery- 
ant  a  reasonably  safe  place  to  work,  and,  if  he 
fails  to  do  so,  he  is  liable. 

2.  Trial  ^==>l39(t)  ^  Evidence  which  raises 
conjecture  of  fact  alleged  should  not  be  sub- 
mitted to  Jury. 

Evidence  which  does  no  more  than  raise 
conjecture  or  suspicion  of  a  fact  alleged  should 
not  be  submitted  to  the  jury. 

3.  Negligence  ^s»l36(7)^Evldenco  hold  suf- 
ficient to  00  to  Jury. 

Negligence  may  be  proyen  by  circumstan- 
tial eyi()ence;  and,  if  the  facts  proved  render 
it  probable  that  defendant  violated  its  duty, 
it  is  for  the  jury  to  decide. 

4.  Trial  €=s»l65— On  motion  for  nonsuit  plain- 
tiff's evidence  must  be  accepted  as  true  with 

.  every  reasonable  Inference. 

On  motion  for  nonsuit,  not  only  must  plain- 
tiff's evidence  be  accepted  as  true,  but  he  is 
entitled  to  have  every  reasonable  inference 
considered  in  his  favor. 

5.  Master  and  servant  ^=»286(I9)  ^  Negli- 
gence as  to  mine  employ^  held  question  for 
Jury. 

In  an  action  for  the  death  of  a  driver  of 
coal  cars  hi  coal  mine,  evidence  Tteld  sufficient 
to  carry  to  the  jury  the  question  of  the  master's 
negligence  in  not  maintaining  a  sufficient  space 
in  the  entries  for  the  driver  to  pass  to  the  side 
of  the  car. 

6.  Limitation  of.  actions  ^s»l30(5)  ^  Action 
for  death  not  barred  In  12  months  where 
brought  after  dismissal  of  prior  action. 

Where  the  original  complaint,  in  an  action 
for  wrongful  death,  which  occurred  in  Virginia, 
was  filed  within  12  months  after  the  accident, 
the  action  cannot  be  dismissed  on  the  ground 
that  it  was  barred  by  limitations  because  an 
amended  complaint  was  filed  after  the  ex- 
piration of  the  12-month  period,  for  even  if 
the  amendment  be  treated  after  a  dismissal  of 
the  first  action  as  an  institution  of  a  new  one, 
the  latter  action  was  commenced  within  12 
months  of  the  first,  which  was  within  12  months 
of  death,  and  so  was  within  time  under  the 
Virginia  Act  (Code  1904,  |  2903)  creating  the 
cause  of  action. 

Appeal  from  Superior  CSourt,  V^Ilkes  Cotm- 
ty;  Long,  Judge. 

Actioii  by  J*  li.  Whlttington,  administrator, 
against  the  Virginia,  Iron,  Coal  &  Ck>ke  (Com- 
pany. From  s,  judgment  for  plaintiff,  defend- 
ant appeals.    No  error. 

This  action  is  tor  the  alleged  negligent  kill- 
ing of  plaintiffs  intestate  while  working  in 


[defendant  company's  coal  mine,  on  Tom's 
Greek,  Va.,  September  8,  1017. 

The  allegation  of  negligence  relied  on  by  the 
plaintiff  is  that  defendant  did  not  furnish  a 
reasonably  safe  place  to  worlc.  The  Intestate 
was  employed  by  defendant  oraapany  as  a 
driver  of  a  mule  team  in  its  mines.  The 
teams  are  hitched  to  little  cars  that  run  on 
tracks,  similar  to  ordinary  railroad  tracks, 
laid  along  the  tunnels,  or  entries,  that  lead 
into  the  mines.  The  rails,  laid  on  cross-ties, 
are  44  inches  apart.  The  mules  are  hitched 
to  the  car  tandem,  or  "spike  fashion,"  and 
the  rear  mule  walks  about  6  feet  in  front  of 
the  car,  being  hitched  by  means  of  what  is 
called  a  "tail  chain."  The  mules  walk  in 
the  middle  of  the  track  between  the  rails. 
The  cars  are  low,  and  project  over  the  rails 
on  each  side  from  12  to  18  inches.  Against 
the  sides,  or  ribs,  of  the  entries  are  piled 
pieces  of  slate,  small  lumps  of  coal,  and  other 
rubbish;   in  miners'  parlance  called  "gob." 

The  evidence  to  prove  negligence  was  large- 
ly circumstantial,  as  no  one  saw  the  intestate 
at  the  time  he  was  killed. 

Bussell  Anderson,  who  was  nearest  to  him, 
testified  among  other  things  as  follows: 

"I  was  working  for  defendant  company  at 
Bondtown,  Va.,  September  8, 1917,  at  time  John 
Allen  Whittington  was  killed,  and  knew  him,  but 
not  very  well;  I  had  been  there  only  two  or 
three  months.  John  Allen  Whittington  was 
working  for  defendant  company  at  the  time  he 
was  killed  in  what  Is  known  as  entry  No.  11, 
Swansea  mine,  at  Bondtown,  Va.  He  was  driv- 
ing two  mules  pulling  cars  from  the  rooms. 
These  cars  would  hold  about  four  tons  of  coal. 
On  September  8,  Whittington  was  working  in 
West  Swansea,  and  was  on  11  West  at 
the  time  he  was  injured,  and  that  he  was  with 
him.  Whittington  was  pulling  coal  for  another 
driver  on  11  West.  He  was  driving  two  mules, 
one  hitched  in  front  of  the  other,  spike  fashion. 
Witness  knew  the  mules  'yVhittington  was  driv- 
ing, and  they  were  gentle  with  reference  to 
their  working  qualities.  The  lead  mule  was 
balky  so^netimea.  At  the  time  Whittington 
was  injured  witness  was  helping  a  fellow  break 
a  mule.  That  he  was  about  two  car  lengths 
from  Whittington  when  he  was  injured,  and  a 
car  length  is  about  7  feet  That  the  injury 
occurred  about  as  follows:  We  coupled  up 
the  load  and  started  out.  A  piece  of  slate 
slid  down  off  the  gob  pile.  I  got  off  and  threw 
it  back,  and  when  I  got  on  the  car  I  did  not 
see  him  anywhere.  I  hollowed  at  John,  and 
he  did  not  answer,  and  then  I  heard  him 
groan.  Neither  of  the  mules  balked  at  the 
time  of  the  injury.  The  mules  had  not  stop- 
ped. Whittington  was  striking  the  lead  mules 
across  the  back  with  a  strap..'  I  dpn't  know 
why.  On  September  8,  at  the  time  Whitting- 
ton was  thjured  in  entry  No.  11,  slate  and  gob 
stuff  was  on  the  outside  of  the  rail  stacked  up 
like  a  wall;  ties,  props  and  things  like  that 
were  lying  across  the  road;  slate-  piled  up 
along  the  road;  could  not  pass  a  car  in  some 
places;  had  to  cUmb  over;  do  not  know  that 
tiie  track  had  been  recently  relaid  in  this  en- 
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try.  Whittiiigton  died  from  the  injnriet.  When 
the  mules  are  walking  along  in  the  middle  of 
the  track,  as  they  were  on  this  occasion,  there 
is  two  or  3  feet  open  space  along  by  the  side 
.  of  the  mule  and  the  rail,  and  all  that  is  kept 
dear  in  order  that  the  cars  will  not  wreck. 
Don't  know  why  the  props  along  the  side  of 
the  entry;  to  hold  the  slate  up  I  guess;  lay- 
ing along  the  road;  sticking  out  and  laying  out 
everywhere — slate  pUed  around  there;  props 
were  along  the  side  of  entry,  two  props  where 
he  was  killed.  The  two  props  which  look 
like  they  had  been  set  for  the  purpose  of  put- 
ting a  collar  on  one  time;  had  some  slate  or 
gob  around  them  down  next  to  the  bottom  Just 
about  as  high  as  the  car  is;  had  to  cUmb  oyer 
the  top  to  see  what  was  the  matter." 

S.  M.  Mullins  testified: 

**The  entry  was  near  the  point  where  he  was 
injured  in  pretty  bad  condition.  They  had 
some  slate  there,  some  slack  and  some  rub- 
bish timber,  rotten  timber,  little  old  rotten 
timber,  something  like  rotten  timber  anyway, 
maybe  two  or  three  pieces  there.  The  slate 
was  on  the  side  of  the  track,  on  the  right-hand 
side.  I  never  noticed  the  left-hand  side  of 
the  track;  the  right  side,  the  brake  side,  was 
^  the  gob  and  some  timbers.  There  was  not  suffi- 
cient room  along  the  entry  where  the  deceased 
was  injured  for  him  to  have  walked  between 
the  outside  of  the  rail  and  the  walls  of  the 
entry.  The  entry  in  order  for  a  driver  to  dis- 
charge his  duties  in  safety  should  be  dear  for 
him  to  get  off  to  catch  the  brake  if  something 
should  happen,  for  him  to  work  in  safe  condi- 
tion between  the  car  and  the  rib.  The  deceased 
was  lying  on  his  face  and  belly  under  the  car; 
his  head  was  doser  to  the  right-hand  raU  as  you 
go  op  than  to  the  left-hand  rail;  his  head  was 
in  the  direction  of  the  rear  of  the  trip,  and  his 
feet  towards  the  mules.  The  entry  should  be 
in  good  shape  that  the  driver  could  get  off, 
set  his  brake  if  something  should  happen,  the 
mules  fall  down  or  something  happen,  to  keep 
from  killing  the  mule,  and  that  is  for  the  pro- 
tection of  the  mules.  On  a  level  track  where 
the  grade  is  practically  level  and  the  cars  will 
not  run  without  being  pulled  and  the  driver's 
place  is  on  the  front  end  of  the  car,  I  would 
want  the  side  of  the  track  outside  of  the  rail 
to  be  clear.  It  looks  like  it  should  be  dear. 
Sometimes  if  the  track  is  level  you  want  to 
set  the  brake,  provided  you  want  to  hook  the 
mule  up  for  something  to  keep  the  mule  from 
palling  the  car." 

I 

W.  W.  Nelton  testified: 

"The  entry  at  the  place  where  we  found  him 
in  the  car  was  pretty  well  gobbed  up,  slate  and 
gob  on  each  side  of  the  car;  there  was  no 
room  for  a  person  to  have  walked  between  the 
outside  rail  and  the  rib;  there  was  slate  and 
dirt  and  a  few  rotten  timbers.  I  have  worked 
off  and  on  in  the  mines  for  the  last  12  years. 
In  order  that  the  driver  may  perform  his  duties 
with  ordinary  safety  I  should  think  the  entry 
should  be  clear,  should  be  clean  between  the  rib 
and  rails  along  so  that  if  an  aoddent  should 
baiipen  you  could  have  room  to  get  i»  the  dear. 
There  was  a  apace  of  12  or  14  incbei  on  either 
side  of  the  rail  that  was  free  of  gob." 


.     A.  B.  Baldwin  testified; 

''The  condition  of  that  entry  at  that  time  at 
the  place  we  found  him  under  the  car  was  very 
bad,  in  very  bad  shape.  The  entry  of  the  head- 
ing had  been  driven  about  12  feet  wide,  the  reg- 
ular width.  The  track  was  laid  a  little  to  one 
side  of  the  entry,  a  little  more  to  one  rib  than 
to  the  other,  and  the  slate  had  fallen  from  the 
top  and  had  been  cribbed  up  on  one  side  of  the 
tracks  on  the  right-hand  side  of  the  car.  Go- 
ing np  facing  the  cars  you  could  pass  around 
the  cars  if  the  cars  were  standing  still.  On  the 
other  side  the  track  was  dose  to  the  rib,  and 
there  were  some  slate  and  timbers  close  to  the 
track  between  the  car  and  rib.  There  was  not 
suffident  room  on  either  side  of  the  cars  be- 
tween the  outside  of  the  rail  and  the  rib  of  the 
entry  at  the  point  of  acddent  for  a  person  to 
walk  or  pass  in  safety  while  the  cars  were  in 
motion.  If  the  car  was  standing  still  you  could 
pass  the  car  very  well.  I  have  had  14  years' 
experience  as  a  miner  in  the  mines.  In  order 
for  a  driver  to  perform  his  duties  with  a  rea- 
sonable degree  of  safety  I  think  the.  entry  should 
be  kept  dear  of  all  rubbish,  and  suffident  dis- 
tance from  the  car  for  a  man  to  pass  through  at 
any  place  along  the  entry.  On  all  entries  he 
has  generally  from  14  to  18  inches  on  the  out^ 
side  of  the  rail  to  walk  on.  That  space  is  sup- 
posed to  be  free  from  obstruction.  I  have  been* 
timberman  in  the  mines  a  good  deal,  and  never 
allowed  to  set  timbers  within  doser  than  18 
inches  of  the  track." 

Horace  Turpln  testified: 

''The  place  where  he  was  under  the  car  was 
a  pretty  dose  place;  the  rib  was  pretty  dose. 
At  some  places  there  was  suffident  room  be- 
tween the  outside  rail  and  the  rib  or  wall  of 
the  entry  for  a  party  to  pass  between  a  mov- 
ing car  with  safety.  At  the  idace  where  we  got 
hhn  from  under  the  car  it  was  not,  because  it 
kindly  turned  down  hilL  There  was  a  lot  of 
gob  there  by  the  side  of  the  rib  dose  to  the 
track.  I  have  been  working  in  the  mines  2  or 
3  years.  The  entry  in  order  for  a  driver  to 
perform  his  duties  with  reasonable  safety  ought 
to  be  clear;   I  think  it  ought" 

There  was  a  motion  for  Jndgment  of  non- 
suit, which  was  overruled,  and  defendant  ex- 
cepted. The  Jury  returned  a  verdict  in  favor 
of  the  plaintiff,  and  from  the  Judgment  pro- 
nounced thereon  the  defendant  appealed. 

L.  A.  Nuckols,  Asst.  Atty.  Gen.,  F.  B.  Hen- 
dren,  of  Wilkesboro,  and  F.  A.  Linney,  of 
Boone,  for  appellant. 

Bowie  &  Austin,  of  Jefferson,  for  appellee. 

ALLEN,  J.  The  prindples  of  law  dis- 
cussed before  us  are.  simple,  and  the  only 
difficulty  is  in  their  application  to  the  evi- 
dence. 

[1]  The  courts  of  Virginia  and  of  this  state 
are  in  perfect  harmony  as  to  the  duty  of  the 
employe  to  provide  a  reasonably  safe  place 
for  the  employ^  to  work,  as  is  shown  by  the 
opinion  of  the  Virginia  court  in  Trotter  ▼. 
EL  J.'Du  Pont  X>e  Nemours  ft  Oo.,  124  Va. 
685,  98  S.  E.  623,  in  which  it  is  said: 
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It  l8  one  of  tiie  oonusignable  duties  of  the 
master  to  use  due  care  to  furnish  the  servant 
a  reasonably  safe  place  in  which  to  work,  and 
reasonably  safe  tools  and  utensils  with  which  to 
work,  and  if  he  fails  to  do  so  he  is  liable  to  the 
servant  for  injuries  proximately  resulting  to 
such  servant  from  such  failure, 


It 


Another; 


— and  by  the  opinion  in  Clements  ▼•  Power 
Co.,  178  N.  C-  55, 100  S.  B.  190,  as  follows: 

'The  rule  is  well  established  that  the  duty 
imposed  upon  the  employer  to  provide  a  reas<^- 
ably  safe  place  to  work  and  reasonably  safe 
tools  and  appliances  ia  nondelegable.*' 

[2, 81  The  authorities  are  also  ample  to  sus- 
tain the  position  of  the  defendant  that  evi- 
dence which  merely  makes  it  possible  or  does 
no  more  than  raise  a  conjecture  or  suspicion 
of  the  fact  alleged  ought  not  to  be  left  to  a 
Jury  (see  Stete  v.  Vinson,  63  N.  O.  835; 
Brown  v.  Kinsey,  81  N.  C.  245;  Byrd  y.  Ex- 
press Co.,  139  N.  C.  273,  61  S.  E.  851 ;  Lewis 
V.  Steamship  Co.,  132  N.  a  904,  44  S.  E.  666, 
and  other  cases),  and  it  is  equally  well  set- 
tled that  negligence  may  be  proven  by  cir- 
cumstantial evidence,  and  that  "if  the  facts 
proved  render  it  probable  that  the  defend- 
ant violated  its  duty,  it  is  for  the  jury  to  de- 
cide whether  it  did  so  or  not."  Shear.  &  Bed. 
on  Neg.  i  58,  approved  in  Fitzgerald  v.  Rail* 
road,  141  N.  C.  535,  54  S.  E.  393,  6  Ij.  B.  A. 
(N.  S.)  337 ;  Henderson  v.  Ballroad,  159  N.  a 
683,  75  S.  E.  1092. 

[4, 1]  The  question  therefore  raised  by  the 
motion  for  judgment  of  nonsuit  is  whether 
there  Is  evidence  which  renders  It  probable 
that  the  entry  or  tunnel  where  the  intestate 
was  required  to  work  was  unsafe,  and  that 
this  caused  his  death.  The  tunnel  or  entry 
was  12  feet  wide.  A  railroad  track  ran  near 
the  middle  of  the  tunnel,  the  rails  being  44 
Inches  apart.  The  cars  projected  beyond  the 
rail  12  or  14  inches  on  each  side.  This  con- 
dition left  a  space  of  about  8  feet  on  each  side 
between  the  cars  and  the  sides  or  walls  of  the 
entry  for  the  use  of  the  employes  of  the  de- 
fendant, but  this  space  was  not  left  open. 

One  witness  testified : 

"The  slate  that  we  call  *gob*  was  piled  up 
like  a  wall,  along  under  the  roof  outside  the 
railroad  between  the  rail  and  the  rib.  There 
was  a  space  of  12  or  14  inches  on  either  side 
of  the  rail  that  was  free  of  gob." 

Another  witness: 


«ir 


'The  condition  of  that  entry  at  that  time  at 
the  place  we  found  him  under  the  car  was  very 
bad,  in  very  bad  shape.  There  was  not  suffi- 
cient room  on  either  side  of  the  cars  between 
the  outside  of  the  rail  and  the  rib  of  the  entry 
at  the  point  of  accident  for  a  person  to  walk 
or  pass  in  safety  while  the  cars  were  in 
motion.  In  order  for  a  driver  to  perform  his 
duties  with  a  reasonable  degree  of  safety  I  think 
the  entry  should  be  kept  dear  of  all  rubbish, 
and  sufficient  distance  from  the  car  for  a  man 
to  pass  through  at  «ny  place  along  the  entry." 


''Slate  and  gob  stuff  was  on  the  outside  of 
the  rail  stacked  up  like  a  wall;  ties,  props  and 
things  like  thut  were  lying  aoross  the  road; 
slate  plied  up  along  the  road;  could  not  pass 
a  car  in  some  places ;  liad  to  climb  over." 

Another: 

"The  entry  at  the  place  where  we  found  him 
in  the  car  was  pretty  well  gobbed  up;  slat^ 
and  gob  on  each  side  of  the  car.  There  was  no 
room  for  a  person  to  have  walked  between  the 
outside  rail  and  the  rib;  there  was  slate  and 
dirt  and  a  few  rotten  timbers.  I  have  worked 
off  and  on  in  the  mines  for  the  last  12  years. 
In  order  that  the  driver  may  perform  his  duties 
with  ordinary  safety  I  should  think  the  entry 
should  be  dear,  should  be  clean  between  the  rib 
and  rails  along  so  that  if  an  acddent  should 
happen  you  co^d  have  room  to  get  in  the  dear." 

There  is  evidence  favorable  to  the  defend- 
ant, but  on  a  motl<m  for  nonsnit  we  must  not 
only  accept  the  evidence  of  the  plaintiff  as 
true,  but  he  is  also  entitled  to  have  every 
reasoniible  inference  considered  in  his  favor, 
and,  so  dealing  with  the  evidence,  it  is  shown 
that  the  space  of  8  feet  between  the  cars  and 
the  ribs  or  sides  of  the  entry,  provided  for 
the  use  and  safety  of  the  employ^  was  clos- 
ed except  as  to  12  or  14  inches,  and  this  small 
space  was  covered  with  debris ;  that  the  con- 
ditions were  bad  and  dangerous,  and  it  is  a 
r^sonable  inference  that  the  deceased  tried 
to  walk  on  the  outside  of  the  rails  and  stum- 
bled and  fell,  or  that  he  was  forced  between 
the  rails  by  the  conditions  on  the  outside,  and 
was  there  struck  by  the  cars  and  run  over 
and  IdUed,  and  in  either  event  the  defendant 
would  be  liable,  without  regard  to  the  partic- 
ular way  in  whidi  he  met  his  death,  in  the 
absence  of  contributory  negligence,  which  is 
not  relied  on.  We  are  therefore  of  opinion 
the  motion  for  judgment  of  nonsuit  was  prop- 
erly overruled. 

[8]  The  defendant  also  relies  on  the  plea  of 
the  statute  of  limitations  of  one  year,  based 
on  the  following  facts:  The  deceased  was 
killed  on  September  8,  1917,  and  this  action 
was  commenced  on  June  3,  1918.  The  plain- 
tiff did  not  allege  in  the  original  complaint 
the  statute  of  Virginia  giving  a  right  of  ac- 
tion for  wrongful  death,  but  was  allowed  to 
amend  and  so  allege  more  than  1  year  after, 
and  within  2  years  of,  the  death.  The  de- 
fendant contends  that  this  amendment  does 
not  relate  back  to  the  commen(»ment  of  the 
action,  and  is  the  equivalent  of  a  new  action, 
but  It  was  held  otherwise  in  Benn  v.  Bail- 
road,  170  N.  C.  128,  86  S.  E.  964,  and,  if  this 
was  not  true,  the  Virginia  statute  (Code  1904, 
I  2903)  puts  the  matter  at  rest;  It  provides 
that  actions  for  wrongful  death  *'shall  be 
brought  by  and  in  the  name  of  the  personal 
representative  of  such  deceased  person  and 
within  twelve  months  after  his  or  her  death, 
but  if  any  such  action  is  brought  within  said 
period  of  twelve  <Kumths  after-  aaid  pi^rty's 
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death,  and  for  any  cause  abates  or  is  dis- 
missed without  determining  the  merits  of 
^aid  action,  the  time  said  action  is  pending 
^lall  not  be  counted  as  any  part  of  said  pe- 
riod of  twelve  months,  and  another  suit  may 
be  brought  within  the  remaining  period  of 
said  twelve  months  as  if  such  former  suit 
had  not  been  instituted/'  so  that  if  the 
amendment  be  treated  as  a  dismissal  of  the 
first  action  and  the  institution  of  a  new  one, 
the  latter  was  commenced  within  12  months 
of  the  first,  and  is  within  12  months  from 
death,  which  brings  it  clearly  within  the  stat- 
ute, and  the  action  Is  not  barred. 
No  error. 


(86  W.  Va.  401) 

STATE  ex  ret.  CARTER  v.  NUTTALL  et  ml., 
Board  of  Ballot   Com'rs. 

STATE  ex  rel.  ATKINSON  v.  SAME. 

(Nos.  4096,  4097.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Biay  11,  1920.) 

(ByUahus  hy  the  Court.) 

Schools  and  school  districts  ^=>53(l)~Applt- 
•   cations  of  primary  candidates  for  nomina- 
tion to  vacanoles  in  office  of  school  commis- 
sioner should  have  been  allowed  to  Indicats 
terms  for  which  they  are  running. 

Where  there  are  two  vacandes  to  be  filled 
in  the  office  of  school  commissioner,  one  for  a 
long  or  regular  term,  and  the  other  for  the  un- 
expired term  of  a  member  who  has  resigned, 
and,  in  a  primary  election  to  be  held  for  the 
purpose  of  nominating  candidates  for  such  of- 
fice a  number  of  persons  file  their  declarations 
•to  become  candidates  therefor,  some  of  whom 
designate  their,  desire  to  be  candidates  for  the 
full  term,  and  others  of  whom  make  no  other 
designation  than  that  they  desire  to  become 
candidates  for  member  of  the  board  of  educa- 
tion, upon  application  of  any  of  the  latter  class 
to  amend  their  declarations  so  as  to  indicate 
for  which  term  they  desire  to  run,  the  board  of 
ballot  commissioners  should  permit  such 
amendment  and  make  up  the  official  ballot  in 
accordance  therewith. 

Original  mandamus  by  t^e  State,  on  rela- 
tion of  R.  H.  Carter,  against  John  Nuttall 
and  others,  as  the  Board  of  Ballot  Commis- 
sioners, consolidated  with  mandamus  by  the 
State,  on  the  relation  of  K.  A.  Atkinson, 
against  John  Nuttall  and  others,  as  the  Board 
of  Ballot  Commissioners.  Peremptory  writs 
of  mandamus  awarded. 

Dillon  ft  Nuckolls,  of  Fayetteville,  for 
relators. 

Osenton  ft  |«ee^  of  Fayetteville,  for  respond- 
ents. 

RITZ,  J.  In  the  district  of  Fayetteville,  in 
the  county  of  Fayette,  there  are  to  be  elected 
at  the  election  to  be  held  in  November  next 


two  members  of  the  school  board,  one  of  said 
members  so  to  be  elected  being  for  the  regular 
term  of  four  years,  and  the  other  to  fill  the 
unexpired  term  of  a  member  who  resigned. 
The  relator  R.  H.  Carter  filed  with  the  clerk 
of  the  circuit  court  a  declaration  of  his 
intention  to  become  a  candidate  for  member 
of  the  board  of  education  of  said  district  on 
the  Democratic  ticket;  likewise  the  relator 
K.  A.  Atkinson  filed  his  declaration  to  become 
a.  candidate  for  member  of  said  board  on  the 
Republican  ticket  Neither  of  these  applica- 
tions designated  whether  the  relators  desired 
to  be  candidates  for  the  regular  term  or  for 
the  unexpired  term.  There  was  filed  an  appli- 
cation  from  a  Democrat  and  one  from  a 
Republican  in  which  the  applicants  desig- 
nated that  they  desired  to  become  candidates 
for  the  long  term,  and  several  applications 
were  filed  in  a  form  similar  to  the  applica- 
tions of  the  relators.  In  making  up  the  ballot 
the  board  of  ballot  commissioners  placed 
thereon  under  the  head,  "For  Member  of 
Board  of  Education,  Long  Term,"  the  names 
of  the  parties  who  had  filed  applications,  in 
which  was  expressed  their  desire  to  be  candi- 
dates for  the  long  term  on  the  Republican  and 
Democratic  tickets  respectively,  and  indicated 
to  the  voters  to  vote  for  one.  This  placed 
under  that  head  only  one  candidate  on  each 
of  the  party  tickets.  Under  another  head  of, 
"For  Member  of  the  Board  of  Education," 
were  placed  the  names  of  all  of  the  other  par- 
ties who  had  filed  their  declarations  of  candi- 
dacy without  designating  whether  they  desir- 
ed to  run  for  the  long  or  for  the  short  term, 
and  the  voters  were  directed  to  vote  for  one. 

It  appears  that  when  these  declarations 
were  examined  the  board  of  ballot  commission- 
ers had  some  question  as  to  what  disposition  to 
make  of  the  ones  in  which  no  designation  was 
made  as  to  the  particular  term  for  which  the 
applicants  desired  to  be  candidates,  and  it 
was  understood  among  them  that  they  would 
call  up  the  parties  filing  the  applications  and 
ascertain  from  them  their  desire,  and  make 
up  the  ticket  accordingly.  Acting  upon  this, 
the  relator  in  each  of  these  cases  was  called 
up  by  the  chairman  of  the  board  of  ballot 
commissioners,  and  they  each  informed  him 
that  they  desired  to  become  candidates  for  the 
long  or  regular  term,  and  were  left  under  the 
impression  that  they  were  so  to  be  placed  upon 
the  ballot.  It  developed,  however,  that  subse- 
quently two  of  the  ballot  commissioners  deter- 
mined  that  this  could  not  be  done,  and  made 
up  the  ballot  in  the  manner  above  indicated. 
Application  was  then  made  for  this  writ  to 
compel  the  ballot  commissioners  to  print  the 
names  of  the  relators  as  candidates  for  the 
regular  or  long  term  as  It  is  designated  on 
the  ballot. 

After  the  relators  found  that  the  ballot  had 
been  made  up  in  the  manner  we  have  above 
pointed   out,   they   requested   the  board  of 


^S9For  oUmt  oasM  m«  mob*  topic  and  KBY-NUMBBB  la  «U  Key-Numbered  DisMtsand  Indexes 


W.Va.) 


STATE  ▼.  C^AUK 
(lOS  8.B.) 


899 


ballot  commissioners  to  permit  them  to  amend 
their  applications  by  indicating  thereon  for 
'wliich  of  the-  terms  they  desired  to  become 
candidates,  if  this  should  be  thon^t  necessa- 
ry; but  the  ballot  commissioners  declined  to 
allow  them  to  do  sa  It  Is  argued  that,  after 
the  declarations  were  filed  by  the  relators  of 
their  intention  to  become  candidates,  no 
change  of  any  kind  or  character  could  be 
made  therein.  We  ciannot  agree  with  this 
conclusion.  In  the  making  up  of  the  ballot 
the  board  of  ballot  commissioners  should  be 
controlled  by  reasonable  rules.  It  may  be 
entirely  true,  and  perhaps  is,  that  no  substan- 
tial change  could  be  made  in  a  candidate's 
declaration,  that  is,  he  could  not  be  permitted 
to  change  from  one  office  to  another,  but 
where,  as  in  this  case,  there  are  two  offices  to 
be  filled  of  the  same  character,  and  there  is 
simply  a  failure  to  designate  which  of  the  two 
terms  the  candidate  desires  to  run  for,  not 
only  have  the  ballot  commissioners  the  power 
to  permit  the  candidates  to  add  this  to  their 
declarations,  but  it  is  their  duty  in  making  up 
the  ballot  to  ascertain  what  the  purposes- of 
the  candidates  were,  and  when  so  ascertained 
to  carry  out  that  purpose  in  making  the  offi- 
cial ballot.  This  avoids  confusion,  which  is 
bound  to  result  if  the  names  are  placed  upon 
the  ballot  in  the  manner  that  has  been  done 
in  this  case,  and  avoids,  on  the  other  hand, 
denial  of  a  party's  right  to  run  for  the  office 
by  a  holding  that  their  names  must  be  omit- 
ted from  the  ballot  because  the  applicatfons 
made  by  them  were  too  indefinite. 

Our  conclusion  is  that  the  board  of  ballot 
<X)mmiS8ioners  should  have  permitted  these 
relators  to  make  the  amendments  desired  by 
them  in  the  declarations  of  their  respective 
candidacies,  and  then  to  have  made  up  the 
ballot  accordingly.  The  writs  prayed  for  will 
therefore  issue. 

LYNCH,  J.,  absent 


m  W.  Va.  496) 

STATE  ex  rel.  McKNIGHT  v.  CLARK  et  al., 
Board  of  Ballot  Com'ra  ef  Wetzel  County. 

(No.  4094.) 

<Supreme  Court  of  Appeals  of  West  Yirginla. 

May  14,  1920.) 

(8yUabu9  hy  the  Court.) 

elections  ^=s> 1 26 (4)— Board  of  ballot  oommls- 
sloners  cannot  determine  ellaibillty  of  candi- 
date for  primary  nomination  to  liold  office. 

When  a  candidate  for  a  nomination  in  a  pri- 
mary election  files  a  certificate  with  tibe  clerk 
of  the  circuit  court,  from  wliich  it  appears  that 
he  is  eligible  to  hold  the  office  for  which  he  is 
A  candidate,  the  board  of  ballot  commissioners 
have  no  authority  to  institute  an  inquiry  for 
the  purpose  of  determining  the  question  of  liis 
legal  qiialifications  to  hold  such  office.   Hie  duty 


fof  said  board  is  to  place  his  name  upon  the 
baUot  and  allow  the  question  of  his  eligibility 
to  be  determined  by  a  competent  tribunal* 
should  he  be  elected  thereto. 

Original  mandamus  by  the  State,  on  re- 
lation of  W.  E.  McKnight,  against  Frank 
Wells  Clark  and  others,  as  the  Board  of 
Ballot  Commissioners  of  Wetzel  County. 
Writ  awarded. 

Thayer  M.  Mclntlre,  of  New  Martinsville, 
and  Jno.  T.  Slmms,  of  Charleston,  for  re- 
lator. 

S.  B.  Avis,  of  Charleston,  for  respondents. 

RITZ,  J.  The  relator  seeks  by  writ  of 
mandamus  to  compel  the  board  of  ballot  com- 
missioners of  Wetzel  county  to  place  his 
name  upon  the  official  primary  electi<m  ballot 
as  a  candidate  for  member  of  the  county  ex- 
ecutive ccHnmlttee  from  Magnolia  district  in 
said  county.  Defense  is  made  to  the  writ 
upon  the  grounds:  First,  that  the  declara- 
tion of  relator's  candidacy  does  not  suffi- 
ciently designate  the  office  for  which  he  Is 
a  candidate.  In  that  it  omits  to  state  what 
district  he  desires  to  represent,  the  certifi- 
cate simply  showing  that  he  is  a  candidate 
for  member  of  the  county  executive  com* 
mittee;  and,  second,  that  he  la  not  eligible 
to  said  oiBce,  having  removed  from  the  coun- 
ty of  Wetzel. 

In  regard  to  the  first  ground  it  may  be 
said  that  the  certificate  filed  shows  that  the 
relator  resides  In  New  Martinsville,  which  is 
the  county  seat  of  Wetzel  county.  Under 
the  law  he  could  not  be  a  candidate  from 
any  oliier  district  than  the  district  In  which 
New  Martinsville  Is  situate,  and  we  will  not 
presume  that  the  bSoard  of  ballot  commis- 
sioners are  not  informed  as  to  the  magiste- 
rial district  In  which  the  county  seat  of  the 
county  is  located.  However,  should  the 
ballot  commissioners  be  in  doubt  as  to  this 
matter,  under  the  decision  of  this  court  in 
the  cases  of  State  ex  rel.  Carter  v.  Ballot 
Comniisaloners  and  State  ex  reL  Atkinson 
V.  Ballot  Commissioners,  103  S.  E.  396,  de- 
cided at  this  term,  and  not  yet  officially  re- 
ported, it  is  their  duty  to  solve  that  doubt  by 
permitting  an  amendmoit  of  the  certificate. 

In  regard  to  the  second  ground,  it  is  shown 
that  the  relator  for  many  years  resided  In 
New  Martinsville  In  Wetzel  county ;  that  In 
the  year  1918  he  was  employed  by  the  State 
Tax  Commissioner,  the  duties  of  said  em- 
ployment requiring  his  presence  at  the  cap- 
itol  of  the  state;  that  In  the  year  1919  he 
removed  his  family  from  Wetzell  county  to 
the  city  of  Huntington,  where  his  children 
are  attending  school;  that  he  has  always 
claimed  his  citizenship  In  the  county  of  Wet- 
zel ;  that  he  voted  there  very  recently  In  a 
bond  election,  and  Is  now  registered  there 
as  a  citizen,  and-  his  personal  property  Is 
assessed  In  that  county  for  purposes  of  taxa- 
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tion.  It  is  Insisted  upon  the  part  of  the  re- 
lator tbat  the  ballot  commissioners  had  no 
pow^r  to  determine  the  question  of  his  el- 
igibility; that,  harUig  filed  a  certificate  In 
the  form  required  by  law,  it  was  the  dnty  of 
the  ballot  commissioners  to  place  his  name 
upon  the  ballot  withoat  tmdertaklng  to  enter 
upon  an  inquiry  as  to  whether  or  not  he  is 
legally  qualified  to  hold  the  office.  In  the 
case  of  Trunlck  v.  Northvlew,  80  W.  Va.  9, 
91  S.  E.  1081,  the  relators  were  seeking  by 
mandamus  to  be  Inducted  into  the  offices  of 
coundlmen  of  the  town  of  Northvlew.  The 
respondents  in  opposition  to  the  writ  insisted 
that  relators  were  not  eligible  to  hold  the 
offices  to  which  they  had  been  elected.  This 
court  held  that  their  induction  into  office 
coQld  not  be  prevented  in  that  way,  but 
must  be  raised  and  determined  by  the  prop- 
er authority  created  by  law  for  the  purpose 
of  deciding  such  contests,  and  granted  the 
writ  inducting  the  relators  Into  the  offices  to 
which  they  had  been  elected.  In  the  more 
recent  case  of  State  ex  reL  Clark  ▼.  Fitz- 
patrlck,  102  S.  B.  Ill,  the  relators  sought 
to  compel  the  board  of  canvassers  of  the 
town  of  Scarbro  to  issue  to  them  certificates 
showing  their  election  as  oouncilmen  of  said 
town.  The  issuance  of  the  writ  was  resisted 
upon  the  ground  that  the  relators  were  not 
eligible  to  hold  the  offices  to  which  'they  had 
been  elected  upon  the  face  of  the  returns. 
We  held  that  this  was  not  a  good  defense; 
that  the  board  of  canvassers  had  no  author- 
ity to  try  the  question  of  the  eligibility  of 
the  relators  to  the  offices  to  which  they  were 
elected.  It  appears  to  us  that  these  deci* 
sions  are  controlling  of  the  question  hera 
There  is  no  authority  conferred  by  law  jopon 
a  board  of  ballot  commissioners  to  try  the 
question  of  the  eligibility  of  candidates.  To 
hold  that  such  a  board  possesses  this  power 
would  be  to  bring  into  existence  many  con- 
troversies and  contests  for  which  there  would 
never  be  a  reason  if  this  question  is  left 
for  determination  by  competent  authority 
after  the  election. 

We  are  of  opinion  that,  when  a  candi- 
date files  a  certificate  showing  therein  that 
he  is  eligible  to  the  office,  the  board  of  ballot 
commissioners  has  no  option  but  to  place 
his  name  upon  the  ballot.  It  would,  of 
course,  be  different  if  the  certificate  itself 
showed  his'  ineligibility ;  but  in  this  case  the 
certificate  shows  that  the  relator  is  eligible 
to  the  office  for  which  lie  desires  to  be  a 
candidate,  and  the  inquiry  of  the  board  of 
ballot  commissio&ers  must  stop  there.  If 
he  should  be  elected  to  this  office,  a  proper 
inquii^  can  then  be  instituted  before  a  com- 
petent tribunal  to  determine  the  question 
of  his  eligibiUty. 

The  writ  of  mandamus  prayed  for  will 
be  awarded* 

LYNCH,  J.,  absent. 


(86  W.  Vft.  008) 

STATE  ax  reh  ALLEN  •«  at.  v.  ENOLAND, 
Atty.  asn.    (No.  4092.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Hay  18,  1920.) 

(ByUabus  by  ^  €ourt.) 

1.  Constitutional  law  ^=956*Leolslatnre  may 
authorize  Supreme  Court  of  Appeals  to  oon- 
trol  action,  of  executive  ot*  administrative  of* 
floors. 

The  legislature  may,  within  constitutional 
limitations,  enlarge  by  statute  tne  jurisdiction 
of  this  court  so  as  to  authorise  us  to  control 
the  action  of  executive  or  administrative  offi- 
cers, not  including  the  governor,  in  all  purely 
mioisterial  or  administrative  matters,  not  in- 
volving discretion,  but  depending  on  the  appli- 
cation to  the  facts  of  positive  law  and  correct 
legal  principles. 

2.  Counties  «=> 1 83 (I)— Statute  constmed  not 
to  put  time  limit  on  bonds  Issued  n>  build 
and  Improve  publlo  roads. 

Section  26  of  chapter  66,  Acts  1017 
(Code  Supp.  1918,  c.  43,  t  26  [sec.  1940-26]), 
prescribing  two  m«thods  for  raising  money  for 
building  and  improving  pnblic  roads,  one  by  the 
issue  of  bonds,  the  other  by  a  special  road 
fond  levy,  properly  construed,  does  not  limit 
the  running  of  the  bonds  to  ten  years,  the  limit 
prescribed  for  the  continuance  of  such  q;>ecial 
road  fund  levy,  tl^e  time  limit  of  such  bonds 
being  subject  only  to  the  provisions  of  section 
eight  of  article  ten  of  the  Constitution. 

3.  Counties  ^sk>I77-— Order  of  oounty  court 
submitting  proposition  to  issue  bonds  to  im- 
prove publlo  roads  held  to  sufBeiently  de- 
serlbe  the  Improvement 

Where  the  order  of  the  county  court,  made 
pursuant  to  said  section -26,  submitting  to  the 
voters  of  the  county  or  hny  district  thereof  a 
proposition  to  issue  bonds  for  the  purpose  of 
improving  the  public  roads,  recites  the  report 
of  the  engineer,  approved  by  the  state  road  com- 
mission, showing  the  proximate  extent  and  the 
probable  cost  of  the  proposed  improvements 
with  the  probable  cost  of  each  part  of  the  pro- 
posed work  by  section  or  mile  such  order  is  a 
substantial  compliance  with  the  statute  re- 
quiring the  order  to  set  forth  the  kind  and  class 
of  work  for  which  the  proceeds  of  the  bonds  are 
to  be  expended,  notwithstanding  the  engineer 
also  reports,  without  recommendation,  and  the 
order  also  recites,  the  cost  per  mile  for  build- 
ing all  of  said  roads  with  one  or  the  other  of 
two  different  kinds  of  material,  as  brick  or 
concrete. 


4.  Counties  ess>l77— Order  of  oounty  oonrt 
submitting  proposition  to  Issue  bonds  to  im- 
prove publio  roads  held  to  sufRdently  festrlot 
use  of  proceeds. 

And  where  such  order  provides  that  the 
proceeds  of  such  bonds  shall  be  used  in  estab- 
UshSng,  locating,  relocating,  grading,  bridging, 
constructing  and  improving  generally  the  roads 
specified  in  the  petition  and  order,  approximate- 
ly in  accordance  with  the  plan  suggested  in 
the  engineer's  report,  there  has  been  substan- 
tial compliance  with  the  requirement  of  the 
statute  that  the  order  shall  provide  that  no 
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part  of  the  proceeds  of  tbe  bonds  sltall  be  used 
for  any  other  purpose  than  the  trnprovement 
of  the  roads  spedfled  therein. 

5.  Coiintlet  ^=9t 77— Order  of  oennty  oodrt 
sobmlttlng  proposition  to  issue  bonds  .heM 
to  soflloiently  desoribe  roads  to  bo  improved. 

And  such  is  the  legal  efPeet  of  such  order 
notwithstanding  it  is  farther  recited  that  tbe 
description  of  the  roads  therein  is  a  general 
outline  of  the  roads  proposed  to  be  constructed 
and  that  the  location  and  extent  thereof  is  to 
be'  dependent  upon  and  subject  to  the  knowl- 
edge secured  by  further  investigation,  engineer's 
reports,  etc.,  and  as  may  be  approved  by  the 
state  road  commission,  and  further  that  any 
road  may  be  changed  as  to  location  fr6m  point 
to  point  or  from  place  to  place,  whereby  in  so 
doing  greater  economy  of  construction  may  be 
secured  or  greater  good  to  the  citizens  of  the 
district  may  be  obtained. 

(Addiiianal  ByUahu$  hy  Ediiorial  Biaff.) 

6.  CoRstlttttloiial  iaw  ^s»48-*CoB8trueition  of 
atatHto  as  anoonstltntionai  Is  to  be  avoided. 

In  construing  statutes,  the  rule  is  never  to 
declare  an  act  invalid  on  constitutional  or  oth- 
er grounds,  unless  there  is  no  escape  from 
doing  so. 
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ty  court  0i  lAaraball  Omntsr,  tat  building  and 
imppovin^  certain  roads  of  Cameron  District 
tlierein.  Tbls  statote  among  other  tblags 
piDvides : 

'That  any  person  in  interest,  or  any  taxpayer 
within  said  political  division,  feeling  aggrieved 
by  the  action  of  the  attorney  general  in  approv« 
ing  or>  disapproving  the  validity  of  sudi  bonds, 
may  withki  ten  days  after  tbe  date  of  the  last 
publicstion  of  the  notice  to  the  taxpayers  pro- 
vided for  in  section  two  (but  not  after  said 
ten  days)  present  his  *  <*  •  petition  to  the 
supreme  court  of  appeals  or  to  a  judge  thereof 
in  vacation,  praying  that  the  action  of  the  at- 
torney general  in  approving  or  disapproving  as 
aforesaid,  be  reversed  or  modified;  and  if  said 
court,  or  a  Judge  thereof  in  vacation,  be  of  the 
opinion  to  hear  and  determine  the  matters  in 
said  petition  to  set  out,  the  case  shall  be  pro- 
ceeded with  as  in  cases  of  original  jurisdiction. 


7.  Masdaaias  ^=s>l03— Statste  oonstmed  to  as- 
thorlze  tho  Sapreme  CoMrt  of  Appeals  to 
osntrbl  oplslon  of  attorney  general  as  to  a 
road  bond  Issue. 
Under  Acts  1917,  c.  57,  {  8  (Code  Supp. 
1918,  c.  47a,  §  7a  III  [sec.  2501c]),  the  Su- 
preme  Court  of  Appeals  may  l>y  mandamus  or 
other  original  writ  review  and  control  the 
judgment  of  the  attorney  general  in  approving 
a  proposed  bond  issue  of  the  county  court  of 
lAarshaU  coun^  for  bnildbig  and  improving  cer- 
tain roads  of  Cameron  district  therein,  as  his 
duties  therein  under  Acts  1917,  c.  06  (Code 
Supp.  1918,  c  43,  §{  1-^2,  83-183  [sees.  1940- 
1  to  1940-82,  1940-83  to  1940-183]),  making 
him  legal  adviser  of  state  road  commission 
created  tbereby  and  requiring  him  to  prepare 
for  it  all  contracts,  etc.,  when  required,  are  only 
supervisory  and  ministerial,  without  discretion 
to  act  unlawfully  or  arbitrarily. 

Proceeding  by  the  State,  on  the  relation  of 
Frank  Allen  iand  others,  to  review  the  action 
of  ^.  T.  England,  Attorney  General,  in  ap- 
proving a  proposed  bond  issue  of  the  ootmty 
court  of  Marshall  County  for  building  and 
improving  certain  roads  of  Cameron  District 
Hierein.     Relief  denied. 

James  T.  Miller  and  J.  C.  Simpson,  both  of 
Moundsville,  for  relators. 

James  D.  Parriott  and  J.  Howard  Holt, 
both  of  Moundsville,  and  J.  B.  Allison,  of 
Cameron,  for  respondent. 

MILLBB^  J.  [1]  Relators  invoke  the  juris- 
diction of  this  court,  given  or  sought  to  be 
conferred  by  section  3  of  chapter  57  of  the 
Acts  of  the  Legislature  1917,  to  review  and 
control  the  action  of  the  attorney  general  in 
approving  a  proposed  bond  issne  of  the  coun- 
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Though  not  made  a  point  by  counsel  for 
the  relators  or  by  the  attorney  general,  or  by 
counsel  appearing  for  other  citizens  and  for 
the  county  authorities,  the  power  of  the  leg- 
islature '  in  the  first  place  to  impose  such 
Jurisdiction,  and  in  the  second  place  tho 
Jurisdiction  of  this  court  by  original  process 
as  by  mandamus  to  control  the  action  of  the 
attorney  general  in  the  matter  of  his  opinion 
in  so  approving  or  disapproving  the  validity 
of  such  bonds,  was  challenged  in  council,  and 
it  therefore  becomes  necessary,  before  pro- 
ceeding further,  to  dispose  of  this  question  of 
Jurisdiction. 

[6]  It  will  be  observed  that  the  statute  it- 
self is  a  reference,  not  to  our  appellate  Joris- 
dictipn  given  by  the  Constitution  and  stat- 
utes, but  is  an  attempt  at  least  to  enlarge  or 
confer  original  Jurisdiction  upon  us  to  con- 
trol the  action  of  the  attorney  general  in 
such  cases.  In  construing  statutes  the  rule  is 
never  to  declare  an  act  invalid  on  constitu- 
tional or  other  grounds  unless  there  be  no 
escape  from  doing  so.  We  are  conunitted  to 
the  proposition  that  the  legislature  may  in 
cases  of  this  character  enlarge  the  remedy  by 
mandamus  or  other  original  process  when  no 
contractual  or  constitutional  rights  of  per- 
sons or  property  will  b6  thereby  invaded. 
Boggess  V.  Buxton,  67  W.  Va.  679,  69  S.  SI 
367,  21  Ann.  Cas.  289 ;  United  Fuel  Gas  Ca 
V.  Public  Service  Conmilssion,  73  W.  Va.  671, 
80  S.  R  981. 

[7]  But  may  we  under  this  act  by  manda- 
mus-or  other  original  writ  control  the  opin- 
ion .  and  Judgment  of  the  attorney  general 
respecting  such  bond  issues?  Manifestly  the 
act  itself  intended  to  confer  that  Jurisdiction. 
In  Boggess  v.  Buxton,  involving  the  action 
of  election  oflicers,  it  was  decided  that  man- 
damus might  be  giv^i  as  a  remedy,  although 
the  duties  of  such  officers  might  be  in  some 
respects  Judicial  in  their  nature. 

Section  19  of  chapter  66  of  the  Acts  of 
1917  (sec  1940—19),  enacted  at  the  same 
session  as  the  other  act,  makes  the  attorney 
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general  'Ieg:al  adviser  of  the  state  road  com- 
mission, created  thereby,  and  imposes  upon 
Mm  the  duty  to  prepare  for  it  all  contracts, 
forms  and  other  documents  when  required  by 
said  commission.  It  is  in  evidence  here  that 
the  form  of  the  order  submitting  to  the  voters 
of  said  district  the  proposition  to  issue  bonds 
was  approved  by  the  state  road  commission 
and  the  attorney  general  before  the  same  was 
entered  or  published.  It  is  suggested  that 
'^o  duties  imposed  upon  the  attorney  general 
call  for  the  exercise  of  judgment  upon  the 
facts,  and  discretion  in  rendering  his  opinion, 
not  controllable  by  mandamus;  that  while 
he  may  be  compelled  to  perform  his  duties, 
we  can  not  by  original  process  control  his 
opinion  and  judgment.  But  do  his  duties 
involve  purely  judicial  action  or  discretion? 
Manifestly  the  legislature  did  not  so  deter- 
mine. The  purpose  was  to  make  his  duties 
supervisory  and  ministerial,  although  calling 
for  his  opinion  and  judgment  on  the  law. 
His  duties  in  this  respect  are  not  different 
from  almost  any  other  ministerial  or  execu- 
tive officer.  But  when  such  officers  are  called 
upon  to  act,  the  law  says  they  net  at  their 
peril.  The  facts  being  undisputed,  they  must 
act  legally ;  they  have  no  discretion  to  act 
unlawfully.  Webb  v.  Bitter,  60  W.  Va.  193, 
213,  54  S.  E.  484,  and  cases  cited ;  Merrill  on 
Mandamus,  §  111.  Our  statute  imposing  the 
duty  of  approval  or  disapproval  of  bonds  on 
the  attorney  general  was  likely  patterned 
after  a  similar  statute  in  Oklahoma.  The 
{Statute  in  that  state  makes  the  attorney  gen- 
eral ex  officio  bond  commissioner  and  im- 
poses upon  him  substantially  the  same  duties 
as  our  statute  does  upon  the  attorney  general 
of  this  state,  and  makes  his  judgment,  not 
a^ttacked  by  suit  within  a  prescribed  time, 
£nal.  The  supreme  court  of  that  state,  in 
construing  the  statute,  held  the  duties  of  the 
attorney  general  were  executive  and  adminis- 
trative only.  State  ex  rel.  Board  of  Educa- 
tion of  Oklahoma  City  v.  West,  Attorney  Gen- 
eral, 29  Okl.  503,  118  Pac.  146;  In  re  Sub- 
mission of  Certain  Bonds  of  City  of  Tulsa, 
•31  Okl.  648,  126  Pac.  555.  It  can  not  be  as- 
sumed that  if  all  the  preliminary  proceedings 
relating  to  the  issue  of  road  bonds  were  reg- 
ular or  substantially  so,  the  attorney  general 
could  withhold  his  approval ;  nor  on  the  oth- 
er hand  would  he  be  suffered  to  endorse  his 
approval  if  the  provisions  of  the  statute  had 
not  been  substantially  complied  with.  The 
act  contemplated  no  such  arbitrary  or  errone- 
ous action,  and  gave  a  speedy  remedy  by 
appeal  to  the  jurisdiction  of  this  court,  in 
the  event  of  such  misuse  or  abuse  of  authori- 
ty. Besides  the  cases  already  dted,  we  have 
numerous  cases  where  the  acts  of  ministerial 
and  executive  officers,  though  involving  judg- 
ment on  the  law,  have  been  controlled,  the 
most  recent  case  being  that  of  State  ex  rel. 
Carter  v.  Board  of  Ballot  Commissioners, 
103  S.  E.  398,  decided  at  this  term  bat  not 
officially  reported. 


[2-4]  So  the  duty  remains  to  us  to  dispose 
of  the  case  on  its  merits.  The  first  proposi- 
tion urged  by  the  relator  is  that  the  act  of 
the  county  court  authorizing  bonds  to  nTa  for 
twenty-five  years  instead  of  ten  years  violates 
section  26  of  chapter  66  of  the  Acts  of  1917. 
This  is  clearly  a  misconception  of  the  provi- 
sion of  that  section.  Two  methods  of  pro- 
viding money  for  building  and  improving 
roads  are  contemplated  by  the  statute,  one 
by  the  issue  of  bonds,  the  other  by  a  special 
road  fund  levy.  The  statute  limits  such  spe- 
cial levy  to  ten  years,  but  is  silent  as  to  the 
time  such  bonds  may  run,  except  that  it  does 
make  all  that  is  done  under  the  act  subject 
to  sections  seven  and  eight  of  article  ten  of 
the  Constitution,  which  limits  all  indebted- 
ness of  counties  and  other  municipalities  to 
five  per  cent,  of  the  value  of  the  taxable 
property  therein,  and  the  running  of  bonds 
to  thirty-four  years. 

The  second  point  of  attack  is  that  the  or- 
der of  the  county  court  submitting  the  propo- 
sition to  the  voters  does  not,  as  section  26 
requires,  set  forth  the  kind  and  class  of  work 
for  which  the  proceeds  of  the  bonds  are  to 
be  expended.  The  statute  requires,  as  pre- 
liminary to  submitting  the  proposition,  an 
investigation  and  report  by  the  county  or  a 
special  engineer  appointed,  of  the  probable 
<:(yst  of  the  proposed  improvement,  to  be  sub- 
mitted to  and  approved  by  the  state  road 
commission.  An  accurate  survey  and  report 
is  not  required.  When  this  preliminary  e»- 
timate  has  been  made,  the  statute  requires 
the  county  court  in  its  order  of  submission  to 
set  out  a  summary  of  said  report,  the  fnvwi- 
mate  extent  and  e^tifnaied  cost  of  the  pro- 
posed road  improvement,  and  the  kind  and 
class  of  work,  etc.  In  the  report  made  by  the 
engineer  and  embodied  in  the  order,  it  is 
clearly  set  forth  in  accordance  with  the  peti- 
tion of  the  voters  upon  which  the  proposition 
was  based,  the  several  roads  and  sections  of 
roads  proposed  to  be  improved,  the  type  of 
road  recommended  being  brick  on  a  concrete 
foundation  for  two  sections  covering  three 
miles  thereof,  bituminous  macadam  penetra- 
tion for  another  section  covering  three  miles 
of  road,  limestone  water  bound  macadam  for 
another  section  covering  one-fourth  mile 
thereof,  and  for  each  type  of  road  itemized 
estimates  of  the  cost  of  the  differmt  (dassefl 
of  work,  that  is,  for  grading,  base,  surface, 
drains,  etc.;  and  the  order  specifically  pro- 
vides that  the  proceeds  arising  from  the  sale 
of  the  proposed  bonds  "shall  be  used  in  es- 
tablishing, locating,  relocating,  grading, 
bridging,  constructing  and  improving  gener- 
ally and  permanently  the  public  roads  named 
in  said  petition  and  as  outlined,  in  the  en- 
gineer's report  approximately  In  accordance 
with  the  plan  there  suggested.**  Tills  provi- 
sion would  seem  to  answer  fully  the  criticism 
of  the  order  as  to  kind  and  class  of  work  pl-o- 
posed. 

But  it  is  said  tliat  the  order  is  invalid  for 
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two  otber  reasons:  First,  that  it  does  not 
provide  as  the  statute  says  it  shall,  ''that  no 
part  of  the  proceeds  of  such  bonds  •  •  * 
shall  be  used  for  any  other  purpose  than  the 
improvement  of  the  road  or  roads  specified  in 
such  order";  second,  that  the  report  and 
order  contains  an  estimate  of  the  engineer 
of  the  cost  per  mile  of  brick  and  concrete  for 
the  entire  work,  without  recommendation  or 
report  as  to  which  of  the  two  should  be  used, 
and  that  the  part  of  the  order  following  the 
part  quoted  operates  to  nullify  it  or  reserve 
to  the  county  court  the  power  to  make  use  of 
any  of  the  several  kinds  of  material  authoriz- 
ed in  the  act.    It  is  as  follows : 

"The  work  shall  be  done  in  such  manner  and 
plan  as  may  be  prescribed  by  a  competent  en- 
gineer and  under  the  direction  of  the  State 
Boad  CommiBsion,  the  Oomity  Court  and  the 
Advisory  Committee,  as  provided  by  law  and 
set  out  in  said  petition:  the  county  court  un- 
derstands and  doth  so  order  that  the  descrip- 
tion of  the  roads  herein  contained  is  a  general 
outline  of  the  roads  to  be  constructed  from 
said  bond  fund  and  this  system  as  to  location 
and  extent  is  dependent  upon  and  subject  to  the 
knowledge  secured  by  further  investigation,  en- 
gineer's reports,  etc.,  and  as  may  be  approved 
by  the  State  Koad  Commission;  and  further, 
any  road  may  be  changed  as  to  location  from 
point  to  point  or  from  place  to  place  when  by 
8o  doing  greater  economy  of  construction  is  se- 
cured or  greater  good  to  the  citizens  of  the  said 
district  can  be  obtained." 

The  estimate  of  all  brick  or  all  concrete 
was  for  the  information  of  the  county  court ; 
it  was  not  a  recommendation;  the  specific 
recommendations  were  stated  in  the  estimates 
for  the  several  sections  of  the  road  proposed 
to  be  improved. 

We  think  the  order  should  have  contained 
the  provision  that  no  part  of  the  proceeds  of 
the  bonds  should  be  used  for  any  other  pur- 
pose, and  that  the  statute  should  be  regarded 
as  mandatory.  But  the  question  addressed 
to  us  is,  has  there  not  been  substantial  com- 
pliance with  the  statute?  If  there  has  been, 
and  the  public  and  relators  have  been  pro- 
tected, should  we  upset  the  whole  proceeding 
by  ordering  the  attorney  general  to  disap- 
prove the  bonds?  If  the  effect  of  what  is  pro- 
vided is  to  deprive  the  county  court  of  pow- 
er and  authority  to  make  any  other  use  of 
the  proceeds  of  the  bonds  than  that  for  which 
they  were  proposed  and  authorized,  we  think 
we  should  hold  that  the  law  has  been  sub- 
iitantially  observed.  The  order  does  say 
that  the  proceeds  are  to  be  used  for  the  im- 
provement of  the  roads  specified.  We  have 
decided  what  is  applicable  to  the  statute  we 
are  dealing  with  here,  that  where  a  county 
court  or  other  authority  is  authorized  to  bor- 
row for  the  purpose  of  improving  certain 
roads  in  a  certain  way,  it  can  not  use  the 
funds  for  improving  other  roads  or  improving 
them  in  any  other  way  than  authorized. 
Brown  v.  Preston  County  Court,  78  W.  Va. 
(M4,  90  S.  B.  166;   LawsoD  v.  County  Court 
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^  Of  Kanawha  County,  80  W.  Va.  612,  621,  92 
S.  E.  786. 

However,  the  part  of  the  statute  requiring 
a  limitation  in  the  order  on  the  expenditure 
of  the  money  is  followed  by  this: 

"Subject  to  the  power  and  right  of  the  coun- 
ty court  to  alter  or  change  the  location  of  any 
district  road  so  as  to  obtain  a  better  grade  or 
alignment  thereof  or  to  reduce  the  cost  of  con- 
struction, improvement  or  maintenance." 

This  provision,  it  is  true,  does  not  relate 
to  the  kind  or  class  of  work,  but  only  to  lo- 
cation, grade,  etc.,  and  it  is  limited  to  district 
or  Class  B  roads  as  distinguished  from  main 
or  Class  A  roads,  as  defined  by  said  chap- 
ter 66. 

[6]  Whether  or  not  the  attempted  reserva- 
tion, in  view  of  the  particular  provision  so 
limiting  the  use  of  the  money  to  the  particu- 
lar roads  specified  in  the  order,  would  per- 
mit the  court  to  make  any  changes  in  the 
main  county  roads  involved,  we  need  not  say ; 
those  roads  are  by  the  same  act  placed  prac- 
tically under  the  supervision  of  the  state 
road  commission,  if  any  state  or  federal  aid 
is  accepted ;  and  certainly  the  statute  allow- 
ing changes  would  be  applicable  to  district 
roads  covered  by  the  order.  But  it  must  not 
be  overlooked  that  the  statute  requiring  the 
order  to  limit  the  use  of  the  proceeds  of  the 
bonds  to  the  improvement  of  the  roads  au- 
thorized has  no  application  to  the  kind  of 
material,  or  to  the  class  or  kind  of  work  to 
be  employed.  Section  23  of  the  act  (sec 
1940—23)  empowers  county  courts  to  improve 
the  main  county  or  district  roads  with  as- 
phaltum,  concrete,  brick,  stone,  block  or  by 
macadlimizing,  or  other  process  of  equal  mer- 
it. The  proposition  submitted  was  brick,  con- 
crete and  macadam  penetration.  This  was 
the  material  proposed,  but  if  for  any  reason 
justifying  it,  arising  after  the  submission, 
with  the  power  reserved  in  the  order,  and  ap- 
proved by  the  vote  of  the  people,  might  not 
the  county  court  change  the  material  to  some 
other  class  of  material  prescribed  by  the 
statute?  We  see  nothing  in  the  statute  to 
deny  this  right  It  might  result  beneficially 
to  the  county,  and  when  the  right  is  reserved, 
as  we  held  in  Lawson  v.  County  Court,  supra, 
the  county  court  has  authority  to  exercise 
it.  If  the  people  did  not  wish  to  confer  this 
authority,  they  had  it  within  their  power  to 
vote  the  proposition  down  when  submitted  to 
them. 

For  the  foregoing  reaBoaa  we  must  deny 
the  relief  sought. 

« 

RITZ,  J.  (concurring  in  the  result).  I 
would  refuse  to  grant  any  relief  upon  the  pe- 
tition, but  for  a  different  reason  than  that 
given  in  the  opinion  of  the  majority  of  the 
court.  That  the  legislature  has  the  authority 
to  impose  upon  the  attorney  general  the  duty 
of  passing  upon  the  validity  of  county,  munic- 
ipal, and  other  public  bond  issues,  I  do  not 
doubt;  but  I  do  deny  the  power  of  the  legis- 


404 


108  SOUTHBASTEBN  REPOBTEB 


CW.Va. 


lature  to  confer  upon  this  court  the  jurisdic- 
tion to  compel  him  to  act  In  accordance  with 
tiie  views  of  some  one  else  regardless  of  his 
own  opinion.  It  is  true,  in  this  case,  he  is 
not  required  to  change  his  opinion,  but  the 
court  assxmies  to  have  the  power  to  do  so.  If 
its  opinion  should  not  concur  with  that  of 
the  attorney  general.  I  have  always  been 
taught  that  the  three  departments  of  the  gor- 
emment  were  separate  and  distinct,  and  not 
subject  to  control  one  by  another;  in  fact 
the  Constitution  so  provides.  It  was  the  in- 
tention that  the  executive  officers,  in  the 
I)erformance  of  the  duties  devolving  upon 
them,  should  be  free  from  dictation  by  either 
the  legislative  or  the  judicial  branch.  Those 
officers  are  elected  by  the  people  upon  the 
theory  that  they  will  act  independently  and 
bring  to  the  performance  of  their  duties  their 
best  efforts  in  behalf  of  the  public  without 
being  controlled  by  dictation  from  outside 
sources.  Under  the  doctrine  announced  in 
this  case,  the  legislature  has  the  power  to 
confer  upon  the  courts  Jurisdiction  to  compel 
any  executive  officer  to  perform  his  duties  in 
such  maimer  as  the  Judges  deem  expedient 
No  longer  is  the  executive  an  hidependent 
branch  of  the  government  The  fact  that  the 
legislative  branch  may  not  exercise  the  power 
<M.n  make  no  difference.  If  it  exists,  the  in- 
dependence of  the  executive  branch  is  gone. 
This  is  contrary  to  the  spirit  of  our  govem- 
mentv  which  contemplated  that  each  of  the 
three  branches  of  government  should  be  in- 
.dependent  with  the  power  to  perform  the 
duties  charged  upon  them  respectively,  with- 
•out  control  or  direction  from  the  outside,  so 
long  as  they  act  within  the  limitations  pre- 
scribed by  the  fundamental  law.  I  cannot, 
therefore,  agree  that  the  legislature  can  con- 
fer upon  this  court  the  Jurisdiction  to  compel 
the  attorney  general  to  perform  an  executive 
4ict  in  a  manner  contrary  to  his  Judgment 

LYNOH,  J^  absent 


(8$  W.  Va.  4») 
^HERNDON  et  al.  v.  MEADOWS.    (No.  3841.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  IS,  1920.) 

(SyUahus  hy  the  Court.) 

•I.  Mines  and  minerals  ^=>57— Where  one  of 
parties  to  written  oontraot  for  lease  of  land 
did  not  sign  It,  held,  there  Is  no  completed 
oontraot. 

Where,  after  negotiations,  parties  reduce 
Hheir  understandings  to  writing,  which  pro- 
vides for  the  signatures  of  aU  of  them  there- 
to, and  there  is  nothing  to  show  that  they  in- 
tended their  contract  to  be  completed,  unless 
such  writing  was  signed  by  all  of  the  parties, 
and  the  subject-matter  is  such  as  is  ordinarily 


the  subject  of  a  contract  in  writing,  as  in  this 
case  a  contract  to  lease  land  for  a  term  of 
30  years,  and  one  of  the  parties  does  not  exe- 
cute the  written  contract,  it  will  be  held  that 
there  was  no  completed  contract  binding  upon 
the  parties. 

2.  Mines  and  minerals  «s»57— Rnle  stated  as 
to  conditlona  nalcInQ  it  essential  that  a  writ- 
ten contract  for  a  lease  should  bo  exeouted 
by  all  parties. 

In  such  case,  whether  or  not  the  due  exe- 
cution by  all  of  the  parties  of  the  written  con- 
tract will  be  considered  as  essential  to  bind 
any  of  them  will  depend  upon  the  conditions 
which  brought  it  into  being.  If  the  subject- 
matter  of  the  contract  is  such  as  is  ordinarily 
covered  by  a  contract  in  writing,  if  the  paper  it- 
self shows  that  the  signatures  of  aU  the  par- 
ties were  contemplated  thereto,  and  the  matter 
contracted  about  is  such  that,  unless  signed  by 
all  the  parties,  they  would  not  all  be  bound 
thereby,  In  the  absence  of  a  showing  of  some- 
thing done  under  the  contract  indicating  the 
intention  that  it  should  be  carried  out,  not- 
withstanding the  nonexecution  of  the  writing 
upon  the  part  of  one  of  the  parties  thereto.  It 
will  be  held  not  to  constitute  a  binding  obliga- 
tion upon  any  of  the  parties. 

Error  to  Circuit  Ck)urt,  Raleigh  Oounty. 

Action  by  A.  M.  Herndon  '  and  others 
against  Thomas  Meadows.  Directed  verdict 
for  defendant,  and  Judgment  of  nil  capiat 
thereon,  and  plaintiff  Herndon  brings  error. 
Affirmed. 

A.  A.  Lilly,  of  (Charleston,  and  Thos.  N. 
Read,  of  Hinton,  for  plaintiff  in  error. 

McGlnnis  &  Hatcher  and  Ashton  File,  all 
of  Beckley,  for  defendant  in  error. 

RITZ,  J.  The  defendJEint  was  the  owner 
of  a  tract  of  about  100  acres  of  land  In 
Raleigh  county,  and  the  plaintiff  Herndon 
desired  to  secure  a  lease  thereon  for  the 
purpose  of  operating  the  same  for  coal. 
After  some  negotiations  a  conclusion  was 
arrived  at  to  the  effect  that  the  defendant 
would  lease  the  land  to  Herndon  and  de- 
fendants grandson,  C.  P.  Tolley,  upon  cer- 
tain terms.  The  plaintiff  undertook  to  have 
the  contract  reduced  to  writing,  and  with 
that  view  he  had  a  writing  prepared  pur- 
porting to  be  between  the  defendant  of  the 
first  part,  and  himself  and  G.  P.  Tolley,  of 
the  second  part,  by  which  the  defendant 
agreed  to  execute  to  the  parties  of  the  sec- 
ond part  a  lease  for  coal  mining  purposes 
on  the  land  for  the  term  of  30  years,  upon 
certain  conditions  expressed  in  the  writing, 
among  others  the  provision  for  the  payment 
of  certain  minimum  rental  and  royalties 
during  the  whole  time,  and  in  the  writing 
further  providing  that  the  parties  of  the 
second  part,  tb  wit,  Herndon  and  Tolley 
would  have  the  right  to  withdraw  from  the 
contract  within  90  days  from  its  date.    Pro- 
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Tision  was  made  tor  the  slgnatnrea  of  all 
of  the  parties  to  this  contract  It  appears 
from  the  evidence  that  it  was  prepared  in 
duplicate,  evidently  with  the  intention  that 
each  party  sboold  retain  a  copy  thereof 
after  it  was  executed.  Upon  it  being  pre- 
sented to  the  defendant  for  ezecutLon,  he 
signed  and  acknowledged  it  before  a  notary 
public,  and  the  plaintiff  Hemdon  retained 
both  copies,  evidently  for  the  purpose  of 
having  it  executed  by  himself  and  Tolley. 
It  was  subsequently  signed  by  Hemdon,  but 
Tolley  never  did  execute  it  The  plaintiff 
Hemdon  says  that  he  had  a  lease  pr^>ared 
In  accordance  with  the  terms  of  the  contract, 
and  presented  it  to  the  defendant  to  be 
executed.  This,  according  to  the  evidence 
of  Hemdon,  the  defendant  refused  to  do. 
He  further  states  that  he  had  a  second  lease 
prepared  to  meet  some  objection  of  the  de- 
fendant, and  that  the  defendant  refused  to 
execute  it.  The  defendant  upon  his  part 
says  that  Hemdon  never  called  upon  him 
to  execute  a  lease,  but  came  to  him  and 
asked  to  be  relieved  from  the  contract  in 
view  of  the  fact  that  he  was  unable  to 
raise  the  money  necessary  to  carry  on  the 
operations.  Nothing  further  was  done  in 
regard  to  the  matter  until  some  2  years 
thereafter  when  the  defendant  sold  the  land 
to  other  parties.  Herndon  thereupon  again 
called  upon  him  to  execute  his  contract, 
knowing,  however,  that  he  had  already  sold 
the  land,  and  upon  his  failure  to  comply 
with  these  demands  this  suit  was  brought 
for  the  purpose  of  recovering  damages  for 
the  breach  of  the  alleged  contract  by  the 
defendant  by  his  reftisal  to  execute  a  lease 
for  the  property.  Upon  the  trial  of  the 
case  the  court  directed  a  verdict  for  the 
defendant,  and  rendered  a  Judgment  of  nil 
capiat  thereon,  to  review  which  this  writ 
of  error  is  prosecuted. 

[1, 2]  To  support  the  Judgment  of  the  cir- 
cuit court  it  is  argued  that  the  contract 
between  the  parties  was  never  completed, 
It  having  never  been  signed  by  Tolley,  and 
one  of  the  copies  delivered  to  the  defendant, 
and  that  for  this  reason  the  lower  court 
•committed  no  error  in  directing  a  verdict 
for  the  defendant  Where  the  parties  to 
a  COD  tract  reduce  their  agreements  to  writ- 
ing, with  the  purpose  and  expectation  that 
the  same  shall  be  signed  by  all  of  the  par- 
ties before  the  agreement  is  completed,  the 
failure  or  refusal  of  one  party  th^eto  t» 
execute  will  excuse  all  of  the  parties  from 
performance.  Where,-  however,  the  agree- 
ment of  the  parties  is  eooiplete,  and  the 
writing  is  simply  treated  as  a  memorial  of 
the  contract  already  entered  into  between 
them,  and  its  execution  not  necessary  to 
the  completion  of  the. contract,',  the^  parties 
will  be  bound,  notwithstanding. some  of  them, 
iiave  not  executed  the  writing.  In  this  cane. 
vre  have  an  agreement  for  the  lease  of  a 


tract  of  land  for  tlie  term  of  90  years, 
with  the  i«ivilege  of  an  extension  for  20 
years.  We  have  the  agreement  reduced  to 
writing  in  a  form  which  on  its  face  con- 
templates its  execution  by  all  of  the  par- 
ties. It  is  prepared  in  duplicate,  with  the 
evident  intention  that  each  party  shall  re- 
tain a  copy  thereof.  It  is  such  a  contract  as 
is  required  to  be  in  writing  in  order  to 
be  enforceable  under  the  statute  of  ^auds. 
It  bound  the  defendant  to  execute  this  lease 
on  certain  terms,  and  the  plaintiffs  were 
also  bound  to  make  certain  payments  and 
perform  certain  covenants  and  conditions 
upon  their  part  Nothing  was  ever  done 
under  the  contract  by  either  of  the  parties 
as  evidence  that  it  was  not  their  intextion 
that  the  same  should  be  signed  by  all  of 
them.  There  is  no  doubt  but  that,  where  a 
contract  in  writing  is  executed  by  only  one 
of  the  parties,  and  the  other  party  waives 
the  execution  by  accepting  performatfce, 
or  by  doing  something  under  the  contract 
which  shows  that  the  parties  did  not  con- 
template its  complete  execution  as  a  pre- 
requisite to  a  valid  contract,  It  will  be  bind- 
ing; but  where  a  contract  is  reduced  to 
writing,  and  the  subject-matter  is  such  that 
people  do  not  ordinarily  contract  in  regard 
to  it  without  expressing  Iheir  agreements 
in  a  writing,  and  the  paper  on  its  fiice 
indicates  that  it  is  the  intention  that  all 
of  the  parties  shall  execute  it  and  nothing 
is  done  under  the  contract  to  indicate  that 
the  parties  Intend  their  agreements  to  be 
binding  whether  the  writing  is  signed  or 
not  it  will  be  held  that  there  is  no  com- 
pleted contract  unless  all  of  the  parties 
thereto  execute  the  same. 

Clearly  It  was  the  intention  of  Meadows 
to  have  the  other  parties  bound  by  this  con- 
tract, if  he  was  bound.  This  is  evidenced 
by  the  fact  that  the  contract  itself  shows 
it  was  to  be  executed  by  all  of  the  parties, 
and,  further,  it  was  prepared  in  duplicate 
with  the  evident  purpose  that  one  copy 
should  be  retained  by  each  side,  and,  fur- 
ther, it  was  such  a  contract  as  that  in  its 
present  condition  the  statute  of  frauds  would 
prevent  Meadows  from  getting  relief,  should 
the  plaintiffs  fall  to  perform,  while  he 
having  executed  it  cm  his  part  the  plain- 
tiffs could  maintain  a  suit  to  have  relief 
against  him  in  case  of  his  failure  to  per- 
form. This  doctrine  Js.  well  supported  by 
the  authorities.  18  a  J.  30Q;  3teamship 
Ck>.  V.  Swift  86  Me^  248,  29  AU.  1063,  41 
Am.  St  Bep.  645;  Arnold  v,  Scharbauer 
(O.  C.)  116  Fed.  492;  Hinote  v.  Brigman, 
44  Fla.  689,  83  South..  303;  Fish  v.  John- 
son, 16  La.  Ann.  29;  Grief  en  v.  Hubbard. 
112  lit  App.  16;  Keating'  v.  Nelson»  33  IlL 
App.  867 ;  Bruch  .  v.  Shafer, .  235  Pa.  590, 
84  Atl.  615;  KeUer  v.  Blasdel,  1  Nev.  401; 
Benson  v.  Aabford  (Tex.  Civ.  .App^  189  & 
W.  1003.     Under  the  circumstances  shown- 
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to  exist  in  this  case,  the  court  did  not  err 
in  directing  a  verdict  for  the  defendant,  for 
the  reason  that  there  had  never  been  a 
completed  contract  between  the  parties. 

The  judgment  complained  of  will  therefore 
be  affirmed. 


(86  W.  Va.  52Z) 

DAUGHERTY  V.  BOARD    OF   EDUCATION 
OF  PHILIPPI  DIST.    (No.  3931.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  18,  ld20.) 

(SyUabw  hy  the  Court.) 

1.  Schools  and  sohool  districts  ^=»80(l)— Con* 
tract  by  two  members  of  board  of  education 
without  notice  to  third  not  enforceable;  ''of- 
ficial act." 

An  agreement  made  between  two  members 
of  a  board  of  education  and  a  third  party,  at  a 
meeting  at  which  the  third  member  of  said 
board  is  not  present  and  of  which  he  has  no 
notice,  is  not  an  ''official  act"  and  is  unenforce- 
able against  such  board. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Official 
Act.] 

2.  Schools  and  school  districts  ^s»83— No  im- 
plied promise  oan  bo  imputed  to  a  board  of 
education. 

In  view  of  section  32,  c.  45,  Code  (Code 
1913,  S  2071),  prescribing  the  only  manner  in 
which  boards  of  education  may  transact  official 
business,  no  implied  promise  can  be  imputed 
to  them. 


3.  Oflioers  ^=»103  —  One  dealing  with  oflioial 
body  must  talcs  knowledge  of  its  authority. 

One  dealing  with  an  officer  or  official  body 
is  bound  to  take  knowledge  of  his  or  its  author- 
ity. 

Error  to  CSircnit  0)urt,  Barbour  0)unty. 

Action  before  a  justice  of  the  peace  by  H. 
C.  Daugberty  against  the  Board  of  Educa- 
tion of  Philippl  District.  Trial  in  circuit 
court  and  Judgment  for  defendant,  and  plain- 
tiff brings  error.     Affirmed. 

Murphy  &  Brandon  and  Wm.  T.  George,  all 
of  Philippi,  for  plaintiff  in  error. 

W.  Bruce  Talbott  and  J.  Blackburn  Ware, 
both  of  Philippi,  for  defendant  in  error. 

WILLIAMS,  P.  To  a  judgment  in  favor 
of  defendant,  the  board  of  education  of  Phil- 
ippi district,  plaintiff  was  awarded  this  writ 
of  error.  The  action  was  begun  before  a 
justice  of  the  peace  and  tried  in  the  circuit 
court.  Plaintiff  sued  to  recover  for  extra 
costs  of  building  a  schoolhouse,  claimed  to 
have  been  caused  by  a  change  of  the  school- 
house  site,  after  the  contract  was  made  be- 
tween plaintiff  and  the  board  to  build 
the  schoolluNiBe  on  another  location  for  a 


fixed  price  of  $1,005.  The  contract  con- 
templated building  on  the  site  of  an  old 
Bchoolhouse,  and  after  the  contract  was  sign- 
ed by  plaintiff  and  the  president  of  the  board 
of  education,  and  after  plaintiff  had  assem- 
bled some  of  the  material  on  the  ground,  and 
had  begun  work  upon  the  foundation  at  the 
old  site,  two  members  of  the  board  met 
with  plaintiff  on  the  ground  and  told  him 
they  had  decided  to  build  on  another  lot 
about  1%  miles  distant  from  the  old  site. 
The  president  of  the  board  was  one  of  the 
two  who  then  met  with  plaintiff,  and  plain- 
tiff testified  that  they  agreed  to  pay  him,  in 
addition  to  the  contract  price,  the  extra 
cost  to  him  occasioned  by  making  the  change 
in  location  but  admits  no  specific  sum  was 
then  agreed  upon.  Only  two  members  of 
the  board  were  present,  and  there  is  no 
evidence  that  the  third  member  had  notice  of 
the  time  and  place  of  that  meeting.  Mr.  A. 
G.  Shaffer,  president  of  the  board  and  one  of 
the  two  who  were  present,  testifies, that  the 
only  change  made  In  the  written  contract 
was  the  Interlineation  in  it  of  the  words  ''on 
new  lot  purchased  from  E.  R.  Dyer,"  to 
which  alteration,  he  says,  plaintiff  agreed, 
and  then  promised  that,  as  soon  as  he  went 
home,  he  would  Insert  the  same  interlinea- 
tion in  his  copy  of  it;  the  contract  being  ex- 
ecuted in  duplicate  and  each  party  being 
provided  with  a  copy.  The  record  kept  by 
the  secretary  of  the  board  contains  no  min- 
utes of  this  meeting  nor  of  any  change  made 
in  the  written  agreement  It  is  contended 
by  defendant  there  was  no  legal  meeting, 
and  the  board  is  not  bound  by  any  such 
agreement  alleged  to  have  been  made  be- 
tween plaintiff  and  the  two  of  its  members. 
However,  plaintiff  completed  the  building 
on  the  new  location,  and  the  board  paid  him 
the  contract  price  and  $87.50  in  addition 
thereto.  But  plaintiff  claims  there  is  $100.46 
yet  due  him  and  brought  this  suit  to  recover 
that  amount.  Plaintiff's  account  or  bill  of 
particulars  filed  shows  he  claimed  $187.96  on 
account  of  extra  expense  to  him  caused  by 
the  change,  and  the  board  allowed  and  paid 
him  $87.50  of  this  claim,  which  he  admits; 
but  there  is  no  record  of  this  allowance  on 
the  secretary's  book.  It  appears  that  the 
$87.50,  which  the  board  paid,  is  made  up 
of  three  items,  to  wit:  $27.50  for  hauling 
stone,  $36.50  difference  in  amount  of  stone 
required,  and  $2S.50  for  hauling  lumber. 
These  items  appear  on  plalnttiTs  account. 
The  balance  of  plaintiff's  account,  $100.46, 
is  made  upon  such  items  as,  extra  cost  for 
painting  $20,  extra  cost  because  of  difference 
in  character  of  ground  in  the  two  locations 
$35,  the  new  site  being  rougher  and  steeper, 
and  12  days  lost  on  account  of  the  change 
$36,  and  other  minor  changes. 

[1,2]  It  is  contended  that  the  original 
contract  was  not  regular.  While  tliis  is  not 
material,  in  our  view  of  the  case,  the  original 
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or  written  contract  being  completely  per*  r  unless  it  is  otherwise  expressed  In  writing  here- 
formed  by  both  parties  to  it,  still  we  tbink  --* "  "  " 
it  was  regular  and  lawfnL  All  three  meqi- 
bers  of  the  board  were  present  at  the  letting 
of  the  contract,  and,  although  the  written 
contract  was  not  signed  by  the  president  at 
that  time,  there  Is  no  contention  that  it  is 
not  the  best  evidence  of  the  contract  made 
at  the  letting  by  all  three  members  of  the 
board.  The  president's  signing  thereafter 
was  only  evidence  of  what  was  previously 
done  and  agreed  to  at  a  regular  meeting. 
It  was  not  necessary  that  all  should  be 
present  when  he  signed  it.  But  no  such 
regularity  appears  with  reference  to  the  sec- 
ond meeting  when  the  change  In  location  is 
alleged  to  have  been  made.  Only  two  mem- 
bers were  then  present,  and  there  Is  no 
evidence  that  notice  of  the  meeting  had  been 
given  to  the  absent  member.  This  attempted 
meeting  was  therefore  not  a  legal  meeting 
according  to  the  provisions  of  section  32,  c. 
46,  Barnes'  Code  1918,  and  anything  at- 
tempted to  be  transacted  there  by  the  two 
members  would  not  be  binding  on  the  board. 
Ward  V.  Board  of  Education,  80  W.  Va.  641, 
92  S.  E.  741;  Capehart  v.  Board  of  Educa- 
tion, 82  W.  Va.  217,  95  S.  E.  838. 

[3]  It  being  an  official  body,  plaintiff  was 
bound  to  take  knowledge  of  its  authority  or 
lack  of  authority  to  act  in  the  premises,  and 
any  attempted  agreement  between  plaintiff 
and  the  two  members  was  null  and  void. 
Cunningham  v.  Board  of  Education,  63  W. 
Va.  318,  44  S.  E.  129.  The  principle  applied 
in  Cade  t.  City  of  Bellngton,  82  W.  Va.  613, 
96  S.  E.  1063,  and  cases  of  purely  private 
corporations,  dted  and  relied  on  in  brief  of 
counsel,  for  plalntifT,  is  Inapplicable  here. 
The  official  actions  of  boards  of  education 
are  regulated  by  statute,  and  binding  prom- 
ises by  them  can  only  be  made  in  the  manner 
therein  provided.  Hence  there  can  be  no 
such  thing  as  an  implied  contract  by  a  board 
of  education. 

There  was  no  error  in  striking  out  plain- 
tiff's evidence  and  directing  a  verdict  for 
defendant,  and  we  affirm  the  Judgment 

Judgment  affirmed. 
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GLOBE  &  Rutgers:  fire  ins.  go.  v. 

WALKER.     (No.  1585.) 
(Supreme  Court  of  Georgia.    May  12,  1920.) 

(ByUabuB  hy  the  Court.) 

I.  Insurance  ^=»384— insurer  held  bound  by 
express  waiver  of  stipulation  as  to  ownership 
In  fee  of  land  on  wMeh  buiidlnos  stood. 

Where  a  policy  of  fire  insurance  contains  a 
stipolation  that  "the  assured  is  the  sole  and 
undisputed  owner,  absolutfli^y  in  fee  simple,  of 
the  land  on  which  the  insured  buildings  stand, 


on,"  and  where  in  the  same  policy  it  is  provid- 
ed that  "privilege  is  granted  for  any  of  the 
above-described  buildings  to  stand  on  leased 
ground,  or  ground  the  property  of  others,  or 
upon  ground  to  which  the  title  may  be  ques- 
tioned,'* and  where,  at  the  time  application  for 
insurance  was  made,  the  insurance  company, 
through  its  solicitor,  or  agent,  knew  that  the 
applicant  did  not  own  the  land  on  which  the 
building  sought  to  be  insured  was  dtuated,  the 
company  will  not  be  heard,  in  defense  to  an 
action  on  the  policy,  to  set  up  noncompliance 
by  the  plaintiif  with  the  first  stated  condition 
of  the  contract. 

2.  Insurance  ^=»230^Flre  policy  held  not  to 
entitle  Insurer  to  oancel  on  notice  without 
tender  of  unearned  part  of  preminn  paid. 

Where  a  policy  of  fire  insurance  provides: 
"This  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured,  or  by  the  company 
by  giving  five  days*  notice  of  sueh  cancellation. 
If  this  policy  shall  be  canceled  as  hereinbe- 
fore provided,  or  become  void  or  cease,  the 
premium  having  been  actually  paid,  the  un- 
earned portion  shall  be  returned  on  surrender 
of  this  policy  or  last  renewal,  this  company  re- 
taining the  customary  short  rate,  except  that, 
when  this  policy  is  canceled  by  this  company 
by  giving  notice,  it  shall  retain  only  the  pro 
rata  premium**— such  policy  cannot  be  canceled 
by  the  insurer  without  tendering  to  the  assured 
the  unearned  portion  of  the  premium  so  paid. 

3.  Constitutional  law  «=s>i54(3),  240(2), 
296(1)— Statute  defining  insurance  agent  held 
not  to  dleny  due  process  or  Impair  contract. 

So  much  of  Civ.  Code  1910,  t  2443,  defin- 
ing who  is  an  insurance  agent,  as  was  construed 
and  concretely  applied  by  the  judge  to  the 
facts  of  this  case,  is  not  nnconstltutional  for 
any  of  the  reasons  assigned. 

4.  Finding  for  insured  for  damagee  and  attor- 
ney's  fees  proper. 

Under  the  evidence  the  Jury  was  authorized 
to  find  for  the  insured  damages  and  attorney's 
fees. 

5.  Trial  rulings. 

Applying  the  principles  announced  in  the 
preceding  notes,  the  court  did  not  err  in  any 
of  the  rulings  on  the  admissibility  of  evidence, 
or  in  instructions  to  the  jury,  or  in  failing  to 
charge. 

6.  New  trial  ^=»99— Newly  discoveretf  impeach- 
ing evidence,  net  likely  to  produce  different 
result,  no  ground. 

The  alleged  newly  discovered  evidence  was 
merely  impeaching  in  character,  and  would  not 
likely  produce  a  different  result  on  another 
trial. 

7.  SufRdeni^  of  evidence. 

The  evidence  was  sufficient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  a 
new  triaL 

8.  INction  for  new  triaL 

None  of  the  other  grounds  of  the  motion 
for  new  trial  show  cause  for  reversid. 

Error  from  Superior  Ck)urt,  Fulton  Coun- 
ty ;  W.  D.  Ellis,  Judge. 
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Action  by  Mllt  Walker  against  the  Globe 
ft  Rutgers  Fire  Insurance  Company.  Ver- 
dict and  Judgment  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  brings  er- 
ror.   Affirmed. 

Mllt  Walker  brought  suit  against  the  Globe 
&  Rutgers  Fire  Insurance  Company  of  the 
city  of  New  York,  harlng  an  agency  and 
place  of  business  In  Fulton  county,  Ga.,  and 
an  agent,  J.  h,  Riley,  of  the  firm  of  J.  L. 
Riley  &  Co.,  for  the  recovery  of  the  amount 
due  on  a  fire  Insurance  policy  issued  by  the 
company  to  insure  a  certain  ginhouse  build- 
ing, outfit,  etc.,  belonging  to  the  plaintiff. 
The  petition  alleged  that  the  plaintiff  was 
approached  by  one  Blder,  who  claimed  that 
he  represented  the  defendant  insurance  com- 
pany, and  solicited  an  application  for  insur- 
ance on  the  ginhoase  and  gin  outfit  and 
property  located  on  the  premises  whereon 
the  gin  property  stood.  In  consideration  of 
the  payment  by  the  plaintiff  to  the  defendant 
of  the  premium  of  $135,  the  defendant  by 
its  agent  executed  a  policy  of  insurance  in 
writing,  a  copy  of  which  waa  annexed  to  the 
petition,  whereby  the  defendant  insured 
plaintiff  against  lose  or  damage  by  fire  to  the 
amount  of  13,000  upon  his  ginhouse  and  con- 
tents, etc. ;  the  property  being  described,  with 
valuations  In  detalL  It  was  alleged  that  aft- 
er the  policy  was  issued  the  ginhouse  and 
contents  were  totally  destroyed  by  fire,  mak- 
ing a  total  loss  of  the  full  value  of  the  prop- 
erty, $3,000;  that  at  the  time  of  taking  out 
the  insurance,  and  from  that  time  until  the 
fire  occurred,  the  plaintiff  had  an  Interest  In 
the  property  insured  to  an  amount  exceeding 
the  amount  of  the  insurance,  to  wit,  $3,600; 
that  Che  plaintiff  had  fulfilled  all  the  condi- 
tions of  the  insurance  contract  on  his  part 
more  than  60  days  prior  to  the  commence- 
ment of  his  suit-;  that  he  gave  In  writing  to 
the  defendant  properly  addressed  to  its  place 
of  business  at  New  York,  a  notice  and  proof 
of  the  fire  and  loss  to  the  amount  of  $2,600 ; 
that  in  response  to  the  notice  the  defendant's 
agent  came  to  the  place  where  the  gin  had 
been  burned,  and,  together  with  plaintiff, 
went  over  the  loss  and  adjusted  the  same 
as  being  $2,400,  the  amount  of  the  losst  with- 
out admitting  liability.  Plaintiff  demanded 
the  payment  of  the  sum  of  $2,400,  but  de- 
fendant has  ftdled  and  refused  to  pay  same 
or  any  part  thereof.  One  clause  of  the  pol- 
icy was  as  follows: 

"Ownership  and  Title.— That  the  assured  is 
the  sole  and  undispated  owner,  absolntely  in 
fee  simple,  of  the  land  on  which  ^e  ineored 
buildings  stand,  unless  otherwise  expressed  in 
writing  hereon." 

Another  provision  in  the  policy,  in  writing 
signed  '*J.  L.  Riley  ft  Co.,  Agents,"  la  as  fol- 
lows: 

"Privilege  Is  granted  for  any  of  the  above- 
described  buildings  to  stand  on  leased  ground* 


or  ground'  tja^  -property  of  others,   or  upon 
ground  to  which  the  title  may  be  questioaed." 

It  was  alleged  that  the  refusal  on  the  part 
of  the  defendant  to  pay  the  loss  stistalned 
under  the  policy  was  without  excuse  in  law 
and  in  fact,  and  was  In  bad  faith,  and  the 
plaintiff  prayed  that  in  addition  to  the 
amount  due  him  under  the  policy  that  he  be 
allowed  to  recover  $500  as  reasonable  attor- 
ney's fees  and  25  per  cent,  of  the  liability 
of  the  company  as  damages. 

The  defendant  filed  an  answer  in  which 
it  denied  its  liability  for  any  sum  whatso- 
ever, and  averred,  among  other  things,  that 
the  plaintiff  in  applying  for  insurance  repre- 
sented that  the  real  estate  on  which  the 
property  was  located  was  his  and  that  the 
same  was  only  mortgaged,  or  otherwise  in- 
cumberedt  to  one  H.  M.  Amis,  to  secure  an  in- 
debtedness of  $800,  whereas^  in  fact*  un- 
known to  the  defendant,  the  fee-simple  title 
to  the  land  upon  which  the  buildings  were 
erected  was  not,  and  never  had  been,  in  the 
plaintiff,  but  was  at  the  time  in  H.  M.  Amis, 
and  the  plaintiff  had  only  a  right  of  occu- 
pancy of  the  same  under  and  by  virtue  of  a 
lease  contract*  It  was  averred  that  the  pol- 
icy contained  a  provision  that  the  same 
should  be  void  if  the  Interest  of  the  insured 
be  other  than  as  an  unconditional  and  sole 
owner,  and  should  be  void  if  the  insured  had 
oonc^led  or  misrepresented, .  in  writing  or 
otherwise^  any  material  fact  or  circumstance 
concerning  the  Insoranoe  or  on  the  sub- 
ject thereof,  or  if  the  insured's  interest  in 
the  property -was  not  truly  stated  therein. 
It  was  further  avorred  that  the  policy  con- 
tained the  following  provision: 

'^his  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured  or  by  the  company 
by  giving  five  days'  notice  of  such  cancellation" 

—and  that  in  accordance  with  this  provision 
the  defendant  gave  written  notice  that  at 
the  expiration  of  five  days  from  the  date  of 
the  notice  the  poUcy  of  insurance  would  be 
canceled,  and  that  on  and  after  the  expira- 
tion of  five  days  the  policy  was  and  became 
canceled  and  was  not  in  force  or  effect  on  the 
date  of  the  fire,  and  was  not  at  the  time  of 
the  fire  a  legal  and  binding  obligation  upon 
the  defendant.  It  was  further  averred  that 
Edwin  Elder,  who  secured  the  application  for 
the  policy  of  insurance,  was  not  at  the  ttme 
the  policy  was  issued,  and  never  had  been, 
the  agent  of  the  defendant,  nor  was  he  et er 
authorized  to  act  for  or  in  behalf  of  the  de- 
fendant in  or  about  making  the  contract  of 
Insurance,  bnt  that  he  represented  himself 
to  be  the  agent  of  the  Insured*  Hilt  Walker, 
and  that  he  was  never  authorlied  la  writing 
or  otherwise  to  represent  the  defendant  with 
respect  to  the  matter  of  application  or  policy 
of  Insurance.  It  was  further  averred  that 
the  poHcy  sued  on  contained  the' following 
provision: 
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"In  any  matter  relating  to  thia  inBurance»  no 
person,  nnleea  duly  aathoriaed  in.  writinf  flbaU 
be  deemed  the  agent  of  thia  company." 

Defendant  avers  that  Civil  Code  1910,  i 
2443,  which  ia  as  follows: 

''Any  person  who  solidta  in  behalf  of  any 
insurance  company,  or  agent  of  the  same,  in- 
corporated by  the  laws  of  this  or  any  other 
state  or  foreign  government,  or  who  takes  or 
transmits,  other  than  for  himself,  any  applica- 
tion  for  insurance  or  any  policy  of  insurance 
to  or  from  such  company,  or  agent  of  the  same, 
or  who  advertises  or  otherwise  gives  notice  that 
he  will  receive  or  transmit  the  same,  or  who 
shall  receive  or  deUver  a  policy  of  insurance 
of  any  such  company,  or  who  shall  exainii;ie  or 
inspect  any  risk  at  any  time,  or  receive  or 
collect  or  transmit  any  premiums  of  Insurance, 
or  make  or  forward  any  diagram  of  any  build- 
ing or  buildinga,  or  do  or  perform  any  other 
act  or  thing  in  the  making  or  consummating 
of  any  contract  of  Insurance  for  or  with  any 
such  insurance  company,  other  than  for  him- 
self, or  who  shall  examine  into  or  adjust  or 
aid  in  adjusting  any  loss  for  or  in  behalf  of 
any  such  company,  whether  any  of  such  acta 
shall  be  done  at  the  instance  or  request  or  by 
the  employment  of  such  insurance  company,  or 
of  or  by  any  broker  or  other  person,  siiall  be 
held  to  be  the  agent  of  the  company  for  which 
the  act  ia  done  or  the  risk  ia.  taken" 

— ^is  nnconstitutional  and  void  as  being  viola- 
tive of  paragraph  2,  t  3,  art  1,  of  the  Con- 
stitution of  the  state  of  Geoigia,  as  contain- 
ed in  section  6389  of  the  Civil  Code,  where- 
in It  Is  provided  that: 

*'No  bill  of  attainder,  ez  post  facto  law,  re- 
troactive law,  or  law  impairing  the  obligation  of 
contracts,  or  making  irrevocable  grants  of  spe- 
cial privileges  or  immunities,  shall  be  passed." 

It  la  also  averred  that  the  section  of  the 
Code  above  referred  to  Is  uneoDstltatlonal 
and  void  for  the  reason  that  It  vlc^tes  arti- 
cle 14  of  the  amendments  to  the  Constltatlon 
of  the  United  States,  as  contained  In  section 
6700  of  the  Civil  Code,  and  the  due  process 
clause  thereof,  and  is  violative  of  article  1, 
I  10,  of  the  Constitution  of  the  United 
States,  as  contained  in  section  0652  of  the 
Civil  Code,  wherein  It  is  provided  that: 

**No  state  shall  •  •  *  pass  any  •  •  • 
law  impairing  the  obligation  of  contracts.** 

On  the  trial  the  jury  returned  a  verdict 
for  the  plaintiff  in  the  snm  of  $2,4lOO  princi- 
pal, with  7  per  cent  Interest  from  Septem- 
ber 1,  1915,  and  $120  as  damages,  and  $240 
as  attorney's  fees.  A  motion  for  new  trial, 
upon  various  grounds,  was  overruled,  and 
the  defendant  excepted. 

Moore  ft  Pomeroy,  of  Atlanta,  for  plaintiff 
in  error. 

Brown  &  Brown  and  Brewvter,  Howell  ft 
Heyman,  all  of  Atlanta,  for  defendant  in 
error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1]  1.  From  the  foreigoing  statement  of  fiicts 


It  will  be  observed  that  the  policy  of  fire  in- 
surance sued  on  contained  the  following  con* 
dltlen: 

'That  the  assured  Is  the  sole  and  undisputed 
owner,  absolutely  in  fee  simple,  of  the  land  on 
which  these  buildings  stand,  unless  otherwise 
expressed  in  writing  hereon.*' 

It  Is  Insisted  that  the  policy  Is  void  on  the 
ground  that  certain  evidence  Introduced  on 
the  trial  of  the  case  showed  that  the  plain- 
tiff did  not  own  absolute  title  to  the  property, 
but  that  the  assured  nierely  had  a  leasehold 
Interest  In  the  same.  But  this  contention 
loses  sight  of  another  provision  In  the  policy, 
to  wit: 


«i 


Privilege  is  granted  for  any  of  the  above* 
described  buildings  to  stand  on  leased  ground, 
or  ground  the  property  of  others,  or  upon 
ground  to  which  the  title  may  be  questionedi'* 

Also  on  the  trial  of  the  case  the  plaintiff 

testified: 

"This  is  the  application  for  insurance  that  I 
signed.  I  paid  Edwin  Elder  [the  solicitor]  $6 
in  money  and  gave  him  a  check  for  (130.  I 
signed  thia  contract,  which  la  signed  by  me  and 
H.  M.  Amis  [the  lessor].  The  boilers  that 
were  destroyed  were  built  by  me*  I  told  Mr. 
£3der,  at  the  time  I  applied  for  the  policy,  I 
explained  to  him  that  I  had  bought  the  property 
from  Mr.  Amis;  everything  bat  the  land  was 
mine,  .and  that  I  had  a  ten-year  lease  on  the 
land.  I  told  him  that  I  owed  some  on  it  He 
asked  me  how  much,  and  I  says,  '(800  or 
$1,000;  maybe  more."* 

It  will  be  seen  that  there  is  express  pro- 
vision In  the  policy  Itself  granted  to  the 
assured  to  erect  buildings  on  leased  ground, 
or  ground  which  Is  the  property  of  others, 
or  even  upon  ground  to  whidi  the  title  may 
be  questioned,  and  from  the  evidence  it  ap- 
pears that  the  insured  did  erect  buildings  up- 
on leased  land,  and  that  the  buildings  and 
their  contents  were  destroyed  by  fire.  The 
solicitor,  who  Is  held  in  the  third  division  of 
this  opinion  to  be  the  agent  of  the  company, 
collected  the  premium  from  the  insured  and 
delivered  the  policy  to  him  with  the  knowl- 
edge that  it  contained  such  conditions.  That 
being  true,  under  numerous  adjudications  of 
this  court  in  similar  cases,  the  insurer  Is 
bound  by  such  conditions.  Sprlngfi^d  Fire 
Ins.  Co.  V.  Price,  132  Ga.  687,  64  S.  E.  1074; 
Athens  Mutual  Ins.  Co..  v.  Ledford,  134  Ga. 
500,  68  S.  E.  91;  Johnson  v.  JEtDA  Ins.  Co., 
123  Ga.  404,  51  S.  E.  339,  107  Am.  St.  Rep. 
92;  Atlas  Ins.  Co,  v.  Kettles,  144  Ga.  306, 
87  S.  E.  1.  And  see  authorities  dted  in  the 
case  of  Supreme  Lodge  v.  Few,  138  Ga.  778^ 
784,  76  S.  E.  91. 

[2]  2.  Another  condition  of  the  policy  Is  as 
follows: 

"This  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured,  or  by  the  company 
hy  giving  five  days'  notice  of  sueh  cancellation. 
If  this  policy  shall  be  canceled  as  hereinbefore 
provided,  or  become  void  or  cease,  the  premium 
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having  been  actnaDy  paid,  the  unearned  portion 
shall  be  retnmed  on  surrender  of  this  policy 
or  last  renewal,  this  company  retaining  the  ens* 
tomary  short  rate,  except  that  when  this  policy 
is  canceled  by  this  company  by  giving  notice  it 
shaU  retain  only  the  pro  rata  premium." 

The  Insurer  did  not  tender  to  the  assured 
the  unearned  portion  of  the  premium  paid 
by  him,  and  under  the  statute  the  insurer 
could  not  cancel  the  policy  without  tendering 
to  the  assured  the  unearned  portion  of  the 
premium  so  paid  by  him.  Hlollingsworth  v. 
Germania,  etc..  Fire  Ins.  Co.,  45  Ga.  294, 
12  Am.  Rep.  579 ;  OivU  Code,  §  4305. 

[3]  3.  Error  is  assigned  upon  the  following 
charge  of  the  court  to  the  Jury: 

"The  statutory  declaration  of  the  law  of  this 
state  is  that  any  person  who  solicits  in  be- 
half of  any  insurance  company,  or  agent  of  the 
same,  incorporated  by  the  laws  of  this  or  any 
other  state  or  foreign  government,  or  who 
takes  or  transmits,  other  than  for  himself,  any 
application  for  insurance  or  any  policy  of  insur- 
ance to  or  from  such  company  or  agent  of  the 
same,  or  who  advertises  or  otherwise  gives  no- 
tice that  he  will  receive  or  transmit  the  same, 
or  who  shall  receive  or  deliver  a  policy  of  in- 
surance of  any  such  company,  or  who  shall  ex- 
amine or  inspect  any  risk  at  any  time,  or  re- 
ceive or  collect  or  transmit  any  premiums  of 
insurance  or  make  or  forward  any  diagram  of 
any  building  or  buildings,  or  do  or  perform  any 
other  act  or  thing  in  the  making  or  consummat- 
ing of  any  contract  of  insurance  for  or  with 
any  such  insurance  company,  other  than  for 
himself,  or  who  shall  examine  into  or  adjust 
or  aid  in  adjusting  any  loss  for  or  in  behalf 
of  any  such  company,  whether  any  of  such  acts 
shall  be  done  at  the  instance  or  request  or  by 
the  employment  of  such  insurance  company, 
or  of,  or  by,  any  broker  or  other  person^  shall 
be  held  to  be  the  agent  of  the  company  for 
which  the  act  or  the  risk  is  taken." 

The  ground  of  objection  to  the  charge  Is 
that  CivU  Code  1910,  {  2443,  upon  which  the 
charge  is  predicated,  is  unconstitutional  and 
in  violation  of  the  Fourteenth  Amendment  to 
the  Constitution  of  the  United  States,  where- 
in It  is  provided  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the  equal  protec- 
tion of  the  law,  and  In  violation  of  section 
10,  art.  1,  of  the  Constitution  of  the  United 
States,  wherein  It  Is  provided  that  no  state 
shall  pass  any  law  Impairing  the  obligation 
of  contracts.  It  Is  also  Insisted  that  the 
Code  section  in  question  Is  unconstitutional 
and  void,  for  that  It  Is  In  violation  of  para- 
graph 2,  §  3,  art  1  (Civil  Code,  S  6389),  of 
the  Constitution  of  the  state  of  Georgia, 
wherein  It  Is  provided  that  no  law  Impairing 
the  obligation  of  contracts  shall  be  passed. 
This  charge  comprises  the  substance  of  the 
entire  section  of  the  Code  (section  2443)  de- 
fining who  Is  an  Insurance  agent. 

We  will  not  here  decide  whether  that  por- 
tion of  the  statute  which  deidares  that 
"whether  any  sudi  acts  [referring  to  the  acts 


enumerated  in  the  preceding  part  of  the  sec- 
tion] shall  be  done  at  the  Instance  or  re- 
quest or  by  the  employment  of  such  insur- 
ance company,  or  of  or  by  any  broker  or  oth- 
er person,  shall  be  held  to  be  the  agent  of 
the  company  for  which  the  act  is  done  or 
the  risk  is  taken,"  \b  violative  of  the  portions 
of  the  state  and  federal  Constitutions  speci- 
fied In  the  exceptions  or  not ;  but  so  much  of 
the  section  defining  who  is  an  Insurance 
agent,  and  as  precedes  that  part  of  the 
statute  quoted,  is  not  unconstitutional  for 
any  of  the  reasons  urged,  and  the  judge  in 
other  portions  of  the  charge  summarized 
that  part  of  the  statute  which  is  applicable 
to  the  facts  In  evidence  in  the  case,  and 
made  a  concrete  application  of  the  law  to 
those  facts,  in  such  a  way  that  the  jury  had 
the  material  questions  of  agency,  and  his 
authority,  clearly  before  them;  and  inas- 
much as  that  part  of  the  charge  concretely 
applying  the  law  of  the  case  to  the  fticts 
was  correct,  and  presented  the  real  issue 
involved  in  this  part  of  the  case,  the  judg- 
ment will  not  be  reversed  for  this  charge,  al- 
though it  did  include  a  part  of  the  statute 
which  may  be  objectionable,  and  which  was 
not  applicable  to  any  of  the  fticts  of  the  case, 
and  which  could  have  been  omitted,  whether 
unconstitutional  or  not,  because  not  applica- 
ble to  the  evidence.  See  American  Fire. Ins. 
Ca  T.  King  Lumber  &  Mfg.  Co.,  250  U.  S. 
2,  39  Sup.  a.  431,  03  U  Ed.  810.  The  fore- 
going charge,  so  far  as  applicable,  was  pred. 
Icated  upon  the  following  evidence: 

The  testimony  of  Edwin  Elder  tended  to 
show  that  for  the  past  25  years  he  had  been 
engaged  in  the  fire  insurance  business  in 
middle  €reorgla;  that  he  had  had  business 
relations  with  J.  L.  Riley  &  Co.,  who  were 
the  agents  of  the  Globe  &  Rutgers  Fire  In- 
surance Company.  In  August  or  September, 
1914,  he  corresponded  with  them  with  refers 
ence  to  entering  into  some  sort  of  arrange- 
ment by  which  he  could  write  fire  Insurance 
in  his  territory  in  middle  Georgia,  especial- 
ly "ginnery  insurance."  He  went  to  Atlanta 
and  had  an  interview  with  an  oflficer  of  the 
company,  one  of  the  parties  connected  with 
the  firm  of  J.  I*  Riley  &  Co.,  by  which  It 
was  agreed  that  Elder  was  to  write  insur- 
ance for  the  Globe  &  Rutgers  Fire  Insurance 
Company,  and  he  entered  into  a  contract 
with  them  to  solicit  Insurance  for  that  com- 
pany on  an  agreed  commission  of  15  per  cent 
It  was  agreed  that  the  witness  was  to  go  In- 
to the  territory.  Inspect  gins,  solicit  insur- 
ance, and  collect  the  premums  for  the  com. 
pany.  The  witness  was  to  make  collection 
of  premiums  after  he  had  delivered  the  pol- 
icies, and  had  the  option  of  making  remit- 
tances at  any  time  in  00  or  90  days  from  the 
date  the  application  was  filed  in  the  office 
and  policies  were  delivered  to  the  ai^icant. 
They  sent  witness  a  batch  of  regularly  print- 
ed applications  After  this  agreement  wit- 
ness went  to  the  plaintiff,  Walker,  at  his 
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place  of  business,  where  he  was  operating  a 
complete  gin  system.  Witness  solicited  in- 
surance on  Walker's  property  for  J.  L.  Riley 
&  Co.,  and  the  Qlobe  &  Rutgers  Fire  Insur- 
ance Company.  Walker  filled  out  an  applica- 
tion blank  and  paid  the  witness  $5  in  cash 
and  a  check  for  $190,  for  which  witness  gave 
Walker  a  receipt  The  application  for  the 
insurance  was  forwarded  by  witness  to  J.  L. 
Riley  f&  Co.  in  Atlanta.  They  wrote  the  pol- 
icy and  forwarded  it  to  the  witness  for  de- 
livery  to  Mr.  Walker.  This  policy  was  de- 
livered to  Walker,  "except  the  first  form  was 
then  the  only  form  attached  thereon." 

A  few  days  later  witness  received  a  letter 
from  Riley  &  Co.,  in  whidi  it  was  stated  that 
the  general  office  of  the  fire  insurance  com- 
pany in  New  Tork  would  have  to  chahge  the 
form  of  the  policy;  instead  of  making  it  a 
blanket  form,  they  would  have  to  itemize  the 
different  items  of  insurance  "according  to 
the  property.*'  They  called  in  the  policy  for 
amendment,  and  it  was  forwarded  to  them, 
and  they  attached  the  amended  form,  and 
Elder  persuaded  Mr.  Walker  to  accept  the 
amendment,  which  he  did.  Changing  the 
form  did  not  change  the  premium.  Walker 
never  did  employ  witness  to  act  as  his  agent 
to  secure  the  insurance  for  him ;  in  securing 
the  insurance  Elder  was  representing  X  U 
Riley  &  Co.  H«*  had  authority  from  them  to 
take  applications  and  collect  premiums.  He 
never  tendered  back  to  Mr.  Walker  the  pre- 
mium received  for  this  Insurance,  and  was 
never  Instructed  to  do  so  by  Riley  &  Co.  A 
controversy  arose  between  Elder  and  Riley 
&  Co.  about  that  time  with  respect  to  the 
commissions,  and  Riley  &  Co.  served  Walker 
with  notice  of  cancellation  of  the  policy,  and 
he  let  the  matter  remain  in  statu  quo.  Elder 
had  a  copy  of  the  letter  which  was  sent  to 
Mr.  Walker  by  Riley  &  Co.  He  still  kept 
the  money  for  the  premium.  He  did  not  tender 
it  back  to  Mr.  Walker,  because  the  latter  did 
not  care  for  it  He  made  an  effort  to  rewrite 
the  insurance  In  some  other  company,  but 
Mr.  Walker  turned  that  down;  he  said  he 
would  hold  to  the  contract  he  had.  Mr. 
Walker  "stood  pat"  on  his  policy,  and  would 
ivot  accept  the  new  policy  Elder  sent  In  sub- 
stitution of  the  first,  which  was  sent  by  mail. 
Mr.  Walker  consented  to  a  substitution  of 
the  second  form  in  place  of  the  first  form 
attached  to  the  policy,  and  agreed  to  It. 
Elder  received  the  notice  of  cancellation,  and 
his  purpose  was  to  secure  the  policy  from 
Walker,  and  send  It  to  RUey  &  Co.,  and  pay 
them  the  earned  premium  up  to  that  time, 
amounting  to  about  $22.  He  sent  Mr.  Walk- 
er the  new  policy  with  that  understanding. 

From  this  evidence,  and  under  the  charge 
of  the  court  as  applicable  to  the  facts,  the 
jury  were  authorized  to  find  that  Eider  was 
the  agent  of  the  defendant  company;  that 
he  solicited  the  insurance,  collected  the  pre- 


mium, and  corresponded  with  the  defendant 
company  with  reference  to  this  particular  in- 
surance policy;  and  the  mere  fact  of  a  con- 
troversy  between  the  agent  and  the  insurance 
company  with  reference  to  the  conunisslons 
to  be  allowed  the  agent,  and  his  failure  to  re- 
mit the  premium  collected  on  the  policy,  does 
not  affect  the  question  of  his  agency. 
[4]  4.  Civil  Code  1910,  f  2549,  provides: 

'^he  several  insDrance  companies  of  this 
state,  and  foreign  insurance  companies  doing 
business  in  this  state,  in  all  cases  when  a  loss 
occurs,  and  they  refuse  to  pay  the  same  within 
sixty  days  after  a  demand  shall  have  been 
made  by  the  holder  of  the  policy  on  which  said 
loss  occurred,  shall  be  liable  to  pay  the  holder 
of  said  policy,  in  addition  to  the  loss,  not  more 
than  twenty-five  per  cent  on  the  liability  of 
said  company  for  said  loss;  also,  all  reasonable 
attorney's  fees  for  the  prosecution  of  the  case 
against  said  company:  Provided,  it  shall  be 
made  to  appear  to  the  jury  trying  the  same  that 
the  refusal  of  the  company  to  pay  said  loss 
was  in  bad  faith." 

The  evidence  shows  that  Walker,  the  In- 
sured, disclosed  to  the  solicitor  for  the  Insur- 
ance company  his  exact  Interest  In  the  prop- 
erty to  be  Insured  at  the  time  the  application 
was  signed  by  him,  and  in  these  circumstanc- 
es we  think  that  the  company  is  chargeable 
with  notice  of  what,  interest  Walker  claimed 
in  the  property ;  and  this  being  so,  under  the 
evidence  in  the  case,  the  jury  were  author- 
ized to  find  that  the  refusal  to  pay  the 
amount  named  in  the  policy  after  notice  was 
in  bad  faith,  and  therefore  that  the  insured 
was  entitled  to  recover  damages  and  attor* 
ney's  fees. 

6.  The  verdict  was  supported  by  evidence. 

[6-8]  t,  Headnotes  5,  0,  7,  and  8  require 
no  elaboration. 

Judgment  affirmed. 

All  the  Justices  concur. 


WILLIAMS    V. 


(IfiO  Qa.  189) 
LITTLEJOHN.    (No.    1672.) 


(Supreme  Court  of  Georgia.    May  13,  1920.) 

{SyUahus  ^y  the  CtmrU) 

InjanotiOB  ^=:>I35  —  Reoetvers  ^=9 12  —  Re- 
fusal to  enjoin  pending  distress  warrant  or 
to  appoint  reoeiver  of  rents  held  not  an  abuse 
of  discretion. 

Construing  the  petition  as  praying  for  an 
injunction  and  the  appointment  of  a  receiver, 
and  the  judgment  to  be  a  denial  of  the  injunc- 
tion and  the  refusal  to  appoint  a  receiver,  un- 
der the  pleadings  and  evidence  the  court  did 
not  abuse  his  discretion  in  refusing  to  grant 
an  interlocutory  injunction  and  in  refusing  to 
appoint  a  receiver  as  prayed. 

Error  from  Superior  Court.  Fulton  Coun- 
ty;  J.  T.  Fendleton,  Judge. 

Suit  by  Mamie  S.  Williams  against  C.  Ia 
lilttlejohn  for  an  injunction  and  the  appoints 
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ment  of  a  recMver.   Jndgm'^t  for  the  defend- 
ant, and  plaintiff  brings  error.    Affirmed. 

The  petition  alleged  that  plaintiff  had  been 
in  possession  as  tenant  of  a  certain  house  for 
about  a  year ;  that  she  went  into  possession 
as  tenant  through  a  realty  company  which 
was  engaged  in  a  general  renting  business; 
that  the  realty  company  held  out  to  her  that 
the  property  belonged  to  the  Emanuel  James 
estate ;  that  plaintiff  paid  the  rent  regularly 
until  she  was  informed  by  the  realty  com- 
pany that  said  company  had  no  further  con- 
nection as  agent  with  the  property  and  would 
not  receive  any  more  rent  and  until  she  was 
adrised  by  the  realty  company  to  stop  paying 
rent  as  she  might  have  to  pay  it  twice;  that 
plaintiff,  while  occupying  the  premises,  was 
injured  by  a  defect  therein,  and  she  had 
brought  suit  for  such  injuries  against  O.  I* 
Lrittlejohn  and  Annie  Landrum,  who  claimed 
to  own  said  premises;  that  said  defendant 
lilttlejohn  had  sued  out  a  distress  warrant 
against  plaintiff  which  was  still  pending; 
that  according  to  the  records  said  land  be- 
longed to  the  estate  of  Emanuel  James,  and 
defendants  had  no  recdrd  title  thereto;  that 
plaintiff  has  no  knowledge  as  to  who  is  en- 
titled to  collect  the  rents  on  said  premises 
and  is  being  harassed  by  said  Littlejohn  by 
the  distress  proceedings.  The  petition  prays 
for  an  injunction  restraining  the  prosecution 
of  the  distress  proceedings  and  for  the  ap- 
pointment' of  a  receiver  to  collect  the  rents 
pending  the  determination  of  plalntiiTs  ac- 
tion for  damages.  The  petition  further  aver- 
red that  the  premises  were  in  a  dilapidated 
condition  and  required  repair. — Statement  by 
editor. 

S.  C.  Crane,  of  Atlanta,  for  plaintiff  in 
error, 

T.  J.  Ripl«7,  of  Atlanta,  for  defendant  In 
error. 

BllXit  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(160  Ga.  203) 

HILL  et  aL  V.  WHORTON.    (Ro.   1675.) 
(Siq>reme  Court  of  Georgia.   Hay  14,  192D.) 

(SyUatw  ly  ihif  Court.) 

Descent  anil  distribution  ^s»90(5)  —  Nonsuit 
held  proper  under  pleadings  and  evidence  in 
action  by  heirs  to  recover  interests  and  rent. 

Under  the  pleadings  and  evidence  in  the 
case  the  court  did  not  err,  at  the  conclusion 
of  plaintiffs'  evidence,  in  granting  a  nonsuit. 

Error  from  Superior  Court,  Cobb  County; 
M.  C.  Tarver,  Judge. 

Action  by  I.  B.  Hill  and  others  against 
George  Whorton,  administrator  of  J.  R.  Ban- 
ister, deceased,  and  another.  Judgment  of 
nonsuit,  and  plaintiffs  bring  error.    Affirmed. 


L  B.  HiU,  B.  L.  HiU,  and  Minnie  Marler^ 
as    idaintiffs,    ffled    their    petiticn    against 
George  Whorton,  administrator  of  the  estate 
of  J.  B.  Banister,  deceased,  and  Porter  S. 
Stephens,  as  defendants,  alleging  that  plain* 
tiSa  were  heirs  at  law  of  a  J.  HUl,  and  that 
each  of  them  was  entitled  to  a  one^ighth  in- 
terest in  lot  of  land  Na  702,  in  the  Sixteenth 
district  and  Second  section  of  Cobb  county^ 
Ga.,  which  land  is  now  in  the  possession  of 
defendants,  who  refuse  to  admit  plaintiff  into 
Joint  possesslcMi  and  enjoyment;    that  John 
Banister  and  wife  deeded  said  land  to  O.  J. 
Hill  and  J.  P.  HiU  on  February  21, 1885,  such 
grantees  taking  possession  of  the  land  but 
not  recording  the  deed;  that  J.  P.  HIU  deed- 
ed said  land  to  J.  R.  Banister  in  January^ 
1887,  the  father  of  the  plaintiffs  not  Joining 
in  said  deed;  that  said  J.  B.  Banister  sup- 
pressed from  the  record  the  deed  from  John 
Banister,  and  wife  to  plaintiffs'  father  and 
J.  P.  HUl,  and  kept  said  deed  from  record 
untU  he  died,  and  the  same  was  found  among 
his  papers;  that  idaintlffs  had  no  knowledge 
whatever  of  the  existence  of  said  deed  to 
their  father  until  January  0,   1917;    that 
plaintiffs'  father  died  shortly  after  the  ex- 
ecution of  the  deed  to  him  and  J.  P.  HiU, 
leaving  plaintiffs  as  his  children,  who  were 
then  aged  from  4  to  8  years;  that  on  account 
of  plaintiffls'  want  of  knowledge  of  said  deed 
the  statute  of  Umitations  did  not  run  against 
them.    The  petition  prays  that  plaintiffs  re- 
cover a  three-eighths  interest  in  the  land  as 
weU  as  three-eighths  of  the  rents  and  profits* 
The  answer  denied  that  plaintiffs  had  any  in- 
terest in  said  land  and  set  up  adverse  posses- 
sion from  January  4,  1887,  to  January  22, 
1916. 

The  evidence  produced  by  plalntiffis  was  to 
the  effect  that  at  the  death  of  their  father  on 
April  8,  1898,  they  were  aged  respectively  10, 
8,  and  6  years ;  that  they  had  no  knowledge 
whatever  of  the  existence  of  the  deed  to  their 
father  and  J.  P.  Hill  until  Janiiary,  1917, 
when  they  were  called  to  the  office  of  an  ab- 
stracter of  tities  and  were  shown  the  deed  in 
question,  and  were  requested  to  sign  a  quit* 
daim  deed;  that  plaintiffs'  mother  is  dead. 
The  abstracter  of  tities  testified  that  he  did 
not  remember  who  gave  him  the  deed,  and 
that  he  sought  to  obtain  a  quitclaim  deed 
merely  to  close  a  break  in  the  chain  of  titie^ 
and  not  to  perfect  the  titie  aoquiied  by  ad- 
verse possession,  and  that  his  request  to  the 
plaintifib  to  sign  a  deed  was  made  on  hia  own 
motion. 

At  the  dose  of  plaintiffs'  case  a  nonsuit 

was  granted  upon  the  motion  of  defendants. 
— Statement  by  editor. 

H.  B.  MoBa  and  John  P.  Cheney,  both  of 
Marietta,  for  plaintiffls  in  error. 

J.  Z.  Foster,  of  Marietta,  for  defendant  in 
error. 

HILL,  J.  Judgment  affirmed.  AU  the  Jus* 
tices  concur. 


For  other  caaw  •••  uune  topic  and  KBT-NUMBBR  In  aU  Kay-Numbered  PlgeaU  and  Indezea 
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(160  Oa.  191) 

TURNER  V.   TURNER. 

* 

(Supreme  Court  oi  Georgia. 


(No.   1680.) 
Blay  18,  1920.) 


(SyUahui  5y  the  Court,} 

1.  Habeas  oorpaa  ^s&99(3)— Aa  batwaea  par- 
ents custody  of  minor  child  should  be  award- 
ed with  reference  to  Its  Interests. 

"In  all  cases  where  the  custody  of  any 
minor  child  or  children  is  involved  between  the 
parents  there  shall  be  no  prima  facie  right  to 
the  custody  of  such  child  or  children  in  the 
father,  but  the  court  hearing  such  issue  of 
custody  may  exercise  its  sound  discretion,  tak- 
ing into  consideration  all  the  circumstances  of 
the  case,  as  to  whose  custody  such  child  or 
children  shall  be  awarded  the  duty  of  the  court 
being  in  all  such  cases  in  exercising  such  dis- 
cretion to  look  to  and  determine  solely  what 
is  for  the  best  interest  of  the  child  or  chil- 
dren, and  what  will. best  prooaote  their  weUart 
and  happiness,  and  make  award  accordingly." 
Tippins  V.  Tippins,  147  Ga.  616,  05  S.  £.  113; 
Civil  Code.  {  3022(a)  (Acto  10l3,  p.  110). 

2.  Habeas  oarpsa  i^soesco^Custody  of  minor 
children  held  properly  awardad  to  tfce  mother. 

Under  the  pleadings  and  evidence  in  this 
habeas  corpus  proceeding,  it  does  ;iot  appear 
that  the  judge  of  the  superior  court  erred  in 
affirming,  on  certiorari,  the  judgment  of  the  or- 
dinary in  awarding  the  custody  of  the  children 
to  their  mother. 

Error  from  Superior  Court,  Putnam  Coun- 
ty;  J.  B.  Park,  Judge. 

Habeas  corpus  by  P.  S.  Turner  against 
IiUla  Turner,  for  custody  of  minor  children. 
Custody  awarded  to  defendant,  Judgment 
afflimed  on  certiorari,  and  plaintiff  brings 
error.    Affirmed. 

The  petition  of  P.  S.  Turner  alleged  that 
he  was  the  father  of  Solomon  Turner,  aged 
12,  and  Robert  Tumer,'aged  10  years;  that 
the  mother  of  said  diildren,  Lula  Solomon 
Turner,  had  taken  said  children  from  the 
custody  of  petitioner  and  was  harboring  and 
restraining  them  at  her  residence;  that  pe- 
titioner demanded  said  children  October  2, 
1918,  but  such  demand  was  refused;  that 
plaintiff  and  respondent  were  married  Octo- 
ber 22,  1904,  and  that  on  August  20,  1918, 
petitioner  filed  a  suit  for  divorce,  which  is 
now  pending;  that  respondent,  without  hav- 
ing obtained  a  divorce,  is  now  living  in 
adultery  with  a  man  who  is  also  married 
and  has  not  obtained  a  divorce,  and  that  by 
reason  thereof  respondent  is  not  a  fit  and 
proper  person  to  have  the  custody  and  con- 
trol of  said  children.  The  prajer  Is  for  the 
Issuance  of  a  writ  of  habeas  corpus. 

RsBpondentfs  answer  denied  that  she  had 
taken  away  from  petitioner  the  possession 
and  custody  of  the  children*  and  alleged  that 
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plaintiff  had  deserted  respondent  and  th9 
children  2%  years  before  the  filing  of  the 
answer,  and  had  never  provided  for  her  or 
the  children*  The  answer  admitted  that  re- 
spondent had  attempted  to  marry  the  person 
named  in  the  petition,  but  that  said  attempt- 
ed marriage  was  in  good  faith,  and  under 
the  belief  that  it  was  valid ;  that  when  re- 
spondent was  advised  by  counsel  that  said 
second  marriage  was  not  legal  she  Immedi- 
ately separated  from  said  man,  and  has  ever 
since  lived  apart  from  him. 

The  evidence  showed  that  plaintiff  and  re*- 
Q>ond6nt  had  separated  in  August,  1916^ 
and  had  never  lived  together  since ;  that  the 
wife  had  taken  the  two  children,  and  that 
they  had  been  supported  by  the  efforts  of  the 
wife  and  her  relatives  and  neighbors;  that 
plaintiff  received  an  Income  of  about  $60  a 
month  from  his  business ;  that  plaintiff  and 
respondeat  had  frequenUy  aua^rel^*  The 
evidence  tended  to  prove  the  averments  of 
the  answer  In  respect  to  respondent's  sec- 
ond marriage.  The  evidence  as  to  petition* 
er's  character  was  conflicting. — Statement  by 
editor. 


Boy  D,  StubbB  and  R.  C.  Jenkins,  both  of 
Eatonton,  for  plaintiff  In  error. 

Davidson  &  Callaway,  of  Satonton*  for 
defendant  In  error. 

ATKINSON,  J,    Judgpnent  afllrmi^. 
TLU  the  Justices  concur. 


(150  Oa.  101) 
WILKINSON  V.  LEE.     (No.  1622.) 

(Supreme  Court  of  Georgia.    April  14,  1920.) 

{ByttabuM  hy  fke  C&wri,) 

Infants  ^=9 1 9— Award  of  custody  of  ohild  to  de- 
fendant held  proper. 

The  court  did  not  abase  its  discretion  in 
awarding  the  custody  of  tiie  child  to  the  de* 
fendant.  None  of  the  assignments  of  error 
show  cause  for  a  reversal  of  the  judgment. 
Compare  Lamar  v.  Harris,  117  Ga.  003,  44  S. 
£.  866,  and  authorities  cited  therein. 

Brror  from  Superior  Court,  DeKalb  Goun- 
iy;   C.  W,  Smith,  Judge. 

Proceeding  between  R.  A.  Wllkinsott  and 
Mrs.  Blceta  Lee.  Judgment  fbr  the  latter, 
and  the  former  brings  error.    Affirmed. 

King  ft  Johnson,  of  Covington,  for  plain- 
tiff in  error. 

Hooper  Alexander,  of  Atlanta,  and  L.  B. 
Norton,  of  Llthonla,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed*  All 
the  Justices  concur. 


^fSOJfOT  oUmf 
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060  Qa.  97) 

MACKLE  CONST.  CO.  et  al.  v.  SMITH. 

(No.  1560.) 

(Supreme  Conrt  of  Georgia.    April  14,  1020.) 

(Syllahua  hy  the  Oowi.) 

Creditors  without  lien  heid  not  entitled  to  In- 
junction Against  transferring  or  Incumbering 
real  estate. 

"Creditors  without  lien  caunot,  as  a  gen- 
eral rule,  enjoin  their  debtors  from  disposing 
of  property,  nor  obtain  injunction  or  other  ex- 
traordinary relief  in  equity."  Civ.  Code  1910, 
§  5495.  Irrespective  of  the  question  of  whethei 
there  were  valid  grounds  for  rescission  of  the 
contract  of  January  10,  1919,  applying  the  fore- 
going provisions,  it  was  error,  under  the  plead- 
ings and  evidence,  to  enjoin  the  defendants  from 
transferring,  selling,  or  incumbering  their  real 
estate. 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Action  for  Injunction  by  J.  R.  Smith 
against  the  Mackle  Construction  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

McDanlel  &  Blaclc  and  Norman  I.  Miller, 
all  of  Atlanta,  for  plaintiffs  in  error. 

R.  R.  Arnold,  Dodd  &  Dodd  and  Herbert  J. 
Haas,  all  of  Atlanta,  for  defendant  In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  GILBERT,  J., 
absent  for  providential  cause. 


J.  O.  Barron,  R.  N.  Hardeman,  and  F. 
Holmes  Johnson,  all.  of  Gray,  for  plaintiff  in 
error. 

Doyle  Campbell,  SoL  Gen.,  of  Monticello, 
for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  LUKS,  J.,  concur. 


(25  Ga.  App.  239) 

CHAPMAN   V.   STATE.    (No.    11246.) 

(Court  of  Appeals  of  Gkorgia,  Division  No.  1. 

April  14,  1920.) 

(8yUahu9  ^  thfi  Court.) 

1.  Charge  of  court. 

When  considered  in  connection  with  all 
the  facts  of  the  case  and  the  statement  of  the 
judge  in  his  order  overruling  the  motion  for 
a  new  trial  and  in  the  light  of  the  entire  charge, 
there  is  no  reversible  error  in  any  of  the  ex- 
cerpts from  the  charge  of  which  complaint  is 
made. 

2.  Criminal  law  ^=s>ll60  —  Approved  verdiot 
supported  by  some  avldenoe  oannot  be  dis- 
turbod. 

.  This  conrt  has  no  authority  to  set  aside 
a  verdict  approved  by  the  judge,  where  the 
record  shows  no  error  of  law  and  there  is 
evidence  to  support  the  verdict 

Error  from  Superior  Court,  Jones  County; 
J.  B.  Park,  Judge.' 

Proceedings  between  the  State  and  George 
Chapman,  and  from  the  judgment  Chapman 
brings  error.    Affirmed. 


(25  Qa.  App.  1S5) 

GEORGIA  LAND  ^  SECURITIES  CO.  V. 
CHAPMAN.     (No.  11240.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

April  13,  1920.) 

(BylldbuM  hy  the  Court,) 

1.  Admissibility  of  evidenoe. 

The  court  erred  in  admitting  the  documen- 
tary evidence,  referred  to  in  the  first  special 
ground  of  the  motion  for  a  new  trial,  solely 
for  the  purpose  of  comparison  as  to  the  defend- 
ant's handwriting.  Under  all  the  facts  of  the 
case  this  evidence  should  have  gone  to  the  jury 
without  any  restrictions  whatever. 

*  » 

2.  Appeal  and  error  ^==>302(3)  —  Motion  for 
new  trial  not  setting  out  expected  answer  to 
excluded  question  Is  defective. 

A  ground  of  the  motion  for  a  new  trial  as 
to  the  court's  refusal  to  allow  a  witness  to  an- 
swer a  certain  question,  which  does  not  show 
that  at  the  time  of  the  ruling  complained  of 
the  court  was  informed  as  to  the  answer  ex- 
pected from  the  witness,  is  too  defective  to  be 
considered. 


3.  Trial  ^=3»l  1 8— Permission  to  oounsel  to  read 
from  Georgia  Reports  and  to  argue  that  the 
decision  was  controlling  was  error. 

The  court  erred  in  allowing,  over  the  objec- 
tions of  the  plaintiff,  the  defendant's  counsel  to 
read  to  the  jury  a  case  from  the  Georgia  Re- 
ports, and  to  argue,  in  effect,  that  the  decision 
of  the  Supreme  Court  in  that  case,  under  the 
facts  of  both  cases,  was  controlling  as  to  a 
vital  issue  in  the  case  |)eing  tried.  Douglass 
V.  Boynton,  59  Ga.  284;  Hudson  v.  Hudson,  90 
Ga.  581,  16  S.  E.  349(3) ;  Central  of  Georgia 
Ry.  Co.  V.  Hardin,  114  Ga.  548,  40  S.  E.  738(5). 

4.  Trial  €s»255(l5)— Failure  to  charge  even 
without  request  as  to  effect  of  testimony  of  a 
witness  who  has  knowingly  testified  falsely 
held  erroneous. 

The  court  having  charged  the  jury  upon  the 
subject  of  the  impeachment  of  witnesses,  it 
was  error,  under  all  the  facts  of  the  case,  to  fail 
to  instruct  them,  even  in  the  absence  of  an  ap- 
propriate written  request  that,  if  a  witness 
swear  willfully  and  knowingly  falsely,  his  testi- 
mony ought  to  be  disregarded  entirely,  unless 
corroborated  by  circumstanoes  or  other  unim- 
peached  evidence. 

5.  Motion  for  new  trial. 

The  special  grounds  of  the  motion  for  a 
new  trial  not  dealt  with  above  are  either  with- 
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out  substantial  merit,  or  show  errors  which  are 
*Jot  likely  to  recur  upon  another  trial. 

6.  Question  not  decideil. 

As  there  must  be  another  trial  of  the  case 
on  account  of  the  several  errors  pointed  out, 
the  sufficiency  of  the  evidence  to  support  the 
verdict  is  not  passed  upon. 

Error  from  Superior  Court,  Liberty  Coun- 
ty ;  W.  W.  Sheppard,  Judge. 

Action  between  the  Georgia  Land  &  Secu- 
rities Company  and  D.  L.  Chapman.  Judg- 
ment for  the  latter,  and  the  former  brings 
error.    Reversed. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
in  error. 

Parker  &  Parker,  of  Waycroaa,  for  de- 
fendant in  error. 

BROYLES,  C.  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(25  Ga.  App.  162) 

PITTS  SHOE  CO.  V.  STEIN.     (No.   11306.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  8,  1920.) 

(SvUahus  hy  the  OouriJ 

1.  Sales  ^=s>354 (8)— Answer  In  aotion  for  prioe 
of  shoes  alleging  rescission  and  offer  to  re« 
turn,  held  not  demurrable. 

The  conrt  properly  overruled  the  demurrers 
to  the  answer  of  the  defendant,  as  the  answer 
in  not  subject  to  the  criticisms  made  by  either 
the  general  demurrer  or  the  special  demurrers. 

2.  Contracts  ^s»34 1— Pleading  of  total  failure 
of  oonsideratlott  Inoindes  partial  failure. 

While  a  plea  of  total  failure  of  considera- 
tion includes  partial  failure  of  consideration, 
paragraph  4  of  the  answer  in  this  case  was 
in  fact  a  plea  of  partial  failure  of  consideraticm, 
and  there  was  evidence  introduced  showing  the 
extent  to  which  the  consideration  had  failed. 
"Partial  payment,  with  knowledge  of  the  de- 
fective condition,  will  not  estop  the  buyer  from 
pleading  partial  failure  of  consideration."  Civ. 
Code  1910,  f  4137.  See,  also,  Atkins  v.  Cobb, 
56  Oa.  86(6);  Pearson  v.  Brown,  105  Oa.  802, 
31  S.  E.  746(2). 

3.  Ruling  on  motion  for  new  trial. 

There  was  ample  eridence  to  support  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  City  Court  of  Thomasville;  W. 
H.  Hanmiond,  Judge. 

Action  by  the  Pitts  Shoe  Company  against 
A.  Stein.    Demurrers  to  answer  overruled, 


and  judgment  for  defendant,  motion  for  new 
trial  denied,  and  plaintiff  brings  error.  Af- 
firmed. 

The  action  was  to  recover  the  price  of  a 
shipment  of  shoes.  Defendant's  answer  ad- 
mitted the  shipment  of  the  shoes,  but  alleged 
that  the  sale  was  made  to  defendant  of 
leather  shoes  subject  to  inspection  and  ap- 
proval; that  on  inspection  the  shoes  were 
found  to  have  been  made  of  paper  and  other 
inferior  material,  which  had  been  painted  or 
varnished  in  such  a  skillful  manner  as  to 
have  the  appearance  of  genuine  leather 
shoes;  that  plaintiff  manufactured  said 
shoes  in  that  manner  for  the  purpose  of  de- 
ceiving defendant,  as  well  as  defendant's  cus- 
tomers; that  defendant  on  discovering  the 
character  of  such  shoes  immediately  wrote 
to  plaintiff  informing  it  that  the  shoes  were 
not  acceptable,  and  requested  plaintiff  to  give 
him  directions  for  return  of  goods;  that 
plaintiff  failed  and  refused  to  give  such  dl« 
rections,  and  that  defendant  is  still  ready 
and  willing  to  return  said  goods,  and  still 
has  the  same  in  his  ];)os8ession,  subject  to 
plaintiff's  disposition  of  the  same;  that  de- 
fendant paid  plaintiff  $100  on  the  price  be- 
fore inspection.  Defendant  further  alleges 
that  there  was  no  agreement  between  plaiur 
tiff  and  defendant  as  to  the  price  of  the 
goods  stated,  and  that  the  fair  market  value 
of  the  goods  as  they  were  received  by  defend- 
ant is  $50,  and  that  defendant  has  already 
overpaid  the  account  in  the  sum  of  $50,  for 
which  amount  he  prays  judgment;  that  for 
want  of  mutuality  there  has  never  bciien  any 
contract,  express  or  implied,  between  plain- 
tiff and  defendant  resfpecting  the  particular 
goods  shipped,  and  that  defendant  is  entitled 
to  judgment  against  plaintiff  for  $100,  liie 
amount  paid  by  him  to  plaintiff  under  the 
misapprehension  aforesaid;  that  plaintiff 
having  breached  its  implied  warranty  that 
the  goods  were  merchantable  and  reasonably 
suited  to  the  use  intended,  and  the  actual 
value  of  goods  having  been  overpaid  to  plain- 
tiff in  the  sum  of  $50,  defendant  should  have 
judgment  for  that  amount;  that  defendant 
is  entitled  to  reasonable  storage  charges  on 
the  goods  in  question  in  the  sunf  of  $5  per 
month  since  October  15,  1918,  to  the  time  of 
trial. — Statement  by  editor. 

J.  U.  Merritt,  of  Thomasville,  and  W.  S. 
Dillon  and  Wm.  J.  Davis,  Jr.,  both  of  Atlan- 
ta, for  plaintiff  in  error. 

Clifford  E.  Hay,  of  Thomasville,  for  de- 
fendant in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J^  and  STEPHENS,  J., 
concur. 
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(26  Oa.  App.  ySX) 

TENNESSEE,  A.  &  G.  R..CO.  v.  T1MM0N8. 

(No.  11282.) 

(Court  of  Appeals  of  Georgia,  Dtvifltoa  Now  2. 

April  8»  1920.) 

i8yllahu$  5y  ike  CouriJ 

1.  Watore  and  water  oonrsoa  ^S9l79(l)— Pe- 
tition In  notion  againat  railroad  for  overllow 
and  bacicing  up  of  wator  oa  land  liold  to  state 
a  oauae  of  aotion. 

The  petition  as  amended  set  out  a  cause  of 
action,  and  the  court  did  not  err  in  oyerruling 
the  general  demurrer  thereto. 

2.  Appeal  and  error  ^==>222— After  oortlflcatton 
of  bill  of  exceptione,  objection  that  amended 
motion  for  new  trial  was  not  formally  i^i- 
proved  was  too  lata. 

*'Wben  it  appears  from  a  bill  of  ezceptiona 
that  a  motion  for  a  new  trial  was  amended,  and 
the  amendment  to  the  motion  is  specified  is 
the  bill  of  exceptions  as  one  of  the  papers  ma- 
terial to  a  proper  consideration  of  the  errors 
assigned,  it  is  too  late,  after  the  certification 
of  the  bOl  of  exceptions,  to  raise  the  objection 
that  the  grounds  of  the  amendment  to  the  mo- 
tion were  not  formally  approved  by  the  trial 
judge.  Acts  1911,  p.  150,  |  3.'*  Carraway  t. 
State,  16  Ga.  App.  161,  84  8.  B.  615  (1).  See, 
also,  Chicago  &  Northwestern  Hy.  t.  EUiott, 
16  Qa.  App.  388,  85  &  £1  616  (1);  Farmers' 
Mutual  Fire  Association  v.  Steed,  20  Ga*  App. 
329.  830,  93  S.  £.  75. 

3.  Limitation  of  notions  ^==>20(i(l)— instruc- 
tion  as  to  recovery  for  damage  from  backing 
up  of  water  behind  railroad  embanlcment  held 
erroneous,  as  possibly  not  limiting  damages 
to  acts  of  negilgenoe  within  four  years. 

In  the  trial  of  a  suit  for  a  continuing  nui- 
sance, consisting  of  damages  to  crops  and  land 
by  reason  of  the  oYerflow  and  backing  up  of 
waters  alleged  to  haye  been  caused  by  an 
embankment  of  a  railroad  company,  it  being 
contended  by  the  plaintiff  that  the  .company, 
after  the  building  of  the  embankment  and  drain 
or  trestle  thereunder,  permitted  and  caused 
cross-ties,  trash,  and  rubbish  to  be  thrown 
into  the  creek  running  under  the  embankment, 
thereby  damming  up  the  flow  of  the  water  and 
causing  tiie  same  to  back  np  and  overflow  the 
lands  of  the  plaintiff,  any  negligence  on  the 
part  of  the  company  in  the  construction  of  the 
roadway  or  embankment,  or  any  acts  of  neg- 
ligence on  the  part  of  the  company  more  than 
four  years  prior  to  the  bringing  of  the  suit, 
would  be  barred  by  the  statute  of  Umitationa, 
and  the  plaintiff,  if  he  recovered  at  all,  would 
be  entitied  to  recover  only  damages  caused  by 
the  negligence  of  the  company  within  the  peri- 
od of  four  years  prior  tp  the  bringing  of  the 
suit  It  was  therefore  error  for  the  court, 
upon  the  trial  of  the  case,  to  charge  the  jury 
in  the  following  language:  "I  charge  you,  as 
a  matter  of  law,  the  plaintiff,  the  owner  of  this 
property,  is  entitlet^   to   have  the  water  flow 


from  his  property  in  its  natural  way,  and  if 
the  defendant  raUroad  company,  in  construct- 
ing their  railroad,  or  in  keeping  and  maintain- 
ing their  railroad,  did  within  the  four-year  peri- 
od obstruct  this  flow  of  the  water  in  either  of 
the  ways  charged  by  the  plaintiff  in  liis  peti- 
tion, to  such  an  extent  that  it  overflowed  and 
damaged  his  land  in  the  way  be  has  alleged, 
then  in  that  event  he  would  be  entitied  to  re- 
cover just  suc^  damages  as  yon  think  from 
the  evidence  has  accrued  to  him  by  reason  of 
the  defendant's  negligence.'*  This  charge,  con- 
necting up  the  constructioB  with  the  other 
acts  of  negligence  alleged  to  have  been  com- 
mitted within  four  years  prior  to  the  bringing 
of  the  suit,  tended  to  cause  the  jury  to  take 
into  consideration  any  defective  construction 
of  the  drain  or  trestie  as  a  part  of  the  negli- 
gence of  the  defendant  company  for  which  a 
recovery  conld  be  liad. 

Error  from  Superior  Court,  Walker  Comi- 
ty ;  Moaes  Wright,  Judge. 

Action  by  S.  F.  Timmons  against  the  Teai- 
nessee,  Alabama  &  Georgia  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed. 

The  amended  petition  alleged  that  defend- 
ant railroad  company,  having  located  its 
tracks  immediately  east  of  plaintiff's  lands, 
constructed  a,  conaiderable  embankment  on 
its  right  of  way  in  tlie  year  1891  and 
across  the  course  of  a  stream  running 
through  plaintiff's  land ;  that,  to  permit  the 
passage  of  the  stream,  defendant  put  In  a 
small  tile  through  such  embankment;  that 
such  tile  was  not  large  enough  to  permit  the 
water  of  such  stream  to  pass  during  and 
after  hard  or  excessive  rainfalls,  as  the  re- 
sult of  which  much  mud  and  earth  collected 
at  or  near  the  tile,  causing  a  great  lake  of 
water  to  stand  on  plalntifTs  land,  frequ^tly 
submerging  about  5  acres  thereof,  daniag^g 
plaintifl!'s  crops;  that  such  condition  had 
existed  for  several  years;  that  defendaiit 
has  negligently  thrown  or  left  decayed  crosn- 
ties  and  other  wreckage  In  such  streai^, 
which  It  negligttitly  failed  to  remove,  cans' 
Ing  obstructions  which  largely  contributes  to 
the  injury  to  plaintiff's  land.  A  second 
amendment  to  the  petition  sets  forth  in  de- 
tail the  damages  which  have  accrued  to  plain- 
tiff for  the  years  from  ldl4  to  1918,  both  in- 
elusive. — Statement  by  editor. 

Shattuck  &  Shattuck,  of  La  Fayette,  for 
plaintiff  in  error. 

Henry  &  Jackson  and  D.  F.  Pope^  all  of 
La  Fayette,  for  defendant  in  error* 

SMITH,  J«    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con* 
cur. 


< 


6s9For  other  cases  see  same  toplo  and  KOT-NiniBBB  in  aU  Key-Numbered  Digests  and  Indexes 


Ga.)  SMITH  V. 

(108 
(150  Ga.  197) 

HODGES  V.  EARLE  ^t  al.     (No.  1706.) 

(Supreme  Court  of  Georgia.     May  13,  1920.) 

(SyllabuM  hy  the  Court,) 

Award  of  custody  of  children. 

Under  the  evidence,  the  court  did  not  abuse 
the  discretion  allowed  by  law  in  awarding  the 
minor  children  to  the  defendants. 

Error  from  Superior  Court,  Hart  County; 
W.  L.  Hodges,  Judge. 

Proceeding  by  Ada  Hodges  against  Ed. 
Earle  and  others.  Involving  the  custody  of 
minor  children.  Custody  awarded  to  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

J.  A.  McDuff  and  A.  S.  Skelton,  both  of 
HartweU,  for  plaintiff  In  error. 

McCurry  &  Zellars,  of  Hartwell,  for  de- 
fendants In  error. 

GILBERT,  J.  Judgment  afflnped.  All  the 
Justices  concur. 


(IfiO  Oa.  118) 

SMITH  et  al.  v.  JOHNSON  et  ai.    (No.  1584.) 

(Supreme  Court  of  Georgia.    April  15,  1920.) 

(SyUdbus  by  the  Court,) 

Vendor  and  purchaser  <d=:9299( I)— Petition  for 
receiver  to  prevent  waste  by  alleged  pnirohas- 
er  held  properly  granted. 
The  judge  did  not  err,  on  conflicting  evi- 
dence, in  appointing  a  recseiver  as  prayed.    Viz- 
ard v.  Moody,  117  Ga.  67,  43  S.  B.  426;   Hun- 
ter V.  Bowen,  137  Ga.  258,  73  S.  E.  380(2). 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Petition  by  Charley  Johnson  and  another 
against  J.  ,M.  Smith  and  Nora  Z.  Smith. 
Judgment  appointing  a  receiver,  and  the 
Smiths  bring  error.     Affirmed. 

The  petition  alleges  that  plaintiff  Charley 
Johnson  holds  the  legal  title  to  specified 
land,  and  that  plaintiff  W.  O.  Sanders  is  the 
hold^  of  a  bond  for  title  to  said  land,  and 
that  said  Sanders  has  paid  the  purchase 
price  and  is  entitled  to  possession  of  the 
premises;  that  defendant  John  M.  Smith,  in 
the  spring  of  1912,  entered  into  a  purchase 
agreement  with  plaintiff  Charley  Johnson, 
by  which  he  agreed  to  pay  $600  for  such 
land,  $1  being  paid  in  cash,  and  the  balance 
in  two  notes,  one  for  $99,  and  the  other  for 
$500 ;  that  a  bond  for  title  was  delivered  by 
plaintiff  Johnson  to  said  Smith;  that  the 
$99  note  has  been  paid,  but  the  $500  note 
has  not  been  paid,  and  judgment  has  been 
obtained  thereon;  that  a  fi.  fa.  was  Issued 
from  the  city  court  on  the  suit  above  men- 
tioned, and  said  land  was  advertised  to  be 
sold  by  the  sheriff  In  November,  1916,  but 
before  the  sale  the  said  Smith,  in  an  effort 
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to  stop  the  same,  rendered  to  the  sheriff  a 
paper  purporting  to  be  an  affidavit  of  ille- 
gality, which  the  sheriff  refused  to  accept, 
whereupon  a  paper  was  tendered  to  the  sher- 
iff, accompanied  by  a  pauper's  affidavit,  in 
which  defendant  Nora  Z.  Smith  claimed  the 
property  as  hers,  but  the  sheriff  refused  to 
accept  such  paper  and  sold  the  property; 
that  thereupon  the  sheriff  proceeded  to  put 
the  purchaser  in  possession,  and  Nora  Z. 
Smith  presented  a  petition  to  the  judge  of 
the  superior  court,  alleging  that  she  ovnied 
the  land  under  a  bond  for  title  from  plain- 
tiff Johnson,  whereupon  the  said  judge 
granted  a  temporary  restraining  order  and 
directed  the  claim  to  be  filed ;  that  such  in- 
junction suit  came  on  for  trial,  and  the  in- 
junction was  refused,  a  motion  for  new  trial 
was  denied,  and  the  cause  dismissed;  that 
the  claim  has  been  tried  in  said  court,  and 
a  verdict  rendered  in  favor  of  plaintiff  John- 
son, and  a  new  trial  denied;  that  plaintiff 
Johnson  has  never  executed  a  bond  for  title 
to  said  defendant  Nora  Z.  Smith,  and  has 
never  seen  such  a  paper;  that  defendants 
are  committing  waste  on  said  land  and  us- 
ing it  for  their  own  profit,  to  the  exclusion 
of  plaintiffs,  and  that  said  defendants  are 
insolvent;  that  unless  defendants  are  pre- 
vented from  so  acting  they  will  involve 
plaintiffs  in  a  multiplicity  of  suits,  and  will 
continue  to  hold  possession  of  such  land  by 
means  of  poverty  affidavits  without  the  pay- 
ment of  any  rent  or  remuneration  to  plain- 
tiffs. The  petition  prays  for  the  appoint- 
ment of  a  receiver  and  for  an  Injunction  re- 
straining defendants  from  interfering  with 
plaintiffs  in  securing  the  possession  of  the 
premises. 

The  answer  denied  the  allegations  of  fact 
in  the  petition,  except  that  plaintiff  John- 
son made  a  bond  for  deed  to  defendant 
John  M.  Smith,  but  alleged  that  said  con- 
tract was  rescinded  in  July  or  August,  1912, 
and  that  defendant  Nora  Z.  Smith  assumed 
the  liability  on  the  contract  of  said  John  M. 
Smith,  and  that  plaintiff  Charley  Johnson 
executed  and  delivered  to  Nora  Z.  Smith  a 
bond  for  title,  and  that  thereafter  said  John 
M.  Smith  has  had  no  interest  in  said  proper- 
ty ;  that,  while  the  sheriff  refused  to  accept 
the  claim  of  defendant  Nora  Z.  Smith,,  the 
court  by  order  required  him  to  accept  the 
same;  and  that  the  verdict  rendered  in  fa- 
vor of  John  M.  Smith,  as  alleged  in  the  pe- 
tition, has  been  reversed  by  the  Supreme 
Court — Statement  by  editor. 

M.  B.  Eubanks,  of  R^ne,  for  plaintiffs  in 
error. 

C.  I.  Carey,  of  Home,  for  defendants  in  er- 
ror. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  GILBERT,  J., 
absent  for  providential  cause. 


^s^For  other  cases  see  same  topic  and  KST-NUMBBR  in  all  Key-Numbered  Pigeata  and  Indexaa 
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SNELLGROVE  V.  DINGELHOEF. 

DINGELHOEF  V.  SNELLGROVE. 

(Nos.  10771,  10794.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12,  .1920.) 

(Byllahus  "by  the  Court,) 

SalM    <3=:»38(9),    114,    119,    178(1),    391(4)— 
Executed  sale  may  be  resoinded  for  fraud; 
accepted  delivery  of  property  materially  dif- 
ferent from  that  oontraoted  for  passes  no 
title;    buyer  discovering  fraud  may  rescind 
and  recover  price  paid  upon  malcing  restitu- 
tion. 
An  executed  sale  may  be  rescinded  on  ac- 
count of  actual  fraud;    and,  since  fraud  voids 
all  contracts,  no  title  to  the  property  passes 
under   such  sale.     Also,   under   a   contract   of 
sale  where  the  property  actually  delivered  is 
materially  different  from  that  contracted  for, 
its  acceptance  by  the  buyer  iu  ignorance  of  such 
material  difference  constitutes  no  sale,  and  no 
title  passes.     Id.  either  case  the  buyer  may, 
upon  the  discovery  of  the  fraud,  rescind  the 
contract  of  sale,  and,  upon  making  or  offering 
restitution,  recover  from   the  seller  the   pur- 
chase money  which  has  been  paid  to  the  seller, 
(a)  Where  a  seller  agrees  with  a  buyer  to 
sell  to  the  latter  a  new  automobile,  and  after- 
wards, in  pursuance  of  this  agreement  and  up- 
on receipt  of  the  purchase  price,  delivers  to  the 
buyer  a  secondhand  automobile,  which  has  been 
repainted  and   worked   over  to   resemble   one 
that  is  new,  with  intent  to  deceive  the  buyer, 
such  conduct  on  the  part  of  the  seller  may 
amount  to  actual  fraud,  and  the  buyer,  having 
been  deceived  thereby,  may,  upon  discovery  of 
the  fraud,  rescind  the  sale,  and,  upon  restor- 
ing, or  offering  to  restore,  the  property  to  the 
seller,  the  buyer  is  entitled  to  recover  the  pur- 
chase money  paid  to  the  seller. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Suit  by  J.  F.  Snellgrove  against  O.  Von 
B.  Dingelhoef.  Judgment  of  nonsuit  and 
plaintiff  brings  error,  and  defendant  takes 
a  cross-bill  of  exceptions.  Reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bill. 

Snellgrove  contracted  with  Dingelhoef  for 
the  purchase  of  an  automobile,  but  no  par- 
ticular automobile  was  selected  at  the  time. 
It  was  expressly  agreed  and  understood  that 
a  new  automobile  was  later  to  be  delivered. 
In  pursuance  of  this  agreement  Dingelhoef 
later,  on  receipt  of  the  purchase  money  from 
Snellgrove,  delivere<}  to  the  latter's  repre- 
sentative an  automobile  which  Snellgrove  re- 
ceived while  ill,  but  after  his  recovery,  and 
after  using  the  automobile,  he  discovered  on 
close  inspection  that,  Instead  of  being  a  new 
one,  as  contracted  for,  it  was  an  old,  or  sec- 
ondhand one  repainted  and  worked  over  to 
resemble  a  new  one.    Snellgrove  immediately 


upon  this  discovery  tendered  it  back  to 
Dingelhoef,  and  demanded  of  him  the  re- 
turn of  the  purchase  money.  Dingelhoef  re- 
fused to  accept  the  automobile  or  to  return 
the  purchase  money.  Snellgrove  thereupon 
brought  suit  to  recover  the  money.  Upon  the 
trial  of  the  case,  the  evidence  having  shown 
the  foregoing  state  of  facts,  the  trial  judge 
nonsuited  the  plaintiff,  and  the  plaintiff  ex- 
cepted. The  petition,  which  alleged  substan- 
tially the  same  facts,  was  sustained  as  against 
the  defendant's  general  demurrer,  and  he  ex- 
cepts by  cross-bilL 

Hines,  Hardwick  &  Jordan,  of  Atlanta,  for 
plaintiff  in  error. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, for  defendant  in  error. 

STEPHENS,  J.  (after  steting  the  facts  as 
above).  No  title  passes  to  the  vendee  where 
an  executed  sale  of  personal  property  has 
been  induce^  by  actual  fraud  on  the  part  of 
the  seller.  Johnson  v.  Harley,  121  Ga.  83, 
48  S.  E.  685,  and  cases  there  cited.  "Fraud 
voids  all  contracts."  Civil  Code  1910,  {  4264. 
"Fraud  may  exist  from  misrepresentation  by 
either  party,  made  with  design  to  deceive, 
or  which  does  actually  deceive  the  other 
party ;  and  in  the  latter  case  such  misrepre- 
sentation voids  the  sale.  ♦  ♦  ♦  Such  mis- 
representation may  be  perpetrated  by  acts 
as  well  as  words,  and  by  any  artifices  de- 
signed to  mislead.  ♦  ♦  ♦"  Civil  Code  1910, 1 
4113.  "Concealment  of  material  facts  may  in 
itself  amount  to  a  fraud  ♦  ♦  •  where 
one  party  knows  that  the  other  is  laboring 
under  a  delusion  with  respect  to  the  prop- 
erty sold  or  the  condition  of  the  other  par- 
ty, and  yet  keeps  silent,"  qr  "where  the 
concealment  is  of  intrinsic  qilalities  of  the 
article  which  the  other  party,  by  the  exercise 
of  ordinary  prudence  and  cautibn,  could  not 
discover."  Civil  Code  1910,  {  4114.  "Where 
one  party  to  a  contract  of  saleVknows  that 
the  other  is  laboring  under  a  deluaion  or  mis- 
take with  respect  to  a  material  fait  affecting 
the  value  of  the  property,  and  not  bnly  keeps 
silence  with  respect  thereto,  but  w  artifice 
adds  color  and  credence  to  the  delusion  or 
mistake,  he  is  guilty  of  fraud  equivalent 
to  an  express  misrepresentation."  Marietta 
Fertilizer  Co.  v.  Beckwith,  4  Ga.  A^.  245, 
61  S.  E.  149. 

While  the  fraud  must  arise  out  of  a  "^alse 
representation  of  an  existing  fact,  such  ^P- 
reeentatlon  may,  at  the  same  time,  b^  & 
warranty.  Larey  v.  Taliaferro,  67  Ga.  4^ 
Dye  V.  Wall,  6  Ga.  684;  Newman  v.  Clal 
Ca,  107  Ga.  89,  93,  32  S.  E.  943 ;  14  Am. 
Eng.  Ency.  Law  (2d  Ed.)  168.  While  a  breac! 
of  warranty  will  not  annul  an  executed  salj 
(Civil  Code  of  1910,  {  4136),  yet  where  thj 
warranty  also  amounts  to  a  fraud,  whlci 
voids  all  contracts,  such  sale  may  be  annulh 
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and  rescinded.  Whether  or  not  the  defend- 
ant warranted  the  automobile  to  be  a  new 
one,  he  certainly,  by  his  conduct  In  deliver- 
ing to  the  plaintiff  an  automobile  repainted 
and  worked  over  to  resemble  a  new  one,  and 
which  deceived  him,  represented  the  automo- 
bile which  he  sold  as  being  new.  This  was 
a  false  representation  of  an  existing  fact; 
and,  If  it  was  material  and  induced  the  plain- 
tiff to  accept  something  entirely  different 
from  that  which  he  had  contracted  for,  it 
clearly  was  a  fraud  which,  upon  Its  dis- 
covery and  a  tender  of  the  property  back  to 
the  seller,  entitled  the  plaintiff  to  rescind 
the  trade  and  recover  the  purchase  money. 
See,  in  this  connection,  Silvey  v.  Tift,  123 
Ga.  804.  51  S.  E.  748,  1  L.  R.  A.  (N.  S.)  886 ; 
Hoyle  V.  Southern  Sawworks,  105  Ga.  123, 
31  S.  E.  137;  Cohen  v.  Lasky,  102  Ga.  846, 
30  S.  E.  531;  Bast  Tennessee,  V.  &  G.  Ry.  Co. 
V.  Hayes,  83  Ga.  558,  560,  10  S.  E.  350. 

Where  the  plaintiff  contracts  to  buy  one 
thing  and  the  vendor  delivers  to  him  a  thing 
entirely  different,  there  is  no  contract  of  sale 
as  respects  the  property  actually  delivered, 
and  therefore  no  passing  of  the  title  to  such 
property.  In  Varley  v.  Whipp,  [1900]  1  Q. 
B.  513,  "the  plaintiff  agreed  to  sell  and  the 
defendant  to  buy  a  reaping  machine,  which 
the  defendant  had  never  seen,  and  which  the 
plaintiff  stated  to  have  been  new  the  previous 
year,  and  to  have  been  used  to  cut  only  50 
or  60  acres.  The  machine  was  delivered, 
and  shortly  afterwards  the  defendant  wrote 
complaining  that  it  did  not  correspond  with 
the  plaintiff's  statements.  After  some  fur- 
ther correspondence  the  defendant  returned 
the  machine.  In  an  action  to  recover  the 
price,  held,  that  there  was  a  contract  for 
the  sale  of  goods  by  description,  within 
the  meaning  of  the  Sale  of  Goods  Act  1893, 
I  13,  and  therefore  by  that  section  there 
was  an  implied  condition  that  the  goods 
should  correspond  with  the  description;  that 
there  had  been  no  acceptance  of  the  machine 
by  the  defendant  within  the  meaning  of  sec- 
tion 35;  that  the  property  had  not  passed 
to  the  defendant  within  the  meaning  of  sec- 
tion 17,  and  the  plaintiff  was  not  entitled  to 
recover."    Channell,  J.,  In  the  opinion,  said: 

"The  case  turns  on  a  fine  point,  namely, 
whether  the  words  used  by  the  seller  with  re- 
gard to  the  machine  were  part  of  the  descrip- 
tion, or  merely  amounted  to  a  collateral  war- 
ranty. If  the  property  in  the  machine  passed 
prior  to  July  2  [the  date  upon  which  the  buyer 
undertook  to  rescind  the  sale],  nothing  that 
the  buyer  could  do  afterwards  would  divest  it. 
The  question  is,  Did  the  property  pass?  The 
machine  which  was  to  be  sold  had  never  been 
seen  by  the  buyer,  and  it  was  not  the  property 
of  the  seller  at  the  time.  It  was  described  as 
being  at  Upton,  as  being  a  self-binder,  as  being 
nearly  new,  and  as  having  been  used  to  cut 
only  50  or  60  acres.  All  these  statements  were 
made  with  regard  to  the  machine,  and  we  have 
to  consider  how  much  of  these  statements  was 
identification  of  the  machine,  and  how  much 
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was  mere  collateral  warranty.  •  ♦  •  Then 
when  did  the  property  pass?  Not  when  the  ma- 
chine was  put  on  the  railway,  for  the  vendor 
could  not  make  the  property  pass  by  putting 
on  the  railway  that  which  did  not  fulfill  the 
implied  condition.  The  earliest  date  therefore 
at  which  the  property  could  be  said  to  pass 
would  be  when  the  machine  was  accepted  by 
the  purchaser.    But  it  never  was  accepted." 

While  the  sale  in  that  case  was  one  by  de- 
scription under  the  "Sale  of  Goods  Act,"  w« 
think  the  principle  there  laid  down  Is  appli- 
cable to  the  case  now  under  consideration. 
In  Cushman  Motor  Works  of  Canada,  Ltd.^ 
V.  Laing,  49  D.  L.  R.  [1919]  1,  it  was  heldi 

"It  being  a  condition  of  the  sale  that  a  thresh- 
ing engine,  shall  be  a  25  horse  power  engine, 
the  purchaser  is  entitled  to  have  the  contract 
rescinded  and  the  deposit  returned  to  him 
upon  the  admission  of  the  vendor,  in  an  action 
brought  by  him  to  recover  the  balance  of  the 
purchase  price,  that  the  machine  was  in  fact  a 
22  horse  power  standard  macliine,  although  the 
purchaser  has  retained  and  used  the  machine 
through  two  seasons  upon  the  vendor's  con- 
tinued assurances  that  he  would  put  it  in  good 
working  order,  if  the  purchaser  did  not  know 
until  the  trial  that  the  machine  was  not  in  fact 
a  25  horse  power  machine  su(^  as  he  had  con- 
tracted to  purchase." 

See  33  Harvard  Law  Review,  p.  602,  note ; 
16  Harvard  Law  Review,  465  et  seq. 

The  trial  Judge  improperly  granted  a  non- 
suit, and  properly  overruled  the  defendant's 
general  demurrer  to  the  petition. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bllL 

SMITH,  J.,  concurs. 

JENKINS,  P.  J.  (concurring  specially). 
While  I  concur  in  the  judgment  arrived  at 
in  this  case,  the  reasons  which  control  such 
a  conclusion  do  not  appear  to  altogether 
coincide  with  the  views  expressed  by  the 
majority  members  of  the  court,  especially 
in  the  first  division  of  the  syllabus.  In  many 
jurisdictions  even  an  executed  contract  of 
purchase  and  sale  may  be  rescinded  on  ac- 
count of  a  mere  breach  of  warranty.  See 
WiUiston  on  Sales,  S  608.  But  the  law  of 
this  state  as  embodied  in  section  4136  of  the 
Civil  Code  provides  that — 

"A  breach  of  warranty,  express  or  implied, 
does  not  annul  the  sale  if  executed,  but  gives 
the  purchaser  a  right  to  damages.  It  may  be 
pleaded  in  abatement  of  the  purchase  money. 
If  the  sale  be  executory,  it  is  a  good  reason 
for  the  purchaser  to  refuse  to  accept  posses- 
sion of  the  goods." 

Thus  it  has  been  held  both  by  the  Supreme 
Court  and  by  this  court  that,  In  the  absence 
of  such  fraud  as  would  vitiate  the  contract, 
the  mere  breach  of  a  warranty,  expressed 
or  implied,  will  not  authorize  a  redsslon  of 
an  executed  contract,  but  leaves  the  puTct>a8- 
er  to  his  remedy  for  damages.     Clark  y. 


420 


108  SOUTHEASTERN  KEPORTEB 


(QSr 


Neufvllle,  46  Ga.  261;  Woodruff  v.  Graddy, 
01  Ga.  333,  17  S.  E.  264,  44  Am.  St.  Bep. 
33;  Pound  v.  WDliams,  119  Ga.  904,  47  S. 
B.'218;  Fudge  v.  Kelly,  4  Ga.  App.  630,  62 
S.  E.  9.  I  cannot  therefore  concur  in  the 
nnqualifled  statement  contained  in  the  first 
division  of  the  syllabus,  to  the  effect  that — 

"Under  a  contract  of  sale  where  the  property 
actually  delivered  is  materially  different  from 
that  contracted  for,  its  acceptance  by  the  buyer 
in  ignorance  of  such  material  difference  consti- 
tutes no  sale,  and  no  title  passes." 

The  writer's  understanding  of  the  law  In 
such  cases  is  that,  if  the  defects  or  dis- 
crepancies in  the  article  tendered  are  patent, 
such  as  might  have  been  discovered  by  the 
exercise  of  ordinary  care  and  prudence,  then 
acceptance  by  the  purchaser,  in  the  absence 
of  fraud,  will  operate  as  an  absolute 'waiver 
on  his  part  even  of  a  claim  for  damages 
growing  out  of  an  Implied  warranty,  but 
that  such  mere  acceptance  will  not  pre- 
vent his  making  a  claim  for  damages  arising 
out  of  an  express  warranty.  But  no  matter 
whether  the  warranty  be  express,  as  it  is 
here,  or  whether  it  be  only  Budi  as  is  or- 
dinarily implied  by  law,  in  neither  case,  after 
delivery  and  valid  acceptance  has  been  made, 
and  the  contract  has  thus  become  executed, 
can  it  be  rescinded  and  annulled  merely 
because  the  goods  do  not  come  up  to  the 
specifications  provided  for  by  the  sale  agree- 
ment. Cook  V.  Finch,  117  Ga.  541,  44  S.  E. 
95;  Battle  v.  Livingston,  21  Ga.  App.  809, 
95  S.  E.  314.  Fraud  will  authorize  such  a 
procedure.  Fraud  on  the  part  of  the  vendor, 
whereby  the  purchaser  was  deceived  and  mis- 
led either  into  making  the  contract  itself 
or  into  accepting  delivery  thereunder,  will 
authorize  a  rescission,  but  it  is  not  my  un- 
derstanding that  fraud  can  be  proved,  or 
will  be  inferred,  merely  by  showing  that  "the 
property  actually  delivered  is  materially  dif- 
ferent from  that  contracted  for." 

In  the  instant  case  the  contract  was  n6t 
for  the  purchase  of  a  particular  car,  but 
merely  for  a  particular  kind  of  car.  The 
defendant  obligated  himself  to  furnish  the 
plaintiff  a  new  car  of  a  certain  make  and 
designated  model  and  at  a  specified  price. 
The  contract  itself,  thus  complete  in  every 
essential  detail,  was  not  induced  by  any  sort 
of  fraudulent  representation.  No  misstate- 
ment of  any  existing  fact  induced  the  makini^ 
of  the  contract.  According  to  the  plaintiff's 
evidence  it  was  upon  the  subsequent  pretend- 
ed fulfillment  of  the  defendant's  obligation 
that  fraud  was  practiced  upon  him.  He  is 
really  not  seeking  to  rescind  a  contract  fraud- 
ulent within  itself,  but  has  set  up  a  fraudu- 
lent breach  in  its  subsequent  execution, 
whereby  he,  the  buyer,  was  wrongfully  de 
ceived  into  an  acceptance  which,  for  this  rea- 
son, he  cont^ids  is  invalid.  While  under  the 
law  a-  mere^breach  of  a  contract  executed  by 


delivery  and  valid  acceptance  does  not  afford 
good  ground  for  a  rescission,  still  an  accept* 
ance  which  has  itself  been  induced  by  fraudu- 
lent means  and  deceitful  practices  should  not 
preclude  his  right  to  a  rescission.  In  other 
words,  in  order  for  the  acceptance  to  be 
binding,  as  such,  upon  the  purchaser,  it  too 
must  have  been  freely  and  voluntarily  made^ 
and  must  not  have  been  brought  about  by  the 
practice  of  fraud* 

It  is  possible  to  go  further  than  is  required 
in  this  case,  and  say  that  an  acceptance  on 
the  part  of  the  purchaser  is  an  altogether 
different  thing  from  a  tender  on  the  part  of 
the  seller.  It  may  often  happen  that  the 
seller  necessarily  transfers  physical  posses- 
sion of  the  goods  from  himself  to  the  buyer 
in  what  amounts  to  nothing  more  than  a 
tender.  This  I  understand  to  be  the  theory 
m)on  which  the  cases  of  Cohen  v.  Lasky,  102 
Ga.  846,  30  S.  E.  531,  and  Armsby  Co.  v. 
.Shewmake,  113  Ga.  1086,  39  S.  B.  473,  were 
decided.  In  the  first  case  the  goods  were 
shipped  O.  O.  D.,  and  were  immediately  re- 
jected upon  opportunity  to  inspect  In  the 
latter,  case  it  is  expressly  stated  that  no  ac* 
ceptance  had  been  made.  But  if  upon  such  a 
tender  the  seller,  with  opportunity  to  inspect, 
as  in  this  case,  accepts  the  goods,  as  was  done 
here,  even  though  they  contain  latent  defects 
of  which  he  was  entirely  ignorant,  he  there- 
upon loses  all  right  to  recover  back  the  pur- 
chase money,  as  such,  and  must  rely  solely 
upon  his  claim  for  damages  under  the  ex- 
press terms  of  the  contract,  unless  it  be  that 
fraud  has  been  practiced  upon  him  either  in 
the  making  of  the  contract  as  to  an  existing 
fact,  or  in  the  execution  of  the  contract*, 
whereby  he  was  wrongfully  and  fraudulently 
induced  to  make  the  acceptance.  In  other 
words,  where  the  contract  is  untainted  with 
fraud,  and  where  once  the  goods  are  fairly  ac- 
cepted by  the  purchaser,  as  in  fulfillment  of 
the  sale  agreement,  no  amount  of  ignorance 
on  his  part  that  the  article  was  in  fact  mate- 
rially different  from  that  contracted  for 
would  authorize  him  to  go  behind  the  execut- 
ed contract,  but  he  Is  limited  in  his  rights  to 
an  enforcement  of  the  contract  according  to 
its  express  terms. 

In  this  case,  the  discrepancy  complained  of 
relates  to  words  in  the  contract  descriptive  of 
the  quality  or  variety  of  the  subject-matter- 
of  the  sale,  and,  as  such,  must  be  taken  as 
warrantiea  Miller  v.  Moore,  83  Ga.  684,  70 
S.  B.  360,  6  L.  R.  A.  374.  20  Am.  St  Rep.  629; 
Americus  Gro.  Co.  v.  Brackett  119  Ga.  489, 
46  S.  E.  657 ;  Henderson  Elevator  Co.  v.  Mill- 
ing Co.,  126  Ga.  279,  55  S.  E.  50.  Presump- 
tively the  contract  is  an  executed  one,  since 
an  executed  contract  is  one  in  which  the  ob- 
ject of  the  contract  is  performed,  as  where 
each  does  what  each  assumes  to  do,  and  noth- 
ing remains  for  either  to  do.  Civil  Code  1910, 
§  4217;  Adams  v.  Barrett,  5  Ga.  415.  Thus, 
the  contract  in  this  case  being  one  for  the 
purchase  and  sale  of  a  described  kind  and 
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price  thereof  being  fixed,  and  the  purchaser, 
through  his  agent,  having  subsequently  paid 
the  purchase  price  'and  apparently  acceptckl 
delivery  of  the  car  upon  actual  inspection,  or 
full  opportunity  to  do  so,  the  original  con- 
tract of  sale  would  seem  prima  facie  to  have 
become  completely  executed.  Butler  v.  Law- 
she,  74  Oa.  352.  Especially  is  this  true  where, 
as  in  this  case,  full  rights  of  ownership,  use, 
and  <fontrol  were  exercised  and  retained  by 
the  purchaser  for  several  weeks  after  such 
acceptance. 

The  fatal  defect  in  the  defendant's  case, 
as  now  presented,  lies  in  the  fact  that,  ac- 
cording to  the  plaintiff's  evidence,  the  ac- 
ceptance, while  apparently  made  with  full  op- 
portunity to  inspect,  may  have  been,  in  fact, 
not  so,  because  of  the  alleged  artful  mean's 
and  deceitful  practices  perpetrated  by  the 
defendant  at  the  time  of  the  delivery,  where- 
by the  plaintiff  was  fraudulently  misled  and 
deceived  into  unknowingly  receiving  and  ac- 
cepting a  car  which  he  bad  a  right  to  reject, 
and  which  we  may  assume,  had  he  not  been 
fraudulently  deprived  of  a  fair  right  to  in- 
spect, would  have  been  rejected.  The  seller 
should  not  be  permitted  to  stand  upon  the 
execution  of  a  contract  by  taking  advantage 
of  an  apparent  acceptance,  which  the  buyer 
repudiates  and  which  he  contends  was  fraud- 
ulently procured  by  artful  means  and  deceit- 
ful practices.  Since  the  case  was  determined 
on  nonsuit,  and  must  be  considered  entirely 
In  the  light  of  the  plaintiff's  evidence,  I  con- 
cur in  the  Judgment  of  reversal,  for  the  rea- 
son indicated. 


(25  Ga.  App.  8£l) 

STRINGER  V.  ATLANTA   BOX    FACTORY. 

(No.  10772.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

May  12,  1920.     Rehearing  Denied 

June  15,  1920.) 

(SyllabuB  hy  the  Court,) 

i.  Master  and   servant  ^=>230(2)— Care   re- 
quired of  minor  defined. 

It  is  the  settled  law  of  this  state  that  a 
servant  who  is  over  14  years  of  age  is  pre- 
sumptively chargeable  with  the  same  degree 
of  diligence  for  his  own  safety  as  an. adult 
engaged  in  the  same  work.  Muscogee  Mfg.  Co. 
V.  Butts,  21  Ga.  App.  558,  94  S.  E.  821;  Young 
V.  Stuart  Lumber  Co.,  17  Ga.  App.  410,  87  S. 
E.  149;  Central  Railroad  Co.  v.  Phillips,  91 
Ga.  526,  17  S.  E.  952;  Rhodes  v.  RaUroad 
Co.,  84  Ga.  322,  10  S.  E.  922,  20  Am.  St. 
Rep.  362. 

2.  Master  and  servant  ^=»245(5)— ContrilMi- 
tory  aegllgonoe  in  obeylno  a  oommand  de- 
fined. 

A  servant  is  not  obligated  to  obey  the  di- 
rect command  of  his  master,  however  per- 
emptory, to  work  at  and  with  a  defective  ma- 


such  work  are  well  known  to  him;  and  if 
in  such  a  case  the  servant  is  injured  by  obey- 
ing the  command,  he  will  be  held  to  have  failed 
to  exercise  due  care— the  care  of  an  ordinarily 
prudent  man— for  his  own  safety,  and  cannot 
hold  the  master  liable.  See  International  Cot- 
ton MiUs  V.  Webb,  22  Ga.  App.  309,  90  8. 
E.  16  (3);  Niblett  v.  La  Grange  Mills,  18 
Ga.  App,  173,  88  S.  B.  1009  (1).  and  citations; 
Simmons  v.  Southern  Railway  Co.,  19  Ga.  App. 
524,  91  S.  E.  917;  High  tower  v.  Southern 
Ry.  Co.,  146  (Ja.  279,  91  S.  E.  62,  L.  R.  A. 
1917C,  481;  Cowart  v.  Southern  Marble  Co., 
144  Ga.  254,  87  8.  E.  282. 

3.  Master  and  servant  ^=s>230(9)— Minor  held 
negligent  in  working  witli  defeotive  maohlne 
in  oompllanoe  with  eomoiand. 

The  plaintiffs  petition  shows  that  he  was 
16^  years  old,  employed  by.  the  defendant  to 
operate  an  electric  printing  machine,  and  that 
he  had,  for  approximately  60  days  before  re- 
ceiving the  injuries  for  which  he  sues,  suc- 
cessfully operated  the  machine,  which  was 
equipped  with  two  iron  plates,  one  of  which 
contained  the  type  and  the  other  the  paper  to 
be  prmted.  The  plamtiff's  duties  required  him 
to  place  the  paper  on  the  plates  while  they 
were  closing  together.  Attached  to  this  ma- 
chine was  originally  what  is  known  as  a 
"throw-oflP*  lever,  by  which  the  machine  could 
be  quickly  stopped  and  the  plates  prevented 
from  coming  together;  but  this  lever  had  been 
broken  off,  and  without  such  a  lever  there  was 
no  way  for  the  operator  to  stop  the  machine 
in  order  to  adjust  the  paper,  which  could  not 
always  be  placed  in  proper  position,  and  he 
was  often  compelled  to  "grab"  the  paper  with 
his  right  hand,  so  as  to  place  it  in  proper  posi- 
tion. The  hazards  incident  to  the  operation  of 
this  defective  machine  were  well  known  to 
both  the  servant  and  the  master,  for  the  for- 
mer complained  of  its  condition,  and  the  lat- 
ter, through  its  vice  principal,  assured  the  serv- 
ant that  there  was  no  danger,  and  commanded 
him  to  continue  to  operate  the  machine  in  its 
broken  and  unsafe  condition,  which  he  did  until 
his  hand  was  caught  and  mashed  between  the 
plates.  FeZd,  that  these  facts  bring  plaintifiTs 
petition  within  the  principles  announced  above, 
and  the  trial  judge,  therefore,  did  not  err  in 
dismissing  it  on  general  demurrer. 

4.  Judgment  ^=»344— Refusal  to  vacate  Judg- 
ment of  dismissal  on  demurrer  and  to  allow 
amendment  held  not  abuse  of  discretion. 

The  petition  having  been  properly  dismissed 
on  demurrer,  there  was  no  abuse  of  discretion 
on  the  part  of  the  court  in  refusing  to  vacate 
the  judgment  of  dismissal  and  allow  the  plain- 
tiff, after  such  dismissal  of  the  case,  to  attempt 
to  cure  the  defects  in  the  original  petition  hy 
adding  thereto  by  amendment  what  could  and 
should  have  been  originally  alleged.  Bowen  v. 
Wyeth,  119  Ga.  687,  46  S.  E.  823;  Southern 
Ry.  Co.  V.  Empire  Printing  Co.,  120  Ga.  43, 
47  S.  E.  642;  Van  Dyke  v.  Van  Dyke,  120 
Ga.  984,  987,  48  S.  E.  380.  Moreover,  even 
if  the  amendment  had  been  allowed,  the  peti- 
tion would  still  have  been  subject  to  general 
demurrer. 


«»FQr  otfier  cases  se*  same  topic  and  KBT-NUMBBR  Sa  all  Key-Numbered  Digests  and  Itadexes 
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Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Charlie  Stringer,  by  next  friend, 
against  the  Atlanta  Box  Factory.  Petition 
dismissed  on  general  demurrer,  and  plaintiff 
brings  error.    Affirmed. 

« 

Walter  S.  Dillon,  C.  M.  Lancaster,  and  Wm. 
J.  Davis,  Jr.,  all  of  Atlanta,  for  plaintiff  In 
error. 

Rosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  defendant  In  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J^  and  STEPHENS,  J., 
concur. 


(26  Oa.  App.  126) 

BALL   V.   FOUNDATION   CO.     (No.   11009.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

April  8,  1920.) 

(SyUahus  hy  the  Court,) 

1.  Contraots  ^=»238(l)— No  modifloatfoa  un- 
less mutual  new  agreement  Is  Implied. 

While  it  is  true  that,  where  parties  in  the 
course  of  the  execution  of  a  contract  depart 
from  Its  terms  and  pay  or  receive  money  under 
such  departure,  a  modification  by  way  of  a 
quasi  new  agreement  will  be  implied  (Civil  Code 
1010,  {  4227),  still,  in  order  for  this  rule  to 
have  application,  It  is  necessary  that  the  cir- 
cumstances be  such  as  will  in  law  imply  a  mu- 
tual new  agreement,  whereby  new,  distinct, 
and  definite  terms  are  supplied  in  lieu  of  those 
provided  for  by  the  original  contract.  Bearden 
Mercantile  Co.  v.  Madison  Oil  Co.,  128  Ga. 
605,  58  S.  E.  200. 

2.  Contracts  <@=»333( I)— Pleading  <S=:»34(4)— 
Petition  held  demurrable  as  not  setting  out 
work  plaintiff  was  to  do;  on  demurrer  peti- 
tion strictly  construed. 

Construing  the  allegations  of  the  petition, 
together  with  the  proposed  amendment,  more 
strictly  against  the  pleader,  it  cannot  be  as- 
certained therefrom  what  portion  of  the  work 
set  forth  in  the  writing  the  plaintiff  was  obli- 
gated to  perform.  The  court  therefore  did  not 
err  in  sustaining  the  special  demurrer  entered 
by  the  defendant. 

3.  Contraots  <&s>332  (2)— Petition  held  to  state 
cause  of  action  for  unpaid  part  of  services 
performed. 

The  petition  set  forth  a  valid  cause  of  ac- 
tion in  so  far  as  it  sought  to  recover  for  the 
unpaid  portion  of  the  services  actually  perform- 
ed. The  court  therefore  erred  in  disnussing 
the  petition  on  general  demurrer. 

EJrror  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  O.  G.  Ball  against  the  Founda- 
tion Company.  Petition  dismissed  on  general 
demurrer,  and  plaintiff  brings  error.  Be- 
versed. 


In  1918  the  FoundatlcHi  Company  was  en- 
gaged in  the  construction  of  38  steel  vessels, 
known  as  "mine  sweepers,"  for  the  republic 
of  France.  On  August  7,  1918,  it  entered  in- 
to a  written  contract  with  Oliver  G.  Ball, 
by  which  he  was  employed  to  bend  the  steel 
frames  to  be  used  as  the  ribs  in  the  construc- 
tion of  these  vessels.  He  sued  the  Founda- 
tion Company  upon  this  contract  (a  cc^y  of 
which  was  attached  to  the  petition),  alleging 
that  after  he  had  bent  the  frames  for  6 
of  the  38  vessels  the  contract  was,  without 
legal  cause,  terminated  by  the  defendant.  He 
sought  to  recover  as  damages  what  he  alleged 
to  be  the  net  loss  of  profits  occasicmed  by  the 
breach,  and  also  5  per  cent,  of  the  contract 
price  for  the  work  actually  performed  under 
the  terms  of  the  contract,  which  he  alleged 
the  defendant  had  failed  and  refused  to  pay. 
The  petition  was  based  on  the  theory  that 
the  contract  was  in  fact  to  be  performed 
by  the  petitioner  In  conjunction  with  a  num- 
ber of  other  persons,  the  petition  alleging 
that  "it  was  provided  that  petitioner  and 
the  other  three  men  working  in  conjunction 
with  him  should  receive  the  sum  of  $4  per 
frame  complete  In  ships  1 — 38,  inclusive," 
and  he  sued  for  a  fourth  of  the  net  damage 
from  the  loss  of  profits. 

The  defendant  demurred  to  the  petition 
generally  and  specially.  The  judge  sus- 
tained the  general  demurrer  and  also  the 
special  ground  to  the  effect  that  "it  appears 
from  the  allegations  of  the  petition  that  no 
contract  such  as  alleged  therein  was  ever  en- 
tered into  between  plaintiff  and  this  defend- 
ant," but  the  plaintiff  was  granted  the  right 
to  amend  so  as  either  to  stand  on  the  contract 
as  written  or  to  show  a  legal  subsequent 
agreement  changing  its  terms  to  conform  to 
the  allegations  of  the  petition.  The  plain- 
tiff sought  to  amend  the  petition,  but  did 
not  thus  seek  to  set  forth  any  express  agree- 
ment altering  the  terms  of  the  original  con- 
tract. Paragraph  2  of  the  proffered  amend- 
ment is  as  follows: 

"Under  the  terms  of  the  contract  and  under 
the  actual  interpretation  and  working  thereof 
by  petitioner  and  the  defendant  company,  the 
contract  attached  to  the  petition  contemplated, 
and  was  known  to  both  petitioner  and  the  de- 
fendant to  contemplate,  that  petitioner  should 
bend  all  of  the  frames  in  the  said  38  vessels 
which  it  was  possible  for  him  to  bend,  under  the 
circumstances  under  which  the  petitioner  and 
defendant  were  working.  When  petitioner  first 
began  the  performance  of  his  contract  there 
were  three  frame  benders,  including  himself, 
but  before  the  completion  of  the  6  ships  here- 
tofore mentioned  another  frame  bender  was 
added,  making  four  frame  benders  altogether. 
Under  the  actual  working  of  the  contract  both 
before  and  after  petitioner  was  denied  the  priv- 
ilege of  completing  his  contract  by  the  defend- 
ant company,  two  of  said  frame  benders,  with 
their  helpers,  worked  a  ten-hour  shift,  at  the 
conclusion  of  which  the  other  frame  benders. 
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with  their  helpers,  worked  a  ten-hour  shift 
In  this  manner  the  four  frame  benders  were 
actually  bending  the  frames  in  the  ships,  and 
it  was  intended  that  they  should  bend  the 
frames  for  all  the  vessels  in  this  manner. 

In  each  ship  there  were  to  be  158  whole 
frames.  In  the  32  ships  there  were  to  be 
6,056  frames.  Of  these  5,056  frames  it  was 
contemplated  that  petitioner  should  bend  as 
many  as  one-fourth,  and  as  many  more  as  pos- 
sible, and  petitioner  avers  that  under  the  sys- 
tem which  he  was  following  he  would  easily 
have  bent  as  many  as  one-fourth  of  the  entire 
number  of  frames,  or  1,284  frames  altogether 
in  the  remaining  ships.  Under  petitioner's  con- 
tract he  was  entitled  to  the  sum  of  ^  per 
frame,  and  he  would  therefore  have  been  en- 
titled to  receive  for  the  1,284  frames  which  it 
was  contemplated  that  he  should  bend,  and 
which  he  would  have  bent  had  he  been  permit- 
ted to  complete  his  contract,  the  sum  of  $5,- 
136." 

The  judge  refused  to  allow  the  amend- 
ment and  sustained  the  general  and  special 
demurrer. 

Oliver  &  Oliver,  of  Savannah,  for  plaintiff 
In  error. 

Stephens,  Barrow  &  Heyward,  of  Savan- 
nah, for  defendant  In  error. 

JENKINS,  P.  J.    Judgment  reversed. 
STEPHENS  and  SMITH,  JJ.,  concur. 


(26  Oa.  App.  964) 

BROWN  Su  PEEPLES  V.  STOKES  et  al. 

(No.  11248.) 

(Court  of  Appeals  of  Oeorgia,  Division  No.  1. 

April  15,  1920.    Rehearing  Denied 

June  16, 1&20.) 

(SyUahuM  hp  the  Court,) 

Brokers  ^s>54,  56(3)— Broker,  finding  ready 
customer  on  prinoipars  terms,  earns  commis- 
sions; prlnoipal  cannot  defeat  right  to  com- 
mission by  completing  sale  with  purchaser. 

Ordinarily  an  agent  to  sell  earns  his  com- 
mission only  when  he  finds  a  customer  ready, 
able,  and  willing  to  buy  on  the  terms  stipulated 
by  the  principal  (Civ.  Code  1910,  §  3587;  Har- 
vil  V.  Wilson,  11  Ga.  App.  156,  74  S.  E.  845) ; 
but  the  principal  cannot,  with  knowledge  of  the 
negotiations  between  the  purchaser  and  the 
agent,  and  while  such  negotiations  are  still 
pending,  defeat  the  right  of  the  agent  to  re- 
cover such  commission,  by  interfering  with  and 
himself  completing  the  sale  of  which  the  agent 
was  the  procuring  cause.  Case  Threshing  Ma- 
chine Co.  V.  Binns,  23  Ga.  App.  46,  97  S.  E. 
443(3),  and  cases  dted.  The  law  as  here  stat- 
ed applies  as  well  where  the  broker's  compensa- 
tion is  to  be  all  above  a  fixed  net  selling  price 
as  where  his  remuneration  is  to  be  a  certain 
percentage  of  a  designated  selling  price. 


Error  from  Superior  Court,  Tift  CJounty; 
R.  Eve,  Judge. 

Action  by  Brown  &  Peeples  against  A.  P. 
Stokes  and  others.  Directed  verdict  for  de- 
fendants, and  plaintiffs  bring  error.  Re- 
versed. 

Fulwood  &  Hargrett,  of  Tlfton,  for  plain- 
tiffs in  error. 

R.  D.  Smith,  of  Tif ton,  for  defendants  In 
error. 

LUKE,  J.  The  petition  in  the  instant  case 
unequivocally  alleges  that  the  defendants  em- 
ployed the  plaintiffs  as  real  estate  dealers  to 
sell  for  them  a  certain  designated  farm  for 
$8,000  net  to  them,  and  agreed  that  the  plain- 
tiffs should  receive  for  their  services  what- 
ever sum  in  excess  of  $8,000  they  could  ob- 
tain for  the  place;  that  the  petitioners, 
acting  under  their  contract  of  employment,  se- 
cured  a  designated  purchaser,  who  was  able, 
ready,  and  willing  to  buy  said  farm  for  $8,400, 
and  who  actually  agreed  with  the  petitioners 
to  purchase  at  that  price;  and  that  the  de- 
fendants privately,  and  without  the  knowl- 
edge of  plaintiffs,  approached  their  said  pur- 
chaser, and  sold  said  farm  to  him  for  $8,000, 
to  the  injury  and  damage  of  plaintiffs  in  the 
sum  of  $400.  After  the  introduction  of  the 
evidence  by  both  plaintiffs  and  defendants, 
the  court  directed  a  verdict  for  the  defend- 
ants. The  question  then  really  resolves  itself 
into  the  proposition  whether,  \mder  the  evi- 
dence, the  plaintiffs  could  in  any  event  have 
legally  recovered. 

Undoubtedly  the  evidence  shows  the  con- 
tract as  alleged.  It  clearly  appears  that  the 
plaintiffs  introduced  their  prospective  pur- 
chaser, one  R.  D.  Smith,  to  the  defendants, 
showed  him  over  the  place,  and  earnestly 
worked  to  induce  him  to  purchase.  The  evi- 
dence shows  also  that  Smith  at  one  time  actu- 
ally offered  to  pay  $8,200  for  the  place,  but 
that  the  plaintiffs  declined  that  offer.  The 
testimony  of  one  of  the  plaintiffs  ia  that  he 
did  on  a  certain  afternoon  succeed  in  having 
the  said  Smith  agree  to  purchase  the  place 
for  $8,300,  and  agree  to  close  the  deal  with 
the  defendants  on  the  following  morning.  It 
appears  without  contradiction  that  on  the 
same  afternoon  Smith  went  directly  to  the 
defendants  and  closed  a  deal  with  them  for 
$8,000.  There  is  evidence  that  the  very  next 
morning  J.  E.  Peeples,  one  of  the  plaintiffs, 
told  the  younger  Mr.  Stokes,  one  of  the  de- 
fendants, that  he  had  sold  the  place,  and  that 
Stokes  replied,  **I  sold  the  place  last  night." 
Upon  inquiry  as  to  who  the  purchaser  was, 
Stokes  told  him  that  he  did  not  want  to  dis- 
close the  purchaser's  name,  but  that  he  was 
not  any  person  with  whom  the  plaintiffs  had 
be^i  negotiating.  Shortly  after  this  conver- 
sation Peeples  saw  Smith,  the  purchaser,  and 
told  him  the  place  had  been  sold,  and  Smith 
merely  expressed  surprise.    Some  months  lat- 
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er,  when  Peeples  learned  that  Smith  was  the 
purchaser,  he  asked  Smith  about  it,  and 
Smith  admitted  that  he  had  bought  the  place 
on  the  afternoon  of  his  conversation  in  re- 
gard to  a  sale  for  $8,300.  Peeples  then  asked 
Smith  to  bring  a  suit  for  them  against  the 
defendants,  and  Smith  declined,  and  suggest- 
ed that  they  get  other  lawyers  to  bring  the 
suit,  and  also  suggested  that  the  conversation 
between  them  in  regard  to  the  sale  for  ^r 
300  he  put  in  writing,  so  there  could  be  no 
misunderstanding  between  them.  This  was 
done,  and  the  writing,  which  was  approved 
by  both  of  them,  set  out  in  substance  that 
Snrith  asked  Peeples  if  he  could  buy  the  place 
for  $8,300,  and  that  Peeples  said,  "Yes  ;*'  that, 
Peeples  requested  Smith  to  give  a  check  for 
$100  tQ  close  the  deal  and  Smith  replied,-  '*No; 
I  will  see  you  in  the  morning  about  it." 

We  do  not  think  the  fact  that  a  broker's 
remuneration  is  to  be  all  above  a  fixed  net 
price,  instead  of  a  percentage  of  a  gross  sell- 
ing price,  would  necessarily  defeat  a  recovery 
of  compensation  in  a  case  where  the  owner  of 
the  pr(^>erty  himself  intervenes  and  sells  di- 
rect to  the  purchaser.  Though  It  may  be 
more  difficult  to  ascertain  the  broker's  com- 
pensation In  a  case  like  the  one  at  bar,  yet  we 
think  his  right  to  recover  for  his  services  is 
controlled  by  the  same  well-established  prin- 
ciples of  law  as  obtain  in  a  case  where  the 
broker's  commissions  are  fixed  on  a  percent- 
age bafsis.  Under  the  law  as  set  out  in  the 
headnote,  we  are  of  the  opinion  that  the  Jury 
should  have  been  allowed  to  detemiine  the 
issues  of  fact  presented  by  the  evidence.  The 
court  erred  in  directing  a  urerdict  for  the  de- 
fendants. 

Judgment  reversed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur* 


(26  Oa.  App.  126) 

THOMPSON  V.  METROPOLITAN  LIFE  INS. 

CO.    (No.  11005.) 

(Court  of  Appeals  of  Georgia,  Plvision  No.  2. 

AprU  8,  1^20.) 

(SyUabus  hy  the  Court.) 

iiuuranee  ^=9665(2)— Evideace  showing  that 
insurer's  special  agent  had. not  advanced  ap« 
plioant's  first  premium. 

Under  the  law  of  this  particular  case,  as 
fixed  and  determined  by  this  court  (Metropoli- 
tan life  Insurance  Go.  v.  Thompson,  20  Ga. 
App.  706,  93  S.  E.  299),  the  question  is  not 
whether  the  special  agent  had  agreed  with  the 
applicant  to  advance  for  him  the  first  premium 
called  for  by  the  policy  of  insurance,  but 
whether  he  had  actually  done  so.  The  plain- 
tiff admits  that  the  applicant  himself  did  not 
pay  this  premium.    The  evidence  is  in  conflict 


as  to  whether  or  not  the  agent  had  promised 
the  applicant  to  advance  it  for  him;  but  there 
is  no  evidence  which  can  be  taken  to  dispute 
the  testimony  for  the  defendant  to  the  effect 
that  no  such  advance  by  the  agent  had  in  fact 
been  made,  nor  is  there  any  evidence  going  to 
show  that, the  company  had  accepted  an  obliga- 
tion of  the  agent  on  behalf  of  the  applicant 
in  lieu  of  such  payment  by  the  applicant,  since 
the  policy  was  sent  to  the  agent  for  delivery 
only  on  the  agent's  statement  that  the  appli- 
cant had  himself  made  payment.  The  court, 
therefore,  committM  no  error  in  directing  a 
verdict  In  favor  of  the  defendant. 


Error  from  City  CJourt  of  Waycross;  J. 
L.  Crawley,  Judge. 

Action  by  Mrs.  H.  M.  Thompson  against 
the  Metropolitan  Life  Insurance  Company. 
Judgment  for  defendant  on  a  directed  ver- 
dict, and  plaintiff  brings  error.    Afi^rmed. 

The  petition  alleged  that  plaintiff  was  the 
wife  of  H.  M.  Thompson  prior  to  his  death 
on  October  11,  1915;  that  defendant  insur- 
ance company,  through  its  agent,  did  on  Oc- 
tober 2,  1915,  have  said  Thomi>8on  examined 
by  a  physician  to  determine  whether  he 
could  obtain  insurance  In  said  company; 
that  said  Thompson  passed  such  examina- 
tion, and  his  application  for  insurance  was 
accepted,  and  the  policy  was  issued  in  the 
sum  of  $5(X);  that  such  insurance  was  what 
is  known  as  Industrial  insurance,  and  the 
premium  was  to  be  35  cents  per  week,  to  be 
paid  weekly;  that  It  was  understood  be- 
tween said  Thompson  and  said  agent  that 
the  first  premium  of  35  cents  was  to  be  for- 
warded by  the  agent  to  the  company  for 
Thompson,  and  that  the  35  cents  was  to  be 
paid  to  the  agent  by  Thompson  when  the 
policy  was  delivered  to  him ;  that  such  pol- 
icy was  sent  to  the  agent  to  be  delivered  to 
plaintilTs  husband,  and  the  agent  on  October 
11,  1915,  started  to  the  town  where  plaintilTs 
husband  lived  to  deliver  to  him  the  policy, 
but.  on  learning  that  plaintiff's  husband  had 
been  killed  on  that  day  in  an  accident  oc- 
curring at  the  mill,  he  returned  the  policy 
to  the  company;  that  plaintiff  was  named 
as  beneficiary  in  such  policy,  and  has  de- 
manded of  defendant  blank  proofs  of  death, 
but  defendant  has  refused  to  furnish  the 
same,  and  doiies  its  liability,  and  refuses  to 
deliver  the  policy  to  plaintiff.  Petition 
prays  for  Judgment  on  the  policy.— -Statement 
by  editor. 

Parker  &  Parker,  of  Waycross,  for  plain- 
tiff in  error. 

Parks,  Reed  &  Garrett,  of  Waycross,  for 
defendant  in  error. 

JEINKINS,  P.  J.   Judgment  affirmed. 
STEPHENS  and  SMITH,  JJ.,  concur. 
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SPARKS  et  al.  v.  RIDLEY  et  al. 
RIDLEY  et  al.  v.  SPARKS  at  al. 


(Not.  1734,  1776.) 

(Supreme   Ootirt  of  Georgia.    May  14,   1020. 
Rehearing  Denied  June  19, 1920.) 

(SylldbuB  ty  ihe  Court,) 

1.  Wilis  «==>6I4(9),  680— Constnied  to  create 
life  estate  with  remainder  and  In  default  trust 
for  others;  trustee  for  life  tenant  held,  trus- 
tee for  remainderman. 

The  plaintiffs  claimed  title  to  designated 
land  as  remaindermen  under  item  14  of  the 
will  of  Henry  P.  Jones.  This  proyision  of  the 
same  will  was  construed  in  the  case  of  Sparks 
V.  Anderson  (decided  Feb.  28,  1920),  102  S. 
B.  423,  where  it  was  held  that  the  said  will 
"created  an  estate  for  life  in  Josephine  V.  Bra- 
seal,  with  remainder  to  such  child  or  children  as 
she  might  have  living  at  the  time  of  her  death; 
and  if  she  should  leave  no  child  or  children  liy- 
ing  at  the  time  of  her  death,  then  in  trust  to 
be  equally  distributed  among  the  testator's 
children  «  *  *  per  stirpes.  The  trustees 
appointed  in  the  will  were  not  trustees  for  the 
life  tenant  only ,^  but  for  the  life  tenant  and  the 
remaindermen,  and  the  trust  was  executory  at 
least  until  the  death  of  the  life  tenant,  when 
the  possibility  of  her  having  children  would  be- 
come extinct,  and  it  could  be  ascertained  to 
whom  the  estate  would  ultimately  go." 

2.  Appeal  and  error  #s»909(l)— Judge  of  su- 
perior eourt  in  appointing  a  new  testamen* 
tary  trustee  presumed  to  have  acted  wltii  all 
■eceesary  Jurisdiotional  requisites. 

The  original  trustees  appointed  for  the 
property  appointed  by  the  testator  applied  for 
permission  to  resign  their  trust*  and  on  petition 
of  the  life  tenant  and  all  of  the  contingent  re- 
maindermen W.  B.  Sparks  was  appointed  trus- 
tee of  the  property,  with  leave  to  sell.  The 
order  appointing  Sparks  as  trustee  and  grant- 
ing leave  to  sell  was  passed  in  vacation.  Two 
of  the  petitioners  were  minors,  who  appeared 
by  their  brother,  W.  B.  Sparks,  as  next  friend. 
The  court  appointed  a  guardian  ad  litem  for 
them,  who  approved  the  application  made  to  the 
judge  of  the  superior  court  for  an  order  of 
sale  of  the  trust  estate.  It  does  not  appear 
from  the  record  that  the  minors  were  or  were 
not  personally  served  with  notice  of  the  pro- 
ceedings. The  order  of  court  does  recite:  "It 
appearing  from  the  record  and  evidence  that  all 
parties  at  interest  have  been  served  and  are 
before  the  chancellor  [naming  each  one  of  the 
interested  parties]."  Held  that,  where  the  con- 
trary does  not  appear  from  the  record,  it  will 
be  presumed  that  the  judge  of  the  superior 
court,  in  removing  such  trustee  and  in  appoint- 
ing a  successor,  acted  with  all  necessary  juris- 
dictional requisites.  Winn  v.  Lunsford,  130 
Ga.  436,  439,  61  S.  E.  9;  Peavy  v.  Dure,  131 
6a.  104,  62  S.  B.  47  (3);  Woodbery  v.  Atias 
Realty  Co.,  148  Ga.  712,  98  &  B.  472  (2); 
Gopelan  v.  Khnbrough,  140  Oa.  688,  102  S.  B. 
162. 
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3.  Trusts  ^=9169(3)— TrusteePs  removal  ereat- 
ed  a  vacancy  which  might  be  filled  by  the  ap- 
pointment of  a  successor  at  ehambers. 

There  being  a  valid  trust  as  to  the  entire 
fee,  the  removal  of  the  trustee  created  a  va- 
cancy which  the  judge  of  the  superior  court  was 
authorized  to  fill  by  the  appointment  of  a  suc- 
cessor at  chambers.  Civ.  Code  1910,  S  3744; 
Heath  v.  MUler,  117  Ga.  854,  860,  44  S.  E.  13; 
Woodbery  v.  Atlas  Realty  Co.,  supra. 


4.  Infants  ^ss>39  —  Trusts  <=9l94  —  Judge  ef 
superior  eourt  at  chambers  cannot  order  sale 
of  legal  Interest  of  minors;  court  of  ofaanoery 
at  ehambers  may  authorize  trustee  to  sell 
corpus  of  trust  estate. 

A  court  of  chancery,  upon  a  regular  appli- 
cation, may  authorize  a  trustee  to  sell  or 
convey  the  corpus  of  the  trust  estate.  Such  ap- 
plication may  be  made  to  the  judge  in  vacation, 
on  full  notice  to  all  parties  in  interest,  and  the 
order  for  such  sale  may  be  granted  at  cham- 
bers. A  judge  of  the  superior  court  at  cham- 
bers has  no  authority,  upon  an  original  peti- 
tion then  presented,  to  order  a  sale  of  the  legal 
estate  of  minors  to  real  estate. 


5.  Limitation  of  aotlens  ^s»i 74(2)— Prescrip- 
tive titie  against  trustee  is  a  bar  against  the 
cestui  que  trust. 

Under  the  undisputed  evidence,  prescriptivie 
titie  to  the  land  in  controversy  had  ripened 
against  the  trustee,  who  held  legal  titie  to  the 
land,  prior  to  the  filing  of  this  suit.  Therefore 
the  court  properly  directed  a  verdict  in  favor 
of  the  defendant  and  against  lour  of  the  plain- 
tiffs, and  erred  in  directing  a  verdict  in  favor 
of  the  renmining  plaintiff  for  a  one-fifth  undi- 
vided interest  in  the  land  and  for  mesne  profits. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  It,  Kent,  Judge. 

Proceeding  by  W.  B.  Sparks  and*  others 
against  Dora  Ridley,  Jane  Ridley,  and  oth- 
ers. Directed  verdict  against  four  of  the 
plaintifEs  and  directed  verdict  for  plaintiff 
Robert  L.  Sparks,  against  defendant  Jane 
Ridley,  and  four  of  the  parties  plaintiff  bring 
error  and  defendants  Jane  Ridley  and  others 
take  a  cross-bill  of  exceptions.  Affirmed  on 
the  main  bill  of  exceptions,  and  reversed  on 
the  cross-bill. 

L.  D.  Moore,  of  Macon,  Ira  N.  EMbanks,  of 
Dublin,  and  W.  J.  Wallace,  of  Soperton,  for 
plaintiffs  in  error. 

Hines,  Hardwick  &  Jordan,  of  Atlanta,  and 
John  S.  Adams  and  M.  H.  Blackshear,  both  of 
Dublin,  for  defendants  in  error. 

GILBERT,  J.  [1-4]  1-4.  The  controlling 
question  in  this  eafie  Is  whether  the  four- 
teenth item  of  the  will  of  Henry  P.  Jones,  un- 
der which  all  of  the  parties  daSm  titie  to  the 
land  in  controversy,  created  a  legal  or  an  equi- 
table remainder  In  the  children  of  Josephine 
V.  Brazeal,  and  whether  the  trustees  held  the 
legal  titie  to  the  same.  That  question  has 
been  determined  in  the  case  of  Sparks  v.  An- 
derson, 102  S.  B.  423,  where  this  court  passed 
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upon  the  Identical  item  of  the  same  wUL    It 
was  there  held  that — 

The  will  "created  an  estate  for  life  hi  Jo- 
Bephme  V.  Brazeal,  with  remainder  to  such 
child  or  children  as  she  might  have  living  at  the 
time  of  her  death;  and  if  she  should  leave  no 
child  or  children  living  at  the  time  of  her  deatn, 
then  in  trust  to  be  equally  distributed  among 
the  testator's  children  •  ♦  ♦  per  stirpes. 
The  trustees  appointed  in  the  will  were  not 
trustees  for  the  life  tenant  only,  but  for  the 
life  tenant  and  the  remaindermen,  and  the  trust 
was  executory  at  least  until  the  death  of  the 
life  tenant,  when  the  possibility  of  her  having 
children  would  become  extinct,  and  it  could  be 
ascertained  to  whom  the  estate  would  ulti- 
mately go.' 


»» 


That  case  solved  the  questions  ruled  in  the 
first,  second,  third,  and  fourth  headnotes. 
Section  3755  of  the  Civil  Code  clearly  em- 
powers a  court  of  chancery,  upon  a  regular 
application,  to  authorize  a  trustee  to  sell  and 
convey  the  corpus  of  his  trust  estate,  and  also 
provides  that  the  application  for  such  au- 
thority may  be  made  to  the  judge  In  vacation 
on  full  notice  to  all  parties  in  interest,  and 
that  the  order  for  such  sale  may  be  granted 
at  chamrbers.  A  contrary  rule  applies  where 
there  is  no  trust  involved  and  nothing  has 
been  done  to  make  the  minors  wards  in  chan- 
cery except  the  application  for  leave  to  sell, 
and  where  the  estate  of  the  minors  is  legal 
and  not  equitable,  although  it  may  be  repre- 
sented as  beneficial  to  them.  Webb  v.  Hicks, 
117  Ga.  336,  43  S.  B.  738 ;  Mitchell  v.  Turner, 
117  Ga.  958,  44  S.  E.  17 ;  Morehead  ▼.  AUen, 
131  Ga.  807,  63  S.  E.  507,  and  authorities  cit- 
ed in  these  cases.  As  has  been  shown,  the 
property  conveyed  was  a  trust  estate.  These 
I  authorities  contain  elaborate  dlsaissions 
which  clearly  indicate  when  the  Judge  of  the 
superior  court,  acting  as  chancellor  at  chanoi^ 
bere,  has  the  power  to  order  a  sale  of  the 
real  estate  of  minors. 

[8]  6.  The  only  remaining  question  is 
whether  prescriptive  title  has  ripened  against 
the  plaintiffs.  On  October  24,  1889,  ''W.  B. 
Sparks,  trustee  for  Mrs.  J.  V.  Sparks  [for- 
merly Josephine  V.  Brazeal],  of  the  county  of 
Bibb,  of  the  one  part,"  conveyed  the  property 
In  controversy  to  "J.  W.  Joiner  and  J.  R. 
Shepard,  of  the  county  of  Laurens,  of  the 
other  part,"  for  a  stated  valuable  considera- 
tion. The  remainder  of  the  deed,  after  stat- 
ing the  particulars  as  above,  was  in  the  usual 
form  of  a  warranty  deed,  conveying  fee-sim- 
ple title,  and  was  signed  "W.  B.  Sparks,  trus- 
tee for  Mrs.  J.  V.  Sparks,"  and  duly  attested 
and  recorded.  We  have  already  held  herein- 
before that  the  appointment  of  W.  B.  Sparks 
as  trustee  to  succeed  to  the  vacancy  occasion- 
ed by  the  resignation  of  the  trustees  named 
in  the  will  was  valid;  also  that  that  portion 
of  the  order  of  the  chancellor  granting  leave 
to  W.  B.  Sparks  as  trustee  to  sell  and  dispose 
of  the  whole  or  any  part  of  the  trust  property 
was  a  valid  order.    It  also  appears  from  the 


same  order  that  the  trustee  was  empowered 
to  make  a  sale  either  "at  public  or  private 
sale  in  such  lots  and  upon  such  terms,  for 
cash  or  credit,  as  to  him  may  seem  t>est" 
The  order  then  proceeded  to  provide  for  the 
payment  of  past-due  taxes,  counsel  fees,  and 
remuneration  for  the  trustee,  and  required 
the  trustee  to  make  ''annual  return  of  his 
actings  and  doings,  showing  all  lands  sold 
and  the  reinvestment  of  the  proceeds  to  the 
court  of  ordinary  of  Bibb  county,  as  the  re- 
turns of  other  trustees."  W.  B.  Sparks,  one 
of  the  plaintiffs,  testified,  with  reference  to 
the  sale  of  the  land  and  his  deed  to  Shepard 
and  Joiner,  that — 

"So  far  as  I  know,  Shepard  and  Joiner  went 
in  possession  of  all  of  these  lands  under  this 
deed,  and,  so  far  as  I  know,  they  and  their  suc- 
cessors in  title  have  remained  in  possession 
since  the  time  I  sold  it  to  them.  I  don't  know 
that  to  be  true.  I  have  no  information  about 
it" 

* 

He  further  testified  that  he  was  selling  the 
land  as  the  property  of  his  mother,  Mrs.  J.  V. 
Sparks,  and  with  her  consent  as  trustee  for 
her.  He  also  testified  that  it  was  not  his  in- 
tention to  sell  the  remainder  interest,  but  be- 
lieved he  was  only  selling  the  life  estate  of 
his  mother,  and  that  he  informed  Shepard 
and  Joiner  that  her  title  was  derived  from 
the  will  of  Henry  P.  Jones,  which  was  on  file 
in  Burke  superior  court  and  a  portion  of  it 
in  Bibb  superior  court,  and  suggested  tliat 
they  read  the  will  and  the  order  of  court  au- 
thorizing the  sale.  J.  W.  Joiner,  one  of  the 
grantees  in  the  deed  from  Sparks,  trustee^ 
testified  that  Shepard,  the  other  grantee,  was 
dead ;  that  he  had  no  knowledge  that  he  was 
not  getting  a  good  title,  not  the  slightest  idea 
that  there  was  anything  wrong  or  any  trouble 
about  the  deed ;  ''didn't  know  the  deed  ended 
at  Mrs.  Sparks'  death,"  and  believed  at  the 
time  that  he  was  getting  a. fee-simple  estate 
in  the  property ;  that  he  was  acting  in  good 
faith  in  making  the  purchase;  never  knew 
anything  about  the  will  of  Henry  P.  Jones; 
never  saw  the  proceedings  appointing  Sparks 
trustee,  and  Sparks  did  not  inform  him  as 
to  either;  that  he  sold  the  turpentine  privi- 
leges to  one  Woodward,  who  worked  the  tin^ 
ber  thereon  for  turpentine.  On  January  9, 
1893,  Joiner  and  Shepard  conveyed  the  land 
in  controversy  to  M.  A.  Currie  and  the  deed 
was  recorded  on  January  12,  1893.  B.  F. 
Currie,  a  son  of  M.  A.  Currie^  testified  that 
the  latter  was  deceased ;  that  he  remembered 
when  his  father  owned  the  land;  and  that 
his  father  was  in  possession  several  yeara 
and  sold  it  to  Donaldson.  The  deed  of  M.  A. 
Currie  to  H.  B.  Donaldson  was  dated  De- 
cember 9,  1903,  and  duly  recorded.  Donald- 
son conveyed  the  land  to  J.  G.  Ridley  by  deed 
dated  February  2,  1904,  J.  G.  Ridley  testified 
that  he  bought  the  land  for  $7  an  acre;  that 
that  was  a  fair  market  value  at  that  time; 
that  Donaldson  told  him  the  title  was  good; 
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that  he  had  heard  ahont  this  claim,  asked 
Donaldson  about  It,  and  the  latter  told  him 
that  he  had  a  good  title ;  that  Joiner  bought 
the  lands  through  an  order  of  court ;  that  he 
bought  in  good  faith  belieying  he  would  get  a 
good  title  and  made  valuable  and  permanent 
improvements  on  the  place,  beginning  with 
the  year  1909. 

The  present  suit  was  filed  in  Laurens  su- 
perior court  on  October  3,  1918.  Throughout 
this  time  the  land  was  in  possession  of  ad- 
verse holders  under  written  title.  All  of  the 
titles,  so  far  as  the  record  discloses,  were 
regular,  and  conveyed  the  entire  fee  in  the 
land,  unless  it  be  the  deed  of  W.  B.  Sparks, 
trustee  for  his  mother,  Josephine  V.  Sparks. 
The  contention  on  the  part  of  the  remainder- 
men is  that,  the  mother  having  only  a  life 
estate,  this  deed  conveyed  only  the  life  estate, 
and  that  the  grantees  under  that  deed  and 
their  successors  in  title  obtained  only  the  life 
interest  held  by  Mrs.  Sparks,  which  ceased 
and  determined  at  her  death,  May  6, 1915,  and 
that  their  possession  under  all  of  these  deeds 
was  restricted  to  the  possession  of  the  life 
interest.  Although  the  deed  of  Sparks  de- 
scribes him  as  trustee  for  Josephine  V.  Sparks 
and  makes  no  mention  of  the  remaindermen, 
he  was  in  fact  trustee  for  the  entire  trust 
property,  including  the  interests  of  the  chil- 
dren. The  deed  purports  to  convey  the  entire 
fee,  and  operates  as  color  of  title.  It  appears 
by  the  uncontradicted  evidence  that  all  of 
the  successive  grantees,  certainly  after  Join- 
er and  Shepard,  bought  for  a  valuable  con- 
sideration and  went  into  possession  of  the 
property  under  written  evidences  of  title  con- 
veying the  entire  fee,  and  that  for  more  than 
20  years  there  was  never  any  Interference 
with  these  various  possessions,  although  the 
remainder  interests  were  equitable  and  rep- 
resented by  W.  B.  Sparks,  as  trustee,  one  of 
the  children.  The  legal  title  being  in  the 
trustee,  prescription  ran  against  him,  and 
whexk  he  was  barred  all  the  cestuis  que  trust 
were  barred.  Civil  Code  (1910),  S  4367;  BJast 
Rome  Town  Co.  v.  Cothran,  81  Ga.  359,  8  S. 
B.  737;  Watts  v.  Boothe,  supra;  Sparks  ▼. 
Anderson,  150  Ga.  — ,  102  S.  E.  423  (2) ;  Pow- 
ell on  Actions  for  Land,  {{  345,  346.  Jnder 
the  evidence  prescription  had  ripened  against 
the  plaintiffs  long  before  the  suit  was  filed. 
The  court  therefore  properly  directed  a  ver- 
dict in  favor  of  the  defendant  as  against  four 
of  the  plaintiffs,  but  erred  in  directing  a  ver- 
dict in  favor  of  Robert  L.  Sparks,  one  of  the 
plaintiffs,  against  the  defendant  Ridley.  It 
is  therefore  ordered  that  the  Judgment  com- 
plained of  in  the  main  bill  of  exceptions  be 
afiirmed,  and  the  Judgment  upon  which  error 
is  assigned  in  the  cross-bill  of  exceptions  be 
reversed. 

Judgmfent  afiirmed  on  the  main  bill  of  ex- 
ceptions, and  reversed  on  the  cross-bill. 

All  the  Justices  concur. 
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(ISO  Qa.  906) 
FREY  V.  CITY  OF  MARIETTA.    (No.  1684.) 

(Supreme  Court  of  Georgia.     Blay  14,  1920.) 

(SyUahus  }>y  ike  Court.) 

Injunction  ^=s> 1 47— Refusal  of  Interlocutory  In- 
Junction  against  enforcement  of  taxes  held  not 
orror. 

Under  the  pleadings  and  the  evidence  the 
court  did  not  err  in  refusing  to  grant  an  inter- 
locutory injunction. 

Error  from  Superior  Court,  Ck)bb  County; 
N.  A.  Morris,  Judge. 

Action  for  injunction  by  B.  T.  Frey  against 
the  City  of  Marietta.  Interlocutory  injunc- 
tion refused,  and  plaintiff  brings  error.  Af- 
firmed. 

The  petition  alleged  that  in  the  spring  of 
1913  a  petition  was  presented  to  the  city 
council  of  Marietta  praying  that  the  city  co- 
operate with  plaintiff  in  opening  a  street 
across  plaintiff's  land  in  order  to  facilitate 
public  travel ;  that  the  mayor  and  city  coun- 
cil met  plaintiff  the  next  day  and  after  con- 
sidering the  route  of  the  street  it  was  agreed 
that  petitioner  should  furnish  the  land  and 
that  he  should  employ  men  to  grade  the 
street  and  that  the  city  would  bear  its  rea- 
sonable .  part  of  the  expenses ;  that  in  ac- 
cordance with  said  agreement  plaintiff  caus- 
ed the  street  to  be  graded  at  his  expense  in 
the  sum  of  $915;  that  while  the' work  was  in 
progress  the  mayor  of  the  city  came  to  plain- 
tiff and  stated  to  him  that  inasmuch  as  plain- 
tiff would  be  benefited  by  the  work  plain- 
tiff should  furnish  the  land  and  do  the  work 
and  the  city  would  pay  half  of  the  expenses ; 
that  plaintiff  consented  to  this  arrangement 
and  that  by  reason  thereof  the  city  became 
indebted  to  plaintiff  in  the  sum  of  $472J50. 
The  petition  further  alleged  that  subsequent 
to  the  completion  of  the  grading  the  city 
levied  taxes  on  plaintifiTs  land  for  a  number 
of  years,  setting  forth  the  amount  for  each 
year,  and  that  plaintiff  had  applied  the  in- 
debtedness  of  the  dty  as  against  said  tax. 
The  petition  further  alleged  that  the  city 
was  indebted  to  plaintiff  in  a  specified 
amount  for  fuel  furnished  to  the  dty;  that 
the  amount  of  taxes  due  the  city  exceeded 
the  amount  owing  to  plaintiff  for  said  grad- 
ing and  the  fuel  in  the  sum  of  $187.02 ;  that 
the  dty  was  attempting  to  enforce  the  taxes 
with  interest  thereon  without  allowing  plain- 
tiff any  credit  for  the  items  above  set  forth ; 
that  plaintiff  had  offered  to  pay  said  $187.02, 
but  the  dty  had  refused  to  accept  the  same. 
The  petition  alleged  that  plaintiff  is  solvent 
and  that  the  dty  has  exceeded  its  debt  limit 
and  is  insolvent  as  respects  its  taxing  ];)ower. 
The  prayer  Is  for  an  injunction  restraining 
the  dty  from  enforcing  its  daim  for  taxeb 
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against  plaintUTs  property  and  that  plain- 
tiff liave  verdict  for  the  true  amount  due 
him  from  the  dty  and  for  such  othier  relief 
as  he  may  be  entitled  to.  The  answer  denied 
generally  the  plaintiff's  allegations,  and  set 
forth  a  copy  of  the  written  proceedings  of 
the  city  council  in  respect  to  the  grading 
mentioned  in  the  petition,  which  record  show- 
ed that  the  only  aid  given  to  plaintiff  con- 
cerning the  grading  of  said  street  was  a 
donation  of  $60  to  cover  the  cost  of  sewer 
pipe. — Statement  by  editor. 

H.  B.  Moss,  of  Marietta,  for  plaintiff  in 
error. 

J.  Z.  Fbster,  of  Marietta,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur. 


(150  Gfi.  81) 

McCALL  V.  STATE.     (No.   1534.) 

(Supreme  Court  of  Georgia.     April  13,  1920. 
Rehearing  Denied  June  19,  1920.) 

(ByUabuM  5y  the  Court.) 

I.  Courts  «s»42(2)— Statute  diviiling  Court  of 
Appeals  Into  two  divisions,  with  Independent 
Jurisdiction,  held  not  unconstitutional. 

The  eighth  paragraph  of  the  petition  for 
certiorari  attacks  the  act  of  the  General  As- 
sembly of  August  19,  1916  (Acts  1916,  p.  ^), 
entitled  *'An  act  to  prescribe  the  number  of 
Judges  of  the  Court  of  Appeals  of  this  state, 
to  provide  for  the  election  of  such  judges,  to 
prescribe  regulations  for  conducting  the  busi- 
ness of  said  court,  and  for  other  purposes,'*  as 
being  in  violation  of  article  6,  {  2,  par.  9,  of  the 
Constitution  of  the  state,  on  the  ground  that 
there  is  no  such  provision  in  that  portion  of  the 
Constitution  as  would  authorize  the  General 
Assembly  to  divide  the  jurisdiction  of  the  Court 
of  Appeals,  so  that  such  jurisdiction  might  be 
exercised  by  separate  divisions  of  the  court, 
consisting  of  a  less  number  than  the  whole 
membership.  It  is  insisted  that  the  paragraph 
of  the  Constitution  above  dted  contemplates 
that  writs  of  error  shall  be  considered  by  the 
Court  of  Appeals  as  a  whole,  and  that  conse- 
quenUy  the  General  Assembly  was  without  au- 
thority under  the  Constitution  to  provide  for 
separate  divisions  of  the  court,  and  to  direct 
that  *'all  criminal  causes''  should  be  assigned 
to  any  particular  division,  and  was  also  without 
authority  to  enact  that  "each  division  shall  hear 
and  determine  independently  of  the  other  the 
cases  assigned  to  it."  The  act  of  the  Legis- 
lature, attacked  by  the  plaintiff  in  certiorari  as 
being  unconstitutioDal,  has  been  upheld  by  this 
court  in  the  case  of  Fountain  v.  State,  149  Ga. 
619,  101  S.  B.  294,  and  the  ruling  there  made  is 
controlling  in  the  instant  case.  That  decision 
had  not  been  rendered  when  the  petition  for 
certiorari  in  the  present  case  was  filed,  but  that 
case  was  pending  in  this  court  on  certiorari 


from  the  Court  of  Appeals,  and  it  Is  conceded 
by  counsel  for  the  plaintiff  in  certiorari  that  the 
decision  in  that  case  on  that  question  would  bo 
controlling  in  this,  and  the  question  was  raised 
in  order  to  get  the  benefit  of  the  ruling  in  the 
Fountain  Case. 

2.  Grounds  for  certiorari. 

The  other  grounds  for  certiorari  are  with- 
out merit,  and  the  decision  of  the  Court  of  Ap- 
peals will  not  be  reversed  for  any  reasons  as- 
signed. 

Certiorari  from  Court  of  Appeals. 

Proceeding  in  the  Court  of  Appeals  be- 
tween the  State  and  W.  B.  McCall.  From 
the  Judgment,  McCall  brings  certiorarL  Af- 
firmed. 

See,  also,  23  Ga.  App.  770,  99  S.  E.  471, 

EL  F.  Strozier,  of  Oordele,  and  F.  A.  Hooper 
&  Son,  of  Atlanta,  for  plaintiff. 

J.  B.  Wall,  Sol.  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  Max  E.  Land,  of  Cordele, 
and  Hal  Lawson,  of  Abbeville,  for  the  State. 

HILL,  J.  Judgment  afllrmed.  All  the  Jus- 
tices concur. 


(150  Oa.  282) 
ROURKE  V.  O'NEILL.    (No.  !8l9.y 

(Supreme  Court  of  Georgia.   Juno  16,  1920.) 

(8vllalMi9  by  *hs  Court.) 

I.  Haboas   oorpss  ^=9ll3(l2>— Judgment  for 

pstitloser  held  to  rule  adversoly  on  issue  as 

to  oontraot  for  custody  of  ohild. 

The  judgment  of  the  court  below  in  effect 

ruled  adversely  to  the  plaintiff  in  error  upon 

the  question  as  to  whether  or  not  there  was  a 

contract  by  which  the  applicant,  the  father  of 

the  child  in  question,  surrendered  and  lost  his 

parental  right  to  have  possession,  custody,  and 

control  of  the  minor  child. 

2.  Habeas  corpus  ^=3»a5( I)— Evidence  author* 
l2ing  an  award  of  custody  of  minor  child  to 
father. 

Under  the  evidence  in  the  case,  the  court 
did  not  err  in  awarding  the  child  to  the  custody 
of  the  father. 

Error  from  Superior  Court,  Chatham  Coun- 
ty ;  P.  W.  Meldrim,  Judge. 

Habeas  corpus  by  John  J.  O'Neill  against 
Mrs.  Johanna  Rourke,  mother  of  petition- 
er's deceased  wife,  to  recover  custody  of 
his  minor  son,  John  J.  O'Neill,  Jr.  Custody 
awarded  to  petitioner,  and  defendant  brings 
error.    Affirmed. 

On  November  18,  1919,  John  J.  O'Neill 
filed  his  petition  to  the  superior  court  for 
the  writ  of  habeas  corpus,  seeking  to  re- 
cover the  custody  of  his  minor  son,  John 
J.  O'Neill,  Jr.,  from  Mrs.  Johanna  Rourke, 
the  mother   ot  the  deceased   wife  of  peti- 
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tioner.  On  tbe  date  at  which  the  writ  was 
made  returnable  the  respondent  appeared 
and  filed  her  answer  to  the  petition.  In 
her  answer  ^rs.  lEtourke  admitted  that  the 
minor  child  was  in  her  custody,  control,  and 
possession,  and  that  he  had  been  living  with 
tier  for  some  time.  She  denied  that  she 
was  illegally  detaining  the  child,  and  claimed 
that  she  was  lawfully  and  properly  In  pos- 
aession  of  it  She  based  her  right  to  the 
continued  custody  of  the  child  on  the  ground 
that  this  W0UI4  be  to  the  interest  of  the 
<:hild,  and  also  upon  an  alleged  contract, 
averring  that  the  petitioner  had  r^eased  his 
parental  right  to  the  child  to  the  respond- 
•ent    She  specifically  alleged  that: 

'^Within  a  few  days  of  the  death  of  her  daugh- 
ter, the  mother  of  the  child,  and  during  her  last 
iUness  (as  respondent  now  recollects,  it  was 
■on  the  Wednesday  preceding  her  death,  she 
having  died  on  the  following  Saturday),  her 
•daughter  at  her  home  in  Savannah,  Ga.,  asked 
respondent  to  take  and  rear  her  child,  and  to  so 
promise  her.  Respondent  at  first  tried  to  re* 
assure  her  that  she  would  not  die,  but  her 
daughter  inusted  that  she  make  the  promise, 
and  respondent  did  promise  her  daughter  to 
take  and  rear  the  child.  At  that  time  the 
child  was  at  respondent's  home  on  Gaston 
street" 

Subsequently  to  petitioner's  return  from 
a  visit  of  about  two  weeks  In  Florida,  re- 
apondent  mentioned  the  request  of  her  daugh- 
ter and  respondent's  promise  to  the  daugh- 
ter. 

**There  was  no  immediate  agreement  at  that 
time  by  the  petitioner,  but  be  went  off  and  came 
back  the  same  evening,  and  then  informed  re- 
spondent that  he  agreed  to  her  having  and 
rearing  the  child;  that  he  was  largely  con- 
trolled by  what  he  knew  were  his  wife's  wishes, 
and  besides  this,  be  'said,  he  thought  it  was  best 
for  the'  child.  This  was  said  in  the  presence 
'Of  witnesses,  and  respondent  understood  that 
the  agreement  was  then  and  there  fully  and 
definitely  made.  During  tbe  conversation  peti- 
tioner asked  if  it  was  necessary  for  him  to  give 
a  writing  as  to  turniug  over  the  child^  and  was 
informed  that  it  was  not  necessary,  as  respond- 
ent believed  he  would  adhere  to  the  agri'ement. 
Respondent  further  says  that  under  the  said 
agreement  the  child  remained  in  the  possession, 
custody,  and  control  of  this  respondent  until 
on  or  about  the  18th  day  of  August  last  Re- 
spondent under  this  agreement,  looked  after 
the  child,  and  took  care  of  him,  and  bore  his  ex- 
penses as  fully  and  as  completely  as  if  the 
'Child  had  been  her  own,  and  any  expenses  paid 
by  the  father  must  have  been  very  small— cer- 
tainly the  bulk  of  them,  wei^e  borne  by  re- 
spondent'* 

After  evidence  was  submitted  and  ar- 
gument heard,  the  court  rendered  the  fol- 
lowing judgment  (omitting  certain  condi- 
tions imposed  by  the  order  upon  the  peti- 
tioner, which 'it  is  not  necessary  to  con- 
aider): 

"I  have  read  the  evidence,  and  do  not  deem 
ft  necessary  to  state  it    I  have  considered  the 
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f  briefs,  the  last  of  which  was  submitted  on  the 
16th  inst,,  and  do  not  deem  it  necessary  to  re- 
view the  authority.  In  all  writs  of  habeas  cor- 
pus sued  on  account  of  the  detention  of  a  chUd, 
the  court  may  exercise  its  discretion  as  to' 
whom  the  custody  of  such  child  should  be  given* 
After  all  that  has  been  said,  the  section  of  the 
Code  controls.  The  only  question  then  is:  To 
whom  should  the  custody  of  this  child  be 
awarded,  regard  being  had  to  the  rights  of  the 
father  and  the  interest  and  welfare  of  the 
child?  In  the  exercise  of  the  discretion  de- 
volving on  me,  the  custody  of  the  infant  is 
awarded  to  the  petitioner.** 

The  respondent  in  the  habeas  corpus  pro* 
ceeding  excepted  to  the  judgment^  on  the 
ground  that  the 


"is  contrary  to  law  and  contrary  to  the  evi- 
dence, and  that  under  the  evidence  the  respond- 
ent is  entitled  to  the  custody  of  the  chUd,  and 
the  court  erred  in  not  awarding  the  custody  to 
the  respondent,  and  in  holding  that  the  petition- 
er is  entitled  to  the  custody.' 


»> 


Adams  A  Adams,  of  Savannah,  for  plain- 
tiff in  error. 

Hitch  &  Denmark  and  O'Byrse,  Hartrftdge 
&  Wright,  all  of  Savannah,  for  defendant  in 
error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1,21  The  plaintiff  in  error  con- 
tends that  tbe  court  below  did  not  pass  upon 
the  contract  set  up  in  the  answer  of  the 
respondent  in  the  habeas  corpus  proceedings, 
and  that  the  case  stands  in  this  court  free 
from  any  presumptions  that  would  be  in- 
cident to  an  adverse  finding  by  the  court 
below  as  to  this  question,  and  she  insists  that 
the  contract  had  been  proved,  and,  having 
been  proved,  that  all  the  rights  of  the  fa- 
ther had  been  transferred  to  her;  that  she 
then  stood  in  "loco  parentis";  that  she 
had  never  surrendered  this  right  and  the 
court  was  without  discretion  to  take  the 
child  from  her,  there  being  no  question  as 
to  her  fitness  for  its  custody;  and  that 
this  court  must  pass  upon  the  question  as 
to  the  proof  of  the  contract  as  a  de  novo 
question. 

We  are  of  the  opinion  that  the  judgment 
of  the  court  is  adverse  to  the  plaintiff  in 
error  upon  all  the  controlling  questions 
in  the  case.  If  it  be  admitted  that  the  tes- 
timony of  the  respondent  and  the  corrobo- 
rating evidence  of  witnesses  introduced  by 
her  would  have  established  a  contract,  had 
it  not  been  controverted,  nevertheless  tbe 
evidence  tending  to  establish  the  alleged 
contract  was  controverted  by  the  plaintiff, 
and  his  testimony  upon  the  subject  of  the 
contract  made  an  issue  of  fact  which  it 
was  competent  for  the  trial  judge  to  dis- 
pose of.  It  is  true  that  in  his  order  the 
judge  does  not  expressly  refer  to  the  issue 
as  to  whether  there  was  a  contract  or  not; 
but  his  order  sustaining  the.  petition  in  the 
habeas  corpus  proceedings  is  necessarily  « 
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finding  against  the  plaintiff  In  error  on  the 
jquestton  of  a  contract.  It  Is  also  true  that 
the  trial  conrt  did  briefly  refer  to  the  law  al- 
)  lowing  the  exercise  of  the  judge's  discre- 
tion, but  that  does  not  exclude  the  idea  of 
holding  against  the  contention  of  the  plain- 
tiff In  error  as  to  the  existence  of  a  con- 
tract It  was  not  necessary,  in  passing  the 
order,  for  the  Judge  to  expressly  refer  ei- 
ther to  his  discretion  or  to  other  issues  made. 
His  Judgment  in  the  case  could  have  been 
within  the  compass  of  a  single  sentence; 
a  mere  statement  that  he  awarded  the  cus- 
tody of  «the  child  to  its  father,  the  appli- 
cant, would  have  disposed  of  all  issues  made 
by  the  petition  and  answer.  There  was  evi- 
dence sufficient  to  authorize  the  judge  to 
find  that  the  alleged  contract  had  not  been 
entered  into  by  the  applicant,  and  to  author- 
ize the  exercise  of  the  court's  discretion  in 
favor  of  the  father  upon  the  question  of  the 
custody  of  the  child.  No  reason  is  shown 
In  this  record  why  this  court  should  disturb 
the  judgment  of  the  trial  court 

Judgment  affirmed. 

All  the  Justices  concur. 


(150  Oa.  294) 

TOWN  OF   DEXTER  et  al.  v.  WESTERN 

UNION  TELEGRAPH   CO. 

(No.  1767.) 

(Supreme  Court  of  Georgia.    June  18,  1920.) 
(Byllahu$  hy  the  Court,) 


1.  Injunction  ^=»  105(1)  —  Generally  prosecu- 
tion of  orimlnal  offenses  will  not  be  enjoined; 
prosecution  as  an  ladilent  to  enforee  eollec- 
tlon  of  occupation  tax  enjoined. 

The  general  rule  is  that  equity  will  not  en- 
join the  prosecution  of  criminal  offenses;  but 
there  are  cases  where  equity  wiU  enjoin  such 
prosecutions.  This  case  falls  within  the  latter 
class. 

2.  Licenses  ^ss>7{9)t  35— Occupation  tax- impos- 
ed en  telegrapli  company  lield  not  excessive; 
party  attacking  an  occupation  tax  ordinance 
because  of  extrinsic  facts  lias  tlie  burden  of 
proof. 

It  cannot  be  said  as  a  matter  of  law,  under 
the  meager  evidence  In  the  record,  that  an  ordi- 
nance fixing  an  annual  occnpation  tax  of  $5  on 
a  telegraph  company  doing  business  within  a 
town,  on  intrastate  business,  where  the  gross 
annual  income  is  shown  to  be  $70.68,  and  the 
expenses  of  the  local  office  are  not  definitely 
given,  is  so  unreasonable,  excessive,  and  confis- 
catory as  to  be  void. 

(a)  Where  an  attack  is  made  on  an  ordinance 
fixing  an  occupation  tax,  because  of  extrinsic 
facts,  the  burden  is  on  the  party  attacking  to 
prove  the  allegations  of  the  petition ;  and  on 
failure  to  carry  such  burden  the  ordinance  will 
not  be  declared  invalid.  The  plaintiff  failed  to 
carry  the  burden  in  the  instant  case. 


Error  from  Superior  Court,  Laurens  C5ouii- 
ty ;  J.  L.  Kent,  Judge. 

Suit  for  injunction  by  the  Western  Union 
Telegraph  Company  against  the  Towif  of 
Dexter  and  others.  Judgment  for  plalntiif, 
and  defendants  bring  error.   Reversed. 

S.  P.  New,  of  Dublin,  for  plalntiifs  In  er- 
ror. 

Brewster,  Howell  &  Heyman  and  Mark 
Bolding,  all  of  Atlanta,  for  defendant  in  er- 
ror. 

HILL,  J.  [1]  1.  The  Western  Union  Tele- 
graph Company  brought  suit  against  the  town 
of  Dexter  and  others,  to  en  join  the  collection 
of  an  annual  occupation  tax  of  $5  imposed 
upon  the  telegraph  company  by  the  town. 
The  case  was  submitted  to  the  trial  Judge 
for  decision  without  the  intervention  of  a 
jury,  and  he  heard  and  determined  all  is- 
sues of  law  and  fact  After  the  Introduction 
of  evidence  by  the  plaintiffs  (no  evidence 
being  offered  by  the  defendants),  the  court 
rendered  a  decree,  permanently  enjoining 
the  collection  of  the  tax,  on  the  grounds  set 
out  in  the  petition,  viz.  that  the  same  was 
unreasonable  and  void,  confiscatory  in  char- 
acter and  amount,  and  ''it  being  twice  as 
high  as  the  tax  heretofore  levied  and  col- 
lected in  the  said  town."  The  prayers  of  the 
petition  were  not  only  to  enjoin  the  collec- 
tion of  the  tax,  but  from  prosecuting  the 
criminal  charge  for  failure  to  pay,  or  from 
arresting  or  in  any  manner  punishing  H. 
S.  Wilson,  the  manager  and  agent  in  charge 
of  the  business  of  the  company.  To  this 
judgment  the  defendants  excepted. 

The  criminal  prosecution  is  a  mere  in- 
cident to  enforce  the  collection  of  the  tax 
sought  to  be  enjoined,  and  the  case  falls 
within  that  class,  the  last  of  which  was 
Baldwin  v.  City  of  Atlanta,  147  Ga.  28, 
02  S.  £.  630.  This  class  of  cases  is  to  the 
effect  that  equity  will  «enjoin  criminal  prose- 
cutions under  certain  circumstances  there 
set  out.  The  instant  case  does  not  fall 
within  the  other  class,  which  holds  that  a 
court  of  equity,  as  a. general  rule,  will  not 
enjoin  prosecutions  for  criminal  offenses, 
etc.  See  cases  cited  in  the  Baldwin  Case, 
supra. 

[2]  2.  The  ordinance  of  the  town  of  Dex- 
ter imposed  an  annual  tax  of  $5  upon  the 
Intrastate  business  done  by  the  telegraph 
company  in  the  town  of  Dexter,  and  the 
ordinance  specifically  provides  that  such  tax 
is  not  Imposed  upon  the  interstate  business. 
The  evidence  introduced  on  the  trial  of  the 
case  was  very  meager.  It  showed  that  the 
gross  annual  receipts  from  the  intrastate 
business  done  at  Dexter  were  $70.68,  but 
the  record  does  not  disclose  definitely  what 
the  expenses  of  the  Dexter  office  were.  The 
nearest  approach  to  it  was  as  follows:  "25.1 
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-of  the  entire  ezpenses  for  said  year  in  Qeor- 
gla  is  the  expense  apportionable  to  the  intra- 
•fitate  expense/*  From  this  meager  evidence 
<K>unsel  for  the  defendant  in  error  makes  a 
calculation  in  his  brief,  in  which  he  reaches 
-the  conclusion  that  the  expenses  on  intra- 
•state  business  in  the  town  of  Dexter  are 
'.^65.59&t-.  The  burden  of  proof  is  upon  the 
plaintiff  to  make  out  its  case ;  and,  where 
-such  attack  is  made  because  of  extrinsic 
facts,  the  ordinance  wiU  not  be  declared  in- 
valid where  the  party  attacking  fails  to 
-carry  such  burden.  The  evidence  in  this 
-case  does  not  sustain  the  allegation  that  the 
tax  imposed  by  the  ordinance  of  the  town 
-of  Dexter  Is  excessive,  discriminatory,  or  con- 
fiscatory. We  cannot  take  the  calculation  in 
:the  brief  of  the  defendant  in  error  as  show- 
ing what  the  expenses  of  the  office  were,  or 
AS  supplying  the  omitted  facts  necessary  for 
that  purpose.  The  presumption  is  in  favor 
-of  the  ordinance,  and  that  the  tax  of  $5 
Is  a  reasonable  one.  As  already  indicated, 
the  burden  is  on  the  party  attacking  the  or- 
dinance to  show  that  it  is  invalid,  and,  upon 
failure  to  carry  this  burden,  the  ordinance 
will  not  be  declared  invalid.  Atlantic  Postal 
*Tel.  Co.  V.  Savannah,  136  Ga.  667,  71  S.  B. 
1115.  The  plaintiff  failed  to  carry  the  bur- 
den of  proof  in  the  Instant  case;  and  the 
trial  court  therefore  erred  in  holding  that 
the  ordinance  complained  of  is  illegal  and 
void  for  the  reason  set  out  in  the  ];>etitlon, 
jind  in  permanently  enjoining  the  town  of 
Dexter  from  collecting  the  tax. 

Judgment  reversed. 

All  the  Justices  concur. 


<m  Cki.  29S) 

OVERBY  et  al.  v.  PHELPS.     (No.  1759.) 
(Supreme  CJourt  of  Georgia.     Jane  18,  1920.) 

(ByUabuB  hy  the  Court.) 

4>lsmissal  and  nonsuit  ^=»58(5)— On  varlanM 

between  allegation  and  proof  in  ejeetment  a 

Judgment  ol  nonsuit  was  proper. 

Where  on  the  trial  of  an  ejectment  case  the 

proof  for  the  plaintiffs  showed  that  they  were 

the  heirs  at  law  of  their  mother,  under  whom 

they  claimed,  but  did  not  show  that  they  were 

the  only  heirs  of  such  mother,  nor  how  many 

heirs  there  were  in  all,  in  order  that  the  court 

and  jury  could  ascertain  the  number  of  shares 

and  find  accordingly,  if  the  evidence  otherwise 

authorized  it,  the  grant  of  a  nonsuit  was  proper. 

Error  from  Superior  Court,  Laurens  Ck>un- 
ty ;  J.  L.  Kent,  Judge. 
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Ejectment  by  T.  H.  Overby  and  others 
against  W.  T.  Phelps.  Judgment  of  nonsuit, 
and  plaintiffs  bring  error.   Affirmed. 

L.  D.  Moore,  of  Macon,  and  I.  N.  Eubanks, 
of  Dublin,  for  plaintiffs  in  error. 

M.  JB.  Blackshear,  of  Dublin,  and  Hines, 
Hardwick  &  Jordan,  of  Atlanta,  for  defend- 
ant in  ^ror. 

HILL,  J.  1.  The  plaintiffs  brought  eject- 
ment against  W.  T.  Phelps,  and  on  the  conclu- 
sion of  their  evidence  the  court  granted  a 
nonsuit  To  this  judgment  the  plaintiffs  ex- 
cepted. The  plaintiffs  sought  to  recover  each 
a  one-sixth  undivided  interest  in  the  premises 
in  controversy,  as  heirs  at  law  of  Mrs.  Jennie 
G.  Overby.  The  proof  failed  to  show  that 
they  are  so  entitled;  and  the  nonsuit  was 
therefore  properly  granted.  The  evidence 
showed  that  plaintiffs  were  heirs  at  law  of 
their  mother,  Mrs.  Jennie  O.  Overby ;  but  it 
did  not  show  that  they  were  the  only  heirs, 
nor  how  many  heirs  there  were,  in  order  that 
the  court  and  jury  could  ascertain  the  num- 
ber of  shares  in  the  estate  and  render  a  ver- 
dict accordingly,  if  the  evidence  authorized  it 
In  Terry  v.  Brown,  142  Ga.  224,  229,  82  S.  S. 
566,  669,  it  is  said : 

"la  order  to  recover  it  was  incumbent  on  him 
[plaintifiTI  to  show  either  that  he  was  the  only 
orphan  of  Wilson  Hadaway,  so  as  to  be  en- 
titled to  recover  the  entire  land,  or  how  many 
of  such  orphans  there  were,  so  as  to  show  what 
undivided  part  of  the  land  he  owned." 

In  Dupon  ▼.  McLaren,  63  Ga.  470  (2),  it 
was  held: 

''To  recover  in  ejectment  on  a.  demise  in  the 
name  of  persons  claiming  to  be  heirs  at  law 
of  the  grantee,  it  must  appear  either  that  such 
persons  axe  the  only  heirs  at  law,  so  as  to  re- 
cover all  the  land,  or  how  many  heirs  at  law 
there  are,  so  that  those  suing  may  designate 
and  recover  their  part  or  share  of  the  land 
sued  for." 

And  see,  to  the  same  effect  Malone  ▼.  Kel- 
ly, 101  Ga.  194,  28  S.  E.  689  (2). 

The  proof  in  the  present  case  having  failed 
to  show  ^ho  all  of  ine  heirs  of  Mrs.  Jennie  G. 
Overby  were,  and  that  each  of  the  six  plain- 
tiffs was  entitled  to  recover  a  one-sixth  undi: 
vided  interest  in  these  lands,  tlie  court  did 
not  err  in  granting  a  nonsuit  There  is  a  va- 
riance between  the  allegations  and  the  proof, 
and  a  nonsuit  was  therefore  proper. 

Judgment  affirmed. 

All  the  Justices  concur. 
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(2S  Q«.  AppL  128) 

AMERICAN    AGR.    CHEMICAL    CO.    V. 
RYAN.     (No.  11040.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aprfl  8,  1020.) 

(SvUahuA  ly  the  Court.) 


I.  Pleading  ^=»I03(5)— Demurrer  to  avermoRts 
of  negligence  not  sustainable,  except  In  plain 
case. 


<ii 


'Questions  as  to  diligence  and  negligence, 
Including  contributory  negligence,  being  ques- 
tions peculiarly  for  the  jury,  the  court  will 
decUne  to  solve  them  on  demurrer,  except  in 
plain  and  indisputable  cases.  In  this  case  it 
cannot  be  said  that  the  allegations  of  the  plain- 
tiir*8  petition  as  amended  show,  as  a  nuitter  of 
law,  that  no  other  legal  conclusion  could  be 
reached  than  that  the  plaintiff's  injuries  were 
the  result  of  his  failure  to  exercise  ordinary 
care,  or  that  by  the  exercise  of  such  care  the 
consequences  of  the  defendants'  alleged  neg- 
ligence could  have  been  avoided."  Western 
Union  Telegraph  Go.  v.  Spencer,  101  S.  E.  198, 
and  cases  there  cited. 

2.  Master  and  servant  ^==>26 1  (2)— Petition  held 
good  as  against  demurrer. 

Applying  the  foregoing  principle  of  law  to 
the  petition  as  amended,  the  court  did  not  err 
in  refusing  to  dismiss  same  on  demurrer. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  by  Arthur  Durant,  revived  In  name 
of  John  Z.  Ryan,  administrator,  against  the 
American  Agricultural  Chemical  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  amended  petition  alleged  that  defisnd- 
ant  operated  a  plant  for  the  manufacture 
of  fertilizer,  and  maintained  a  nitrate  tank, 
8  feet  square,  4  feet  deep,  and  standing  3 
feet  above  the  floor,  and  that  there  was 
another  receptacle,  a  few  feet  from  the  tank, 
known  as  a  boot,  18  inches  in  diameter,  2 
feet  deep,  and  the  top  being  flush  with  the 
floor,  while  a  lead  pipe  ran  from  the  bottom 
of  the  tank  to  the  boot ;  that  it  was  neces- 
sary on  occasions  to  flush  out  the  tank,  and 
to  do  so  an  employ^  was  required  to  hold  the 
nozzle  of  a  hose  over  the  top  of  a  tank, 
which  washed  the  accumulations  in  the  tank 
through  the  pipe  into  the  boot ;  that  vapors 
and  gases  arose  from  the  accumulations  which 


yrere  of  a  pofsonons  nature,  so  that  the  em- 
ploy6  engaged  in  washing  out  the  tank  was 
required  to  ke^  hla  head  to  the  side  of  the 
tank,  so  that  the  fumes  would  not  strike 
him  in  the  face;  that  on  a  specified  date 
plaintiff  was  ordered  by  the  foreman  to  hold 
the  hose  in  the  act  of  flushing  out  the  tank ; 
that  it  was  necessary  during  such  operation 
to  cover  the  boot  with  a  bag.  in  order  to 
prevent  fumes  from  arising;  that  plaintiff, 
while  holding  the  hose,  instructed  a  coem« 
ploy 6  to  cover  the  boot,  and  plaintiff,  being 
absorbed  in  the  operation  of  holding  the 
hose,  was  unable  to  see  whether  his  re- 
quest was  complied  with;  that  before  said 
boot  was  covered  the  foreman  directed  such 
coemploy^  to  do  other  work,  and  on  the  state- 
ment of  such  coemploy^  to  the  foreman  that 
it  was  necessary  to  cover  the  boot  the  fore- 
man refused  to  permit  him  to  place  a  sack 
over  the  boot;  that  fumes  arose  from  the 
boot,  and,  owing  to  the  fact  that  the  fumes 
were  not  easily  discernible  by  the  sense  of 
smell,  plaintiff  was  not  aware  that  he  was  be- 
ing subjected  thereto;  that  plaintiff's  cloth- 
ing became  saturated  with  the  fumes,  and  he 
was  flnally  rendered  partially  uncondous* 
and  while  in  that  condition  he  wandered  to 
a  lower  floor  of  the  building  and  sat  down 
ne^r  a  mill  acid  tank;  that  plaintiff's  co- 
employ^  informed  the  foreman  of  plaintiff's 
condition  and  the  danger  of  his  remaining 
near  the  acid  tank,  and  the  foreman  Instead 
of  rescuing  plaintiff  from  his  peril,  went 
to  a  place  a'  quarter  of  a  mile  away  and 
called  the  police  ambulance,  stating  to  the 
police  that  there  was  a  crazy  man  at  the 
establishment,  who  should  be  taken  away; 
that  plaintiff  remained  in  his  dangerous  situ- 
ation until  he  was  taken  to  a  charity  hospi- 
tal by  the  police  ambulance,  and  was  placed 
in  charge  of  a  physician,  who  did  not  give 
him  proper  care ;  that  as  a  result  of  defend- 
ant's negligence  plaintiff's  throat  and  lungs 
were  seriously  affected,  to  his  damage  In  the 
sum  of  $20,000.— Statement  by  editor. 

Seabrook  &  Kennedy,  of  Savannah,  for 
plaintiff  in  error. 

Oliver  &  Oliver,  of  Savannah,  for  defend- 
ant in  error. 

JENKINS,  P.  J.    Judgment  afElrmed. 
STEPHEiNS  and  SMITH,  JJ.,  concar. 
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the  defendant,  and  faila  to  aDegv  any  facts 
showing  that  the  danger,  If  any,  was  not  ob- 
vious and  could  not  by  the  exercise  of  ordinary 
care  have  been  seen  and  discovered  by  the 
plaintiff.  The  court  therefore  did  not  err  in 
sustaining  the  general  demurrer  and  dismissing 
the  petition.  See  Jones  y.  Candler,  22  Ga.  App. 
717,  97  S.  B.  112. 

Stephens,  X,  dissenting. 


(Syllabus  by  the  Court.) 

Landlord  and  tenant  ^=9 1 69 (3)— Petition  in  ao- 
tion  for  injury  from  falling  In  office  bnlldino 
held  not  to  state  oauso  of  notion  aoainst  les- 
sor. 

R.  G.  Lebby  brought  suit  against  the  Atlan- 
ta Realty  Corporation,  alleging,  substantially, 
that  the  defendant  was  a  corporation  of  the 
state  of  Georgia,  with  its  principal  oiflce  in 
the  city  of  Atlanta,  and  owned,  operated,  and 
maintained  in  that  city  an  office  building, 
known  as  the  Gurt  Building,  the  space  in  which 
was  leased  to  numerous  indiyiduiBLls  for  hire, 
the  offices  being  maintained  by  them  for  the 
transaction  of  their  business;  that  on  March 
28, 1918,  between  11  and  12  o'clock  in  the  day- 
time, the  plaintiff  was  in  said  building,  on  the 
seventh  floor,  for  the  purpose  of  consulting  a 
doctor  whose  office  was  on  that  floor,  said  doc- 
tor being  a  tenant  of  the  defendant;  that  the 
plaintiff  remained  in  the  doctor's,  office  about 
SO  minutes,  and  that  when  he  came  out  of  the 
doctor's  offiCjB  and  started  down  the  hall  to 
the  elevator  he  had  taken  only  a  few  steps 
when  his  feet  slipped  suddenly  from  under  him, 
in  the  manner  set  out  in  the  petition.  The 
plaintiff  further  alleged  that  the  tile  flooring  up- 
on the  seventh  floor  of  the  building  was  very 
smooth  and  very  slick,  and  that  while  he  was 
in  the  doctor's  office  the  said  floor  was  covered 
with  water,  preparatory  to  mopping  the  same, 
and  the  water  was  allowed  to  stand  on  the  floor, 
causing  it  to  be  unsafe  and  dangerous  for  any 
one  to  walk  upon  it.  He  further  alleged  that 
he  knew  nothing  of  the  unsafe  and  dangerous 
condition  of  the  said  floor,  and  could  not  by 
the  exercise  of  ordinary  care  have  known 
thereof.  He  also  alleged  that  he  was  injured 
by  the  negligence  of  the  defendant  in  the  fol- 
lowing particulars:  (a)  That  the  defendant  fail- 
ed to  provide  a  safe  place  for  persons  lawfully 
in  said  building  to  walk  on,  as  it  was  its  duty  to 
do;  (b)  that  the  defendant  negligently  placed 
or  allowed  to  be  placed  on  the  seventh  floor  of 
said  building  water  in  sufficient  4iuantity  to 
make  the  same  dangerous  and  unsafe  for  walk- 
ing on,  when  it  knew  or  should  have  known 
that  it  would  render  said  floor  unsafe  and  dan- 
gerous for  persons  using  the  same:  (e)  that  it 
allowed  water  to  remain  on  said  seventh  floor 
of  said  building,  rendering  it  unsafe  and. danger- 
ous, without  maintaining  a  watchman  or  some 
person  to  warn  persons  of  the  dangerous  and 
.unsafe  condition  of  the  floor,  when  it  knew  or 
should  have  known  of  that  condition;  (d)  that 
it  ordered  or  allowed  said  floor  to  be  sprinkled 
or  wet  when  it  knew  or  should  have  known  that 
it  #ould  render  the  floor  unsafe  and  dangerous 
to  so  sprinkle  or  wet  it  while  it  was  in  con- 
stant use  by  persons  authorized  to  be  in  build- 
ix)g.  The  petition  next  sets  out  the  particulars 
01  the  plaintiff's  injuries,  and  prays  for  dam- 
ages.   Held: 

The  petition  fails  to  set  out  a  legal  cause  of 
action  against  the  defendant,  in  that  it  falls  to 
-allege  any  culpable  negligence  on  the  part  of 


Error  from  City  Court  of  Atlanta ;  H.  M. 
Reid,  Judge. 

Action  by  R.  G.  Lebby  against  the  Atlanta 
Realty  Corporation.  General  demurrer  to 
petition  sustained,  and  petition  dismissed, 
and  plaintiff  brings  error.    Afllnned. 

Westmoreland  &  Smith,  of  Atlanta,  for 
plaintiif  in  error. 

W.  E.  Roberts,  and  D.  W.  Blair,  both  ot 
Marietta,  for  defendant  in  error. 

SMITH,  J.    Judgment  afllrmed. 

JENKINS,  P.  J.,  concurs. 

STEPHENS,  J.  (dissenting).  Where  one 
owns  and  operates  a:  building  wherein  of- 
fices are  leased  to  tenants,  and  where  the 
public  by  express  or  Implied  invitation  enter 
for  lawful  purposes,  be  is  bound  to  exercise 
ordinary  care  hi  keeping  the  hallways  and 
approaches  to  the  offices  therein  safe  Civil 
Code  1910,  S  4420.  Where  In  the  h^Uway 
of  such  a  building  the  floor  which  is  con- 
structed of  very  smooth  and  slick  tile  is  al- 
lowed to  become  covered  with  water  and  thus 
rendered  slippery  and  dangerous  to  walk 
upon,  such  condition  of  the  floor.  If  permit- 
ted  in  the  middle  of  the  day  und  during  busi- 
ness hours  and  while  the  building  is  fre- 
quented by  persons  entering  under  an  Im- 
plied invitation,  may  amount. to  a  failure  to 
keep  the  hallway  safe,  and  thus  oonstituve 
negligence  on  the  part  of  the  owner  or  person 
operating  the  building.  Any  one  passing 
along  the  hallway  of  such  building  who  is, 
without  any  fault  on  his  part,  injured  by  rea- 
son of  slipping  and  falling  caused  by  such 
negligent  condition  of  the  floor,  may  recover 
damages  for  such  injuries.  He  has  a  right 
to  assume  that  the  floor  Is  safe^  and  Is  charge- 
able with  only  ordinary  care  and  diligence  In 
observing  Its  condition.  Where  he  has  no 
knowledge  of  the  unsafe  condition  of  the 
floor,  and  there  is  nothing  to  Indicate  It  other 
than  the  bare  existence  of  the  water  on  the 
floor,  and  such  person,  after  only  a  half  iiour 
before  the  Injuiy  and  before  the  water  had 
been  placed  upon  the  floor,  passed  over  It  in 
safety,  It  is  a  qtlestion  for  the  Jury  whether 
or  not  under  such  circumstances  such  person 
by  the  exercise  of  ordinary  care  could  have 
discovered  the  dangerpus  and.  unsafe  condi- 
tion of  the  floor  and  thereby  prevented  the 
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injury.  The  oondltion  of  a  tile  floor  covered 
with  water  without  anything  calling  atten- 
tion thereto  is  not  necessarily  patent  It  is 
likely  not  to  attract  attention,  and  may  not 
be  observed  by  one  exercising  ordinary  care. 
It  cannot  be  said  that  the  only  inference  to 
be  drawn  from  the  facts  alleged  in  the  peti- 
tion is  that  the  plaintiff,  under  the  circum- 
stances, could  by  the  exercise  of  ordinary 
care  have  discovered  the  dangerous  condition 
of  the  floor  and  prevented  his  injury.  While 
the  facts  alleged  may  strongly  demand  this 
inference,  they  may  nevertheless,  on  the  con- 
trary, authorize  the  Inference  that  the  plain- 
tiff could  not  by  the  exercise  of  ordinary  care 
have  discovered  such  dangerous  condition. 
In  Frost  v.  McCarthy  (1909)  200  Mass.  445,  86 
N.  E  918,  it  was  held  that,  where  a  woman 
went  into  a  store  in  which  she  often  transact- 
ed business,  and  as  she  entered  noticed  on  the 
steps  mortar  or  plaster  around  which  she  had 
to  pick  her  way,  and  after  remaining  in  the 
store  a  few  minutes  she  came  out  and  slipped 
upon  the  substance  upon  the  steps  and  was 
injured,  and  where  there  was  evidence  to 
warrant  the  finding  that  the  conrlltion  of  the 
steps  had  existed  for  such  a  peiiod  of  time 
that  the  proprietor  of  the  store  ought  to  have 
known  of  it,  the  questions  of  negligence  on 
the  part  of  the  person  injured  and  the  pro- 
prietor were  for  the  jury.  The  court  in  that 
case,  speaking  through  Mr.  Justice  Rugg,  now 
its  eminent  Chief  Justice,  said: 

"The  question  as  to  the  plaintiff's  due  care, 
although  close,  was  properly  submitted  to  the 
jury.  Albeit  she  observed  the  presence  upon 
the  steps  of  the  powdered  and  lumped  mortar 
before  she  entered,  and  had  to  pick  her  way 
along  and  feared  that  she  might  slip,  the  door 
was  open  leading  into  the  store  and  business 
was  in  fact  being  conducted  there  as  usual. 
An  invitation  on  the  part  of  the  defendant  was 
thus  held  out  to  customers  to  enter  his  store, 
which  to  some  extent  carried  an  implication 
of  safety,  if  the  invitation  was  accepted.  The 
principle  is  too  well  settied  to  require  a  cita- 
tion of  authorities  to  support  it  that  mere 
knowledge  of  the  danger  of  doing  a  certain  act 
without  a  full  appreciation  of  the  risk  involved 
is  not  sufficient  to  preclude  a  plaintiff  from  re- 
covery, even  though  there  may  be  added  to  the 
knowledge  of  danger  a  comprehension  of  some 
risk.  It  is  still  in  most  cases  a  question  of 
fact  whether,  taking  into  account  all  the  circum- 
stances, including  the  knowledge  and  appre- 
ciation as  well  as  every  other  material  condi- 
i^^on,  the  plaintiff  is  guilty  of  such  negligence 
as  to  preclude  recovery.  Such  knowledge  and 
appreciation  no  doubt  oftentimes,  perhaps  gen- 
erally, constitute  weighty  evidence  of  negli- 
gence. They  do  not  invariably  rise  to  such 
clear  and  conclusive  manifestation  of  want  of 
ordinary  prudence  as  to  warrant  a  court  in 
ruling  as  a  matter  of  law  that  there  is  want  of 
due  care.  Facts  are  often  present  which  re- 
quire the  court  to  say  as  a  matter  of  law  that 
no  person  of  ordinary  prudence  would  do  the 
act  which  accompanied  the  injury.  *  *  * 
The   established    standard   is  whether,   taking 


everything  into  account,  the  act  la  ohe  which 
the  common  sense  of  mankind  pronounces  want 
of  such  prudence  as  the  ordinarily  careful  per- 
son would  use  in  a  like  situation.  It  is  hard 
to  conceive  of  anything  more  universally  known 
to  be  plainly  liable  to  cause  a  person  to  slip 
than  ice;  yet  it  has  not  infrequently  been  held 
that  knowledge  of  the  presence  of  ice  on  the 
part  of  one  attempting  to  pass  over  it,  some- 
times even  when  there  is  another  way  open,  la 
not  such  evidence  of  negligence  as  to  warrant 
the  court  in  ruling  as  a  matter  of  law  that  the 
person  injured  by  the  attempt  to  get  over  the 
slippery  place  is  precluded  from  recovery  by 
negligence"— citing  authorities. 

See,  also,  Anjou  v.  Boston  Elevated  Ry.  Co. 
a911)  208  Mass.  273,  94  N.  E.  386,  21  Ann, 
Cas.  1143 :  31  Ann.  Gas.  p.  133,  note ;  L.  R.  A. 
1915F,  572,  note. 

I  am  therefore  of  the  opinion  that  the  peti- 
tion set  out  a  cause  of  action,  and  was  im- 
properly dismissed  on  general  demurrer. 


(26  Qa.  App.  861) 

GEORGIA  RY.  &  POWER  CO.  V.  BEALE. 

(No.   10738.) 

(Court  of  Appeais  of  Georgia,  Division  No.  2. 

May  21, 1920.) 

(Bwllahus  by  the  OowrU) 

Death  <8=»3I(8)— "Child"  entitled  to  sue  de- 
fined. 

A  married  daughter,  living  with  and  sup- 
ported by  her  husband,  cannot  sue  for  the  homi- 
cide of  her  father,  although  it  appears  that  she 
is  the  only  minor  child,  and  that  the  wife  of 
the  father  had  predeceased  him. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  G^d.] 

Stephens,  J.,  dissenting.  y 

t 
Error  from  Superior  Oourt,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  M.  A.  Beale,  by  next  friend, 
against  the  Georgia  Railway  &  Power  (Com- 
pany. Demurrer  to  petition  overruled,  and 
defendant  brings  error.    Reversed. 

Ck>lquitt  ft  Oonyers,  of  Atlanta  for  plain- 
tiff in  error. 

Little,  Powell,  Smith  ft  Goldstein,  of  At- 
lanta, for  defendant  in  error. 

SMITH,  J.  Mrs.MarJorieA.Beale  brought 
suit,  through  her  husband,  R.  H.  Beale,  as 
next  friend,  to  recover  damages  for  the  hom- 
icide of  her  father,  claiming  that  he  had  been 
killed  on  account  of  the  negligence  of  the  Geor- 
gia Railway  ft  Power  (Company.  The  de- 
ceased was  a  widower  at  the  time  of  his 
death.  The  petitioner,  at  the  time  of  her 
father's  death,  was  married,  and,  nothing 
appearing  to  the  contrary,  it  must  be  pre- 
sumed that  she  was  supported  by  her  hus- 
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band.  She  was  the  only  minor  child  of  the 
deceased.  This  case  presents  but  a  single 
question,  and  that  is:  Has  the  plaintiff,  un- 
der the  facts  stated,  a  right  of  the  action  un- 
der the  provisions  of  Civil  Code  1910,  S  4424, 
for  the  negligent  homicide  of  her  father? 
The  Code  section  referred  to  provides  as  fol- 
lows: 

"A  widow,  or,  if  no  widow,  a  child  or  chil- 
dren, may  recover  for  the  homicide  of  the  hus- 
band or  parent;  and  if  Buit  be  brought  by  the 
widow  or  children,  and  the  former  or  one  of 
the  latter  dies  pending  the  action,  the  same 
shall  survive  in  the  first  case  to  the  children, 
and  in  the  latter  to  the  surviving  child  or  chil- 
dren. The  husband  may  recover  for  the  homi- 
cide of  his  wife,  and  if  she  leaves  child  or 
children  surviving,  said  husband  and  children 
shall  sue  jointly,  and  not  separately,  with  the 
right  to  recover  the  full  value  of  the  life  of 
the  deceased,  as  shown  by  the  evidence,  and 
with  the  right  of  survivorship  as  to  said  suit 
if  either  die  pending  the  action.  A  mother,  or, 
if  no  mother,  a  father,  may  recover  for  the 
homicide  of  a  child  minor  or  sui  juris,  upon 
whom  she  or  he  is  dependent,  or  who  contrib- 
utes to  his  or  her  support,  unless  said  child 
leave  a  wife,  husband,  or  child.  Said  mother 
or  father  shall  be  entitled  to  recover  the  full 
value  of  the  life  of  said  chUd." 

Is  the  word  "child*'  here  used  in  its  broad 
generic  sense,  isind  limited  only  to  the  con- 
cept of  parentage  and  offspring,  or  is  it  em- 
ployed in  its  narrower  and  more  restricted 
sense,  as  referring  to  the  members  of  a  fiim- 
lly,  who,  as  such,  are  dependent  children? 
Both  the  Supreme  Court  and  this  court  have 
by  previous  decision  already  passed  upon  and 
interpreted  the  meaning  and  intent  of  the 
statute  in  this  respect,  and  have  repeatedly 
held  that  the  word  '"child,"  as  here  used, 
should  be  taken  in  its  limited  sense.  As 
pointed  out  by  this  court  in  Denham  v.  Tex- 
as Co.,  19  Ga.  App.  662,  665,  91  S.  R  1070, 
it  was  Intimated  by  the  Supreme  Court  as 
far  back  as  the  case  of  Atlanta  &  West 
Point  Railroad  Co.  v.  Venable,  66  Ga.  65: 

•*That  the  right  of  the  child  to  recover  for 
the  death  of  its  mother  exists  because  the  death 
of  the  father  casts  the  burden  of  supporting 
the  child  on  the  mother,  and  the  child  thus 
becomes  interested  in  the  life  of  the  mother." 

• 

In  Mott  V.  Central  Railroad,  70  Ga.  680, 
48  Am.  Rep.  595,  it  was  ruled  that  the  stat- 
ute as  it  then  existed  did  not  give  a  right  of 
action  to  an  adult  child,  and  in  the  opinion 
the  court  used  the  following  language: 

'^e  cannot  entertain  a  serious  doubt  that  the 
Legislature  meant  to  use  the  word  'children' 
in  a  limited  and  specific,  and  not  in  a  generic  or 
general  sense.  *  *  *  It  is  evident,  from  the 
decisions  upon  previous  legislation,  that  they 
were  such  only  as  were  entitled  to  a  support 
from  the  deceased;  such  as  were  dependent 
members  of  the  family  at  the  time  of  the  homi- 
cide of  the  parent." 


This  language  was  quoted  with  approval 
by  the  Supreme  Court  In  Coleman  v.  Hyer, 
113  Ga.  420, 422, 38  S.  B.  962,  in  which  case  the 
court  said  that  the  act  amending  this  section, 
subsequent  to  the  ruling  in  the  Mott  Case,  did 
not  have  the  effect  of  enlarging  the  meaning 
of  the  word  "children."  See,  also,  Western  & 
Atlantic  R.  Oo.  v.  Harris,  128  Ga.  394,  57  S. 
E.  722  (1).  In  the  Denham  Case  Judge 
George,  speaking  for  the  court,  used  the  fol- 
lowing language: 


««i 


It  must  be  remembered  that  the  right  of  dv* 
il  action  for  a  negligent  death  is  founded  upon 
the  theory  of  compensation.  The  beneficial  in- 
terest in  the  life  of  the  deceased  is  the  basis 
upon  which  the  right  of  recovery  exists.' 


•• 


In  the  Denham  Case  minor  children  liv- 
ing with  their  father  sought  to  maintain  an 
independent  action  for  the  homicide  of  their 
mother,  and  in  the  course  of  the  opinion  this 
language  was  used: 

"It  is  said  that  the  father  may  abandon  his 
family  and  that  his  whereabouts  may  be  un- 
known to  his  children.  We  do  not  think  that 
such  injustice  will  flow  from  the  construction 
we  have  here  placed  upon  section  4424  of  the 
Code.  If  the  father  is  separated  from  the 
mother,  and  if  the  burden  of  supporting  the 
children  is  cast  upon  the  mother,  she  in  legal 
effect  is  the  head  of  the  family,  and  for  her 
wrongful  death  under  such  circumstances  the 
children  may  have  the  right  to  sue.  If  the  fa- 
ther be  divorced,  and  if  the  mother  be  given  the 
custody  of  the  children,  the  provision  of  our 
law  which  compels  her  to  support  the  children 
during  their  minority  might  confer  upon  them 
such  a  beneficial  interest  in  her  life  as  would 
enable  them  to  maintain  a  suit  in  their  own 
names  for  the  death  of  the  mother,  but  we  do 
not  so  decide.  If  injustice  to  the  children  re- 
sult in  exceptional  cases  by  reason  of  the  con- 
struction here  given  to  section  4424,  that  mat- 
ter should  be  brought  to  the  attention  of  the 
Legislature." 

Thus  it  will  be  seen  that  the  decisions  are 
uniform  in  holding  that  dependency  is  the 
basis  of  the  right  of  a  child  to  maintain  such 
an  action.  Upon  this  theory  and  interpreta- 
tion it  is  manifest  that  a  married  woman, 
not  dependent  upon  her  father,  cannot  main- 
tain an  action  for  his  homicide,  since  by  mar- 
riage the  wife's  legal  civil  existence  is  merg- 
ed in  the  husband  (Civil  Code  1910,  S  2992 ; 
Central  of  Georgia  Ry.  Co.  v.  Cheney,  20  Ga. 
App.  393,  93  S.  E.  42),  and  upon  the  marriage 
of  the  minor  daughter  the  duty  to  support 
is  transferred  to  the  husband  (Civil  Code  1910, 
{  2996;  Brunswick  Light  Co.  v.  Gale,  91 
Ga.  813,  18  S.  £7.  U;  Georgia  Railroad,  etc., 
Co.  V.  Tice,  124  Ga.  460,  52  S.  E.  916,  4  Ann. 
Cas.  200  [5] ;  WrightsviUe  &  Tennille  R.  Ca 
V.  Vaughan,  9  Ga.  App.  371,  71  S.  B.  691;  Civ- 
il Code  1910,  S  3021  [5]).  See,  also,  Goss  v. 
Harris,  117  Ga.  845,  43  S.  E.  734. 

Under  our  view  of  the  law  as  it  has  been 
interpreted,  we  are  of  the  opinion  that  the 
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petition  failed  to  set  forth  a  cause  of  action, 
«ince  it  appears  therefrom  that  the  plain- 
tiff had  no  beneficial  interest  in  the  life. of 
the  one  alleged  to  have  been  killed,  and  that 
the  court  erred  in  faillns  to  sustain  the  de- 
fendant's demurrer. 
Judgment  reversed. 

JENKINS,  P.  J.,  concurs. 

STEPHENS,  J.  (dissenting).  While  con- 
•ceding  that  the  object  of  the  statute  is  to 
provide  for  the  dependents  of  a  deceased  par- 
ent, yet  the  statute,  instead  of  providing 
that  dependients  should  recover,  and  thus 
leaving  the  question  as  to  dependency  open 
to  controversy  in  every  case,  seeks  to  obviate 
^hls  confusion,  and  specifically  designates 
the  beneficiaries  by  name,  without  any  quali- 
fication indicating  dependency.  Among  oth- 
ers this  statute  provides  that  a  "child"  may 
recover  for  the  homicide  of  its  parent.  The 
-Supreme  Court,  having  in  mind  this  object  of 
the  statute,  has  construed  the  word  "child** 
>to  mean  a  child  who  is  an  infant;  L  e.,  a 
child  under  21  years  of  age,  and  not  an  adult. 
Mott  V.  Central  Railroad,  70  Ga.  680,  48  Am. 
Rep.  595;  Coleman  v.  Hyer,  113  Ga.  420,  38 
S.  E.  902;  Western  &  Atlantic  R.  Co.  v.  Har- 
ris, 128  Ga.  394,  67  S.  E.  722.  The  statute, 
(therefore,  is  to  be  construed  as  if  the  word 
"child**  read  "infant.**  Any  construction, 
of  the  word  "child**  (meaning  infant),  which 
limits  its  meaning  to  an  infant  who  is  not 
married,  gives  to  the  word  "child"  a  con- 
struction to  which  it  is  not  susceptible  un- 
4er  any  of  its  reoognized  definitions.  Such 
a  construction  adds  to  and  amends  the  stat- 
ute, and  does  not  construe  it  It  amounts  to 
judicial  legislation.  The  statute  having 
named  and  fixed  a  "child**  (meaning  infant) 
as  a  beneficiary,  no  Judicial  inquiry  into  the 
child's  dependency,  either  as  a  matter  of  law 
or  fact,  is  permissible.  The  duty  of  the  court 
is  only  to  construe  the  words  of  the  statute 
and  expound  the  law  as  it  is  written,  and  not 
to  add  to  the  definition  of  a  word  or  amend 
the  statute.  The  statute  in  terms  names  a 
"child**  (meaning  infant)  as  a  beneficiary, 
and  therefore  precludes  any  inquiry  into  the 
"child's**  (meaning  infant's)  dependency. 
The  beneficiary,  therefore,  in  a  particular 
instance,  may  fall  without  the  object  of  the 
statute,  but  yet  fall  within  its  terms. 

Besides,  financial  dependency  of  a  child  or 
•dependency  for  support  upon  the  parent  does 
OQt  apply  in  every  case  under  the  statute. 


"The  husband  may  recover  for  the  hcmiicide  of 
his  wife,  and  if  she  leaves  child  or  children 
surviving,  said  husband  and  children  shall  sue 
Jointly.  ♦  •  •  •»  The  father  of  such  a 
child  being  in  life,  there  certainly  is  no  pre- 
sumption that  the  child,  who  under  the  staU 
ute  is  given  the  right  to  siie  for  the  homicide 
of  the  mother,  is  dei>endent  upon  her  for  sup- 
port Such  child  may  be  dependent  upon  the 
mother  in  many  other  respe<^s ;  and,  although 
independent  of  the  mother  for  financial  sup- 
port, the  child  may  nevertheless,  under  cer- 
tain conditions,  recover  for  the  mother's  homf- 
icide.  It  can  therefore  be  doing  no  violence 
to  the  statute  to  hold  that  a  child  who  is 
married,  and  thus  also  financially  independ- 
ent of  the  father  for  support,  may  recover 
for  his  homicide.  Tlie  above-quoted  provi- 
sion of  the  statute  giving  a  child,  togettier 
with  the  father,  the  right  to  recover  for  the 
homicide  of  the  mother,  was  added  in  1887 
(Ga.  Laws  1887,  p.  43),  after  the  rendition  of 
the  decision  in  the  Mott  Case,  supra,  in  1883, 
which  construed  the  word  "child**  as  mean- 
ing an  infant,  and  not  an  adult  The  bene- 
ficiaries of  the  statute  as  it  now  reads  being 
not  in  all  instances  children  dependent  for 
support  and  maintenance,  what  was  said  in 
the  Mott  Case  should  be  confined  to  the  partic- 
ular question  there  presented  and  in  the  cases 
following  it  to  wit  whether  or  not  an  adult 
child  had  a  right  to  recover.  The  statute 
as  it  read  when  construed  In  the  Mott  Case 
should  be  now  construed  in  the  light  of  the 
amendments  thereto,  and  as  it  now  reads  as 
codified  in  CivU  Code  1910,  {  4424. 

It  follows,  therefore,  that  no  change  in 
Ihe  status  of  such  "child**  (meaning  infant), 
by  marriage  or  otherwise,  even  though  the 
child's  dependency  upon  the  parent  for  sup- 
port is  destroyed,  should  operate  to  deprive 
such  "child**  (meaning  infant)  of  the  right 
secured  by  the  statute  to  recover  for  the  hom- 
icide of  the  parent  Marriage,  while  destroy- 
ing the  "child's**  (meaning  infant's)  status  of 
financial  dependency  upon  the  parent  for 
support  does  not  destroy  the  chUd*s  depend- 
ency upon  the  parent  for  other  things  whi<di 
a  parent  can  give,  and  does  not  destroy  the 
"child's**  status  as  an  infant  An  infant  who 
is  married  is  still  an  Infant  2  Bishop  on 
Married  Women,  |  511  et  seq.;  Kicholson 
V.  Wilbom,  13  Ga.  467. 

I  am  therefore  of  the  opinion  that  the  mar^ 
riage  of  a  "child**  (meaning  infant)  does  not 
operate  to  deprive  such  "child**  of  the  rl^t 
to  recover  for  the  homicide  of  the  parent 
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(25  Ga.  App.  374) 
GREEN   V.   PATTERSON.     (No.    I II 14.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(SyUahua  hy  ih0  Oowri.) 

Certiorari  €s>42  (4)— Petition,  containing  no  as- 
signment of  error  with  whloh  court  can  deal, 
Is  a  nullity. 
"A  petition  for  certiorari,  wliicli  contains 
no  assignment  of  error  with  which  the  court 
can  deal,  is  an  absolute  nullity.    It  is  so  much 
waste  paper,  and  the  court  has  no  authority  to 
decide  any  question  which  is  sought  to  be  rais- 
ed therein,  and  can  only  strike  the  petition 
from  its  files.*' 
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not  complain  of  the  oTermliog  of  his  said  mo? 
tion  for  new  trial,  made  in  said  case  by  the 
said  S.  E.  Green,  and  no  error  is  assigned  to 
the  overruling  of  said  motion  for  new  trial 
which  was  the  final  adjudication  of  said  case  in 
the  municipal  court  of  Atlanta,  Fulton  section. 
"<8)  Said  petition  fails  to  set  forth  the 
ground  or  grounds  upon  which  said  motion  for 
new  trial  was  based,  and  therefore  the  court 
cannot  adjudicate  the  question  of  whether  or 
not  the  trial  in  the  municipal  court  of  Atlanta, 
Fulton  section,  erred  in  oyerruling  said  motion 
for  new  trial,  and  therefore  said  petition  for 
said  writ  of  certiorari  is  insuflicient  in  law,  in 
that  same  does  not  set  forth  plainly,  fully,  and 
distinctly  the  errors  complained  of,  as  re- 
quired by  law,  and  therefore  said  writ  of  cer- 
tiorari is  void  and  should  be  quashed." 


Error  from  Superior  C!ourt,  Fulton  Coun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  •  by  J.  A.  Patterson  against  S.  Bl 
Qreen.  Judgment  for  plaintiff  in  the  munlci* 
pal  court  of  Atlanta,  motion  for  new  trial 
overruled,  and  petition  for  certiorari  sus- 
tained. From  an  order  setting  aside  the 
grant  of  a  writ  of  certiorari  and  quashing 
the  writ,  defendant  brings  error.    AfiSrmed. 

On  June  5,  1918,  a  case  was  tried  before 
Judge  U  Z.  Rosser,  one  of  the  judges  of  the 
municipal  court  of  Atlanta.  Judgment  was 
rendered  for  the  plaintiff.  An  oral  motion 
for  a  new  trial  was  overruled.  A  petition 
for  certiorari  was  filed,  in  which  it  was  al- 
leged that — 

"The  court  didi  on  June  5,  1918,  render  judg- 
ment in  favor  of  the  plaintiff  and  against  this 
defendant  for  the  sum  of  $160  principal,  $33.60 
interest  to  date,  but  no  judgment  for  costs  was 
rendered.  Upon  the  rendition  of  said  judgment 
counsel  made  an  oral  motion  for  new  trial,  and 
the  same  was  on  said  date,  to  wit,  Jxme  6, 
1918,  overruled  by  the  court.  The  judgment  of 
the  court  is  a  final  judgment,  and  your  peti- 
tioner is  dissatisfied  therewith,  and  now,  with- 
in 30  days  from  the  final  determination  of  said 
cause,  petitioner  having  complied  with  all  the 
law  in  such  cases,  presents  this  his  petition  for 
certiorari,  in  which  petition  he  here  and  now 
sets  forth  fully  and  distinctly  the  nature  of 
the  cause,  what  occurred  on  the  trial,  and  the 
errors  complained  of." 

The  petition  was  sanctioned,  the  writ  of 
certiorari  issued,  and  an  answer  thereto  was 
filed.  On  the  hearing  of  the  case  a  motion 
was  made  to  dismiss  the  petition  and  quash 
the  writ  on  three  grounds,  to  wit: 


*<i 


(1)  Because  the  petition  for  said  writ  of 
certiorari  complains  of  and  is  to  the  judgment 
of  the  court  rendered  at  the  trial  of  said  case, 
which  was  not  the  final  adjudication  of.  said 
case,  the  said  S.  E.  Green  having  made  his  mo- 
tion for  new  trial  to  said  judgment,  which  was 
duly  prosecuted  by  the  said  S.  E.  Oteen,  and 
at  the  hearing  thereof  was  overruled,  which 
was  the  final  adjudication  of  said  case  in  the 
municipal  court  of  Atlanta,  Fulton  section. 

(2)  Because  said  petition  for  certiorari  does 
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Upon  the  hearing  of  the  certiorari  the 
court  passed  the  following  order: 

'The  within  motion  coming  on  to  be  heard 
after  argument  of  counsel  for  defendant  and 
plaintiff  in  certiorari,  it  is  ordered  and  adjudg- 
ed that  the  withih  and  foregoing  motion  made 
by  defendant  in  certiorari  be  and  the  same  is 
hereby  sustained,  because  said  writ  of  cer- 
tiorari is  not  taken  from  the  final  adjudication 
of  the  case  in  the  municipal  court  of  Atlanta, 
6a.  It  is  ordered  and  adjudged  that  the  order 
granting  the  writ  of  certiorari  in  this  case 
be  set  aside,  and  same  is  hereby  set  aside,  and 
that  the  writ  of  certiorari  herein  issued  be, 
and  the  same  Is  hereby,  quashed." 

To  this  order  exceptions  were  taken,  and 
the  ruling  thereon  is  before  us  for  review. 

George  Campbell  and  Neufville  ft  Neufville, 
all  of  Atlanta,  for  plaintiff  in  error. 

Albert  Kemper,  of  Atlanta,  for  defendant 
in  error. 

BLOODWORTH,  J.  (after  stating  the  fiicts 
as  atove).  An  examination  of  the  assign- 
ment  of  error  in  the  petition  for  certiorari, 
which  is  copied  In  the  foregoing  statement  of 
facts,  will  show  that  it  is  not  clear  whether 
movant  sought  to  except  to  the  original  Judg- 
ment awarding  $160  principal  and  $33.60  ln« 
terest,  or  to  the  order  overruling  his  oral 
motion  for  new  trial.  However,  plaintiff  in 
error  cannot  complain  if  this  court  resolves 
the  uncertainty  in  favor  of  his  contention  as 
set  out  In  the  bill  of  exceptions  as  follows: 

'*That  the  certiorari  shows  on  its  face  that 
it  was  taken  from  the  final  judgment,  to  wit, 
the  judgment  denying  the  motion  for  new  triaL" 

So  construing  it,  this  court  must  hold  that 
the  Judgment  on  the  hearing  of  the  certiorari 
be  afiSrmed,  because  the  grounds  upon  which 
the  oral  motion  for  new  trial  was  made  are 
not  stated  in  the  petition  for  certiorari,  and 
the  errors  complained  of  are  not  "plainly 
and  distinctly  set  forth,"  as  required  by  law. 
Civil  Code  19l6,  {  5183.  The  third  ground  of 
the  motion  to  dismiss  the  petition  goes  di- 
rectly to  this  point.  Without  knowing  what 
the  grounds  of  the  potion  for  new  trial  were. 


6s»For  othtr  oaaes  sse  same  topic  and  KST-^f  UMBfIR  in  all  iUy-Nujubefed  Dinesw  aAd  Ia4«x««   , 
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this  coart  cannot  say  that  tbe  trial  judge 
erred  in  overruling  them.  The  Supreme 
Court  said  in  Citizens*  Banking  Oo.  v.  Paris, 
119  Ga.  518,  46  S.  E.  63S: 

"The  question,  therefore,  to  be  determined  is 
whether  a  petition  for  certiorari  which  contains 
no  assignment  of  error,  or,  what  is  the  same 
tiling,  no  proper  assignment  of  error,  is  abso- 
lutely void.  The  statute  relating  to  bills  of 
exceptions  in  the  Supreme  Court  provides  that 
the  'bill  of  exceptions  shall  specify  plainly  the 
decision  complained  of,  and  the  alleged  error.' 
Civil  Code,  §  6527.  [CivU  Code  1910,  {  6139]. 
It  has  been  held  that  a  bill  of  exceptions  which 
contains  no  assignment  of  error  or  an  insuffi- 
cient assignment  of  error  presents  nothing  for 
decision  by  the  Supreme  Court,  and  must  be 
dismissed.  Sewell  v.  Conkle,  64  Ga.  436; 
Smith  V.  Frost,  74  Ga.  842;  Williams  v.  Rail- 
road Co.,  98  Ga.  392;  Dismukes  v.  Bainbridge 
State  Bank,  99  Ga.  179;  Wheeler  v.  Worley, 
110  Ga.  513;  Jackson  v.  Fitzpatrick,  114  Ga. 
364;  Neal  Ix>an  &  Banking  Co.  v.  Wright,  116 
Ga.  895.  The  certiorari  statute  provides  that 
the  petition  'shall  plainly  and  distinctly  set 
forth  the  errors  complained  oV  Civil  Code 
1910,  {.  4637.  l%e  requirement  of  this  statute 
is  very  similar  to  that  for  bills  of  exceptions, 
and  the  principle  of  the  decisions  above  cited 
would  apply  to  petitions  for  certiorari.  A  pe- 
tition for  certiorari  which  contains  no  assign- 
ment of  error  with  which  the  court  can  deal  is 
an  absolute  nullity.  It  is  so  much  waste  pa- 
per, and  the  court  has  no  authority  to  decide 
any  question  which  is  sought  to  be  raised  there- 
in, and  can  only  strike  the  petition  from  its 
files." 

Under  the  above  mllngs  the  condnsion 
reaiched  by  the  judge  of  the  superior  court  in 
this  case  was  correct,  and  must  be  adhered 
to,  notwithstanding  the  fact  that  the  judge 
gave  a  reason  for  his  decision  different  from 
that  upon  which  this  opinion  is  based.  "A 
judgment  that  is  right  remains  right,  not- 
withstanding that  the  conrt  rendering  the 
judgment  may  assign  a  wrong  reason  for  it'* 
Doe  V.  Roe,  20  Ga.  689  (3),  65  Am.  Dec.  639. 
See,  also,  Wynn  v.  Wynn,  68  Ga.  820  (2). 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(26  Ga.  App.  416) 

DAVIDSON  V.  STATE.     (No.  11450.) 

(Court  of  Appeals  of  Georgia,  Division  Mo.  1. 

June  16,  1920.) 

(SyUahus  hy  the  Oovrt) 

1.  Evidence  authorizing  Instruction  on  man- 
slaughter. 

The   evidence    authorized  the   instructions 
upon  the  law  of  manslaughter. 

2.  Criminal  law  «=s>956(4)-iDenlal  of  new  trial 
for  alleged  Inoompetonoy  and  misoonduct  of  a 
Juror  held  not  an  abuse  of  discretion. 

Under  the  facts  of  the  case,  it  does  not 
appear  tliat  the  trial  judge  abused  bis  discre- 


tion in  overruling  those  grounds  of  the  motion 
for  a  new  trial  which  were  based  upon  the  al- 
leged incompetence  and  misconduct  of  one  of 
the  jurors  iu  the  case. 

3.  Verdict  sustained  by  evidence. 

The  verdict  was  authorised  by  the  evidence. 

Error  from  Superior  Court,  Williinson 
County ;  J.  B.  Park,  Judge. 

Norman  Davidson  was  convicted  of  volun- 
tary manslaughter,  his  motion  for  new  trial 
was  denied,  and  he  brings  error.    Affirmed. 

Geo.  H.  C^rswell,  J.  F.  Bloodwortb,  and 
Victor  Davidson,  aU  of  Irwinton,  for  plaintiff 
in  error. 

Doyle  Campbell,  Sol.  Gen.,  of  Montlcello^ 
for  the  State. 

BBGYLES,  O.  J,  [1-31  The  second  head- 
note  alone  requires  elaboration.  After  hia 
conviction  of  voluntary  manslaughter  the  de- 
fendant made  a  motion  for  a  new  trial,  and 
alleged  In  an  amendment  thereto  that  one  of 
the  Jurors  was  incompetent  to  serve  as  a 
Juror  in  the  case,  for  stated  reasons,  and  that 
he  was  also  guilty  of  certain  stated  miscon- 
duct which  required  a  new  trial.  It  was  al- 
leged in  general  terms,  in  the  amendment  to 
the  motion  for  a  new  trial,  that  neither  the 
defendant  nor  any  of  his  counsel  knew  of  the 
incompetency  or  the  misconduct  of  the  Juror 
until  after  the  return  of  the  verdict,  but  it 
was  not  therein  alleged  that  they  could  not 
have  discovered  the  same  by  reasonable  dili- 
gence. In  support  of  these  special  grounds 
of  the  motion  for  a  new  trial  the  defend- 
ant presented  his  affidavit,  in  which  he 
specifically  alleged  that  he  did  not  know  of 
the  incompetency  or  the  misconduct  of  the 
Juror  until  after  the  verdict,  but  he  did  not 
therein  state  that  he  could  not  have  discov- 
ered the  same  by  reasonable  diligence.  The 
only  affidavit  of  counsel  for  the  defendant 
presented  was  one  signed  by  all  of  them,, 
which  merely  stated  that  "to  the  best  of  their 
knowledge  and  belief  the  statement  of 
facts  in  the  amendment  to  the  motion  for  a 
new  trial  was  true  and  correct. 

Under  the  uniform  ruling  of  our  courts,  we 
do  not  think  these  affidavits,  especially  the 
one  from  the  defendant's  counsel,  measured 
up  to  the  rule.  The  affidavit  of  counsel 
should  have  specifically  and  unequivocally 
stated  that  none  of  them  knew  of  the  in- 
competency or  the  misconduct  of  the  Juror 
in  question  until  after  the  verdict,  and  that 
they  could  not  have  discovered  the  same  by 
the  exercise  of  ordinary  or  reasonable  dili- 
gence. In  his  order  overruling  the  motion  for 
a  new  trial  the  Judge  said: 

**As  to  the  ground  No.  2  in  the  amended  mo* 
tion  for  new  trial,  complaining  of  the  miscon- 
duct of  the  Juror  W.  E.  Spears,  from  the  facta 
I  stated  in  said  ground,  and  also  in  the  gronnda 
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numbered  3,  4,  and  5,  the  moTant  was  in  pos- 
session of  such  facts  that  by  the  exercise  of 
proper  diligence  he  could  have  ascertained  said 
facts  before  the  yerdlct  was  rendered  in  said 
case,  and  under  the  decision  and  authorities 
cited  in  the  case  of  Josey  v.  State,  148  Ga.  468, 
96  S.  E.  1041,  the  alleged  misconduct  of  said 
juror  does  not  require  a  new  trial." 

Under  these  circomstanceB  we  cannot  say, 
as  a  matter  of  law,  that  the  court  erred  in 
oTerroUng  the  motion  for  a  new  triaL 

Judgment  affirmed. 

LUKE,  J.,  concurs. 
BLOODWOBTH,  J.,  not  presldUig. 


(25  Oa.  App.  8T7) 

NINES,  Director  General  of  Rallfvada,  v. 
WALLACE.    (No.    II 1 17.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  1. 

June  15,  1920.) 

(SpllahuM  hy  the  Court.) 

4.  Carriers  ^s»393— Estoppel  9=s>72— Principal 
and  agent  ^=s>M6(l)  —  Drayman  might  as- 
sume that  terminal,  company's  agent  was  au- 
thorized to  receive  a  trunic  without  Issuing  a 
oheok;  mlo  stated  as  to  loss  as  between  In- 
nooent  parties;  private  limltatioas  oanaot  af- 
feot  those  dealing  with  agent  within  apparent 
scope  of  his  authority. 

The  court  did  not  err  in  overruling  the 
•certiorari. 

(a)  Private  instructions  or  limitations,  not 
known  to  persons  dealing  with  an  agent  who 
Assumes  to  act  within  the  apparent  scope  of 
tiis  authority,  cannot  affect  them. 

2.  Exoluslon  of  evidenoeu 

The    rules    of    the    Interstate    Commerce 
Commission   were    properly    rejected   as    evi- 
•dence. 

3.  Suffleienoy  of  evidenee. 

The  evidence  supports  the  verdict 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  M.  B.  Wallace  against 
Walker  D.  Hines,  Director  General  of  Bail- 
roads,  operating  the  Atlanta  ^rminal  Com- 
pany. Judgment  in  municipal  court  for  plain- 
tiff, certiorari  overruled  by  superior  court, 
jLUd  defendant  brings  error.    Affirmed. 

Suit  for  damages  was  filed  in  the  municipal 
court  of  Atlanta  by  Mrs.  M.  B.  Wallace 
against  Walker  D.  Hines,  Director  Cteneral  of 
Bailroads,  operating  the  Atlanta  Terminal 
Oompeny,  on  account  of  the  loss  of  a  trunk 
turned  over  by  plaintiff  to  the  terminal  com- 
pany. Judgment  was  rendered  in  favor  of 
the  plaintiff,  the  defendant  carried  the  case 
by  certiorari  to  the  superior  court,  the  judge 
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of  the  superior  court  overruled  the  certiorari, 
and  the  case  was  brought  to  this  court  for 
review.  It  appears  from  the  record  that  the 
drayman,  as  agent  of  plaintiff,  when  deliv- 
ering the  trunk  to  the  terminal  company,  did 
not  demand  a  claim  or  baggage  check;  but 
it  also  appears  from  the  record  that  one  Mrs. 
Bamsden,  an  employe  ana  agent  of  the  de- 
fendant company,  who  was  in  the  office  of  the 
check  room  that  leads  to  the  baggage  room, 
accepted  this  trunk  without  issuing  a  claim 
check  or  a  check  of  any  kind  therefor,  and 
that  the  trunk  was  pointed  out  to  her  by 
plaintiff's  agent,  the  drayman,  before  she  ac- 
cepted it  for  temporary  storage. 

Hugh  Howell  and  Brewster,  Howell  &  Hey- 
man,  all  of  Atlanta,  for  plaintiff  in  error. 

Horace  Bussell  and  Watkins,  Harwell  dc 
Watkins,  all  of  Atlanta,  for  defendant  in  er^ 
ror. 

BLOODWOBTH,  J.  (after  stating  the 
facts  as  above).  [1]  1.  Under  all  the  facts 
of  the  case  the  drayman  had  a  right  to  as- 
sume that  this  employ^  and  agent  of  the  ter- 
minal company,  in  this  particular  office,  the 
office  being  open  for  business  and  she  being 
the  only  one  there,  had  a  right  to  accept  the 
trunk  In  behalf  of  the  company,  and  this 
assumption  was  strengthened  by  the  fact  that 
the  said  employ^  did,  according  to  the  evi- 
dence, actually  acc^t  the  trunk,  thereby  im- 
plying that  she  had  authority  to  do  so.  The 
party  so  accepting  the  trunk  was  an  agent  of 
and  was  placed  in  this  position  by  the  com- 
pany. 

"If  one  of  two  innocent  parties  must  suf- 
fer by  the  act  of  a  third  party,  he  who  put  it 
in  the  power  of  such  third  party  to  do  the 
wrongful  act  must  suflfer  the  loss,  rather  than 
the  other  innocent  party  who  would  be  a  vic- 
tim without  any  fault  on  his  part.**  Blaisdell 
V.  Bohr,  77  Ga.  381  (b). 

''Private  instructions  or  limitations  not  known 
to  persons  dealing  with  an  agent  who  assumes 
to  act  within  the  apparent  scope  of  his  au- 
thority, cannot  affect  them.'*  Hutson  v.  Pru- 
dential Insurance  Co.,  122  Ga.  850,  60  S.  B. 
1000. 

[2]  2.  Certain  rules  of  the  Interstate  Com- 
merce O)mmis8ion  pertaining  to  handling 
baggage  were  tendered  in  evidence  by  the  de- 
fendant and  rejected  by  the  trial  court. 
Granting  that  there  was  a  sufficient  assign- 
ment of  error  relative  to  the  ruling  of  the 
court  on  this  evidence,  no  error  was  com- 
mitted in  rejecting  it 

[t]  S.  There  is  ample  evidence  to  support 
the  verdict,  the  judge  ci  the  superior  court 
did  not  err  in  overruling  the  certiorari,  and 
the  judgment  is  affirmed.  -. 

BBOYLBS,  C.  J.,  and  LUKE,  J.,  oonear. 
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LAMB  V.  ATLANTIC  COAST  LINE   R.  CO. 

(NOw  308.) 

(Supreme  Court  of  North  Carolina.    June  2, 

1020.) 

1.  Commeroe  ^s»8 (6)— Master  and  servant  ^=» 
2501/4,  New,  Vol  15  Key-No.  Series—Law 
governino  action  under  federal  Employers' 
Liability  Act  stated. 

In  an  action  under  federal  Employers'  Lia- 
bility Act  (U.  S.  Comp.  St.  §1  8657-^665),  the 
question  of  substantive  liability  must  be  deter- 
mined according  to  provisions  of  such  act  and 
authoritative  federal  decisions  construing  such 
provisions,  but,  where  action  is  instituted  in 
state  court,  the  state  regulations  and  rulings  as 
to  procedure  will  control,  except  where  the  act 
otherwise  provides. 

2.  Master  and  servant  ^s»258(  18)— Complaint 
nnder  federal  act  held  to  state  cause  of  action. 

A  complaint  under  the  federal  Employers' 
LiabiHty  Act  (U.  S.  Comp.  St.  §{  8657-^665) 
alleging  that  the  injuries  to  plaintiff,  a  flagman 
on  a  train,  were  caused  by  negligence  in  stop- 
ping the  train  too  suddenly  without  warning, 
held  to  state  a  cause  of  action. 

3.  Pleading  ^==>406 (9)— Objection  to  complaint 
for  Insufficiency  of  facts  pleaded  waived  by 
failure  to  demur,  etc. 

In  action  under  federal  Employers'  Liabili- 
ty Act  (U.  S.  Comp.  St.  f§  8G57-8665),  defend- 
ant, by  failing  to  demur  to  complaint  or  move  to 
make  the  allegations  more  definite,  and  by  pro- 
ceeding to  trial  on  a  determinative  issue,  waiv- 
ed any  objection  to  complaint  on  the  ground 
that  facts  sufGdent  to  make  out  a  case  of  ac- 
tionable negligence  were  not  pleaded,  and  a  mo- 
tion for  nonsuit  will  be  considered  and  deter- 
mined on  the  evidence  relevant  to  auch  issue: 

4.  Master  and  servant  ^==>286 (30)— Negligence 
in  stopping  train  held  for  Jury. 

In  an  action  under  the  federal  Employers' 
LlabiKty  Act  (U.  8.  Comp.  St.  §§  8657-8065) 
for  injuries  to  the  flagman  on  a  train  suddenly 
stopped,  engineer's  negligence  held  a  question 
for  the  JU17. 

5.  Master  and  servant  ^=»265(4)  —  Res  Ipsa 
loquitur  dootrine  applicable  to  oases  under 
federal  act. 

The  fellow-servant  doctrine  having  been 
abolished  by  the  federal  Employers'  Liability 


Act  (U.  S.  Comp.  St.  SS  8857-8665),  the  rule    behind,  and  the  plaintiff,  in  order  to  secure  the 


that  the  doctrine  of  res  ipsa  loquitur  does  not 
apply  to  pelrsonal  injury  suits  by  employes  la 
inapplicable  to  a  case  coming  under  the  stat- 
ute. 

6.  Appeal  and  error  «s>232(S)  —  Objection  to 
charge  not  mado  in  lower  court  not  consid- 
ered. 

Objection  to  charge  will  not  be  considered 
on  appeal  where  the  spedfie  objection  was  not 
made  in  lower  court. 

7.  Trial  ^=9165— All  circumstances  tending  to 
show  llabiiity  must  be  considered  on  motion 
for  nonsuit. 

On  motion  for  nonsuit  in  a  railroad  em- 


bmty  Act  (U.  S.  Comp.  St.  §§  8057-^665),  the 
occurrence  itself,  and  all  the  accompanying 
facts  and  drcumstances  offered  in  evidence  and 
tending  to  establish  liability,  must  be  conaid* 
ered. 

8.  Master  and  servant  ^=s>204(3)~Under  fed- 
eral act  negligence  In  stopping  train  held  not 
assumed  by  flagman. 

A  flagman  on  a  train  under  the  federal  Em- 
ployers' liability  Act  (U.  S.  Comp.  St.  {{  8657- 
8665)  does  not  assume  the  risk  of  engineer'a 
negligence  in  stopping  the  train  too  suddenly 
without  any  warning. 

9.  Master  and  servant  ^=»2l7(i)  —  Risk  from 
unexpected  negligence  not  assumed. 

An  employ^  does  not  assume  the  risk  due 
to  the  instant  and  unexpected  negligence  of  the 
employer  under  circumstances  which  afford 
the  employ^  no  opportunity  to  know  of  the  con- 
ditiona  that  threaten  or  to  appreciate  the  risks. 

Appeal  from  Superior  Court,  New  Hanover 
County;  Allen,  Judge. 

Action  by  H.  B.  Lamb  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  excepts  and  ap- 
peals.   No  error. 

The  complaint  Is  as  follows: 

The  plaintiff,  complaining  of  the  defendant, 
alleges: 

First.  That  the  defendant  is  a  corporation 
duly  chartered  and  existing  -  according  to  law, 
and  engaged  in  running  and  operating  a  line  of 
railroad  from  Richmond,  Va.,  to  Tampa,  Fla.* 
and  as  such  is  engaged  in  interstate  commerce. 

Second.  That  on  or  about  the  8th  of  May, 
1917,  this  plaintiff  was  employed  by  the  defend- 
ant company  and  had  been  employed  as  flagman 
for  about  18  months  on  its  freight  trains,  and 
on  the  said  day  and  date  aforesaid  the  plaintiff 
was  engaged  as  a  flagman  on  train  known  as 
extra  390,  transporting  interstate  merchandise, 
said  train  being  at  the  time  under  the  control 
of  Charles  Loper,  conductor. 

Third.  That  when  reaching  a  position  near 
Teacheys,  a  station  on  the  Atlantic  Coast  Line 
Railroad,  it  became  uecessary,  in  noticing  the 
approach  of  an  extra  freight  train  coming  up 
behind  train  890,  on  which  this  plaintiff  was 
flagman,  to  procure  and  place  a  fuse  on  the 
track  to  .warn  the  said  train  approaching  from 


fuse,  went  to  the  customary  position  in  the 
cab  where  said  fuses  were  kept  and  raised  up 
the  lid  of  the  box  where  they  were  kept  to  get 
the  same,  when,  without  any  notice  or  warning 
to  the  plaintiff,  the  agent  of  the  defendant  com- 
pany suddenly  caused  the  said  freight  train  to 
come  to  a  stop,  whereby  this  plaintiff  was  vio- 
lently and  forcibly  thrown  against  the  edge  of 
the  box  and  suffered  severe  and  permanent  in- 
jury! 

Fourth.  That,  by  the  sudden  and  iordble 
Btriidng  of  the  plaintiff  against  the  comer  of 
the  box  in  which  the  said  fuses  were  kept,  this 
plaintiff  had  his  left  testicle  mashed,  which  has 
become  swollen  to  twice  its  size  as  originally, 


ploy^'s  action  under  the  federal  Employers*  Lia- 1  and  still  is  in  that  condition,  and  he  is  advised 
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and  believes,  and  therefore  avers,  that  the  said  [  and  on  Issnes  submitted  the  Jnry  rendered  the 
injury  is  permanent  and  that  he  will  be  unfit 


to  do  any  work  after  much  walking  or  strain. 

Fifth.  That  at  the  time  said  plaintiflP  struck 
the  said  box  he  was  thrown  violently  on  the 
floor  and  had  the  breath  knocked  out  of  hinif 
but  after  becoming  conscious  he  arose  and  aft- 
erwards reported  the  matter  to  the  conductor 
when  he  came  to  the  cab. 

Sixth.  That  by  reason  of  said  injury  this 
plaintiff  was  sent  by  the  defendant  company  to 
the  hospital  at  Bocky  Mount,  where  he  was  al- 
lowed to  proceed  to  his  home,  and  while  at  his 
home  the  plaintiff  suffered  intense  pain  and 
agony  for  nearly  two  weeks,  when  he  was  ad- 
vised to  come  to  the  dty  of  Wilmington  for 
treatment,  and  under  the  advice  of  a  physidaji 
he  took  to  his  bed  and  was  treated  by  a  physi- 
cian for  three  weeks,  during  which  time  he  suf- 
fered intense  agony  and  pain. 

Seventh.  That  the  plaintiff  had  enlisted  in  the 
United  States  army  prior  to  the  accident,  and 
was  received  as  a  healthy  and  strong  man  in 
the  enlistment,  and  that  on  or  about  July,  1917, 
the  plaintiff,  feeling  some  relief  from  his  trou- 
ble, was  mustered  into  the  United  States  army 
without  making  known  to  the  gotvemment  his 
injury,  and  was  sent  to  Camp  Sevier,  and,  al- 
though he  has  tried  to  discharge  his  duties  in 
the  army,  he  has  been  laid  up  in  the  hospital 
there  for  three  weeks,  and  has  suffered  and  still 
suffers  great  pain  and  anguish  whenever  he  Is 
forced  to  march. 

Eighth.  That  the  plaintiff  had  to  pfty  two 
months'  board  in  the  city  of  Wilmington,  at  a 
cost  of  $60  during  his  treatment,  and  has  paid 
his  physician  already  the  sum  of  $26,  and  has 
lost,  from  the  month  of  April,  1917,  up  to  the 
time  he  was  actually  mustered  into  the  service 
of  the  government  $100  per  month,  which  he 
was  receiving  at  the  time. 

Ninth.  That  the  defendant  company  was  neg- 
ligent and  careless  in  stopping  the  said  train 
too  suddenly  and  in  not  exercising  due  care  and 
caution  in  making  the  said  stop,  and  by  said 
negligence  caused  the  plaintiff's  injury. 

Wherefore,  plaintiff  prays  judgment  against 
the  defendant: 

First.  For  the  sum  of  $7,000  for  the  perma- 
nent injnry  received  by  him  and  the  suffering 
and  anguish  he  has  sustained. 

Second.  For  the  sum  of  $500  for  the  loss  of 
his  earnings  and  the  cost  of  board  and  medical 
hire  which  he  has  sustained  by  reason  of  said 

accident 
Third.  For  the  costs  of  this  action4 

The  action  is  by  an  employ^  engaged  In  In- 
terstate commerce  and  on  duty  at  the  time  at 
the  occurrence  to  recover  damages  for  person- 
al InJnrieB  caused  by  the  alleged  negligence  of 
defendant  company,  chiefly  in  the  sudden, 
unusual,  violent,  and  negUgent  stopping  of 
a  freight  train  by  defendant  company  or  its 
agents  and  employes  whereby  plaintUT  re- 
ceived serious  and  painful  physical  Injury, 
from  which  he  still  suffers,  etc 

There  was  denial  of  liability  on  the  part  of 
defendant,  pleas  of  contributory  negligence, 
assumption  of  risk,  evidence  offered  by  the 
parties  to  sustain  their  respective  positions^ 


following  verdict: 

'*(!)  Was  the  plaintiff  hijured  by  the  negli- 
gence of  the  defendant  as  alleged  in  the  com- 
plaint?   Answer:  Yes. 

"(2)  Did  the  plaintiff  assume  the  risk  and 
danger  of  such  injury?    Answer:  No. 

**(3)  Did  the  plaintiff  of  his  own  negligence 
contribute  to  his  injury  as  alleged  in  the  com- 
plaint?   Answer:  No. 

"(4)  What  damages,  if  any,  is  plaintiff  enti- 
tled to  redover?    Answer:  $7,600." 

The  court  having  reduced  this  verdict  to 
$8^600  damages,  "plaintiffs  counsel  consent- 
ing thereto,"  there  was  judgment  for  said  sum 
of  $3,500,  and  defendant  excepted  and  ap- 
pealed, assigning  for  error  the  refusal  to 
sustain  defendant's  motion  for  nonsuit 

Rountree  ^  Davis,  of  Wilmington,  for  ap- 
pellant. 

Wright  ft  Stevens,  of  Wilmington,  for  ap- 
pellee. 

HOK£^  J.  [1]  The  action  is  brought  under 
the  federal  Employers'  Liability  Act  (U.  S. 
Gomp.  St  H  8057-6605),  and,  this  being  true, 
the  Question  of  substantive  liability  must  be 
determined  according  to  "its  provisicxis  appli- 
cable and  authoritative  federal  decisions  con- 
struing the  same."  Jones  v.  Railroad,  176  N. 
C.  260-264,  97  S.  B.  48,  citing  Belch  v.  Rail- 
road, 176  N.  C.  22,  96  S.  B.  640 ;  Erie  R.  R.  v. 
Wlnfleld,  244  U.  S.  170,  37  Sup.  Ct  556,  61  U 
Ed.  1057,  Ann.  Caa  1918B,  662 ;  N.  Y.  Central 
V.  Wlnfleld,  2U  V.  S.  147,  37  Sup.  Ct  546.  61 
L.  Ed.  1045,  L.  R.  A.  19180,  439,  Ann.  Cas. 
1917D,  1139;  St  Louis,  etc.,  R.  R.  v.  Hesterly, 
228  U.  S.  702,  33  Sup.  Ct  703,  67  L.  Ed.  1031 ; 
Second  Employers'  Liability  Cases,  223  U.  S. 
1,  32  Sup.  Ct  169,  56  L.  Ed.  327,  38  L.  R.  A. 
(N.  S.)  44. 

And,  the  action  having  been  instituted  in 
the  state  court,  the  state  regulations  and  rul- 
ings as  to  procedure  will  control,  except 
where  the  federal  statute  makes  provision  to 
the  contrary.  Belch  v.  Railroad,  176  N.  C.  22, 
96  S.  E.  640,  and  authorities  cited,  among 
others  Bauserman  v.  Blunt,  147  U.  S.  647, 13 
Sup.  Ct  466,  37  L.  BU.  316,  and  Quinette  v. 
Pullman  Co.,  229  Fed.  333,  143  C.  C.  A.  453. 
And  see,  also,  Fleming  v.  Railroad,  160  N.  C. 
196,  76  8.  E.  212;  Horton  v.  RaUroad,  169 
N.  C.  116,  85  S.  E.  218,  opinion  by  Associate 
Justice  Walker.  Considering  the  record  in 
view  of  these  positions,  and  on  the  principal 
issue  as  to  liability,  that  of  defendant's  neg- 
ligence, it  is  held  in  both  federal  and  state 
decisions  that  there  must  be  affirmative  proof 
of  negligence  of  the  defendant,  the  proxi- 
mate cause  of  plaintiff's  injuries,  and,  while 
this  negligence  may  be  established  by  cir- 
cumstantial evidence,  the  relevant  facts  must 
he  of  such  significance  as  to  remove  the  case 
from  the  realm  of  conjecture  and  permit  the 
inference  of  negligence  as  the  more  reason- 
al^le  probability.    New  Orleai^s,  etc.,  R.  R.  v. 
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Harris,  247  U.  S.  367,  88  Sup.  Ct.  535.  62  L. 
Ed.  1167 ;  Sweeney  v.  Ervlng,  228  U.  S.  233, 
S3  Sup.  Ot  416,  57  L.  Ed.  815,  Ann.  Gas. 
1914D,  905;  Looney  v.  BaUroad,  200  U.  S.  480, 
26  Sup.  Ct  308,  50  L.  Ed.  564 ;  Ridge  y.  RaU- 
road,  167  N.  C.  510,  83  S.  E.  762,  L.  R.  A. 
1917E.  215;  Fitzgerald  r.  Railroad,  141  N.  C. 
530,  54  S.  E.  391,  6  L.  R.  A.  (N.  S.)  337. 

The  principle  referred  to  and  applied  in 
these  and  other  decisions  of  like  import  is 
stated  in  Fitzgerald's  Case  as  follows: 

"Direct  eyidence  of  negligence  is  not  requir- 
ed, bat  the  same  may  be  inferred  from  acts  and 
attendant  circumstances,  and,  if  the  facts  prov- 
ed establish  the  more  reasonable  probability 
that  the  defendant  has  been  guilty  of  actionable 
negligence,  the  case  cannot  be  withdrawn  from 
the  jury,  though  the  possibility  of  accident  may 
arise  on  the  eyidence." 

Again  it  is  recognized  in  both  Jurisdic- 
tions that  railroad  companies  in  the  operation 
of  their  freight  trains  are  held  to  a  high 
standard  of  care  reasonably  commensurate 
with  the  riaks  and  dangers  usually  attend- 
ant upon  the  work,  and,  although  negligence 
may  not  be  inferred  from  the  ordinary  Jolts 
and  Jars  incident  to  their  operation,  it  may 
be  imputed  where  there  has  been  a  "sudden, 
unusual,  and  unnecessary  stopping  of  such 
trains,  likely  to  and  which  do  result  in  seri- 
ous and  substantial  injuries  to  employ^  or 
passengers  thereon."  Texas  &  Pacific  Ry.  v. 
Behymer,  189  U.  S.  469,  23  Sup.  Ct.  622,  47  L. 
EM.  905;  Texas  Ry.  v.  Archibald,  170  U.  S. 
665-673,  18  Sup.  Ct  777,  42  L.  Ed.  1188;  In- 
dlanapolis,  etc.,  Ry.  y.  Horst,  93  U.  S.  291,  23 
L.  Ed.  898;  Jones  v.  Railway,  176  N.  C.  260, 
97  S.  E.  48 ;  Ridge  V.  Railway,  167  N.  C.  510, 
83  S.  E.  762,  L.  R.  A.  1917B,  215 ;  Suttie  y. 
Railway,  150  N.  C.  668,  64  S.  E.  778;  Marable 
v.  Railroad,  142  N.  C.  557,  55  S.  E.  355 ;  On., 
N.  O.  &  T.  P.  Ry.  V.  Evans,  Adm'r,  129  Ky. 
152,  110  S.  W.  844. 

Further,  the  authoritative  cases  constru- 
ing the  statute  are  to  the  effect  that,  as  to 
suits  coming  under  its  provisions,  it  abolishes 
the  fellow-servant  doctrine  by  which  an  em- 
ploy6  is  relieved  from  liability  for  injuries 
due  solely  to  the  negligence  of  the  fellow 
servant  and  places  such  negligence  "on  thd 
same  basis  as  if  it  bad  been  the  negligence  of 
the  employer  himself,"  thereby  removing 
much  of  the  uncertainty  which  had  led  the 
courts  in  many  instances  to  rule  that  the 
facts  in  evidence  tending  to  establish  negli- 
gence were  too  conjectural  to  ];>emiit  that  the 
issue  of  liability  be  submitted  to  the  Jury. 
Chesapeake  &  Ohio  Valley  Ry.  v.  De  Atley, 
241  U.  S.  311,  36  Sup.  Ct.  564,  60  L.  Ed.  1016, 
and  cases  cited. 

And  in  reference  to  the  rule  of  procedure 
applicable  it  is  uniformly  held  in  this  state 
that  on  a  motion  for  involuntary  nonsuit, 
considered  with  us  as  equivalent  to  a  de- 
murrer to  the  evidence,  the  facts  making  in 


favor  of  plaintiff's  cause  of  action,  whefiier 
appearing  in  plaintilTs  or  defendant's  evi- 
dence, must  be  taken  as  true  and  construed 
in  the  aspect  most  favorable  to  him  (Aman 
v.  Lumber  Co.,  160  N.  0.  369,  75  S.  E.  931 ; 
Dail  y.  Taylor,  151  N.  C.  285,  66  S.  E.  135,  28 
L.  R.  A.  [N.  S.]  949;  Biles  v.  Railroad,  143 
N.  C.  78,  55  S.  E.  512);  a  position  that  pre- 
vails also  in  the  federal  practice  (Chinoweth 
V.  Haskell,  3  Pet.  92,  7  U  Ed.  614 ;  Pawling 
V.  U.  S.,  4  Cranch,  219,  2  L.  Ed.  601). 

[2,  8]  In  this  connection  it  is  contended  for 
defendant  that  plaintiff  has  not  in  his  com- 
plaint alleged  facts  sufficient  to  make  out  a 
case  of  actionable  negligence,  and  therefore 
defendant's  motion  for  nonsuit  should  have 
been  allowed.  On  this  question  we  think  the 
allegations  of  the  complaint  in  sections  3  and 

4,  taken  in  connection  with  the  averments 
as  to  negligence  and  the  conditions  and  na- 
ture of  the  stopping  complained  of  ,in  section 
9,  are  ample  to  set  forth  a  cause  of  action, 
and,  if  it  were  otherwise,  defendant  not  hav- 
ing demurred  to  the  complaint  or  moved  to 
make  the  allegations  more  definite,  but  pro- 
ceeded to  trial  on  a  determinatiye  issue,  any 
objection  to  the  complaint  on  the  ground 
suggested  is  thereby  waiyed,  and  tn  motion 
for  nonsuit  must  be  considered  and  deter- 
mined on  the  evidence  relevant  to  the  issue. 
Bennett  v.  TeL  Co.,  128  N.  C.  103,  38  S.  E. 
294;  AUen  v.  Railway,  120  N.  C.  548,  27  S. 
E.  76 ;  Whitiey  y.  Railway,  119  N.  C.  724,  25 

5.  E.  1018. 

A  proper  application  of  these  principles  to 
the  facts  presented,  are,  we  think,  in  full 
support  of  his  honor's  decision  denying  de- 
fendant's motion  for  involuntary  nonsuit,  it 
appearing  from  the  plaintifTs  testimony  that 
a  freight  train  without  warning  or  signal 
and  without  necessity,  so  far  as  appears, 
came  f rcHn  a  lO-mUe  speed  to  a  sudden  and 
complete  stop,  causing  a  violent  Jolt  suffi- 
cient to  knocjk  plaintiff  down  while  he  was 
engaged  in  the  ordinary  performance  of  his 
duties,  and  rendering  him  for  a  time  partial- 
ly unconscious,  and  causing  him  serious  and 
painful  physical  injuries.  Among  other 
things,  plaintiff,  a  witness  in  his  own  behalf, 
testified  as  to  being  knocked  down,  and  said: 

'*!  was  accastomed  to  the  usual  and  ordinary 
stopping  of  freight  trains.  There  was  enough 
difference  in  this  and  the  usual  stop  to  throw 
me  down  on  the  desk.  I  had  my  feet  apart 
and  my  hand  holding  on  the  desk  at  the  time  it 
happened.  It  was  a  very  usual  method  of  stop- 
ping. Mr.  Lewis  was  the  engineer.  The  train 
had  been  handled  pretty  rough  that  day.  There 
was  no  signal  given  to  me  that  the  train  was 
going  to  stop  suddenly.' 


»» 


[4]  Speaking  of  the  accident  report  made 
out  for  the  company,  the  witness  testified  fur- 
ther that  Capt.  Loper,  supervising  the  report, 
said  he  had  a  good  mind  to  put  as  the  cause 
of  the  injury  "the  negligence  of  the  engineer 
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in  handling  the  train,"  but  desisted  on  the 
statement  of  Capt.  May,  the  conductor,  that  it 
might  get  Lewis  into  trouble.  Asked  the 
cause  of  the  sudden  stop  of  the  train,  the 
witness  said  it  was  either  a  "snapshot"  brake 
or  the  "direct  application  of  the  air."  The 
snapshot  brake  seems  to  have  had  some  de- 
fect in  the  mechanical  contrivances  for  ap- 
plying the  air.  The  defendant's  witnesses, 
the  engineer,  and  others,  stated  there  were  no 
snapshot  brakes  and  no  defect  in  the  mecha- 
nism for  applying  the  air,  and,  accepting  these 
and  other  relevant  statements  making  in 
favor  of  plaintiif's  claim  as  true,  it  permits 
as  the  more  reasonable  inference  that  the 
sudden  stopping  and  consequent  injury  was 
caused  by  the  negligence  of  the  engineer  in 
handling  his  train.  For  this  negligence  the 
company  is  held  responsible  by  the  express 
provisions  of  the  statute,  and  In  our  opinion 
the  evidence  permits  and  requires  that  that 
issue  be  submitted  to  the  Jury. 

[B]  It  is  urged  for  the  defendant  that  the 
court  in  its  charge  erroneously  recognized  the 
doctrine  of  res  ipsa  loquitur  as  applying  to 
the  case,  and  we  were  referred  to  numerous 
decisions  of  the  federal  court  to  the  effect 
that  the  position  in  question  has  no  applica- 
tion to  cases  between  employer  and  employ^. 
These  decisions,  however,  arose  prior  to  the 
enactment  of  the  Employers'  Liability  Act  or 
in  cases  which  did  not  come  under  its  provi- 
sions. The  position  withdrawing  cases  of  em- 
ploy6  and  employer  was  due  chiefly  to  the 
prevalence  also  of  the  fellow-servant  doctrine 
by  which  an  enrployer  was  relieved  from  lia- 
bility for  injuries  due  solely  to  the  negligence 
of  the  fellow  servant  and  from  the  uncer- 
tainties as  to  the  cause  of  the  injury  thereby 
created ;  the  facts  in  nearly  all  of  the  cases 
indicating  the  negligence  by  some  fellow  serv- 
ant as  the  more  probable  cause  of  the  injury. 
The  statute  having,  as  we  have  seen,  abol- 
ished the  fellow-servant  doctrine,  there  is 
doubt  if  the  federal  courts  wUl  adhere  to  the 
4Ustinction  adverted  to  in  cases  controlled  by 
its  provisions.  The  contrary  has  been  held 
in  So.  Ry.  v.  Derr,  240  Fed.  73,  153  C.  O.  A. 
100,  and  this  would  seem  to  be  the  correct  de- 
duction from  the  premises. 

[(,  7]  The  position,  however,  as  we  view  it, 
is  not  open  to  defendant  on  the  record.  His 
honor  only  referred  to  the  doctrine  of  res 
Ipsa  loquitur  as  affording  a  circumstance 
whioh  required  that  the  issue  of  defendant's 
negligence  should  be  submitted  to  the  Jury. 
No  specific  objection  is  made  to  the  charge 
on  that  account,  and  on  a  motion  to  nonsuit 
the  occurrence  itself  and  all  the  accompany- 
ing facts  and  circumstances  offered  in  evi- 
dence and  which  tend  to  establish  liability 
must  be  given  consideration. 

[8,9]  Again,  it  is  insisted  that  the  entire 
facts  show  that  defendant  is  barred  of  re- 
covery by  reason  of  the  assumption  of  the 
risks,  a  defense  expressly  recognized  by  the 
statute,  and  numerous  decisions  were  cited  to 


the  effect  that  an  employ^  assumed  the  risks 
of  the  Jars  and  Jolts  which  may  be  expected 
to  occur  in  the  operation  of  freight  trains. 
The  decisions  referred  to  so  hold,  but  it  is 
also  the  recognized  principle  that  an  employ^ 
does  not  assume  the  risks  due  to  the  instant 
and  unexpected  negligence  of  the  employer 
under  circumstances  which  afford  the  em- 
ploy6  no  opportunity  to  know  of  the  condi- 
tions that  threaten  or  to  appreciate  the  risks. 
In  Jones  v.  Railroad,  supra,  it  was  held : 

"A  brakeman  on  a  freight  train,  under  the 
federal  Employers*  Liability  Act,  does  not  as- 
sume the  risks  of  the  sudden,  unusual,  and  un- 
necessary stopping  of  the  train  by  the  engineer 
thereof  while  maldng  a  flying  switch  which, 
without  warning,  caused  the  injury  complained 
of  in  the  action." 

And,  speaking  to  the  question  as  it  prevails 
imder  the  statute,  the  court  in  the  opinion 
said: 

"While  the  law  in  question  clearly  recognizes 
the  assumption  of  risk  as  a  defense  in  certain 
instances,  under  section  4  such  a  position  is 
absolutely  inhibited  in  cases  where  the  viola- 
tion of  a  federal  statute,  enacted  for  the  protec- 
tion of  the  employes,  contributed  to  the  injury 
or  death  of  the  employe ;  and  by  correct  de- 
duction from  the  terms  and  meaning  of  section 
1,  making  railroads  engaged  as  common  carriers 
of  interstate  commerce  liable  in  damages  for 
injuries  or  death  caused  by  the  negligence  of 
their  officers,  agents,  or  employes,  the  negli- 
gence of  fellow  servants  is  withdrawn  from  the 
class  of  assumed  risks  in  cases  of  unusual  and 
instant  negligence  and  under  circumstances 
which  afford  the  injured  employ^  no  opportu- 
nity to  know  of  the  conditions  or  appreciate  the 
attendant  dangers.  This  doctrine  of  assump- 
tion of  rislc  is  based  upon  knowledge  or  a  fair 
and  reasonable  opportunity  to  know,  and  usu- 
ally this  knowledge  and  opportunity  must  'come 
in  time  to  be  of  use.'  26  Cyc.  p.  1202,  citing 
160  Ind.  583.  This  principle  is  very  generally 
approved  in  the  cases  and  text-books  on  the 
subject;  and  in  authoritative  federal  decisions 
constroing  the  act  in  question,  in  reference  to 
the  negligence  of  fellow  servants  and  the  inci- 
dental assumption  of  risks,  it  has  been  held 
that  the  effect  of  this  first  section  is  to  place 
the  conduct  of  fellow  servants  on  the  same  plane 
as  the  employer  himself  in  such  cases,  and  it 
is  fully  recognized  that  an  employ^  does  not  as- 
sume the  risks  of  his  employer's  negligence  un- 
less, as  stated,  he  is  given  a  fair  opportunity 
to  know  and  appreciate  the  risks  to  which  he 
is  thereby  subjected"— citing  Chesapeake  & 
Ohio  Ry.  v.  De  AUey,  241  U.  S.  311,  36  Sup. 
Ct  564,  60  U  Ed.  1016;  Yazoo,  etc.,  Ry.  v. 
Wright,  235  U.  S.  376,  35  Sup.  C5t  130,  50  L. 
Ed.  277;  Seaboard  Air  Line  v.  Horton,  233 
D.  S.  402,  34  Sup.  Gt  635,  58  L  Ed.  1062, 
L.  R.  A.  19150,  1,  Ann.  Oas.  1915B,  475;  Gfla 
Valley,  etc.,  Ry.  v.  Hall,  232  U.  S.  94,  34  Sup. 
Ot  229,  58  L  Ed.  621;  Texas  &  Pacific  Ry. 
V.  Behymer,  189  U.  S.  468,  23  Sup.  Ct.  622, 
47  L.  Ed.  905;  2  Employers'  Liability  Oases, 
223  U.  S.  1,  32  Sup.  Ot  169,  56  L.  Ed.  327,  38 
L.  R.  A.  (N.  S.)  44;  Qrybowski  v.  Erie  R.  Oo., 
88  N.  J.  Law,  1,  95  Atl.  764;  Richey  on  Fed. 
Emp.  Liability  Act,  <  59. 
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We  were  also  referred  by  defendant  to 
Fatten  V.  Railway,  179  U.  S.  650,  21  Sup.  Ct 
275,  46  L»  Ed.  861,  as  an  authority  against 
plaintiff's  right  to  recover  on  the  facts  of  the 
present  record.  In  that  case  plaintiff,  a  fire- 
man on  an  engine  drawing  a  passenger  train 
from  El  Paso  to  Toyah  and  return,  some 
three  or  four  hours  after  one  of  those  trips 
had  been  made,  and  while  the  engine  was 
being  moved  in  one  of  the  railroad  yards  at 
El  Paso,  attempted  to  step  off  the  engine,  ana 
In  doing  so  the  step  turned  and  he  fell  so  far 
under  the  engine  that  the  wheels  passed  over 
his  foot,  and  amputation  became  necessary; 
the  allegation  being  that  the  step  turned  De- 
cause  the  bolt  whidh  held  it  was  not  securely 
fastened.  It  was  found  that  ample  and  'com- 
petent inspection  was  provided  for,  both 
at  El  Paso  and  Toyah,  and  no  defect  had  been 
discovered.  There  was  also  testimony  that 
the  fireman  for  his  own  convenience  was 
doing  the  work  at  the  time  before  the  engine 
was  prepared  and  Inspected  for  the  succeed- 
ing trip,  and  further  that  the  step  might  have 
been  presently  loosened  in  throwing  heavy 
lumi)8  of  coal  on  the  tender  by  the  yardman 
or  other  employ^  in  the  line  of  their  duties. 
That  case,  however,  was  prior  to  the  enact- 
ment of  the  Employers'  Liability  Act  and 
when  the  fellow-servant  doctrine  was  fully 
recognized,  and  the  court,  approving  the  doc- 
trine that,  while  an  employer  was  required 
to  furnish  safe  and  suitable  appliances  for 
his  workmen,  he  was  not  an  Insurer  of  their 
safety,  held  that  on  the  facts  presented  .there 
were  too  many  uncertainties,  both  as  to  the 
time  and  cause  of  the  occurrence,  to  permit 
that  the  Issue  of  liability  be  submitted  to  the 
Jury. 

The  case  does  not  seem  to  be  applicable  to 
the  facts  of  this  record,  there  being  evidence, 
as  stated,  that  the  plaintiff  has  been  seri- 
ously injured  by  sudden,  violent,  and  unusual 
stopping  of  a  freight  train,  that  this  was  due 
to  negligence  on  the  part  of  the  engineer  In 
operating  It,  and  for  which  negligence  the 
company,  as  shown,  is  now  liable  by  the  ex- 
press provisions  of  the  statute  under  which 
the  suit  is  brought. 

We  find  no  error  in  the  record,  and  the 
Judgment  on  the  verdict  is  affirmed. 

No  error. 


(17»  N.  0.  687) 

MOORE  V.  DIRECTOR  GENERAL  OF  RAIL- 
ROADS etal.    (No.  594.)* 

(Supreme  Court  of  North  Oarolina.     June  2, 

1920.) 

I.  Death  ^=» 1 05--^ ward  of  damages  under  fed- 
eral aid  properly  assessed  oa  separate  Issues 
as  to  dependents. 

In  an  action  under  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St.  {§  8657-8665) 

A=9For  otber  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  DlgesU  and  Indexes 
•CerUorari  denied  264  U.  8.  640,  41  Sup.  Ct.  IS,  66   L.  Ed.  452. 


for  death  of  an  empTojiS,  the  submission  of  the 
question  of  damages  on  separate  Issues  as  to 
each  of  the  dependents  held  not  error. 

2.  Trial  ^s»l65»Evldenoe  favorable  to  plalntllf 
aooepted  as  true  on  motion  for  nonsuit. 

In  action  under  federal  Employers*  Lia- 
bility  Act  (U.  S.  Comp.  St.  U  8657-^666),  a 
motion  for  inyoluntary  nonsuit  is  equivalent  to 
a  demurrer  of  the  evidence,  and  the  facts  pre- 
sented in  favor  of  plaintiif's  claim  must  be  ac- 
cepted as  true  and  interpreted  in  the  light 
most  favorable  to  him. 

3.  Master  and  servant  ^s>286(3l)— Negligence 
in  kicking  oar  onto  track  bold  question  for 
Jwry- 

In  an  action  under  the  federal  Employers' 
LiabUity  Act  (U.  S.  Comp.  St.  U  8657-8665) 
for  the  death  of  a  switchman  struck  by  a 
kicked  car,  negligence  of  other  employes  in  fail- 
ing to  give  him  warning  In  kicking  such  car 
onto  the  track  on  which  he  was  standing  instead 
of  onto  a  track  customarily  used  held  a  ques- 
tion for  the  Jury. 

4.  Master  and  servant  ^=s»228(l)«Contrlbutory 
negligence  not  oonipleto  defense  under  federal 

In  an  action  for.  death  of  railroad  employ^ 
under  Federal  Employers'  Liability  Act  (U.  S. 
Comp.  St  §§  8657-86»5),  contributory  negli- 
gence is  not  a  complete  defense  nor  available 
on  motion  for  nonsuit. 

Walker  and  Brown,  JJ.,Ndissenting. 


Haywood 


Appeal    from    Superior    Court, 
County;  Bryson,  Judge.  \ 

Action  by  Mrs.  a  M.  Mooreygalnst  the 
Director  General  of  Railroads  And  others. 
Judgment  for  plaintiff,  and  defendant  Direc- 
tor* General  excepts  and  appeals.   V^o  error. 

Civil  action  under  the  federal  BnPPloyers* 
Liability  Act  (U.  S.  Comp.  St  U  86f7-S665) 
to  recover  damages  for  alleged  negligljnt  kill- 
ing of  plaintiff's  intestate. 

Plaintifl  alleged  and  claimed  that  oA  July 
28, 1918,  her  intestate,  an  employ^  of  thi  rail- 
road company,  under  (diarge  and  control  of 
defendant,  was  negligently  run  over  Vud 
killed  by  the  kicking  or  shunting  of  cars  Vn- 
to  the  track  on  or  near  which  the  intestate 
was  standing  at  the  time. 

There  was  denial  of  liability  by  defendanlt* 
plea  of  contributory  negligence,  and  assump^ 
tlon  of  risk,  etc.  The  proof  showed  that  the^ 
intestate  left  him  surviving  his  widow,  the 
present  plaintifl,  and  two  Infant  children,  a 
girl  Vemell  Moore,  three  to  four  years  of  age, 
and  a  boy,  Maurice  or  Morris  Moore,  aged 
one  month  or  over,  dependent  on  Intestate 
within  the  meaning  of  the  statute,  and  on 
this  and  further  evidence  offered  the  jury 
rendered  the  following  verdict: 


"(1)  Was  the  plaintiTs  intestote  kiUed  by 
the  negligence  of  the  defendant,  as  alleged  in 
the  complaint?    Answer:    Tes. 

*'(2)  Did  the  plaintifiTs  intestate,  by  his  own 
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neglif  ence»  contribute  to  his  death,  as  alleged  In  f  did  not  ask  to  have  the  damages  apportioned 


the  answer?    Answer:    Yes. 

"(3)  Did  the  plaintiff's  intestate  assume  the 
risk  of  being  killed  In  the  way  and  manner  he 
was  killed?    Answer:    No. 

"(4)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover  for  herself,  as  the  widow  of  her 
intestate?    Answer:    $1,000. 

"(5)  What  damage.  If  any,  is  plaintiff  entitled 
to  recover  for  the  infant,  Vemell  Moore?  An- 
swer:   $2,000. 

"(6)  What  damage,  if  any,  is  plaintiff  entitled 
to  recover  for  the  Infant,  Morris  Moore?  An- 
swer:    $2,000." 

Judgment  for  the  aggregate  amount  on  this 
Terdlct  for  plaUItlflP,  and  defendant  excepted 
and  appealed,  assigning  errors. 

Martin,  Rollins  &  Wright,  of  AsbevlUe,  for 
appellant. 

T.  A.  Clark,  of  Canton,  and  Felix  B.  Alley, 
of  WaynesvlUe,  for  appellee. 

HOKE,  J.  On  the  argument  before  us  de- 
fendant's counsel  rested  their  right  to  a  new 
trial  upon  the  two  objections:  First,  that  the 
question  of  damages  was  submitted  on  sep- 
arate issues  as  to  each  of  the  dependents; 
second,  that  on  the  entire  testimony  defend- 
ant's motion  for  nonsuit  should  have  been  al- 
lowed. 

In  reference  to  the  first  position,  it  has 
been  recently  hi&ld  with  us  in  two  or  more 
cases  where  the  question  was  directly  con- 
sidered that,  under  the  Employers'  Liability 
Act  and  the  authoritative  federal  decisions 
construing  the  same,  the  award  of  damages 
might  be  properly  assessed  upon  separate  is- 
sues. Hudson  V.  Railroad,  176  N.  C.  488»  97 
S.  E.  388;  Horton  v.  Railroad,  175  N.  C.  472- 
477,  ^  S.  E.  883. 

In.  Horton  v.  Railroad  the  court,  in  approv- 
ing a  verdict  similar  in  form  to  that  rendered 
In  the  instant  case,  said: 

"Under  the  state  statute  the  Jory  assesses 
the  value  of  the  life  of  the  decedent  in  solido, 
which  is  disbursed  under  the  statute  of  dis- 
tributions. Under  the  United  States  statute  the 
jury  must  find  as  to  each  plaintiff  what  pecun- 
iary benefit  each  plaintiff  had  reason  to  ex- 
pect from  the  continued  life  of  the  deceased, 
and  the  recovery  mast  be  limited  to  compensa- 
tion of  those  relatives  in  the  proper  dass  Who 
are  shown  to  have  sustained  such  pecuniary 
loss.  Railroad  v.  Vreeland,  227  U.-  S.  50;  Rail- 
road V.  Didricksen,  Id.,  145;  Railroad  v.  Mc- 
Ginnis,  228  U.  S.  173;  Railroad  v.  Zacbary,  232 
U.  S.  248.  la  the  latter  case  the  court  said: 
The  statutory  action  of  an  administrator  is 
not  for  the  equal  benefit  of  each  of  the  sur- 
viving relatives  for  whose  benefit  the  •suit  Is 
brought.  Though  the  Judgment  may  be  for  a 
gross  amount,  the  interest  of  each  beneficiary 
must  be  measured  by  his  or  her  individual  pe- 
cuniary loss.  That  apportionment  is  for  the 
Jury  to  return.  This,  of  course,  excludes  any 
recovery  in  behalf  of  such  as  show  no  pe- 
cuniary loss.' 

'*Thi8  was  not  overniled  in  Railroad  v.  White, 
238  U.  S.  507.    In  the  latter  case  the  defendant 


by  the  jury,  but  moved  for  arrest  of  judgment 
after  the  verdict  was  rendered  because  the 
verdict  was  a  general  one.  The  court  merely 
held  that  the  verdict  was  not  void  because  not 
apportioned,  and  that  the  apportionment  was 
no  concern  to  the  defendant,  who  cannot  be 
heard  if  it  did  not  except  on  the  trial.  None 
the  less  the  plaintiff  has  a  right,  as  in  this  case, 
to  have  the  jury  apportion  the  recoveries.** 

[1]  Under  the  federal  decisions  referred  to 
in  this  excerpt,  even  if  the  question  of  dam- 
ages had  been  submitted  on  a  single  issue, 
as  defendant  desired,  the  estimate  of  the 
amount  would  have  been  determined  accord- 
ing to  the  rule  or  principle  expressed  In  these 
separate  issues,  and  to  our  minds  the  excep- 
tion presents  no  substantial  objection  to  the 
validity  of  the  trial. 

[2]  As  to  the  second  objection,  it  is  the  rule 
prevailing  in  both  state  and  federal  proce- 
dure that  on  a  motion  for  involuntary  non- 
suit, equivalent  with  us  to  a  demurrer  to  the 
evidence,  the  facts  presented  which  malce  in 
favor  of  plaintUTs  claim  must  be  accepted  as 
true  and  Interpreted  in  the  light  most  favor- 
able to  him.  Lamb  v.  Railroad,  103  S.  B.  440, 
at  the  present  term,  citing,  among  other  au- 
thorities, Aman  v.  Rowland  Lumber  Co.,  lOO 
N.  C.  360,  75  S.  B.  931;  Biles  v.  RaUroad^ 
143  N.  0.  78,  55  S.  E.  512;  Chinoweth  r. 
HaSEell;  3  Pet  02,  7  L.  Ed.  614;  Pawling  v. 
U.  S.,  4  Oranch,  219,  2  L.  Ed.  601. 

Considering  the  record  in  view  of  this  prin- 
ciple, there  were  facts  in  evidence  on  th^  part 
of  plaintiff  tending  to  show  that  Intestate  at 
the  time  of  his  death  was  a  member  of  a 
switching  crew'  engaged  at  the  time  in  shift- 
ing cars  on  the  railroad  yards  at  Canton,  N» 
C,  under  the  control  and  direction  of  the 
yardmaster,  Jesse  Harrison;  that  at  this  sta- 
tion there  was  the  main  railroad  track  run- 
ning east  and  west  and  just  south  of  this  and 
parallel  was  a  siding  known  as  the  hous^ 
track  for  the  use  and  occupation  of  cars  haul- 
ing general  flight 

North  of  the  main  track  were  a  number  of 
sidings  principally  for  cars  hauling  freight, 
etc.,  for  the  Champion  Fiber  Company,  af^ 
ranged  and  numbered  as  follows:  Some  dis- 
tance west  of  the  station  there  was  a  lead 
track,  switched  off  from  the  main  track  and 
running  clear  through  the  company  yard,  for 
the  greater  part  some  distance  from  the  main 
track,  but  substantially  parallel  to  it,  and 
from  this  lead  track  several  sidings  ran  out 
into  the  yard  between  the  lead  and  main 
traclES,  numbered  from  the  main  track  1,  2, 
3,  4,  No.  4  being  the  one  nearest  the  lead 
track. 

At  the  time  of  the  occurrence  the  switch- 
ing engine  ran  from  the  lead  track  onto  track 
No.  4  and  was  connected  with  a  train  of  8 
or  9  cars  thereon,  and,  on  signal  given,  drew 
these  cars  out  onto  the  main  lead  track,  the 
train  so  constituted  being  long  enough  to  ex- 
tend imst  the  switdi  of  this  lead  track  and  in 
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part  onto  the  main  line.  On  farther  signal 
given,  the  train  was  started  back,  and,  the 
four  rear  cars  having  been  detached  on  at- 
taining sufficient  speed,  the  engine  slowed 
down,  leaving  these  four  rear  cars  of  their 
own  momentum  to  pass  down  onto  the  main 
lead  track,  at  or  hear  which  the  intestate  was 
then  standing,  and  was  by  them  run  over  and 
Injured  so  that  he  soon  thereafter  died. 

The  evidence  showed  that  the  four  or  five 
forward  cars  of  the  train  were  to  be  switched 
over  to  the  house  track,  but  that  the  rear 
cars  holding  coal  for  the  Champion  BHber 
Company  were  thus  kicked  or  shoved  down 
on  the  main  lead  track  to  be  run  to  the  coal 
shute  of  the  Fiber  Company  further  down  on 
the  yard. 

There  was  no  bell  rung  nor  signal  given 
when  this  train  was  started  back  after  being 
pulled  out  of  track  4,  and  no  one  w^as  on  the 
cars  at  the  time  to  control  them  or  to  signal 
to  any  one  who  might  have  been  on  the  main 
lead  track. 

The  yardmaster  at  the  precise  time  of  the 
killing  was  not  immediately  present,  but  had 
gone  100  feet  or  more  over  toward  the  house 
track  to  run  a  child  off  from  that  track, 
where  four  of  these  cars  were  to  be  presently 
placed,  and  Intestate  at  the  time,  standing 
on  or  near  the  main  lead  track,  was  looking 
at  the  yardmaster  engaged  as  stated. 

There  was  no  proof  offered  that  the  yard- 
master  had  Informed  the  crew  or  any  of  them 
where  these  four  coal  cars  were  to  be  placed, 
except  by  marking  them  with  chalk  on  the 
side  "2x2  Champion  Fiber  Co.,"  the  testimony 
leaving  It  uncertain  whether  the  intestate 
knew  of  this  marking  or  what  it  signified. 

There  were  facts  in  evidence  also  tending 
to  show  that  at  the  time  of  the  occurrence  or 
immediately  thereafter  some  of  the  crew,  in- 
eluding  the  yardmaster,  asked  the  intestate 
while  he  was  still  conscious  how  It  happened, 
and  he  replied  that  he  did  not  expect  them  to 
back  on  the  main  lead  track  or  that  the  train 
had  backed  on  the  wrong  track.  It  was  fur- 
•ther  shown,  or  there  was  evidence  tending  to 
show,  that  it  was  the  custom  to  leave  the 
Fiber  Company  cars  on  track  No.  4  till  they 
were  to  be  run  into  the  company  yards  to 
deliver  their  contents,  and,  if  these  cars  had 
been  backed  onto  track  No.  4,  they  would  not 
have  struck  the  intestate,  and  further  that, 
while  this  yard  on  the  north  of  the  main 
track  was  used  chiefly  for  the  company's  busi- 
ness, it  was  not  in  fact  a  closed  yard,  but 
there  were  tracks  or  trails  along  or  across 
the  same,  near  to  the  place  of  the  killing,  not 
Infrequently  used  by  employes  and  others, 
and  plaintiff  also  put  in  evidence  three  rules 
of  the  company: 

Rule  783,  defining  the  duties  of  the  yard- 
master  in  terms  as  follows: 

"They  have  charge  of  their  respective  yards 
and  of  the  making  ap  and  distribution  of  trains 
and  the  handling  of  cars  therein  and  of  all 


yard  employes  and  engine  men  and  train  men 
while  in  the  yard  limits.** 

And  rule  393: 

"They  must  not  aHow  nmning  or  flying 
switches  to  be  made  when  it  can  be  avoided, 
and,  when  unavoidable,  such  movements  must 
be  made  with  all  the  care  necessary  to  abso- 
lutely prevent  accident.' 


*» 


Also  rule  No.  30,  to  the  effect  that— 

"The  engine  bell  must  be  rung  when  an  engine 
is  about  to  move." 

It  was  further  testified  that  afterwards 
the  yardmaster,  speaking  of  the  occurrence, 
had  said: 

That  he  felt  he  was  the  cause  of  intestate's 
death;  "that  Moore  was  standing  at  his  post 
ready  to  grab  the  coach  or  car  as  it  came  by, 
and  something  went  wrong;  that  they  either 
kicked  or  shoved  the  cars  in  there,  and  they 
ran  over  him  and  knocked  him  off;  that  some- 
thing went  wrong;  he  did  not  say  what  it  was," 
etc 

There  is  much  evidence  in  the  record  tend- 
ing to  exculpate  defendant  and  to  show  that 
the  death  of  the  intestate  was  due  to  his  own 
neglect,  but  this  comes  from  defendant's  tes- 
timony or  from  an  interpretation  of  the  facts 
favorhig  this  position,  and,  applying  the  ac- 
cepted rule  that  on  a  motion  for  involuntary 
nonsuit  it  is  only  the  facts  and  inferences 
supporting  plaintiff's  claim  may  be  properly 
considered,  we  think  it  clearly  the  permis- 
sible and  reasonable  conclusion  that  defend- 
ant's agents  and  employes  on  this  occasion 
and  for  whose  conduct  defendant  is  responsl^ 
ble  were  not  sufficiently  careful  of  defend- 
ant's safety,  and  that  their  brea(ii  of  duty 
was  the  proximate  cause  of  intestate's  death. 

While  this  was  a  shifting  yard  of  the 
company,  there  were  facts  in  evidence  tend- 
ing to  show  that  it  was  by  no  means  a  closed 
yard,  but  there  were  trails  or  paths  along 
or  down  the  tracks  at  or  near  the  place. 

In  such  case,  with  or  without  a  rule,  it  is 
always  considered  highly  dangerous  to  kick 
or  shift  cars  onto  a  track  detached  from  an 
engine  and  without  any  one  in  position  to 
control  their  movements  or  warn  persons 
who  may  be  upon  the  tracki  employ^  or 
others. 

There  were  also  facts  In  evidence  tending 
to  show  a  custom  that  the  Fiber  Company's 
cars  were  always  left  on  track  No.  4  till  they 
were  needed  by  the  company,  and  that  there 
was  no  sufficient  notice  given  that  in  this 
instance  the  custom  would  be  departed  from 
or  that  the  cars  were  then  required  and  were 
to  be  backed  upon  the  main  lead  track  where 
the  intestate  was  standing.  Four  of  these 
cars  were  to  be  backed  on' the  house  track, 
and  Harrison,  the  yardmaster,  was  over  there 
at  the  time  driving  a  child  off  the  house 
track,  lending  color  to  the  inference  that  the 
train  was  to  be  presently  backed  onto  thQ 
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house  track— a  conclusion  that  finds  much 
support  In  the  declarations  of  the  intestate 
made  to  seTeral  persons  immediately  after 
he  was  "struck"  that  he  was  not  expecting 
the  cars  to  come  back  on  the  lead  track 
where  he  was  standing,  or  "they  had  come 
back  on  the  wrong  track/'  and  further  in  the 
declaration  of  the  yardmaster  "that  some- 
thing had  gone  wrong." 

[3, 4]  We  are  cited  by  counsel  to  the  case 
of  Aerkfet74  y.  Humphreys',  145  U.  S.  418,  12 
Sup.  Gt.  835,  36  L.  Ed.  758,  as  a  decisive  au- 
thority in  support  of  defendant's  motion. 
That  case  could  very  well  be  upheld  on  the 
ground  of  contributory  negligence  of  the 
plaintiff,  a  petition  that  was  much  relied  up- 
on  throughout  the  opinion,  and  which  is  not 
now  a  complete  defense  nor  one  available  on 
a  motion  to  nonsuit.  Grand  Trunk  Ry.  v. 
Lindsay,  233  TJ.  S.  4^-47,  34  Sup.  Ct  581, 
58  U  Bd.  888,  Ann.  Gas.  1914G,  168.  It  was 
shown,  too,  that  the  cars  were  attached  to 
the  engine  and  were  being  moved  at  the 
right  time,  In  the  right  place  and  at  a  proper 
rate  of  speed;  the  single  imputation  of  neg- 
ligence being  that  no  bell  was  rung  or  signal 
given  at  the  time.  No  rule  seems  to  have 
been  shown,  as  in  this  case,  permitting  the 
construction  that  such  a  signal  was  required, 
nor  was  there  any  evidence  of  negligence  ul- 
tra which  might  have  misled  the  claimant  to 
his  hurt  And  in  Hinson  v.  Railroad,  172 
N.  C.  646,  90  S.  E.  772,  also  referred  to  by 
counsel,  plaintiff  was  injured  while  attempt- 
ing to  cross  rails  under  the  drawheads  of 
cars  standing  on  a  live  track  with  nothing 
to  show  that  the  engineer  or  others  operating 
the  train  knew  or  had  any  reason  or  oppor- 
tunity to  know  of  plaintiff's  position  or 
danger,  and  to  our  minds  neither  of  these 
decisions  seems  to  us  an  apposite  authority 
on  the  facts  of  this  record.  The  case,  we 
think,  comes  rather  under  Southern  Ry.  v. 
Smith,  205  Fed.  360,  123  G.  G.  A.  488,  and 
cases  of  that  kind  which  require  that  on  evi- 
dence similar  to  that  now  presented  the  is- 
sue of  negligence  should  be  submitted  to  the 

Jury. 
There  is  no  error,  and  the  Judgment  on  the 

verdict  is  affirmed. 

No  error. 

WALKER,  J.  (dissenting,  with  BROWN, 
J.,  concurring  in  dissent).  This  action  was 
brought  under  the  federal  Employers'  Lia- 
bility Act,  and  is  therefore  to  be  decided  un- 
der the  federal  law.  Meadows  v.  Telegraph 
Go.,  173  N.  C.  240.  91  S.  E.  1009,  citing  Flem- 
ing V.  Railroad,  160  N.  0.  196,  76  S.  E.  212 ; 
Uoyd  V.  Railroad,  166  N.  G.  24,  81  S.  B. 
1003 ;  Tilghman  v.  Railroad,  167  N.  G.  196.  83 
S.  E.  315,  1090  (same  case  on  writ  of  error) ; 
S.  A.  L.  Railway  Go.  v.  Tilghman,  237  XJ.  S. 
499,  35  Sup.  Gt  653,  59  U  Ed.  1069;  Rail- 
way Co.  V.  Renn,  241  U.  S.  290,  36  Sup.  Gt. 
567,  60  L.  Ed.  1006.  This  being  so,  the  deci- 


sion of  the  case  is  governed  by  Aerkfetz  r. 
Humphreys,  145  U.  S.  418,  12  Sup.  Ct  835, 
36  L.  Ed.  758,  as  the  facts  of  the  two  cases 
are  not  materially  different,  but  substantially 
the  same.  If  there  is  any  essential  differ- 
ence, It  is  in  favor  of  the  defendant  The 
plaintiff's  intestate  was  employed  by  the 
defendant  as  a  switchman  and  was  an  ex- 
pert in  his  business.  He  was  ordered  to 
handle  the  very  cars  by  which  he  was  killed, 
and  was  standing  in,  or  close  to,  the  track  up- 
on which  the  cars  were  moving.  It  was  broad 
daylight,  and  the  moving  cars  were  plainly 
visible  to  him,  there  being  nothing  to  ob- 
struct his  view  of  them,  and  right  here  oc- 
curred the  negligence,  all  his  own,  which 
caused  him  to  lose  his  life.  He  was  stand- 
ing on  or  near  the  track,  not  engaged  in  the 
actual  performance  of  his  work,  but  looking 
at  the  conductor  removing  a  child  from  the 
main  line  about  40  yards  east  of  the  place 
where  he  was  killed.  If  he  had  been  at- 
tending to  his  duties  and  looking  in  the 
right  direction,  this  case  would  not  be  here. 
The  federal  Supreme  Court,  and  this  court 
as  well,  has  held  repeatedly  that  a  railroad 
track  is  itself  a  place  of  danger,  and  a  suffi- 
cient warning  to  any  one  on  it  that  prudence 
requires  of  him  to  take  care  of  himself  by 
using  proper  precaution  for  his  own  safety, 
as  by  looking  and  listening  for  approaching 
trains.    The  exact  language  was: 

'*The  track,  as  it  seems  necessary  to  iterate 
and  reiterate,  is  itself  a  warning.  It  is  a  place 
of  danger.  It  can  never  be  assamed  that  cars 
are  not  approaching  on  a  track,  and  that  there 
can  be  no  danger  from  them." 

The  decisions  in  other  states  are  clearly 
against  the  principle  that  circumstances  like 
those  we  have  here  take  the  case  out  of  the 
general  rule,  and  it  is  held  that  no  custom 
of  the  railroad  company  to  run  its  trains  ac- 
cording to  a  certain  schedule,  or  to  use  one 
track  and  not  another,  or  to  run  its  trains 
at  certain  times  in  one  direction  (east)  and 
at  other  times  in  another  (west),  will  excuse 
one  using  its  tracks  from  looking  and  lis- 
tening, or  requires  the  engineer  to  presume 
that  he  has  not  done  so,  but,  on  the  con- 
trary, it  is  held  that  he  is  within  the  zone 
of  danger  however  and  wherever  the  track  is 
located;  Railroad  v.  Hart,  87  111.  529; 
Morgan  v.  Railroad,  116  G.  G.  A.  223,  196 
Fed.  449;  Kinnare  v.  Railroad,  57  HI  App. 
153;  White  v.  Railroad,  68  App.  Div.  661, 
73  N.  Y.  Supp.  827;  Smith  v.  Railroad,  141 
Ind.  92,  40  N.  E.  270;  Boyd  v.  Railroad,  45 
Utah,  449,  146  Pac.  283;  Gable  v.  Railroad, 
50  Wash.  619,  97  Pac.  744,  23  U  It  A.  (N. 
S.)  1224.  Many  other  cases  might  be  cited, 
some  of  them  being  in  defendant's  brief. 

The  court  said  in  Morgan  v.  Railroad,  su- 
pra: 

'*It  is  altogether  probable  that  he  acted  on 
the  daughter's  statement  that  the  trains  did 
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not  come  down  that  track;  but  he  had  no  right 
to  do  so."  Which  of  the  tracks  would  or  should 
be  used  for  its  various  trains  was,  of  course, 
a  matter  for  the  ezdusive  determination  of  the 
railroad  company." 

It  was  held  in  Rich  t.  Railroad,  31  Ind. 
App.  10,  66  N.  E.  1028,  that  a  traveler  using 
a  railroad  track  has  no  right  to  confine  his 
precautions  to  his  knowledge  of  the  schedules 
and  customs  of  the  company,  but  must  take 
due  care  against  the  approach  of  "extra 
trains"  and  even  "wild  trains,"  those  which 
are  expected  as  well  as  those  not  expected 
to  use  the  track  on  which  he  is  walking.  And 
in  White  V.  Railroad,  supra,  the  court  stated 
that  the  accident  was  due  entirely  to  the 
plalntlfTs  want  of  proper  care  for  his  own 
safety  in  relying  upon  his  expectation,  which 
was  according  to  the  railroad  company's  us- 
age, that  the  train  by  which  he  was  struck 
would  not  come  upon  the  track.  He  must 
look  out  for  all  trains,  and  any  other  rule, 
it  was  said,  would  measure  his  conduct  by 
the  "altogether  too  liberal  rules  of  chances 
and  risks,  and  would  impose  upon  railroad 
companies  too  rigorous  and  burdensome  re- 
sponsibilities/' regardless  of  the  inconven- 
ience to  the  public  arising  from  operating  Its 
trains  under  any  such  handicap.  See,  also. 
High  V.  Railroad,  112  N.  O.  385,  17  S.  B. 
79;  Ward  v.  Railroad,  167  N.  C.  148,  especial- 
ly at  page  151  and  at  page  152,  83  S.  E, 
326,  L.  R.  A.  1918E,  451.  The  same  high 
court  to  which  we  have  referred  above  has 
said,  in  somewhat  difTerent  language  from 
that  quoted  above: 


t*r 


*The  track  itself,  as  it  seems  necessary  to 
repeat  with  emphasis,  is  itself  a  warning.  It 
is  a  place  of  danger,  and  a  signal  to  all  on  it  to 
look  out  for  trains.  It  can  never  be  assumed 
that  trains  are  not  coming  on  a  track  and  that 
there  can  be  no  risk  to  persons  on  the  track 
from  them." 

See  Abernathy  v.  Southern  Ry.  Co.,  164 
N.  O.  at  margin  page  95,  80  S.  E.  421, 
where  the  same  principle  is  approved  and 
the  cases  decided  in  this  court  to  the 
same  effect  are  collected.  Turning  again  to 
Aerkfetz  v.  Humphreys,  supra,  the  court  said 
in  that  case,  the  facts  of  which  are  practical, 
ly  identical  with  those  now  before  use 

"There  could  have  been  no  thought  or  ex- 
pectation on  the  part  of  the  engineer,  or  of  any 
other  employ^,  that  he  [the  employ^],  thus  at 
work  in  a  place  of  danger,  would  pay  no  at- 
tention to  his  own  safety.  Under  such  circum- 
stances, what  negligence  can  be  attributed  to 
the  parties  in  control  of  the  train  or  the  man- 
agement of  the  yard?  They  could  not  have 
moved  the  cars  at  any  slower  rate  of  speed. 
They  were  not  bound  to  assume  that  any  em- 
ploy^, familiar  with  the  manner  of  doing  busi- 
ness, would  be  wholly  indifferent  to  the  going 
and  coming  of  the  cars.  There  were  no  stran- 
gers whose  presence  was  to  be  guarded  against. 
The  ringing  of  bells  and  the  sounding  of 
whistles  on  trains  goin^  and  coming,  and  switch 


engines  moving  forwards  and  backwards,  would 
have  simply  tended  to  confusion.  The  person 
in  direct  charge  had  a  right  to  act  on  the  belief 
that  the  various  employes  in  the  yard,  familiar 
with  the  continuously  recurring  movement  of 
the  cars^  would  take  reasonable  precaution 
against  their  approadu" 

And  again: 

"Any  ordinary  attention  on  the  part  of  the 
plaintiff  to  that  which  he  knew  was  a  part  of 
the  constant  business  of  the  yard  would  have 
made  him  aware  of  the  approach  of  the  cars* 
and  enabled  to  step  one  side  as  they  moved 
along  the  track.  It  cannot  be  that  under  these 
circumstances  the  defendants  were  compelled 
to  send  some  man  in  front  of  the  cars  for  the 
mere  sake  of  giving  notice  to  employes  who  had 
all  the  time  knowledge  of  what  was  to  be  ex- 
pected. We  see  in  the  facts  as  disclosed  no 
negligence  on  the  part  of  the  defendants,  and 
if  by  any  means  negligence  could  be  imputed  to 
them,  surely  the  plaintiff  by  his  negligent  in- 
attention contributed  directly  to  the  injury. 
The  judgment  was  right,  and  it  in  nfiirmed.'' 

It  must  not  be  overlooked,  or  disregarded 
If  seen,  that  in  the  Aerkfetz  Case,  the  court 
held  that  the  company  was  not  guilty  of  any 
negligence,  and  that  the  death  was  caused 
solely  by  the  plaintiff's  own  negligence, 
though  it  added  that.  If  this  were  not  true, 
the  plaintifT  was  guilty  of  such  contributory 
negligence  as  would  bar  his  recovery  (and 
under  present  law  affect  only  the  measure  of 
damages).  If  a  person  will  not  look,  when 
he  can  easily  see  that  cars  are  coming  which 
will  Injure  him  if  he  does  not  avoid  them  by 
stepping  out  of  the  way,  but  blindly  and 
recklessly  continues  In  a  place  of  danger, 
he  has  no  one  but  himself  to  blame  for  the 
resulting  Injury.  The  risk  of  such  conduct 
is  as  plainly  assumed  as  any  risk  could  be. 
The  Intestate  at  the  time  of  the  accident  was 
in  full  possession  of  his  faculties,  and  could, 
with  one  motion,  have  placed  himself  beyond 
any  possible  danger.  Having  failed  in  his 
duty  to  himself,  he  will  not  be  heard  to 
charge  defendant  with  consequences  follow- 
ing solely  from  his  own  wrong. 

The  case  of  Hinson  v.  Railroad  Co.,  172  N. 
C.  646-648,  90  S.  E.  772,  would  seem  to  be 
decisive  of  this  one.  It  cites  and  quotes  from 
Aerkfetz  v.  Humphreys,  supra,  and  adopts 
what  Is  said  therein,  and  then  holds  that,  as 
the  case  should  be  considered  and  decided  un- 
der the  federal  law;,  the  injury  was  caused  by 
the  plalntlfTs  own  fault,  and  it  alone,  and 
that  he  was  not  entitled  to  recover.  See,  also. 
Smith  T.  Railroad  Co.,  130  N.  C.  344,  42  S. 
E.  139. 

It  may  clarify  the  matter  If  we  quote  from 
the  testimony,  which  shows  that  the  deceased 
was  alon^  to  blame,  of  plaintiff's  witnesses, 
except  where  otherwise  indicated: 

"I  did  not  see  the  railroad  man  do  anything 
only  he  motioned  for  him  to  come  back  and  he 
started  the  engine.    The  man  I  saw  motion  was 
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right  down  below  me  about  15  or  20  feet.  He 
motioned  to  the  engineer.  I  do  not  know  who 
the  man  was  who  did  the  motioning.  When 
he  saw  the  motion,  the  engineer  started  the 
train  backwards  down  the  track,  and  he  got  to 
going  pretty  fast  and  cut  tiiree  coal  cars  looae 
and  they  went  on  down  there  and  knocked  him 
[Mr.  Moore]  down.  *  •  •  Mr.  Moore  was 
facing  towards  his  house  when  the  cars  were 
cut  loose.  He  was  standing  sidewise.  I  did  not 
see  any  other  man  around  there  just  before 
the  cars  struck  him.  •  •  •  I  do  not  know 
how  long  he  continued  to  stand  two  feet  from 
the  track.  The  engine  moved  these  cars  back 
down  this  main  lead.  As  they  moved  them 
back,  he  was  standing  on  the  track  as  they 
came  back.  He  was  on  the  track;  was  over 
frop  the  rail,  on  the  inside  of  the  rail  before 
the  cars  hit  him.  He  never  moved  out  of  the 
way  at  all  when  the  cars  were  coming  down, 
not  until  after  the  cars  hit  him  and  the  cars 
pushed  him  down.  *  *  *  I  saw  the  man  giv- 
ing the  engineer  the  signal  to  come  back. 
When  he  gave  the  signal  he  came  back  with  his 
train.  The  engineer  was  on  the  right-hand  side« 
That  was  the  side  Mr.  Moore  got  run  over  on. 
I  do  not  know  where  the  man  was  standing 
that  gave  the  signal  for  him  [the  engineer]  to 
come  back;  he  was  above  me  a  good  piece. 
He  was  160  feet  I  guess  from  where  Mr.  Moore 
was.  Mr.  Moore  could  have  seen  him  give  the 
signah  *  «  *  At  the  time  they  lifted  him 
up  Mr.  Harrison  asked  him  how  he  came  to 
get  under  there,  and  he  said  he  was  watching 
him  get  that  little  negro  boy  off  the  track,  and 
that  he  did  not  know  that  the  cars  were  coming 
in  on  the  track  or  either  they  come  in  on  the 
wrong  track." 

The  yardmaster,  defendant's  witness,  tes- 
tified: 

"I  think  they  got  that  wrong  about  my  having 
a  conversation  in  the  presence  of  Mr.  Down 
with  Mr.  Moore  in  reference  to  how  be  got 
killed.  H.  B.  Harrison  is  my  brother.  The 
only  thing  Moore  said  to  me  (he  called  me 
Harry)  he  says,  *Harry,  this  is  awful.'  I  left 
him  at  once  to  go  to  the  first  aid  room  of  the 
Champion  Fiber  Company  to  get  a  stretcher, 
and  I  left  him  with  H.  B.  Harrison." 

H.  B.  Harrison,  defendant's  witness,  tes- 
tified: 

"I  asked  him  how  it  happened,  and  he  said  he 
was  watching  Harry— that  is  the  yardmaster— 
and  a  little  negro,  and  was  not  paying  any  at- 
tention to  what  he  was  doing,  and  the  cars  hit 
him.  That  is  all  I  believe  he  said  to  me  at 
that  time." 

It  appears  from  tills  recital  that  the  de- 
ceased was. not  looking  out  for  moving  en- 
gines or  cars,  bat  in  ^ulte  another  direction, 
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and  this  was  the  efficient  and  proximate 
cause  of  the  catastrophe.  If  the^.  were  makr 
Ing  a  fiying  switch,  it  does  not  aid  the  plain- 
tllTs  case,  because  the  intestate  was  him- 
self "an  exi>erienced  railroad  man  and 
switchman."  It  was  a  part  of  his  duty  to 
help  in  making  such  switches. 

What  the.  yardmaster  may  have  said  la 
immaterial.  It  is  not  substantive  evidence, 
but,  at  most,  contradictory.  The  facts  are 
all  before  us,  so  that  the  court  can  Itself 
determine,  as  matter  of  law,  who  caused  the 
death  of  Moore,  without  regard  to  any  opin- 
ion on  that  subject  from  a  mere  witness. 
There  was  no  culpable  negligence  of  the  de- 
fendant railroad  company,  as  it  was  engaged 
in  its  ordinary  dally  work  of  shifting  cars, 
and  in  the  usual  way.  It  was  not  bound  to 
look  out  for  its  switchmen,  employed  in  the 
same  work,  and  who  were  expected  to  use 
care  and  protect  themselves,  something  tbey 
could  easily  do,  if  attentive  to  their  work. 
The  case  falls  directly  within  the  principle 
of  Aerkfetz  v.  Humphreys,  supnu 

As  to  the  damages:  The  plaintiff  cites 
Qulf ,  etc.  Railroad  Co.  v.  McOinnis,  228  U.  & 
at  page  176,  88  Sup.  Ct.  426,  67  L.  Ed.  785,  to 
support  a  distributive  or  apportioned*  ver- 
diet,  but  it  does  not  do  so,  and,  if  It'  did, 
the  later  case  of  Central  Vt.  R.  R.  Ob.  t. 
White,  238  U.  S.  507,  85  Sup.  Ct.  865,  69  L. 
Ed.  1433,  Ann.  Cas.  1016B«  252,  disapproves 
such  a  verdict,  deciding  that  the  dlstributlcm 
or  apportionment  of  the  fund  to  be  recovered 
in  solldo  is  for  the  probate  courts  of  the 
particular  jurisdiction,  and  not  for  the  jury 
to  make.    The  court  says: 

*'The  Employers'  Liability  Act  is  substantUUly 
like  Lord  Campbell's  Act,  except  that  it  omits 
the  requirement  that  the  Jury  should  apportion 
the  damages.  That  omission  clearly  indicates 
an  intention  on  the  part  of  Congress  to  change 
what  was  the  EInglish  practice  so  as  to  make 
the  federal  statute  conform  to  what  was  the 
rule  in  most  of  the  states  in  which  it  was  to 
operate.  Those  statutes,  when  silent  on  the 
subject,  have  generally  been  construed  not  to 
require  juries  to  make  an  apportionment.  In* 
deed,  to  make  them  do  so  would  in  many  cases 
double  the  issues;  for,  in  connection  with  the 
determination  of  negligence  and  damage,  it 
would  be  necessary  also  to  enter  upon  an  in- 
vestigation of  the  domestic  affairs  of  the  de- 
ceased—a matter  for  probate  courts  and  not  for 
jurors." 

That  case  was  cited  in  Hiorton  v.  Railroad, 
175  N.  C.  at  page  488,  95  S.  B.  883. 

For  the  foregoing  reasons,  we  dissent  from 
the  conclusion  of  the  court  in  this  case. 
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May  4,  1920.    Rehearing  Denied 

July  9,  1920.) 

(8yUahu9  hy  the  Court.) 

1.  Frauds,  statute  of  ^=:>49— Contract  not  void 
If  It  may  be  fully  performed  within  year. 

Our  statute  of  frauds  does  not  render  a 
contract  void  and  unenforceable  if  in  any  possi- 
ble event  it  may  be  fully  performed  according 
to  its  terms  within  one  year. 

2.  Frauds,  statute  of  <d=>138(l),  139(1)— Dose 
not  apply  to  executed  contract;  may  furnish 
measure  of  damages  for  part  performed. 

The  statute  of  frauds  has  no  application  to 
an  executed  contract,  and  when  wholly  or  par- 
tially executed  may  furnish  to  the  jury  the 
proper  measure  of  damages  for  the  part  per- 
formed. 

3.  Payment  ^=s>74( I)— Receipts  are  only  prima 
fade  evidence  of  the  facts  recited. 

Receipts  given  are  only  prima  facie  evi- 
dence of  the  facts  recited,  and  may  be  over- 
thrown by  evidence  showing  that  the  facts  are 
not  as  recited,  when,  as  in  this  case,  they  re- 
late to  loss  of  profits  for  breach  of  a  contract 
which  had  not  occurred  at  the  time  such  re- 
ceipts were  executed. 

Error  to  Circuit  Court,  McDowell  County. 

Assumpsit  by  Irvin  Davis  against  the  Tide- 
water Coal  &  Coke  Ck>mpany.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

■ 

Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  plaintiff  in  error. 

George  W.  Howard,  of  Welch,  for  defend- 
ant in  error. 

MILLER,  J.  Plaintiff  sued  in  assumpsit 
to  recover  the  price  or  value  of  his  labor  for 
coal  actually  mined  from  defendant's  mines 
number  one  and  number  two,  pursuant  to  an 
alleged  contract  or  contracts  with  defend- 
ant, and  for  damages  for  alleged  breaches 
thereof  by  defendant,  the  specification  of 
such  breaches  applicable  to  the  contract  as 
to  mine  number  one  relating-  to  the  obliga- 
tions of  defendant  thereunder  to  furnish 
mine  props,  crossties,  rails,  spikes,  nmchines, 
and  mine  cars;  and  as  to  number  two,  its 
failure  to  furnish  railroad  cars,  mine  cars, 
pumps,  fans,  cutting  machines,  and  to  do  the 
engineering  work  necessary  to  enable  plain- 
tiff properly  to  execute  the  contract  on  his 
part  to  mine  the  coal  from  said  mines;  and 
as  to  both  mines  the  breaches  of  defendant 
to  pay  him  the  balance  due  for  coal  actually 
mined  and  delivered  under  and  pursuant  to 
said  contracts,  and  for  damages  for  loss  of 
profits  in  not  being  permitted  by  defendant 
completely  to  perform  said  contracts  on  his 


part.  The  declaration  avers  that  the  balance 
due  plaintiff  for  four  hundred  cars  of  coal 
actually  mined  from  mine  number  one  was 
$892.25,  and  for  damages  for  loss  of  profits 
on  four  thousand  cars  of  coal  remaining  in 
the  mine,  which  under  his  contract  he  was 
entitled  to  take  out,  the  sum  of  $4,000.00; 
and  the  damages  sustained  by  the  other 
breaches  of  defendant's  contract  to  furnish 
props,  etc.,  as  specified,  aggregated  several 
thousand  dollars. 

As  to  mine  number  two,  in  addition  to  the 
special  damages  sustained  by  the  alleged 
breaches  of  defendant  to  provide  mine  cars, 
pumps,  etc.,  aggregating  several  thousand 
dollars,  it  is  averred  that  the  defendant  owed 
plaintiff  on  coal  actually  mined  a  balance  of 
thirteen  cents  per  ton  for  the  coal  mined  in 
addition  to  $1.32  per  ton  paid  him  thereon, 
and  which  additional  sum,  it  is  alleged,  de- 
fendant had  contracted  to  pay  him  for  fifteen 
thousand  tons  mined  and  deliyered,  provided 
defendant  should  be  thereaftfsr  allowed  by 
the  United  States  Fuel  Administration  to 
charge  for  the  coal  the  additional  price  of 
forty-five  cents  per  ton  over  the  prices  pre- 
vailing at  the  time  of  said  contract,  or  if 
the  cost  of  mining  said  coal  to  plaintiff 
should  thereafter  be  increased,  both  of  which 
events  the  declaration  avers  had  happened, 
rendering  the  defendant  liable  to  plaintiff  on 
said  contract  In  the  additional  sum  of 
$1,950.00.. 

Defendant  demurred  to  the  declaration, 
which  demurrer  was  properly  overruled ;  and 
in  addition  to  the  general  issue  tendered,  it 
filed  a  plea  of  tender  of  $2,745.22;  the  plea 
of  the  statute  of  frauds,  averring  that  nei- 
ther of  the  contracts  pleaded  was  In  writing, 
nor  was  there  any  memorandum  or  note 
thereof  signed  by  defendant  or  its  agent,  and 
that  it  was  not  to  be  performed  within  a 
year  or  capable  of  performance  within  that 
time;  a  plea  that  subsequently  to  the  time 
of  the  making  of  the  alleged  contracts,  on 
January  — ,  1919,  plaintiff  and  defendant 
mutually  agreed  that  said  contracts  should 
end  not  later  than  April  1,  1919,  and  that  in 
consideration  that  plaintiff  should  be  permit- 
ted to  mine  coal  up  to  that  date,  all  claims 
against  defendant  under  said  prior  contracts 
should  be  settled  and  fully  discharged.  Issue 
being  Joined  on  all  of  said  pleas,  the  case  was 
subsequently  tried  to  the  Jury  and  resulted 
in  a  verdict  for  the  plaintiff  in  the  sum  of 
$4,500.00,  which  on  October  4,  1919,  was 
carried  into  the  Judgment  now  oomplained  of. 
The  first  four  of  the  seven  distinct  prop- 
ositions relied  on  to  reverse  the  Judgment  re- 
late solely  to  the  defendant's  pleas  of  the 
statute  of  frauds.  It  was  admitted  on  the 
trial  by  counsel  for  plaintiff  and  in  his  brief 
and  oral  argument  here  that  the  contract  re- 
lating to  defendant's  mine  number  two  was 
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to  ran  ^or  two  years,  and  was  not  and  could 
not  hare  been  performed  within  one  year,  and 
that  nothing  was  claimed  or  proven  for  dam- 
ages for  loss  of  profits  on  coal  not  mined 
when  defendant  broke  the  contract  and  re^ 
fused  further  i)erformance  thereof  by  plaln- 
tlfT,  but  only  for  the  balance  due  on  the 
quantum  meruit  for  the  coal  actually  mined 
and  delivered  by  plalntifT  under  the  contract, 
namely!  the  thirteen  oents  per  ton  addition- 
al, subsequently  agreed  upon  and  proven  be- 
fore the  jury  on  the  trial.  It  Is  suggested  In 
argument  that  as  the  sum  found  by  the  Jury 
over  and  above  the  amount  acknowledged 
and  tendered  by  the  defendant  was  so  nearly 
the  sum  of  $1,950.00  claimed  by  plalntlCT  as 
the  balance  due  him  for  the  fifteen  thousand 
tons  of  coal  mined  from  mine  number  two, 
the  jury  must  have  based  their  verdict  on 
that  item  of  plalntHfs  account,  and  that  we 
should  properly  eliminate  any  supposed  er- 
rors in  the  rulings  of  the  court  or  In  the  ver- 
dict based  on  the  Items  relating  to  the  other 
contract  We  think  there  is  no  virtue  in  this 
suggestion.  The  verdict  can  not  be  clearly 
referred  to  that  Item  In  the  account  We 
may  assume  that  the  jury  found  nothing  for 
damages  for  loss  of  profits  on  coal  not  mined 
from  number  two  mine,  for  plalntilTs  coun- 
sel disclaimed  and  did  not  undertake  to  prove 
any  damages  for  loss  of  profits  as  to  that 
mine. 

[1 , 2]  So  we  are  bound  to  consider  the 
plea  of  the  statute  of  frauds  in  Its  applica- 
tion to  the  contract  relating  to  number  one 
mine.  Proof  was  offered  showing  or  tending 
to  show  damages  sustained  by  plaintiff  not 
only  by  defendant's  failure  to  furnish  mine 
timbers,  machines,  crosstles,  etc.,  but  for  loss 
of  profits  on  the  coal  left  In  the  mine  and 
covered  by  plaintiff's  contract 

The  statute  as  construed  here  does  not  ren- 
der a  verbal  contract  void  and  unenfordble 
If  In  any  possible  event  It  may  be  fully  per- 
formed according  to  its  terms  within  a  year. 
McClanahan  v.  Otto-Marmet  Coal  &  Mining 
Co.,  74  W.  Va.  643,  82  S.  C.  762.  The  con- 
tract respecting  mine  number  one  as  found 
by  the  Jury  on  the  evidence  contained  no 
time  limit  for  executing  it,  but  It  Is  earnest- 
ly Insisted  that  by  the  great  preponderance 
of  the  evidence,  considering  the  quantity  of 
coal  which  remained  In  the  mine,  it  was 
shown  that  the  contract  was  wholly  incapa- 
ble of  performance  by  plaintiff  within  a  year. 
According  to  plaintiff's  evidence  and  the  evi- 
dence of  some  of  the  other  witnesses,  there 
remained  In  the  mine  of  the  coal  covered  by 
his  contract,  February  1,  1919,  from  twelve 
to  fourteen  thousand  tons  of  coal,  and  that 
considering  the  number  of  working  places 
and  the  average  number  of  miners  employed 
by  plaintiff,  he  could  easily  have  mined  out 
all  of  this  coal  within  a  year.  On  the  other 
hand,  witnesses  for  the  defendant  contro- 
verted  this  fact     But  the  conflict  mainly 


grew  out  of  the  disagreement  as  to  what  ter- 
ritory or  coal  area  was  covered  by  plaintiff's 
contract  Plaintiff  and  some  of  his  witness- 
es contended  for  one  boundary,  the  defendant 
and  its  witnesses  for  another.  Hylton,  a  wit- 
ness for  defendant  and  one  of  its  engineers, 
present  at  the  time  the  contract  was  made, 
November  14,  1917,  with  reference  to  the 
coal  area  covered  thereby,  says,  "It  is  hard 
for  one  to  state  just  the  territory  he  was  to 
mine,"  and  **It  is  hard  for  one  to  say  just 
how  much  coal  a  man  will  mine  out"  And 
referring  to  a  map  or  blue  print  present  and 
to  the  rooms  in  the  mine  In  the  vicinity 
where  plaintiff  was  to  work,  he  says  the 
rooms  he  was  to  mine  out  were  not  designat- 
ed on  the  map.  Williams,  one  of  the  mining 
engineers,  a  witness  for  plaintiff,  being 
shown  one  of  the  blue  prints  or  maps  and 
the  territory  which  plaintiff  had  pointed  out 
to  him  as  being  covered  by  his  contract,  esti- 
mated that  the  coal  remaining  to  be  mined 
was  13,888  tons,  which  could  easily  have 
been  mined  out  within  a  year.  Plaintiff,  re- 
ferring to  a  blue  print  map,  swore  that  the 
coal  area  he  pointed  out  to  Williams,  and 
on  which  map  he  undertook  to  draw  a  line 
designating  the  territory  covered  by  his  con- 
tract, was  correctly  pointed  out  to  Williams, 
and  was  made  the  basis  of  Williams'  calcula- 
tion of  the  coal  remaining  unmined  when  de- 
fendant refused  further  performance  of  the 
contract  by  plaintiff.  After  considering  the 
whole  evidence  we  can  not  say  that  it  so 
far  preponderates  in  favor  of  defendant  as  to 
call  for  reversal  of  the  judgment  Of  course' 
if  we  accept  the  defendant's  theory  as  to  the 
coal  area  covered  by  the  contract,  the  evi- 
dence does  preponderate  In  favor  of  defend- 
ant on  the  question  of  possible  performance 
within  a  year.  But  the  area  covered,  and 
the  possibility  of  mining  out  the  coal  within 
a  year,  were  controverted  facts  and  present- 
ed questions  for  the  jury  and  not  of  law  for 
the  court.  They  were  properly  referred  to 
the  jury  by  plaintiff's  Instructions.  After 
prcq;)ounding  the  law  on  the  statute  of  frauds, 
these  Instructions  submitted  to  the  jury, 
first,  the  question  whether  the  contract  ac- 
tually made  with  reference  to  mine  number 
one  could  have  been  performed  within  a 
year;  and,  second,  if  they  affirmed  the  first 
proposition,  they  were  told  that  if  they  found 
the  defendant  wrongfully  discharged  plain- 
tiff and  refused  further  performance  with 
him,  he  was  entitled  to  the  difference  between 
the  cost  of  performance  and  the  contract  price 
for'  mining  the  coal  stipulated  in  the  con- 
tract Thus  submitted,  the  instructions  did 
not,  as  complained  by  defendant,  submit  to 
the  jury  a  question  of  law. 

Of  course  the  statute  of  frauds  has  no  ap- 
plication to  executed  contracts,  and  as  to  the 
part  executed  the  price  stipulated  for  per- 
formance would  furnish  to  the  Jury  the  true 
measure  of  damages  for  the  part  so  perform* 
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ed.  Bliller  ▼,  Wlsener,  45  W.  Va.  59,  30  S.  B. 
237 ;  Arbenz  v.  Exley,  52  W.  Va,  476,  479,  44 
S,  E.  149,  61  U  R.  A.  957. 

[3]  The  next  point  of  error  urged  Is  that 
the  trial  court  refused  defendant's  instruc- 
tion number  five.  This  Infetructlon  related  to 
the  effect  of  the  several  receipts  given  de- 
fendant by  plaintiff  on  the  various  pay  days, 
which  being  In  full,  ttie  jury  would  have  been 
Instructed  bound  the  plaintiff  unless  after- 
wards some  mistake  or  error  was  discovered 
therein.  According  to  our  decisions  a  re- 
ceipt is  but  prima  facie  evidence  of  the  facts 
/eclted.  Oral  evidence  is  admissible  to  over- 
throw them.  Anderson  v.  Davis  &  Ould,  55 
W.  Va.  429,  47  S.  R  157 ;  Chicago  Art  Co.  v. 
Thacker,  65  W.  Va.  143,  63  S.  E.  770.  Such 
receipts  could  not  possibly  have  been  made 
to  cover  damages  for  loss  of  profits  resulting 
from  the  subsequent  breaches  of  a  contract 
by  the  defendant.  These  profits  alone,  if 
the  jury  believed  the  plaintiff's  evidence, 
would  account  for  the  amount  of  the  verdict 
in  excess  of  the  sum  tendered  by  defendant. 
So  we  see  no  error  in  the  ruling  of  the  court 
on  instruction  number  five;  and  It  follows  of 
course  from  this  conclusion  that  the  court 
committed  no  error  in  rejecting  defendant's 
instruction  number  six,  whldi  would  have 
limited  the  jury  in  their  verdict  to  the  sum  of 
$2,745.22,  tendered  by  defendant. 

As  we  hold  the  evidence  on  each  of  the 
several  theories  of  plaintiff  justified  the  ver- 
dict, there  was  no  error  in  the  judgment  de- 
nying defendant  a  new  trlaL  The  judgment 
must  therefore  be  affirmed. 

LYNCH,  J^  absent 


(86  W.  Va,  114) 

RINE  et  al.  V.  IRELAND   LUMBER   CO. 

(No.  3824.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  6,  1020.) 

*  (6yUabu8  hy  the  Court.) 

1.  Saloi  «s»3 1 3— Qualified  delivery  tfoet  not  de- 
feat teller's  lien  for  price. 

A  seller  of  goods  for  cash  has  a  lien  for  the 
price  so  long  as  he  retains  possession,  and  a 
qualified  delivery  does  not  defeat  his  lien. 

2.  Sales  ^s»3l3— Costract  for  sale  of  Umber 
entitled  seller  to  Ilea  for  prioe  until  lumber 
loaded  on  cars. 

A  contract  for  the  sale  of  timber  at  a  cer- 
tain price  per  1,000  feet,  to  oe  ascertained  by 
Doyle's  log  nile,  whereby  the  seller  agrees  to 
furnish  a  mill  site  and  lumber  yard  for  sawing 
the  same,  the  seller  to  cut  and  haul  the  logs 
to  the  mill,  where  they  are  to  be  scaled  and 
sawed  by  the  buyer  at  bis  own  expense,  and 
the  lumber  then  hauled  to  the  railroad  and 
loaded  on  care  by  the  seller,  one-half  the  price 


per  1,000  feet  to  be  paid  monthly  as  the  log» 
are  delivered  at  the  mUl,  and  the  remaining  half 
when  the  lumber  is  loaded  on  cars,  contemplates 
final  delivery  on  board  the  railroad  cars,  antf 
entitles  the  seller  to  a  lien  for  the  unpaid  bal- 
ance of  the  price  on  all  the  lumber  hauled  t» 
the  railroad  and  not  loaded  on  cars. 

Appeal  from  Circuit  0>urt,  Webster  Conntjr 

Bill  in  equity  by  W.  J.  Bine  and  another 
against  W.  P.  Shock  and  O.  S.  Boggess,  part- 
ners  trading  in  the  firm  name  of  the  Irelan<I 
Lumber  Company.  From  a  vacation  order, 
dissolving  an  injunction  order  against  de- 
fendants, plaintiffs  appeal.  Reversed  and  re- 
manded. 

W.  S.  Wysong  and  Cogar  &  Hoover,  all  of 
Webster  Springs,  for  appellants. 

Hall  Bros.,  of  Sutton,  and  Morton  &  Wood- 
dell,  of  Webster  Springs,  for  appellee. 

WILLIAMS,  P.  Claiming  that  a  balance  of 
more  than  $1»600  of  the  purchase  money  wa» 
due  them  on  a  sale  of  lumber,  plaintiffs,  W. 
J.  Rine  and  A.  H.  Lynch,  filed  their  bill  in 
equity  against  the  purchasers,  W.  P.  Shock 
and  O.  S.  Boggess,  partners  trading  in  the 
firm  name  of  the  Ireland  Lumber  Company, 
defendants,  for  the  purpose  of  enforcing  their 
seller's  lien  against  75,000  feet  of  lumber 
stacked  at  Brown's  Siding,  on  the  West  Yir- 
ginia  Midland  Railroad,  and  to  enjoin  the 
shipment  of  ^aid  lumber  until  the  balance  of 
the  purchase  money  due  thereon  had  been 
fully  paid.  On  the  28th  day  of  January  the 
court  entered  an  injunction  order  restraining 
defendants  from  loading  and  shipping  said 
lumber  from  said  point  on  the  railroad,  and 
from  interfering  with  the  same  in  any  man- 
ner, until  the  further  order  of  the  court. 
Plaintiffs  gave  bond,  in  compliance  with  the 
injunction  order,  in  the  penalty  of  $500, 
which  was  approved  by  the  clerk  on  the  4tli 
of  February,  1919.  On  the  14th  day  of  Feb- 
ruary the  defendants  gave  notice  that  they 
would  move  the  judge  of  the  circuit  court  in 
vacation  in  chambers  at  Buckhannon,  Upshur 
county,  on  the  20th  of  February,  to  dissolve 
the  injunction.  At  the  time  they  received 
said  notice,  plaintiffs  had  given  notice  to 
take  depositions,  and  were  then  engaged  in 
taking  depositions  of  witnesses  to  support 
their  bill.  On  the  20th  of  February  the  mo- 
tion to  dissolve  was  argued  by  counsel  and 
submitted  to  the  judge  In  chambers,  and  on 
the  28th  of  February  a  vacation  order  was 
made  dissolving  the  injunction,  and  from  that 
order  plaintiffs  appeal, 

[1]  The  question  on  which  the  case  must 
turn  is :  Did  the  plaintiffs  have  a  seller's  lien 
upon  the  lumber  piled  at  the  railroad  siding? 
This  question  in  turn  depends  upon  the  prop- 
er construction  of  the  contract  of  sale.  It  is 
in  writing,  and  Is  set  out  in  terms  in  the  bilL 
It  shows  that  plaintiffs  on  the  14th  of  Feb- 
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mary,  1917,  sold  to  defendants,  the  Ireland 
Lumber  Company,  all  the  timber  of  certain 
specified  varieties  on  two  certain  tracts  of 
land,  the  A.  Shreve  and  the  Brlce  Utt  tracts, 
at  $14  per  1,000  feet ;  that  plaintiffs  were  to 
cat  and  haul  the  logs  to  the  skidways  at  the 
sawmill,  where  they  were  to  be  sawed  by  de- 
fendants at  their  own  expense,  except  about 
20,000  or  30,000  feet  of  mill  culls  reserved  by 
the  sellers  for  two  bam  patterns,  and  for  the 
sawing  of  which  they  agreed  to  pay  defend- 
ants $5  per  1,000  feet.  Seven  dollars  per  1,000 
feet  was  to  be  paid  on  the  10th  of  each  month, 
for  all  logs  cut  and  skidded  during  the  pre- 
ceding month,  "and  the  residue  to  be  paid  as 
delivered  on  West  Virginia  Midland  Railroad 
cars  at  Brown's  Siding."  Plaintiffs  were  to 
furnish  mill  and  camp  sites  and  yard  room 
for  the  purpose  of  sawing  the  timber,  and  de- 
fendants were  to  saw  it  at  their  own  expense, 
except  the  two  barn  patterns  not  Included  in 
the  sale.  The  timber  has  all  been  cut  and 
moved  to  the  sawmill,  and  sawed  into  lumber, 
and  all  but  about  75,000  feet  of  the  lumber 
has  been  shipped,  and  sold.  This  75^000  feet 
has  been  hauled  to  Brown's  Siding,  but  has 
not  been  loaded  on  the  cars.  Plaintiffs  claim 
Iiossession  of  the  lumber  at  the  railroad  sid- 
ing until  it  is  loaded  on  the  cars.  They  claim 
that,  until  this  Is  done,  there  has  been  no  de- 
livery to  the  purchaser  under  the  terms  of  the 
contract  of  sale.  A  lien  for  the  price  is  in- 
cident to  the  contract  of  sale  of  goods,  unless 
It  is  a  sale  on  time;  but  the  seller's  lien  de- 
pends upon  whether  or  not  there  has  been  a 
delivery  of  possession  of  the  thing  sold  to  the 
purchaser.  A  seller's  lien  is  gone  after  he 
delivers  possession  to  the  purchaser.  24  K  C. 
L.  p.  127 ;  Jones  on  Liens  (3d  Kd.)  i  80<5.  De- 
fendants contend  that  delivery  to  them  was 
made  on  the  skldways  at  the  mill,  and  that 
the  title  passed  to  them  at  that  time.  But  a 
seller's  lien  is  a  thing  distinct  from  the  title. 
It  is  a  right  to  retain  possession  of  the  thing 
sold  until  the  price  is  paid.  Even  though  a 
seller  has  delivered  possession  of  a  part  of 
the  goods  sold,  he  may  retain  possession  of 
the  remainder  to  secure  the  balance  of  the 
purchase  price  due  on  the  whole  where  the 
contract  of  sale  is  entire.  Jones  on  Liens  (3d 
Ed.)  S  83& 

[2]  The  terms  of  the  contract  show  the 
clear  intention  of  the  contracting  parties  that 
the  lumber  was  all  to  be  paid  for  before  de- 
liveiy  was  completely  made,  and  that  it  was 
to  be  delivered  on  board  the  cars.  The  logs 
were  turned  over  to  the  purchasers,  .to  be 
measured  and  then  manufactured  into  lumber 
by  them;  but  this  was  before  final  delivery 
under  the  contract  could  be  made..  It  called 
for  delivery  after  the  timber  was  sawed  by 
defendants,  and  until  that  was  done  by  them 
plaintiffs  could  not  complete  their  contract 
and  deliver  the  lumber  on  board  the  car, 
which  wajs  the  only  place  of  delivery  specified 


in  the  contract.  There  Is  no  indication  that 
the  second  payment  of  $7  per  1,000  was  in- 
tended as  compensation  for  the  hauling  from 
the  mill  to  the  railroad  and  loading  on  the 
cars.  The  $14  per  1,000  is  the  price  to  be 
paid  for  the  lumber  scaled  at  the  mill,  saw- 
ed by  defendants,  and  then  delivered  by 
plaintiffs  on  board  the  cars.  The  turning 
over  of  the  timber  on  the  skldways  of  the 
mill  was  not  the  delivery  the  contract  con- 
templated, but  was  simply  done  to  enable  the 
defendants  to  manufacture  the  timber  into 
such  lumber  as  they  wanted  for  the  market 
The  timber  simply  passed  through  their 
hands  for  that  purpose,  and  really  never  pass- 
ed out  of  the  possession  of  plaintiffs  until 
loaded  on  board  the  car.  The  contract  ex- 
pressly provides  that  plaintiffs  shall  furnish 
the  mill  and  camp  sites  and  yard  room  for 
manufacturing  the  lumber,  and  presumably 
they  did  so.  Hence  the  lumber  was  in  pos- 
session of  plaintiffs  all  the  time  it  was  on 
the  mill  yards ;  it  was  on  their  premises  or 
on  premises  in  their  control.  Keystone  Mfg. 
Co.  V.  Close,  81  W.  Ya.  205,  94  S.  E.  132,  3  A. 
L.R.857. 

The  cases  of  Moore  r.  Patchin,  71  W.  Va. 
192,  76  S.  E.  426,  Buskirk  Bros.  v.  Peck,  57 
W.  Va.  367,  50  S.  E.  432,  and  Bank  of  Hunt- 
ington V.  Napier,  41  W.  Va.  481,  23  S.  E.  800, 
do  not  determine  the  question  here  presented. 
Those  cases  turned  upon  whether  or  not  title 
to  the  property  had  vested  in  the  vendee. 
Here  there  is  no  question  that  title  passed 
to  the  defendants  when  the  logs  were  scal- 
ed on  the  skidway  and  sawed  into  lum- 
ber. The  vendors  and  vendees  had  then  done 
all  that  was  necessary  to  be  done  to  ascer- 
tain the  amount  of  money  to  be  paid,  and 
the  vendees  had  expended  labor  and  money  in 
converting  the  timber  into  lumber ;  but  plain- 
tiffs had  not  fulfilled  their  contract,  so  as  to 
entitle  them  to  demand  the  full  price.  They 
were  required  by  the  contract  to  haul  the 
lumber  to  the  railroad  and  to  deliver  it  on 
board  the  cars,  and  until  that  was  done  they 
still  had  possession,  and  therefore  a  seller's 
lien. 

In  the  three  cases  Just  cited  the  rights  of 
creditors  of  either  the  vendor  or  vendee  were 
involved,  and  the  title  w^  questioned,  while 
in  the  present  case  the  question  is  solely  one 
between  the  vendor  and  vendee,  and  the  title 
is  not  involved,  but  only  the  Tight  of  the  ven- 
dors to  retain  possession  of  the  property  until 
the  price  is  fully  paid;  the  sale  being  for 
cash  to  be  fully  paid  on  delivery.  The  turn- 
ing over  of  the  logs  on  the  skidway  of  the  mill 
was  only  a  qualified  delivery,  for  the'purpose 
of  enabling  the  purchaser  to  manufacture  the 
timber  into  lumber,  which  had  to  be  done  be- 
fore plaintiffs  could  complete  their  contract 
and  make  delivery  at  the  place  agreed  upon. 
Such  qualified  delivery  did  not  destroy  their 
lien.   Jones  on  liens,  §S  806  and  809 ;  Thom];>- 
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son  Y.  B.  &  O.  B.  B.,  28  Md.  396 ;  Owens  v. 
Weedman,  82  HI.  409. 

Defendants  answered  and  denied  that  any- 
thing is  due  plaintiff,  and  claimed  that  they 
haye  been  overpaid  for  the  lumber.  But  this 
question  was  not  decided,  nor  was  the  case 
matured  for  final  decision,  at  the  time  the 
injuction  was  dissolved.  Plaintiffs  made  out 
a  prima  fade  case  entitling  them  to  a  tem- 
porary injunction,  and  imder  the  principles 
announced  in  Meyer  v.  Meyer,  60  W.  Ya.  473, 
56  S.  E.  209,  the  injunction  should  have  been 
allowed  to  stand  until  the  issue  as  to  the 
amount  due,  if  any,  is  decided.  The  decree 
will  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  to  be  had  according 
to  the  principles  herein  announced,  and  fur- 
ther according  to  the  rules  and  principles 
governing  courts  of  equity. 

Beversed  and  remanded. 
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EDWARDS  V.  MASONIC  MUT.  LIFE  ASS'N. 

(No.  3986.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

May  4,  1920.     Behearing  Denied 

July  9,  1920.) 

(Syllabiu  hy  the  0(i%ri,) 

1.  Insurance  ^s>l29>-lt  may  be  assumed  that 
agents  have  greater  knowledge  as  t»  oonstruo- 
tlon  of  contracts  than  others. 

From  the  necessity  of  the  case  insurance 
companies  deal  with  the  public  through  agents, 
and  in  such  dealings  it  is  reasonable  to  as- 
sume that  such  agents  possess  fuUer  and  more 
complete  knowledge  as  to  the  interpretation 
placed  upon  their  contracts  by  the  company 
than  those  not  connected  therewith. 

2.  Insurance  ^=> 1 29—1  usurer  Is  estopped  to 
deny  that  clause  of  policy  does  not  mean  what 
Its  agent  represented  It  to  mean. 

Where  a  clause,  attached  to  an  insurance 
policy,  is  by  any  reasonable  construction  to  any 
extent  ambiguous,  and  the  agent  of  the  company 
soliciting  the  insurance  represents  to  one  ap- 
plying for  such  insurance  that  the  company  con- 
strues such  clause  to  have  a  certain  meaning 
not  inconsistent  with  the  language  used,  and 
the  party  so  solicited  accepts  such  insurance, 
relying  upon  the  interpretation  placed  upon 
the  language  by  the  agent  being  the  one  adopted 
by  the  company,  the  company  will,  after  a  loss 
has  accrued  under  such  policy,  be  estopped  to 
deny  that  the  clause  does  not  mean  what  its 
agent  represented  it  to  mean. 

Error  to  Circuit  Ck)urt,  McDowell  County. 

Action  by  John  W.  Edwards,  administrator 
of  Frank  C.  Edwards,  deceased,  against  the 
Masonic  Mutual  Life  Association.  Verdict 
for  plaintiff  was  set  aside,  and  he  brings 
error.  Beversed,  verdict  reinstated,  and 
judgment  rendered  thereon  for  plaintiff. 


Anderson,  Strother,  Hughes  &  Curd,  of 
Welch,  for  plaintiff  in  error. 

James  P.  Schick,  of  Washington,  D.  C,  and 
W.  K.  Cowden,  of  Huntington,  for  defendant 
in  error. 

BITZ,  J.  This  suit  was  histituted  by  John 
W.  Edwards,  administrator  of  the  estate  of 
Frank  C.  Eklwards,  deceased,  to  recover  the 
indemnity  provided  by  two  policies  of  insur- 
ance issued  by  the  defendant  to  the  plalntUTa 
decedent  In  the  month  of  August,  1917.  Up- 
on a  trial  in  the  circuit  court  a  verdict  was 
rendered  by  the  Jury  in  favor  of  the  plaintiff 
for  the  amount  of  such  policies,  with  the 
interest  accrued  thereon  to  the  date  of  the 
verdict,  which  verdict  was,  however,  upon 
motion  of  the  defendant,  set  aside,  and  it 
is  from  this  Judgment  setting  aside  the  ver^ 
diet  that  this  writ  of  error  Is  prosecuted. 

It  appears  that  plaintiff's  Intestate  was  so- 
licited by  an  agent  of  the  defendant  to  take 
Insurance  from  the  defendant  company,  and 
pursuant  to  this  solicitation  applied  for  the 
two  policies  sued  on.  At  the  time  he  applied 
therefor  he  had  been  enrolled,  examined  by 
a  physician,  and  declared  subject  to  be  drawn 
for  military  service  in  the  late  war  under 
the  Selective  Service  Law,  but  at  that  time 
had  not  actually  been  drawn  for  Induction 
into  such  service.  These  facts  were  explain- 
ed to  the  agent  who  solicited  the  insurance 
at  the  time,  as  admitted  by  him.  When  the 
policies  came  they  had  attached  thereto  what 
is  denominated  a  "war  clause,"  which  is  as 
follows: 

"If  within  ^Y^  years  from  the  date  of  this 
policy  the  ipiember  Shall  engage  in  any  military 
or  naval  service  in  time  of  war,  the  liability  of 
the  association  in  event  of  the  death  of  the 
member  while  so  engaged,  or  witliin  six  months 
thereafter,  will  be  limited  to  the  return  of  the 
premiums  paid  hereon,  exclusive  of  any  extra 
premium  paid  for  military  or  naval  service,  less 
any  indebtedness  to  the  association  hereon, 
unless  before  engaging  in  such  service,  or 
witliin  the  thirty  days  of  grace  thereafter,  or  at 
the  time  of  paying  the  first  premium  due  here- 
on, if  the  member  shall  be  then  so  engaged,  the 
member  shall  pay  to  the  association  at  its  home 
office  in  Washington,  D.  C,  an  extra  annual 
premium  of  $30  per  thousand,  and  in  like  man- 
ner shall  pay  annually  thereafter,  while  the 
member  shall  continue  to  be  so  engaged,  such 
extra  premium  as  may  be  required  by  the  asso- 
ciation: Provided,  however,  that  the  liability  of 
the  association  in  event  of  the  death  of  the 
member,  while  engaged  in  any  military  or  naval 
service  in  time  of  war  outside  the  continental 
limits  of  the  United  States  (the  waters  within 
fifty  miles  of  the  coast  line),  or  within  six 
months  thereafter,  shall  be  50  per  cent,  of  the 
amount  otherwise  due  under  this  policy. 

"As  of  each  anniversary  of  the  assumption  of 
the  extra  risk,  the  association  will  ^  the  extra 
premium  for  the  following  year.  The  premium 
is  payable  annuaUy  in  advance,  but  the  member 
shall  have  the  right  to  pay  the  extra  premiumi 


As»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  aU  Key-Numbered  Dltfeits  and  Indexes 
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in  the  same  manner  as  he  pays  the  regular  pre-  ,  ment  of  the  indemnity  provided  by  the  poll- 


miam. 

"Within  one  year  after  the  termination  of  the 
war,  the  association  will  make  a  special  ac- 
counting for  such  extra  premiums  collected,  and 
will  distribute  such  portion  of  the  extra  pre- 
miums as  in  its  judgment  will  not  be  required 
to  cover  the  extra  hasard,  as  an  increase  in  the 
payment  of  claims  that  may  have  been  reduced 
in  accordance  with  the  foregoing  or  as  a  return 
of  savings  to  this  class  of  members,  all  on  such 
basis  as  the  board  of  directors  may  decide." 


des,  upon  the  ground  that  it  was  not  liable 
for  such  indemnity ;  the  insured  having  en- 
tered the  military  service,  and  not  having 
paid  the  extra  premium  provided  by  the  war 
clause.  The  question  presented  here  is: 
Can  the  defendant  company  now  say  that 
this  war  clause  defeats  a  recovery  of  the  in- 
demnity provided  by  these  policies?  Admit- 
tedly its  agent,  who  solicited  the  insurance 
in  an  honest  belief  that  he  was  telling  the 


fies  that  he  explained  to  the  insured  that 
there  would  be  attached  to  the  policies  a 
war  dause,  and  he  explained  to  him  the  na- 
ture of  this  clause  and  the  effect  of  it  He 
says  that  he  was  familiar  with  the  war 
clause  used  by  the  company,  and  that  he 
believed  he  understood  the  construction  plac- 
er thereon  by  the  defendant.  It  was  expect- 
ed that  the  insured,  if  called  into  the  military 
service,  would. first  be  required  to  spend  some 
time  in  training  before  being  sent  abroad  into 
the  active  service,  and  the  agent  of  the  com- 
pany testifies  that  he  informed  the  Insured 
that  the  correct  construction  of  the  war 
clause,  and  the  construction  placed  thereon  by 
his  company,  was  that  while  in  such  prepara- 
tion camps  the  men  were  not  engaged  in  the 
military  service;  that  until  they  were  started 
abroad  to  actually  engage  in  the  war  then 
being  waged  they  were  not  engaged  in  mili- 
tary service  within  the  meaning  of  the  war 
dause;  and  he  says  that  he  believed  that 
that  was  the  meaning  of  it  at  the  time  he 
made  these  representations.  Upon  these  rep- 
resentations the  insured  accepted  the  policies 
and  paid  the  premiums  provided  therefor. 
In  the  month  of  May,  1918,  he  was  drawn  un- 
der the  Selective  Service  Act  for  military 
service,  and  was  sent  to  Camp  Lee,  Va.,  for 
training,  and  while  there,  in  the  month  of  Oc- 
tober, 1918,  contracted  Influenza,  from  which 
he  died.  It  appears  that  while  he  was  at 
camp  Lee  he  paid  one  premium  upon  each 
of  these  policies,  being  the  regular  amount 
provided  by  the  terms  thereof,  and  sent  the 
same  to  the  general  agent  of  the  company 
in  a  letter.  His  father  testifies  that  all  of 
the  letters  that  he  received-  from  him  bore 
upon  the  envelope  an  indication  that  he  was 
in  the  military  service  at  that  camp;  but 
there  is  no  evidence  a^  to  what,  if  any,  nota- 
tions were  upon  the  envelope  in  whldi  this 
dieck  was  indosed,  or  whether  or  not  there 
was  a  letter  accompanying  it  and  transmit- 
ting it  to  the  general  agent  The  general 
agent  is  not  introduced  as  a  witness,  and 
does  not  testify  upon  this  question. 

[1,  2]  It  will  be  noted,  from  the  war  dause 
above  quoted,  that  for  the  first  year  after 
entering  the  military  service  the  insured  is 
required  to  pay  an  additional  premium  of 
$30.  This  additional  premium  was  not  paid, 
and  when  proof  of  the  death  of  the  insured 
was  sent  to  the  company  it  declined  pay- 


The  agent  of  the  defendant  company  test!-    ^^'  represented  tibat  the  true  construction 

^  of  the  clause  was  that  Edwards  was  not  en- 
gaged in  the  military  service  so  long  as  he 
remained  in  a  training  camp  in  this  country, 
and  acting  upon  that  assumption  the  polides 
were  received.  No  doubt,  if  Edwards  had 
been  informed  that  this  extra  premium  would 
be  required  of  him  as  isoon  as  he  was  induct- 
ed into  the  military  service,  he  would  either 
have  refused  the  polides  or  else  would  have 
paid  the  extra  premium  and  kept  them  alive. 
The  fact  that  he  did  pay  a  regular  premium 
while  he  was  in  training  at  Camp  Lee  shows 
conclusively  that  he  intended  to  keep^  these 
policies  alive,  and  it  is  fair  to  assume  that 
the  only  reason  that  he  did  not  pay  the  $30 
extra  premium  was  because  of  the  represen- 
tations made  to  him  by  the  defendant's  agent. 

In  Parker  v.  North  American  Acddent 
Ins.  Co.,  79  W.  Va.  576,  92  S.  B.  88,  L.  B, 
A.  1917D,  1174,  we  hdd  that  an  accident  in- 
surance company  was  estopped  by  the  act  of 
its  agent  who  solicited  the  insurance.  In 
that  case  the  agent  was  fully  informed  as  to 
the  employment  or  occupation  of  the  insured, 
and  placed  his  own  construction  thereon. 
When  the  Insured  was  killed  while  engaged 
in  the  very  employment  of  which  the  agent 
had  knowledge,  the  company  attempted  to 
defeat  recovery  upon  the  ground  that  this 
was  a  very  much  more  hazardous  employment 
than  that  mentioned  in  the  policy ;  but  this 
court  hdd  that,  the  company's  agent,  who 
solldted  the  insurance,  having  been  fully  in- 
formed as  to  the  truth,  and  having  placed 
the  insured  in  the  class  mentioned  in  the 
policy,  it  was  estopped  to  deny  that  he  did 
not  belong  to  that  dass. 

In  Hawkins  v.  Southwestern  Mutual  Fire 
Ins.  Co.,  80  W.  Va.  773,  93  S.  B.  873,  L.  B. 
A.  1918A,  789,  we  held  the  defendant  estopped 
to  say  that  the  plaintiff  was  not  the  owner 
in  fee  simple  of  the  property  insured,  when 
it  appeared  that  she  had  told  the  defendant's 
agent  the  exact  situation,  and  sudi  agent  con- 
strued her  Interest  to  be  a  fee-simple  interest, 
when  in  fact  she  did  not  have  any  such 
estate  in  the  property. 

In  the  case  ot  Hotchkiss  v.  Phoenix  Ins. 
Co..  76  Wis.  269,  44  N.  W.  1106,  20  Am. 
St  Rep.  69,  it  was  hdd  that,  where  a  local 
agent  of  a  foreign  insurance  company  insured 
a  dwelling  house  and  personal  property  there- 
in, attached  to  which  policy  was  a  condition 
making  the  same  void,  should  the  premises 
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become  vacant,  tbe  company  was  estopped 
to  say  that  the  premises  were  vacant  at  the 
time  of  the  fire,  although  unoccupied,  except 
that  the  famltnre  of  the  Insured  still  re- 
mained therein,  because  of  the  fiict  that  its 
agent  had  represented  to  the  insured  that 
the  true  construction  of  fhe  clause  In  regard 
to  occupancy  was  that,  If  the  furniture  was 
allowed  to  remain  in  the  building,  it  would 
be  occupied  within  the  meaning  of  that 
clause,  notwithstanding  no  one  was  liylng 
therein.  And  In  the  case  of  Highlands  v. 
Fire  Ins.  CJo.,  177  Pa.  666,  35  Atl.  728,  55 
Am.  St.  Rep.  789,  it  was  held  that  an  Insurer 
of  property  which  had  been  assigned  for  the 
benefit  of  creditors,  whose  agent  informed 
the  assignee,  when  requested  to  make  ti  trans- 
fer of  the  policy,  that  no  such  transfer  was 
necessary,  that  the  assignment  to  him  was 
not  such  as  rendered  the  policy  Told  under 
a  clause  therein  rendering  it  void  If  the  pos- 
session, ownership,  or  interest  changed,  was 
estopped  to  say  subsequently,  after  a  fire, 
that  such  an  assignment  was  effective  to  ren- 
der void  the  policy  because  of  that  condition. 
The  opinions  in  these  cases  are  based  upon 
the  same  principle  which  is  invoked  to  sus- 
tain the  plaintiff's  right  to  recover  here. 
The  defendant  insists  that  this  would  change 
the  contract,  and  that  by  its  very  terms  no 
agent  is  allowed  to  make  any  representation 
which  would  change  or  alter  it.  The  answer 
to  this  is  that  such  a  holding  does  not  change 
the  terms  of  the  contract,  but  simply  defines 
them.  It  cannot  be  doubted  that  the  agents 
of  insurance  companies  are  presumed  to  have 
much  more  accurate  and  complete  knowledge 
of  the  proper  construction  and  effect  of  the 
policies  issued  by  their  principals  than  those 
with  whom  they  deal,  and  that  in  any  case 
in  which  the  language  can  be  susceptible  of 
more  than  one  meaning  a  representation 
made  by  the  agent  as  to  the  correct  mean- 
ing of  it,  and  as  to  the  meaning  attributed  to 
It  by  his  company.  Justifies  the  insured  in 
acting  thereon.  Modem  Woodmen  v.  Law- 
son,  110  Va.  81,  65  S.  E.  500,  135  Am.  St 
Rep.  927.  Here  is  a  clause  attached  to  this 
policy  which  provides  that,  in  order  to  se- 
cure the  indemnity  therein  provided,  in  case 
the  insured  engages  in  any  military  or  naval 
service,  he  must  pay  an  additional  premium. 
Very  naturally  he  would  want  to  know  Just 
what  ia  meant  by  the  term  ^'engaged  In  any 
military  or  naval  servica**  It  was  well 
known  by  both  the  agent  and  the  insured 
that,  in  case  the  insured  was  selected  and 
inducted  into  the  service,  there  would  be  a 
considerable  period  in  which  he  would  under- 
go training  before  being  sent  into  the  actual 
service,  and  he  had  a  right  .to  rely  upon  the 
agent  having  superior  knowledge  to  himself 
as  to  what  construction  the  company  placed 
upon  this  language.  In  ftict,  it  clearly  ap- 
pears in  this  case  that  the  agent  himself  was 


deceived,  and  honestly  believed  that  it  did 
not  cover  the  service  in  which  the  insured 
was  engaged  at  the  time  of  his  death.  Wheth- 
er it  does  or  not  is  not  material. 

An  insurance  company  necessarily  deals 
with  the  public  through  agents,  and  when  an 
agent,  authorized  to  sc^idt  buisiness  for  the 
company,  makes  a  representation  to  one  ap- 
plying for  insurance  as  to  the  meaning  or 
effect  given  to  certain  language  by  the  com- 
pany, and  such  language  is  In  any  wise  am- 
biguous, and  such  meaning  Is  not  inconsistent 
therewith,  the  company  wUl  not  thereafter 
be  allowed  to  say  that  such  construction  is 
not  a  proper  one,  when  the  insured  has  acted 
th^eon  in  good  faith.  It  may  be  ^t  there 
is  enough  in  this  case  to  Justify  the  Jury  in 
believing  that  the  general  ag^it  of  this  com- 
pany knew  that  the  insured  was  engaged 
in  the  military  service  at  the  time  he  as- 
oepted  the  last  premiums  that  were  paid.  It 
is  proven  beyond  doubt  that  these  premiums 
were  sent  from  Gamp  Lee.  It  is  likewise 
proved  beyond  doubt  that  the  soliciting  agent 
of  the  company  knew  the  insured  had  been 
inducted  into  the  service,  and  knew  before 
the  policies  were  issued  that  he  was  likely 
to  be  so  inducted  into  the  service.  While 
it  does  not  appear  that  there  was  any  letter 
transmitting  the  check  which  was  sent  in 
payment  of  these  premiums,  which  would  in- 
dicate that  Edwards  was  in  the  .military 
service,  the  fkct  that  the  general  agent  of  the 
company,  to  whom  It  was  sent,  does  not 
testify  In  the  case,  is  significant,  and  creates 
at  least  a  very  strong  suspicion  that  he  was 
informed  at  the  time  he  received  those  pre- 
miums that  Edwards  was  then  in  training  at 
Gamp  Lee. 

We  are  of  opinion  that  Edwards,  under 
the  circumstances,  had  a  right  to  rely  upon 
the  representations  made  to  him  by  the  com- 
pany's agent  as  to  the  true  interpretation 
of  this  war  clause,  and  that,  having  acted 
thereon  Jn  good  faith,  the  company  Is  now 
estopped  to  say  that  the  Interpretation  given 
to  it  by  its  agent  is  not  the  correct  interpre- 
tation. 

The  defendant  relies  upon  the  case  of  Mil- 
ler V.  Illinois  Bankers'  Life  Association  (Ark.) 
212  S.  W.  310.  That  case  is  not  controlling 
in  this  case,  for  the  reason  that  the  repre- 
sentation made  by  the  agent  as  to  the  mean- 
ing of  the  war  clause  involved  there  was 
made  long  after  the  policy  had  been  taken 
out,  and  was  therefore  not  a  part  of  the 
negotiations  between  the  parties  at  tte  time 
the  insurance  contract  was  entered  into. 

We  will  therefore  reverse  the  Judgment  of 
the  circuit  court  of  McDowell  county,  re- 
instate the  verdict  of  the  Jury,  and  render 
Judgment  thereon  in  favor  of  the  plaintiff. 

LYNGH.  J^  absent 


Oa.)  HAKT  V 

(lot 
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SMITH   v;  STATE.      (No.    1752.) 

(Supreme  Ck>art  of  Georgia.    June  22»  1920.) 

(Byllahus  hy  Editorial  Staff.) 

CrimlMl  law  ^b»823(I2)— Cbargo  on  effect  of 
successful  Impoaohmont  held,  fay  equally  dlvld- 
otf  court,  uot  reversible  error. 

A  charge  that  the  witness  may  be  impeached 
by  proof  of  general  bad  character,  and  that,  if 
successfully  impeached,  the  question  of  the 
weight  to  be  given  his  testimony  is  for  the 
jury,  while  inaccurate,  yet  in  view  of  a  charge 
as  to  the  circumstances  to  be  considered  on  the 
credibility  of  witnesses,  other  charges  on  im- 
peachment and  the  facts  of  the  case,  held  by  an 
equally  divided  pourt,  not  reversible  error. 

Error  from  Superior  Court,  Bartow  Ooun- 
ty ;  M.  G.  Tarver,  Judge. 

Proceeding  by  the  State  against  Norman 
Smith.  From,  the  Judgment,  Smith  brings  er- 
ror. Affirmed  by  an  equally  divided  court, 
and  by  operation  of  law. 

A.  W.  Fite  and  J.  R.  Whitaker,  both  of 
Oartersville,  for  plaintiff  in  error. 

Joe  M.  Lang,  Sol.  Oen.,  of  Oalhoun,  Clifford 
Walker,  Atty.  Gen.,  and  M.  C.  Bennet,  of 
Biacon,  for  the  State. 

PER  CURIAM.  1.  The  court  charged  the 
jury: 

"I  charge  you  that  a  witness  may  be  impeach- 
ed by  proof  of  general  bad  character;  and  if 
the  witness  be  successfully  impeached,  the  ques- 
tion of  what  weight  should  be  given  his  testi- 
mony is  one  for  the  jury" 

— upon  which  charge  error  is  assigned  upon 
the  following  ground: 

**The  law  being,  the  question  of  impeachment 
is  one  for  the  jury,  and,  where  the  witness  has 
been  successfully  impeached,  no  weight  should 
be  given  his  testimony  by  the  jury,  unless  cor- 
roborated by  other  evidence.  Movant  insists 
that  the  witness  was  successfully  impeached, 
and  his  evidence  was  therefore  entitled  to  no 
consideration  by  the  jury;  and  that  the  charge 
complained  of  was  therefore  hurtful  error  to 
movant's  cause." 

Upon  the  question  of  afiOrmance  or  rever- 
sal on  this  ground  the  court  is  equally  divid- 
ed, FISH,  O.  J.,  and  ATKINSON  and 
GEORGE,  JJ.,  being  of  the  opinion  the 
charge  was  error  requiring  the  grant  of  a 
new  trial.  The  judge  instructed  the  jury  as 
to  the  circumstances  they  might  consider  in 
passing  on  the  credihiUty  of  witnesses;  the 
instruction  excepted  to  Is  the  only  reference 
in  the  charge  to  the  inq[)eaGhiiient  of  witness- 
e&  BECK,  P.  J.,  and  HILIi  and  GILBERT, 
JJ.,  are  of  the  opinion  that  it  is  an  inat^cu- 
rate  charge,  but  that  in  view  of  the  facts  of 
the  case  and  other  portions  6f  the  court's 
charge  it  does  not  require  the  grant  of  a 
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new  triaL  It  la  therefore  considered  and  ad- 
judged that  the  judgment  qi  the  court  below 
stand  affirmed  by  operation  of  law  <m  this  as- 
signment of  error. 

2.  The  remaining  assignments  of  error  do 
not  show  cause  for  reversal,  and  are  not  of 
such  character  as  requires  this  court  to  deal 
with  them  in  detail.  l%e  verdict  la  support- 
ed by  evidence. 

Judgment  affirmed. 


<16»Oa.289) 
HART  ot  al.  v.  CARTER  ot  al.     (No.  1639.) 

(Supreme  Court  of  Georgia.    June  18,  1920.) 

(8ytktlm9  hp  the  Court.) 


I.  Frauds,  statute  of  «s> 1 39(1)— Executed  pat- 
rol aoreoMsnt  establlsMng  disimted  boundary 
will  control  deeds. 
This  was  an  action  for  land.  The  case  in- 
volved the  location  of  a  division  line.  The 
plaintiffs  and  the  defendant  were  owners  of  ad- 
joining land.  In  1916  the  line  between  the  two 
tracts  was  indefinite  and  unascertained.  The 
plaintiffs  and  the  defendant's  predecessor  in 
title  called  in  the  surveyor  to  estiGiblish  the  line. 
Upon  the  trial  the  surveyor  testified:  "I  did 
not  undertake  to  ascertain  the  hne,  but  run  a 
straight  line  as  it  was  sgreed  upon  by  tbe  par- 
ties, and  it  was  a  straight  line  between  the 
two  tracts  and  was  indicated  by  chops  which 
were  marked  from  one  end  of  the  line  to  the 
other.  Mrs.  Brown  [defendant's  predecessor 
in  titie]  herself  told  me  to  run  the  line,  and 
was  present  on  the  ground  a  portion  of  the  time 
while  the  line  was  being  run.  After  the  line 
was  run  she  agreed  to  it.**  Thomas  Hart,  one 
of  the  plaintiffs,  testified:  'The  whole  division 
line  as  established  is  in  the  woods  between  the 
two  tracts  and  is  plainly  marked  from  one  end 
to  the  other"  by  biases  made  by  the  surveyor. 
Mr.  Brown,  the  husband  of  the  defendant's 
predecessor  in  titie,  testified:  "We  did  not  know 
where  the  line  was  between  the  two  tracts  of 
land,  and  we  just  agreed  to  establish  us  a  line. 
My  wife  consented  and  authorized  and  direct- 
ed that  the  line  be  established  where  it  was 
established.  •  «  e  when  my  wife  sold  the 
land,  •  •  •  I  went  with  Dr.  Conn  [defend- 
ant's immediate  predecessor  in  titie}  and  point- 
ed out  to  him  the  division  line.  He  purchased 
to  the  agreed  line."  It  appeared  that  neither 
party  cultivated  to  the  line  thus  established, 
and  the  blazes  on  the  trees  Were  the  only  phys- 
ical evidences  indicating  the  line,  but  all  par- 
ties thereafter  recognized  the  line  as  the  true 
dividing  line  between  the  two  tracts.  At  the 
conclusion  of  this  evidence  the  court  granted  a 
nonsuit,  and  the  plaintiffs  excepted.    Held: 

Where  the  dividing  line  between  coterminous 
owners  is  indefinite,  unascertained,  or  disputed, 
the  owners  may  by  parol  agreement  duly  ex- 
ecuted establish  the  line,  and  tiie  line  thus 
established  will  control  their  deeds,  notwith- 

Jtanding  the  statute  of  frauds.    Farr  v.  WooLr 
oik,  118  Ga.  277,  46  S.  B.  230.  ll 


4t=»For  other  cases  see  same  topio  and  KBT-NUMBBR  In  all  Key-Numbered  Disestp  and  Indazes 
103  S.E.— 29)i 
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2.  Boundaries  ^=:»46(l)— Parol  aflreement  flx- 
fng  dividing  line  Is  valid  without  actual  oo- 
oupancy  to  agreed  line. 

Where  the  line  between  coterminous  pro- 
prietors is  indefinite,  unascertained,  or  disput- 
ed, a  parol  agreement  fixing  the  dividing  line 
may  be  executed  by  the  erection  of  physical 
monuments  upon  the  agreed  line  or  by  the  mark- 
ing of  trees  plainly  indicating  the  line.  Actual 
occupancy  to  the  agreed  line,  by  cultivation  or 
the  erection  of  fences  on  the  line,  is  not  indis- 
pensable to  the  due  execution  of  the  parol 
agreement.  The  court  therefore  erred  in 
awarding  a  nonsuit  See  Osteen  v.  Wynn,  131 
Ga.  209,  215,  62  S.  B.  37,  127  Am.  St  Bep. 
212;   Shiver  v.  Hill,  148  Ga.  616,  97  S.  E.  676. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Action  by  Thomas  Hart  and  others  against 
Mamie  Carter  and  others.  Judgment  of  non- 
suit, and  plaintilTs  bring  error.    Reversed. 

B.  Earl  Camp,  of  Dublin,  for  plaintiffs  in 
error. 

J.  S.  Adams,  of  Dublin,  for  defendants  in 
error. 

GEOBGE,  J.  Judgment  reversed.  All  the 
Justices  concur. 


050  00.290) 

MAYS  V.  CURRY,  Solicitor.     (No.  1649.) 
(Supreme  Court  of  Georgia.    June  18,  1920.) 

(Syllabus  by  the  Court.) 

Intoxicating  liquors  «=s>248— Petition  alleging 
son's  ownership  of  father's  automobile  used 
for  carriage  of  liquor  will  not  authorize  con- 
demnation. 

Where  a  father,  having  title  and  ownership 
of  an  automobile,  lent  it  to  a  son  for  the  pur- 
pose of  the  latter  using  it  as  a  "hack''  or  "jit- 
ney" in  a  designated  city,  the  son  taking  out  a 
license  in  his  own  name  to  conduct  a  "jitney" 
business,  profits  arising  therefrom  belonging  to 
the  son,  and  where  the  automobile  was  seized 
by  the  officers  in  the  possession  of  and  driven 
by  the  son  and  found  to  contain  a  large  quan- 
tity of  whisky,  the  father  having  no  knowledge 
that  the  car  was  to  be  used  in  transporting 
whisky,  and  the  petition  for  condemnation  al- 
leged that  the  son  was  the  owner,  the  auto- 
mobile could  not  be  condemned  and  sold  in  a 
proceeding  brought  under  section  20  of  the 
prohibition  act  approved  March  28,  1917  (Ga. 
Laws,  Ex.  Sess.  1917,  p.  16).  Shrouder  v. 
Sweat,  148  Ga.  378,  96  S.  E.  881;  Lang  v. 
Hitt,  149  Ga.  667,  101  S.  E.  795.  This  ruling 
is  made  in  response  to  questions  certified  by 
the  Court  of  Appeals. 

Beck,  P.  J.,  and  George,  J.,  dissenting. 

Certified  Questions  from  Court  of  Appeals. 

Proceeding  by  W.  Inman  Curry,  Solicitor, 
against  L.  W.  Mays  for  condemnation  and 


sale  of  an  automobile  used  in  violation  of  the 
prohibition  law.  Judgment  for  plaintlfl,  and 
defendant  brings  error,  and  the  Court  of  Ap- 
peals certified  questions.  Questions  answered. 

W.  D.  Irvln  and  Benj.  E.  Pierce,  both  of 
Augusta,  for  plaintiff  in  error. 

W.  Inman  Curry,  Sol.,  of  Augusta,  for  de- 
fendant in  error. 

GILBERT,  J.  Certified  questi<Hi8  answer- 
ed. All  the  Justices  concur,  except  BECK. 
P.  J.,  and  GEORGE,  J.,  dissenting. 


(160  Oa.  2»1) 

DAYHUFF  v.  BROWN  &  ALLEN. 

(No.  1756.) 

(Supreme  Court  of  Georgia.    June  18^  1920.) 

(SyUabus  by  the  Court,) 

Death  ^=:»27— Judgment  for  wife  as  admin- 
istratrix for  husband's  pain  and  suffering 
could  not  bar  Individua]  suit  for  death. 

Where  suit  was  brought  by  a  man  to  re- 
cover damages  for  total  loss  of  earning  ca- 
pacity and  for  pain  and  suffering  from  an 
alleged  wrongful  and  negligent  act  of  the  de- 
fendant, which  suit,  after  his  death,  was  pros- 
ecuted to  judgment  by  his  wife  as  administra- 
trix of  his  estate,  and  the  judgment  was  paid 
by  the  defendant,  this  would  not  constitute  a 
bar  to  a  subsequent  suit  by  the  wife  in  her 
individual  capacity,  to  recover  damages  for  her 
husband's  homicide  due  to  the  same  alleged  neg- 
ligent and  wrongful  act  of  the  defendant. 

Fish,  C.  J.,  and  Atkinson,  J.,  dissenting. 

Certified  Question  from  Court  of  Appeals. 

Action  by  Cordia  DayhufiF  against  Brown  & 
Allen.  Demurrer  to  petition  sustained,  and 
petition  dismissed,  and  plaintiff  brings  error, 
and  the  (Jourt  of  Appeals  certified  a  question. 
Question  answered  in  the  negative. 

Westmoreland,  Anderson  &  Smith,  of  At- 
lanta, for  plaintiff  in  error. 

Rosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  defendant  in  error. 

HILL,  J.  The  Court  of  Appeals  desires  in- 
stfuction  from  the  Supreme  Court  upon  the 
following  question: 

''Cordis  Dayhuff  sued  Brown  &  Allen  for 
damages,  the  full  value  of  her  husband's  life, 
arising  from  his  homicide.  The  defendant  filed 
a  special  plea  in  bar  to  the  suit,  alleging  that 
Orlando  Dayhuff,  the  husband  of  the  plaintiff, 
had  himself  brought  an  action  against  the  de- 
fendant for  the  same  alleged  wrongful  or 
negligent  act,  seeking  to  recover  damages  for 
the  total  loss  of  earning  capacity  and  for  pain 
and  suffering;  that  pending  his  suit  the  hus- 
band died,  and  the  case  was  prosecuted  to  judg- 
ment by  the  present  plaintiff  as  bis  administra- 
trix, the  judgment  being  in  favor  of  the  admin- 
istratrix for  the  sum  of  $5(X>,  which  was  paid 
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by  the  defendast;  that  the  said  suit  and  judg- 
ment and  the  payment  thereof  constituted  an 
estoppel  against  the  plaintiff  in  her  present 
■nit  To  this  plea  in  bar  the  plaintiff  demurred 
on  the  ground  that  it  set  up  no  valid  defense  in 
law  to  her  action.  The  trial  conrt  overruled 
the  demurrer  to  this  plea  in  bar;  whereupon 
the  plaintiff  filed  exceptions  pendente  lite. 
The  plaintiff  then  amended  her  petition,  by  way 
of  reply  to  the  special  plea,  in  substance  ad- 
mitting the  allegations  of  fact  set  out  in  said 
plea,  but  insisting  that  it  constituted  no  de- 
fense in  law  to  the  suit.  The  defendant  then 
demurred  to  the  petition  as  amended,  upon  the 
ground  that  by  reason  of  the  facts  set  up  in 
the  amendment  to  the  plaintiff's  petition,  with 
reference  to  the  prior  suit  by  her  husband,  the 
plaintiff  was  estopped  from  maintaining  her 
present  suit.  The  trial  court  sustained  this  de- 
murrer and  dismissed  the  petition,  to  which  ac- 
tion the  plaintiff  now  excepts.  Did  the  suit 
brought  by  the  husband  for  the  injury  to  him 
flowing  from  the  alleged  wrongful  and  negli- 
gent act  of  the  defendant,  which  suit  was  pros- 
ecuted to  a  judgment  in  favor  of  his  wife  as 
his  administratrix,  the  judgment  being  paid  by 
the  defendant,  constitute  a  bar  to  the  present 
suit  by  the  wife  for  her  husband's  homicide 
due  to  the  same  alleged  wrongful  and  negli- 
gent act  of  the  defendant?" 

In  accordance  with  the  principle  ruled  In 
Spradlin  v.  Georgia  Railway  &  Electric  Co., 
139  Ga.  575,  77  S.  B,  709,  the  question  pro- 
pounded by  the  Court  of  Appeals  must  be 
answered  in  the  negative.  See,  also,  to  the 
same  effect,  Nashville,  Chattanooga  &  St. 
Louis  Railway  v.  Hubble,  140  Ga.  368,  374, 
78  S.  E.  919,  L.  R.  A.  1915E,  1132;  Barley 
V.  P.  E.  Ry.  Co.,  176  Cal.  T9,  167  Pac.  513^ 
L.  R.  A.  1918A,  997c;  Ga.  GivU  Code,  §  4424. 
For  a  general  discussion  of  this  Question  see 
Rowe  V.  Richards  et  al.,  35  S.  D.  201,  151  N. 
W.  1001,  L.  R.  A  1915B,  1075,  and  notes, 
Ann.  Cas.  1918A,  294;  Lhota,  Ex'r,  etc.,  v. 
Oppenheimer  et  al.,  247  Pa.  280,  93  Att.  476, 
L.  R.  A  1915E,  1102,  and  notes;  St  Louis 
&  San  Francisco  R.  Co.  v.  Goode,  42  Okl.  784, 
142  Pac  1185,  L.  R.  A  1915B,  1141,  and 
notes. 

Upon  request  of  the  defendant  in  error  we 
have  reviewed  the  Spradlin  Case,  and  decline 
to  overrule  it. 

All  the  Justices  concur,  except  FISH,  C. 
J^  and  ATKINSON,  J.,  dissenting. 


(150  Oa.  iSS) 

DUCKWORTH  v.  STATE.    (No.   1968.) 
(Supreme  Court  of  Georgia.    June  16^  1920.) 

(SifUabus  &v  the  Oowrk) 

I.  Sofioiancy  of  evidence. 

There  ia  no  complaint  that  any  error  was 
committed  upon  the  trial.  The  evidence  was 
sufficient  to  authorize  the  verdict 
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2.  Criminal  law  ^=s>938(l)  —  Newly  discover- 
ed evidence  as  to  alibi,  not  lilcely  to  cause  dif- 
ferent result,  Is  no  ground  for  new  trial. 

On  the  trial  the  accused  denied  that  he  did 
the  killing,  and  set  up  alibi  as  a  defense.  The 
alleged  newly  discovered  evidence  related  only 
to  alibi,  and  was  not  of  such  character  as  woald 
probably  cause  a  different  result  on  another 
trial. 

3.  Refusal  of  new  trial. 

The  court  did  not  err  in  refusing  to  grant  a 
new  triaL 

Error  from  Superior  Court,  Sumter  (boun- 
ty; Z.  A.  littlejohn,  Judge. 

Sam  Duckworth  was  convicted  of  an  of- 
fense, his  motion  for  a  new  trial  was  denied, 
and  he  brings  error.    Affirmed. 

Dan  ChappeU,  of  Americus,  for  plaintiff  in 
error. 

Jule  Felton,  Sol.  €ren.,  of  Montezuma,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  C.  Bennet, 
of  Macon,  for  the  State. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(150  Ga.  S15) 
IMANESIS  V.  SULUmAS.    (No.  1922.) 

(Supreme  Court  of  Georgia.    June  18,  1920.) 

(8yXlahu9  hy  the  Court.) 

injunction  ^s»62(2)— Under  lease  forblddino 
Bse  of  premises  as  a  "restaurant,"  use  for 
serving  "Wienerwursts,  franlifurters,  ham- 
burgers, breail,  cold  drinlis,  and  pies"  may  be 
enjoined. 

Where,  by  the  terms  of  a  storehouse  lease, 
it  is  provided  that  the  premises  cannot  be  used 
as  a  "restaurant/'  and  it  appears  that  the  lessee 
is  using  the  same  for  serving  "Wienerwursts, 
frankfurters,  hamburgers,  bread,  cold  drinks, 
and  pies,"  a  judgment  granting  a  temporary 
injunction  against  such  use  of  the  premises  is 
not  erroneous. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Restau- 
rant.] 

Error  from  Superior  Court,  Fulton  County; 
J.  T.  Pendleton,  Judge. 

Suit  for  injunction  by  M.  S.  Sulunias 
against  Nicholas  Manesis.  Interlocutory  in- 
junction granted,  and  defendant  brings  error. 
Affirmed. 

M.  S.  Sulunias  ffied  a  petition  against 
Nicholas  Maneslai,  seeking  to  enjoin  the  latter 
from  operating  a  "restaurant,"  and  from 
cooking  and  serving  food  to  customers  in  a 
storehouse  located  at  No.  89  West  Mitchell 
street,  in  the  city  of  Atlanta;  Sulunias  being 
the  lessee  of  said  premises  under  a  contract 
containing  a  provision  the  material  part  of 
which  is  as  follows: 


^s^For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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"The  leased  premises  cannot  be  need  for  a 
saloon,  for  the  sale  of  intoxicating  liquors  of 
any  tind,  pool  room,  restanrant*  or  picture 
ahow^ 

— ^and  haying  sublet  the  premises  for  the  re- 
mainder of  his  term  under  a  lease  contain- 
ing the  same  restriction  as  to  the  use  of  the 
premises.  The  plaintiff  alleged  that  the  de- 
fendant was  violating  the  terms  of  the  lease, 
and  had  refused,  after  notice,  to  abide  by  the 
terms  thereof.  In  his  answer  the  defendant 
denied  that  he  was  violating  the  terms  of  the 
lease;  but  he  admitted  that  he  was  main- 
taining (with  the  consent  of  Sulunias)  in  the 
front  portion  of  the  building  a  marble  counter 
4^  feet  long,  upon  which  small  pots  contain- 
ing mustard,  onions,  and  catsup  are  kept; 
that  under  the  counter  a  small  gas  stove  is 
kept,  upon  which  wieners  and  hamburgers 
are  broiled;  that  the  wieners,  hamburgers, 
pies,  and  cold  drinks  are  sold ;  that  no  seats 
of  any  kind  are  provided,  and  it  is  necessary 
for  persons  making  purchases  to  carry  them 
away  from  the  premises,  but  they  do  some- 
times consume  them  on  the  premises.  A  rule 
nisi  was  issued,  and  on  the  interlocutory 
hearing  the  case  was  submitted  to  the  judge 
of  the  superior  court  on  the  petition  and  an- 
swer and  other  evidence;,  the  sole  issue  be- 
ing whether  or  not  the  defendant  was  operat- 
ing a  ''restaurant"  contrary  to  the  terms  of 
the  lease.  An  interlocutory  injunction  was 
granted,  and  the  defendant  excepted. 

Brewster,  Howell  ft  Heyman  and  W.  P« 
Bloodworth,  all  of  Atlanta,  for  plaintiff  in 
error. 

Little,  Powell,  Smith  ft  Goldstein,  of  At- 
lanta, for  defendant  in  error. 

GILBERT,  J«  "A  restaurant  is  generally 
understood  to  be  a  place  where  refreshments, 
food,  apd  drink  are  served.  Whether  they 
are  served  to  guests  seated  at  a  table,  or  on 
stools  at  a  counter,  does  not  affect  the  defini- 
tion ;  that  being  a  mere  detail  in  the  opera- 
tion of  the  restaurant."  State  v.  Shoaf  (N. 
C.)  102  S.  B.  705,  and  authorities  cited.  In 
the  case  cited  the  evidence  showed  that  the 
premises  were  used  for  serving  wieners,  sand- 
wiches, and  the  like  to  guests  seating  them- 
selves on  stools  near  a  counter;  there  being 
no  tables.  In  the  present  case  the  undisput- 
ed evidence  shows  that  no  seats  were  pro- 
vided, at  tables  or  otherwise.  The  mere  mat- 
ter of  providing  guests  with  seats  cannot 
change  the  character  of  the  place  of  business, 
which  must  be  determined  by  the  character 
of  the  business  carried  on;  the  essential  and 
characteristic  features  of  a  restaurant  un- 
questionably being  the  serving  of  food  and 
drink.  It  is  Insisted  by  the  defendant  that 
the  plaintiff  gave  him  permission  to  conduct 
his  wiener  stand  upon  the  leased  premises. 
The  contrary  is  alleged  by  the  plaintiff,  and  It 


was  within  the  discretion  of  the  trial  Judge 
to  find  In  favor  of  either  on  this  point. 

Judgment  aflirmed. 

All  the  Justice^  concur. 


cuo  aa.28U 
SALLY  ¥.  BANK  OF  UNION.     (No.   1721.) 

(Supreme  Court  of  Georgia.    June  16»  1920.) 

(8vllahu$  hy  the  Court.) 

1.  Prlndpai  and  surety  <s>l26(2)— In  notion 
against  surety  he  may  give  statutory  notlee 
to  prooeed  against  prinoipaJ. 

When  a  surety  has  been  sued  separately 
from  his  principal,  it  is  not  then  too  late  for  the 
surety  to  give  the  notice  provided  for  in  sec- 
tion 3546  of  ^e  Civil  Code  of  1910  to  proceed 
against  the  principal  debtor  (the  principal  debt- 
or being  within  the  jurisdiction  of  this  state). 
Said  section  provides  that  the  surety,  "at  any 
time"  after  the  debt  on  which  he  is  liable  be- 
comes due,  may  give  the  notice. 

2.  Principal  and  surety  <s> 1 26 (6)  ^Statute 
permitting  release  of  surety  goes  to  the  rem- 
edy. 

The  provisions  of  section  8546  of  the  Civil 
Code  of  1910  do  not  affect  either  the  nature, 
obligation,  constmctioik,  or  validity  of  the 
contract,  but  go  only  to  the  remedy.  See 
Vansant  v.  Arnold,  81  Ga.  210(4),  213,  where 
this  view  was  expressed  in  the  opinion,  but 
where  the  decision  of  the  question  was  not 
necessary  to  the  disposition  of  the  case.  "The 
indorser  derives  his  right  to  be  released  from 
the  statute,"  and  not  from  anything  contained 
in  the  contract.  Howard  v.  Brown,  3  Ga.  523, 
531.  See  Thomas  v.  Clarkson,  125  Ga.  72(3), 
54  S.  E.  77,  6  L.  B.  A.  (N.  S.)  658.  The  stat-  \ 
ute  operates  as  the  extinguishment  of  a  rem- 
edy, and  not  of  a  right,  and  is  therefore  in  the 
nature  of  a  limitation  of  actions.  17  R.  C.  L. 
666,  and  authorities  cited. 

3.  Courts  ^s»8— Foreign  law  eontrary  to 
state's  own  policy  will  not  be  enforoed  In 
state  court. 

The  statute  law  of  North  Carcdina,  provid- 
ing that  a  married  woman  is  liable  upon  her 
contract  of  suretyship  if  such  contract  was 
made  in  North  Carolina,  will  not  be  enforced 
in  this  state.  Civ.  Code  Ga.  1010,  §  3007, 
provides  that,  "while  the  wife  may  contract, 
she  cannot  bind  her  separate  estate  by  any 
contract  of  suretyship.**  The  courts  of  this 
state  will  not  enforce  the  laws  of  other  states 
where  their  enforcement  is  contrary  to  the  pol- 
icy of  this  state  as  expressed  by  statute,  as  in 
this  instance.  Civ.  Code  1910,  §§  9,  4240; 
Benton  v.  Singleton,  114  Ga  548,  40  S.  B.  811; 
12  C.  J.  438,  439;  5  E.  C.  L.  911,  |  5. 

Certified  questions  from  Court  of  Appeals. 

Action  between  Jhfery  B.  Sally  and  the 
Bank  of  Union.  Judgment  for  the  latter, 
and  the  former  brings  error,  and  the  Court 
of  Appeals  certified  questions.  Questions  an- 
swered. 
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B.  B.  HcGowen,  of  Angustat  for  plalntifl  in 
•error. 

Alexander  tt  Lee*  of  Augusta,  for  defend- 
ant in  error. 

6ILBBRT,  J.  [t-S]  The  Court  of  Appeals 
^certified  for  instruction  the  following  ques- 
tions, the  answers  to  which  will  be  found  in 
•the  headnotes: 

"1.  When  a  surety  has  been  sued  separately 
from  bis  principal,  is  it  tben  too  late  for  the 
surety  to  give  the  notice  provided  for  in  sec- 
tion 3546  of  the  Civil  Code  of  1910  to  proceed 
Against  the  principal  debtor? 

"2.  Do  the  provisions  of  section  8646  of  the 
Oivil  Code  affect  the  contract  or  go  only  to  the 
semedy? 

"3.  The  statutory  law  of  this  state  being 
that,  'while  the  wife  may  contract,  she  cannot 
bind  her  separate  estate  by  any  contract  of 
suretyship'  (CivU  Code,  S  3007),  will  the  stat- 
•ute  law  of  North  Carolina,  providing  that  a 
married  woman  is  liable  upon  her  contract  of 
•suretyship,  be  enforced  in  this  state,  inasmuch 
jss  the  law  of  the  lex  lod  contractus  is  in  con- 
travention of  the  express  statute  law  of  the 
forum?" 

All  the  Justices  concur. 

•<160  Ga.  178) 

8UMMERLIN  V.  STATE. 

WATERS  V.  SAME. 

(No.  1647.) 

^Supreme  Court  of  Georgia.     May  12,  1920. 
Rehearing  Denied  June  19,  1920.) 

(RyUdbu9  hy  ih9  Court,) 


Certified  Qnestion  from  Court  of  Appeals. 

Bl  T.  Sununerlin  and  W.  Q.  Waters  were 
convicted  of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act,  and  they 
bring  error,  and  the  Court  of  Api)€^8  certified 
questions.   Questions  answered. 

The  Court  of  Appeals  certified  the  follow- 
ing questions,  requesting  instruction  from  the 
Supreme  Court: 

*Tbe  special  presentment  contained  three 
counts.  The  first  count  charged  murder.  The 
second  count  (the  formal  parts  omitted)  charg- 
ed the  defendants  'with  the  offense  of  invol- 
untary manslaughter  in  the  commission  of  an 
unlawful  act,  for  that  the  said  W.  Q.  Waters 
and  M.  T.  Summerlin,  in  the  county  and  State 
aforesaid,  on  the  20tb  day  of  February  in  the 
year  of  our  Liord  nhieteen  hundred  and  nine- 
teen, with  force  and  arms,  and  without  any 
intention  to  do  so,  but  in  the  commission  of 
an  unlawful  act,  did  unlawfully,  feloniously,  and 
willfully  kUl  Viola  Parr,  the  said  Viola  Parr 
being  at  tiie  time  a  pregnant  woman,  by  then 
and  there  using  and  employing  an  instrument 
and  instruments  to  the  grand  jurors  unknown, 
which  said  instrument  and  instruments  were 
by  the  said  W.  6.  Waters  and  M.  T.  Summer- 
lin used  and  employed  for  the  purpose  and  with 
the  intent  thereby  to  produce  the  miscarriage 
and  abortion  of  the  said  Viola  Parr,  and  by 
the  use  and  employment  of  said  instrument 
and  instruments  on  the  person  of  the  said  Viola 
Parr  did  thereby  cause  and  produce  the  mis- 
carriage and  abortion  of  said  Viola  Parr,  and 
did  thereby  kill  the  said  Viola  Parr,  the  use 
and  employment  of  said  instrument  and  instru- 
ments not  being  tben  and  there  necessary  to 
preserve  the  life  of  the  said  Viola  Parr,  and  not 
having  been  advised  by  two  physicians  to  be 
necessary  for  that  purpose;  said  W.  Q.  Waters 
I.  Homlolde  ^=»  136— Count  held  to  oharge  In-* and  M.  T.  Summerlin,  in  the  manner  and  form 


voluntary  manslaughter  In  the  com  mission  of 
an  unlawful  act. 

The  facts  alleged  in  the  second  count  in 
^e  special  presentment,  as  contained  in  the 
question  propounded  by  the  Court  of  Appeals, 
constitute  the  offense  of  involuntary  manslaugh- 
ter in  the  commission  of  an  unlawful  act. 

2.  Homicide  <&==>3I2— Verdict  of  manslaughter 
In  the  commission  of  an  unlawful  act  held 
valid. 

The  verdict,  which  reads  as  follows:  "We, 
the  jury,  find  the  defendant  •  •  •  guilty  of 
involuntary  manslaughter  in  the  commission  of 
jun  unlawful  act  as  under  the  second  count*' — 
is  on  its  face  legal  and  valid. 

8.  Homicide  <s=»65— ^'Pregnant  with  child"  de- 
tned. 

We  are  requested  to  review  and  overrule 
"the  decisions  in  Taylor  v.  State,  106  Ga.  846, 
S^  S.  B.  100(1),  Sullivan  v.  SUte,  121  Ga. 
183,  48  S.  B.  949(2),  and  Barrow  v.  State,  121 
•Ga.  187,  43  S.  E.  950(5).  Each  of  them  was 
assented  to  by  the  entire  bench  of  six  jus- 
-tices;  they  are  in  accord  with  the  weight  of 
jrathority;   and  therefore  the  request  is  denied. 

[Ed.  Note.— For  other  definitions,  see  Words 
jmd  Phrases,  pregnant.] 


aforesaid,  the  said  Viola  Parr  did  unlawfully, 
feloniously  and  willfully  kill,  contrary  to  the 
laws  of  said  state,  the  good  order,  peace,  and 
dignity  thereof.'  The  third  count  (the  formal 
parts  omitted)  charged  the  defendants  *with 
the  offense  of  assault  with  intent  to  murder, 
for  that  the  said  W.  G.  Waters  and  M.  T.  Sum- 
merlin, in  the  county  and  state  aforesaid,  on 
the  20th  day  of  February  in  the  year  of  our 
Lord  nineteen  hundred  and  nineteen,  did  then 
and  there,  with  force  and  arms,  and  with  a' cer- 
tain instrument  and  instruments  to  the  grand 
jurors  unknown,  unlawfully  and  with  malice 
aforethought  in  and  upon  Viola  Parr,  a  woman 
pregnant  with  a  child,  and  with  the  intent 
thereby  to  destroy  such  child  and  by  the  use 
of  such  instrument  and  instruments  in  and 
on  the  person  of  Viola  Parr  the  death  of  the 
said  Viola  Parr,  the  mother,  was  thereby, 
produced,  the  use  and  employment  of  said  in- 
strument and  instruments  not  being  then  and 
there  necessary  to  preserve  the  life  of  such 
mother,  and  not  having  been  then  and  there 
advised  by  two  physicians  to  be  necessary  for 
said  purpose;  and  the  grand  jurors  afore- 
said, upon  their  oaths  aforesaid,  do  say  that 
the  said  W.  G.  Waters  and  M.  T,  S«MBmerUn,  in 
the  manner  and  form  aforesaid,  unlawfully,, 
feloniously,  and  with  malice  aforethought  did 
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commit  the  crime  of  assanlt  with  intent  to  mur- 
der, contrary  to  the  laws  of  said  state,  the 
good  order,  peace,  and  dignity  thereof/  The 
jury  returned  the  following  verdict:  *(1)  We, 
the  jury,  find  the  defendant  *  *  *  not  guilty 
of  the  offense  of  murder,  as  under  the  first 
count.  (2)  We,  the  jury,  find  the  defendant 
*  *  *  guilty  of  inyoluntary  manslaughter  in 
the  commission  of  an  unlawful  act  as  under 
the  second  count.  (3)  We,  the  jury,  find  the 
defendant  *  *  *  not  guilty  of  assault  with 
intent  to  murder,  as  under  the  third  count' 
Did  the  facts  alleged  in  the  second  count  of 
the  presentment  legally  constitute  the  offense 
of  inyoluntary  manslaughter  in  the  commission 
of  an  unlawful  act;  and  was  the  verdict,  upon 
the  face  of  the  presentment,  a  legal  and  valid 
one?" 

Wm.  M.  Howard,  of  Augusta,  and  Green  & 
Michael,  Wolver  M.  Smith,  John  B.  Gkiinble, 
Thomas  &  Thomas,  H.  S.  West,  Thos.  J. 
Shackelford,  and  Shackelford  &  Meadow,  all 
of  Athens,  for  plaintiffs  in  error. 

W.  O.  Dean,  Sol.  Qen.,  of  Monroe,  and  S.  G. 
Upson  and  T.  Wl  Rncker,  both  of  Athens,  for 
the  State. 

GILBERT,  J.  [1, 2]  It  is  contended  by 
plaintiff  in  error  that  the  facts  alleged  in  the 
second  count  of  the  special  presentment  do 
not  legally  constitute  the  offense  of  involun- 
tary manslaughter,  because  the  General  As- 
sembly provided  by  the  act  of  1878  (Acts  1876, 
p.  118)  special  punishment  for  all  offenses 
growing  out  of  criminal  abortions  and  at- 
tempts to  perform  criminal  abortions  The 
correctness  of  this  conta:ition  depends  upon 
whether  either  of  the  three  sections  of  the 
act  of  1876  applies  to  the  facts  alleged  in  the 
second  count  of  the  special  presentment  If 
that  inquiry  can  be  answered  in  the  afllrma- 
tive,  it  necessarily  follows  that  the  crime  of 
involuntary  manslaughter  can  have  no  ap- 
plication. If,  on  the  other  hand,  the  facts  al- 
leged in  the  count  aforesaid  are  not  covered 
by  the  act  of  1876,  then  the  law  of  Involun* 
tary  manslaughter  will  apply.  The  three  sec- 
tions of  the  act  of  1876  now  constitute  sec^ 
tions,  80,  81,  and  82  of  the  Penal  Code.  Mani- 
festly section  80  has  no  application,  because 
this  section  applies  to  the  killing  of  the  un- 
born child,  and  not  to  the  killing  of  the  moth- 
er. Section  82  has  no  application,  because  it 
does  not  purport  to  punish  in  any  Instances 
where  death  ensues.  It  remains  only,  there- 
fore, to  determine  whether  or  not  section  81 
of  the  Penal  Code  applies  to  the  facts  alleged 
in  said  second  count  of  the  special  present- 
ment. It  must  be  borne  in  mind  that  the 
second  count  of  the  special  presentment  al- 
leges that  the  killing  of  the  mother  was  un- 
lawfully done  '^without  any  intention  to  do 
so";  that  the  mother  was  at  the  time  "a 
pregnant  woman" ;  that  the  accused  employ- 
ed an  instrument  or  instruments  to  the  grand 
jurors  unknown,  for  the  purpose  and  with  the 
intent  to  produce  the  miscarriage  of  the  preg- 


nant female,  the  same  not  being  necessary  to 
preserve  the  life  of  said  female,  and  not  hav- 
ing been  advised  by  two  physicians  to  be  nec- 
essary for  that  purpose. 

[3]  By  the  use  of  the  words  **pregnant  wo- 
man" in  the  presentment,  it  was  meant  to  al- 
lege that  the  fcetus  had  not  quickened.  1  R. 
C.  L.  76,  S  10.  Section  81  of  the  Penal  Code, 
by  Its  own  language,  applies  where  a  woman 
is  "pregnant  with  a  child."  Under  the  deci- 
sions of  this  court  the  expression  "pregnant 
with  a  child,"  as  used  in  the  Penal  Code,  |  81, 
means  an  "imbom  child  so  far  developed  as  to 
be  quick—- 80  far  developed  as  to  move  or  stir 
in  the  mother's  womb."  Taylor  v.  State,  105 
Ga.  846,  33  S.  E.  190  (1) ;  SuUlvan  v.  State^ 
121  Ga.  183,  48  S.  B.  040  (2) ;  Barrow  v.  States 
121  Ga.  187,  48  S.  E.  950  (6) ;  1  R.  C.  L.  76,  § 
11.  As  construed  by  this  court  in  the  three 
cases  just  cited,  section  81  of  the  Penal  Code 
applies  to  a  different  state  of  facts  frcnn  that 
alleged  In  the  second  count  of  the  special  pre- 
sentment, because  the  presentment  charges 
the  accused  with  the  killing  of  a  woman  pr^- 
nant  with  an  unborn  child  which  had  not 
reached  tke  quickened  stage.  It  follows  from 
what  has  been  said  that  the  provisions  of  the 
act  of  the  General  Assembly  of  1876  do  not 
apply  to  the  facts  alleged  in  the  second  count 
of  the  special  presentment.  Since  the  act  of 
1876  does  not  apply,  it  necessarily  follows 
that  the  law  of  homicide  found  in  the  Penal 
Code  does  apply.  The  laws  of  Georgia  are 
sufficiently  comprehensive  to  punish  every 
case  of  unlawful  homicide^  and  were  at  the 
time  of  the  enactment  of  the  act  of  1876. 
This  act  removed  from  the  operation  of  the 
then  existing  penal  laws  of  the  state  <»ily 
such  offenses  as  were  clearly  included  within 
its  own  provisions.  The  operation  of  the  act 
will  not  be  extended  by  Implication  or  doubt- 
ful construction,  so  as  to  Include  within  its 
operation  other  offenses  fully  covered  by  the 
then  existing  general  law.  It  is  unnecessary 
to  discuss  the  common  law  on  the  subject  of 
criminal  abortion.  This  is  a  prosecution  for 
the  killing  of  a  human  being,  not  the  unborn 
unqulckened  foetus.  The  unlawful  killing  of 
a  human  being  has  always  been  murder  or 
manslaughter  in  this  state.  The  special  pre- 
sentment charges  the  accused  with  an  un- 
lawful killing,  which  constitutes  either  mur- 
der or  manslaughter,  depending  upon  the 
special  facts  alleged  in  connection  therewith. 
Malice  aforethought  Is  not  alleged,  nor  are 
the  distinctive  features  of  voluntary  man- 
slaughter alleged.  All  of  the  elements,  how- 
ever, of  involuntary  manslaughter  in  the  com- 
mission of  an  unlawful  act'  are  alleged  with 
accuracy.  The  special  presentment  in  the  sec- 
ond count  is  on  its  face  legal  and  valid.  1 
R.  C.  L.  78,  I  15.  See  Worthlngton  v.  State, 
92  Md.  222,  48  Atl.  355,  56  L.  R.  A.  353,  notes, 
84  Am.  St.  Rep.  606;  State  v.  Power,  24 
Wash.  34,  63  Pac.  1112,  63  L.  R,  A.  902,  notes. 
We  are  aware  that  the  construction  placed 
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upon  the  act  of  1876  resnlts  In  the  possible 
Infliction  of  inconsistent  degrees  of  punish- 
ment in  the  two  classes  of  cases  where  the 
f cetus  is  quickened  and  where  it  is  otherwise ; 
but  this  is  a  matter  for  :the  Qeneral  Assembly. 
All  the  Justices  concur. 


<150  Oa.  268) 
JONES  et  al.  v.  McCRARY.     (No.  1580.) 

KSnpreme  Court  of  Georgia.    June  18,  1920.) 

(Syllahua  hy  the  Couti^) 

I.  Wills  es»329(3,  5)— Charoe  as  to  propeund- 
er's  burden  of  proof  held  not  error;  oharge  as 
to  shifting  of  burden  to  caveators  held  not 
error. 

An  application  to  probate  a  will  in  solemn 
form  was  made  to  a  court  of  ordinary,  and  a 
caveat  was  filed  on  the  grcvunds:  (a)  That  the 
testatrix  did  not  have  testamentary  capacity 
at  the  time  the  paper  was  executed;  (b)  that, 
even  if  the  testatrix  had  testamentary  capacity, 
the  paper  was  not  prepared  by  her  directions, 
and  was  not  read  oyer  to  her;  (c)  that  the  pa- 
per was  executed  on  account  of  undue  influence 
exercised  over  the  testatrix  by  certain  persons 
who  would  be  her  heirs  at  law.  The  case  was 
appealed  by  consent  to  the  superior  court..  On 
the  trial  the  uncontradicted  eyidence  showed 
afSrmatively  that  the  will  was  prepared  in  ac- 
cordance with  directions  by  the  testatrix  and 
was  read  oyer  to  her,  and  that  she  signed  it 
freely  and  yoluntarily,  without  any  undue  in- 
fluence having  been  brought  to  bear  upon  her. 
The  only  issue  as  to  which  the  evidence  was  in 
conflict  was  as  to  the  testamentary  capacity  of 
the  testatrix  at  the  time  the  paper  was  signed. 
Held  that,  under  the  circumstances  stated,  it 
would  not  furnish  cause  for  reversal  of  the 
judgment  denying  a  new  trial  that,  while  in- 
structing as  to  the  burden  of  proof,  the  judge 
charged  the  jury  that  the  propounder  would 
make  out  a  prima  facie  case  by  proving  the 
execution  of  the  paper  as  a  will,  and  proving 
that  the  testatrix  was  apparently  of  sound 
mind  at  the  time  the  paper  was  signed,  omit- 
ting all  reference  to  whether  the  paper  was 
freely  and  voluntarily  made;  nor  under  the  cir- 
cumstances would  it  furnish  cause  for  reversal 
that  the  judge,  in  charging  with  reference  to 
proof  of  execution  of  the  will,  stated  that  after 
the  propounder  had  made  out  a  prima  facie 
case  the  burden  of  proving  to  the  satisfaction 
Of  the  jury  that  the  testatrix  did  not  make  the 
will  would  be  shifted  to  the  objector.  In  this 
connection  see  Oxford  v.  Oxford,  136  6a.  580, 
71  S.  E.  883(2);  Edenfield  v.  Boyd,  143  6a. 
95,  84  S.  E.  436(1);  Penn  v.  Thurman,  144 
6a.  67,  86  S.  E.  233(1);  Davis  y.  Davis,  148 
6a.  512,  07  S.  E.  440(1);  Adams  v.  Cooper, 
148  6a.  340,  96  S.  E.  858(6). 

2.  Trial  «=s>252(l8)— Evldenoe  held  not  to  re- 
quire oharge  as  to  presumption  from  de- 
clared Imbecility  of  testatrix. 

Caveators  introduced  the  record  in  an  ex 
parte  proceeding  before  the  superior  court,  had 
about  two  years  before  the  making  of  the  will,  | 


wherein,  for  the  purpose  of  mortgaging  certain 
land  of  the  testatrix,  the  propounder  of  the 
will  applied  to  the  court  and  represented  that 
the  testatrix  was  of  unsound  mind  and  required 
a  guardian,  a  guardian  ad  litem  was  appointed 
for  the  testatrix,  and  an  order  granted  author- 
ising the  guardian  to  execute  a  mortgage  upon 
her  land.  Held,  that  the  introduction  of  this 
evidence  did  not  require  the  judge  to  charge,  as 
contended  in  the  motion  for  new  trial,  "that 
when  the  caveators  introduced  the  above  evi- 
dence, which  conclusively  showed  that  the  tes- 
tatrix had  been  declared  imbedled  by  a  court, 
[such  condition  will  be  presumed]  to  continue 
to  exist  until  the  jury  was  convinced  to  the 
contrary." 

3.  Refusal  of  new  trial. 

The  evidence  was  sulBcient  to  support  the 
verdict  setting  up  the  will,  and  there  was  no 
error  in  refusing  a  new  trial. 

Error  from  Superior  Court,  Warren  Coun- 
ty; B.  F.  Walker,  Judge. 

Application  to  court  of  ordinary  by  Susan 
McCrary  to  probate  a  will  In  solemn  form, 
with  caveat  by  Lou  Jones  and  others.  Case 
appealed  by  consent  to  the  superior  court,  and 
from  an  adverse  Judgment  and  the  denial  of 
their  motion  for  a  new  trial,  caveators  bring 
error.   Affirmed. 

L.  D.  McCregor,  of  Warrenton,  for  plain- 
tiffs in  error. 

M.  L.  Pelts  and  E.  P.  Davis,  both  of  War- 
renton, for  defendant  in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(ifio  GkL  SOD 

ASSETS  REALIZATION  CO.  v.  LEWIS,  Tax 
Collector,  et  al.    (No.  1814.) 

(Supreme  Court  of  6eorgia.    June  18,  1920.) 

(Syllabus  hy  ike  Court.) 

I.  Licenses  ^=s>ll(3)— Tax  applies  to  resident 
and  nonresident  persons,  and  firms  engaged 
in  the  collecting  business. 

The  tax  required  in  section  2,  par.  6,  of  the 
act  of  1918  (Acts  1918,  p.  46),  of  each  person, 
firm,  or  corporation  engaged  in  business  as  a 
collecting,  commercial,  mercantile,  or  other 
agency  of  like  character,  in  every  county  in  this 
state,  applies  alike  to  persons,  firms,  and  corpo- 
rations resident  and  nonresident. 


2.  Constitutional  law  ^s»230 (3)— Licenses 
7(2)— Tax  on  collecting  agency  held  not  In- 
valid as  denying  protection  to  person  and 
property,  as  not  uniform,  and  as  denying  equal 
protection. 

For  any  reason  assigned,  the  act  of  the 
6eneral  Assembly  levying  the  tax  mentioned  in 
the  preceding  headnote  is  not  in  conflict  with 
article  1,  S  1,  par.  2,  of  the  Constitution  of 
Ceorgia  (Qvil  Code,  S  6358),  which  provides 
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that  "t^rotectfon  to  person  and  property  Is  the 
paramount  duty  of  goyemment,  and  shall  be 
Impartial  and  complete;"  nor  Is  it  in  conflict 
with  article  7,  §  2,  par.  1,  of  the  Constitution 
of  Georgia  (Civil  Code,  |  6563),  which  pro- 
Tides  that  "all  taxation  shall  be  uniform  upon 
the  same  class  of  subjects/'  etc.;  nor  is  it  in 
conflict  with  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States  (Ciyil  Code, 
$6700),  which  provides  in  part  that  no  state 
shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws. 

8.  Proper  blattifloatlon  as  a  oolieotlna  aoenior. 
:  Under  the  pleadings  and  the  evidence,  the 
court  was  authorized  to  classify  the  business 
of  the  petitioner  as  a  collection  agency  or  other 
agency  of  like  character. 

4.  Refasai  af  Injunotlan  held  proper. 

The  remaining  assignments  of  error  are,  qB'* 
der  the  evidence,  without  merit,  and  are  not  of 
such  cbearacter  as  require  special  mention.  The 
judgment  dissolving,  the  previous  restraining 
order>  and  refusing  to  enjoin  the  sheriff  from 
proceeding  againJBt  the  petitioner  to  collect  the 
taxes  levied  under  the  aforesaid  act  of  the  Gen- 
eral Assembly,  was  not  erroneous. 

Error  fh>m  Superior  Court,  Greane  Coun< 
ty;  J.  B.  Patk,  Judge. 

Action  for  injunction  by  the  Assets  Reali- 
sation Company  against  E.  L:  Lewis,  Tax 
Collector,  and  others.  Judgment  for  defend- 
ants dissolving  a  previous  restraining  order, 
and  plaintiff  brings  error.    AfDrmed. 

Davison  ft  Lewis,  of  Greensboro,  for  plain- 
tiff in  error. 

Jos.  G.  Faust,  of  Greensboro,  and  Clifford 
Walker,  Atty.  Gen.,  for  defendants  in  error. 

GILBERT,  J.  Judgment  alDrmed.  All  the 
Justices  concur. 


im  qa.  m)  , 

SPENCER  V.  CITY  OF  COLUMBUS. 
(No.  1906.) 

(Supreme  Court  of  Georgia.    June  18,  1920.) 

(ByllahuM  by  the  Court) 

Munlolpal  oofpofations  ^s»935-^Act  for  valida- 
tion of  munlolpal  bonds  are  directory  only. 

The  provision  of  the  act  of  1897  (Acts  1897, 
pp.  82-85),  generally  referred  to  as  the  Vali- 
dating Act,  aud  contained  in  section  445  et  seq. 
of  the  CivH  Code  of  1910,  which  prescribes  the 
time  within  which  the  judge  of  the  superior 
court  shall  fix  the  hearing  on  the  .petition  to 
validate  an  issue  of  mwudpal  bonds,  and  the 
time  within,  wiiicb  .he;  shall  l^ar  and  determine 
the  same,  is  directory  only. 

Error  from  Superior  Court,  Muscogee  Coun- 
ty;    O.  H.  Howard,  Judge, 

Suit  for  injunction  by  R,  P.  Spencer,  Sr., 
against  the  City  of  0)lumlni8.  Injunction 
denied,  and  plaintiff  brings  error.    Affirmed. 


Geo.  C.  Palmer,  of  Cblumbits,  for  plaintiff 
in  error.* 

H.  C.  McChitchen,  of  Columbus,  fbr  defend- 
ant in  error.  ' 

'    •  * 

GEORGE,  J.  On  July  29, 1919,  an  election 
was  held  in  the  city  of  (jolumbus,  for  the 
purpose  of  determining  whether  certain  mu- 
nicipal bonds  should  be  issued.  The  election 
resulted  prima  facie  in  favor  of  the  issuance 
of  said  bonds.  On  July  31,  1919,  the  au- 
thorities of  the  dty  caused  to  be  served 
upon  the  solicitor  general  of  the  circuit  the 
notice  as  provided  in  section  445  of  the 
Civil  Code  of  1910.  Within  the  time  pre- 
scribed by  section  446,  to  wit,  on  August  1, 
1919,  the  solicitor  general  presented  to  the 
judge  of  the  superior  court  of  the  circuit 
a  petition  to  validate  the  bonds.  The  petition 
was  duly  filed  in  the  office  of  the  clerk  of 
the  superior  court,  within  20  days  from  the 
date  of  the  service  upon  the  solicitor  general. 
Upon  the  petition  the  Judge  passed  an  order 
requiring  the  city  to  show  cause,  on  Augui^t 
23,  1919,  why  the  bonds  should  not  be  vali- 
dated. On  the  date  named  In  the  order 
(the  notice  required  by  statute  having  been 
published  and  the  municipality  having  an- 
swered), the  Jud^  rendered  his  Judgmait 
validating  and  confirming  the  issue  ot  bonds 
as  prayed.  No  exceptions  were  taken  to 
this  Judgment  More  than  20  days  from  the 
date  of  the  Judgment  a  citizen  and  taxpay- 
er of  the  <dty,  by  petition  in  equity,  sought 
to  enjoin  the  Issuance  and  sale  of  the  bonds 
and  the  levy  and  collection  of  a  tax  to  pay 
the  same.  Upon  the  hearing  for  interlocu- 
tory Injunction,  and  in  this  court,  it  was 
conceded  that  the  Judgment  validating  the 
bonds,  duly  pleaded  in  bar  by  the  city,  if 
valid,  adjudicated  all  the  matters  contained 
In  the  petition.  .  The  Judgment  was  attacked 
upon  the  ground  that  the  Judge,  having  set 
the  cause  for  hearing  and  having  heard  and 
determined  the  same  more  than  20  days 
after  the  petition  of  the  solicitor  general  was 
filed  and  presented,  lost  Jurisdiction  of  the 
cause.  The  injunction  was  denied,  and  the 
plaintiff  excepted. 

Section  446  of  the  Civil  Code  declares  that 
the  solicitor  general,  "within  twenty  days 
from  the  date"  of  the  service  of  notice  upon 
him,  notifying  him  that  a  municipality  has 
held  an  election  to  determine  whether  bonds 
should  be  issued,  and  that  the  election  re- 
sulted prima  facie  in  favor  of  the  issuance 
of  such  bonds,  shall  prepare  and  file  in  the 
office  of  hie  clerk  of  the  superior  court  of 
the  county  in  which  the  election  was  held 
a  petition  against  such  municipality,  and 
"shall  obtain  from  the  judge  of  said  court  an 
order  requiring  «  •  *  the  nbiunidpality 
*  *  *  to  show  cause  at  such  time  and 
place,  within  twenty  days  from  the  filing  of 
the  petition,,  as  the  Judge  of  the  court  may 
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direct,  why  the  bonds  should  not  be  confirm- 
ed and  validated.*! 

There  Is  a  class  of  cases  which  hold  in 
^ect  that  when  a  statute  directs  a  person 
to  do  a  thing,  in  a  certain  time,  without  any 
negative  words  restraining  him  from  doing  it 
afterwards,  the  naming  of  the  time  will  be 
considered  as  directory  to  him  and  not  a 
limitation  of  his  authority.  See  Horkan  v. 
Beasley,  11  Ga.  App.  273,  76  S.  E.  841  *,  Pond 
V.  l4gn8^  8  Mass.  232,  8  Am.  Dec.  131; 
People  V.  Peck,  11  Wend.  (N.  X.)  604,  27 
Am.  Dec.  104;  People  v.  Cook,  14  Barb.  (N.  T.) 
259.  The  mere  presence  or  absence  of  nega- 
tive words  seems  to  be  made  a  test  in  other 
cases.  Stayton  v.  Hulings,  7  Ind.  144 ;  King 
V.  Inhabitants  of  St.  Gregory,  2  Ad.  &  El. 
199.  Onie  use  of  negative  words  is  very 
often  conclusive  of  the  legislative  intent  to 
impose  a  limitation;  their  absence  is  by 
no  means  conclusive  tiiat  the  statute  was  not 
intended  to  be  mandatory.  The  rule  adopted 
by  Lord  Mansfield,  that  whether  the  statute 
was  mandatory  or  not  depended  upon  wheth- 
er the  thing  directed  to  be  done  was  the  e»- 
sence  of  the  thing  required,  would  seem  to 
be  a  better  one.  Rex  v.  Locksdale,  1  Burr. 
447.  Where  the  provision  of  the  statute  is 
the  essence  o^  the  thing  required  to  be  done, 
and  by  which  Jurisdiction  to  do  it  is  obtain- 
ed, it  is  mandatory;  where  the  provision  of 
the  statute  relates  to  form  and  manner,  par- 
ticularly after  jurisdiction  has  been  obtain- 
ed,'  It  is  generally  directory.  Merchant  v. 
Langworthy,  6  Hill  (N.  Y.)  646.  It  is  to 
be  noted,  however,  that  where  a  power  or 
franchise  is  created  by  statute  which  pre- 
scribes the  mode  of  its  exercise,  or  where  the 
provision  is  intended  for  the  security  of  the 
citizen,  as  in  cases  of  the  assessment  and 
collection'  of  taxes,  the  power  must  be  ex- 
ercised in  the  mode  fixed  by  the  statute,  and 
the  provision  of  the  statute  must  be  regarded 
as  mandatory.  Eliminating  tiie  classes  of 
cases  construing  statutes  of  the  character 
Just  above  indicated,  it  may  be  said  that 
when  a  statute  directs  certain  proceedings 
to  be  done  within  a  certain  time,  and  the 
time  does  not  appear  essential  to  the  Judicial 
mind,  the  provision  of  the  statute  will  be 
regarded  as  directory.  Our  conclusion  Is 
that  the  provision  of  the  statute  here  con- 
sidered is  directory  only.  The  general  rule 
Is  that  provisions  of  a  statute  which  are 
merely  directory  are  not  to  be  construed  into 
conditions  precedent  Whitney  v.  EknnMt,  1 
Baldw.  308,  Fed.  Gas.  Na  17,585.  See  gen- 
erally, upon  the  question.  Potter's  Dwarrls 
on  Statutes  and  Constitutions,  222,  and  au- 
thorities dted  in  n.  29.  The  conclusion  reach- 
ed is  supported  by  the  following  Qeoigia 
casesf  Wimberly  v.  Ck>unty  of  Twiggs,  116 
Ga.  50,  42  S.  B.  478;  Oliver  v.  Elberton, 
124  Ga.  64,  52  S.  E.  15 ;  Durrence  v.  States- 


boro,  147  Ga.  175,  93  S.  B.  88;  Crawley  r; 
State,  150  Ga.  — -,  102  S.  E.  898. 

The  ruling  in  RofF  v.  Calhoun,  110  Ga. 
806,  86  S.  E.  214,  to  the  effect  that  the 
provision  requiring  the  solicitor  general  to 
file  the  petition  "within  twenty  days  from 
the  date  of*  service  upon  him  was  not  merely 
directory,  but  mandatory,  does  not  confiict 
with  the  ruling  here  made.  It  was  con- 
sidered in  that  case  that  the  filing  of  the 
petition  by  the  solicitor  general  within  the 
time  prescribed  by  the  statute  was  essential 
to  the  Jurisdictioii  of  the  court  In  the  In- 
stant case  the  notice  was  served  upon  the 
solicitor  general  and  the  i)etition  was  pre- 
sented and  filed  within  the  respective  periods 
fixed  by  the  statute.  The  Judge  therefore 
had  Jurisdiction  to  hear  and  determine  the 
cause.  It  follows  thut  the  court  did  not 
err  in  refusing  the  interlocutory  injunction; 

Judgment  affirmed. 

All  the  Justices  concur. 


cm  G*.  819) 

TIFT  &  PEED  GROCERY  CO.  Y.  WORTH 
COUNTY.    (No.  1774.) 

(Supreme  Goart  of  Cteorgia,    ^une  19,  1920.) 

(Sf/Uahus  "bf  the  Court,) 

1.  Counties  «=»I68(4)— No  liability  for  inter- 
est  on  warrants  without  valid  contraot  or 
law. 

A  county  in  this  state  is  not  liable  for  In- 
terest upon  county  warrants.  In  the  absence  of 
some  valid  legal  contract,  or  provision  of  law, 
authorizing  the  payment  of  interest. 

2.  Counties  ^=s>l5i»Con8titutional  prohibition 
aoainst  ineurritfig  "new  debt"  without  vote 
inoiudes  interest  on  oounty  warrants.. 

The  term  ''new  debt,"  as  embraced  in  para- 
graph 1,  §  7,  art.  7,  of  the  Constitution  of  this 
state  (Civ.  Code  1910,  |  6568),  embraces  in- 
terest, as  well  as  prindpaL  Under  the  allega- 
tions of  the  petition  the  interest  sued  for  cre- 
ated a  debt  against  the  county,  which  is  in- 
hibited by  the  above  provision  of  the  Constitu- 
tion, and  is  therefore  unenforceable  by  suit 
brought  against  the  county  to  recover  such 
interest. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Creation  of  New 
Debt.] 

Error  from  Superior  Court,  Worth  County; 
R.  Eve,  Judge. 

Suit  by  the  Tift  ft  Peed  Orooeiy  Company 
against  title  County  of  Worth.  Demurrer  to 
petition  sustained,  and  petition  dismissed, 
and  plaintifC  brings  error.    Affirmed. 

Tift  &  Peed  Grocery  Company  brought  suit 
against  the  county  of  Worth  to  recover  the 
sum  of  1468.58,  which'  indebtedness,  it  was 
alleged,  arose  by  reason  of  the  following 
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pointed  out.  The  term  ''new  debt,"  as  used 
in  the  Constitution,  embraces  interest  as  well 
as  principal.  Conley  y.  Maher,  d3  Ga.  781, 
20  S.  E.  647;  Park  y.  Candler,  114  Ga.  466, 
40  S.  E.  523.  It  seems,  therefore,  that  this 
is  a  debt  for  which  the  county  is  not  liable, 
unless  made  so  by  law.  Ciyil  Code,  |  384, 
provides: 

"A  county  is  not  liable  to  suit  for  any  cause 
of  action  unless  made  so  by  statute." 

And  eyen  if  there  were  a  statute  authoriz- 
ing it,  it  is  not  recoyerable,  if  the  debt  is 
one  inhibited  by  the  Constitution.  First  Na- 
tional Banlc  of  Rome  y.  Owens,  147  Ga.  6d9, 
05  S.  E.  2.  The  court,  therefore,  did  not  err 
in  sustaining  the  demurrer  to  the  petition 
and  in  dismissing  the  plaintliTs  case. 

Judgment  affirmed. 

All  the  Justices  concur. 


facts:  Plaintiff  is  the  owner  of  87  county 
warrants,  issued  by  the  authorized  CQunty 
authorities  of  Worth  county,  for  the  amount 
as  shown  by  exhibits  which  were  attached  to 
the  petition.  It  was  alleged  that  the  war- 
rants were  presented  for  payment  to  tne 
proper  authorities  of  the  county  whose  duty 
it  was  to  pay  same,  but  that  the  warrants, 
although  presented  and  registered,  were  not 
paid  until  May  1,  1916,  when  the  county  paid 
thereon  the  sum  of  $4,470.86;  this  being  the 
amount  owing  by  said  county  to  the  plain- 
tiff as  the  principal  sum.  The  amount  of 
Interest,  computed  at  the  rate  of  7  per  cent 
per  annum  upon  the  total  amount  represent- 
ed by  the  warrants,  from  the  various  dates 
on  which  they  were  presented  to  the  coun- 
ty authorities  for  payment,  and  registered  by 
such  authorities,  until  the  date  of  the  pay- 
ment of  the  principal  sum,  was  $468.58,  for 
which  sum  plaintiff  sues,  and  asks  Judgment 
It  is  alleged  that  each  of  the  claims  was  duly 
and  legally  presented  within  12  months  aft- 
er each  became  payable. 

The  defendant  demurred  to  the  petition,  on 
the  ground  that  it  shows  upon  its  face  that 
it  is  a  suit  for  interest  upon  county  orders 
or  warrants,  and  that  to  allow  and  maintain 
the  payment  of  interest  on  such  warrants 
would  create  a  debt  against  the  county,  in 
violation  of  paragraph  1,  §  7,  art  7,  of  the 
Constitution  of  this  state  (Civil  Code,  |  6563), 
which  is  as  follows: 

''No  such  county,  municipality,  or  division 
shall  incur  any  new  debt,  except  for  a  tempo- 
rary loan  or  loans  to  supply  casual  deficien- 
cies of  revenue,  ♦  ♦  •  without  the  assent  of 
two-thirds  of  the  qualified  voters  thereof  at 
an  election  for  that  purpose*' 

— ^it  nowhere  appearing  in  the  petition  that 
the  principal  indebtedness  on  which  this  in- 
terest is  claimed  was  to  supply  casual  defi- 
ciencies or  revenue,  or  had  been  assented  to 
in  the  manner  provided  for  in  the  Constitu- 
tion. The  court  sustained  the  demurrer  and 
dismissed  the  petition,  whereupon  the  plain- 
tiff excepted. 

J.  H.  Tipton,  of  Sylvester,  for  plaintiff  in 
error. 

Perry  &  Williamson,  of  Sylvester,  for  de- 
fendant in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1,2]  The  single  question  raised  by  the  de- 
murrer is  whether  or  not  a  county  of  this 
state  is  liable  for  interest  upon  county  war- 
rants. It  does  not  appear  from  the  petition 
that  the  county  of  Worth  had  contracted  to 
pay  interest  upon  these  warrants,  either  up- 
on the  face  of  the  warrants  or  elsewhere,  in 
compliance  with  the  provision  of  the  Consti- 
tution. The  provision  of  the  Constitution, 
quoted  above,  inhibits  a  county  from  creat- 
ing a   debt,  except .  in  the  manner  therein  |  special  comment 
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BUTT  V.  STATE.     (No.  1831.) 
(Supreme  Court  of  Georgia.    June  18,  1920.) 

(SyUdbus  hy  the  Court.) 

1.  Crlinisal  law  ^=s>823 (2) -Charge  as  to  form 
of  verdict  of  guilty  of  murder,  with  rocom- 
mendatlou  of  life  Imprisonment,  held  not  to 
limit  Jury's  discretion,  In  view  of  other  in- 
structions. 

The  instruction  to  the  jury  as  to  the  form 
of  a  verdict  of  guilty  of  murder,  with  recom- 
mendation of  life  imprisonment  did  not  tend 
to  limit  the  discretionary  power  of  the  jury 
to  render  such  a  yerdict 

2.  Homicide  es»3(K^ (8)— Failure  to  oharge  on 
evidence  as  to  mutual  oombat  reversible  error. 

There  was  evidence  from  which  the  jury 
might  have  conduded  that  at  the  time  of  the 
homicide  the  accused  and  the  person  killed  were 
engaged  in  mutual  combat,  and  the  failure  of 
the  court  to  instruct  the  jury  as  to  the  law  on 
that  subject  was  error  requiring  the  grant  of 
a  new  trial. 

3.  Homloide  «=s>3il  —  Where  voluntary  man- 
slaughter was  Involved,  court  should  charge 
on  maximum  and  minimum  punishment 

As  the  law  of  voluntary  manslaughter  was 
involved  in  the  case,  the  court  should  have  in- 
structed the  jury  as  to  the  provisions  of  the 
act  of  August  18,  1919  (Acts  1919,  p.  887). 
requiring  the  jury  to  prescribe  a  minimum  and 
maximum  term  of  punishment  in  the  event  of 
a  verdict  of  guilty  of  offenses  falling  within 
the  provisions  of  that  act 

4.  Question  not  considered. 

It  is  not  necessary  to  pass  on  the  question 
as  to  the  alleged  disqualification  of  two  of  the 
jurors  who  tried  the  case,  as  it  will  not,  of 
course,  arise  in  another  triaL 

5.  Grounds  of  motion  for  new  trial. 

The  other  grounds  of  the  motion  for  new 
trial  are  without  merit  and  do  not  call  for 
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Error  from  Superior  Ckrart,  Union  County ; 
J.  B.  Jones,  Judge. 

Ed  Butt  was  convicted  of  murder  without 
recommendation,  ihls  motion  for  new  trial 
was  denied,  and  he  brings  error.   Beversed. 

Wm.  Butt,  of  Blue  Ridge,  T.  S.  Candler,  of 
BlairsTille^  John  M.  Johnson,  of  Hiawassee, 
Garland  M.  Jones,  of  Newnan,  H.  F.  GaUh 
lard,  Jr.,  of  Gainesville,  and  N.  A.  Morris  and 
Harold  Hawkins,  both  of  Marietta,  for  plain- 
tiff in  error. 

Jos.  G.  Collins,  Sol.  Gen.,  of  Gainesville, 
Clifford  Walker,  Atty.  Gen.,  M.  C.  Bennet,  of 
Macon,  and  Pat  Haralson,  of  Blairsville,  for 
the  State. 

FISH,  C.  J.  Ed  Butt  was  found,  without 
recommendation,  guilty  of  the  murder  of  Bass 
M.  Petty,  and  he  brought  the  case  to  this 
court  by  a  bill  of  exceptions,  assigning  error 
upon  the  overruling  of  his  motion  for  a  new 
trial. 

[1]  1.  The  motion  complains  of  the  follow- 
ing instruction  by  the  court  to  the  jury: 

"If  you  reach  the  conclusion  that  the  defend- 
ant is  guilty  of  the  offense  of  murder,  then  it 
is  your  duty  to  convict  him  of  that  offense,  and 
in  that  event  the  form  of  your  verdict  would 
be,  'We,  the  jury,  find  the  defendant  guilty,* 
and  that  would  mean  punishment  by  death. 
Should  you  convict  bim  and  recommend  him  to 
life  imprisonment,  then  the  form  would  be, 
'We,  the  jury,  find  the  defendant  guilty,  and 
recommend  that  he  be  imprisoned  in  the  pen- 
itentiary for  and  during  his  natural  life.'  The 
punishment  there,  then,  would  be  imprisonment 
for  and  during  his  natural  life.' 


If 


The  error  assigned  upon  this  instruction 
is  to  the  effect  that  In  it  the  court  failed  to 
inform  the  jury  that  they  had  the  legal  right, 
power,  and  authority  to  make  such  recom- 
mendation, in  the  event  of  a  verdict  of  guilty,, 
for  any  reason  they  deemed  fit  and  proper,  or 
for  no  reason  at  all.  Error  was  further  as- 
signed upon  the  expression  "should  you  con- 
vict him  and  recommend  bim  to  life  Imprison- 
ment,'*  because  it  "implied  a  doubt  in  the 
mind  of  the  court  that  the  Jury  would  recom- 
mend him  for  life  imprisonment,"  and  there- 
fore lessened  the  probability  of  the  Jury  mak- 
ing such  a  recommendation,  and  was  also 
error  because  it  was  an  expression  of  opinion 
on  the  part  of  the  court  that  the  Jury  should 
not  make  such  recommendation.  Prior  to  the 
instruction  now  under  consideration  in  refer- 
esice  to  the  form  of  the  verdict  the  court, 
after  charging  as  to  the  offense  of  murder, 
stated  to  the  Jury: 

"The  punishment  for  persons  convicted  of 
murder  shall  be  death,  but  may  be  confinement 
in  the  penitentiary  for  life  if  the  jury  trying 
the  case  shall  so  recommend. 


ft 


This  language  is  in  the  Penal  Code,  S  83. 
There  are  many  decisions  of  this  court  to 


the  effect  that  the  jury  In  the  trial  of  one 
charged  with  murder  are  invested  by  law 
with  the  right  and  power  of  fixing  the  pun- 
ishment by  recommendation  to  life  imprison- 
ment, and  whether  they  will  so  recommend 
or  not  is  a  matter  entir^  in  their  discretion, 
which  is  not  limited  or  confined  in  any  case. 
In  such  decisions,  however,  instructions  of 
the  trial  Judge  were  under  review,  and  the 
question  was  whether  they  tended  to  limit  or 
confine  the  uncontrolled  discretion  of  the  Jury 
in  respect  to  recommendation  to  life  im- 
prisonment. See  Cohen  v.  State,  116  Ga.  573, 
42  S.  E.  781.  The  instruction  here  com- 
plained of  had  no  tendency  of  that  charac- 
ter, but  was  sufilciently  broad  to  authorize 
the  Jury  to  exercise  their  unlimited  discretion 
as  to  recommendation;  and,  the  section  of 
the  Penal  Code  on  the  subject  having  been 
given  to  them,  we  are  unable  to  perceive  how 
they  were  likely  to  have  been  misled.  If 
further  instruction  as  to  the  unlimited  right 
and  power  of  the  Jury  to  recommend  life  im- 
prisonment was  desired,  an  appropriate  and 
timely  written  request  therefor  should  have 
been  made.  The  assignment  of  error  is  there- 
fore held  to  be  without  merit  Nor  is  the  in- 
struction subject  to  the  criticism  that  the 
Judgd  therein  expressed  or  intimated  any 
opinion  that  the  Jury  should  not  make  a  rec- 
ommendation to  life  imprisonment. 

[2]  2.  Error  is  assigned  upon  the  failure  of 
the  court  to  instruct  the  Jury  as  to  the  law  of 
mutual  combat,  the  movant  contending  that 
there  was  evidence  requiring  an  instruction 
on  that  subject  The  evidence  set  out  in  the 
motion  to  sustain  such  contention  is  to  the 
following  effect:  Mrs.  Gurley,  a  witness  for 
the  defendant,  testified,  in  substance,  that 
Butt,  the  accused,  said  to  Petty,  the  deceased, 
that  Petty  had  killed  the  hogs  of  Butt,  and 
that  he  had  found  them  on  the  branch  that 
morning.  Petty  replied  he  did  not  dispute 
that  Butt  had  found  them,  but  that  he  (Petty) 
did  not  kill  them.  Butt  dfew  a  mark  and 
said  to  Petty,  "If  you  come  to  that  mark,  I 
will  whip  you."  Petty  came  to  the  mark. 
Butt  ran  to  the  woodpUe.  Petty  thereupon 
went  to  the  mark  with  an  open  knife  in  his 
right  hand.  At  the  time  Butt  fired  at  Petty 
the  latter  was  trying  with  his  left  hand  to 
catch  Butt,  and  was  running  towards  him,, 
and  Butt  "kinder"  Jumped  back  in  front  of 
Petty  when  Butt  shot,  and  Petty  liked  to 
have  got  him  before  he  attempted  to  shoot 
him.  At  the  time  Butt  fired  Petty  was  run- 
ning at  him  with  the  knife. 

F.  H.  Anderson,  a  witness  for  the  state> 
testified,  in  part,  substantially  as  follows: 

"Just  before  the  shooting  I  heard  loud  talk- 
ing, and  looked  back  towards  Stroud's  store  and 
saw  Butt  and  Petty  and  Stroud  standing  there. 
Butt  and  Petty  were  in  a  controversy  about 
some  hogs,  it  seemed.  Butt  told  Petty  he  had 
killed  two  of  Butt's  hogs,  and  that  he  had  found 
them  where  Petty  had  buried  them.    Petty  said. 


468 


103  SOUTHEASTERN  BEPOBTEB 


IGa. 


'I  didn't  kffl  them,  and  I  don't  know  who  did 
kill  them;'  and  Butt  walked  down  a  little  ways 
towards  the  front  of  the  post  office,  made  a 
mark  with  a  stick,  and  dared  Petty  to  the 
mark.  Petty  walked  down  in  the  direction  of 
the  mark  yery  deliberately  and  stopped  at  the 
mark;  some  other  words  were  passed  between 
them,  and  Butt  walked  around  to  the  south  and 
turned  back  straight  down  again.  *  *  *  The 
next  time  I  looked  around  was  after  the  shoot- 
ing commenced;  when  the  first  shot  fired  I 
jumped  up  and  turned  and  looked  as  straight 
as  I  could  in  a  very  few  seconds,  and  Ed 
[Butt]  started  running  and  Petty  was  behind 
A  big  sycamore  tree  in  front  of  Stroud's  place, 
Jind  that  obscured  the  yiew  from  me,  and  I 
•didn't  see  Petty  until  he  started  running  after 
Sd,  after  Ed  commenced  shootingj  and  he  ran 
until  he  fell  in  the  street." 

W.  H.  Stroud,  a  witness  for  the  state,  tes- 
tified, in  part,  substantially  as  follows: 

Butt  and  Petty  were  cursing  each  other  all 
the  time  during  the  first,  second,  and  third 
rows.  Butt  didn't  curse  any  more  than  Petty; 
both  cursed  about  the  same;  tbey  got  up  at 
same  time.  Butt  had  his  hand  in  pocket.  Pet- 
ty drew  his  knife. 

The  motion  quotes  a  part  of  the  statement 
made  by  the  accused  to  the  Jury,  as  follows: 

"I  walked  in  front  of  Stroud's  store  and'  Pet- 
ty was  there,  and  I  seen  him  and  said  'Pet- 
ty.' I  said,  *BasB,  did  you  kill  my  hogs?'  and 
the  said,  'No;'  and  I  said,  'Who  did?'  and  he 
said  he  didn't  know  and  intimated  like  he  ^d, 
:and  I  said,  Tou  had  the  boy  to;'  and  he  said, 
'No;  you  are  a  damn  Uar  if  you  think  I  killed 
them;'  and  we  got  into  a  cursing  row,  and  I 
think  I  called  him  a  son  of  a  bitch,  and  I  got 
dad  and  made  a  mark,  and  he  come  at  me  with 
his  knife,  and  I  walked  off  and  went  home; 
jind  I  had  to  come  back  by  that  place,  and  Pet- 
ty was  standing  under  the  trees,  and  I  walked 
•by  him,  and  he  looked  at  me  and  said,  'I  ain't 
.a  God  damn  bit  afraid  of  you;'  and  I  said,  'And 
I  ain't  a  God  damn  bit  afraid  of  you;'  and  about 
that  time  I  says,  'Bass,  I  can  whip  you  a  fair 
ifight;'  and  he  said  'You  are  a  God  damn  liar 
.and  a  damn  black  son  of  a  bitch;'  and  leaped 
,at  me  with  his  knife,  and  I  run  and  seen  he  was 
going  to  catch  me,  and  I  fired  as  fast  as  I 
could  to  stop  him,  and  kept  running  and  he 
Jcept  running  until  he  fell." 

A  part  of  the  Judgment  of  the  court  over- 
ruling the  motion  for  new  trial  is  as  follows: 

"Considering  the  entire  charge  of  the  court, 
the  evidence,  and  defendant's  statement,  the 
motion,  and  as  amended,  is  OTorruled.  During 
the  trial  of  this  case  it  did  not  occur  to  me 
.that  the  mutual  combat  rule  was  involved  and 
•should  be  charged,  and  reading  the  record  now 
it  does  not  seem  so.  The  doctrine  of  self-de- 
fense and  the  fears  of  a  reasonable  man  that 
a  felony  was  imminent  was  the  sole  defense 
made  in  the  trial  by  the  defendant  in  his  state- 
ment, his  evidence,  and  argument  of  counsel. 
From  the  evidence  of  both  sides  it  is  clear 
that  when  the  defendant  made  a  mark  and 
<dared  the  deceased  to  come  to  it  and  called  him 


a  vile  n^me,  that  the  deceased  drew  a  knife 
and  advanced  to  the  mark,  the  defendant  re- 
trjBating,  and  on  the  complaint  of  the  deceased 
the  defendant  retracted  the  vile  epithet,  and 
the  deceased  returned  to  his  former  place,  and 
the  defendant  went  to  his  home,  returning  in 
a  short  time,  and  the  cursing  was  renewed; 
the  defendant  contending  the  deceased  renewed 
it  and  made  at  him  with  a  knife;  that  he  re- 
treated and  when  the  deceased  was  about  to 
overtake  him  and  cut  him  he  shot  to  save  his 
life.  The  state  contended  that  on  the  de- 
fendant returning  from  his  home  that  he  be- 
gan the  cursing;  that  defendant  made  another 
mark  and  dared  the  deceased  to  come  to  it, 
and  that  the  deceased  refused  to  go;  that 
the  deceased  did  not  move  out  of  his  tracks; 
that  the  defendant  called  an  outsider  as  a 
witness  and  shot  the  deceased.  If  there  was 
ever  a  mutual  intent  to  fight  (which  is  doubt- 
ful, as  the  defendant  retreated),  it  was  when 
the  deceased  went  to  the  first  mark.  When  the 
defendant  retracted  the  deceased  retired  by 
going  back  and  declining  to  go  again  when  dared 
by  the  defendant  on  his  return  from  his  home. 
The  deceased  seemed  to  be  on  the  defensive, 
that  is,  by  his  actions  he  indicated  he  would 
protect  himself  if  the  defendant  attacked  him. 
There  was  no  mutual  combat  anywhere  in  the 
defendant's  statement  or  evidence.  £^om  the 
state's  evidence,  if  the  deceased  ever  intended 
to  fight,  it  had  been  abandoned  by  his  retiring 
and  declining  to  accept  the  defendant's  chal- 
lenge." 

In  bis  charge  to  the  Jury  the  Judge  read 
the  entire  section  65  of  the  Penal  Code,  de- 
fining the  offense  of  voluntary  manslaughter, 
and  instructed  the  Jury  as  to  the  essential 
difference  between  the  crime  of  murder  and 
that  of  voluntary  manslaughter,  and  further 
gave  them  the  form  of  verdict  for  voluntary 
manslaughter  in  the  event  the  Jury  should 
find  the  accused  guilty  of  that  offense. 

The  evidence  above  set  forth,  in  our  opin- 
ion, tended  to  sufficiently  raise  the  issue  as 
to  whether  or  not  there  was  a  mutual  com- 
bat between  the  accused  and  the  deceased  at 
the  time  of  the  homicide,  as  to  require  an 
instruction,  without  a  written  request,  aa  to 
the  law  of  mutual  combat  in  connection  with 
that  of  voluntary  manslaughter.  In  Waller 
V.  State,  100  Ga.  320,  28  S.  E.  77,  it  was  heUl: 

"There  being,  on  the  trial  of  an  indictment 
for  murder,  evidence  which,  if  credible,  would 
have  warranted  a  finding  that  the  slayer  and 
the  deceased,  upon  a  sudden  quarrel,  each 
being  armed  with  a  deadly  weapon,  mutually 
engaged  in  a  mortal  combat,  each  using  his 
weapon  and  intending  to  kill  the  other  there- 
with, it  was  the  duty  of  the  Judge,  with  or 
without  a  request,  to  give  in  charge  to  the  fury 
the  law  of  voluntary  manslaughter  as  related 
to  the  doctrine  of  'mutual  combat';  and  the 
omission  to  do  so  is  cause  for  a  new  trial, 
where  the  accused  was  convicted  of  nrarder. 
In  such  a  case  merely  reading  to  the  Jury  the 
sections  of  the  Code  relating  to  manslaughter 
did  not  sufficiently  instruct  them  as  to  the  law 
applicable  to  the  issues  involved.** 
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In  Flndley  ▼.  State,  125  Ga.  579,  54  8.  B. 
106,  it  was  held: 

**Under  the  facta  of  thla  case  the  court  erred 
hi  not  giTing  hi  charge  the  law  of  m^tllal  com- 
bat, or  mntoal  faitent  to  fight.** 

In  that  case  there  was  no  request  to  charge 
on  mutual  combat,  and  in  the  opinion  It  was 
said: 

"Where  the  law  of  mutual  combat  is  eesen- 
tially  for  consideration  in  the  case,  the  charge 
should  Bubmit  it  to  the  jury"  (dthig  Waller  y. 
State,  supra). 

In  Higgs  y.  State,  148  Qa.  136,  95  S.  B.  994, 
it  was  decided : 

'There  was  eyidence  tending  to  show  an 
agreement  between  the  accused  and  the  deceas- 
ed presently  to  fight  without  weapons,  and  aft- 
er commencing  the  fight  the  deceased  attempted 
to  cut  the  accused  ^th  a  knife,  and  at  the 
same  time  the  accused  drew  his  pistol  and  fired 
the  fatal  shot.  The  judge  charged  the  jury 
generally  on  the  law  of  yoluntary  manslaugh- 
ter, but  omitted  entirely  to  charge  the  law  of 
that  offense  as  based  upon  the  theory  of  mu- 
tual combat  or  mutual  intention  to  fight.  BM, 
that  the  omission  was  erroneous.  Findley  y. 
State,  125  Ga.  579(3),  54  S.  B.  106;  Giles  y. 
SUte,  126  Ga.  549,  55  S.  B.  405;  Clements  y. 
State,  140  Ga.  105,  78  S.  B.  7ia'* 

See,  also,  KimbaU  y.  State,  112  Ga.  541,  87 
8.  B.  886. 

From  what  we  haye  said  it  follows  that 
the  court  erred  in  failing,  without  a  request, 
to  charge  as  to  the  law  of  mutual  combat 

[3]  3.  Another  ground  of  the  motion  is  that 
the  court  erred  in  failing  to  instruct  the  jury 
in  accordance  with  the  act  approyed  August 
18, 1919  (Acts  1919,  p.  387),  that  if  they  found 
the  accused  guilty  of  yoluntary  manslaughter 
they  should  prescribe  a  minimum  and  maxi- 
mum term.  As  the  law  of  yoluntary  man- 
slaughter was  inyolyed,  the  court  should 
haye  instructed  the.  jury  as  to  the  proyisions 
of  that  act,  eyen  though  not  requested  to  do 
sa 

[4]  4.  As  the  case  must  be  remanded  for 
another  trial,  it  is  not  necessary  to  pass  on 
the  ground  as  to  the  alleged  disqualification 
of  two  of  the  jurors  who  tried  the  accused, 
as  that  will  not  be  inyolyed  in  the  next  trial. 

[S]  5.  None  of  the  other  grounds  of  the 
motion  is  of  such  character  as  to  require 
elaboration. 

Judgment  reversed. 

All  the  Justices  concur. 

ATKINSON,  J.  (concurring  specially).  It 
is  the  law  that  a  jury  trying  a  defendant  for 
murder  has  the  right  and  power,  in  case 
they  find  him  guilty,  to  recommend  that  he 
be  pimished  by  confinement,  in  the  peniten- 
tiary for  life.  On  this  subject,  after  discos- 
Bing  the  statute  prescribing  the  punishment 
tcT  murder  and  decisions  of  this  court,  it  was 


said  in  Lucas  ▼.  State,  146  Cte.  815  (7),  826, 
91  S.  B.  72,  77: 

''It  thus  appears  from  the  statute,  and  the 
decisions  of  this  court  applying  it,  that  in  all 
cases  of  conyiction  for  murder,  whether  or 
not  the  jury  would  recommend  a  life  impris- 
onment is  within  the  discretion  of  the  jury. 
They  may  do  so  with  or  without  a  reason,  and 
they  may  decline  to  do  so  with  or  without  a 
reason.  They  may  do  so  as  a  matter  of  public 
policy,  or  out  of  mere  sympathy  for  the  pris- 
oner, or  they  may  decline  to  do  so  for  reasons 
of  public  policy,  or  on  account  of  absence  of 
sympathy  for  the  accused.  The  question  of 
recommendation  has  nothing  to  do  with  the  is- 
sue as  to  guilt  or  innocence  of  the  accused. 
The  granting  of  It  in  cases  of  conyiction  is 
mere  matter  of  grace  that  comes  after  guilt  is 
established." 

While  recommendation  to  mercy  is  a  mat- 
ter of  grace  and  comes  after  guilt  is  estab- 
lished, it  is  a  matter  of  graye  lmix)rtance  to 
the  accused.  On  the  trial  of  a  defendant 
charged  with  murder  the  judge  should  clear- 
ly state  to  the  jury  that  in  the  eyent  they 
find  the  defendant  guilty  of  murder  they  haye 
the  right  and  power  in  their  discretion  to  rec- 
ommend that  he  be  punished  by  confinement 
in  the  penitentiary  for  life.  The  instructions 
to  the  jury  dealt  with  in  the  first  diyision 
of  the  opinion  by  implication  charged  the 
principle  aboye  stated.  If  more  explicit  in- 
structions on  the  subject  had  been  desired, 
there  should  haye  been  an  appropriate  re- 
quest to  charge. 


(26  Ga.  App.  888) 
POLHILL   V.  STATE.      (No.    11283.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

June  15,  1920.) 

(8yUahu9  ly  the  Court.) 

Criminal  law  «=»I064(2),  1129(1)— Judgment 
on  demurrer  cannot  be  considered  on  motion 
for  new  trial  on  general  grounds;  overruling 
of  demurrer  oannot  be  considered  without  as- 
signment on  exception  pendente  lite. 

In  this  case  the  judgment  oyerruling  the 
demurrer  cannot  be  considered,  as  there  is  no 
assignment  of  error  upon  the  exception  pen- 
dente lite,  nor  to  the  judgment  oyerruling  the 
demurrer.  A  judgment  upon  the  demurrer  can- 
not be  considered  upon  the  motion  for  a  new 
trial.  The  motion  for  a  new  trial  is  based  on 
the  general  ground  only/  and  we  cannot  say  that 
the  evidence  did  not  authori2e  the  yerdict.  For 
no  reason  assigned  was  it  error  to  overrule  the 
motion  for  a  new  trIaL 

Error  from  CJity  Court  of  Nashville;  W. 
R.  Smith,  Judge. 

Proceeding  by  the  State  against  Lee  Pol- 
hill.  From  the  judgment,  and  the  denial  of 
his;  motion  for  a:  new  trial,  Polhill  brings  er- 
ror!   Affirmed. 


For  other  cases  see  same  topic  and  KEY-NUMBSQ  in  ail  Key-Numbered  DigesU  and  Indexta 
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C.  A.  Ohristlaii  and  Story  &  Story*  cOl  of 
Nashville,  for  plaintiff  in  error. 

J.  H.  Gary,  SoL,  of  NashviUe,  for  the 
State. 

LUKE,  J.    Jadgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(25  Ga.  App.  392) 

DAVIS  V.  STATE.     (No.  11430.) 

(Court  of  Appeals  of  Georgia,  Diyidon  No.  1* 

June  15,  1920.) 

(8yllahu$  by  the  Court.) 

Criminal  law  «=»935( I)— Motion  for  new  trial 
on  general  grounds  properly  denied,  wliere 
verdict  authorized. 

The  motion  for  a  new  trial  contained  only 
the  nsual  general  grounds,  the  verdict  was  an- 
thorized  by  the  evidence,  and  the  court  did  not 
err  in  refusing  to  grant  a  new  triaL 

Error  from  Superior  Oourt^  Muscogee 
Oounty;  G.  H.  Howard,  Judge. 

Proceeding  by  the  State  against  John  Da- 
vis. From  the  judgment,  and  the  denial  of 
his  motion  for  a  new  trial,  Davis  brings  er- 
ror.    Affirmed. 

D.  Lk  Parmer,  of  Columbus,  for  plaintiff  In 
error. 

C.  F.  McLaughlin,  SoL  Gen.,  of  Columbus, 
for  the  State. 

BROYLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


the  defendant  was  not  without  evidence  to  sup- 
port it.  For  no  reason  assigned  was  it  error 
to  overrule  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Nashville;  W. 
R.  Smith,  Judge. 

Shelton  Shaw  was  convicted  of  possession 
intoxicating  liquors  in  violation  of  law, 
his  motion  for  new  trial  was  denied,  and  he 
brings  error.   Affirmed. 

R.  A.  Hendricks,  of  Nashville,  for  plain- 
tiff in  error. 

J.  H.  Gary,  Sol.,  of  Nashville,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 

concur. 


(25  6a.  App.  392) 

SHAW  V.  STATE.     (No.  1 1433.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(SyUabue  by  the  Court.) 

Criminal  law  ^s»9l3(i)— Intoxicating  liquors 
^=» 1 34— Denial  of  new  trial  not  error;  name 
of  intoxicant  Is  Immaterial. 

The  defendant  was  charged  with  having  and 
possessing  intoxicating  liquors  in  violation  of 
the  law.  The  witness  testified  that  the  defend- 
ant possessed  one  barrel  of  "buck,''  which  is 
made  from  com,  syrup,  and  water,  and  tliat 
"buck"  was  intoxicating.  It  makes  no  differ- 
ence by  what  name  an  intoxicant  may  be  known, 
the  question  is  whether  the  liquid  is  an  in- 
toxicant. The  defendant's  evidence  to  the 
effect  that  the  liquid  was  just  for  hog  feed  was 
not  believed  by  the  jury.  The  charge  of  the 
court  was  full  and  fair,  and  the  conviction  of 


(26  Qa.  App.  404) 

MeKINNEY  v.  STATE.     (No.  11482.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1020.) 

(SyUahua  hy  the  Court.) 

Criminal  law  es»730(8)— In  view  of  proseeat- 
Ing  attorney's  remarks  as  to  Intended  perjury 
of  state's  witness,  mistrial  should  have  been 
declared  or  Jury  further  Instructed. 
The  defendant  was  being  tried  for  shoot- 
ing his  wife  with  intent  to  murder  her.  The 
solicitor  general  put  up  the  wife,  who  testified 
that  the  shooting  was  an  accident.  Before  in- 
troducing the  witness,  however,  the  solicitor 
general,  in  a  colloquy  with  the  defendant's  coun- 
sel, in  the  presence  and  hearing  of  the  jury, 
stated:  "I'm  not  going  to  depend  upon  the  tes- 
timony of  the  wife;  she's  not  going  to  swear 
the  truth  about  it"  Counsel  for  the  defend- 
ant objected  to  this  statement,  whereupon  the 
court,  addressing  defendant's  counsel,  said: 
"Well,  the  jury  will  not  be  Influenced  by  any 
remarks  between  the  solicitor  and  counsel  and 
the  court  on  questions  of  evidence."  Subse- 
quently, after  argument  of  counsel  and  after 
the  court  had  charged  the  jury,  and  while  the 
jury  were  considering  the  case,  counsel  for 
the  defendant  moved  for  a  mistrial  because 
of  the  solicitor  general's  remarks.  This  motaon 
was  overruled.  The  jury  returned  a  verdict 
finding  the  defendant  guUty  of  shooting  at  an- 
other. Held,  under  the  circumstances  stated, 
the  court  should  either  have  declared  a  mistrial 
of  the  case,  or  have  recalled  the  jury  and 'ex- 
pressly instructed  them  not  to  consider  the 
improper  remarks  of  the  solicitor  general,  and 
the  failure  so  to  do  necessitates  another  trial 
of  the  case. 

Error  from  Superior  Court,  Fulton  Coun-^ 
ty;    John  D.  Humphries,  Judge. 

Henry  McKinney  was  convicted  of  shooting^ 
at  another,  and  he  brings  error.    Reversed. 

B.  H.  &  Harvey  Hill,  of  Atlanta,  for  plain- 
tiff in  error. 


^=»For  ot&er  cases  see  same  topic  and  KET-Nt7MBER  in  all  Key-Numbered  Disesta  and  Indexes 
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John  A.  Boyldn,  Sol.  Gen.,  and  B.  A.  Ste- 
phens, botb  of  Atlanta,  for  defendant  in  er- 
ror. 

BROYLES,  P.  J.    Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.»  concur. 


<2&  Ga.  App.  400) 

GEORGE  V.  STATE.    (No.  11467.) 

(Court  .of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1&20.) 

(8yUabu9  5y  ih€  Court) 

I.  Burglary  (3=>42(l),46(l)— Criminal  law  <S=s> 
552(3 )»Charge  on  effect  of  recent  posses* 
slon  of  stolen  goods  and  as  to  weight  of  cir- 
cumstantial evidence  held  correct. 

The  special  grounds  of  the  motion  for  new 
trial  complain  that  the  court  erred  in  charging 
the  jury:  (1)  "If  this  defendant  was  found  in 
the  recent  possession  of  any  of  the  goods  taken 
from  the  house  at  the  time  it  was  burglarized, 
if  it  was  burglarized,  and  if  that  is  shown  be- 
yond a  reasonable  doubt,  then  that  is  a  circum- 
stance the  jury  may  consider,  and  that  is  a  cir- 
cumstance from  which  the  jury  may  infer  guilt, 
and  if  that  recent  possession  is  not  explained, 
if  the  jury  believe  that  the  defendant  was  in 
possession  of  some  of  the  stolen  goods  taken 
from  the  house  at  the  time  of  the  burglary,  if 
there  was  a  burglary,  and  that  possession  is 
not  explained  by  a  reasonable  explanation,  then 
from  that  circumstance  alone  the  jury  may  in- 
fer guilt,  but  it  is  for  the  jury  to  say,  after 
all,  whether  that  circumstance  alone,  or  that 
circumstance  in  connection  with  other  circum- 
stances proven  in  the  case,  shows  that  the  de- 
fendant is  guilty,  and  excludes  every  other  rea- 
sonable hypothesis  except  his  guilt."  (2)  'The 
defendant  in  this  case  contends  that  he  did  not 
break  and  enter  the  house,  that  he  did  not  have 
any  of  the  goods,  and  that  he  was  not  in  pos- 
session of  any  of  the  goods.  I  charge  you  that, 
before  you  would  be  authorized  to  convict  in 
this  case,  you  must  believe  he  was  in  posses- 
sion of  some  of  the  goods  taken  from  the  house, 
and  you  must  believe  that  the  circumstance 
with  other  circumstances  proven  in  the  case, 
if  you  believe  that  it  is  proven  that  he  had 
possession  of  any  of  the  goods,  excludes  every 
reasonable  hypothesis,  except  that  he  is  the 
person  that  broke  and  entered  the  house,  if  the 
house  was  broke  and  entered  as  alleged  in  the 
indictment.  As  I  said,  this  case  must  be  made 
■out  beyond  a  reasonable  doubt,  and  the  facts 
proven  must  exclude  every  reasonable  hypothe- 
sis except  the  guilt  of  the  accused.**  Both  ex- 
cerpts state  the  law  correctly,  and  the  court 
•did  not  err  in  giving  them  in  charge.  See 
Davis  V.  State,  76  Ga.  16;  Mangham  v.  State, 
^7  Ga.  549  (1),  and  cases  dted  on  page  551,  13 
S.  E.  on  page  558;  Rutland  v.  State,  90  Ga.  102, 
15  S.  £.  813  (1) ;  Mosley  v.  SUte,  11  Ga.  App. 
303,  75  S.  E.  144  (2). 


2.  Denial  of  new  trial. 

There  Is  ample  evidence  to  support  the  find- 
ing of  the  jury,  and  the  court  did  not  err  in 
overruling  the  motion  for  a  new  trial. 

4 

Error  from  Superior  Court,  Bibb  (}ounty; 
H.  A.  Mathews,  Judge. 

John  George  was  convicted  of  an  offense, 
his  motion  for  a  new  trial  was  overruled,  and 
he  brings  error.    Affirmed. 

John  R.  Cooper  and  W.  O.  Cooper,  Jr., 
both  of  Macon,  for  plaintiff  in  error. 

Chas.  H.  Garrett,  Sol.  Gfen.,  of  Macon,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affbrmed. 

BROyiiES.  C.  J.,  and  LUKE,  J.,  concur. 


(25  Qa.  App.  414) 
LOVEJOY  V.  LAMAR.     (No.  11242.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 

June  16,  1920.) 

(SyllabM  hy  ihe  Oowri.) 

1.  Appeal  and  error  ^=s>\  198— Referenee  held  a 
compliance  with  directions  en  remand. 

When  this  case  was  first  tried  before  this 
court  (20  Ga.  App.  490,  93  S.  E.  153),  the 
judgment  of  the  trial  court  was  reversed  and 
the  case  remanded,  with  direction  that  ''the 
case  be  recommitted  to  the  auditor,  in  order 
that  he  may  return  a  specific  finding  upon  the 
isJsoe  of  ratification,  as  made  by  the  pleading$ 
and  evidence,**  (Italics  ours.)  After  this  rul- 
ing, and  when  the  case  was  again  reached  in 
the  superior  court,  the  judge  by  order  referred 
the  case  to  the  auditor,  *Vilh  direction  that 
the  said  auditor,  from  the  pleadings,  testimony 
already  introduced,  and  the  record  in  said 
case,  amend  his  findings  and  clearly  show  in  his 
said  findings  whether  or  not  the  said  Mrs. 
Cornelia  Lamar  at  any  time  ratified  the  making 
of  the  loan  of  her  funds  to  the  Lovejoy  Com- 
pany by  said  defendant."  To  this  order  coun- 
sel for  defendant  excepted,  and  ''assigns  the 
same  as  error,  and  says  that  the  court  erred 
in  limiting  the  re-referring  or  recommitment 
aforesaid,  but  should  have,  by  appropriate  or- 
der, recommitted  the  case  generally  to  the  audi- 
tor." There  is  no  merit  in  this  exception,  for 
the  order  re-referring  the  case  was  in  complete 
accord  with  the  direction  given  by  this  court, 
referred  to  above. 

2.  Appeal  and  error  ^s»tOOI( I)— Verdict  held 
supported  by  some  evidence. 

Upon  the  hearing  of  the  case  after  the 
recommitment,  the  auditor  found  as  follows: 
"I  dnd  that  the  plaintiff,  Mrs.  0)melia  Lamar, 
never  at  any  time  ratified  the  lending  of  her 
funds  to  the  Lovejoy  Company  by  defendant, 
T.  E.  Lovejoy.'*  To  this  finding  the  defend- 
ant filed  exceptions  of  fact,  and  the  issue  thus 
raised  was  submitted  to  a  jury,  which  sustained 


^=»For  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Disests  and  Indexes 
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the  finding  of  the  auditor.  This  court  cannot 
say,  as  a  matter  of  law,  that  there  ia  no  eyi- 
dence  to  support  the  yerdict  of  the  Jury,  and 
the  judgment  refusing  a  new  trial  is  affirmed. 

Error  from  Superior  Oonrt,  Pulaski  Coon- 
ty;  E.  D.  Graham,  Judge. 

Action  by  Cornelia  Lamar  against  T.  E. 
Lovejoy.  Judgment  for  plaihtifP,  motion  for 
new  trial  denied,  and  defendant  brings  error. 
Affirmed* 

H.  E.  Coatee,  of  Hawklnsvllle,  and  Hall  & 
Grice  and  Chas.  J.  Bloch,  all  of  Macon,  for 
plaintiff  in  error. 

H.  F.  Lawson,  of  Hawkinsyille,  for  defend- 
ant In  error. 

BLOODWORTH,  J.    AfDrmed. 

BBOYLES,  C.  J.,  and  LUKE,  J.,  ooncor. 


(»  Ga.  App.  884) 

PHIPPS  V.  GULP  REPINING  CO. 

GULP  REPINING   CO.  V.  PHIPPS. 

(Nos.  11334,  11335.) 

(Court  of  Appeals  of  Georgia,  DlTiaion  No;  L 

June  15,  1020.) 

(ByUdbui  hy  the  Court.) 

Directed  vardlet 

The  court  did  not  err  in  directing  a  Terdict 
for  the  defendant 

Error  from  Superior  Court,  Whitfldd 
County;  M.  C.  Tarrer,  Judge. 

Action  by  M.  C.  Phipps,  by  next  friend, 
against  the  Gulf  Befining  Company.  Judg- 
ment for  defendant  on  a  directed  verdict, 
and  plaintiff  brings  error,  and  defendant 
takes  cross-bill  of  ezoeptions.  Affirmed  on 
main  bill  of  exceptions,  and  cross-bill  dis- 
missed. 

Maddox,  McCamy  A  Shumate,  of  Dalton, 
for  plaintiff  in  error. 

W.  Carroll  Latimer,  of  Atlanta,  and  O.  D. 
McCutchen  and  F.  K.  McCutchen,  both  of 
Dalton,  for  defendant  in  error. 

BLOODWOBTH,  J.  Judgment  on  main 
bill  of  exceptions  affirmed;  cross-bill  dis- 
missed. 

BBOYLBS,  C  J^  and  LUKE,  J.,  concur. 


(S  Ga.  App.  40B) 
JONES  V.  STATE.    (Na.  11476.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  L 

June  15,  1920.) 

(8vlUiJm9  hv  ih€  Oovrt.) 

I.  Criminal  law  <e=»828— Without  timely  writ- 
ten request,  failure  to  charge  on  orediblilty 
of  witnesses  not  rsverslMe  error. 

"In  the  absence  of  a  timely  written  request, 
the  failure  to  charge  upon  the  credibility  of 
witnesses,  the  mode  of  impeacfament,  or  the 
weight  that  should  be  given  to  the  testimony  of 
witnesses  successfully  impeached  will  not  be 
reversible  error."  Smith  T.  State,  7  Gisu  App. 
710,  67  S.  E.  1048(2). 


2.  Criminal  law  «ss>l087(l),  1092(11)  —  A 
ground  of  exoeptlon  to  remariis  of  counsel 
held  unapproved  and  not  reviewable. 

"When  an  exception  is  taken  to  alleged 
improper  remarks  of  the  solicitor  general  in 
the  argument  of  the  case,  and  the  court  quali- 
fies it  by  the  statement  that  he  did  not  hear 
the  remarks,  and  therefore  cannot  say  whether 
the  ground  is  true  or  not,  this  leaves  the 
ground  unapproved,  and  prevents  its  considera- 
tion by  this  court."  Lewis  v.  State,  7  Ga.  App. 
56,  65  S.  E.  1072. 

/^Improper  remarks  by  the  solicitor  general, 
unrebuked  by  the  judge,  will  not  work  a  re- 
versal of  the  Judgment  in  this  case,  as  no  ob- 
jection was  made  and  no  ruling  of  the  court 
invoked."  Hemdon  v.  State,  111  Ga.  178(3), 
181(8),  86  S.  E.  634(3),  635(3),  and  cases  dted. 

The  principle  aUnounced  in  each  of  the  above 
rulings  is  applicable  to  the  second  special 
ground  of  the  amendment  to  the  motion  for 
a  new  trial. 

3.  Suffldeiiey  of  evldenee. 

The  evidence  supports  the  verdict. 

Error  from  City  Court  of  Oglethorpe;  R, 
L.  Cte^r,  Judge. 

Proceeding  between  the  State  and  Will 
Jones.  From  the  Judgment  and  the  overrul- 
ing of  his  motion  for  new  trial,  Jones  brings 
error.    Affirmed. 

Gilbert  C.  Robinson,  of  Montezuma,  for 
plaintiff  in  error. 

John  B.  Guerry,  SoL,  of  Montezuma,  for 
the  SUte. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  LUKE,  J.,  concur. 


^s»For  othv 
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(K  Ga.  App.  S86) 

FIELDS  tt  cl.  ¥.  SHORES-MUELLER  CO. 

(N6.  11439.) 

(Court  of  Appeals  of  Georgia,  Di^iaion  Mo.  1. 

June  16»  1920.) 

(8yUdbu9  &v  the  Court) 

1.  Guaranty  ^=>77(l)— No  aoMon  agalost  guar* 
antor  until  principal's  default. 

Ordinarily,  before  an  action  can  be  main- 
tained against  a  guarantor,  it  must  be  shown 
that  the  prindpal  is  unafile  to  perform.  Manrjr 
▼.  Waxelbaum,  108  Ga.  14,  83  S.  B.  701;  Mns* 
grove  y.  Luther  Publishing  Go.,  5  Ga.  App.  279, 
68  a  E.  62. 

(a)  The  decision  in  Fouche  t.  Cherokee  Ka- 
tional  Bank,  18  Ga.  App.  569,  90  S.  E.  102, 
and  the  authorities  there  dted,  apply  to  un- 
dertakings of  a  different  character  from  that 
involved  in  the  instant  case. 

2.  New  trial  ^=s>70— Should  be  granted  where 
vsrdfct  Is  not  sustained  by  evidraotf. 

This  was  a  suit  against  guarantors,  and, 
while  the  insolvency  of  the  principal  was  alleged 
bk  the  petition,  there  was  no  evidence  what- 
ever to  sustain  that  allegation.  The  verdict 
against  the  guarantors  was  therefore  unsup- 
ported by  the  evidence,  and  the  court  erred  in 
overruling  the  motion  for  a  new  triaL 

8.  Motion  for  new  trial. 

In  view  of  the  above  ruling,  it  is  unneces- 
sary to  consider  the  special  grounds  of  the  mo- 
tion for  a  new  trial. 

En-or  from  City  Court  of  Sylvester;  C.  W. 
Monk,  Judge. 

AiCtion  by  the  Shores-Mueller  Company 
against  W.  H.  Fields  and  others.  Judgment 
for  plaintiff,  motion  for  a  new  trial  denied, 
and  defendants  bring  error.    Reversed. 

J.  J.  Forehand,  of  Sylvester,  for  plaintiffs 
In  error. 

Passmore  &  Forehand,  ot  Sylvester,  for  de- 
fendant in  error. 

BROYLES,  C.  J.    Judgment  reversed. 
LUKE  and  BLOOD  WORTH,  JJ.,  concur. 
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(85  Oft..App.  S8S) 

CRUTCHFIELD  v.   GREEN.      (No.    11320.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15, 1920.) 

(8ytlabu9  hy  the  Court,) 

Appeal  and  error  ^=»987  (2)— Approved  verdict, 
supported  by  some  evidence,  cannot  be  dls- 
tnrbed. 

'*Thi8  court,  by  the  constitutional  amend- 
ment creating  it,  is  limited  in  jurisdiction  to 
.the  correction  of  errors  in  law  alone,  and  there- 
fore has  no  power  to  grant  a  new  trial  on  the 
ground   that  the  verdict  is  strongly  contrary 


to  the  weight  of  evidence,  if  there  is  any  evi- 
dence at  all  to  -support  it.'*  Collins  v.  Broom, 
21  Ga.  App.  420,  94  &  B.  645,  and  cases  cited. 
In  the  order  overruling  the  motion  for  new 
trial  the  judge  said:  "No  error  of  law  is  com- 
plained of,  and  the  evidence  authorised  the 
verdict,  and  under  the  law  and  facts  of  this 
case  I  do  not  feel  authorized  to  set  aside 
the  verdict**  The  trial  judge,  who  has  some 
discretion  in  setting  aside  a  verdict  on  con- 
flicting evidence,  having  refused  a  new  trial, 
and  no  error  of  law  having  been  committed, 
this  court  has  no  authority  to  interfere. 

Error  from  Superior  (}ourt,  Jones  (bounty ; 
J.  B.  Park,  Judge. 

Action  between  R.  U  Crutchfleld  and  J.  B. 
Green,  administrator.  Judgment  for  the  lat- 
ter, and  the  former  brings  error.   Affirmed. 

J.  C.  Barrow,  of  Gray,  for  plaintiff  in  error. 
F.  Holmes  Johnson,  of  Gray,  for  defendant 
in  error. 

BL(X)DWORTH,  J.    Judgment  affirmed. 

BROYIiES,  a  Jn  and  LUKB,  J.,  concur. 


(26  Ga.  App.  878) 
HARRIS  V.  ADAMS.    (No.  10471.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1020.) 

(Byllabus  hy  the  Court.) 

I.  Answers  to  certiflsd  question. 

"Where  an  instrument  purporting  to  be  a 
will  is  duly  probated  in  common  form  in  pursu- 
ance of  Civil  Code,  |  8855,  and  letters  testament 
tary  are  duly  issued  to  the  executor  nominated 
in  the  will,  and  recorded  as  provided  by  the 
statute,  the  executor  may  proceed  with  the  reg- 
ular administration  of  the  estate.  Maund  v. 
Maund,  04  Ga.  479,  20  S.  E.  360.  Where  an  ex- 
ecutor has  qualified  after  the  probate  of  the 
wHl  in  common  form  in  the  manner  indicated 
above,  and,  after  more  than  12  months  have 
expired  since  the  qualification  of  the  executor, 
a  creditor  of  the  estate  institutes  a  suit  against 
the  executor  to  recover  a  debt  created  by  the 
testator,  the  institution  of  the  suit  is  not  pre- 
mature. 

"(a)  The  facts  that,  before  the  probate  of 
the  will  in  common  form,  an  application  had 
been  presented  to  the  court  of  ordinary  to  pro- 
bate the  paper  in  solemn  form,  and  a  caveat 
had  been  filed  to  such  probate,  and  a  judgment 
rendered  by  the  court  of  ordinary  setting  up 
the  will,  and  an  appeal  entered  from  a  judg- 
ment of  the  court  of  ordinary  to  the  superior 
court,  and  the  suit  by  the  creditor  was  insti- 
tuted within  less  than  12  months  after  the  judg- 
ment probating  the  will  in  solemn  form,  would 
not  affect  the  case.  If,  pending  the  application 
to  probate  the  will  in  solemn  form,  the  ordi- 
nary had  merely  appointed  as  temporary  admin- 
istrator the  person  nominated  in  the  will  as  ex- 
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ecutor,  as  provided  in  OIt.  Code  1910,  S  3M3, 
par.  10,  a  different  qnestion  would  arise." 

2.  Judgment  !■  aooord  with  ruling. 

The  foregoing  is  the  answer  of  the  Supreme 
Court  (in  108  S.  B.  229)  to  a  question  certified 
by  this  court,  and  under  the  ruling  there  made 
the  trial  court  erred  in  sustaining  the  defend- 
ant's plea  in  abatement,  which  set  up  that  the 
suit  was  prematurely  brought. 

Error  from  Superior  Court,  Washington 
County;   R.  N.  Hardeman,  Judge. 

Suit  by  W.  M.  Harris  against  J.  S.  Adams, 
executor.  Defendant's  plea  in  abatement 
sustained,  and  plaintiff  brings  error.  Re- 
versed, In  conformity  to  answer  by  the  Su- 
preme Court  GL03  S.  R  229)  to  a  certified 
question. 

Jordan  &  Harris,  of  SandersvUle,  for  plains 
tiff  Ip  error. 

E}yans  &  Evans,  of  Sandersvllle,  for  defend- 
ant In  error. 

LUKE,  J.    Judgment  reversed. 

BROTLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


(26  Qa.  Appw  S8») 

CURRIE  V.  STATE.    (No.  11449.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15, 1920.) 

(iiyUdUu9  ly  the  Oauri.) 

Denial  of  ohango  of  venue  held  not  abuse  of 
discretion. 

On  the  hearing  of  the  motion  to  change  the 
venue  in  this  case,  wherein  the  defendant  was 
charged  with  murder,  there  was  evidence  that 
he  could  get  a  fair  trial  in  the  county  in  which 
it  was  alleged  that  he  committed  the  crime,  and 
that  he  would  be  in  no  danger  of  bodily  harm, 
and  from  a  careful  examination  of  the  record 
this  court  cannot  say  that  the  judge  who  heard 
the  evidence  and  denied  the  motion  abused  the 
discretion  with  which  he  is  by  law  charged. 

Error  from  Superior  Court,  Toombs  Coun- 
ty;   B.  N.  Hardeman,  Judge. 

Lee  Currie  was  prosecuted  for  murder, 
his  motion  for  a  change  of  venue  was  denied, 
and  he  brings  error,    Aflk'med. 

Giles  &  Sharpe,  of  Lyons,  for  plaintiff  In 
error. 

Lankford  &  Rogers,  of  Lyons,  and  Walter 
F.  Grey,  Sol.  Gen.,  of  Swalnsboro,  for  the 
State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWOBTH,  J., 
concur. 


(95  Ga.  App.  406) 

DUGGAR  ot  al.  v.  STATE.    (No.  11490.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1* 

June  16,  1920.) 

(SyUdbui  by  the  Court.) 

Proper  charge. 

The  excerpt  from  the  charge  of  the  court 
complained  of,  when  considered  in  connection 
with  the  entire  charge,  contains  no  harmful 
error,  and  the  verdict  was  amply  authorised 
by  the  evidence. 

9i^<>r  ff om  Superior  Court,  Murray  Coun- 
ty; M.  C.  Tarver,  Judge. 

Proceeding  by  the  State  against  Frank 
Duggar  and  others,  and  from  the  judgment 
they  bring  error.    Affirmed. 

H.  H.  Anderson,  of  Chatsworth,  for  plain- 
tiffs in  error. 

Joe  M.  Lang,  SoL  Gen.,  of  Calhoun,  for  the 
State. 

BROTLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(26  Oa.  App.  S89> 

CONNER   V.   FARMERS'    &    MERCHANTS' 
BANK  OF  BREWTON.    (No.  1 1347.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(SyUdbut  by  the  Oovrt.) 

Companion  ease. 

This  case  is  controlled  by  the  case  of  Owens 
V.  Bridges,  13  Ga.  App.  419,  79  N.  E.  225  (1), 
and  cases  dted.  The  judgment  rendered  in 
favor  of  the  plaintiif  waa  proper,  and  it  was 
Dot  error  to  overrule  the  motion  for  a  new  trial. 

Error  from  City  Court  of  Dublin;  B.  D. 
Flynt,  Judge. 

Action  by  the  Farmers'  &  Merchants'  Bank 
of  Brewton  against  Mrs.  C.  H.  Conner. 
Judgment  for  plaintiff,  motion  for  new  trial 
denied,  and  defendant  brings  error.  Af- 
firmed. 

W.  A.  Dampier  and  J.  A.  Merritt,  both  of 
Dublin,  for  plaintiff  in  error. 

Larsen  &  Crockett,  of  Dublin,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  afiOrmed. 

BBOYLBS,  C.  J.,  and  BLOODWOBTH,  J., 
concur. 
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(26  Oa.  App.  8M) 

ADAMS  V.  STATE.     (No.  11437.) 

(Court  ol  Appeals  of  Oeorgia,  Division  No.  1. 

June  15,  1920.) 

(ByUabuM  &y  ihe  Court.) 

Overralfno  of  amended  motion  for  new  trial 
field  not  error. 

The  sole  assignment  ^of  error  in  the  bill  of 
exceptions  is  to  the  overruling  of  the  amend- 
ment to  the  motion  for  a  new  trial,  which  was 
based  upon  the  alleged  relationship  within  the 
prohibited  degree  of  one  of  the  jurors  to  the 
deceased  (whom  the  defendant  was  convicted 
of  slaying),  and  another  of  the  jurors  to  a 
named  person  who  had  contributed  to  a  fund 
to  employ  counsel  to  assist  in  the  prosecution  of 
the  defendant  Under  the  facts  of  tiie  case, 
this  court  cannot  determine  that,  as  a  matter 
of  law,  the  alleged  relationship  was  so  clearly 
established  that  the  trial  judge  erred  in  over- 
ruling the  motion  for  a  new  trial.  See,  in  this 
connection,  Davis  v.  State,  150  Oa.  — ,  102  S. 
B.  445. 

Error  from  fciuperlor  Court,  Coffee  County; 
J.  I.  Stunmerall,  Judge. 

Qulncy  Adams  was  convicted  of  an  offense, 
his  motiOD  for  a  new  trial  was  denied,  and 
he  brings  error.    Affirmed. 

C.  A.  Ward,  R.  B.  Chastain,  and  Casey 
Tbigpen,  all  of  Douglas,  for  plaintiff  In  error. 
.  A.  B.  Spence,  Sol.  Gen.,  of  Waycross,  and 
F.  Willis  Dart,  of  Douglas,  for  the  State. 

BBOYLES,  C.  J.    Judgment  affirmed. 

LUKB  and  BLOOD  WORTH,  JJ.,  concur. 


(114  S.  C.  141) 

SOUTHERN  TEXTiLE  MACHINERY  CO.  V. 
PiEDMONT  &  N.  RY.  CO.    (No.  10408.) 

(Supreme  Court  of  South  Carolina.    May  12, 

1920.) 

« 

1.  Carriers  ^s»l85(l)— Presomptlon  tliat  ter- 
minal barrier  oaused  damage  can  be  rebutted. 

Rule  that  terminal  carrier  is  responsible 
for  damaged  condition  in  wliich  goods  are  de- 
livered operated  only  until  carrier  proves  that 
it  did  not  do  the  damage. 

2.  Carriers  ^=»I85(I)  —  Held  not  chargeable 
with  presumption  that  It  wrought  damage, 
where  other  carrier  switched  car  to  plaintiff's 
warehouse. 

Where  defendant  carrier  delivered  sealed 
car  to  other  carrier,  to  he  switched  a  sliort 
distance  to  plaintiff's  warehouse,  and  tho  other 
carrier  received  no  part  of  the  through  freight, 
but  charged  defendant  for  switcliing,  defend- 
ant was  not  the  last  carrier,  and  so  was  not 
chargeable  with  the  presumption  that  it 
wrought  the  damage. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  I.  W.  Bowman,  Judge. 

Action  by  the  Southern  Textile  Machinery 
Company  against  the  Piedmont  &  Northern 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.    Reversed. 

Haynsworth  &  Haynsworth,  of  Greenville, 
for  appellant* 

Sirrine  &  Nettles  and  Martin  &  Blythe,  all 
of  Greenville,  for  .respondent 

GAGE,  J.  The  plaintiff  had  a  verdict  and 
Judgment  for  damage  to  a  lot  of  mill  machin- 
ery which  the  defendant,  amongst  others,  car- 
ried. The  initial  carrier  from  Fall  River, 
Mass.,  was  the  New  York,  New  Haven  & 
Hartford ;  thence  by  other  carriers,  the  Sea- 
board Air  Idne  being  one  of  them,  to  Green- 
wood, S.  C;  thence  by  the  defendant  com- 
pany to  Riverside  Junction,  a  point  near  the 
city  of  Greenville;  thence  by  the  Southern 
Railway,  over  its  trades,  to  the  plaintiff's 
warehouse  in  the  city  of  Greenville. 

The  machinery  was  a  carload  lot,  with  un- 
broken seals,  the  whole  distance  from  £^11 
River  to  Greenville.  There  is  no  dispute  about 
the  damage  to  the  property ;  the  only  dispute 
is  about  the  agency  which  accomplished  the 
damage.  The  testimony  does  not  show  what 
agency  did  the  damage ;  it  only  tends  to  show 
that  when  the  machinery  left  Fall  River  it 
was  intact,  and  when  it  arrived  at  the  plain- 
tiff's warehouse  it  was  the  contrary.  The  dis- 
tance betwixt  the  termini  is  about  2,000  miles ; 
the  distance  from  Greenwood  to  Greenville  is 
about  60  miles. 

[1]  To  fix  the  damage  on  the  defendant,  the 
plaintiff  relies  on  the  rule  we  laid  down  in 
WiUett  V.  So.  Railway,  66  S.  C.  478,  45  S.  E. 
93,  and  again  followed  in  Eastover  v.  A.  C. 
I/.,  99  <S.  C.  473,  83  S.  E.  599.  That  is  a  rule 
of  convenience,  and  of  necessity,  as  well ;  but 
it  operates  only*  until  the  terminal  carrier 
proves  that  not  to  be  true  which  is  assumed 
to  be  true. 

In  the  instant  case,  however,  the  defend- 
ant denies  that  it  was  the  last  carrier,  and 
that  the  rule  has  therefore  no  application  to 
it  The  testimony  does  show  that  at  River- 
side Junction,  which  locality  is  a  short  dis- 
tance from  the  plaintiff's  warehouse,  the  seal- 
ed car  was  put  Into  the  hands  of  another  car- 
rier, and  that  such  carrier  transported  the 
car  over  its  tracks  for  a  short  distance  to  the 
plaintifiTs  warehouse.  The  defendant  thus 
seeks  to  save  itself  from  the  presumption, 
and  the  consequences  of  It,  of  being  the  last 
person  to  have  had  the  custody  of  the  car. 

In  answer  to  that  contention  the  plaintiff 
says  that  the  testimony  establishes  the  fact 
that  the  other  carrier  only  '*s\. Itched"*  the 
car  over  its  tracks  for  the  defendant  for  a 
compensation  of  $2,  and  that  the  other  car- 
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rler  got  no  part  of  the  throngh  freight  charg- 
es, and  from  that  circomstance  the  plaintiff 
draws  the  conclusion  of  law  that  the  other 
carrier  was  not  at  all  the  last  connecting  car- 
rier of  the  car,  but  was  merely  an  agency  of 
the  defendant  company  to  carry  the  car  to 
its  ultimate  destination.  The  trial  court  left 
It  to  the  Jury  to  find  who  was  last  carrier. 

It  is  not  denied  by  the  plaintiff,  but  is  ad- 
mitted, that  the  car  was  ''switched"  over  the 
tracks  of  another  carrier  from  Riverside 
Junction  to  the  plaintiff's  warehouse.  The 
issuable  fact  is,  What  responsible  agency  did 
the  switching?  which  is  but  another  name  for 
carrying.  The  other  carrier,  it  is  true,  got 
no  part  of  the  through  freight  charges;  but 
that  circumstance  does  not  conclusively  fix 
the  character  of  its  service.  The  other  car- 
rier got  its  remuneration  from  another 
source,  fixed  by  another  agency  than  the 
plaintiff's  contract  with  the  initial  carrier,  as 
evidenced  by  the  bill  of  lading. 

The  testimony,  beyond  a  reasonable  doubt, 
for  there  Is  none  to  the  contrary  of  it,  es- 
tablishes how  the  other  carrier  came  to  take 
hold  of  the  car  and  to  charge  $2  for  the  serv- 
ice of  switching ;  it  was  pursuant  to  a  rule  of 
the  Interstate  Commerce  Ck>mmisslon.  It  is 
plain,  therefore,  that  the  other  carrier  was 
not  acting  for  the  defendant,  but  was  acting 
pursuant  to  the  direction  of  another  author- 
ity. 

[2]  In  that  view  the  defendant  was  not  the 
last  carrier,  and  is  therefore  not  chargeable 
with  the  presumption  that  it  wrought  the 
damage.  A  verdict  ought  to  have  been  di- 
rected for  the  defendant,  and  must  yet  be. 

The  judgment  is  reversed. 

6ART,  a  J.,  and  HYDBICK,  WATTS,  and 
FRASEB,  JJ.,  concur. 


(114  8.  C.  1S9) 

ROSE  V.  SOUTHERN  RY.  CO.  et  al. 
(No.  10419.) 

(Supreme  CJoUrt  of  Sonth  GarollDa.  'June  28, 

1920.) 

I.  Railroads  ^s»5i/2,  New,  vol.  6A  Key-No. 
Series— Servloe  of  process  during  federal  eon- 
trol  held  Invalid. 

The  fact  that  the  government  operated  the 
railroads  under  their  distinctive  names  did  not 
have  the  effect  of  conferring  upon  the  operat- 
ing officers  or  employes  a  dual  capacity  of  agent 
both  for  the  government  and  for  the  corpora- 
tion, employes  being  agents  only  for  the  Direc- 
tor General  of  Railroads,  and  service  of  sum- 
mons and  complaint  upon  such  employe  was 
not  service  upon  the  railway. 


Appeal  from  Common  Fleas  Circuit  Court 
of  Sumter  County;   John  S.  Wilson,  Judges 

Action  by  Seaborn  Rose  against  the  South- 
em  Railway  Company  and  Walker  D.  ^ines^ 
Director  Cteneral  of  Railroads.  Judgment 
for  plaintiff,  and  defendant  Railway  aj^peals. 
Reversed. 

W.  D.  Bamett,  and  M.  G.  McDonald,  both 
of  Columbia,  for  appellant 

Marion  W.  Seabrook,  of  Sumter,  for  re* 
spondent. 

WA!Prs,  J.  This  Is  an  appeal  from  an  or- 
der of  his  honor  Judge  Wilson,  refusing  to 
set  aside  the  service  of  summons  and  com- 
plaint made  upon  the  Southern  Railway 
Company. 

The  exceptions  raise  the  issues : 

"Is  the  defendant  Southern  Railway  Com- 
pany liable  to  be  sued  in  this  action,  or  should 
the  action  be  brought  exclusively  against  the 
Director  General  of  Railroads?" 

"Was  J,  A.  McClure»  at  the  time  of  the  serv- 
ice of  the  summons  and  complaint  upon  him, 
an  agent  or  employe  of  Southern  Railway  Com- 
pany, or  was  he  at  such  time  an  agent  solely 
and  only  of  the  United  States  government  in 
operation  of  said  railroad,  through  the  Direc- 
tor (General  of  Railroads?** 

The  cause  of  action  arose  during  the  feder^ 
al  control  and  the  Director  General  was  in 
operation  of  the  Southern  Railway  Ompany, 
and  the  case  of  Castle  v.  Southern  Railway 
Cou,  90  S.  B.  846,  is  controlling  on  the  ques- 
tion of  agency. 

The  fact  that  the  government  operated  the 
railroads  under  their  distinctive  names  did 
not  have  the  effect  of  conferring  on  the  op- 
erating officials  or  employes  a  dual  capacity 
of  agent  both  for  the  government  and  for  the 
corporation.  Harmon  y.  Hines,  Director  Gen- 
eral of  Railroads,  101  S.  E.  026. 

His  honor  was  In  error  in  deciding  at  the 
time  of  service  upon  him  that  McClure  was 
the  agent  of  the  Southern  Railway  (Company. 

This  action  is  delusively  against  the  Direc* 
tor  General  of  Railroads.  It  Is  no  longer  an 
open  question,  having  been  passed  on  by  this 
court  in  Castle  t.  Railway  Ck>.,  00  S.  B.  846, 
Jackson-Tweed  lAimber  Co.  v.  Southern  Rail- 
way Co.,  101  S.  E.  024,  and  Harmon  v.  South- 
em  Railway  (}o.,  supra,  and  Grant  v.  Hlnes^ 
Director  General,  102  S.  B.  854,  by  Justice 
Fraser,  April  14,  1020. 

The  judgment  is  that  the  order  appealed 
from  is  reveztKd. 

GARY,  a  J.,  and  HYDRICK,  FRASER, 
and  GAGE,  JJ.,  concur. 
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BARROW  V.  QOWDY.    (No.  10415.) 

(Supreme  Ck»iirt  of  Sonth  Carolina.    June  28, 

1020.) 


Vonve  ^s»5(l)— AotlOR  for  speoMo  ptrformanoe 
laid  is  county  where  land  looatod. 
Under  Code  Giv.  Proa  1912,  f  172,  yenue 
of  an  action  for  specific  performance  ia  prop- 
erly laid  in  the  county  where  the  land  ia  lo- 
cated, notwithstanding  the  defendant  was  a 
resident  of  another  county. 


(108  8.B.) 

cause  of  action  is  not  deemed  to  haye  accrued 
until  discoTery  of  the  fraud,  it  is  essential,  in 
action  for  equitable  relief  on  the  ground  of 
fraud,  brought  more  than  six  years  after  the 
occurrence,  to  allege  that  fraud  was  not  dis- 
covered until  within  the  six-year  period,  and 
the  burden  is  on  defendant  to  show  that  plain- 
tiif  had  knowledge  of  the  fraud,  or  of  such 
facts  as  would  haye  led  to  knowledge  if  pur- 
sued with  reasonable  diligence. 


Appeal  from  Common  Pleas  Ciircolt  Court 
of  Clarencloii  County;  W.  H.  Townsend, 
Judge. 

Action  by  J,  M.  Barrow  against  S.  W. 
Gowdy.  From  an  order  denying  a  motion  for 
cbange  of  venue^  defendant  appeals.  Af- 
firmed. 

Arrowsmlth,  Moldrow,  Bridges  &  Hicks,  of 
Hlorence,  for  appellant 
W.  C.  DavlSi  of  Manning,  for  respondent 

WATTS,  J.  The  sole  question  raised  by 
this  appeal  is  whether  the  county  designated 
for  the  purpose  of  trying  the  action  in  the 
complaint  is  the  proper  county  or  not 

The  defendant  Is  a  resident  of  Florence 
oounty,  and  plaintiff  is  seeking  specific  per- 
formance of  a  contract  to  convey  land  situ- 
ate In  Clarendon  county  and  brought  -  his 
suit  for  specific  performance  In  the  court  of 
common  pleas  for  Clarendon  county.  A  mo- 
tion was  made  before  Judge  Townsend  to 
change  the  venue  from  Clarendon  county  to 
Florence  county,  which  motion  was  refused. 

The  exceptions  must  be  overruled.  The 
subject-matter  of  the  action  is  the  land  sit- 
uated in  Clarendon  county,  and  the  place  of 
trial  is  regulated  by  Code  of  Civil  Procedure 
of  1912,  I  172.  The  action  is  one  to  deter- 
mine the  right  or  interest  of  the  plaintiff  in 
real  property  situated  in  Clarendon  oounty, 
and  must  be  tried  in  Clarendon  county, 
wbere  the  land,  is  situated. 

Judgment  afilrmed. 

GARY,  a  J.,  and  HYDRICK,  FBASSB, 
and  GAGB,  JJ.,  concur. 


(114  8.  C.  ISO) 

GRAYSON  V.  FIDELITY  LIFE  INS.  CO.  OF 
PHIU^DELPHIA,  PA.    (No   1041 1.) 

(Supreme  0>urt  of  South  Carolina.    June  28, 

1920.) 


I.  Umltatloii  of  aotfOBs  ^s»  177(8),  195(5)— In 
a  salt  broooht  after  period  of  limitation,  It 
Riast  be  alleged  and  proved  the  fraud  was  not 
discovered  an  til  a  time  within  the  period. 

Under  Ck>de  Civ.  Proo.  1912,  |  187,  subd.  8, 
fixing  a  aix-year  timitation  for  actiong  for 
fraud,  but  declaring  that  in  equitable  cases  the 


2.  Fraud  ^=^64(1)  —  Insurer  complaining  of 
exchange  of  policies  held  Improperiy  non- 
suited for  delay  In  action. 

In  an  action  for  damages  for  fraud  in  in- 
ducing plaintiff  to  exchange  life  polides 
where  there  is  evidence  that  the  exchange  was 
secured  by  misrepresentations,  a  nonsuit  should 
not  he  entered  because  of  plaintiff's  failure  for 
nine  years  to  discover  that  the  substituted  pol- 
icy did  not  contain  the  represented  stipulations, 
but  the  question  whether  plaintiff  was  grossly 
negligent  should  be  left  to  the  jury;  for,  while 
gross  nei^gence  will  estop  party  from  avoid- 
ing the  contract,  yet  action  induced  by  misrep- 
resentations ia  not  binding. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  (bounty;  Edward  Mclver,  Judge. 

Action  by  B.  H.  Grayaon  against  the  Fidel- 
ity liife  Insurance  Company  of  Philadelpliia, 
Pa.  Ftom  a  judgment  for  defendant  after 
entry  of  nonauit,  plaintiff  appeal&   Reversed. 

James  B.  Davla,  of  Barnwell,  D.  W.  Rob- 
inson, of  Columbia,  and  J.  R.  Bryscm,  of 
^Sieenville,  for  appellant. 

Melton  &  Belser,  of  CV>lumbia,  and  Harley 
&  Blatt,  of  Barnwell,  for  respondent 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  l&een  sustained  by  the 
plaintiff,  through  the  fraud  and  misrepre- 
sentations of  the  defendant,  whereby  he  was 
induced  to  make  an  exchange  of  insurance 
policies.  The  first  policy  was  issued  to  him 
by  the  defendant  on  the  12th  of  December, 
1884,  the  aihount  of  insurance  on  his  life 
was  $1,000,  and  the  annual  premium  was 
$83.71.  '  The  said  policy  contained  a  provi- 
sion that  the  plaintiff,  upon  arriving  at  the 
age  of  72  years,  was  to  be  paid  $500  in  cash, 
or  receive  a  paid  up  policy  of  $1,000.  The 
second  policy  was  delivered  to  the  pltdnfiff 
on  the  12th  of  December,  1005,  the  amount 
of  insurance  was  $1,(XX>,  and  the  annual  pre- 
mium was  $34.71 ;  but  it  did  not  contain  thef 
provision  as  to  $5(X)  in  cash,  or  a  paid-up 
policy  for  $1,000  as  in  the  first  policy.  On  the 
contrary,  it  contained  this  provision:  "This 
policy  expires  at  12  o'clock  noon,  on  the 
twelfth  day  of  December,  1914,  hut  may  be 
continued  in  force  thereafter,  for  life,  with- 
out medical  examination,  by  the  payment  on 
that  date,  and  on  each  succeeding  anniver- 
sary of  the  renewal  premium,  according  to 
the  attained  age  of  the  insured,  as  set  forth 
o^  the  second  page  of  this,  policy."    The  in- 
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sured  at  that  time  was  68  years  of  age  and 
the  renewal  premium  according  to  that  age 
was  $112.82. 

At  the  close  of  the  testimony  introduced 
by  the  plaintiff,  the  defendant's  attorneys 
made  a  motion  for  a  nonsuit,  on  substantial- 
ly the  following  grounds:  (1)  That  the  plain- 
tiff had  applied  for  the  policy  received,  which 
he  admitted,  and  that  the  policy  fully  com- 
plied with  the  application,  and  hence  there 
was  no  basis  for  the  action  on  account  of  its 
failure  to  come  up  to  representation;  and 
(2)  on  the  ground  that,  having  received  and 
retained  the  policy  for  nine  years,  paying  the 
premiums  and  receiving  its  protection,  with- 
out objection,  the  plaintiff  as  a  matter  of  law 
was  deemed  to  have  accepted  the  policy,  and 
waived  any  claims  of  fraud  or  misrepre- 
sentation as  to  Its  character  or  terms. 

In  granting  the  motion  his  honor,  the  pre- 
siding judge,  made  the  following  order: 

"As  we  all  know,  gentlemen,  nonsuits  can- 
not be  granted  where  there  is  any  testimony 
from  which  a  reasonable  inference  can  be 
drawn,  tending  to  prove  the  allegations  of  the 
complaint.  On  the  question  of  misrepresen- 
tation and  fraud,  there  seems  to  me  that  there 
is  some  evidence  tending  to  establish  misrep- 
resentation and  fraud.  While  under  the  law, 
when  a  man  goes  into  a  written  contract,  he  is 
presumed  to  know  the  terms  of  it,  and  it  is  pre- 
sumed to  contain  the  agreement  of  the  parties^ 
still  that  would  not  be  fraud  where  fraud  is 
charged,  and  where  there  is  any  evidence  tend- 
ing to  establish  fraud,  and  if  the  case  stopped 
there,  I  would  feel  compelled  to  refuse  the  mo- 
tion for  a  nonsuit,  but  it  goes  a  step  further. 
Even  if  that  agreement  was  first  obtained  by 
fraud,  it  was  acted  on  at  once,  and  in  two 
weeks  afterwards,  and  the  policy,'  which  they 
represented  to  him  would  be  a  better  poUcy 
than  the  one  he  had  at  that  time,  was  sent  to 
him,  and  he  kept  that  policy,  and  paid  the  pre- 
miums on  it.  This  went  on  for  nine  years  aft- 
erwards. Now,  bow  can  a  man,  even  if  in  the 
first  instance  a  paper  has  been  gotten  from 
him  and  another  substituted  by  misrepresenta- 
tion, keep  the  paper  which  has  been  substituted 
for  nine  years,  act  on  it,  and  pay  the  premiums 
on  it,  and  then,  at  the  end  of  nine  years,  re- 
pudiate it,  and  claim  that  it  was  not  what  he 
was  expecting  to  get?  What  he  should  have 
done  was  to  open  the  policy,  and  he  could  have 
seen  its  terms,  and  whether  or  not  it  was  what 
he  was  to  get,  but  be  did  not  do  that.  He  kept 
it  for  nine  years,  and  the  law  does  not  favor 
such  a  loose  business  policy  as  that.  It  was 
his  business  to  know  and  to  acquaint  himself 
with  the  terms  of  this  new  policy,  and  even  if 
what  he  said  was  true — that  he  did  not  open  the 
paper — ^it  was  his  business  to  open  it,  for  he 
was  getting  the  benefit  of  it  all  of  the  time. 
If  be  had  died  any  time  within  nine  years,  be 
would  have  collected  the  insurance,  or  the  bene- 
ficiary would  have.  He  would  have  been  en- 
titled to  it,  and  his  people  would  have  claimed 
it.  But  he  kept  that  policy  in  his  trunk,  taking 
his  statement  as  true,  and  got  the  benefits 
arising  on  it  for  nine  years,  and  I  think  it  is 
too  late,  after  that  length  of  time,  to  come  in 
and  say:    'It  is  not  what  I  thought  I  was  get* 


ting.'    Consequently,  I  feel  compelled  to  grant 
the  motion  for  a  nonsuit." 

The  plaintiff  appealed  upon  numerous  ex- 
ceptions which  it  will  not  be  necessary  to 
consider  in  detail. 

[1,  2]  Before  proceeding  to  determine  the 
questions  presented  by  the  exceptions,  it  will 
be  necessary  to  decide  upon  whom  rested  the 
burden  of  proof.  Section  137,  subdivision  6 
of  the  CJode  of  Civil  Procedure  is  as  follows: 

"Within  six  years:  •  •  •  Any  action  for 
reUef  on  the  ground  of  fraud,  in  cases  which, 
heretofore,  were  solely  cognizable  by  the  court 
of  chancery,  the  cause  of  action  in  such  case 
not  to  be  deemed  to  have  accrued  until  the  dis- 
covery by  the  aggrieved  party  of  the  facts  con- 
stituting the  fraud." 

The  complaint,  in  effect,  alleges  thaf  the 
plaintiff  did  not  discover  the  facts  consti- 
tuting the  fraud,  until  December,  1914,  which 
was  less  than  six  years  before  the  action  was 
commenced  in  1917.  The  rule  is  thus  stated 
in  Smith  v.  LInder,  77  S.  C.  535,  58  S.  E.  610: 

"When  an  action  is  brought  for  equitable  re- 
lief on  the  ground  of  fraud,  and  a  longer  time 
has  elapsed  than  the  statute  permits  within 
which  the  action  must  be  commenced,  it  is  es- 
sential to  the  cause  of  action,  for  the  complaint 
to  allege  that  the  fraud  was  not  discovered  im- 
til  a  period  within  which  the  action  may  be 
brought;  and  the  burden  is  upon  the  defend- 
ant to  prove  that  the  plaintiff,  or  the  person 
under  whom  he  claims,  had  knowledge  of  the 
fraud,  or  of  such  facts  as  would  have  led  to 
the  knowledge  thereof,  if  pursued  with  reason- 
able diligence." 

In  the  case  df  Baldwin  ▼.  Cable  Co.,  78 
S.  C.  419,  59  S.  E.  67,  the  rule  therein  stated 
shows  that  his  honor,  the  presiding  Judges 
was  in  error  in  granting  the  nonsuit,  and 
that  the  case  should  have  been  submitted  to 
the  jury.  In  the  case  just  mentioned,  the 
court,  after  recognizing  the  rule  that  a  fail- 
ure to  exercise  the  proper  diligence  therein 
stated,  would  ordinarily  be  regarded  as  such 
gross  negligence  as  would  estop  the  plaintiff 
from  avoiding  the  contract  proceeds  as  fol- 
lows: 


««i 


But  another  rule  coexistent  with  this  is,  if 
one  of  the  parties  induces  the  other  to  sign  a 
paper  in  reliance  upon  his  representation  as 
to  its  contents,  and  the  representation  turns  out 
to  be  untrue  and  fraudulently  made,  the  party 
who  relied  on  it  is  not  bound  to  him  who  de- 
ceived him  into  signing  the  paper.  *  *  *  It 
was  a  question  for  the  jury  to  determine,  in 
view  of  all  the  circumstances,  whether  the 
plaintifTs  unequal  contract  was  due  to  his  own 
negligence,  or  to  his  reliance  on  a  false  state- 
ment of  its  purport,  made  to  him  by  the  de- 
fendant's  agent/ 


»i 


The  defendant  did  not  introduce  any  tes- 
timony whatever;  and  it  cannot  be  success- 
fully contended  that  the  only  reasonable 
inference  from  the  plaintiff's  testimony  was 
the  fact  that  the  plaintiff's  negligence,  and 
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not  the  fraTid  and  misrepresentations  on  the 
part  of  the  defendant,  was  the  cause  of  the 
damages,  especially  as  his  honor  found  as  a 
fact  that  there  was  some  evidence  of  fraud 
and  misrepresentations  hy  the  defendant 
Reversed. 

HYDRICK,  WATTS,  FRASfiR*  and  GAGE, 
JJ.,  concur. 
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county,  and  his  honor  Judge  W.  H.  Townsend 
sustained  the  ruling  of  the  court  of  magistrate 
in  refusing  the  said  motion.  .In  due  time  the 
defendant  served  notice  of  his  intention  to 
appeal  to  the  Supreme  Court.' 


(114  S.  C.  145) 

STATE  V.  WATKINS.     (No.  10416.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

Criminal  law  ^=s>2 19— Failure  of  warrant  to 
allege  ownership  of  stolen  goods  held  not 
ground  for  dismissal  after  olose  of  lesti- 
mony. 

In  a  prosecution  for  buying  and  receiving 
stolen  goods,  court  did  not  err  in  refusing  to 
grant  a  motion  for  a  dismissal  on  the  ground 
that  there  was  no  allegation  in  the  warrant  of 
ownership  of  the  property,  made  after  the  close 
of  the  testimony  for  the  state,  which  proved  the 
ownership  of  the  property  to  be  in  the  prose- 
cutor. 

Appeal  from  General  Sessions  Circait 
Court  of  Lee  CJounty;  W.  H.  Townsend, 
Judge. 

B.  G.  Watkins  was  convicted  of  buying  and 
receiving  stolen  goods,  and  he  appeals.  Af- 
firmed. 

Tatum,  Jennings  &  Dusenbury,  of  Bishop- 
vlllfe,  for  appellant. 

F.  A.  McLeod,  Sol.,  of  Sumter,  and  O.  B. 
RufiSn,  of  Bishopville,  for  the  State. 

FRASBR,  J.    The  case  shows: 

"The  defendant-appellant,  B.  0.  Watkins, 
was  arrested  on  the  27th  day  of  June,  1918, 
under  a  warrant  charging  the  buying  and  re- 
ceiving stolen  goods.  At  the  trial  of  the  said 
case,  on  the  14th  day  of  February,  1919,  be- 
fore Magistrate  J.  D.  Munn,  the  defendant 
pleaded  not  guilty  and  went  to  trial  upon  the 
merits,  and  after  the  state  had  rested,  the 
defendant,  through  his  attorneys,  made  a  mo- 
tion to  dismiss  said  prosecution  on  the  ground 
that  the  court  was  without  jurisdiction,  be- 
cause in  the  warrant  there  was  no  allegation 
of  ownership  of  the  property  alleged  to  have 
been  stolen.  The  evidence  taken  and  intro- 
duced on  the  part  of  the  state  proved  the  own- 
ership to  be  in  B.  R.  McLeod,  the  prosecutor. 
The  magistrate  overruled  the  defendant's  mo- 
tion." 

•*The  jury  brought  in  *a  verdict  of  'guilty,* 
and  the  defendant  was  duly  sentenced  by  the 
court.  The  defendant  appealed  to  the  court 
of  general  sessions  from  the  ruling  of  the 
magistrate  on  the  said  motion  to  dismiss  said 
case.  Said  appeal  was  perfected  and  argued 
before  his  honor  Judge  Townsend  at  the  spring 
term  of  the  court  of  general  sessions  for  Lee 


The  case  of  State  v.  Teldeman,  4  Strob.  800, 
is  authority  to  sustain  the  judgment  appealed 
from.  There  is  no  way  to  identify  two  sacks 
of  guano  so  as  to  shield  the  appellant  from 
another  indictment  for  the  same  offense,  with- 
out resorting  to  other  evidence  than  the  war- 
rant itself,  and  this  right  the  appellant  still 
has  at  his  command. 

The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICE^  WATTS,  and 
GAGE,  JJ.,  concur. 


•t 


(U4  8.  C.  12S> 
6E$T  V.  BARNWELL  COUNTY.    (No.  10463.) 

(Supreme  Court  of  South  Carolina.    June  28^ 

1920.) 


1.  Jury  ^s»l2(2)  —  Provision  of  Constitution 
preserving  Jui^  trial  applies  to  civil  oases. 

Const,  art.  1,  |  25,  providing  that  the  right 
of  trial  by  jury  shall  be  preserved  inviolate, 
applies  to  civil  as  well  as  criminal  cases. 

2.  Jury  ^=9l4(2)— Aotlon  on  oounty's  liability 
for  lynohlno  triable  by  Jury. 

An  action  for  damages  against  a  county  for 
lynching  plaintiffs  intestate,  under  Const  art 
6,  S  6,  and  Civ.  Code  1912,  f  3947,  is  for  money 
only,  and  at  common  law  was  triable  by  Jury. 

3.  Counties  <8=»206(3)— Death  ^=s>34i/2-*Clalm 
.    for  damages  for  lynching  within  Jurisilictloit 

of  common  pleas,  and  not  of  county  board, 
and  henoe  not  barred  by  rejection  by  board. 

In  view  of  Const  art  1,  (  25,  art  5,  |S  5,. 
15,  22,  art  6,  t  6.  Civ.  Code  1912,  §§  991.  8947, 
and  Code  Civ.  Proc.  1912,  §S  312,  826,  held  that 
a  claim  for  damages  for  lynching  was  not  fore- 
closed or  lost  by  the  fact  that  it  had  been  filed 
and  considered  before  the  county  board  of  com- 
missioners and  its  payment  refused;  for,  it  be- 
ing the  dear  intention  of  the  Constitution  and 
Civ.  Code  1912,  {  3947,  that  the  representa- 
tives of  the  person  lynched  should  bring  their 
actions  in  the  court  of  common  pleas,  the  coun- 
ty board  of  commissioners  have  no  jurisdiction 
of  such  an  action  or  daim  for  damages. 

4.  Venue  ^=947— Action  for  lynching  damages 
need  not  be  transferred  to  new  county  formed 
from  old. 

Where,  subsequent  to  a  lynching  in  B.  coun- 
ty, but  prior  to  trial  of  daim  of  damages  there- 
for against  B.  county,  a  new  county  was  form* 
ed  from  portions  of  B.  county  and  another  coun- 
ty, a  provision  in  the  act  forming  the  new 
county  for  transfer  to  the  court  calendar  of 
the  new  county  of  pending  dvil  actions  in  the 
two  old  counties,  "in  which  the  defendant  re- 
sides in  that  portion  of  said  counties  now  estab- 
lished as*'  the  new  county,  was  inapplicable  to 
support  the  contention  that  the  lynching  dam- 
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ages  action  should  be  transferred  to  the  new 
county  for  trial,  as  it  could  not  be  successfully 
contended  that  the  defendant  resided  in  any 
particular  portion  of  B.  county. 

5.  Coantles  <8=»2I8— New  county  not  necessary 
party  In  aotfon  for  lynching  damages. 

Where,  subsequent  to  a  lynching  in  B.  coun* 
ty,  but  prior  to  trial  of  claim  of  damages  there- 
for against  B.  county,  a  new  county  was  form* 
ed  from  portions  of  B.  county  and  another  coun- 
ty, by  an  act  providing  for  a  commission  with 
ample  powers  to  adjust  the  indebtedness  be- 
tween the  counties,  there  was  no  necessity  for 
making  the  new  county  a  party  defendant  in 
the  action  for  lynching  damages. 

6.  Trial   ^=»295( I)— Charge  oonsidered   as   a 
whole. 

A  charge  must  be  considered  in  its  entirety. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  John  S.  Wilson,  Judge. 

Action  by  GeorgiaDa  Best,  as  adjninistrR- 
trix  of  the  estate  of  Walter  Best,  deceased, 
against  the  County  of  Barnwell,  by  B.  H. 
Dyches,  Supervisor.  From  judgment  for 
plaintiff,  defendant  appeals.    AtUrmed. 

Brown  &  Bush,  of  Barnwell,  for  appellant 
James  M.  Patterson,  of  Allendale^  for  re- 
spondent 

GART,  O.  J.  This  is  an  action  for  dam- 
ages against  Barnwell  comity  for  the  lyndi- 
ing  of  Walter  Best  on  the  28d  of  February, 

1918.  The  ease  was  tried  at  the  December, 

1919,  term  of  the  court  of  common  pleas  for 
Barnwell  county,  and  resulted  in  a  verdict 
for  the  plaintiff  in  the  sum  of  |2,000,  and  the 
defendant  appealed.  The  first  exception  that 
will  be  considered  is  as  follows: 

"Because  his  honor  erred  in  not  directing  the 
nonsuit  for  the  defendant  when  It  was  admit- 
ted in  the  record  that  the  claim  sued  ujj^on  had 
been  filed  and  considered  before  the  county 
board  of  commissioners  for  Barnwell  county, 
and  its  payment  refused." 

Section  8,  art  6,  of  the  Constitution  is  as 

follows: 

**  *  *  *  In  all  cases  of  lynching  when  death 
ensues,  the  county  where  such  lynching  takes 
place  shall,  without  regard  to  the  conduct  of 
the  ofScers,  be  liable  in  exemplary  damages  for 
not  less  than  two  thousand  dollars  to  the  legal 
representatives  of  the  person  lynched:  Pro- 
vided, further,  that  any  county  against  which 
a  judgment  has  been  obtained  for  damages, 
*  *  *  shall  have  the  right  to  recover  the 
amount  of  said  judgment  from  the  partie*  en- 
gaged in  said  lynching  in  any  court  of  compe- 
tent jurisdiction." 

The  act  of  1896,  incoiSporated  in  the  Code 
of  Laws  as  section  8947,  uses  practically  the 
same  language. 

Section  1,  art  5,  of  the  Constitution  is  as 
follows: 


''The  judicial  power  of  the  state  shall  be  vest- 
ed in  a  supreme  court,  in  two  drcnit  courts,  to 
wit:  A  court  of  common  pleas  having  iMl  ju- 
risdiction and  a  court  of  general  sessions  with 
criminal  jurisdiction  only.  The  General  Assem- 
bly may  also  establish  county  courts,  municipal 
courts  and  such  courts  in  any  or  all  oif  the  coun- 
ties of  this  state  inferior  to  the  circuit  courts 
as  may  be  deemed  necessary." 

Section  15,  art  5,  of  the  Constitution  pro> 
vldes  that — 

''The  Courts  of  Common  Pleas  *  •  •  shall 
have  jurisdiction  in  all  dvil  cases." 

Section  22  contains  the  provision  that — 

''The  jury  in  cases  civil  or  criminal  in  all  mu- 
nicipal courts,  and  courts  of  inferior  to  circuit 
courts  shaU  consist  of  six.  •  •  •  The  petit 
jui7  of  the  circuit  court  shall  consist  of  twelve 
men." 

[1]  Sejction  26,  art  1,  of  the  Constitution  is 
as  follows: 

"The  right  of  trial  by  jury  shall  be  preserved 
inviolate." 

This  applies  to  dvil  as  well  as  criminal  cas- 
es. Smith  y.  Bryce,  17  S.  C.  642;  Frazee  Y. 
Beattle,  26  S.  O.  348,  2  S.  E.  126. 

Section  312  of  the  Code  of  Civil  Procedure 
provides  that — 

"An  issue  of  fact,  in  an  action  for  the  recov- 
ery of  money  only,  or  of  specific  real  or  per- 
sonal' property,  must  be  tried  by  a  jury,  unless 
a  jury  trial  be  waived,  as  provided  in  section 
326,  or  a  reference  be  ordered." 

Section  326  is  as  follows: 


ur 


Trial  by  jury  in  the  court  of  common  pleas 
may  be  waived  by  the  several  parties  to  an 
issue  of  fact  ip  actions  on  contract,  and  with 
the  assent  of  the  Court  in  other  actions,  in  the 
manner  following: 

"1.  By  failing  to  appear  at  the  trial. 

"2.  By  written  consent  in  person,  or  by  at- 
torney, filed  with  the  derk. 

"3.  By  oral  consent  in  open  Court  entered 
in  the  minutes." 

[2]  The  action  herein  is  for  money  only, 
and  at  common  law  was  triable  by  a  jury. 
Ex  parte  Landrum,  69  S.  C.  136,  48  S.  B.  47 ; 
Pratt  V.  Timmerman,  69  S.  C.  186,  48  S.  B. 
266. 

[3]  The  words  "in  any  court  of  common 
jurisdiction,"  used  once  in  the  constitutional 
provision,  and  twice  in  section  3947  of  the 
Code  of  Laws,  show  conclusively  that  tlie  in- 
tention was  that  the  action  should  be  brought 
in  a  court,  and  that  the  exemplary  damages 
should  be  assessed  by  a  jury.  As  the  amount 
of  a  recovery  is  unlimited,  the  only  court  hav- 
ing competent  jurisdiction  to  try  the  case  is 
the  court  of  common  pleas.  E^en  if  the 
words  "in  any  court  of  competent  jurisdic- 
tion" had  not  been  inserted,  the  same  neoes- 
sity  would  require  that  the  action  be  broui^t 
in  the  court  of  conmion  pleas. 


^=9For  other  cases  see  same  topic  and  KBY-NUMBBR  In  aU  Key-Numbered  DlgiestS  and  Indexes 
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ages  In  cases  of  lynching,  and  giving  a  right  of 
recovery  to  the  •  •  •  representatiyes  of  the 
person  lynched,  are  valid  on  the  ground  that  the 
main  purpose  is  to  impose  a  penalty  on  the  com- 
munity, which  is  given  to  the  legal  representa- 
tives, not  because  they  have  been  damaged,  but 
because  the  Legislature  sees  fit  thus  to  dispose 
of  the  penalty.  Such  statutes  are  salutary,  as 
their  effect  is  to  render  protection  to  human 
Ufe,  and  make  communities  law-abiding." 
Brown  v.  Orangeburg,  55  B.  G.  45,  82  S.  B.  764, 
44  L.  R.  A.734. 

Such  being  the  public  purpose  of  the  con- 
stitutional provision  and  section  3947,  it  was 
clearly  their  intention  that  the  representa- 
tives of  the  person  lynched  should  bring  their 
actions  in  the  court  of  common  pleas  and 
the  county  board  of  commissioners  have  no 
jurisdiction  of  such  an  action  or  claim  for 
damages. 

The  appellant's  attorney  relies  upon  the 
following  cases:  Jennings  ▼.  Abbeville,  24  S. 
C.  546;  Bank  v.  Goodwin,  81  S.  C.  424,  62  S. 
B.  1100;  Cunningham  v.  Clarendon,  81  S.  C. 
201,  62  S.  E.  212 ;  People^s  Bank  v.  Greenville 
Cbunty,  85  S.  C.  297,  67  S.  E.  296;  Du  Pre  v. 
Lexington,  90  S.  C.  180,  73  S.  E.  70. 

Section  991  of  the  Code  of  Laws,  which  was 
construed  in  those  cases,  Is  as  follows: 

"No  accounts  shall  be  audited  and  ordered  to 
be  paid  by  the  county  board  of  commissioners 
for  any  labor  performed,  fees,  services,  dis- 
bursements, or  any  other  matter,  unless  it  shall 
be  made  out  in  items  and  accompanied  with  an 
affidavit  attached  thereto,  and  made  by  the  per- 
son or  officer  presenting  or  claiming  the  same, 
that  the  said  items  are  correct,  and  that  the  la- 
bor fees,  disbursements,  services  or  other  mat- 
ters charged  therein^  have  been  in  fact  done, 
made,  rendered  or  are  due,  and  that  no  part  of 
the  same  has  been  paid." 

The  county  board  of  commissioners  does 
not  possess  the  constituent  elements  of  a 
court  in  the  sense  mentioned  in  the  constitn- 
tional  provision  and  section  3947.  It  has  no 
machinery  for  trial  of  cases  by  jury;  and  its 
jurisdictional  defects  could  not  be  waived  by 
the  plaintiff,  as  fhey  pertain  to  the  subject- 
matter  and  not  to  the  person. 

[4]  The  next  question  for  consideration  is 
whether  there  was  error  on  the  part  of  his 
honor,  the  presiding  Judge,  In  refusing  de- 
fendant's motion  to  transfer  the  case  to  Al- 
lendale county  for  trial.  On  the  6th  of  Feb- 
ruary, 1919,  an  act  was  passed,  creating  the 
county  of  Allendale  from  portions  of  Bam- 
well  and  Hampton  counties  (31  St  at  Large, 
p.  5).  This  was  subsequent  to  the  lynching, 
but  prior  to  the  trial  of  the  case  herein.  Sec^ 
tion  14  of  that  act  provides: 

'*That  such  civil  actions  or  proceeding  now 
pending  in  the  counties  of  Barnwell  and  Hamp- 
ton in  which  the  defendant  resides  in  that  por- 
tion of  said  counties  now  established  as  Allen- 
dale county,    •    •    •    Bhall  be  transferred  to 
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The  said  provision  is  not  applicable  to  this 
case,  as  it  cannot  be  successfully  contended 
that  the  defendant  resided  in  any  particular 
portion  of  Barnwell  county. 

W  We  proceed  to  determine  the  question 
whether  his  honor,  the  presiding  judge,  erred 
in  refusing  to  make  Allendale  county  a  party 
defendant  Section  8  of  said  act  is  as  f<d« 
lows: 

"The  Governor  is  hereby  authorised,  empow- 
ered and  directed  to  appoint  a  commission  of 
five  persons,  one  of  whom  shall  be  a  resident 
of  Hampton  county,  one  a  resident  of  Bam- 
well  county,  two  reddents  of  Allendale  county, 
and  the  remaining  one  a  resident  of  some  other 
county,  which  said  commission  shall  divide  and 
apportion  between  said  new  county  and  said 
old  counties  the  present  lawful  and  bona  fide 
indebtedness  of  said  old  counties,  as  provided 
by  the  Constitution  of  this  state.*' 

This  commission  was  vested  with  ample 
powers  to  adjust  the  indebtedness  betweoi 
said  counties,  and  there  was  no  necessity  for 
making  Allendale  county  a  party  defendant 

The  next  question  is  whether  the  dreult 
judge  erred  in  not  allowing  the  witness  W.  H. 
Duncan  to  testify  from  the  indictment,  which 
was  offered  in  evidence  as  a  part  of  the  in- 
quisition papers,  in  the  matter  of  the  death  of 
Walter  Best.  The  record  contains  the  fol-* 
lowing  statement: 

''W.  H.  Duncan,  a  witness  for  the  defendant, 
testified  that  he  is  derk  of  court  for  Barnwell 
county;  identified  an  indictment  charging  17 
men  with  murder.  Upon  objection  by  counsel 
for  the  plaintiff  the  court  refused  to  allow  the 
witness  to  read  from  the  back  of  the  indict* 
ment  names  of  the  witnesses,  or  from  the  face 
of  the  indictment  the  names  of  the  defendants, 
or  to  read  from  the  indictment  the  findings  pf 
the  grand  jury.  The  indictment  was  offered 
in  evidence  as  a  part  of  the  record  in  connec- 
tion with  the  inquisition  over  the  dead  body  of 
Walter  Best  during  February,  1918." 

The  appellant's  attorneys  have  failed   to 
show  any  prejudicial  error. 
r6]  The  last  exception  is  as  follows: 

'*That  his  honor  erred  in  charging  the  jury, 
as  a  definition  of  what  constitutes  a  mob,  as 
follows:  'Now  what  is  a  mob?  Well,  it  is  more 
than  one  person.  It  is  more  than  one  person, 
who  are  assembled  together  and  acting  in  an 
unlawful  manner,  dohig  an  unlawful  act  and 
violating  the  law'— it  being  respectfully  submit- 
ted that  the  words  in  question  are  not  a  proper 
definition  of  what  constitutes  a  mob." 

When  the  charge  is  considered  in  its  en- 
tirety it  will  be  seen  that  this  excepti(Mi  can- 
not be  sustained.  Cantey  y.  Olarendcm,  101 
S.  C.  141,  85  S.  E.  228. 

Affirmed. 

WATTS,  HYDBICK,  FEAQBB.  and  GAOH^ 
JJ.,  concur. 
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PALMETTO  GUANO  CORPORATION  v.  Mo- 
CORMICK.     (No.  10410.) 

(Supreme  Court  of  South  Carolina.    June  28» 

1920.) 

Appeal  and  error  <8=»  1056(3)  —  Exclusion  of 
evidence  as  to  analysis  of  fertilizer,  harm- 
less in  view  of  small  quantity  analyzed. 

In  an  action  for  the  purchase  price  of  32 
tons  of  commercial  fertilizer  which  "were  to 
contain  3  per  cent,  of  ammonia,  where  defend- 
ant asserted  the  ammonia  content  was  insuffi- 
dent,  and  that  ammonia  present  was  noxious, 
the  exclusion  of  testimony  of  expert  that  one 
pound  of  fertilizer  contained  only  2.7  per  cent, 
which  showed  a  leather  product,  was  at  least 
harmless,  there  being  no  showing  that  the 
pound  was  taken  from  the  fertilizer  sold,  the 
deficiency  in  ammonia  contained  being  immate- 
rial, and  there  being  nothing  in  the  offered  tes- 
timony of  the  expert  that  showed  the  ammonia 
present  was  noxious. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  L  W.  Bowman, 
Judge. 

Action  by  the  Palmetto  Ouano  Corporation 
against  J.  D.  McConnick.  From  a  Judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

J.  S.  Salley  and  M.  E.  Zeigler,  both  of 
Orangeburg,  for  appellant. 

Adam  U.  Moss,  of  Orangeburg,  for  re- 
spondent. 

OACE,  J.  The  action  is  on  a  note  given 
for  the  purchase  price  of  82  tong  of  com- 
mercial fertilizers. 

The  answer  alleged  that  the  ammonia  con- 
tent of  the  fertilizer  was  only  2.7  per  cent, 
when  the  contract  was  for  a  3  per  cent, 
ammonia,  and  that  the  ammonia  present  was 
noxious  because  it  was  derived  from  a  leath- 
er product. 

The  court  directed  a  verdict  for  the  plain- 
tiff, and  the  defendant  was  appealed. 

There  is  a  single  exception  by  the  defend- 
ant, amplified  Into  six  subdivisions,  but  they 
are  all  directed  to  the  one  action  by  the 
court  That  action  was  this:  The  defend- 
ant offered  the  testimony  of  the  expert  wit- 
ness named  Rice  to  prove  that  one  pound 
of  fertilizer  sent  to  the  witness  by  the  de- 
fendant contained  only  2.7  pw  cent  of  am- 
monia, that  the  ammonia  contained  a  leather 
product,  and  that  the  ammonia  was  probably 
derived  from  a  leather  product. 

The  testimony  was  objected  to  by  the 
plaintiff's. counsel  "on  the  ground  that  it  is 
irrelevant  and  cannot  be  admitted  tor  the 
reason  that  it  attempts  to  do  away  with  the 
statute  law  of  South  Carolina";  and  after 
reading  the  statutes  the  court  excluded. the 
testimony. 

The  defendant  offered  no  other  testimoi\y ; 


and  it  does  not  appear  that  there  was  other 
testimony.  F.rom  the  meager  statement  in 
the  case,  and  from  the  elaborate  argument, 
the  defendant's  whole  reliance  was  on  the 
competency  of  the  testimony  of  Rice  to  prove 
a  deficiency  of  ammonia  and  the  noxious 
character  of  it,  and  thereby  defeat  a  recov- 
ery. 

We  are  not  concerned  with  the  grounds 
upon  which  the  court  excluded  the  testimony 
of  Rice.  We  need  not  therefore  go  into  the 
interestmg  questions  made  by  the  appellant's 
argument 

There  was  no  testimony  to  show  that  the 
one  pound  analyzed  by  the  witness  Rice  was 
taken  out  of  the  fertilizer  sold  by  the  plain- 
tiff to  the  defendant.  And,  had  the  testi* 
mony  been  admitted,  it  would  only  have  tend- 
ed to  show  that  out  of  82  tons  of  fertilizer 
one  pound  of  it  fell  short  of  the  ammonia 
contracted  for  by  only  an  inconsiderable 
amount  There  is  nothing  in  Rice's  testi- 
mony which  tends  to  show  that  the  ammonia 
present  was  noxious. 

Wo  are  therefore  of  the  opinion  that  the 
exclusion  of  the  testimony  worked  no  hurt  to 
the  appellant,  and  for  that  reason  the  judg- 
ment is  affirmed.  The  exception  of  the  plain- 
tiff to  Judge  Townsend's  interlocutory  order 
thus  becomes  of  no  consequence. 

GARY,  C.  J.,  and  WATTS  and  FRASBR, 
JJ.,  concur. 

HYDRICK,  J.,  did  not  take  part  in  the  de- 
cision of  this  case. 


(86  W.  Va.  819) 

DAVIS  NAT.  BANK    OF   PIEDMONT  V. 
KIGHT  et  ai.     (No.  3966.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

April  27,  1920.    Rehearing  Denied 

July  9,  1920.) 

(8vUaou9  hy  the  Court,) 

1.  Bills  and  notes  ^s>396,  404(1)— Manner  of 
presentment  and  notloe  of  dishonor  stated. 

A  negotiable  note,  payable  on  demand, 
should  be  presented  at  the  place  of  payment 
within  a  reasonable  time,  and  notice  of  its  dis- 
honor given  to  the  indorser,  personally  or  by 
letter,  stamped  and  mailed  to  him  at  his  last- 
known  address,  in  order  to  bind  him. 

2.  Bills  and  notes  ^s»537 (7)— Reasonable  time 
to  present  demand  note  is  qaestlon  of  fact 

What  is  reasonable  time  in  which  to  pre- 
sent a  demand  note  for  payment  is  a  ques- 
tion  of  fact  depending  upon  the  circumstances 
of  each  particular  case. 

3.  Bills  and  notes  ^=»498— Note  payable  at  and 
held  by  bank  presumed  to  be  In  bank  when 
presented. 

When  a  bank  at  which  a  note  is  payable  is 
the  holder  thereof,  the  presumption  is  that 
the  note  was  in  the  bank  when  presentment  was 
made. 


^=»For  other  cases  see  same  topic  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  an^  Indexes 
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Error  to  Clrcnit  Court,  Mineral  County. 

Action  by  the  Davis  National  Bank  of 
Piedmont  against  C.  B.  Kight,  and  Charles 
N.  Finnell,  administrator,  d.  b.  n.  c.  t.  a.  of 
D.  J.  Long,  deceased.  Judgment  for  plain- 
tiff, and  defendant  administrator  brings  er- 
ror.   Affirmed. 

Arthur  Arnold,  of  Piedmont,  and  Chas.  N. 
Finnell  and  W.  C.  Grimes,  both  of  Keyser, 
for  plaintiff  in  error. 

Robert  McVeigh  Drane,  of  Piedmont,  and 
Harry  G.  Fisher,  of  Keyser,  for  defendant  in 
error. 

WILLIAMS,  P.  To  a  Judgment  recovered 
by  plaintiff  against  Charles  N.  Finnell,  ad- 
ministrator d.  b.  n.  c.  t.  a.  of  D.  J.  Long,  de- 
ceased, upon  a  negotiable  note  made  by  tl  G. 
Kight  and  indorsed  for  his  accommodation 
by  said  D.  J.  Long,  said  administrator  was 
awarded  this  writ  of  error. 

The  principal  question  presented  is.  Was 
presentment  and  notice  of  dishonor  made 
within  a  reasonable  time?  The  note  was 
made  September  25,  1016,  payable  on  de- 
mand, to  the  order  of  D.  J.  Long  at  the  plain- 
tiff bank  at  Piedmont,  W.  Va.,  and  was  dis- 
counted by  it  for  the  maker.  It  was  never 
renewed,  but  interest  on  it  was  paid  at  sev- 
eral different  times,  the  last  being  for  inter- 
est to  April  1,  1918.  D.  J.  Long  died,  tes- 
tate, April  4,  1917,  leaving  Mabel  H.  Long, 
his  widow,  as  his  executrix,  who  qualified  as 
such  on  May  15,  1917.  The  note  was  pro- 
tested on  May  22,  1918,  and  notice  thereof 
addressed  to  Mrs.  Long,  executrix,  at  Pied- 
mont, W.  Va.,  her  address,  and  deposited  in 
the  post  office  at  that  place,  properly  stamp- 
ed. Mrs.  Long  thereafter,  on  the  26th  of 
June,  1918,  married,  and  thereby  became  dis- 
qualified as  executrix,  and  the  appellant, 
Charles  N.  Finnell,  qualified  as  administra- 
tor d.  b.  n.  c.  t.  a.  of  D.  J.  Long,  deceased. 
This  suit  was  begun  by  notice  of  motion  for 
judgment,  to  be  made  on  the  21st  day  of 
January,  1919,  the  first  day  of  the  January 
term  of  the  circuit  court.  The  case  was 
beard  by  the  court  in  lieu  of  a  jury,  by 
agreement  of  counsel,  and  the  Judgment  com- 
plained of  rendered  against  appellant,  as  the 
administrator  of  D.  J.  Long,  deceased,  on  the 
2d  day  of  June,  1919. 

[1,  2]  Was  presentment  for  payment  made 
within  a  reasonable  time?  Section  71  of  the 
Negotiable  Instruments  Act  (Code  1913,  | 
4242)  sasrs,  when  an  instrument  Is  payable 
on  demand,  '"presentment  must  be  made 
within  a  reasonable  time  after  its  issue." 
What  is  a  reasonable  time  depends  upon  the 
circumstances  of  each  particular  case.  Ba- 
con's Adm'r  v.  Bacon's  Trustees,  94  Va.  686, 
27  S.  B.  576;  8  C.  J.  S  761;  1  Daniel  on  Neg. 
lusts.  (6th  Ed.)  S  604.  The  reasonableness 
of  the  time  is  a  question  of  fact  for  the  Jury, 


in  this  case  the  court,  as  the  case  was  sub- 
mitted to  him  in  lieu  of  a  Jury.  The  law 
lays  down  no  hard  and  fast  rule  applicable 
to  all  such  cases.  It  is  proven  to  be  the 
custom  and  practice  of  the  plaintiff  bank  to 
carry  demand  notes  when  the  interest  is  kept 
promptly  paid  thereon,  for  long  periods  of 
time,  without  requiring  renewals  thereof.  D. 
J.  Long,  the  indorser,  was  a  stockholder  in, 
and  one  of  the  directors  of,  the  plaintiff 
bank,  and  presumably  knew  of  this  custom  of 
his  bank.  Interest  on  the  note  was  paid  two 
or  three  times  by  the  maker,  before  Mr. 
Long  died,  and  he,  no  doubt,  knew  of  it,  and 
made  no  objection  to  the  bank's  carrying  the 
note.  It  was  read  at  a  number  of  directors' 
meetings  at  which  he  was  present,  and  at 
one  of  those  meetings  at  which  he  acted  as 
president,  he  being  vice  president  and  the 
president  being  absent,  he  remarked  when 
the  note  was  read,  '*!  guess  I  will  have  that 
note  to  pay." 

Fifteen  shares  of  the  capital  stock  of  the 
Caspar  Oil  &  Qas  Company,  a  corporation, 
were  pledged  by  the  maker  of  the  note,  either 
with  the  bank,  as  additional  and  collateral 
security,  or  with  the  indorser  to  indemnify 
him  as  indorser,  but  the  evidence  is  conflict- 
ing as  to  the  purpose  of  the  pledgor,  nor  is 
this  fact  controlling.  The  maker  did  not 
testify,  and  the  testimony  of  the  witnesses 
is  conflicting.  Regardless  of  this  fact,  and 
in  view  of  the  circumstances  and  the  custom 
of  the  bank,  we  cannot  say  as  a  matter  of  law 
that  the  delay  for  a  year  and  eight  months 
to  present  the  note  was  unreasonable.  More- 
over, the  alleged  delay  is  not  shown  to  have 
prejudiced  the  indorser's  estate,  which  is  en- 
titled to  no  higher  consideration  than  he 
would  be  entitled  to  if  living.  It  is  argued 
that  the  pledged  stock  in  the  Caspar  Oil  & 
Gas  Company  depreciated  in  value  in  the 
meantime,  and  only  $15  per  share  was  realis- 
er  for  it.  But  this  is  only  a  presumption; 
there  is  no  evidence  as  to  Its  actual  value  at 
any  time  prior  to  the  dissolution  of  said  com- 
pany, at  which  time  it  paid  only  $15  per  share. 
Nor  is  there  any  evidence  respecting  the  sol- 
vency or  insolvency  of  the  maker  of  the  note. 

[3]  The  notice  of  protest  is  suflScient  Sec- 
tions 95,  96,  Neg.  Inst  Stat  (Code  1918,  {f 
4266,  4267).  It  identifies  the  note,  and  states 
that  payment  of  it  was  refused  by  plaintiff 
bank,  at  which  it  was  payable,  on  a  certain 
day  named,  because  there  were  no  funds 
with  which  to  pay  it  The  bank  at  which  it 
was  payable  being  also  the  holder  of  the 
note,  the  presumption  is  that  the  note  was 
in  the  bank  during  business  hours.  1  Dan- 
iel, Neg.  Inst  (6th  Ed.)  f  657;  Folger  v. 
(Jhase,  18  Pick.  (Mass.)  63;  Doherty  v.  First 
Nat  Bank  of  Louisville,  170  Ky.  810,  186  S. 
W.937. 

The  Judgment  will  be  affirmed. 

Affirmed. 
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BROWNING  V.  HOFFMAN  et  al.    (No.  3998.) 

( Supreme  Court  of  Appeals  of  West  VirginlA. 

May  U,  1920.    Rehearing  Denied 

July  9,  1020.) 

(8vUabu9  ly  the  Court.) 

1.  New  trial  <d=»16l(4)— Where  oosts  are  not 
paid  as  required  court  need  not  sot  aside  grant 
of  new  trial. 

Although  the  requirement  of  payment  of  the 
costs  of  a  trial,  before  the  first  day  of  the  next 
regular  term  of  a  court,  imposed  as  a  condition 
subsequent,  on  the  granting  of  a  new  trial, 
has  not  been  complied  with,  the  court  is*  not 
bound  to  set  aside  the  order  granting  the  new 
trial.  It  has  discretion  to  let  the  order  stand 
and  award  an  execution  for  the  costs,  and,  if 
payment  is  tendered  in  resistance  of  a  motion 
to  set  it  aside,  may  let  it  stand,  without  issu- 
ance of  an  execution. 

2.  Appeal  and  error  ^s»843(2)-«- Where  verdict 
Is  bad  for  one  tenable  ground,  appellate  court 
will  not  inqniro  Into  sufflclenoy  of  another 
ground. 

If  a  verdict  is  erroneous  and  has  been  set 
aside  for  excessiyeness  and  an  additional  rea- 
son, and  the  latter  ground  is  tenable,  the  ap- 
pellate court  will  not  enter  upon  an  inquiry  as 
to  whether  an  effort  to  cure  the  first  named  de- 
fect, by  a  remittitur,  is  sufficient  or  was  made 
In  time. 

3.  New  trial  ^=s>40(4),  I  lO^May  be  awarded  on 
motion  or  ex  mere  moto  for  erroneous  in- 
struction not  objected  to. 

A  trial  court  may,  ex  mero  motu,  or  on  the 
motion  of  a  party  to  the  action,  award  a  new 
trial  on  the  ground  of  error  in  the  giving  of  an 
instruction  unobjected  to  and  as  to  the  giving 
of  which  no  exception  was  taken,  or  upon  any 
other  valid  ground. 

4.  Physiidans  and  snrgeons  ^=s>  1 4(2)— Surgeon 
not  negligent  In  nslng  approved  treatment 

If  a  surgeon  adopts,  in  the  treatment  of  a 
case,  a  method  established  and  approved  by 
physicians  and  surgeons,  generally,  in  the  com- 
munity in  which  he  performs  the  operation  or 
gives  the  treatment,  at  the  time  thereof,  and 
is  not  negligent  or  careless  in  its  application,  he 
is  not  liable  for  injuries  caused  by  such  treat- 
ment. 

5.  Physicians  and  surgeons  ^=»  1 5— Surgeon  not 
bound  at  his  peril  to  adopt  best  method  of 
treatment. 

If  there  are  two  or  more  approved  methods 
of  treatment  of  an  injury  of  the  kind  committed 
to  his  care,  he  may  adopt  the  one  which,  in  his 
honest  opinion,  will  be  the  more  efficacious  and 
appropriate  under  all  of  the  circumstances,  and, 
in  such  case,  he  is  not  liable  for  an  injury  re- 
sulting from  an  error  in  his  judgment,  if  there 
be  one.  He  is  not  bound  at  hia  peril  to  adopt 
the  best  method. 


6.  Physicians  and  surgeons  ^s»l8(7)  ^  Other 
mothod  of  treatment  than  that  nssd  held  In- 
admissible. 

In  an  action  for  malpractice  by  a  physician 
or  surgeon,  it  is  error  to  admit  evidence  of  a 


method  of  treatment,  antedating  the  treatment 
involved  by  a  long  period  of  time,  and  differing 
materially  from  the  method  adopted  In  the 
treatment  and  generally  approved  and  used  at 
the  time  thereof. 


7.  Physlciaqs  and  snrgeonn  4es»I8(I0)— Whera 
method  of  treatment  employed  was  deariy 
proper.  Instruction  on  negtigenoe  in  adcptlnn 
method  Is  erroneous. 

The  propriety  of  the  use  of  a  plaster  of 
pans  cast  in  the  treatment  of  a  compound  com- 
minuted fracture  of  the  leg  having  been  estab- 
lished by  uncontradicted  evidence,  in  a  case  in 
which  a  surgeon  is  charged  with  malpractice  In 
the  treatment  of  the  wound,  it  is  error  to  give 
an  instruction  based  upon  the  hypothesis  of 
negligence  in  the  mere  adoption  and  use  of  that 
method,  even  though  an  injury  has  foUowedr 
which  might  have  resulted  from  use  thereof  In 
an  improper  manner. 

8.  Physicians  and  surgeons  ^=»I8(I0)— In- 
struction founded  on  assumption  of  evidence 
of  inoompetenoy  and  negllgenoa  of  day  and 
night  nurses  held  error. 

If,  in  the  trial  of  such  a  case,  incompetency 
of  the  nurses  is  relied  upon,  and  no  evidence 
has  been  adduced  for  the  purpose  of  proving 
it,  except  lack  of  graduation  of  the  day  and 
night  nurses,  the  head  nurse  being  a  graduate, 
and  there  is  no  evidence  of  any  omission  of,  or 
departure  from,  the  Instructions  given  them, 
nor  of  any  action  or  conduct  on  their  part  re- 
sulting in  or  causing  the  alleged  injury,  it  is 
error  to  give  an  instruction  founded  upon  the 
assumption  of  evidence  of  their  incompetency 
and  negligence,  or  either  of  them. 

9.  Appeal  and  error  ^s»843(3)  —  Appellate 
court,  after  finding  that  verdict  was  proporiy 
set  aside,  will  not  eonslder  the  8ulliolen<^  of 
the  evidenoe. 

On  a  writ  of  error  to  a  judgment  awarding 
a  new  trial,  the  appellate  court,  after  having 
ascertained  that  the  verdict  for  the  plaintiff 
was  properly  set  aside  for  an  error  in  the  trial, 
other  than  refusal  to  direct  a  verdict  for  the 
defendant,  if  any,  will  not  ordinarily  enter  upon 
an  inquiry  as  to  the  sufficiency  of  the  evidence 
to  sustain  the  verdict  returned  and  set  aside.    . 

Appeal  from  Oircalt  Court,  Mineral  Ckran- 
ty.  , 

Action  for  malpractice  by  George  F.  Brown- 
ing, an  infant,  etc,  against  C.  S.  Hoffman 
and  others,  partners,  etc.  From  an  order 
setting  aside  a  verdict  for  plaintiff  and 
granting  a  new  trial  and  a  reinstatement  of 
the  verdict  and  Judgment  thereon  after  a 
remittitur  filed  by  plaintiff,  plaintiff  brings 
error.    Afllrmed. 

R.  A.  Welch  and  Taylor  Morrison,  both 
of  Keyser,  and  Albert  A.  Doub,  of  Comber- 
land,  Md.,  for  plaintiff  in  error, 

O.  O.  Strieby,  of  filkina,  A.  Jay  Valentine, 
of  Parsons,  and  CSias.  N.  Finnell,  of  Keyser, 
for  defendants  in  error. 

POFFENBARGER.  J.  This  writ  of  er- 
ror seeks  reversal  of  an  order  setting  aside 
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a  verdict  for  $6,500  and  granting  a  new 
trial,  reinstatement  of  tlie  verdict,  and  Jadg- 
ment  thereon  for  $5,000;  a  remittitar  of 
$500  having  been  filed  by  the  plaintiff. 

[1,3]  The  verdict  was  set  aside  October 
2,  1919,  on  condition  that  the  defendant  pay 
the  costs  of  the  trial  on  or  before  the  first 
day  of  the  next  regular  term  of  the  conrt, 
which  was  October  21,  1919.  On  that  day, 
a  motion  was  made  to  set  aside  the  order 
granting  a  new  trial,  for  failure  to  pay 
the  costs ;  bnt  was  resisted  on  the  ground  of 
mistake,  the  check  for  payment  thereof  hav- 
ing been  inadvertently  mailed  to  Baltimore, 
Md.,  Instead  of  Keyser,  W.  Va.  Before  this 
motion  was  passed  ui>on,  October  29,  the 
remittitur  was  filed  and  another  motion  to 
set  aside  the  order  of  October  2d  made  and 
founded  upon  the  remittitur.  Both  motions 
were  overruled,  October  29th. 

The  discretion  of  the  trial  court  amply 
Justified  its  action  in  overruling  the  first 
motion.  It  could  have  set  aside  the  order 
for  nonpayment  of  costs,  or  let  it  stand  and 
awarded  an  execution  for  the  costs.  Code, 
ch.  188,  f  5  (sec.  5080).  As  payment  of  the 
costs  was  tendered  in  resistance  of  the  mo- 
tion, there  was  no  occasion  for  such  an 
award. 

If  the  verdict  is  right,  except  as  to  the 
amount  thereof,  the  remittitur  and  motion 
to  reinstate  the  verdict  founded  thereon 
may  have  been  filed  and  made  in  time.  As 
to  this,  we  express  no  opinion,  however,  for 
there  was  cause  other  than  excessiveness  of 
damages  justifying  the  award  of  a  new  trial. 
The  weight  of  authority  Is  that  such  an  or- 
der may  be  set  aside  at  the  term  at  which 
it  was  entered,  on  other  than  statutory 
grounds.  Rhea  v.  Gibson,  10  Grat.  (Va.) 
215;  Luke  v.  Coleman,  88  Utah,  888,  118 
Pac.  1023,  Ann.  C&b.  1913B,  488»  note  486; 
20  R.  G.  L.  p.  812.  The  contrary  has  been 
held  in  some  states,  and  the  general  rule  is 
that  the  order  cannot  be  set  aside  at  a  sub- 
sequent term,  unless  a  motion  to  set  aside 
is  made  at  the  term  of  entry  and  continued. 
See  the  note  above  referred  to  and  20  B.  CX 
L.818. 

The  verdict  was  set  aside  on  the  groimd 
of  an  error  in  an  Instruction  given  for  the 
plaintiff,  without  objection  or  exception. 
Right  and  power  in  the  trial  court  to  set 
it  aside  on  such  ground  is  d(»iied  in  argu- 
ment, but  it  is  explicitly  affirmed  by  au- 
thority. Roane  Lumber  0>.  v.  Lovett,  72 
W.  Va.  828,  78  S.  £.  102;  Stevenson  v.  Wal- 
lace (Ya.)  27  Grat  77.  To  make  such  an 
error  available  .in  the  appellate  court,  an 
exception  is  necessary,  of  course;  but  the 
right  of  any  court  to  correct  its  own  errors 
ln<  due  time  stands  upon'  a  footing  some- 
what different  from  that  of  the  right  of  a 
litigant  to  invoke  the  jurisdiction  of  another 
court  to  make  the  correction.  This  distinc- 
tion is  so  obvious  and  so  thoroughly  estab- 
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liahed  thiit  citation  of  authority  for  it  is 
unnecessary.  However*  see  20  ^  0.  U  p.  80a 
The  cause  of  action  was  alleged  negli- 
gence In  the  treatment  of  a  severe  and  com- 
plicated wounds  in  a  private  hospital  owned 
and  Qonducted  by  the  defendants  as  partners 
in  business,  one  of  whom  personally  treated 
it  The  plaintiff,  a  boy,  was  only  about  nine 
years  old,  when  injured.  He  suffered  a  com- 
pound comminuted  lecture  of  the  right 
leg,  two  or  three  inches  from  the  ankle. 
While  he  was  riding  in  a  fruit  wagon,  the 
horse  became  fright^ied,  ran  away,  and  up- 
set the  wagon,  and  his  leg  was  crushed  by 
it  some  way.  At  the  suggestion  of  the  fam- 
ily physician,  Dr.  Bell,  he  was  taken  to  the 
hospital  the  same  evening,  Monday,  Novem- 
ber 11,  1918,  where  Dr.  Hoffman,  one  of  the 
defendants,  dressed  the  wound,  with  the 
assistance  of  Dr.  Bell.  A  piece  of  bone  pro- 
truded and  the  flesh  was  considerably  torn 
and  lacerated.  There  may  have  been  some 
infection,  since  the  stocking,  as  well  as  par- 
ticles of  earth,  was  In  contact  with  the 
wound.  On  his  preliminary  examination. 
Dr.  Hoffman  thought  the  case  was  really 
one  for  amputation,  but  he  desisted  from  re- 
sorting to  it,  for  lack  of  direction  or  con- 
sent of  the  parents;  none  of  them  being 
present  at  the  time.  Having  had  consider- 
able experience  with  that  class  of  cases  and 
having  saved  limbs  in  as  bad  condition,  he 
finally  decided  to  attempt  to  save  the  boy's 
leg.  The  wound  was  thoroughly  cleansed 
and  disinfected  in  an  appropriate  manner, 
an  incision  made  for  replacement  of  the  pro- 
truding bone,  a  loose  sliver  of  bone  taken 
out,  the  bones  set  and  wired,  the  incision 
closed  by  stitches,  and  the  leg  put  in  a 
plaster  cast,  with  cotton  and  gauze,  and  an 
opening  or  window  left  over  the  wound 
for  drainage,  inspection,  and  treatment. 
Throughout  that  night  and  the  next  day 
the  boy  did  well,  but  the  next  night  he 
was  delirious  and  had  a  high  temperature 
and  a  weak  pulse,  and  at  about  7  o'clock 
of  the  second  day,  Wednesday,  November 
13th,  a  diange  In  the  condition  of  the  foot 
was  discovered.  There  was  no  swelling, 
but  it  was  slightly  cold  and  had  turned 
slightly  white.  When  this  change  devel- 
oped. Dr.  Hoffman  was  not  at  the  hospital 
nor  within  reach.  He  had  left  at  about  9 
o'clock  Tuesday  evening  for  Huntington,  W. 
Va.,  in  response  to  a  call  by  the  chairman 
of  the  Executive  Ck>mmittee  of  National 
Defense.  Riding  at  night,  he  was  at  Hunt- 
ington on  Wednesday  and  got  back  to  the 
hospital  at  about  2  o'dock  a.  m.,  Thursday. 
It  is  admitted  that  he  saw  the  boy  Tues- 
day morning.  He  swears  he  saw  him  again 
and  examined  his  leg  at  about  7  o'clock 
that  evening  and  found  his  condition  entire- 
ly satisfactory.  The  boy  says  he  saw  him 
only  once  on  Tuesday.  In  the  hospital  there 
were  several  nurses,  and  the  boy  was  pro- 
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vided  with  a  day  nurse  and  a  night  nurse, 
neither  of  whpm  was  a  graduate;  the  for- 
mer having  had  about  9  months'  training 
and  the  latter  about  18.  The  head  nurse  was 
a  graduate  and  had  had  several  years'  ex- 
perience. Before  Dr.  Hoffman  left,  he  In- 
structed the  head  nurse  to  cut  the  plaster 
cast  if  the  leg  should  start  to  swell,  and, 
although  she  says  there  was  no  swelling,  on 
Wednesday  morning  at  8  o'clock  she  cut  it, 
because  she  had  discovered  an  unfavorable 
change  and  condition,  and  resorted  to  ap- 
proved treatment  to  increase  or  restore  cir- 
culation. In  addition  to  the  nurses,  the 
hospital  had  the  services  of  Dr.  Maxwell, 
a  young  physician  and  surgeon  whose  com- 
petency is  not  impeached,  though  the  rela- 
tives of  the  boy  lacked  confidence  in  him  on 
account  of  his  limited  experience.  His  po- 
sition was  that  of  anesthetist  and  assistant 
He  had  been  associated  with  the  hospital 
for  7^  years  and  had  had  more  than  3 
years'  previous  hospital  exi>erience.  He 
says  he  was  notified  of  Dr.  Hoffman's  in- 
tended absence  and  advised  of  the  boy's 
condition.  Dr.  Hoffman  did  not  notify  his 
partner,  Dr.  Kalbaugh,  at  the  time  of  his 
departure,  but  he  thinks  he  told  him  a  cou- 
ple of  days  before  he  left  that  he  expected 
to  be  away.  Dr.  Kalbaugh  also  was  away 
on  Wednesday.  Dr.  Hoffman  says  the  usual 
interval  between  the  original  treatment  of 
a  wound  of  that  kind  and  the  first  subse- 
quent dressing  is  about  48  hours,  and  this 
is  not  denied.  About  53  hours  had  inter- 
vened between  the  original  treatment  and  his 
return  from  Huntington. 

On  the  discovery  of  the  unfavorable 
change,  the  head  nurse.  In  addition  to  al- 
teration of  the  treatment,  endeavored  to 
notify  Dr.  Maxwell  and  was  unable  to  reach 
him,  but  at  10:30  a.  m.  he  came  to  the  boy's 
room  on  his  round  of  visits  to  patients,  and 
was  informed  as  to  the  situation.  The  treat- 
ment adopted  by  the  nurse  was  then  con- 
tinued, possibly  with  slight  modification. 
According  to  his  testimony,  he  visited  the 
boy  twice  between  10:30  a.  m.  and  1*.30  p. 
m.  When  he  returned  at  2:30  p.  m.,  the 
condition  he  found  convinced  him  that  am- 
putation was  necessary,  and  he  immediate- 
ly notified  Dr.  Bell  and  endeavored  to  get 
into  communication  with  members  of  the 
family.  Dr.  Bell  thinks  he  was  called  about 
3  or  3:30,  and,  going  to  the  hospital  he  found 
circulation  had  ceased  and  gangrene  ex- 
tended three  or  four  inches  above  the  knee. 
Before  going  to  the  hospital,  however,  he 
spent  some  time  in  an  effort  to  communicate 
with  the  family.  Dr.  Maxwell  says  he  in- 
quired as  to  whether  any  of  the  family  were 
about  the  hospital,  and,  being  informed  that 
they  were  not,  went  to  the  house  of  his 
parents,  and,  finding  nobody  there,  went  to 
the  residence  of  the  grandparents,  where  he 


found  the  boy's  aunt  Whether  he  notified 
her  of  the  diange  of  condition,  he  does  not 
say.  He  claims  he  told  the  grandmother, 
at  about  5  p.  m.,  the  boy's  condition  was 
serious ;  but  he  is  not  sure  he  told  her  ampu- 
tation was  necessary.  Upon  receipt  of  that 
information  she  left  the  hospital.  He  made 
preparations  to  operate  himself,  but  did  not 
do  so  on  account  of  lack  of  consent  of  the 
parents  or  other  relatives,  although  he  knew 
the  boy  would  die  if  the  operation  should  not 
be  performed.  He  gave  them  no  notice  of 
the  unfavorable  condition  discovered  on 
Wednesday  morning.  He  admits  there  was 
some  swelling  at  that  time,  but  denies  there 
was  any  evidence  of  gangrene.  The  father 
of  the  boy,  a  railroad  man,  was  away  from 
home  at  the  time,  and  did  not  return  until 
about  9  o'clock  p.  m.  He  was  unwilling  to 
let  Dr.  Maxwell  make  the  amputation,  but 
was  willing  to  let  Dr.  Bell  do  so.  A  rule 
of  the  hospital  forbade  operations  there  by 
surgeons  not  connected  with  it.  Arrange- 
ments were  made  to  have  the  operation  per- 
formed in  a  hospital  at  Cumberland,  Md., 
and  at  about  2  o'clock  a.  m.,  Thursday,  the 
boy  was  taken  from  the  hospital  and  put  on 
the  train  on  which  Dr.  Hoffman  arrived. 
At  Cumberland  the  leg  was  taken  off  at  the 
hip  and  the  boy's  life  barely  saved.  Dr. 
Maxwell  says  it  could  have  been  safely  taken 
off  below  the  knee,  if  the  operation  had  been 
I)erformed  promptly  Wednesday  afternoon. 
As  to  some  of  this  history,  there  is  a  good 
deal  of  conflict  in  the  evidence.  fRie  aunt 
says  she  was  at  the  hospital  on  Wednesday 
from  9  a.  ra.  until  12,  when  she  was  sent 
out  of  the  sick  room  by  Dr.  Maxwell,  who, 
as  well  as  the  day  nurse,  told  her,  some  time 
that  morning,  the  boy  was  doing  well.  She 
says  Dr.  Maxwell  saw  her  in  front  of  his 
office  at  3  p.  m.  and  told  her  the  case 
looked  favorable.  The  mother  says  she  went 
to  the  hospital  Wednesday  between  2  and 
3  o'clodk,  and  remained  there  until  between 
5  and  6  o'clock,  spending  the  greater  part 
of  the  time  in  the  boy's  room,  and  that  the 
nurse  told  her,  just  before  she  left  the  boy 
was  getting  along  fine.  When  shp  reached 
her  mother's  house,  on  her  way  home,  her 
mother  Informed  her  that  Dr.  Maxwell  had 
been  there  and  told  her  the  boy's  leg  would 
have  to  be  taken  off.  The  grandmother  says 
she  was  at  the  hospital  Wednesday  from 
1  until  7:30  p.  m.,  and  that  Dr.  Maxwell 
came  in  about  4  o'elodr,  and  again  about  7 
o'clock,  and  then  told  her  the  boy's  leg  would 
have  to  come  off  at  the  hip,  and  she  re- 
quested him  to  wait  until  she  got  the  boy's 
father,  grandfather,  and  mother.  On  cross- 
examination,  she  says  she  objected  to  ampu- 
tation by  Dr.  Maxwell.  The  head  nurse, 
testifying  from  a  chart  says  the  grand- 
mother was  in  the  room  at  10:30  a.  m.  and 
from  2:30  until  6:30  p.  m.  on  Wednesday. 
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She  swears,  however,  that  Dr.  Maxwell  in- 
formed the  grandmother  of  the  serious  con- 
dition of  the  boy  at  2 -.30  of  that  day. 

[4-7]  The  plahitllTs  case  proceeds  largely 
upon  the  hypothesis  of  improper  treatment 
by  Dr.  Hoffman  In  the  first  instance,  it 
behig  contended  that  the  use  of  the  plaster 
of  paris  cast  in  such  a  case  is  unskillful 
and  unprofessional,  on  account  of  the  prob- 
ability of  swelling  and  consequent  constric- 
tion interfering  with  or  cutting  off  circula- 
tion of  the  blood  at  the  extremity.  Gangrene 
results  from  such  constriction,  if  continued 
long  enough.  One  theory  of  the  defense, 
founded  largely  upon  the  testimony  of  Dr. 
Maxwell,  is  that  gangrene  was  occasioned 
by  infection,  gas  bacillus  in  the  wound,  which 
noticeably  developed  on  Wednesday  morning, 
but  the  true  character  of  which  was  not 
discernible  until  later  in  the  day.  The  proof 
by  eTpert  testimony  that  the  use  of  the  plas- 
ter of  paris  cast,  in  the  reduction  of  a  com- 
pound comminuted  fracture,  is  permissible, 
approved,  and  widely  adopted  by  the  profes- 
sion, is  overwhelming.  Neither  Dr.  Bell  nor 
Dr.  Gerstell,  testifying  as  witnesses  called 
by  the  plaintiff,  condemned  it  as  being  vio- 
lative of  approved  modem  practice.  In  an- 
swer to  a  question,  the  former  said : 

"That,  of  course,  depends  somewhat  upon  the 
man  doing  the  work.  Some  prefer  using  one 
method  and  some  another.  It  would  not  be  bad 
practice,  but  good  practice,  to  use  bandages  of 
that  kind  in  order  to  prevent  the  parts  from 
moving  as  much  as  possible." 

He  further  said  he  had  himself  used  the 
cast  in  reduction  of  such  fractures.  Though 
he  said  he  had  never  used  one  in  a  case 
like  the  one  involved  here,  it  was  not  shown 
that  he  had  ever  treated  one  exactly  like  it, 
and  he  did  not  disapprove  the  treatment 
adopted  by  Dr.  Hoffman  in  the  case  in  ques- 
tion. Dr.  Gerstell  retired  from  the  practice 
of  surgery  a  good  many  years  ago  and  said 
he  did  not  know  what  the  modem  method 
of  treatment  wa^.  On  this  point  he  said: 
"I  do  not  know  what  the  ordinary  prac- 
tice in  Mineral  county  is  at  the  present 
time."  He  had  previously  made  the  same 
statement  in  slightly  different  words.  He 
was  permitted,  however,  to  say  that,  if  the 
bones  were  comminuted  or  the  soft  parts 
much  Involved  or  lacerated,  the  use  of  the 
cast  would  be,  in  his  judgment,  very  bad 
surgery.  This  testimony  went  in  over  an 
objection  and  an  exception.  Both  say  the 
use  of  the  cast  in  such  cases  necessitates 
more  careful  attention,  and  that  the  prob- 
ability of  swelling  creates  some  danger  of 
constriction  interfering  with  circulation. 
Notwithstanding  the  practice  25  years  ago, 
there  Is  no  conflict  In  the  evidence  as  to 
the  propriety  of  the  use  of  the  cast  in  such 
cases  In  modem  surgery,  and  in  the  com- 
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munity  In  whl(A  the  treatment  In  question 
took  place.  There  Is  no  proof  that  any- 
thing occurred  before  the  departure  of  Dr. 
Hoffman  Indicative  of  an  imfavorable  change 
of  condition.  The  leg  was  properly  treated 
In  the  first  Instance  and,  In  the  absence  of 
adverse  symptoms  or  indications,  approved 
surgery  required  nothing  further,  except 
watchfulness  and  attendance  upon  the  pa- 
tient, for  a  period  of  2  or  3  days.  Some  of 
the  experts*  say  they  do  not  redress  such 
wounds  for  even  longer  periods  than  that 

The  trial  court  certifies  that  error  In  the 
giving  of  Instruction  No.  2,  at  the  Instance 
of  the  plaintiff,  was  the  ground  on  which 
the  verdict  was  set  aside.  That  Instruction 
assumed  the  existence  of  evidence  tending 
to  prove  the  use  of  the  plaster  of  paris 
cast  was  improper  and  had  caused  develop- 
ment of  gangrene,  by  interruption  of  the 
circulation,  and  negligence  on  the  part  of 
the  nurses  and  physician  in  charge  of  the 
patient  after  the  surgical  operation,  re- 
sulting In  development  of  gangrene.  It  sub- 
mitted inquiries  as  to  whether  the  cast 
caused  Interruption  of  the  circulation: 
whether  Dr.  Hoffman  exercised  the  usual 
and  ordinary  skill  of  physicians  in  the  local- 
ity "in  the  treatment  and  setting  of  the 
fracture,"  and  gangrene  resulted  from  non- 
exerdse  thereof;  and  whether  the  nurses 
and  physician  In  charge  after  the  opera- 
tion exercised  the  usual  and  ordinary  skill 
pf  nurses  and  physicians  In  the  locality  "in 
taking  care  of  the  plaintiff  after  the  opera- 
tion," and  gangrene  resulted  from  nonex- 
erdse  thereof. 

Obviously,  the  first  part  of  it  is  predicated 
solely  upon  the  use  of  the  plaster  of  paris 
cast.  There  Is  no  evidence  In  the  case  to 
which  It  can  be  referred,  except  the  testi- 
mony of  Dr.  Gerstell,  unless  it  Is  competent 
for  the  jury  to  go  beyond  the  Inquiry  as 
to  what  is  usual  and  ordinary  surgical  skill 
In  the  locality,  or  similar  localities,  and 
adopt  their  own  Ideas  as  to  the  propriety 
of  the  mode  of  treatment.  That  they  cannot 
do.  If  a  physician  or  surgeon,  in  a  given 
case,  adopts  an  established  or  approved 
method  of  treatment  and  is  not  negligent  or 
careless  In  the  application  thereof,  he  Is 
not  liable,  even  for  injuries  caused  by  such 
treatment  McKee  v.  Allen,  94  111.  App. 
147 ;  Stem  v.  Lanng,  106  La.  738,  31  South. 
303 ;  Stevenson  v.  Gelsthorpe,  10  Mont.  563, 
27  Pac  404;  Force  v.  Gregory,  63  Conn. 
167,  27  Atl.  1116,  22  L.  R.  A.  343,  38  Am. 
St  Rep.  371;  30  Oyc.  1575.  If  there  are 
two  or  more  approved  methods  of  treatment, 
he  may  adopt  and  use  the  one  which,  in  his 
honest  judgment  will  he  the  most  effica- 
cious. 21  R.  C.  L.  p.  883.  He  is  not  bound 
at  all  hazards  to  adopt  the  best  method. 
This  is  a  principle  well  established  in  other 
branches  of  the  law  of  negligence.    Wilson 
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Bros.  T.  Bush,  70  W.  Ta.  26,  73  S.  B.  69. 

He  is  not  liable  tor  damages  for  an  Injury 
occasioned  by  an  honest  mistake  of  judg- 
ment in  any  case^  if  he  possesses  the  skill 
he  represents  himself  to  have.  Dye  y.  Oor* 
bln,  50  W.  Va.  266,  53  8.  B.  147;  Staloch 
▼.  Holm,  100  Minn.  276,  111  N.  W.  264,  9 
U  B.  A.  (N.  S.)  712. 

Eyen  though  the  method  In  use  when 
Dr.  Gerstell  practiced  may  still  be  in  yogue 
in  some  places,  and,  in  the  opinion  of  some 
surgeons,  may  be  the  best  method  of  treat- 
ment in  cases  of  compound  fracture,  the 
method  adopted  by  Dr.  Hoffman  was  widely 
recognized  and  generally  approyed  by  the 
medical  profession.  That  fact  Justified  his 
use  of  it,  eyen  though  .a  different  one  might 
haye  been  more  efficacious,  and  absolyes  him 
from  both  the  charge  of  lack  of  skill  and 
the  charge  of  negligence  in  the  use  of  the 
plaster  of  paris  cast  Hence,  in  so  far 
as  the  instruction  propounded  the  inquiry 
whether  the  use  of  that  method  was  un- 
skillful practice  or  negligence,  it  had  no 
foundation  whateyer  in  the  eyidence,  and 
the  error  in  glying  it  constituted  good  ground 
for  setting  aside  the  yerdict 

[8]  Kor  is  there  any  evidence  of  lack  of 
competency  on  the  part  of  the  nurses  or 
Dr.  MaxwelL  The  duties  and  responsibilities 
of  the  day  nurse  were  comparatiyely  light 
The  night  nurse  had  had  18  months'  ex- 
perience, and  no  witness  attempted  to  say 
that  was  insufficient  to  qualify  her.  The 
head  nurse's  competency  was  not  questioned 
by  anybody.  There  is  not  the  slightest  eyi- 
dence that  Dr.  Maxwell  was  incompetent 
to  discharge  the  duties  for  which  he  was 
retained.  Nor  is  there  any  eyidence  of  neg- 
ligence on  the  part  of  any  of  the  nurses. 
Not  being  physicians  In  charge  of  the  pa- 
tient, they  had  no  authority  to  depart  from 
the  instructions  given  them  by  their  employ- 
ers. There  is  no  proof  that  they  did  not 
obey  their  instructions  or  perform  the  duties 
assigned  them,  nor  that  they  were  not  prop- 
erly instructed.  Their  failiure  to  give  cor- 
rect information  to  members  of  the  family, 
if  any,  or  to  remain  at  all  times  in  the 
sick  room,  is  not  evidence  of  negligence 
contributing  to  or  occasioning  the  result 
complained  of.  Hence,  as  to  them,  the  in- 
struction rests  upon  a  false  assumption. 

[9]  For  another  reason,  which  the  court 
did  not  assign,  the  verdict  may  have  been 
impeachable,  namely,  the  admission  of  the 
evidence  of  Dr.  QersteU  as  to  the  method 
of  treatment  a  quarter  of  a  century  prior 


to  the  date  of  the  action  complained  of  here. 
"In  determininir  the  degree  of  care  and  skill 
the  law  exacts  of  physicians  and  surgeons, 
regard  must  be  had  to  the  state  of  advance- 
ment of  the  profession  at  the  time  of  the 
treatment  They  are  held  to  exercise  the 
ordinary  care  and  skill  of  their  profession 
in  the  light  of  modem  learning  and  en- 
lightenment on  the  subject  Their  treat- 
ment is  measured  by  the  standard  existing 
at  the  time  they  practice,  and  not  that  which 
may  have  existed  at  some  time  in  the  past" 
29  R.  O.  li.  p.  384.  See,  also,  Dye  v.  Gorbin, 
59  W.  Va.  266,  53  S.  E.  147,  and  Lawson 
V.  Conaway,  87  W.  Va.  159,  16  S.  E.  564, 
18  L.  R.  A.  627,  38  Am.  St  Bep.  17.  Er- 
ror tn  the  admission  of  this  evldaice  may 
have  been  cured  by  instructions  given  for 
the  defendants,  which  told  the  Jury  the  sldll 
required  was  such  as  complied  with  the 
standard  prevailing  in  the  community  at 
the  time  of  the  treatment  However,  it 
should  not  be  admitted  in  another  trial,  for 
it  is  clearly  inadmissible. 

[2]  To  sustain  the  action  of  the  court 
In  granting  a  new  trial.  Insufficiency  of  the 
evidence  to  sustain  the  verdict  is  invoked. 
On  the  same  ground,  it  is  insisted,  by  way 
of  cross-assignment  of  error,  that  the  court 
should  have  given  a  peremptory  InstructiiHi 
asked  for  by  the  defendants  and  refused. 
As  the  order  complained  of  is  sustained  upon 
another  ground,  it  Is  unnecessary  to  enter 
upon  an  inquiry  as  to  the  sufficiency  of  the 
evidence,  in  passing  iq)on  the  propziety  of 
that  order.  Although  an  appellate  court 
may,  and  sometimes  does,  pass  upon  the  suf- 
fldency  of  the  'evidence,  for  the  purposes 
of  a  new  trial,  when  it  is  unnecessary  to 
do  so  in  order  to  reach  a  conclusion  as  to 
the  correctness  of  the  Judgment  under  re- 
view, the  general  practice  is  to  withhold 
any  opinion  the  court  may  entertain  re- 
specting it  Ward  v.  Brown,  53  W.  Va.  227^ 
274,  44  S.  B.  488;  Osborne  &.  Co.  v,  Francis, 
38  W.  Va.  312,  325,  18  S.  E.  591,  45  Am. 
St  Bep.  859;  NeiU  v.  Produce  Oo.,  38  W. 
Va.  228,  236,  18  S.  E.  563 ;  State  v.  Dickey, 
46  W.  Va.  319,  324,  33  S.  E.  231;  State  v. 
Kerns,  47  W.  Va.  266,  34  S.  E.  734.  In 
another  trial,  the  evidence  may  be  different 
and,  if  the  case  shall  be  submitted  under 
proper  instructions,  the  Jury  may  find  for 
the  defendants,  on  the  evidence  as  it  is  now. 
For  the  reasons  stated^  the  Judgmeat  com- 
plained of  will  be  affirmed. 

LYNCH,  J.,  absent 
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COLCLOUGH  V.  BANK  OF  PENFIELD 
et  al.    (No.  1582.) 

(Sapreme  Court  of  Georgia.   June  19,  1920.) 

(Byllabus  ly  the  Court.) 

I.  Mortgaiot  «s979-Note  aad  soaqrHy  deed 
obtained  by  "duress"  are  void;  niio  as  to 
pari  delleto  not  applying. 

II  the  fears  or  affections  of  a  father  for 
his  son  are  wrought  upon  by  threats  of  a  crim- 
inal prosecution  of  the  son,  and  the  father  is 
thereby  induced  and  coerced,  against  his  will, 
to  execute  his  promissory  note  and  a  security 
deed  to  land  in  order  to  prevent  such  threaten- 
ed prosecution,  there  is  duress  as  to  the  father, 
even  though  the  threatened  prosecution  be  for 
a  crime  which  has  been  committed  by  the  son; 
and  such  instruments  are  void,  and  may  be  can- 
celed in  a  proper  proceeding  at  the  instance  of 
the  maker.  In  such  a  case  the  rule  does  not 
apply  that,  if  parties  Toluntarily  enter  into  a 
contract  to  suppress  a  criminal  prosecution, 
they  are  in  pari  delicto,  and  neither  a  court 
of  law  nor  equity  will  interpose  to  give  relief 
to  either  party.  Civ.  Code  1910,  SS  4116,  4255; 
Jordan  v.  Beecher,  143  Oa.  143,  84  8.  E.  549, 
L.  R.  A.  1915D,  1122;  Hodges  ▼.  Citizens' 
Bank  of  Sylvania,  146  Ga.  624,  92  S.  E.  49; 
Williamson-Halsell-Vraaier  Co.  ▼.  Ackerman, 
77  Kan.  602,  94  Pac.  807,  20  L.  B.  A.  (N. ».) 
484. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Duress.] 


2.  Appeal  and  error  «=»954(3)  —  Judgment 
^s>660— Denial  of  Interim  Judgment  not  af- 
firmed, beoause  made  on  oonilloting  evidenoe; 
denial, of  ad  Interim  Injnnctlon,  beoauso  plain- 
tiff was  bound  by  a  default  Judgment,  held 
error. 

In  an  action  against  a  bank  and  another 
for  cancellation  of  deeds,  setting  aside  a  Judg- 
ment, injunction,  and  other  relief,  the  petition, 
among  other  allegations,  set  forth  in  sub- 
stance that  the  petitioner  was  induced  and  co- 
erced, contrary  to  his  will,  by  such  duress  as 
referred  to  in  the  preceding  note,  brought  to 
bear  upon  him  by  the  president  of  the  defend- 
ant bank,  to  execute  to  it  his  promissory  note 
and  a  security  deed  to  land,  in  order  to  secure 
the  payment  by  petitioner  of  an  alleged  de- 
falcation of  funds  of  the  bank  by  petitioner's 
son;  that  upon  failure  to  pay  the  note  at  ma- 
turity suit  was  brought  thereon  by  the  bank, 
and  judgment  rendered  against  petitioner  by 
default,  he  being  then  deterred,  by  such  du- 
ress again  brought  to  bear  upon  him  by  the 
bank's  president,  from  defending  the  suit;  that 
the  land  conveyed  by  the  security  deed  to  the 
bank  was  afterwards  sold  at  sheriff's  sale  un- 
der an  execution  issued  upon  such  judgment, 
and  purchased  by  the  bank  for  a  specified  in- 
considerable sum;  that  such  duress  was  again 
brought  to  bear  upon  petitioner  for  the  purpose 
of  preventing  him  from  taking  any  stepa  to 
stop  such  sale;  and  that  he  was  deterred  by 
such  duress  from  in  any  way  objecting  tiiere- 
to.  On  an  interlocutory  hearing  evidence  was 
submitted  by  petitioner  tending  to  support  such 
allegations.    In   refusing    to   grant   an  ad  in- 
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terim  injunction  the  Judge's  order  states:  'Tin- 
der  the  allegations  of  the  petition,  the  evi- 
dence, and  the  law  applicable  in  said  case,  the 
plaintiff  would  be  estopped  from  going  behind 
the  Judgment  that  was  rendered  in  said  case, 
which  judgment  is  described  in  the  pleadings. 
Under  section  5965  of  the  Civil  Code  of  1910, 
and  the  authorities  under  said  section  in  Park's 
Annotated  Code,  said  judgment  would  debar 
the  plaintiff  from  setting  up  any  defense,  which 
could  have  been  made  to  the  suit  on  said  note, 
and  said  Judgment  under  the  law  was  binding 
on  the  plaintiff."    Held: 

(a)  Under  the  pleadings  and  the  evidence, 
the  authority  dted  does  not  sustain  the  re- 
fusal of  an  interlocutory  injunction  on  the  sole 
ground  upon  which  the  refusal  was  based. 
*'The  Judgment  of  a  court  of  competent  juris- 
diction may  be  set  aside  by  a  decree  in  chan- 
cery, for  fraud,  accident,  or  mistake,  or  the 
acts  of  the  adverse  party  unmixed  with  the 
negligence  or  fault  of  the  complainant."  Civ. 
Code  1910,  S  6965.  The  evidence  for  the  peti- 
tioner, if  true,  showed  that  the  Judgment 
sought  to  be  set  aside  was  obtained  by  such 
duress  as  amounted  to  a  species  of  fraud  (9 
R.  C.  L.  711,  727,  728),  and  by  "the  acts  of  the 
adverse  party,  unmixed  with  the  negligence  or 
fault  of  Che  complainant."  '*Fraud  will  au- 
thorize a  court  of  equity  to  annul  conveyances, 
however  solenmly  executed,  and  to  relieve 
against  awards.  Judgments,  and  decrees  ob- 
tained by  imposition."  av.  Code  1910,  S  4029. 
According  to  the  petitioner's  evidence,  his  note 
and  security  deed,  the  Judgment  against  him, 
and  the  sale  of  his  land  were  all  obtained  or 
procured  by  fraud  and  imposition. 

(b)  As  the  refusal  of  the  ad  interim  injunc- 
tion was  expressly  based  on  the  ground  that 
the  plaintiff  was  concluded  by  the  Judgment 
against  him,  it  cannot  be  held  that  such  rul- 
ing of  the  judge  should  be  affirmed  because  the 
evidence  was  conflicting.  The  Judge  did  not  ex- 
ercise his  discretion  in  refusing  the  interlocu- 
tory injunction  on  conflicting  evidence.  Spires 
V.  Wright,  147  Ga.  638,  96  S.  E.  282;  Bowl- 
ing V.  Doyle,  149  Ga.727,  102  S.  E.  27,  29. 

(e)  The  hearing  was  preliminary,  and  be- 
fore the  appearance  term,  and  so  no  rulings 
were  made  on  the  demurrers. 

(d)  As  there  must  be  a  reversal,  the  Judge 
will  decide  on  another  hearing  whether  an  ad 
interim  injunction  should  be  granted. 

Beck,  P.  J.,  and  George,  J.,  dissenting. 


Error  from  Superior  Court,  Greene  County ; 
J.  B.  Park,  Judge. 

Action  for  injunction,  etc.,  by  J.  M.  Col- 
clough  against  the  Bank  of  Poifleld  and  an- 
other. Interlocutory  injunction  denied,  and 
plaintiff  brings  error.    Beversed. 

McWhorter  &  McWhorter  and  Fortson  & 
Bradwell,  all  of  Athens,  for  plaintiff  in  error. 

John  S.  Callaway  and  Davison  &  Lewis, 
all  of  GreensJboro,  for  defendants  in  error» 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BECK,  P.  J.,  and 
GEORGE,  J.,  who  dissent 
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COLCLOUGH  V.  BANK  OF  PENFIELD 
et  al.    (No.  1581.) 

(Supreme  Court  of  Georgia.    June  19,  1920.) 

(ByUabu9  ly  the  Court.) 

1.  Mortgages  ^=b>79— A  note  and  security  deed 
obtained  by  "duress"  are  void;  rule  as  to 
parties  in  pari  delicto  not  applying. 

Where  the  fears  or  affections  of  a  mother 
for  her  son  are  wrought  upon  by  threats  of  a 
criminal  prosecution  of  the  son  for  an  alleged 
violation  of  the  criminal  laws  of  this  state,  and 
the  mother  by  reason  of  such  threats  is  induced 
and  coerced  against  her  will  to  execute  her 
promissory  note  and  a  deed  to  land  to  secure 
the  same,  in  order  to  prevent  such  threatened 
prosecution,  such  threat  is  duress  as  to  the 
mother  in  the  execution  of  the  note  and  deed, 
although  the  threatened  prosecution  be  for  a 
crime  committed  by  the  son,  and  such  note 
and  deed  may  be  canceled  at  the  instance  of 
the  maker.  Where,  subsequently  to  the  ex- 
ecution of  the  note  and  deed,  the  mother  died 
before  filing  proceedings  for  cancellation,  and 
her  daughter,  a  sister  of  the  son  charged  with 
the  criminal  offense  (embezzlement),  was  ap- 
pointed administratrix  upon  the  mother's  es- 
tate, and  she  was  deterred  by  such  duress  on 
the  part  of  the  payee  of  the  note  and  vendee 
from  setting  up  any  defense  to  the  sale  of  the 
land,  she  could  under  such  circumstances  main- 
tain an  action  for  tiie  cancellation  of  the  deed, 
recovery  of  the  land,  etc.  In  such  a  case  as 
set  out  above,  the  rule  that,  if  parties  volun- 
tarily enter  into  a  contract  to  suppress  a  crim- 
inal prosecution,  they  are  in  pari  delicto,  and 
neither  a  court  of  law  nor  equity  will  interpose 
to  give  relief  to  either  party,  does  not  apply. 
Civ.  Code  1910,  Sf  4116,  4255;  Jordan  v. 
Beecher,  143  Ga.  143,  84  S.  E.  549,  L.  B.  A. 
1915D,  1122;  Hodges  v.  Citizens'  Bank  of 
Sylvania,  146  Ga.  624,  92  S.  E.  49;  Williamson- 
Halseli-Frazier  Co.  v.  Ackerman,  77  Kan.  502, 
94  Pac.  807,  20  li.  B.  A.  (N.  S.)  484. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Duress.] 

2.  Companion  case. 

The  other  assignments  of  error  are  con- 
trolled by  the  ruling  this  day  made  in  the  case 
of  Colclough  V.  Bank  of  Penfield^  150  Ga.  — , 
108  S.  E.  489. 

Beck,  P.  J.,  and  George,  J.,  dissenting. 

Error  from  Superior  CJourt,  Greene  County; 
J.  B.  Park,  Judge. 

Action  by  Estelle  Colclough,  administratrix, 
against  the  Bank  of  Penfield  and  another. 
Judgment  for  defendants,  and  plaintilT  brings 
errbr.    Beversed. 

McWhorter  &  McWhorter  and  Fortson  & 
Bradwell,  all  of  Athens,  for  plaintiff  In  error. 

John  S.  Callaway  and  Davison  &  Lewis, 
all  of  Greensboro,  for  defendants  in  error. 

HILL,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  BEX^K,  P.  J.,  and 
GEOBGE,  J.,  who  dissent. 


(160  Oa.  nV) 
CHAMLEE  V.  AUSTIN  ot  al.    (No.  1714.) 

(Supreme  Court  of  Georgia.    June  16,  1920.) 

(Syllabut  hy  the  Court.) 


Execution  ^=:>  172 (6)— Interlocutory  Injunction 
against  oolieotlon  of  attorney's  fees  on  il.  fa. 
held  proper. 

The  pleadings  and  the  evidence  show  sub- 
stantially as  follows:  Allen  K.  Chamlee,  on 
August  26,  1916,  sold  designated  land  to  A.  B. 
Bobertson,  executing  a  bond  for  title  to  Bob- 
ertson,  and  receiving  in  return  a  note  for 
$6,736,  the  balance  of  the  purchase  money,  pro- 
viding for  interest  and  attorney's  fees.  Boh- 
ertson  had  previously,  on  August  23,  1916, 
sold  the  land  to  E.  W.  Bigham,  and  executed  to 
him  a  bond  for  title.  Bobertson  having  failed 
to  pay  his  purchase-money  note,  Chamlee,  on 
July  23,  1917,  filed  suit  thereon.  The  petition 
failed  to  allege  that  the  notice  required  by  law 
for  the  collection  of  attorney's  fees  had  been 
served  upon  Bobertson.  On  December  5,  1917, 
Bigham  sold  his  equity  in  the  land  to  A.  A. 
Austin,  and  executed  to  him  a  bond  for  title. 
A  fi.  f a.  issued  upon  the  judgment  aforesaid, 
and  was  levied  upon  the  land,  whereupon  Big- 
ham filed  a  petition,  alleging  that  the  fi.  fa.  was 
proceeding  illegally,  because  of  the  attorney's 
fees  Included  therein,  and  prayed  that  the  sale 
of  the  land  thereunder  be  enjoined.  Injunction 
was  refused  by  the  trial  judge,  and  on  writ  of 
error  to  this  court  that  judgment  was  affirmed. 
Bigham  v.  Chamlee,  148  Ga.  488,  97  S.  E.  407. 
The  petition  of  Austin  alleged  that  the  fi.  fa. 
was  proceeding  illegally,  because  of  the  inclu- 
sion therein  of  a  judgment  for  attorney's  fees, 
that  ha  had  tendered  to  Chamlee  the  principal 
and  interest  due  by  Bobertson,  and  that  Cham- 
lee had  stated  that  he  would  refuse  to  make 
title  unless  the  full  amount  of  principal,  in- 
terest, and  attorney's  fees  was  paid.  Cn  in- 
formation and  belief,  he  alleged  that  the  con- 
sent agreement  of  Bobertson  and  Chamlee,  by 
which  judgment  was  rendered  for  attorney's 
fees,  was  in  pursuance  of  a  fraudulent  con- 
spiracy and  collusion  to  prevent  the  carrying 
out  of  the  contract  to  execute  a  deed  to  the 
land.  Averring  that  he  had  no  adequate  rem- 
edy at  law  to  protect  his  equity,  he  prayed  that 
his  equity  be  subject  only  to  the  payment  of 
the  principal  and  interest,  but  not  attorney's 
fees,  on  the  indebtedness  to  Chamlee;  that  the 
judgment  rendered  in  favor  of  Chamlee  against 
Bobertson  be  decreed  invalid,  in  so  far  as  it 
provided  for  attorney's  fees;  and  that  the  de- 
fendants be  enjoined  from  selling  or  offering 
the  property  for  sale.  There  were  other  pray- 
ers applicable  to  codefendants,  not  complainants 
in  this  writ  of  error.  The  petitioner  died,  and 
his  administrator,  J.  N.  Austin,  was  made  a 
party  in  his  stead.  Chamlee  admitted  that  the 
notice  required  for  the  recovery  of  attorney's 
fees  was  not  given,  but  denied  any  fraudulent 
collusion.'  The  answer  also  showed  that  Bob- 
ertson agreed  in  writing  that  a  verdict  should 
be  rendered  against  him  in  favor  of  Chamlee 
in  the  suit  on  the  note  for  the  amount  of  the 
principal  and  interest,  including  attorney's  fees; 
that  a  verdict  was  rendered  in  accordance  with 
this  consent  agreement,  and  a  judgment  was 
rendered   in   accord    therewith    November    12, 


^s»Por  other  cases  see  same  topic  and  KBY-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 


Oa.)  JONES  T 

(108 

1917.  The  judge  granted  an  interlocutory  in- 
jonction,  and  Ghamlee  excepted.  Held,  the 
court  did  not  err  in  granting  the  interlocutory 
injunction.  Civ.  Code  1910,  S  4252;  Holcomb 
T.  Cable  Co.,  119.  Ga.  466,  46  S.  £.  671. 

Error  from  Superior  Court,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Action  for  injunction  by  A.  A.  Austin  and 
others,  in  which,  after  Austin's  death,  his  ad- 
ministrator, J.  N.  Austin,  was  made  a  party 
In  his  stead,  against  A.  K.  Chamlee.  Inter- 
locutory injunction  granted,  and  defendant 
excepts  and  brings  error.    Affirmed. 

Robert  N.  Hardeman,  of  Gray,  and  Harde- 
man, Jones,  Park  &  Johnston,  of  Macon,  for 
plaintiff  in  error. 

Little,  Powell,  Smith  &  Goldstein  and  P. 
A.  Hooper  &  Son,  all  of  Atlanta,  for  defend- 
ants in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(150  Ga.  277) 

JONES  V.  FOSTER.     (No.  1589.) 

(Sapreme  Court  of  Georgia.     June  16,  1920.) 

(SyUahui  by  Editorial  Staff.) 

1.  Fraudulent  eonveyances  ^=>43(2)— On  dalm 
of  legal  and  equitable  title  by  Judgment  debt- 
or's wife,  statute  as  to  oonveyanoe  to  defraud 
creditors  held  not  involved. 

On  a  competition  between  a  Judgment  cred- 
itor of  a  husband  and  the  latter's  wife,  claiming 
legal  title  to  lands  levied  on,  under  a  deed  from 
husband  to  her  before  the  Judgment  against  him, 
in  recognition  of  her  pre-existing  equitable  title 
arising  from  payment  of  her  money  by  the  hus- 
band for  land,  the  legal  title  to  which  was  taken 
in  his  name,  the  statute  as  to  fraudulent  con- 
veyances was  not  involved,  as  in  terms  it  ap- 
plies to  a  conveyance  by  one  of  his  own  prop- 
erty. 

2.  Fraudulent  conveyances  ^=»286(8)  —  Evi- 
dence properly  admitted  on  Issue  as  to  wheth- 
er property  belonged  to  wife. 

In  a  competition  between  a  Judgment  cred- 
itor of  a  husband  and  the  letter's  wife,  claiming 
legal  title  to  the  land  levied  on  under  husband's 
deed  to  her  before  judgment  against  him  in 
recognition  of  her  pre-existing  equitable  title, 
because  he  had  paid  her  money  for  the  land, 
the  legal  title  to  which  was  taken  in  his  name, 
the  recorded  mortgage  note,  payable  to  the 
bank,  signed  by  the  husband  and  another,  and 
the  mortgage  of  certain  personalty,  and  that 
nothing  had  been  paid  on  the  note,  was  admis- 
sible on  issue  as  to  whether  transaction  was 
fraudulent. 

3.  Fraudulent  conveyances  9=:»309 (6)— Neces- 
sity of  instruction  that  voluntary  oonvoyanoe 
was  not  void,  nnlats  debtor  was  then  In- 
solvent. 

In  a  contest  between  a  Judgment  creditor 
of  a  husband  and  the  letter's  wife,  claiming 


.  FOSTEB  491 

S.E.) 

legal  title  to  the  land  levied  on  under  has* 
band's  deed  to  her  before  judgment  against  him, 
wherein  there  was  evidence  that  conveyance 
was  voluntary,  and  not  for  a  valuable  considera- 
tion, the  court  should  have  instructed,  pursu- 
ant to  a  proper  and  timely  written  request, 
that  if  conveyance  was  voluntary,  under  Civ. 
Code  1910,  S  3224,  par.  3,  it  was  not  void,  un- 
less  husband  was  insolvent  at  its  execution. 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  J.  R.  Terrell,  Judge. 

Proceeding  between  C.  N.  Foster,  a  Judg- 
ment creditor  of  R.  A.  Jones,  and  Jennie  L. 
Jones,  the  Judgment  creditor's  wife,  claiming 
property  levied  on.  There  was  a  Judgment 
for  the  Judgment  creditor,  and  claimant 
brings  error.    Reversed. 

The  following  are  the  assignments  of  er- 
ror relating  to  admission  of  evidence: 

(1)  Because  the  court  erred  in  admitting  the 
following  documentary  evidence  on  the  trial  of 
said  case,  and  during  the  trial  thereof,  and  al- 
lowing the  same  to  go  to  the  Jury:  One  mort- 
gage note  for  $718.47,  made  payable  to  the  Car- 
rollton  Bank,  and  dated  January  16,  1912,  re- 
corded January  16, 1912,  m  Book  11,  page  336, 
and  due  February  1,  1912,  signed  by  R.  A. 
Jones  and  L.  A.  Stevens,  mortgaging  certain 
personal  property  in  the  shop  of  the  Carrollton 
Harness  Company,  No.  8  Alabama  street,  in 
the  city  of  Carrollton,  6a.;  said  shop  being  run 
and  operated  by  R.  A.  Jones  and  L.  S.  Stevens, 
the  sole  owners.  This  evidence  was  admitted 
by  the  court  over  the  objection  of  the  movant, 
on  the  ground  that  the  same  was  irrelevant  and 
immaterial,  and  the  same  is  assigned  as  error. 

(2)  Because  the  court  allowed  the  following 
material  evidence  to  go  to  the  Jury  on  the  trial, 
and  during  the  trial  of  said  case,  over  the  ob- 
jection of  the  movant,  to  wit:  "Q.  You  never 
did  pay  the  bank  a  cent  (meaning  the  mortgage 
note,  referred  to  above,  to  the  Carrollton 
Bank).  A.  I  never  paid  it"  This  evidence 
was  objected  to  by  the  movant  on  the  ground 
that  it  was  irrelevant  and  immaterial.  The 
court  overruled  the  objection,  and  the  name  is 
assigned  as  error. 

Boykin  &  Boykin,  of  Carrollton,  for  plain- 
tiff in  error. 

C.  E.  Roop  and  S.  Holdemess,  both  of  Car- 
rollton, for  defendant  in  error. 

FISH,  C.  J.  [1]  1.  This  is  a  competition 
between  a  Judgment  creditor  of  a  husband 
and  the  latter's  wife,  claiming  legal  title  to 
the  land  levied  on ;  she  holding  under  a  deed 
executed  by  the  husband  to  her  before  Judg- 
ment .was  rendered  against  him.  The  wife 
claimed  the  land,  and  upon  the  trial  of  the 
issue  made  in  the  claim  ease  she  contended 
that  the  conveyance  to  her  by  her  husband 
was  in  recognition  of  the  pre-existing  equl- 
tabl^  title  in  her,  arising  front  the  fact  that 
her  money  was  paid  by  the  husband  for  the 
land,  the  legal  title  having  then  been  taken 
in  his  name,  and  that  the  conveyance  by  him 
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to  her  was  made  for  the  purpose  of  oonvey* 
ing  to  her  what  in  equity  she  then  owned. 
There  was  evidence  on  the  trial  tending  to 
show  that  a  portion,  at  least,  of  the  purchase 
price  of  the  land  was  paid  by  the  husband 
with  the  wife's  money ;  she  thereby  acquiring 
an  undivided  equitable  interest  in  the  prop- 
erty. On  this  issue  the  Jury,  if  it  credited 
the  evidence  for  the  claimant,  would  hav^ 
been  authorized  to  find  in  her  favor  as  to 
some  undivided  interest  in  the  land.  The 
case  does  not  involve  the  mere  comparison 
of  equities  between  a  Judgment  creditor  and 
one  holding  the  equitable  title.  Dodd  v. 
Bond.  88  Ga.  355,  14  S.  E.  581;  Ford  v. 
Blackshear  Mfg.  Co.,  140  Ga.  670,  79  S.  B. 
676;  Harrison  v.  t'eacock,  149  Ga.  615,  101 
S.  EL  117. 

(a)  On  the  issae  here  the  statute  is  not 
involved,  which  provides  that  a  conveyance 
by  a  debtor  of  his  property  for  the  pur- 
pose of  delaying  and  hindering  his  creditors 
is  void  as  against  them,  where  the  person 
talsing  Imows  of  such  intention.  That  stat- 
ute, in  terms,  applies  to  a  conveyance  made 
by  one  of  his  own  property,  with  such  inten- 
tion known  to  the  taker. 

(b)  The  Judge  correctly  charged  the  law  in 
respect  to  fraudulent  conveyances  by  one  of 
his  own  property ;  but  his  charge  was  of  such 
character  as  to  necessarily  exclude  from  con- 
sideration by  the  Jury  the  material  issue 
above  mentioned. 

[2]  2.  On  the  issue  as  to  the  conveyance 
being  fraudulent,  the  Judge  did  not  err  in  the 
admission  of  evidence  to  whldti  objection  was 

made. 

[31  8.  There  being  evidence  tending  to 
show  that  the  conveyance  in  question  was 
voluntary,  and  not  for  a  valuable  considera- 
tion, the  Judge  should  have  Instructed  the 
Jury,  In  compliance  with  a  proper  and  timely 
written  request,  that  if  the  conveyance  was 
voluntary  it  was  not  void,  unless  the  hus^ 
band  was  insolvent  at  the  time  it  was, ex- 
ecuted.   Civil  Code,  I  3224,  par.  3. 

Judgment  reversed. 

All  the  Justices  concur. 


(IfiO  Ga.  298) 

BELCHER  V.  O'SHIELDS. 

McGRATH  V.  SAME« 

(Nos.  1806,  1807.) 

(Supreme  Court  of  Georgia.    June  18,  1920.) 

(8ylMfU9  ly  the  Court.) 

Action  ^=>50( I)— Corporations  ^=»l90oPar. 
ties  <S=:929— Petition  held  not  demurrable  for 
want  of  equity,  misjoinder  of  causes  of  action, 
or  of  parties  defendant 

The  court  did  not  err  in  overruling  the 
demurrer  based  on  the  grounds  that  there  is 


no  egnitsr  is  the  petition,  and  that  there  is  a 
misjoinder  of  causes  of  action  and  of  parties 
defendant. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  H.  T.  O'Shields  against  J.  B. 
Belcher  and  W.  B,  McGrath  and  for  injunc- 
tion, the  appointment  of  a  receiver,  and  for 
other  relief.  Demurrer  of  defendant  Belcher 
to  petition  overruled,  and  defendants  Belcher 
and  McGrath  bring  error.    Affirmed. 

H.  T.  O'Shields  brought  suit  against  James 
E.  Belcher  and  W.  B.  McGrath,  alleging  sub- 
stantiaily  as  follows:  Plaintiff  is  the  owner 
of  all  the  capital  stock  of  the  Mell  Plumbing 
Company,  and  he  agreed  to  sell  the. defendant 
McGrath  29  shares  of  this  stodc  for  the  sum 
of  $1,450.  McGrath  worked  for  the  Mell 
Plumbing  Company  until  August  18,  1918. 
The  stock  was  not  issued  until  May,  1918, 
when  plaintiff  issued  in  the  name  of  McGrath 
the  29  shares  of  capital  stock  and  placed  it 
in  a  drawer  in  the  office  of  the  company. 
The  stock  was  Qot  delivered  to  McGratli,  and 
was  not  intended  to  be  delivered  to  him  until 
an  agreement  could  he  entered  into  where* 
by  the  stock  was  to  remain  the  property  of 
the  plaintiff  until  it  was  fully  paid  for.  The 
whole  stock  of  the  corporation  was  owned  by 
plaintiff,  and  McGrath  had  access  to  the  of- 
fice, 1x)oks,  and  files  of  the  corporation.  Mc- 
Grath has  never  paid  anything  on  the  iMir- 
chase  price  of  the  stock,  and  it  was  never 
delivered  to  him,  and  soon  after  he  left  the 
employment  of  the  corporation  in  August, 
1918,  he  surrendered  the  stock  and  sent  it  to 
the  plaintiff,  who  filed  it  away;  and  it  has 
never  been  delivered,  and  the  title  thereto 
is  still  in  plaintiff,  it  not  having  been  trans- 
ferred to  McGrattu  On  March  18,  1919, 
plaintiff  agreed  to  sell  the  business  of  the 
Mell  Plumbing  Company  to  the  other  defend- 
ant, James  E.  Belcher,  who  agreed  to  pur- 
chase the  business,  including  the  good  will, 
for  the  sum  of  $3,250,  to  be  paid  in  install- 
ments, and  has  paid  to  plaintiff  the  sum  of 
$1,500  on  account  of  the  purchase  price  of 
the  business,  and  still  owes  to  plaintiff  the 
sum  of  $1,750,  which  Belcher  states  that  he 
is  ready  and  anxious  to  pay,  but  refuses  to 
do  so  until  the  stock  which  was  issued  in 
the  name  of  McGrath  has  been  transferred 
to  him.  Mcdrath  refuses  to  transfer  the 
stock,  and  has  instituted  an  action  of  trover 
in  the  city  court  of  Atlanta  for  the  recovery 
of  the  stock.  McGrath  owned  no  interest  in 
the  stock  whatsoever,  although  the  same  was 
issued  in  his  name;  and  since  the  contract 
of  purchase  was  made  by  Belcher  he  employ- 
ed McGrath,  and  they  together  have  colluded 
in  order  to  defeat  the  plaintiff's  claim  to  the 
balance  of  the  purchase  price  due  on  the 
business.    The  trover  suit  for  the  recovery  of 
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the  Btock  was  filed  by  McGrath  at  the  in- 
stance and  request  of  Belcher;  and,  although 
the  stock  on  its  face  shows  it  to  be  the  prop- 
erty of  McGrath,  in  point  of  fact  he  has  not 
paid  for  it  and  Is  not  the  owner  of  it    The 
plaintiff  is  without  any  remedy  at  law,  and, 
unless  a  court  of  equity  intervenes,  a  multi- 
plicity of  suits  will  result    Belcher  is  insolv- 
•ent,  and  he  can  procure  McQrath  to  prolong 
the  litigation  over  the  stock  in  the  city  court, 
and  can  control  and  dictate  his  course  of  pro- 
<:edure;  and  plaintiff  will  be  unable  to  col- 
lect the  amount  due  him  for  the  balance  of 
the  purchase  price  of  the  plumbing  business, 
because  Belcher  is  using  and  is  disposing  of 
the  merchandise  on  hand,  and  the  stock  has 
become  considerably  reduced  since  he  con- 
tracted to  buy  it    On  May  19,  1919,  Belcher 
wrote  to  plaintiff  that  he  was  ready  to  pay 
the  $1,750  balance,   provided  the  McGrath 
stock  was  transferred  to  him.    The  written 
^contract  made  between  plaintiff  aiid  Belcher 
was  attached  to  the  petition  by  amendment 
The  plaintiff  prayed  that  the  title  to  the 
•shares  of  stodE  of  th6  Mell  Plumbing  Com- 
pany issued  in  the  ttume  of  McGrath  be  de- 
^creed  to  be  in  plaintiff;  that  the  suit  pend- 
ing in  the  city  court  be  enjoined  until  the 
issues  made  by  the  present  action  are  deter* 
mined;  that  a  receiver  be  appointed  to  col- 
lect from  Belcher  the  snm  of  $1,750,  the  bal- 
juice  due  plaintiff  from  the  assets  of  the 
Mell  Plumbing  Compajiy;  and  that  the  re- 
•ceiver  hold  the  funds  on  til  the  title  to  the 
•stock  is  decreed  in  plaintiff  and  until  it  can 
be  transferred  to  Belcher  In  accordance  with 
the  contract     He  also  prays  for  Judgment 
against  Belcher  for  the  sum  of  $1,790  in  the 
^vent  he  fails  to  pay  over  that  amount  to  the 
receiver  to  be  appointed  by  the  court,  and 
for  general  relief.     Belcher  demurred  both 
generally  and  specially  to  the  petition,  on  the 
grounds:    First  that  it  sets  forth  no  cause 
of  action;  second,  that  there  is  a  misjoinder 
•of  parties  defendant,  for  the  reason  that  the 
•cause  of  action  alleged  against  one  defend- 
.ant  is  not  the  same  as  that  alleged  against 
the  other,  and  that  the  relief  prayed  against 
•each  defendant  is  not  the  same,  the  subject- 
matter  of  the  alleged  cause  of  action  against 
Belcher  being  a  breach  of  contract,  whereas 
the  subject-matter  of  the  alleged  cause  of  ac- 
tion against  McGrath  is  a  conversion  of  per* 
•sonal   property;   tJtiird,   because   it   appears 
-from  the  petition  that  the  plaintiff  has  a. 
complete  and  adequate  remedy  at  law,  be- 
cause any  claim  of  the  plaintiff  against  Bel- 
cher upon  the  contract  can  be  set  up  and 
determined  in  a  common-law  action  for  dam- 
.ages.    After  the  plaintiff  amended  his  peti- 
tion by  attaching  the  contract  between  him 
:and  Belcher,  the  court  overruled  the  grounds 
of  demurrer,  and  to  this  Judgment  the  de- 
-fendants  excepted. 

-McCallum  A  Sims,  of  iJiJanta,  for  plaintiff^ 
4n  error. 


Walter  A.  Sims,  of  AtUmte,  for  defendant 
in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
^The  two  above-stated  cases  are  Identical  in 
their  facts,  the  same  questions  are  involved 
in  each,  and  they  will  therefore  be  consider- 
ed together. 

The  petition  set  forth  a  good  cause  of  ac- 
tion, and  the  court  did  not  err  i^i  overruling 
the  demurrer  to  the  petition  as  amended. 
The  facts  of  the  petition,  which  are  well 
pleaded,  are  admitted  on  demurrer.  It  is 
alleged  that  Belcher  and  McGrath  entered 
into  a  conspiracy  in  order  to  defeat  the  claim 
of  O'Shields,  the  plaintiff,  for  the  recovery 
of  the  balance  of  the  purchase  price  ($1,750) 
for  the  stock,  merchandise,  and  good  will  of 
the  plumbing  business  which  O'Shields  had 
sold  to  Belcher.    This  court  has  held: 

"Where  a  debtor  and  other  persons  enter 
into  a  fraudulent  sctieme  or  conspiracy  for  the 
purpose  of  defeating  the  collection  of  a  debt 
due  by  the  former,  and  in  pursuance  of  the 
conspiracy  do  a  number  of  fraudulent  and  un- 
conscionable acts  the  effect  of  which,  if  per- 
mitted to  stand,  would  be  to  destroy  the  cred* 
itor*B  lien  upon  property  subject  to  the  pay- 
ment of  this  debt,  the  latter  may  by  equitable 
petition  against  all  the  conspirators,  setting 
forth  the  facts  and  containing  appropriate 
prayers,  not  only  obtain  a  money  judgment  or 
decree  against  the  debtor,  but  also  hive  such 
other  relief  against  his  eodefendants  as  the 
particular  facts  and  circumstaneee  of  the  case 
will  justify.  A  petition  of  this  kind  is  not  mul- 
tifarious nor  demurrable  for  misjoinder  of 
parties  or  for  misjoinder  of  causes  of  action.*' 
Vauglm  V.  Georgia  Ck>-operatvre  Loan  Cq.,  98 
Ga.  288^  25  S.  E.  441, 

It  is  true  in  the  instant  case  that  the 
plaintiff  had  no.  lien  against  the  property, 
sold,  and  in  this  regard  it  is  differentiated 
from  the  Vaughn  Case ;  but  other  features  of 
the  case  entitle  the  plaintiff  to  equitable  re- 
lief. It  was  alleged  in  the  petition  that  one 
of  the  defendants,  McGrath,  had  instituted 
an  action  of  trover  in  the  city  court  of  Atlan- 
ta for  the  recovery  of  the  stock  in  the  com- 
pany, although  he  owned  no  interest  in  it, 
but  that  the  two  defendants  had  ''colluded 
together"  In  order  to  defeat  the  plaintiff's 
claim  to  the  $1,760,  the  balance  of  the  pur- 
chase price  of  the  business,  etc.,  sold  to  him, 
and  that  the  scheme  of  maintaining  the  suit, 
Belcher  being  insolvent,  was  for  the  purpose 
of  prolonging  the  litigation  in  order  that  the 
plaintiff  will  be  unable  to  collect  the  amount 
due  him,  etc.  It  is  also  alleged  that,  unless 
a  court  of  equity  intervenes,  a  multiplicity 
of  suits  will  result  We  do  not  think  that 
the  argumoit  of  the  plaintiff  in  error  thar 
the  petition  shows  that  plaintiff  has  not  com- 
plied with  his  contract  is  tenable.  The  peti- 
tion as  a  whole  sets  out  facts  which  entitle 
the  plaintiff  to  equitable  relief,  and  the  court 


iM 


108  SOUTHEASTERN  BEPOBTER 


(Ga. 


did  not  err  in  oyemillng  the  general  demur- 
rer for  any  reason  assigned  therein. 

Nor  is  there  merit  in  the  ground  of  the  de- 
murrer to  the  ^ect  that  the  petition  is  mul- 
tifarious. This  court  has  held  that  It  is  not 
indispensable  that  all  the  parties  should 
have  an  Interest  in  all  matters  in  the  suit. 
It  is  sufident  If  each  party  has  an  interest 
In  some  matter  in  the  suit,  which  is  common 
to  all,  and  they  are  connected  with  others. 
Worthy  v.  Johnson,  8  Ga.  237,  52  Am.  Dec. 
399 ;  Blalsdell  v.  Bohr,  68  Ga.  56 ;  Conley  v. 
Buck,  100  Ga.  187,  28  S.  B.  97;  East  Atlanta 
Land  Co.  v.  Mower.  138  Ga.  380,  75  S.  E.  418 

(3). 
Judgment  affirmed. 
All  the  Justices  concur. 


(ISO  Oa.  262) 

FARRAR  LUMBER  CO.  V.  O.  B.  ANDREWS 

CO. 

0.  B.  ANDREWS  CO.  v.  FARRAR  LUMBER 

CO. 

(Not.  1727,  1728.) 

(Supreme  Court  of  Georgia.    May  15,  1920.) 

(SyUahua  J>y  ih^  Court,) 

Injttnotion    iSs>  165— Refusal    of    Interiocutory 
injunotlon  and   requiring  of  bond  from   de- 
fendant held  not  abuse  of  disoretlon. 
The  judge  did  not  abuse  his  discretion  in 
refusing  an  interlocutory  injunction,  nor  in  re- 
quiring a  bond  of  the  defendant. 

Error  from  Superior  Court,  Gordon  (boun- 
ty ;  M.  O.  Tarver,  Judge. 

Suit  for  injunction  by  the  Farrar  Lumber 
Company  against  the  O.  B.  Andrews  Com- 
pany and  another.  Interlocutory  Injunction 
denied,  and  bond  required  of  defendant  nam- 
ed, and  plaintiff  brings  error,  and  said  de- 
fendant takes  a  cross-bill  of  exceptions.  Af- 
firmed on  both  bills  of  exceptions. 

The  petition  alleges  that  plaintiff  on  or 
about  June  12, 1919,  made  a  contract  with  de- 
fendant Dayton  Coal,  Iron  &  Railway  Com- 
pany for  the  purchase  of  the  timber  on  cer- 
tain land  described  in  the  petition  at  and  for 
the  price  of  ^6,500,  the  timber  to  be  removed 
within  10  years ;  that  a  contract  in  writing 
was  drawn  and  duly  executed  by  the  parties 
thereto;  that  while  a  lien  existed  on  such 
timber  in  favor  of  the  trustee  in  bankruptcy 
of  such  corporation,  said  contract  in  writing 
was  not  made  dependent  on  the  release  of 
such  lien ;  that  the  trustee  in  bankruptcy  re- 
fused to  release  such  lien  unless  the  purchase 
price  of  the  timber  was  Increased  to  $7,000, 
whereupon  plaintiff  deposited  the  sum  of  $7,- 
000  in  escrow  with  the  attorney  of  said  cor- 
poration, whereby  the  said  contract  of  sale 
became  absolute;    that  notwithstanding  the 


defendant  O.  B.  Andrews  Company  has  taken 
possession  of  all  said  land  and  is  cutting 
said  timber  and  removing  the  same;  that 
said  O.  B.  Andrews  Company  Is  a  foreign 
corporation  and  plaintiff  has  no  adequate 
remedy  by  way  of  damages,  and  hence  prays 
for  an  injunction  restraining  the  cutting  and 
removal  of  such  timber. 

The  answer  of  the  O.  B.  Andrews  Company 
admitted  the  execution  of  the  contract  in 
writing  set  forth  in  the  petition,  but  alleged 
that  the  trustee  in  bankruptcy  refused  to 
give  his  consent  to  such  contract  and  under 
order  of  court  made  a  sale  of  said  timber  to 
the  defendant  O.  B.  Andrews  Company  for 
the  sum  of  $7,0(X);  that  the  said  trustee  in 
bankruptcy  had  received  no  payment  from 
said  plaintiff  on  the  contract  executed  by  the 
Dayton  Coal,  Iron  &  Railway  Ck>mpany  and 
in  no  way  acquiesced  in  the  deposit  of  said 
$7,000  with  the  attorney  of  said  Dayton  (Com- 
pany; and  that  the  lien  of  said  trustee  in 
bankruptcy  was  never  released  in  favor  of 
plaintiff. — Statement  by  editor. 

J.  G.  B.  Erwin,  Jr.,  of  Calhoun,  and  F.  K. 
McCutchen  and  C.  D.  McCutchen,  both  of  Dal- 
ton,  for  plaintiff  in  error. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
and  Allison,  Lynch  &  Phillips,  of  Chattanoo- 
ga, Tenn.,  for  defendant  In  error. 

GILBERT,  J.  Judgment  affirmed  on  both 
bills  of  exceptions.    All  the  Justices  concur. 


(25  Ga.  App.  390) 
RAMBO  V.  STATE,     (No.  11429.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  16,  1920.) 

(ByUahua  by  the  Owri,) 

1.  Criminal  law  ^=»970(7)— When  motion  In 
arrest  of  Judgment  lies. 

A  motion  in  arrest  of  judgment  will  lie 
where,  the  exceptions  are  to  a  defect  appear- 
ing on  the  face  of  the  indictment  (Williams  v. 
State,  4  Ga.  App.  853,  62  S.  E.  52&[1]),  and 
are  to  the  substance  of  the  indictment,  and 
the  defect  affects  the  real  merits  of  the  of- 
fense charged  (Pen.  Code  1010,  |  980),  and  is 
such  as  to  render  the  indictment  void  (Gaza- 
way  V.  State,  0  Ga.  App.  194,  70  S.  E.  978). 

(Additional  Syllahm  hy  Bditorial  8taft.) 

2.  Criminal  law  <8=3>970(7)— Wliere  indictment 
was  fatally  defective,  overruling  of  motion 
In  arrest  error. 

An  indictment  for  larceny  after  trust  of 
money  intrusted  to  defendant,  a  salesman,  for 
delivery  to  his- employer,  not  alleging  that  he 
did  "fraudulently  convert,*'  as  required  by  Fen. 
Ck>de  1910,  %  192,  was  a  defect  appearing  on 
the  face  of  the  indictment  g<Mng  to  the  '*8ub- 
stance**  and  affecting  "the  real  merits  of  the 
offense  charged.**  within  section  980,  and  made 
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the  indictment  fatally  defective,  so  that  the 
overruling  of  the  motion  in  arrest  of  Judg- 
tnent  after  a  conyiction  waa  error. 

Error  from  Superior  Court,  Fulton  County; 
John  D.  Humphries,  Judge. 

H.  M.  Ramho  was  convicted  of  larceny  aft- 
er trust,  his  motion  in  arrest  of  judgment 
was  overruled,  and  he  brings  error.  Re- 
versed. 

Etheridge,  Sams  &  Etheridge  and  Frank  A« 
Hooper  &  Son,  all  of  Atlanta,  for  plaintiff  in 
error. 

John  A.  Boykin,  Sol.  Gen.,  and  E.  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

BLOODWORTH,  J.  The  defendant.  H.  M. 
Rambo,  was  charged  in  the  indictment: 

'"With  the  offence  of  larceny  after  trust,  for 
that  said  accused  in  the  county  of  Fulton  and 
«tate  of  Georgia,  on  the  1st  day  of  August, 
1919,  with  force  and  arms,  being  then  and 
there  employed  as  a  salesman  and  collector  for 
the  Honduras  Coffee  Company,  a  corporation, 
and  as  such  employ^  having  been  intrusted  by 
«aid  Honduras  Coffee  Company  with  $400  in 
money,  of  the  value  of  $400  and  the  property 
of  the  aforesaid  corporation,  for  the  purpoee 
«f  accounting  to  and  delivering  to  said  Hon- 
duras Coffee  Company  said  sum  of  money,  did, 
after  having  been  so  intrusted,  convert  said 
sum  of  money  to  Ills,  the  aforesaid  H.  M. 
Rambo's,  own  use,  contrary  to  the  laws  of  said 
«tate,  the  good  order,  peace,  and  dignity  there- 
of." 

The  defendant  was  tried  and  convicted, 
and  made  a  motion  in  arrest  of  judgment  up- 
on the  ground  that  the  indictment  was  fatally 
defective  because  it  "fails  to  allege  any  fraud- 
ulent conversion."  This  motion  in  arrest  of 
judgment  was  overruled  by  the  trial  judge, 
and  the  case  was  brought  to'  this  court  for 
review. 

f1, 2]  A  motion  in  arrest  of  judgment  will 
lie  where  the  exceptions  are  to  a  defect  ap- 
pearing on  the  face  of  the  Indictment  (Wil- 
liams V.  State,  4  Ga.  App.  853,  62  S.  E.  525 
(11),  and  are  to  the  substance  of  the  Indict- 
ment, and  the  defect  affects  the  real  merits 
of  the  offense  charged  (Penal  Code,  1 980),  and 
is  such  as  to  render  the  indictment  void 
<Oazaway  v.  State,  9  Ga.  App.  194,  70  S.  E. 
978).  In  this  case  the  defect  which  appears 
on  the  face  of  the  indictment  is  to  the  "sub- 
stance," and  affects  "the  real  merits  of  the 
offense  charged,*'  for  it  does  not  allege  that 
the  accused  did  "fraudulentiy  convert,"  as 
required  by  section  192  of  the  Penal  Code. 
The  words  "fraudulently  convert"  "are  in- 
herent in  the  body  of  the  definition  of  the  of- 
fense, and  cannot  be  separated  from  it 
«  «  •  Every  allegation  in  this  indictment 
may  be  true,  and  yet  the  plaintiff  in  error  be 
lloiltleM  of  any  violation  of  the  law ;  for  the 
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facts  stated  do  not  necessarily  constitute  an 
offense  by  the  law."  Herring  v.  S^ate,  114 
Ga.  102,  39  S.  E.  869.  Justice  Lewis,  in 
Keys  V.  State,  112  Ga.  396,  37  S.  B.  764,  81 
Am.  St  Rep.  63,  said: 

"Indeed,  so  far  as  our  research  has  extended, 
the  weight  of  authority  is  based  upon  the  idea 
that  the  gravamen  of  the  offense  of  larceny 
after  trust  is  the  fraudulent  conversion  of  the 
property  of  another,  and  therein  consists  the 
crime  of  larceny." 

Justice  Little,  in  the  case  of  Almand  v. 
State,  110  Ga.  885,  36  S.  £.  216,  78  AuL  St 
Rep.  140,  said: 

"It  must  be  noted,  however,  that  it  takes  more 
than  this  to  constitute  the  offense  with  which 
the  accused  was  charged  [larceny  after  trust]. 
Undoubtedly  the  checlc  was  converted  from  the 
use  to  which  it  was  intended  by  the  owner  to 
have  been  put;  but  it  is  only  when  a  fraudulent 
conversion  has  been  made  that  a  criminal  of- 
fense is  committed." 

See,  in  this  connection,  fierrington  v.  State, 
121  Ga.  141,  48  S.  E.  908. 

Under  the  above  rulings  the  Indictment  is 
fatally  defective,  is  absolutely  void,  and  the 
judge  erred  in  overruling  the  motion  in  ar- 
rest of  judgment.  The  above  being  control- 
ling, it  is  unnecessary  to  pass  on  the  other 
assignments  of  error. 

Judgment  reversed. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


(26  Gki.  App.  892) 
RAMBO  V.  STATE.     (No.   11483.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(Byllahus  hy  the  O&uri.) 

Coflipanlon  ease. 

This  case  is  controlled  by  the  ruling  in 
Rambo  v.  State,  103  S.  B.  494  (motion  in  ar- 
rest No.  11429),  this  day  decided. 

Error  from  Superior  Ourt,  Pulton  Coun- 
ty ;  John  D.  Humphries,  Judge. 

Proceeding  by  the  State  against  H.  M. 
Rambo.  From  the  judgment,  Rambo  brings 
error.    Reversed. 

Etheridge,  Sams  &  Etheridge  and  Franlc  A. 
Hooper  &  Son,  all  of  Atlanta,  for  i^intiff  in 
error. 

John  A.  BoyUn,  Sol.  Gen.,  and  E.  A« 
Stephens,  both  of  Atlanta,  for  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLBS,  G.  J.,  and  BLOODWORTH,  J^ 
concur. 
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(ft  GkU  App.  898) 

LOYD  V.  STATE.    (N«.   11434.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

June  16,  1920.) 

(BvUabu9  hy  the  Court.) 

Ball    «s»42— Statute   not    taking    away   trial 
iHdgo'a  discretion. 

Defendant  was  indicted  and  tried  for  rape. 
The  jury  found  him  guilty  and  recommended 
him  to  mercy.  Pending  a  motion  for  a  new  trial 
he  made  application  for  bail,  and  in  his  brief  he 
incfists  that  *'the  Georgia  Legislature  has  made 
it  mandatory  upon  the  trial  judges  to  grant 
bail  after  a  motion  for  new  trial  has  been 
ffled,*'  relying  on  the  act  of  1916  (Ga.  L.  1916, 
p.  167).  In  Crumley  ▼.  Gibbs,  149  Ga.  119, 
99  S.  B.  297,  the  Supreme  Court  construed  this 
act,  and  said:  'It  was  not  intended  to  take 
away  the  discretion  of  the  trial  judge  in  the 
matter  of  granting  bail."  Under  this  ruling  it 
was  within  the  sound  discretion  of  the  trial 
judge  to  refuse  bail  in  this  case,  and  this  court 
cannot  say  as  a  matter  of  law  that  he  abused 
his  discretion. 

Error  from  Superior  Court,  Bleckley  Coun- 
ty;  E.  D.  Graham,  Judge. 

Tom  Loyd  was  convicted  of  rape,  and  pend- 
ing his  motion  for  a  new  trial,  he  applied  for 
bail,  which  was  refused,  and  be  brings  error. 
Affirmed. 

See,  also,  102  S.  B.  878. 

John  H.  Cooper,  of  Macon,  and  C.  A.  Wed- 
dington,  of  Cochran,  for  plaintiff  in  error. 

BLOODWORTH,    J.    Judgment    affirmed. 

BRDYLES,  C.  X,  and  LUKE,  J.,  concur. 


(26  Ga.  App.  874) 
TENENBAUM  V.  KNIGHT.    (No.  I09fff.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  1* 

June  15,  1920.) 

(SyUabus  ly  ihe  Court,) 

Courts  ^3»2I7— No  direct  writ  of  error  from 
city  oosrt  of  Reldsvllle  to  Saprome  Court  or 
Court  of  Appeals. . 

"Under  the  provisions  of  the  act  approved 
August  10,  1915  (Acts  1915,  p.  117),  entitied 
*An  act  to  amend  an  act  establishing  the  city 
court  of  Ileidsville,'  relative  to  the  selection  of 
jurors,  the  number  of  jurors,  etc.,  the  city 
court  of  Reidsville.  is  not  a  court  from  which  a 
writ  .of  error  will  lie  directly  to  the  Supreme 
Court  or  to  the  Court  of  Appeals.  Ash  v.  Peo- 
ple's Bank  of  Oliver,  149  Ga.  713.  101  8.  E. 
912."  Kennedy  v.  Kicklighter,  150  Ga.  — ,  103 
S..  E.  153.  Consequently  the  writ  of  error  in 
tbiis  case  must  be  dismissed. 

Error  from  City  Court  of  Reidsville;    C. 
L.  Cowart,  Judge. 


Action  by  J.  A.  ^nlght  against  S.  Teantm- 
baum.  Judgment  for  plaintiff  on  demurrer, 
and  defendant  brings  error.  Former  Judg- 
ment of  reversal  vacated,  and  opinion  with- 
drawn.   Writ  of  « ror  dismissed. 

B.  C.  Elmore,  of  (^axton,  for  plaintiff  in 
error. 

J.  T.  Grlce,  of  Glennville,  and  D.  L.  Stan- 
field,  of  Reidsville,  for  defendant  in  error. 

PBR  CURIAM.    Writ  of  error  dismissed. 

BROYLES,  C.  J.,  and  BLOODWORTH  and 
LUKB,  JJ.,  concur. 


TODD    V.   STATE. 


(26  Ga.  App.  4U> 
(No.    10998.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  16,  1920.)  ^ 

fSyUalus  by  th€  Court.) 

1.  Rape  <e=9l3,  86  —  Statatory  rape  dsiflaed; 
presumption  of  oapaoity  of  ohild  of  10  to  oon- 
sant  Is  rebuttable. 

At  common  law  and  under  Pen.  0>de  1910, 
S  34,  sexual  intercourse  with  a  female  child 
under  the  age  of  10  years,  whether  had  with  or 
without  her  consent,  stands  upon  the  same 
footing  as  if  had  forcibly  and  against  her  wiU; 
a  child  of  that  tender  age  being  incapable  of 
giving  any  consent  which  the  law  will  recognise. 
Stephen  v.  SUte,  11  Ga.  .288  (15).  Even  if 
the  female  be  over  the  age  of  10  years,  the 
presumption  of  capacity  to  consent  is  re- 
buttable. Jones  V.  SUte,  106  Ga.  365,  34  S. 
B.  174  (1). 

2.  Rape  ^=s>l3— Age  of  consent  fixed  at  14. 

By  an  act  passed  in  1918,  illicit  sexual  in- 
tercourse with  a  female  child  under  the  age  of 
14  years,  whether  had  with  or  without  her 
consent,  also  stands  upon  the  same  footing  as 
if  had  forcibly  and  against  her  will,  and  shall 
be  punished  as  prescribed  by  section  94  of  the 
Penal  Code  of  1910,  ^'unless  the  jury  trying  the 
case  shaU  recommend  that  the  defendant  be 
punished  as  for  a  misdemeanor,  in  wjbioh  event 
the  same  shall  be  made  the  judgment  and  sen- 
tence of  the  court."  AcU  1918,  p.  259.  By 
virtue  of  that  act  a  female  child  under  the 
age  of  14  years,  though  above  the  age  of  10 
years,  is,  regardless  of  her  mental  and  physi- 
cal development,  legally  incapable  of  consent- 
ing to  illicit  sexual  intercourse. 

3.  Rape  ^=9^— Law  raising  ago  of  consent  not 
to  be  construed  to  decrease '  protection  un- 
der prior  law. 

"It  is  4ncumbent  upon  the  Legisiature  to 
make  provision  for  preserving  the  good  order, 
peace  and  security  of  society;  and  when  an 
act  passed  for  that  purpose  is  susceptible  of  a 
construction  which  completely  attains  it,  it  is 
the  duty  of  the  courts  to  give  the  act  that 
construction,  rather  than  one  which  would  ex- 
clude from  its  operation  a  portion  of  the  cases 
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essential  to  its  oomplete  aim  and  object" 
Oravett  v.  State,  74  Ga.  191  (la).  And  where, 
as  with  the  act  of  1918,  the  sole  purpose  of  the 
act  is  to  increase  the  protection  offered  by 
law  to  the  children  of  this  state,  it  will  not  be 
so  construed  as  to  decrease  the  protection  af- 
forded by  any  prior  law. 

• 

4.  Rape^s>l6(5)— Attempt  to  have  Intercourse 

with  female  under  14  Is  assault  with  Intent 

to  rape. 
Under  the  act  of  1918,  an  attempt  to  have 
illicit  sexual  intercourse  with  a  female  child 
under  the  age  of  14  years  constitutes  an  as- 
sault with  intent  fo  rape.  Suggs  ▼.  State,  24 
Ga.  App.  323,  100  S.  B.  778;  Griffin  v.  SUte, 
26  Ga.  496,  497. 


6.  Criminal  law  e=s>27,  885— Raps  and  assault 
with  Intent  are  felonies,  but  punishable  as 
misdemeanor  upon  reoommsndatlon  of  Jury. 

Both  rape  and  assault  with  intent  to  rape, 
as  defined  by  Pen.  Code  1910,  S  1062,  are 
felonies  which  cannot  be  reduced  to  misdemean- 
ors. But  as  defined  by  the  act  of  1918,  even 
rape,  not  to  mention  the  attempt,  may  be  ei- 
ther a  felony  or  a  misdemeanor,  as  the  jury 
trying  the  case  shall  recommend;  the  presid- 
hag  judge  having  no  discretion  whatever  in 
the  matter,  but  being  mandatorily  required  to 
make  such  recommendation  "the  judgment  and 
sentence  of  the  court." 

6.  Criminal  law  «=»8i4(20),  1 172(8)— Instruc- 
tlon  as  to  minimum  punishment  held  not 
ground  for  new  trial. 

It  was  not  error,  but  was  entirely  proper, 
for  the  trial  judge  to  omit  to  instruct  the  jury 
in  accordance  with  the  rule  applicable  only  to 
reducible  felonies.  While  it  is  the  duty  of  the 
jury  in  such  a  case  to  fix  a  punishment  "with- 
in*' the  minimum  and  maximum  prescribed  by 
law,  yet  the  use  of  the  word  "between"  in  the 
place  of  the  word  "within"  in  giving  an  other- 
wise correct  instruction  to  the  jury  is  no  cause 
for  a  new  trial;  especially  so  where,  as  In 
this  case,  the  minimum  penalty  prescribed  by 
law  is  1  year,  and  that  fixed  by  the  jury  is  5 
years,  thereby  demonstrating  the  want  of  any 
disposition  on  their  part  to  adopt  the  minimum 
term  authorised  by  law. 

7.  Sttfllciency  of  svldsnoe. 

The  evidence  authorised  the  verdict,  and 
the  record  shows  no  error  requiring  a  new 
trial. 

Error  from  Superior  Court,  Terrell  Coun- 
ty;  W.  C.  Warrill,  Judge. 

Koebuck  Todd  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

^eomans  &  Wilkinson  and  W.  H.  Gurr,  all 
of  Dawson,  for  plaintiff  In  error. 

B.  T.  Castellow,  SoL  Gen,  of  Cuthbert,  and 
B.  E.  Arnold,  of  Atlanta,  for  the  State. 

.  LUKE,  J.    Judgment  affirmed, 

BBOYLSS,  0.  J.,  and  BLOODWOEXH,  J., 

eoncur. 
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(26  Qa.  App.  41D 
WILLINGHAM  V.  BENTON.    (No.  11096.) 

(Court  of  Appeals  of  (Georgia,  Divisiott  No.  1. 

June  16,  1920.) 


(ByUahiu  by  i^ditoriol  BUgff.) 

1.  Subscriptions  ^=»5— Promise  of  other  sub- 
scribers Is  a  good  oonsidsration  for  promise 
of  each. 

In  the  case  of  mutual  written  subscriptions 
for  a  charitable  purpose,  "the  promise  of  the 
others  is  a  good  consideration  for  the  promise 
of  each,"  under  Ov.  Code  1910,  S  4246. 

2.  Subsorlptions  ^=3>  18— Cannot  be  withdrawn 
by  subscriber  without  obiigee's  oonsent. 

A  mutual  written  subscription  for  a  char- 
itable purpose  supported  by  good  consideration, 
the  promises  of  otliers,  cannot  be  withdrawn  at 
the  will  of  subscriber  and  without  the  consent 
of  the  obligee. 

3.  Subsorlptions  ^=»2I(5)— Snbsorlbor  must 
produce  evidence  to  sustain  defense  of  non- 
performance of  condition. 

When  a  mutual  written  subscription  is 
promised  on  condition  that  a  certain  sum  can 
be  secured  in  pledges  on  or  before  a  fixed  time, 
and  the  obUgee^s  evidence  shows  compliance 
with  that  condition,  the  subscriber,  defending 
on  the  ground  that  such  sum  was  not  so  sub- 
scribed, must  produce  evidence  of  probative 
value  in  order  to  sustain  his  defense. 

4.  Evidenoe  ^s:»l2i(2)-^eoiarations  of  agent 
made  as  part  of  res  u^Xm  may  bind  principal. 

Where  a  mutual  written  subscription  is 
promised  on  condition  that  a  certain  sum  can 
be  secured  in  pledges  on  or  before  a  certain 
time,  and  the  subscriber  defends  on  the  ground 
tliat  such  condition  has  not  been  complied  with, 
and  offers  the  declarations  or  admissions  of  an 
agent  of  the  obligee,  they  do  not  bind  the 
obligee  unless  made  dum  fervet  opus,  and  so 
closely  connected  with  an  act  in  obUgee's  behalf 
and  in  the  scope  of  the  agency  as  to  be  above 
suspicion  of  device  and  afterthought,  thus  l>e- 
coming  part  of  the  res  gests  within  Civ.  Code 
1910,  S  3606. 

5.  Evideneo  «=»258(i)— Declarations  of  wit- 
ness inadmisslbis  where  his  alleged  agency 
had  not  been  proved. 

In  an  action  on  a  mutual  written  subscrip- 
tion, the  declarations  of  a  witness  were  inad- 
missible and  of  no  probative  value  where  his 
agency  for  the  obligee  had  not  been  proved. 

6.  Evidence  ^=:>244(  1 7)— Admissions  by  those 
whose  agency  had  terminated  were  not  bind- 
ing on  principal. 

In  an  action  on  a  mutual  written  subscrip- 
tion to  ¥.  M.  C.  A.,  promised  on  condition  that 
a  certain  sum  be  secured  on  pledges  on  or 
before  a  fixed  time  and  defended  on  the  ground 
of  a  nonperformance  of  thst  condition  the  sub- 
scriber's testimony,  admitted  without  objection, 
that  obligee's  soliciting  agents  told  defendant 
that  the  required  amount  had  not  been  raised 
in  the  time  limit,  made  after  the  expiration  of 
tiie  time  limited  and  the  termination  of  the 
agency,  were  not  Mnding  as  admissions  on  the 
obligee. 
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7.  Evldenoa  ^3»258<l)— One  offering  admis- 
eiens  of  agento  mast  show  that  they  were 
made  during  agenoy. 

In  an  action  upon  a  mutual  written  sub- 
scription made  on  condition  that  a  certain  sum 
be  secured  in  pledges  on  or  before  a  fixed 
time,  the  subscriber,  defending  on  ground  of 
nonperformance  of  that  condition  and  offering 
the  admissions  of  obligee's  alleged  agent,  had 
the  burden  of  showing  that  they  were  made 
within  the  scope  of  his  business  or  during  his 
agency. 

8.  Trial  «8=s>i7l— Refusal  te  direct  verdict  Is 
net  error. 

A  refusal  to  direct  a  verdict  is  not  error  in 
any  case. 

9.  Trial  ^=985— Objectlcn  tc  entire  testimony 
.  1$  had  where  It  is  partly  admissible. 

Where  some  of  the  testimony  of  a  witness 
was  objectionable  and  some  admissible,  an  ob- 
jection to  "all  of  his  testimony"  was  not  well 
taken. 

10.  Witnesses  ^=s>  1 54— Testimony  as  tc  trans- 
actions with  agent  since  deceased  held  inad- 
missible. 

In  an  action  on  a  mutual  written  subscrip- 
tion defended  on  ground  of  nonperformance 
of  a  condition  that  a  certain  sum  ha  secured  in 
pledges  on  or  before  a  certain  date,  testimony 
in  interrogatories  of  defendant's  agent  as  to 
transactions  with  obligee's  agent  living  when 
interrogatories  were  taken,  but  dead  when  they 
were  offered,  would  be  inadmissible  within  Civ. 
Code  1910,  §  586S,  subds.  3,  4,  upon  proper  ob- 
jection, because  of  inequality  arising  from  the 
inability  to  contradict  such  testimony;  the  com- 
petency of  a  witness  depending  on  his  status 
when  his  evidence  ia  offered. 

Error  from  Superior  Court*  Jasper  Coun- 
ty;   Jas.  B.  Park,  Judge. 

Action  by  B.  F.  Willingham,  Treasurer  of 
the  Young  Men's  Cbristian  Assodatiou, 
against  L.  O.  Benton.  Judgment  for  defend- 
ant, and  plain  tiff  .brings  error.    Be  versed. 

E.  M.  Baynes,  of  Monticello,  and  Harde- 
man, Jones,  Park  &  Johnston,  of  Macon,  for 
plaintiff  in  error. 

Greene  F.  Johnson,  of  Monticello,  for  de* 
fendont  in  error. 

LUKE,  J.  [1,2]  1.  In  the  case  of  mutual 
written^  subscriptions  for  a  charitable  pur- 
pose, "the  promise  of  the  others  is  a  good 
consideration  for  the  promise  of  each.*'  Civil 
Code  1010,  §  4246 ;  Miller  v.  Oglethorpe  Uni- 
versity, 24  Ga.  App.  388,  100  S.  E.  784,  and 
cases  cited;  Young  Men's  Christian  Ass'n 
v.  Estill,  140  Ga.  294,  78  S.  E.  1075,  48  L.  B. 
A.  (N.  S.)  788,  Ann.  Cas.  1914D,  136. 

(a)  Such  a  subscription,  being  supported  by 
a  good  consideration,  cannot  be  withdrawn 
at  (he  will  of  the  subscriber  and  without  the 
consent  of  the  obligee;  and  in  the  case  at 
bar  there  was  no  evidence  that  such  consent 
had  been  given.  Wilson  v.  First  Presbyterian 
Church,  56  Ga.  554  (3). 


[3, 4]  2.  When  a  mutual  written  subscrip- 
tion is  promised  upon  condition  that  a  cer* 
tain  sum  be  secured  in  pledges  on  or  before  a 
fixed  time,  and  the  obligee  Introduces  evidence 
showing  that  this  condition  has  been  ful- 
filled, a  subscriber  defending  on  the  ground 
that  such  sum  was  not  so  subscribed  must 
produce  evidence  of  probative  value,  in  or- 
der to. sustain  his  defense;  and  where  the 
evidence  to  sustain  such  contention  is  the 
declarations  or  admissions  of  an  agent  of 
the  obligee,  in  order  to  bind  the  principal,  it 
must  appear  that  the  declarations  or  admis- 
sions were  made  dum  fervet  opus,  and  were 
so  closely  connected  with  an  act  done  In  be- 
half of  the  principal  and  in  the  scope  of  the 
agency  as  to  be  free  from  the  suspicion  of 
device  or  afterthought,  and  thus  become  part 
of  the  res  gestae.  CivU  Code  1910.  §  3606; 
Southern  Express  Co.  v.  Cohen,  13  Ga.  App. 
174,  78  S.  E.  1111,  and  cases  cited;  National 
Bank  of  Tifton  v.  Smith,  142  Ga.  663,  83  S. 
E.  526  (2),  L.  B.  A.  1915B,  1116. 

[5]  (a)  The  declarations  of  the  yltness 
H 11  Iyer  were  clearly  inadmissible  and  of 
no  probative  value,  because  his  agency  had 
not  been  proved,  and  it  was  error  to  allow 
evidence  of  such  declarations  to  go  to  the 
jury,  over  appropriate  and  timely  objection. 

[8]  (b)  The  only  other  evidence  tending  to 
prove  that  the  condition  in  the  contract  as  to 
procuring  subscriptions  had  not  been  met 
was  that  of  the  subscriber,  admitted  without 
objection,  that  Cobb  and  Ellis  told  him  on 
December  5,  1909,  that  the  required  $40,000 
had  not  been  raised  within  the  time  limit 
The  evidence  as  to  agency  at  most  showed 
that  Cobb,  and  perhaps  Ellis,  were  agents  to 
solicit  and  turn  in  subscriptions,  and,  since 
the  contract  was  entered  into  '*upon  condi- 
tion that  $40,000  or  more  be  secured  In  pledg- 
es on  or  b^ore  December  4,  1909,"  and  the 
declarations  were  made  on  December  6,  1909, 
at  a  time  when  the  pledge  sued  on  had  been 
turned  into  the  person  authorized  to  receive 
It  for  the  building  committee  of  the  Young 
Men's  Christian  Association,  and  was  not 
in  the  possession  or  control  of  either  Cobb 
or  Ellis,  the  agency  had  terminated,  and  the 
declarations  were  not  binding  as  admissions 
on  the  obligee.  Atlanta  Savings  Bank  v. 
Spencer,  107  Ga.  629,  33  S.  E.  878  (5) ;  HarrU 
V.  ColUns,  75  Ga.  97  (6a). 

[7]  We  think  this  is  true  notwithstanding 
the  fact  that  one  Jones,  a  witness  for  the 
plaintiff,  testified,  "It  was  determined  then, 
in  addition,  to  raise  $75,000,  and  the  cam- 
paign then,  I  think,  went  on  until  the  10th," 
he  testifying  at  the  same  time,  '*The  drive 
was  closed  on  the  4th,"  for  the  burdoi  was 
on  the  defendant  to  show  that  the  admissions 
were  made  in  the  scope  of  his  business,  1.  e., 
during  his  agency  (Wilcox  v.  Hall,  53  Ga. 
635  [4]),  and  the  evidence  adduced  failed  to  do 
this. 
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[<]  3.  The  refusal  to  direct  a  yerdict  is  not 
error  in  any  case.  Dudley  y.  Isler,  21  Ga. 
App.  615,  94  S.  Ew  827  (2),  and  cases  cited. 

[9]  4.  Some  of  tbe  testinuHiy  of  the  witness 
Roper  being  objectionable  and  some  admis- 
sible, an  objection  to  "all  of  his  testimony" 
was  not  well  taken.  Stoker  y.  State,  23  Ga. 
App.  11,  97  S.  E.  273  (3a.) 

[10]  (a)  The  testimony  in  the  interroga- 
tories of  Roper,  agent  of  the  defendant,  as  to 
transactions  and  communications  had  ezclu- 
siyely  with  the  payee's  agent,  Cobb,  who  was 
alive  at  the  time  the  interrogatories  were 
taken,  but  dead  when  they  were  offered, 
would  be  inadmissible  upon  proper  objection. 
The  reason  of  the  rule  applicable  in  such 
cases  is  the  inequality  that  would  arise  be- 
cause of  inability  to  contradict  such  testi- 
nfony  (Moore  y.  Harlan,  37  Ga.  623  [2]; 
Field  y.  Walker,  36  Ga.  522),  and  the  compe- 
tency of  a  witness  Is  determined  by  his 
status  at  the  time  it  is  sought  to  introduce 
his  eyidence.  Carroll  y.  Barber,  119  Ga. 
856,  47  S.  B.  181  (3,  4);  Civil  Code  1910,  S 
5858 ;  Register  y.  Aultman  &  Taylor  Co.,  106 
Ga.  331,  32  S.  E.  116  (1). 

5.  The  other  exceptions  to  the  admission 
of  evidence  are  either  not  good  or  relate  to 
matters  not  material,  and  the  conclusions 
above  reached  answer  the  various  objections 
made  to  the  Judge^s  charge.  The  plaintiff 
having  proved  his  case  as  laid,  and  the  de- 
fendant having  failed  to  sustain  any  of  his 
defenses,  it  follows  that  the  Judge  erred  in 
overruling  the  general  grounds  of  the  motion 
for  a  new  trial. 

Judgment  reversed. 

BROYLES,  a  J.t  and  BLOODWORTH,  J^ 
concur. 


2.  Prtnoipal  and  suroty  ^=999-*ChanglBg  meth- 
od of  payment  of  materialman  held  not  to 
prejudice  bonding  company. 

In  a  materialman's  action  against  a  bonding 
company  on  a  bond  given  to  secure  a  street 
paving  contract,  an  agreement,  whereby  the  ma- 
terialman was  to  receive  a  decreased  proportion 
of  vouchers  from  the  dty,  held  not  to  work  to 
the  prejudice  of  the  bonding  company  so  as  to 
release  it  from  its  obligations;  the  contractors 
having  paid  the  materialman  nothing  after  the 
making  of  agreement. 

3.  Principal  and  surety  ^=s>99  —  Agreement 
whereby  city  took  over  paving  contract  held 
not  to  release  bonding  company. 

In  a  materialman's  action  against  a  bonding 
company  upon  a  bond  to  secure  a  street  paving 
contract,  an  agreement  between  the  contrac- 
tors, the  dty  and  the  materialman  relating  to 
the  abandonment  of  the  work  by  the  contractors 
and  its  completion  by  the  dty,  being  contem- 
plated in  the  application  for  bond  and  in  the 
spedfications,  held  not  to  work  in  derogation  of 
the  bonding  company's  contract  rights  so  as  to 
release  it. 


014  3.  C.  207) 

MACK  MFG.  CO.  v.  MASSACHUSETTS 

BONDING  &  INS.  CO.  et  al. 

(No.  10388.) 

(Supreme  Court  of  South  Carolina.    March  29, 

1920.) 

I.  Principal  and  surety  <&s»l28(l)  —  Bonding 
oompany  not  prejudiced  by  paving  contract 
between  dty  and  traction  company. 

In  a  materialman's  action. on  a  bond  to  re- 
cover the  price  of  brick  supplied  a  contractor 
for  street  pavement,  where  it  appeared  that 
the  dty  and  a  traction  company  made  an  agree- 
ment whereby  the  contractor  should  also  pave 
the  trackway,  to  which  the  bonding  company 
was  held  to  have  assented  by  executing  a 
bond  to  save  the  traction  company  harmless,  the 
latter  could  not,  in  a  suit  upon  the  street  pav- 
ing bond,  daim  that  it  was  prejudiced  by  such 
subsequent  contract  with  the  traction  company, 
BO  as  to  release  it  from  liability  under  the 
bond. 


4.  Principal  and  surety  ^3»i  1 4— Overpayment 
of  prlnoipai  In  street  paving  oontract  held 
not  to  harm  surety. 

In  a  materialman's  action  against  a  bond- 
ing company  on  a  bond  executed  to  secure  a 
street  paving  contract  taken  over  by  the  dty, 
that  the  contractors  had  been  paid  more  than 
they  were  entitled  to  held  not  to  constitute  a 
defense  available  to  the  bonding  company;  it 
not  having  been  injured. 

5.  Principal  and  surety  ^=»88— Assignment  of 
payments  previously  assigned  to  bonding  oom- 
pany held  not  to  release  such  company. 

In  a  materialman's  action  against  a  bonding 
company  on  a  bond  to  secure  a  street  paving 
contract,  where  it  appeared  that  the  contractors 
had  assigned  certain  monthly  payments  to  the 
paving  company,  that  the  contractors  subse- 
quently assigned  such  payments  to  a  third  par- 
ty held  not  to  release  the  bonding  company; 
the  mere  act  of  assignment  constituting  no  ac- 
tionable wrong  to  the  company  in  the  absence 
of  a  showing  of  collection  by  the  third  party. 

6.  Judgment  <&=»632^Materialman  held  not  es- 
topped from  suing  bondsman  by  previous  ac- 
tion wherein  bondsman  had  not  been  Joined. 

In  a  materialman's  action  against  a  bonding 
company  on  a  bond  to  secure  a  street  paving 
contract,  that  the  bank  financing  the  contractor 
had  brought  suit  against  the  dty  for  payment 
and  had  recovered  held  not  to  estop  the  mate- 
rialman from  suing  for  purchase  price  of  mate- 
rial when  the  bonding  company  had  not  been 
joined  in  the  first  action. 

7.  Principal  and  surety  ^=» 1 28 (I)— Payment 
under  street  paving  oontract  by  city  to  third 
person  held  not  to  discharge  surety. 

In  a  materialman's  action  against  a  bonding 
company  under  bond  given  to  secure  a  street 
paving  contract,  wherein  it  appeared  that  in  a 
suit  by  a  third  party  financing  the  contractors 
brought  against  the  dty,  judgment  had  been 
recovered,  the  action  of  the  city  in  paying  such 
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judgment  held  not  to  constitute  culpable  neg- 
ligence relieving  the  bonding  company,  where 
the  payment  of  such  Judgment  was  contemplat- 
•ed  by  the  apedflcations. 

6.  Asslgiijnenta  ^=»85— Aasignmeiit  reduood  to 
Judgment  held  prior  to  asslgnnieiit  not  so  re- 
duoed. 

Where  a  bonding  company  under  a  bond  to 
-secure  a  street  paving  contract  held  an  assign- 
ment of  monthly  payments  from  the  city  and 
the  contractor  had  subsequently  assigned  such 
payments  to  a  third  party  financing  him,  which 
third  party  had  reduced  its  assignment  to  judg- 
ment, the  third  party  held  to  have  a  legal  own- 
•ership  in  the  funds  so  assigned  which  was  sa- 
perior  to  the  equitable  property  rights  of  the 
•bonding  company  under  its  assignment. 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County;  T.  J.  Mauldin,  Judge. 

Action  by  the  Mack  Manufacturing  Com- 
{>any  against  the  Massachusetts  Bonding  & 
Insurance  Company,  the  Carolina  National 
Bank,  and  others.  Judgment  for  defendants, 
;and  plaintifr  and  the  last-named  defendant 
appeal.  Reversed  and  remanded.  The  docu- 
ments and  agreements  mentioned  in  the  opin- 
ion were  as  follows: 

• 

(1>  Specifications. 
Responsibility. 

16.  The  contractor  shall  be  responsible  for 
all  material  and  work  until  they  are  finally  ac- 
cepted by  the  city,  and  shall  repair^  at  his  own 
expense,  any  damages  they  sustain  before  their 
final  acceptance.  The  contractor  shall  be  re- 
sponsible for  all  damages  caused  by  him  of 
whatever  nature,  and  must  settie  all  claims 
from  such  damages  without  cost  to  the  dty; 
•he  shall  act  as  defendant  in,  and  bear  the  ex- 
pense of,  each  and  every  suit  of  any  and  every 
nature  which  may  be  brought  against  him,  or 
the  city,  by  reason  of  or  connected  with  the 
work  done  under  his  contract.  Should  any 
claims  arise,  the  city  can  hold  back  sufficient 
money  to  meet  said  claims,  or  until  the  contrac- 
tor has  satisfied  the  city  that  all  claims  against 
him  as  the  resxilt  of  his  work  have  been  adjust- 
ed. He  must  also  show  that  there  are  no  claims 
or  liens  whatsoever  outstanding  at  the  comple- 
tion of  his  contract  before  final  payment  is 
made. 

Abandonment. 

17.  In  the  event  the  contractor,  at  any  time, 
abandons  the  work,  or  any  part  of  it,  or  in  the 
^vent  he  fails  to  prosecute  the  same  faithfully, 
or  in  the  event  he  violates  any  of  the  provisions 
of  the  contract,  or  in  the  event  the  progress 
•of  the  work  at  any  time  indicates  that  he  is  not 
progressiug  at  the  rate  specified  and  the  engi- 
neer notifies  the  city  of  any  unnecessary  or  un- 
reasonable delay,  then  the  city  shall  have  the 
•right  to  and  may  declare  his  contract  void  and 
•enter  upon  the  work,  using  any  tools,  material 
and  equipment  thereupon  found,  and  carry  said 
work  on  to  completion,  or  they  may  enter  upon 
another  contract.     In  either  case  all  expense 


for  completing  said  contracts  shall  be  charged 
to  the  contractor,  and  if  after  paying  all  claims 
there  is  a  surplus  under  the  contract,  such 
surplus  shall  be  paid  to  the  contractor.  In 
case  the  money  still  due  the  contractor  shall 
not  cover  the  cost  of  completing  the  contract, 
then  the  city  shall  hold  said  contractor  and  his 
sureties  liable  on  the  bond  for  said  deficit. 

Section  21.  Payments.— All  work  will  be  paid 
for  in  cash,  upon  the  estimate  of  the  engineer, 
which  shall  be  made  at  the  end  of  each  month; 
this  estimate  will  include  the  work  completed 
during  the  month,  and  the  contractor  will  be 
paid  within  the  first  ten  days  of  the  succeeding 
month  80  per  cent,  of  the  work  completed  as 
shown  by  said  estimate,  the  remaining  20  per 
cent  will  be  retained  until  the  completion  and 
acceptance  of  the  work.  At  the  completion  of 
the  contract  the  city  will  have  a  final  estimate 
made,  and  wiU  cause  to  be  paid  to  the  contrac- 
tors, within  80  days  after  such  final  estimate 
is  made,  the  entire  sum  found  to  be  due  under 
the  contract  after  deducting  therefrom  all  pre- 
vious payments  and  such  other  sums  as  may 
be  authorized  under  l^is  contract. 

(2)  Application  for  Bond. 

"In  further  consideration  of  the  company  be- 
coming surety  as  above,  the  applicants  hereby 
covenant  and  agree  to  indemuify  the  company 
and  save  it  harmless  against  all  loss,  cost,  dam- 
age, charge,  and  expense  that  may  accrue  to  it 
by  reason  of  said  suretyship,  whether  sustained 
or  incurred  by  reason  of  any  act,  default,  or 
neglect  of  the  applicants,  or  on  account  of 
claims  made  under  or  in  oonnection  with  the 
aaid  suretyship  or  any  extension  or  continuation 
or  modification  or  alteration  thereof  or  other- 
wise, the  applicants  agreeing  to  repay  to  said 
company  all  loss,  cost,  damage,  charge,  and  ex- 
pense, including  the  fees  or  other  compensation 
and  expenses  of  any  and  all  attorneys  and 
agents  employed  by  it  to  investigate  or  adjust 
such  claims. 

"And  for  the  protection  of  the  said  company 
the  applicants  hereby  assign,  transfer,  set  over, 
and  convey  to  the  said  company  all  their  rights, 
titie,  and  interest  in  and  to  all  of  the  tools, 
plant,  equipment,  material  of  every  nature  and 
description  which  they  now  have  or  may  here- 
after have  located  upon  or  near  or  appertaining 
to  the  work  contemplated  under  the  contract 
for  which  the  company  has  or  is  about  to  be- 
come surety;  meaning  and  intending  hereby  to 
assign,  transfer,  set  over,  and  convey  to  the 
said  company  all  the  tools,  plant,  and  materials 
of  every  nature  and  description  now  being  used, 
or  about  to  be  used,  or  which  may  in  the  future 
l^e  used  by  the  applicants  in  connection  with  the 
work  contemplated,  whether  the  same  are  now 
located  in  or  about  the  site  thereof,  or  else- 
where, and  including  hereunder  all  materials 
purchased  for,  or  to  be  purchased  for,  or  charge- 
able to  said  contract,  or  which  may  now  be  in 
process  of  construction  in  connection  with  said 
contract,  or  in  storage  at  or  in  transit  to  said 
site,  or  elsewhere.  The  applicants  hereby  fur- 
ther assign,  transfer,  set  over,  and  convey  to 
the  said  company  all  of  their  rights  in  and  to 
subcontracts  which  have  been  or  may  hereafter 
be  entered  into  by  the  applicants,  together  with 
all  materials  and  stock  manufactured  or  onman- 


Cs»For  other  cases  se«  same  topic  and  KBY-NUMBBR  In  all  Key-Numbered  Digests  and  Indezea 


S.  O)  MAGE  MFa.  00.  T.  MASSACHUSETTS  BONDING  A  1KB.  00.  501 

(108  S.BL) 

ufactured  embraced  therein,  and  the  applicants  |  party  of  tSie  first  part,  for  the  consideratloii 
hereby  further  authorise,  empower,  and  appoint 
said  company  their  true  and  lawful  agent  or  at- 
torney with  full  power  and  authority  at  any 
and  all  times  in  their  name  and  behalf  to  enter 
upon  and  take  possession  of  any  or  all  the  tools, 
plant,  equipment,  materials,  finished  or  unfinish- 
ed, mentioned  and  referred  to  in  this  paragraph, 
and  to  use  and  enjoy  the  same,  and  also  to  en- 
force, use  and  enjoy  any  or  all  subcontracts 
or  other  rights  mentioned  in  this  paragraph,  and 
to  do  any  other  act  or  thing  which  may  at  any 
time  be  deemed  necessary  by  said  company  to 
make  effective  the  terms  of  this  paragraph, 
with  full  power  to  said  company  to  appoint  a 
substitute  attorney,  or  attorneys,  to  act  here- 
under. 

"This  assignment  shall  be  in  full  force  and 
effect  until  such  time  as,  in  the  judgment  of  the 
company,  all  of  its  liability  as  surety  for  the 
applicants  shall  have  been  fully  terminated  and 
canceled  and  the  company  fully  reimbursed  for 
any  loss  or  expense  whatsoever  that  may  ac- 
crue to  it  by  reason  of  its  suretyship. 

"The  applicants  hereby  further  agree  in  con- 
sideration of  the  company  becoming  surety,  that 
said  company  shall  as  of  the  date  hereof  be  sub- 
rogated to  all  of  their  rights,  privileges,  and 
properties  as  principal,  or  otherwise,  in  or  un- 
der said  contract,  and  the  applicants  hereby 
further  assign,  transfer,  set  over,  and  convey  to 
said  company,  all  of  the  deferred  payments  and 
retained  percentages,  and  any  and  all  moneys 
and  properties  that  may  be  or  hereafter  become 
due  and  payable  to  the  applicants  at  the  time  of 
any  breach  or  default  in  the  contract,  or  ces- 
sation of  work  thereunder,  or  that  may  there- 
after at  any  time  become  due  and  payable 
to  them  on  account  of  said  contract,  or  on  ac- 
count of  any  extra  work  performed  or  mate- 
rials furnished  in  connection  therewith.  Said 
applicants  further  agree  that  all  such  moneys 
and  the  proceeds  of  all  such  payments  or  prop- 
erties shall  be  the  sole  property  of  said  com- 
pany for  its  sole  use  and  benefit, to  be 


by  it  credited  upon  any  loan  or  advances  made 
on  account  of  said  contract,  or  upon  any  cost 
or  expense  or  advancement  of  any  nature  what- 
soever that  the  company  may  or  might  in  its 
judgment  make  or  become  liable  for.  Said  ap- 
plicants hereby  further  authorize,  empower, 
and  appoint  said  company  their  true  and  lawful 
agent  or  attorney  with  full  power  and  authori- 
ty at  sny  and  all  times  in  their  name  and  be- 
half to  make,  execute,  and  deliver,  any  assign- 
ment, transfer,  or  conveyance,  and  to  do  any 
other  act  or  thing  which  may  at  any  time  be 
deemed  necessary  by  said  company  to  make  ef- 
fective the  terms  of  this  paragraph,  with  full 
power  to  said  company  to  appoint  a  substitute 
attorney,  or  attorneys,  to  act  hereunder." 

<3)  Contract  between  Bowe  &  Page  and  City. 

State  of  South  Carolina,  County  of  Greenville. 
This  agreement  made  and  concluded  this  9th 
day  of  August,  1910,  by  and  between  the  city  of 
Greenville,  S.  C,  represented  by  its  paving  and 
sewer  commission,  the  agents  of  the  mayor 
and  board  of  aldermen,  party  of  the  first  part, 
and  Bowe  &  Page,  party  of  the  second  part, 
witnesseth: 

'  That  the  said  party  of  the  second  part  agrees 
and  by  these  presents  do  agree  with  the  said 


named  in  the  proposal  at  *  *  *  own  cost: 
and  expense  to  do  all  the  work,  famishing  aU 
the  material,  equipment  and  labor  necessary  to 
do  same,  and  under  penalty  of  the  bond  attach- 
ed, called  for  by  this  agreement,  and  at  the 
price  named  *  •  •  proposal  bearing  date  of 
July  28,  1910. 

And  said  party  *  *  *  of  the  second  part 
further  agree  *  *  *  to  do  the  work  in  strict 
accordance  with  the  plans  and  specifications  on 
file,  said  plans  and  specifications,  in  addition 
to  the  proposal  mentioned,  being  hereto  annex* 
ed  and  made  a  part  of  this  contract. 

And  the  party  *  *  *  of  the  second  part 
further  agree  *  *  *  to  do  any  extra  work 
necessary  for  the  proper  <completion  of  the  work 
in  the  manner  set  out  in  the  spedficationa. 

It  is  mutually  agreed  that  payments  will  be 
made  by  the  party  of  the  first  part  as  set  out  in 
the  specifications. 

(4)  Contract  between  Bowe  &  Page  and  Mack 
Manof actoring  Company. 

This  agreement,  made  this  twenty-ninth  day 
of  August,  one  thousand  nine  hundred  and  ten 
(1910),  by  and  between  the  Mack  Manufactur- 
ing Company  of  New  Cumberland,  West  Vir- 
ginia, party  of  the  first  part,  and  Bowe  &  Page, 
of  Charleston,  South  Carolina,  party  of  second 
part,  witnesseth: 

That  the  party  of  the  first  part  hereby  agrees 
to  sell  to  party  of  second  part,  and  the  party  of 
second  part  hereby  agrees  to  purchase  from  the 
party  of  fijrst  part,  approximately  one  million 
two  hundred  and  twenty-five  thousand  (1,225,- 
0(X>)  fire  clay  paving  block  for  use  in  paving 
Main  street,  from  College  street  to  Augusta 
street,  excepting  the  bridge,  in  the  dty  of 
Greenville,  South  Carolina.  The  said  paving 
block  to  be  delivered  in  carload  lots,  f.  o.  b.  cars 
Greenville,  S.  C,  via  P.  C.  C.  &  St  L.  By.,  and 
connecting  lines. 

It  is  further  agreed  between  the  parties  here- 
to that  the  party  of  the  second  part  shall  pay 
to  the  party  of  the  first  part  for  each  and  every 
thousand  of  said  paving  block  delivered  as 
aforesaid  the  sum  of  thirty-two  and  ^^/loo 
($32.15)  dollars;  said  payments  to  be  made 
mdtathly  immediately,  after  the  dty  makes  pay- 
ment to  said  second  party,  and  in  amount  for 
ithe  same  number  of  brick  paid  for  by  the  dty 
'of  Greenville  to  said  second  party,  less  the 
same  per  cent,  retained  by  the  city  of  Green- 
ville from  said  second  party;  the  final  payment 
to  be  made  for  the  balance  due  ^immediately 
after  the  final  payment  is  made  to  said  second 
party  by  the  city  of  Greenville  providing,  how- 
ever, that  payments  to  the  party  of  the  first 
part,  by  the  party  of  the  second  part,  will  not 
be  held  up  longer  than  a  period  of  one  year. 

It  is  further  agreed  between  the  parties  here- 
to, that  the  party  of  the  second  part  shall  pay 
the  freight  on  all  paving  block  delivered  as 
aforesaid,  and  shall  regularly  send  the  receipted 
freight  bills  to  the  party  of  first  part  on  the 
first  day  of  each  calendar  month,  for  credit  as 
so  much  cash  paid  on  account  of  the  respective 
invoices. 

The  said  first  party  agrees  to  ship  the  paving 
block  according  to  the  needs  of  the  contract  be- 
tween the  city  of  Greenville  and  said  second 
party  and  agrees  to  ship  block  of  such  size  &s 
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Teill  not  require  more  than  412  blocks  to  lay  one 
square  yard,  and  of  such  character  as  will  meet 
the  requirements  of  the  specifications  of  the 
city  of  Greenville  for  aforesaid  work,  a  copy  of 
which  is  hereto  attached,  and  made  a  part  of 
this  contract 

It  is  further  agreed  between  the  parties  here- 
to that  the  performance  of  this  contract  on  the 
part  of  the  party  of  the  first  part  shall  be  ex- 
cused by  the  act  of  God,  strikes,  labor  trou- 
bles, car  famines,  fire,  accidents,  or  any  cause 
beyond  the  control  of  party  of  first  part. 

It  is  further  agreed  between  the  parties  here- 
to that  no  variations  from  this  contract  shall 
be  recognized  by  either  party  unless  reduced  to 
writing  and  made  part  hereto. 

(5)  Bond. 

State  of  South  Carolina,  County  of  Greenville. 

Know  all  men  by  these  presents,  that  we, 
Wm.  F.  Howe  and  T.  C.  Page,  contractors  and 
partners  doing  business  under  the  firm  name 
of  Bowe  &  Page,  as  principals,  and  Massachu- 
setts Bonding  &  Insurance  Company,  a  cor- 
poration of  the  commonwealth  of  Massachu- 
setts, as  surety,  are  held  and  firmly  bound  un- 
to the  city  of  Greenville,  South  Carolina,  in 
the  full  and  just  sum  of  twenty-eight  thousand 
dollars  ($28,000.00),  for  the  payment  of  which 
we  bind  ourselves,  our  heirs,  executors,  suc- 
cessors and  assigns,  firmly,  jointly  and  several- 
ly by  these  presents. 

Sealed  with  our  seals  and  dated  this  the  19th 
day  of  September,  A.  D.  1910. 

The  condition  of  the  above  obligation  is  such, 
that,  whereas  the  above-named  principals  have 
entered  into  a  contract,  which  includes  the  pro- 
posal and  specifications,  all  of  which  are  hereto 
annexed  and  made  a  part  hereof,  which  are 
identified  by  the  signatures  of  the  principals 
herein,  whereby  the  said  contractors  have  as- 
sumed certain  obligations  to  the  city  with  re- 
spect to  the  construction  of  certain  pavements 
in  the  city  of  Greenville,  South  Carolina,  which 
are  fully  specified  in  the  said  proposal,  speci- 
fications and  contract,  reference  to  which  is 
hereby  craved. 

Now,  therefore,  should  the  contractors  well 
and  truly  comply  with  all  the  agreements  of 
their  contract  and  proposal,  signed  by  them 
and  dated  August  9th,  1910,  the  said  proposal 
and  specifications  thereto  attached  and  being  a 
part  of  the  same,  and  shall  fully  and  promptly 
pay  the  wages  of  all  laborers,  workmen  and 
mechanics  employed  by  them  or  their  subcon- 
tractors on  said  works,  and  shall  fully  and 
prompty  pay  the  claims  of  all  persons  who  fur- 
nish material  and  suppUes  used  in  the  construc- 
tion of  said  works,  and  shall  deliver  same  to 
the  city  of  Greenville  free  from  all  claims  afore- 
said, and  free  from  the  claims  of  adjoining  or 
neighboring  proprietors  for  damages  or  tres- 
pass, and  free  from  all  claims  for  damages  of 
whatsoever  nature  done  by  said  Bowe  &  Page, 
their  officers,  agents  and  employ^,  then  this 
obligation  to  be  null  and  void;  otherwise  to  re- 
main in  full  force  and  effect. 

(6)  Agreement  of  May  16,  1911,  between  Mack 

Manufacturing  Company  and  Bowe 

&  Page. 

State  of  South  Carolina,  Greenville  County. 
Whereas,  a  contract  has  heretofore  been  en- 


tered into  between  Mack  Manufacturing  Com- 
pany, a  corporation  of  the  state  of  West  Vir- 
ginia, and  W.  F.  Bowe  and  T.  C.  Page,  part- 
ners under  the  firm  name  of  Bowe  &  Page,  for 
the  sale  of  certain  paving  brick  for  use  in  the 
dty  of  Greenville,  and 

Whereas,  there  have  been  differences  between 
the  parties  as  to  the  construction  of  said  con- 
tract, especially  with  reference  to  the  method 
of  payment  for  said  brick,  and  it  is  desired  that 
said  differences  be  reconciled. 

Therefore,  this  agreement  witnesseth,  that 
Mack  Manufacturing  Company  releases  all 
claim  to  the  voucher  now  in  the  hands  of  the 
city  treasurer  of  Greenville,  and  to  the  voucher 
in  the  hands  of  the  treasurer  of  Greenville 
Traction  Company,  for  work  done  in  the  month 
of  April,  and  it  also  agrees  that  it  will  not  levy 
an  attachment  upon  the  property  or  moneys  of 
Bowe  &  Page  so  far  as  said  Greenville  con- 
tract is  concerned,  and  further  that  it  will  upon 
reasonable  notice  from  Bowe  &  Page  ship  to 
them  at  Greenville  the  remainder  of  the  brick 
called  for  by  said  contract,  and  deliver  the  same 
to  the  carrier  within  a  reasonable  time  there- 
after, as  provided  for  in  said  contract. 

In  consideration  of  the  foregoing,  Bowe  & 
Page  agree  to  turn  over  to  Mack  Manufactur- 
ing Company  one-half  of  the  total  proceeds  of 
each  monthly  voucher  issued  hereafter  by  the 
dty  of  Greenville  for  paving  work  done  by 
them,  within  five  days  after  each  voucher  is 
received,  until  said  brick  are  paid  for.  They 
further  agree  that  they  will  pay  monthly  to 
Mack  Manufacturing  Company  from  the  pro- 
ceeds of  vouchers  received  from  Greenville 
Traction  Company,  for  all  brick  laid  between 
street  railway  tracks  during  the  preceding 
month  for  which  the  voucher  is  issued,  this 
amount  to  be  figured  on  the  net  price  of  brick 
less  freight. 

It  ii^  further  specifically  understood  and 
agreed  that  Bowe  &  Page  relinquish  and  sur- 
render all  claims  which  they  have  heretofore 
alleged  or  set  up  against  Mack  Manufacturing 
Company  on  account  of  too  rapid  or  concen- 
trated shipping  of  brick,  and  that  all  alleged 
rights  or  claims  for  damages  arising  out  of  the 
manner  of  shipment  of  brick  to  date  are  here- 
by waived. 

It  is  further  understood  and  agreed  that  in- 
asmuch as  Bowe-Page  Bray  and  Construction 
Company,  a  corporation  of  South  Carolina,  has 
succeeded  to  all  rights  of  Bowe  &  Page  and  is 
an  interested  party  to  the  paving  contract  for 
the  dty  of  Greenville,  and  a  party  to  the  mak- 
ing of  this  agreement,  for  value  received  here- 
by endorses  the  above  agreement  and  guaran- 
tees the  performance  thereof. 

It  is  also  spedfically  understood  and  agreed 
that  upon  receiving  the  vouchers  as  above  spec- 
ified Mack  Manufacturing  Company  will  make 
no  other  demands  for  payment,  but  will  accept 
payment  from  time  to  time  in  the  manner  spec- 
ified above,  provided  the  work  is  carried  for- 
ward with  promptness  and  dispatch. 

(7)  Agreement  of  August  17, 1911,  between  the 

Contractors,  the  City  and  the 

Mack  Company. 

State  of  South  Carolina,  County  of  Greenville. 
In  re  Mack  Manufacturing  Co.,  Plaintiff,  ver- 
sus Bowe  &  Page,  Defendants. 
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Whereas,  an  attachment  has  heretofore  is- 
sued in  the  above-stated  case  and  a  notice  to 
dissolve  the  same  on  the  17th  instant  has  been 
served;  and  whereas  it  is  desired  on  the  part 
of  the  plaintiff  to  have  the  hearing  of  the 
motion  continued  nntil  some  day  between  the 
first  and  middle  of  the  week  beginning  Au- 
gust 20th,  to  be  agreeable  to  the  judge; 

Therefore,  it  is  agreed  by  the  undersigned 
counsel  that  the  hearing  be  so  continued  and 
that  pending  the  determination  of  the  motion  to 
dissolve  the  attachment  the  following  stipula- 
tion shall  be  effective: 

1.  That  the  time  to  answer  the  complaint  in 
the  said  case  shall  begin  to  run  after  the  hear- 
ing of  the  motion  to  dissolve. 

2.  That  the  custody  of  the  animals,  wagons 
and  other  portions  of  the  plant  of  Bowe  &  Page, 
now  in  the  hands  of  J.  O.  Cauble,  shall  be  trans- 
ferred to  L.  K.  Kelly  under  the  control  of  A.  G. 
Rolfc  as  agent  for  the  sheriff,  for  their  better 
care  and  protection. 

a  That  Bowe  &  Page  shall  have  the  right  to 
serve  additional  moving  papers  within  two  days 
of  the  day  of  the  actual  hearing  of  the  motion 
to  dissolve  the  attachment. 

4.  That  the  date  of  the  filing  of  the  affidavits 
shall  be  extended  in  accordance  with  the  extend- 
ing of  the  hearing  of  the  motion. 

5.  That  the  work  of  paving  Main  street  shall 
go  forward  from  the  date  of  this  agreement 
without  interruption  on  the  part  of  the  plain- 
tiff. 

^  That  the  lien  of  the  attachment  on  unused 
brick  Ad  material  in  the  city  of  Greenville, 
which  the  city  needs  to  carry  the  work  forward 
shall  be  suspended  and  shall  be  tribsf erred  to 
money  hereafter  to  become  due  by  the  city  of 
Greenville  for  such  brick  at  the  contract  price 
and  material  to  the  extent  of  the  quantity  of  the 
same  used  by  said  city  for  paving  and  the  value 
thereof.  It  is  the  intention  of  this  agreement 
to  permit  the  city  of  Greenville  to  proceed  with 
the  work  of  paving  and  at  the  same  time  to 
preserve  any  and  all  rights  of  the  plaintiff  here- 
in under  the  attachment.  In  case  any  brick  re- 
main over  after  the  paving  is  completed,  they 
shall  remain  subject  to  the  lien  of  the  said  at- 
tachment, provided,  however,  that  if  the  attach- 
ment shall  be  dissolved,  the  lien  provided  for 
herein  upon  the  fund  shall  cease. 

7.  Bowe  &  Page  consent  that  the  dty  of 
Greenville  shall  have  the  right  to  pay  the 
freight  and  demurrage  as  per  contract  with 
Bowe  &  Page  on  the  brick  referred  to  in  this 
agreement  and  charge  the  same  against  the  ac- 
count of  Bowe  &  Page. 

8.  In  consideration  of  the  foregoing.  Mack 
Manufacturing  Company  hereby  release,  the 
brick  and  material  referred  to  herein  to  the 
use  of  the  dty  of  Greenville  for  paving  and  in 
lieu  of  said  release,  accepts  the  lien  on  the  fund 
as  set  forth  in  paragraph  6  hereof. 

(8)  Assignment  of  Bowe  &  Page  to  Bank. 

State  of  South  Carolina,  County  of  Richland. 

Whereas,  W.  F.  Bowe  and  T.  C.  Page,  part- 
ners trading  and  doing  business  under  the  firm 
name  of  Bowe  &  Page,  have  entered  into  a  con- 
tract with  the  dty  of  Greenville,  in  the  state  of 
South  Carolina,  to  do  and  perform  certain  pav- 
ing in  the  said  dty,  as  set  forth  in  a  contract 
executed  by  and  between  the  said  dty  o^f  Green« 


vlUe,  and  the  said  Bowe  &  Page,  of  date  the 
9th  day  of  August,  1910,  and  specifications 
thereto  attached; 

And  whereas,  the  said  Bowe  and  Page  have 
borrowed  from  the  Carolina  National  Bank,  the 
sum  of  five  thousand  dollars  ($5,000.00)  to  be 
used  in  the  execution  of  the  said  contract,  as 
evidenced  by  the  note  of  the  said  Bowe  &  Page, 
of  $5,000.00  dated  September  2,  1910,  payable 
November  the  tenth  after  date,  to  the  order  of 
the  said  Bowe  and  Page,  and  by  the  said  Bowe 
&  Page  indorsed  to  the  Carolina  National  Bank: 

Now,  in  order  to  secure  the  payment  of  the 
said  note  as  the  same  shall  become  due  and 
payable,  and  any  and  all  renewals  thereof,  or 
any  further  amounts  which  may  be  borrowed 
by  the  said  Bowe  &  Page  from  the  said  the 
Carolina  National  Bank  in  the  execution  of  the 
said  contract,  which  said  sum  so  borrowed  shall 
be  expressed  in  their  note  or  notes  to  be  here- 
after executed,  we,  the  said  Bowe  &  Page,  do 
hereby  assign,  transfer  and  set  over  to  the  said 
Carolina  National  Bank  of  Columbia,  all  sum  or 
sums  of  money  which  shall  become  due  and  pay- 
able to  the  said  Bowe  &  Page  under  the  said 
contract;  and  we,  the  said  Bowe  &  Page,  do 
hereby  authorize  and  direct  the  said  dty  of 
Greenville  to  make  all  vouchers  for  the  pay*- 
ment  of  work  done  under  the  said  contract, 
payable  to  the  order  of  the  said  Carolina  Na- 
tional Bank  as  the  work  progresses,  and  when- 
ever, from  time  to  time,  payments  shall  become 
due  and  payable  under  the  said  contract. 

And  the  said  Bowe  &  Page  agree  further  that 
a  copy  of  this  assignment  shall  be  filed  with 
W.  E.  Beattie,  chairman  of  the  paving  commit- 
tee, of  the  dty  of  Greenville,  which  contract 
when  so  filed  shaU  be  full  authority  for  the 
dty  of  Greenville  to  make  payments  as  herein- 
above stated. 

(9)  Contract  between  Traction  Company  and 

Bowe  &  Page. 

South  Carolina,  Greenville  County. 

This  agreement,  made  and  concluded  this  24th 
day  of  October,  1910,  by  and  between  the 
Greenville  Traction  Company  of  Greenville, 
South  Carolina,  by  the  Mill  Power  Supply  Com- 
pany, the  agents  of  said  company,  party  of  the 
first  part,  and  Bowe  &  Page,  party  of  the 
second  part.    Witnesseth: 

That  the  said  party  of  the  second  part  agrees 
and  by  these  presents  do  agree  with  the  said 
party  of  the  first  part  for  the  consideration 
named  in  this  proposal  at  its  own  cost  and 
expense  to  do  all  the  work,  furnishing  all  the 
material,  equipment  and  labor  necessary  to  do 
the  same,  and  under  penalty  of  the  bond  at- 
tached, called  for  by  this  agreement,  and  at  the 
pnce  named  in  their  proposal,  bearing  date  of 
October  24th,  1910. 

And  said  party  of  the  second  part  further 
agrees  to  do  the  work  in  strict  accordance  with 
the  plans  and  specifications  on  file,  said  plans 
and  specifications,  in.  addition  to  the  proposal 
mentioned,  being  hereto  annexed  and  made  a 
part  of  this  contract. 

And  said  party  of  the  second  part  further 
agrees  to  do  any  extra  work  necessary  for  the 
proper  completion  of  the  work  in  the  manner 
set  out  in  the  specifications. 

It  is  mutually  agreed  that  payments  will  be 
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made  by  the  party  of  the  fint  part  aa  set  out  in 
the  tpedficationa. 

Haynswortli  &  Haynswortb  and  Wm.  O. 
Sirrine,  all  of  Greenville,  for  appellants. 

Cothrian,  Dean  &  Cothran,  and  Oscar 
Hodges,  all  of  Greenyille,  Washington  Clark 
and  J.  0.  Townsendt  both  of  Golumbiat  and 
M.  F.  Anaelf  of  Greenville,  for  respondents. 

GAGE,  J.  Action  by  the  Mack  Mannfac- 
tnring  Company  on  a  bond  executed  by  Bowe 
&  Page  and  the  Massachusetts  Bonding  & 
Insurance  Company  to  the  city  of  Greenville. 

The  object  of  the  action  is  to  recover  some 
912,000  for  brick  supplied  by  the  Mack  Com* 
pany  to  Bowe  &  Page  to  pave  the  streets 
of  the  city  of  Greenville. 

Pursuing  the  terminology  adopted  in  108 
S.  C.  164,  03  S.  E.  713,  we  shall  refer  to  the 
Mack  Manufacturing  Company,  the  material- 
man, .as  the  Mack  Company;  to  the  Massa- 
diusetts  Bonding  &  Insurance  Company  as 
the  bond  company;  to  the  Carolina  National 
Bank  as  the  bank;  to  the  city  of  Greenville 
as  the  dty;  and  we  shall  refer  to  Bowe  & 
Page  as  the  contractors;  and  to  the  Green- 
ville Traction  Company  as  the  traction  com- 
pany. 

We  held  on  a  former  appeal  that  the  com- 
plaint states  a  cause  of  action  in  the  Mack 
Company  against  the  bond  company,  103  S. 
O.  66,  87  S.  E.  439. 

Thereafter  a  party  hitherto  not  in  the 
cause,  the  bank,  was  brought  into  it  on  mo- 
tion of  the  bond  company,  108  S.  0.  164,  93 
a  E.  713. 

The  present  appeal  is  fk'om  the  opinion  of 
the  circuit  court  which  tried  the  cause  on 
the  merits;  for  a  trial  by  Jury  was  waived, 
the  master  took  the  testimony,  and  the  court 
tried  the  cause. 

The  judgment  of  the  court  went  practically 
to  sustain  all  the  contentions  of  the  bond 
company,  and  the  Mack  Company  and  the 
bank  have  appealed. 

But  before  so  much  shall  be  considered  it  is 
meet  to  here  dispose  of  the  first  of  two  ex- 
ceptions made  by  the  bond  company. 

The  first  exception  of  the  b<md  tempany 
goes  to  the  point  that  the  dty  and  the  bond 
company  never  intended,  by  the  paper  writ- 
ing which  they  signed  called  the  bond  and 
extensively  set  out  in  103  S.  C.  66,  87  S.  E. 
439,  to  protect  the  materialmen;  and  if  they 
expressed  any  such  intention  it  was  a  mis- 
taken expression. 

'  There  is  no  testimony  of  any  weight  which 
would  warrant  us  to  ccmclude  that  the  pairties 
did  not  intend  to  say  that  which  we  have  be- 
fore concluded  they  did  say. 

The  bond  being  intact,  the  bond  company 
seeks  to  defeat  the  instant  recovery  upon  it 
on  these  grounds,  to  wit:. 

1.  That  the  contract  of  August  29,  1910, 
between  the  ccmtractors  and  the  Mack  Com- 


pany, which  the  bond  operated  to  secure,  was 
abrogated  by  three  other  written  agreements 
whidb  the  contract<Mrs  entered  into,  to  wit: 

(a)  One  dated  October  24,  1910,  between 
the  contractors  and  the  traction  company 
touching  the  pavement  of  the  car  trackway. 

(b)  One  dated  Biay  16,  19U,  between  the 
contractors  and  the  Mack  Company  about 
the  method  of  payment,  etc. 

(c)  One  dated  August  17,  1911,  between 
the  city,  the  contractors,  and  the  Mack  Com- 
pany about  a  transference  of  attachment 
lien  from  brick  to  money,  etc 

2.  That  the  same  contract  of  August  29, 
1910,  was  abrogated  by  the  following  several 
acts  of  the  ccmtractors  and  the  lia(^  Com- 
pany, to  wit: 

(a)  By  the  receipt  of  $10,000  by  the  con- 
tractors ffom  the  dty  on  January  6,  1911* 
when  only  $7,263.62  was  due  to  be  paid  to 
the  contractors. 

(b)  By  the  assignment  by  the  contractors 
to  the  bank  of  their  several  monthly  install- 
ments of  pasnonent  from  the  dty,  when  the 
same  had  been  hitherto  assigned  by  the  con- 
tractors to  the  bond  company. 

(c)  By  the  stoppage  in  transit  by  the  Made 
Company  of  eleven  cars  of  brick  bound  for 
the  contractors  and  the  subsequent  release 
of  the  same  to  the  dty. 

(d)  By  the  Mack  Company's  attachment  of 
brick  and  other  property  of  the  contractors 
and  then  releasing  the  attachment 

8.  That  the  Made  Company,  as  creditor  of 
the  contractors,  is  estopped  to  set  up  its  pres- 
ent claim  by  the  record  in  the  bank  against 
the  dty  to  the  extent  of  the  recovery  by  the 
city  in  that  case. 

4.  That  the  Mack  Company's  present  right 
to  set  up  its  claim  has  been  lost  by  the  city's 
culpable  ngeligence  at  the  completion  of  the 
work  by  it,  in  paying  to  the  bank  the  balance 
it  then  had  on  hand,  instead  of  applying  the 
samie  to  the  materialmen's  claim. 

6.  The  bond  company  lastiy  contends  that 
if  these  defenses  shall  tsil  and  the  bond  be 
yet  intact,  yet  the  bank  is  liable  ahead  of 
the  bond  company  to  i>ay  the  plaintiff's 
daim. 

Before  any  of  these  defenses  shall  be  ex- 
amined, there  ought  to  be  stated  so  general  a 
rule  of  law  as  is  possible  and  which  will 
ordinarily  operate  to  disdiarge  such  a  surety 
as  the  bond  company.  To  that  end  the  bond 
company  has  dted  for  reliance  our  own  case 
of  Greenville  v.  Ormand,  61  S.  C.  121,  28  S. 
E.  147.  The  sureties  in  that  case  were  per- 
sonal; the  sureties  in  the  instant  case  are 
**bondmen  and  insurers"  for  a  compensation. 

It  is  true  the  bond  company's  liability  is 
not  absolute;  those  for  whom  they  under- 
take may  do  acts  which  are  substantially 
hurtful  to  the  bond  company  and  in  real  con- 
travention to  the  terms  of  ^e  bond  contract, 
and  in  such  a  case  the  bond  company  will 
be  disdiarged.    But  the  liability  which  the 
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time  and  place  to  the  performance  of  a 
single  act  by  the  contractors,  as  Is  commonly 
the  case  with  strict  sureties.  The  ccmtract, 
eyidenced  by  the  bond,  the  application,  and 
the  spedflcations,  contemplated  many  and 
complicated  transactions  by  many  parties  in 
many  periods;  and  the  relationship  of  the 
bond  cbmpany  thereto  was  not  simply  one  of 
passivity.  The  bond  company  was  constitnt- 
ed  a  possible  actor  in  the  whole  transaction 
from  start  to  finish.  Its  attitude  was  to  be  at 
attention.  Bee  21  R.  G.  L.  10^;  Greenville 
V.  Guaranty,  88  8.  G.  90,  64  S.  B.  518,  964; 
Mack  V.  Mass.,  108  S.  G.  65,  87  S.  E.  439 ;  At- 
lanta V.  Laurinburg,  163  Fed.  690,  90  C.  0.  A. 
279;  Guaranty  v.  Pressed  Brick,  191  V.  S. 
416,  24  Sup.  Gt.  142,  48  L.  Ed.  242;  Hill  v. 
American,  200  U.  S.  202,  26  Sup.  Gt  168,  50 
L.  Bd.  437 ;  Phil.  v.  Fidelity,  231  Pa.  208,  80 
Atl.  62,  Ann.  Gas.  1912B,  1085. 

So  the  real  Inquiryi  is:  Have  the  supple^ 
mentary  agreements  of  the  contractors  be- 
fore referred  to,  and  the  acts  or  omissions  of 
the  contractors,  or  of  the  city  or  the  Mack 
Company  before  recited;  operated  to  do  a 
real  hurt  to  the  bond  company  by  an  attempt- 
ed material  alteration  of  its  bond  contract, 
or  by  the  loss  of  a  right  not  now  available 
to  it? 

Reverting  now  to  the  aforespec^ed  de- 
fenses In  their  order,  that  one  Is  plainly  nn* 
tenable  which  refers  to  the  effect  of  the  con« 
tract  between  the  contractors'  and  the  trac- 
tion company  touching  the  xmvlng  of  the 
trackway. 

[1]  The  city  and  the  traction  company 
first  agreed  that  the  traction  company  should 
bear  the  cost  of  paving  the  trackway;  the 
contractors  made  a  contract  with  the  traction 
company  to  do  that  work;  the  bond  company 
made  a  bond  along  with  the  contractors  to 
the  traction  company  to  save  the  traction 
company  harmless,  and  in  it  made  special 
reference  to  the  contract  between  the  con- 
tractors and  the  traction  comimny;  the  bond 
company  thereby  assented  to  the '  contract 
between  the  dty  and  the  traction  company 
and  between  the  traction  compa^  and 
the  contractors,  and  cannot  now  say  the 
contrary. 

The  alleged  modification  agreement  of  May 
16,  1911,  was  the  sequel  of  a  movement  be- 
gun by  letter  on  March  4,  1911,  by  the  Mack 
Qompany  to  collect  from. the  contractors  and 
the  city  deferred  installments  due  for  brick. 
On  March  4, 1911,  the  Mack  Gomps^ny's  coun- 
sel wrote  to  the  dty  a  letter  and  called  its 
attention  to  the  obligation  of  the  contractors 
under  their  contract  with  the  Mack  Company 
to  make  mcmthly  payments  on  engineers' 
estimates  for  brick  delivered;  and  further 
that  up  to  that  time  no  payment  had  been 
made  and  nearly  $14,000  was  then  due  for 
brick. 

On  March  8th  the  Mack  Company  com- 


contractors  to  get  payment;  and,  amongst 
otber  things,  recited  that  the  contractors  had 
assigned  all  moneys  due  and  to  become  due  to 
them  to  the  bank. 

The  agreement  of  May  16th,  was  a  compost- 
tion  of  this  agitation  by  the  Mack  Company 
for  payment,  and  the  preamble  of  It  recites 
that  differences  had  arisen  between  the  par- 
ties, '^especially  with  reference  to  the  method 
of  payment  for  said  brick."  And  the  agree- 
ment in  short  substfmce  stipulates  that  there- 
after, excepting  the  April  vouchers  Issued  by 
the  city  to  Bowe  &  Page  and  to  the  traction 
company  which  the  Mack  Company  expressly 
released,  the  Muck  Company  shall  receive 
m<»ithly  one-half  the  total  of  eadi  monthly 
voucher  Issued  by  the  dty  for  paving.  There 
are  other  stipulatlcms  in  the  agreement;  but 
they  are  irrelevant  to  any  contract  re- 
lationship which  existed  between  the  bond 
company  and  the  dty  and  the  Mack  Com- 
pany. 

The  agreement  only  modified  the  primary 
contract  between*  the  contradors  and  the 
Mack  Company  of  August  29,  1910,  by  pro- 
viding for  the  paym^it  to  Mack  Company 
after  the  agreement  of  50  per  cent  of  the 
monthly  voucherp  to  be  issued  by  the  dty,  in- 
stead of  80  per  cent,  thereof  as  was  provided 
by  the  primary  contracts,  and  by  the  contrad 
between  the^  dty  and  the  contractors  for  the 
performance  of  which  the  bond  was  made. 

[2]  But  as  it  so  turned  out  that  the  con- 
tractors paid  to  the  Mack  Company  nothing 
practically  after  May  16th,  there  is  no  room 
to  hold  that  the  making  of  the  agreement 
as  to  future  payments  operated  to  injure  the 
bond  company;  its  performance,  had  it  been 
performed,  would  at  least  have  lessened  the 
present  liability  of  the  surety  company. 

Coming  to  the  effect  of  the  release  of  the 
April  vouchers,  the  Mack  Company  released 
only  its  right  to  the  April  vouchers  issued  by 
the  dty  to  the  contractors  and  the  traction 
company.  The  bond  company  Insists  that 
such'  '^ease"  operated  to  completely  dis- 
charge its  liability  under  the  bond.  The 
Mack  Company's  answer  to  that  is  that  it 
never  had  any  lien  on  or  equitable  property 
in  the  vouchers;  all  it  had  was  a  contract 
with  contractors  to  have  80  per  cent,  thereof 
paid  to  it;  that,  if  there  was  any  lien  on  or 
equitable  property  in  the  vouchers,  the  bond 
company  and  the  bank  had  so  much  by  rea- 
son of  the  separate  assignments ,  of  the 
monthly  payments  made  to  them  by  the  con- 
tradora    And  so  much  is  true. 

The  Mack  Company  had  no  right  which  it 
might  presently  have  reduced  to  a  payment 
The  bond  company  has  not  been  discharged 
by  the  afpreement  unless  it  shows  that  it  was 
materially  hurtful  to  the  bond  company. 
PhU.  V.  Fldelityp  231  Pa.  208,  80  Atl.  62,  Ann. 
Gas.  1912B,  1085. 

But  the  testimony  Is  ^t  the  April  vouch- 
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ers  were  paid  to  the  bank  which  had  afore- 
time advanced  money  to  the  contractors  to 
^'finance  the  enterprise."  And  there  is  no 
testimony  by  the  bond  company  tending  to 
show  that  the  money  which  the  contractors 
got  from  the  bank  was  diverted  from  the 
enterprise  in  hand.  The  April  vouchers 
therefore,  Instead  of  being  diverted  from  the 
enterprise  in  hand,  went  to  its  furtherance, 
and,  instead  of  Injuring  the  bond  company, 
they  minimized  its  liability  to  that  extent. 

[3]  The  next  suggested  hurtful  modifica- 
tion is  that  of  August  17,  1911,  which  is  an 
agreement  betwixt  the  contractors,  the  dty, 
and  the  Mack  Company.  At  that  period  the 
contractors  were  hastening  towards  bank- 
ruptcy. The  had  practically  abandoned  the 
enterprise,  for  two  weeks  before  (August  3, 
1911)  the  city  had  taken  it  over  under  a  pro- 
vision of  section  17  of  the  "Specifications" 
attached  to  the  **proposar'  of  the  contrac- 
tors. Of  that  fact  the  Bond  (Company  well 
knew,  for  its  attorney  in  fact  was  present 
at  the  transaction  and  made  no  dissent. 
The  Mack  Company  had  been  pressing  for 
payment,  and  had  on  August  6th,  resorted 
to  the  process  of  attachment  upon  grounds 
not  stated  in  the  record. 

Pending  a  motion  by  the  contractors  to  dis- 
solve the  alleged  attachment,  the  agreement 
of  August  17th,  was  made.  The  essence  of 
that  agreement  looked  to  a  totally  new  status, 
yet  one  which  had  been  contemplated  by  the 
"application"  and  the  "specifications,"  and 
underwritten  by  the  bond;  that  was  aban- 
donment by  the  contractors  and  a  completion 
of  the  enterprise  by  the  dty.  All  that  was 
provided  in  the  agreement  of  August  17tfa 
was  done  therefore  pursuant  to  the  applica- 
tion, specifications,  and  contracts,  including 
the  bond,  theretofore  made. 

It  was  therefore  not  in  derogation  of  the 
bond  company's  contract  rights,  but  in  ex- 
ecution of  them.  And  so  much  is  a  full  an- 
swer to  the  defenses  marked  c  and  d  of  sub- 
division 2,  hereinbefore  set  out  More  than 
that,  the  brick  upon  which  it  is  said  the 
Mack  Company  relinquished  its  hold  were 
used  by  the  city  to  complete  the  paving,  an 
undertaking  which  the  bond  was  made  to  see 
through.  The  use  of  these  brick  reduced  by 
so  much  the  cost  of  the  completion  of  the 
task  by  the  dty,  and  therefore  reduced  by  so 
much  the  ultimate  liability  of  the  bond  com- 
pany. 

[4]  Another  act  of  the  contractors  pleaded 
to  defeat  the  bond  was  the  receipt  by  the 
contractors  on  January  6,  1911,  of  $10,000, 
when  they  were  entitled  to  have  only  $7^- 
263.62. 

The  drcuit  court  found  against  this  con- 
tention of  the  bond  company,  and  rightly  so. 
There  is  no  testimony  tending  to  show  that 
such  payment,  confessedly  made  for  brick, 
in  any  way  injured  tl^e  bond  company. 

[6]  Next,  th^  bond  company  charges  that 


it  was  released  by  the  act  of  the  contractors 
in  assigning  on  September  2,  1910,  to  the 
bank  all  the  monthly  payments  to  be  made 
by  the  dty  to  the  contractors,  when  the 
same  monthly  payments  had  been  aforetime 
assigned  by  the  contractors  to  the  bond  com- 
pany on  August  27,  1910. 

The  act  of  a  second  assignment  by  the  oon* 
tractors  was  no  actionable  wrong  to  the 
bond  company;  whether  the  collection  by 
the  bank  of  such  assigned  payments  con- 
stituted a  wrong  still  available  to  the  bond 
company  constitutes  the  last  defense  we 
have  before  redted,  and  the  consideration 
of  which  will  be  presently  had. 

The  defenses  hereinbefore  marked  3  and  4 
and  6  are  so  allied  in  substance  that  they 
will  be  considered  together;  they  arise  out 
of  the  legal  consequences  to  the  Mack  Com- 
pany to  the  dty  and  to  the  bonk  of  the  re- 
covery by  the  bank  against  the  dty  and  the 
payment  of  that  Judgment  by  the  dty. 

To  that  action  the  Mack  Company  was 
party,  in  the  person  of  the  trustees  In  bank- 
ruptcy, brought  Into  the  action  on  the  mo- 
tion of  the  Mack  Company.  And  in  that  ac- 
tion the  trustees  inter  alia  alleged  for  an- 
swer: 

"That  if  said  dty  should  voluntarily  surren- 
der said  funds  and  allow  the  same  to  be  with- 
drawn from  its  custody,  such  action  would  con- 
stitute a  fraud  upon  the  guaranty  company 
which  executed  as  surety  the  bond  given  bj 
said  Bowe  &  Page  to  the  dty  of  Greenville, 
guaranteeing  the  faithful  performance  of  said 
contract;  inasmuch  as  said  guaranty  company 
is  entitled  to  the  benefit  of  any  protection  avail- 
able to  said  dty  for  the  purpose  of  compelling 
said  Bowe  &  Page  to  perform  said  contract." 

The  issue  of  law  made  by  that  allegation 
was  not  dedded,  and  could  not  have  been,  for 
the  bond  company  was  not  party  to  the 
action,  as  manifestly  it  might  have  been. 

The  city  completed  the  paving  of  its  streets, 
at  a  period  not  disdosed  In  the  record,  and 
it  then  had  in  hand  to  the  credit  of  the 
contractors  for  distribution  to  those  entitled 
to  have  it  the  sum  of  $15,584.87. 

On  February  10,  1912,  the  bank  sued  the 
dty  to  recover  a  balance  due  It  for  money 
borrowed  on  the  assignments  to  it  by  the 
contractors,  and  had  Judgment  for  $13,283.38t 
whidi  was  paid.  97  S.  C.  291,  81  S.  E. 
634. 

The  instant  action  was  begun  August  19, 
1913,  and  the  bank  was  subsequently  brought 
into  it.    108  S.  O.  163,  93  S.  B.  713. 

On  the  issue  of  estoppel  by  the  record,  we 
shall  for  clarity  of  expression  call  the  bank's 
action  the  first  action,  and  we  shall  call  the 
Instant  action  the  second  action. 

[6]  Manifestly,  the  Mack  Company  is  not 
estc^ped  to  set  up  the  claim  it  has  done  In 
the  second  action  by  the  Judgment  in  the 
first  action.  The  bond  company  now  plead-^ 
ing  the  estopiJel  of  the  first  action  was  not* 
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a  party  to  that  action;    that  action  was 
therefore  a  transaction  between  other  par- 
ties which  neither  benefited  nor  injured  the 
bond  company. 
Greenleaf  pnts  it  this  way: 

"It  is  a  general  rule  that  an  adjudication 
takes  effect  only  between  the  parties  to  the  judg- 
ment, and  that  it  gives  no  rights  to  or  against 
third  parties."  1  Greenleaf  on  Evidence,  § 
154. 

Freeman  states  the  same  truth  in  other 
words: 

"No  person  (the  bond  company)  can  bind  an- 
other (the  Mack  Company)  by  any  adjudication 
(the  bank  judgment)  who  (the  bond  company) 
was  not  himself  exposed  to  the  peril  of  being 
bound  in  like  manner  had  the  judgment  resulted 
the  other  way."    Freeman  on  Judgments,  {  154. 

The  bond  company  was  not  so  exposed, 
because  it  was  not  party  to  the  first  action. 

But  thongh  the  Mack  Company  is  party 
to  both  actions,  yet  the  bond  company  was 
not  privy  to  Mack  in  the  first  action;  for 
the  Mack  Company  did  not  represent  the 
bond  company  in  that  action.  1  Greenleaf, 
f  536. 

[7]  The  bond  company  stigmatized  as  "cul- 
pable negligence"  the  action  of  the  dty  in 
the  payment  of  the  bank  Judgment ;  and  that 
act  it  says  has  discharged  the  bond  company. 

But  the  city  did  that  which  the  specifica- 
tions warranted  it  to  do.  That  instrument 
provides  that — 

"If  after  paying  all  claims  (in  the  construc- 
tion by  the  dty)  there  is  a  surplus  under  the 
contract,  such  surplus  sl^all  be  paid  to  the  con- 
tractor." 

The  bond  company  knew  the  terms  of  the 
specifications;  it  knew  that  the  contractors 
had  abandoned  the  work;  it  knew  that  the 
dty  had  undertaken  to  complete  the  work; 
it  knew  that  its  bond  contract  bound  it  to 
see  that  the  contractors  should  "deliver  the 
same  (works)  to  the  city  free  from  all  claims 
aforesaid,"  to  wit,  wages  of  laborers  and 
claims  of  persons  who  furnish  material  used 
in  the  construction  of  the  works. 

If  there  was  negligence,  it  lay  at  the  door 
of  the  bond  company  in  its  failure  to  see  to 
a  right  application  of  the  surplus  in  the 
hands  of  the  city  at  the  conclusion  of  the 
work. 

The  l)ond  company  was  set  as  a  watdi- 
man  to  see  that  the  paving  was  completed 
according  to  the  terms  of  the  contract ;  and 
one  of  the  terms  was  that,  in  the  event  of 
abandonment  of  the  task  by  the  contractors, 
the  city  might  take  it  up.     (Specifications.) 

Finally,  the  bond  company  insisted  that  the 
bank  got  what  was  and  is  of  legal  right  the 
property  of  the  bond  company ;  and  it  ought 
yet  to  yield  it  up  to  the  bond  company  to 
pay  the  instant  demands  on  the  bond  C(»n- 
pany.    And  it  rests  its  case  in  that  hehalf 


on  Guaranty  Co.  t.  Pressed  Brick  C^.,  191 
U.  S.  416,  24  Sup.  Ct  142,  48  L.  Ed.  242, 
and  Hardaway  v.  National  Surety  Co.,  211 
U.  S.  652,  29  Sup.  Ct.  202,  58  U  Ed.  321, 
and  numerous  other  authorities  to  the  same 
point 

Had  the  bond  company  been  party  to  the 
bank  suit,  and  had  it  there  set  up  the  right 
it  now  asserts  which  is  to  pay  the  material- 
men and  then  set  up  (by  subrogation)  their 
superior  right  to  that  of  the  bank,  it  may 
well  be  that,  in  the  absence  of  other  mitigat- 
ing circumstances,  the  bond  company  would 
have  prevailed. 

But  such  is  not  the  case  before  us.  The 
bond  company's  right  springs  out  of  these 
words  in  the  "application,"  to  wit: 

'Tliat  the  said  (bond)  company  shall  as  of 
date  hereof  (August  27,  1910)  be  subrogated  to 
all  of  their  (the  contractors')  rights  and  prop- 
erties •  •  •  under  said  contract;  and  the 
applicants  (contractors)  hereby  assign,  trans- 
fer, set  over  and  convey  to  said  (bond)  com- 
pany all  the  deferred  payments  and  retained 
percentages,  and  all  moneys  and  properties  that 
may  be  or  hereafter  become  due  and  payable 
to  the  applicants  (contractors)  at  the  time  of 
any  breach  or  default  in  the  contract  or  ces- 
sation of  work  thereunder,  or  that  may  there- 
after at  any  time  become  due  and  payable  to 
them  on  account  of  said  contract." 

For  convenience  and  clarity  we  denominate 
the  substance  so  assigned  as  the  "fund." 

This  language  gave  to  the  bond  company 
an  equitable  property  in  the  fund.  3  Pom. 
Eq.  I  1280. 

The  bank's  right  springs  out  of  a  loan  by 
it  to  the  contractors  made  of  September  2, 
1910,  of  $5,000,  to  be  used  in  the  execution 
of  the  paving  contract;  and  the  execution 
on  the  same  day  by  the  contractors  to  the 
bank  of  an  assignment  of  the  said  fund 
to  secure  the  said  loan  and  any  further  sums 
to  be  borrowed  from  the  bank  by  the  con- 
tractors in  execution  of  the  paving  contract 
A  copy  of  this  assignment  was  promptly 
furnished  the  dty.  This  paper  writing  ex- 
ecuted after  that  to  the  bond  company  gave 
to  this  bank  also  an  equitable  property  in 
the  fund.  Thus  the  bond  company  and  the 
bank  had  at  most  only  assignments  of  the 
fund,  and  that  of  the  bond  company  was  first 
in  time. 

[8]  But  the  bank  reduced  its  equitable 
property  to  a  legal  Judgment  and  collected 
the  same  in  April,  1913,  before  the  bond  com- 
pany ever  proceeded  in  May,  1916,  to  set 
up  its  present  claim  to  be  paid  the  fund  in 
preference  to  the  bank.  The  present  result 
is  that  the  bank  has  a  legal  property  and 
ownership  of  the  fund,  and  the  bond  company 
had  only  an  equitable  property  in  it  Be- 
twixt these  two  the  right  of  the  bank  is 
superior.     See  1  Pomeroy's  Eq.  |§  413-417. 

The  case  is  removed  by  the  facts  of  it  out 
of  the  sphere  of  cases  like  Prairie  v.  T7.  S., 
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lei  U.  8.  227,  17  Sup.  Ct  142,  41  L.  Ed. 
412,  and  Hardaway  ▼.  National  Surety  Co., 
211  U.  S.  562,  29  Sup.  Gt  202,  53  L.  Ed. 
821. 

The  Judgment  below  la  reversed,  and  the 
cause  Is  remanded  to  that  court  to  be  con- 
eluded  on  the  principles  we  have  announced. 

NoTB. — ^Let  the  following  exhibits  be  re* 
ported: 

(1)  The  speciflcatlona  whicdi  accompanied 
the  contractorp'  proposal,  dated  July  23, 1910. 

(2)  The  application  for  the  bond,  dated 
August  27,  1910. 

(3)  The  contract  between  Bowe  &  Page  and 
the  city. 

(4)  The  contract  between  Bowe  ft  Page 
and  the  Mack  Manufacturing  Company. 

(5)  The  bond  of  Bowe  &  Page  and  the  Mas- 
sachusetts Bonding  &  Insurance  Company 
to  the  dty. 

(6)  The  agreement  between  the  Ma<A[  Com- 
pany and  Bowe  ft  Page,  dated  May  16,  1911. 

CO  The  agreement  between  Bowe  ft  Page, 
the  city,  and  Mack  Company,  dated  August 
17,  lOli. 

(8)  The  assignment  by  Bowe  ft  Page  to  the 
bank,  dated  September  2, 1910. 

(9)  The  ccmtract  between  the  traction  com- 
pany and  Bowe  ft  Page,  dated  October  24, 
1910. 

GABY,  0.  J.,  and  HYDBICK,  J.,  ooneor. 

FRASBB,  J.  I  dissent.  It  seems  to  me 
that  the  rights  of  the  bonding  company  were 
disregarded  in  many  particulars  and  the 
injury  manifest. 

WATTS,  J.,  disqualifled. 


(114  S.  C.  18S) 

MoKEE  V.  McGH^E  et  al.    (No.  10432.) 

(Supreme  Court  of  South  CSarolhuu    June  28, 

1920.) 

1.  Bills  and  notes  ^==>498— Burden  on  plaintiff 
to  prove  notioe  of  dlslionor  to  Indoreer. 

Where  plaintlC's  allegation  that  the  note  in 
suit  had  not  been  paid  by  defendants,  maker  and 
indorser,  was  denied  by  the  answer,  the  burden 
was  on  plaintiif  to  prove  notice  of  presentment 
and  dishonor  .before  he  could  recover  from  de- 
fendant indorser;  introduction  of  the  note  in 
evidence  not  being  sufficient. 

2.  Estoppel   «s>52  —  "Waiver"   Is   inteatlonal 
aitandonmeat  of  known  right 

"Waiver"  is  the  intentional  abandonment 
of  a  known  right,  not  a  mere  tridc  to  catch 
one  napping. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

Appeal  from  Ridiland  County  Court;   H. 
S.  Whaley,  Judge. 


Suit  by  J.  W.  McKee,  Jr.,  against  J.  B. 
McQhee  and  Lilly  P.  Boyle,  as  administratxix, 
etc,  of  W.  li.  Boyle,  deceased.  From  judg- 
ment for  plaintiff  against  the  latter  defend- 
ant, she  appeals.  Reversed,  and  complaint 
dismissed. 

Jennings  &  Harby,  of  Sumter,  and  Lyles 
&  Lyles,  of  Columbia,  for  appellant 

Graydon  &  Graydon,  of  Columbia,  for 
respondent. 

WATTS,  J.  This  is  a  suit  on  a  note,  the 
cause  was  tried  before  county  judge  Whaley 
on  November  10,  1919,  and  resulted  in  a 
directed  verdict  for  the  plaintiff  against 
Lilly  P.  Boyle,  as  administratrix.  The  oth- 
er defendant,  J.  R.  McGhee,  did  not  put  in 
an  appearance  in  the  case.  At  the  close  of 
plaintiff's  evidence  the  defendant  moved  for 
a  nonsqtf,  which  was  refused.  At  the  dose 
of  all  the  evidence  in  the  case  both  plaintiff 
and  defendant  moved  for  a  directed  verdict. 
His  honor  rei>t9ed  defendant's  motion,  and 
granted  that  of  the  plaintiff.  After  entry 
of  Judgment  defeadant  appealed,  and  by 
five  exceptions  imputes  error,  and  plaintiff 
asks  that  the  court  sostain  the  judgment 
on  three  additional  grounds. 

[1]  The  appeal  of  the  defendant  must  be 
sustained.  His  honor  was  in  error,  both  in 
not  granting  the  defendanfa^  motion  for  a 
nonsuit,  and,  second,  in  not  dufecting  a  ver- 
dict in  favor  of  the  defendant  'Plaintiff  al- 
leged in  his  complaint  "that,  tUye  said  note 
not  having  been  paid  at  maturi)ty,  both  J. 
Rutledge  McGhee  and  W.  L.  Boyle  were 
notified  thereof  and  payment  demanded,  but 
they  have  refused,  and  still  refuse^  to  pay 
the  same."  This  was  denied  by  answer  of 
defendant  This  put  in  issue  this  question, 
and  before  plaintiff  could  recover  the\  bur- 
den was  on  him  to  prove  notice  of  prei^t- 
ment  and  dishonor,  before  he  could  recover 
from  the  defendant  as  indorser.  The  pla)[n- 
tiff  introduced  note  in  evidence,  and  rest^ 
his  case,  nils  was  not  sufficient  He  should 
have  gone  further  and  shown  that  it  wae 
presented  for  payment,  or  notice  of  dis- 
honor was  given  to  the  indorser.  There  is 
no  evidence  of  waiver  given  in  the  case. 

[2]  Waiver  is  the  intentional  abandon* 
ment  of  a  known  right,  not  a  trick  to  catda 
one  napping.  The  burden  was  on  plaintiff  to 
prove  facts  that  made  the  Indorser  liable 
the  letters  introduced  fail  utterly  to  show 
any  waiver  on  the  part  of  the  defendant 
There  is  nothing  in  them  that  waiver  conld 
be  inferred  from  the  acts  or  expressions  <  of 
the  defendant  The  evidence  in  the  case 
shows  Boyle  was  an  indorser,  and  plaintiff 
failed  to  show,  as  he  was  required  to .  do, 
that  he  had  taken  necessary  steps  to  chUrge 
defendant  as  indorser,  and  evidence  intro- 
duced fails  to  establish  such  a  waiver  as 
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would  bind  defendant  and  make  him  liable, 
and  the  trial  court  should  have  so  held. 
Judgment  is  rerersed,  and  oomplaint  dis- 
missed. 
Reyersedi 

GARY,  C.  J.,  and  HXDRICK»  FRASER, 
and  GAGE,  JJ.,  concur. 


(U4  S.  O.  264) 

SMITH  V.  ANDERSON   COUNTY. 
(No.  10445.) 

( Supreme  Court  of  South  Carolina.    June  2S| 

1920.) 

1.  Appeal  aad  error  ^s»273(5)— Exoeptios  to 
withdrawal,  but  falling  to  disclose  Issue  with- 
draws, held  InsulRoieBt 

An  exception,  based  on  the  withdrawal  from 
the  consideration  of  the  Jury  of  disputed  ques- 
tions of  facts  from  which  a  verdict  ikiight  have 
been  found  for  defendant,  will  not  be  consid- 
ered, where  it  fails  to  disclose  what  issue  of 
fact  was  withdrawn. 

2.  Trial  <s»203 (8) —  Instruction  as  to  deffeo- 
ttve  bridge  held  not  erroneous  as  disregard- 
ing ovidenoe. 

In  action  against  a  county  for  damages  to  a 
mule,  wagon,  and  harness  because  of  a  defective 
bridge,  an  instruction  that  the  evidence  was  un- 
contradicted that  the  bridge  was  unsafe  held 
not  erroneous  as  disregarding  the  testimony  of 
the  county's  witness. 

8.  Trial  ^=»253 (3)— Instruction  In  action  for 
injorlss  to  propsrty  from  defective  bridge 
properly  refused  as  omitting  element. 

In  an  action  against  a  county  for  damages 
to  a  mule,  wagon,  and  harness  because  of  a 
defective  bridge,  a  request  by  defendant  that, 
if  plaintiff  negligently  fafled  to  exercise  ordi« 
nary  care  for  his  own  safety  and  that  of  his 
property  against  a  defect  which  he  knew  of, 
or  could  readily  see  was  dangerous,  and  had 
opportunity  to  avoid  it,  he  was  not  entitied  to 
damages,  held  properly  refused,  as  omitting  the 
element  that,  to  defeat  plaintiff's  right  to  re- 
cover for  the  injury,  he  must  have  negligently 
contributed  thereto.  ^ 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;  J.  W.  De  Yore,  Judge. 

Action  by  Alex  E.  Smith  against  Anderson 
County.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed.  Defendant's  excep- 
tions were  as  follows: 

First.  Because  his  honor  the  presiding  Judge 
erred  io  directing  the  Jury  to  return  a  verdict 
for  the  plaintiff  for  whatever  damages  the 
plaintiff  sustained,  said  error  consisting  in 
withdrawing  from  the  Jury  consideration  of 
disputed  questions  of  facts  from  which  the 
jury  might  have  found  a  verdict  for  the  defend- 
ant; the  testimony  being  susceptible  of  more 
than  one  conclusion. 

Second.  Because    his    honor    the    presiding 


J^dge  erred  in  charging  the  Jury  In  these 
words:  *'And  so  far  as  this  particular  case  is 
concerned  the  testimony  is  uncontradicted  that 
this  bridge  was  unsafe;  it  was  defective  hi  the 
particulars  that  the  complaint  alleges  that  it 
was  defective,  and  there  is  no  testimony  to 
contradict  it,  said  error  consisting  m  disregard* 
ing  the  testimony  of  defendant  witness,  F.  J. 
Rhody,  who  testified  it  was  safe  enough  to 
drive  mules  across  there,  and  they  had  been 
going  across  there.  I  always  crossed  it  with  a 
big  seven  passenger  automobile.  I  didn't  think 
consider  it  dangerous  at  all  traveling  with  a 
car  nor  with  a  wagon  if  I  had  reason  to  drive 
that  way.  I  drove  over  the  bridge  a  good  many 
times,  weeks  and  months  after  that,  and  it 
still  seemed  to  be  all  right"— it  being  respect- 
fully submitted  that  the  condition  of  the  bridge 
was  solely  a  question  of  fact  for  the  Jury  to 
decide,  and  the  presiding  Judge  invaded  the 
provii^ce  of  the  Jury  in  the  charge  on  the  facts. 

Third.  Because  his  honor,  the  presiding  Judge^ 
erred  in  refusing  to  charge  defendant's  request: 
'The  county  is  not  bound  so  to  maintain  bridges 
as  to  make  them  absolutely  safe,  *  *  *  its 
obligations  being  merely  to  exercise  ordinary 
care  in  keeping  the  bridges  under  its  control 
in  a  reasonably  safe  condition"— the  said  re- 
quest being  good  law  and  applicable  to  the 
facts  in  the  case. 

Fourth.  Because  bis  honor,  the  presiding 
Judge,  erred  in  refusing  to  charge  the  following 
request  of  defendant:  "If  the  plaintiff  here  neg- 
ligently failed  to  exercise  ordinary  care  and  pre* 
caution  for  his  own  safety  and  the  safety  of  hie 
property  against  a  defect  in  the  bridge  which  he 
knew,  or  could  readily  see,  was  dangerous,  and 
had  the  opportunity  to  avoid  it,  he  is  not  en- 
titied to  damages,  but  must  bear  the  lose— the 
request  being  a  sound  proposition  of  law  and 
applicable  to  the  facts  in  this  case. 

J.  8.  Acker  and  WaHdns  &  Prince,  all  of 
Anders<Mi,  for  appellant. 

Sullivan  &  Cooley,  of  Anderson,  for  re- 
spondent 

GAGE,  J.  The  plaintiff  had  a  verdict  for 
$297.20  for  the  loss  of  a  mule  and  hurt  to 
his  wagon  and  harness,  and  the  county  has 
appealed  from  the  Judgment.  The  event  was 
the  passage  of  the  plaintiffs  team  across  a 
public  bridge,  when  one  of  the  mules  stepped 
her  hind  foot  into  a  hole  In  the  floor  of  the 
bridge,  fell,  and  broke  her  neck. 

There  are  three  exceptions,  but  none  of 
them  suggest  error  wMch  ought  to  work  a 
reversal  of  the  Judgment  Let  the  exceptions 
be  reported.  We  consider  them  briefly  in 
their  order. 

[1]  1.  The  exception  does  not  suggest  what 
issue  of  fact  the  court  is  diarged  to  have 
withdrawn  from  the  jury.  The  appellant 
was  bound  to  make  that  suggestion,  and  not 
leave  us  to  make  the  discovery. 

[2]  2.  The  exception  is  that  the  court  dis- 
regarded the  testimony  of  the  county's  only 
witness,  a  man  named  Rhody.  The  witness 
did  testify  that,  "It  was  safe  enough  to  drive 
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mules  across  there;"  but,  on  the  contrary, 
the  witness  also  said,  "I  would  consider  [the 
hole]  dangerous  if  a  mule  would  step  In  it," 
and,  further*  "[There  was]  hardly  a  way  to 
avoid  it  by  driving  two  mules."  The  question 
put  to  the  witness  was  whether  the  bridge 
was  in  a  reasonably  safe  condition  for  travel, 
and- it  was  in  response  to  that. question  that 
he  made  the  first  answer  above  stated. 
Whether  the  bridge  was  reasonably  safe  was 
a  question  for  the  jury  to  answer  when  the 
witnesses  had  stated  the  circumstances  at- 
tendant  upon   the  event 

3.  The  court  did  charge  the  jury  that  the 
duty  of  the  county  was  "to  keep  the  bridges 
on  the  public  highway  in  a  reasonably  safe 
condition."  The  exception  was  mistakenly 
made. 

[3]  4.  The  fourth  request  was  not  a  cor- 
rect statement  of  the  law.  To  defeat  the 
plaintiflCs  right  to  recover  for  his  injury  he 
must  have  "negligently  contributed  thereto." 
The  request  leaves  out  of  view  that  element 
of  the  suggested  defense. 

More  than  this,  upon  all  the  evidence  the 
jury  was  bound  to  have  found  the  verdict 
which  was  found. 

The  judgment  is  affirmed. 

GABY,  C.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


(U4  S.  C.  266) 

STATE  V.  ZAGLIN.     (No.   10467.) 

(Supreme  CJourt  of  South  Carolina.     June  28, 

1920.) 

Intoxicating  liquors  €x=» 1 38— Bringing  quart  In- 
to state  for  friend  and  quart  for  self  does 
not  violate  quart  a  month  law. 

One  who  brought  a  quart  of  liquor  into  the 
state  for  himself  and  a  quart  for  each  of  two 
friends  who  requested  him  to  do  so  for  medic- 
inal purposes  did  not  violate  the  quart  a  month 
law. 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenville  County;  James  E.  Peurifoy, 
Judge. 

C.  Zaglin  was  convicted  of  transportation 
of  more  than  a  quart  of  liquor  in  one  month-, 
and  he  appeala    Reversed. 

Bonham  &  Price,  of  Greenville,  for  appel- 
lant. 

J.  Robt.  Martin,  Sol.,  of  Greenville,  for 
the  State. 

WATTS,  J.  The  appellant  was  tried  for 
violation  of  the  prohibition  law,  charged  with 
transportation  of  liquor  under  the  quart  a 
month   law.     Defendant  was  followed,   ar- 


rested, and  his  grip  searched  by  two  police- 
men of  the  dty  of  Greenville  at  his  place  of 
business,  Greenville,  he  being  followed  by 
them  after  he  got  off  of  the  train  to  his  place 
of  business.  The  search  was  an  arbitrary  one 
on  the  part  of  the  policeman,  and  no  warrant 
was  procured  or  exhibited.  Upon  the  grip  be- 
ing searched  three  quarts  of  liquor  were 
found. 

The  case  was  tried  before  Judge  Peurifoy 
and  a  jury,  and  defendant  convicted  and  sen- 
tenced. The  defendant  was  sentenced  to  two 
years'  imprisonment,  eighteen  months  of 
which  was  suspended  on  the  condition  that 
the  defendant  did  not  again  violate  the  Pro- 
hibition Act  Defendant  appealed  on  the 
following  exceptions: 

"That  his  honor  erred  in  refusing  to  charge 
the  jury  the  written  request  handed  to  the 
court,  which  request  is  as  follows:  *If  the  de- 
fendant was  a  private  carrier  for  hire,  or  if, 
as  a  favor,  he  brought  in  for  a  friend  not  more 
than  one  quart  of  liquor  for  one  person's  me- 
dicinal use  during  one  calendar  month,  with  no 
intent  to  violate  the  law,  then  he  had  the  right 
to  do  so;  in  other  words,  a  private  person  or 
a  private  carrier  for  hire  has  the  same  right 
and  privileges  to  bring  in  and  transport  liquor 
as  a  common  carrier  for  hire' — ^it  being  submit- 
ted that  his  honor  erred  in  refusing  said  re- 
quest, in  that  the  Supreme  Court  of  this  state 
has  held  that  a  private  individual  may  act  as  a 
carrier  for  hire  or  as  a  favor,  and  that  the  de- 
fendant was  only  charged  with  transporting 
whisky,  and  not  for  delivering  whisky  without 
a  permit  having  been  issued,  and  that  his  hon- 
or in  refusing  to  charge  the  request  submit- 
ted failed  to  charge  the  law  of  South  Carolina 
as  laid  down  by  the  Supreme  Court." 

The  eyidence  shows  that  the  defendant  is 
a  merchant  and  a  Jewish  rabbi  In  the  city  of 
Greenville,  and  under  the  uncontradicted  evi- 
dence he  went  to  New  York,  and  on  his  re* 
turn  to  his  home  in  Greenville  he  had  three 
quarts  of  liquor  in  his  possession.  He  testi- 
fied that  he  bought  one  quart  for  sacramental 
and  medicinal  purposes,  and  that  the  other 
two  quarts  were  brought  one  each  to  friends 
who  had  requested  him  to  bring  liquor  for 
medicinal  purposes. 

The  exception  must  be  sustained  under  the 
decisions  of  this  court  in  State  v.  Allston,  107 
S.  C.  487,  »3  S.  B.  177,  and  State  v.  Gens,  107 
S.  C.  449,  03  S.  B.  139,  Ix  R  A.  1918E,  957. 
There  is  no  difference  in  the  gallon  a  month 
law  and  one  quart  a  month  law,  except  In 
the  latter  law  a  permit  must  be  obtained  in 
the  manner  provided  for  by  law  before  de- 
livery. There  was  no  delivery  in  this  case, 
and  the  state  failed  to  show  defendant  did 
not  get  permit. 

The  action  of  the  ofiScers  of  the  law  was 
outrageous,  tyrannical,  and  oppressive; 
searching  a  man's  private  valise  In  his  place 
of  business,  without  a  warrant  It  is  com- 
mendable to  enforce  the  law,  but  there  are 
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certain  well-defined  roles  of  enforcement 
that  officers  are  bonnd  by,  and  better  that  a 
violator  of  the  law  should  escape  than  |that 
the  well-defined  mles  of  ^iforcement  should 
be  violated  by  the  officers  of  the  law.  The 
officer  should  not  be  allowed  to  violate  the 
plain  mandates  and  provisions  of  the  law, 
provided  for  the  protection  of  all,  in  attempt- 
ing to  enforce  the  law  against  some  one  who 
he  suspects  is  a  violator  thereof.  Liberty  is 
more  valuable  in  some  instances  than  arrest 
and  conviction  of  a  violator. 

The  action  of  the  officers  in  the  present 
case  was  high-handed,  oppressive,  and  with- 
out authority,  and  is  to  be  dei^ored.  No  of- 
fense was  committed  in  their  sight  or  hear- 
ing. Such  action  of  oppression  and  violating 
of  fundamental  principles  of  law  is  well  cal- 
culated to  bring  about  confusion,  riot,  and 
bloodshed. 

The  Judgment  is  reversed. 

GAOE,  J.  I  concur.  The  testimony  of 
Whitmire  that  the  lady  told  him  to  open  the 
grip  is  hearsay.  The  entry  of  the  grip  was  a 
trespass  and  unlawful. 

GARY,  C.  J.  I  concur  under  the  authori- 
ties dted  by  Mr.  Justice  WATTS,  which  are 
conclusive  of  this  case. 

HYDRIOK,  J.  (dissenting).  The  cases  cit- 
ed by  Mr.  Justice  WATTS  were  decided  un- 
der the  act  of  1915,  commonly  known  as  the 
gallon  a  month  law.  29  Stat.  140.  That 
act  allowed  any  person  to  order  and  receive 
not  exceeding  one  gallon  in  each  month  for 
his  own  personal  use  but  it  contained  no 
prohibition  against  the  importation  of  that 
amount  by  the  person  himself,  by  a 
friend,  or  by  a  private  carrier  for  hire ;  there- 
fore the  cases  dted  were  in  conformity  with 
the  provisions  of  that  act.  But  the  act  of 
1917,  commonly  known  as  the  quart  a  month 
law  (30  Stat.  69),  repealed  the  act  of  1915, 
and  enacted  provisions  which  are  not  to  be 
found  in  the  act  of  1915.  Those  which  are 
pertinent  follow : 

"Section  1.  It  shall  be  unlawful  for  any 
person  •  •  •  to  •  •  •  transport  or  con* 
vey  any  alcoholic  liquors  from  any  point  with- 
out the  state  into  the  state,  or  from  one  point 
to  another  in  this  state  •  •  •  except  09  here- 
inafter provided. 

"Sec.  2.     Any  natural  person    •    •    •    may 

•  •  •  transport  in  his  personal  baggage  from 
any  point  without  this  state  not  ewoeeding  one 
qMurt  of  alcoholic  liquors  *  *  *  within  any 
one  calendar  month,  for  medidnal  purposes  for 
his  or  her  own  use,  or  the  use  of  his  or  her 
immediate  family.    •    •    • 

"Sec.  7.    It  shall  be  unlawful  for  any  person 

*  *  *  to  knowingly  ship  or  transport  from 
without  this  state  into  this  state,  from  any  one 
point  or  place  in  this  state,  any  trunk,  valise 
or  package  of  any  kiad  containing  any  alcoholic 
liquors  unless  the  true  nature  and  character  of 


the  contents  of  such  package  is  dearly  and  leg- 
ibly marked  on  the  outside  thereof  in  letters  at 
least  one  inch  high.  This  proviHon  ^mU  not 
apply  to  one  gwurt  or  leee  of  euoh  Uquors  in  the 
baggage  of  a  paesenger  and  carried  for  hie  per- 
sonal uee  or  that  of  his  immediate  famUy,  or  for 
sacramental  purposes." 
(Italics  added.) 

Under  the  foregoing  provisions  of  the  act 
of  1917,  the  defendant  was  properly  convict- 
ed, on  the  undisputed  evidence. 

The  single  exception  filed  by  the  appellant 
raises  no  Issue  as  to  the  searching  of  his  grip 
by  the  officers  of  the  law,  and  I  see  nothing  in 
the  evidence  which  warrants  the  court  in 
censuring  them  for  having  done  so.  One  of 
the  officers  (Mr.  Whitmire)  testified  in  sub- 
stance: 

"We  followed  defendant  to  his  store,  and  when 
he  had  set  down  his  grip  we  asked  him  what  he 
had  in  it.  He  asked  us  if  we  had  a  search  war* 
rant,  and  we  told  him  we  did  not.  Mr.  Kitchin 
[the  other  officer]  went  to  get  a  search  warrant, 
and  while  he  was  gone  the  lady  in  the  store 
told  me  there  was  whisky  in  the  grip,  and  that 
they  would  let  us  open  it  without  a  warrant. 
We  opened  the  grip  and  found  three  quarts  of 
rye  whisky  in  it  The  defendant  made  no  state- 
ment at  the  time,  and  we  let  him  put  up  bond 
for  his  appearance  in  the  dty  court** 

The  testimony  of  this  witness  was  not  de- 
nied by  the  defendant,  or  the  lady  in  the 
store. 

FRASEB,  J.,  concurs. 


(U4  S.  C.  898> 
STATE  V.  KELLY.     (No.   10450.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.)  . 

1.  Criminal  law  «=5>26~Evll  thoughts  alone  are 
not  criminal. 

Evil  thoughts  are  not  criminal,  where  no 
act  is  taken  to  put  them  in  force. 

2.  Rape  ^=953(2)— Assaatt  with  Intent  to  rav- 
ish held  not  sustained. 

In  a  prosecution  for  assault  with  intent  to 
ravish,  evidence  held  wholly  insuffident  to  sus- 
tain the  conviction;  the  prosecuting  witness 
merely  testifying  that  accused,  a  negro,  placed 
his  hand  on  hers. 

Appeal  from  General  Sessions  Circuit  Court 
of  Spartanburg  County;  T.  S.  Sease,  Judge* 

Will  Kdly  was  c<mvlcted  of  assault  with 
intent  to  ravish,  and  he  appeals.  Reversed^ 
with  direction  to  enter  verdict  of  not  guilty. 

The  testimony  of  the  prosecuting  witness 
follows: 

Q.  Where  do  you  hve,  Lucy?  ^  A.  Cowpens. 
Q.  Whose  daughter,  whose  daughter  are  you? 
A  Mr.  John ^'s. 


^KS»For  other  cases  see  same  topic  and  KBT-NT7MBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Q.  How  far  do  yon  liye  from  tUa  charch?  A. 
I  don't  know,  lir. 

Q.  About  how  far?    A.  I  don't  know. 

Q.  Is* It  pretty  close?    A.  No,  air. 

Q.  Had  yon  been  going  down  there  where 
KeUy  is?  A.  Yes,  sir.  I  had  been  down  there 
before  this  28th  day  of  Jane,  once  before. 

Q.  What  did  you  go  down  there  for?  A.  Just 
went  down  there. 

Q.  Did  Kelly  tell  you  to  come  down  there? 
A.  Ko,  sir. 

Q.  Did  you  go  by  yourself  or  with  the  other 
children  that  time?    A.  Yes,  sir. 

Q.  On-the  28th  day  of  June,  when  Mr.  Potter 
and  Mr.  Turner  came  down  there  who  was  in 
the  church  besides  you  and  Will  Kelly?  A. 
Nobody  else. 

Q.  When  you  went  down  there,  did  the  other 
children  go  with  you?    A.  Yes,  sir. 

Q.  Are  they  older  or  younger  than  you?  A. 
They  are  younger  than  I  am. 

Q.  Did  they  go  away  after  you  got  down 
there?  A.  Went  down  to  Mr.  McGraw's.  Kelly 
sent  them. 

Q.  Did  he  give  them  anything?    A.  Dime. 

Q.  You  stayed  there  after  the  other  children 
did  get  back  ?    A.  Yes,  sir. 

Q.  While  they  were  gone,  did  Kelly  say  any- 
thing to  you?    A.  No,  sir. 

Q.  What  did  Kelly  do?  Did  Kelly  put  hia 
hands  on  you  ?    A.  Put  his  hand  on  my  hand* 

Q.  Which  one?     A.  This  one. 

Q.  How  did  he  put  his  hand  on  yours?  A. 
Just  done  this  way.  He  asked  me  if  I  wanted 
my  watch  bracelet  swapped.  He  was  setting 
my  watch.    He  was  setting  it  when  they  came. 

Q.  In  what  part  of  the  church  were  you  lo- 
cated when  they  came?    A.  The  little  room. 

Q.  Where  was  he?  A.  He  was  in  the  little 
room  fixing  up  the  books.  I  left  my  hat  on  the 
little  table  where  they  read. 

Q.  You  said  that  he  put  his  hand  on  yours 
and  was  setting  your  watch,  and  asked  you  if 
you  wanted  to  swap  your  watch  bracelet--that 
was  in  the  little  room,  while  the  other  children 
were  gone,  and  Just  before  they  returned.  Did 
he  say  anything  else  to  you?    A.  No,  sir. 

Q  Did  he  do  anything  else  to  you?  A.  No» 
sir. 

Q.  What  did  you  go  down  there  for?  A. 
Went  down  there  to  get  our  nickels.  He  told 
us  he  would  give  us  some  nickels. 

Q.  Whom  did  he  tell  that— -to  come  down  and 
get  the  nickels?    A.  Told  it  to  all  of  us. 

G.  P.  Sims,  of  Spartanburg,  for  appellant 
Solicitor  I.  0.  Blackwood,  of  Spartanbnrg, 
for  the  State. 

GAGE,  J.  The  appeal  is  from  a  verdict  of 
judgment  of  the  court  of  sessions.  The  indict- 
ment is  for  assault  with  Intent  to  ravish. 
The  verdict  was  guilty  with  recommendation 
to  mercy;'  and  the  Judgment  was  10  years 
service  on  the  public  works.  The  defendant 
is  a  negro  aged  64  years;  and  the  white 
female  alleged  to  have  been  assaulted  was  at 
the  instant  13  years  of  age.  The  appeal 
makes  the  single  and  naked  issue  that  there 
is  no  evidence  to  8upi>ort  the  verdict  And 
that  is  true. 


The  court  relied  on  State  t.  Johnson  to  be 
found  in  84  S.  G.  45,  65  S.  E.  1023,  but  the 
circumstances  of  that  case  differ  from  those 
in  the  case  at  bar,  and  the  facts  breed  the 
law, 

[1,2]  The  defendant  here  was  at  the  in- 
stant sexton  of  the  church  in  which  the 
crime  Is  charged  to  have  been  committed,  and 
had  resided  in  the  community  24  years,  and 
in  his  whole  life  theretofore  there  had  been 
no  crimfinal  charge  brought  against  him. 
The  only  testimony  which  touches  the  event 
is  that  of  the  female  child  alleged  to  have 
been  assaulted.  Let  all  of  it  be  reported, 
with  the  omission  of  the  child's  surname 
and  that  of  her  father. 

It  is  true  that  from  the  beginning  and  until 
now  "every  imagination  of  the  thoughts  of 
his  [man's]  heart  was  Only  evil  continually." 
But  when  a  man  is  charged  with  evi^houghts 
ripened  into  action,  his  fellow  triers  cannot 
rest  judgment  on  their  knowledge  of  original 
sin  inherent  in  the  prisoner,  eh3e  none  of  us 
would  escape  Judgment  The  evil  thought, 
which  is  the  criminal  intent,  only  becomes 
unlawful  when  he  who  harbors  it  proceeds  to 
put  it  into  action.  The  single  act  of  the  de- 
fendant, testified  to  by  the  female  child, 
does  not  tend  to  prove  that  when  he  put 
his  hand  on  her  hand  he  intended  to  ravish 
her.  To  so  hold  would  hurt  the  law  more 
than  it  would  hurt  the  defendant 

The  judgment  is  reversed,  with  direction  to 
enter  verdict  of  not  guilty. 

6ART,  a  Jn  and  HTDBICK,  WATTS,  and 
FRASEB,  JJ^  concur. 


(U4  S.  C.  166) 

PARKER  V.  MARLBORO   COTTON   MILLS 
NO.  I.    (No.  10421.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 


Neoilgeaoo  ^s» 1 36 (25)— Proximate  oaose  qaoo- 
tioB  for  Jsry. 

In  a  personal  injury  action  where  the  tes- 
timony as  to  proximate  cause  is  susceptible  of 
more  than  one  inference,  the  question  should 
be  submitted  to  the  jury. 

Appeal  from' Common  Pleas  C^cuit  Court 
of  Marlboro  County;  Edward  Mclver,  Judge. 

Action  by  J.  C.  Parker  against  the  Marl- 
boro Ck>tton  Mills  No.  1.  From  an  order  of 
nonsuit  plaintiff  appeals.  Beyersed  and  re- 
manded. 

W.  N.  Grayden,  of  Columbia,  and  J.  W.  Le 
Grand,  of  BennettsviUe,  for  ai^>ellant. 

D.  D.  McColl,  of  BennettsvUle,  for  respond- 
ent 


^s»For  other  casM  m«  naiae  topic  and  KB7-NXJMBBR  in  all  Kaj  'Nuinberod  Digests  and  Indexes 
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GABT,  0.  J.  This  is  an  appeal  from  an  at- 
der  of  nonsuit.  The  allegations  of  the  com- 
plaint  material  to  the  question  involved  are 
contained  in  the  third  and  fourth  paragraphs. 
The  answer  denied  these  allegations,  and  set 
up  the  defenses  of  a88umi>tion  of  risk  and  con- 
tributory and  gross  negligence.  At  the  dose 
of  the  plaintilTs  testimony,  his  honor,  the 
presiding  Judge,  granted  a  nonsuit,  on  the 
ground  that  the  plaintiff  was  confronted 
with  two  courses,  one  of  which  he  knew  to 
be  dangefous»  neverthelesi  he  pursued  the 
other. 

There  was  testimony  tending  to  sustain 
the  allegations  of  the  complaint  Therefore 
the  question  of  proximate  cause  should  have 
been  submitted  to  the  jury;  the  testimony 
being  susceptible  of  more  than  one  inference. 

Beversed  and  remanded  for  a  new  trial. 

HYDRIGE,  WATTS,  FBASEB,  and  GAOB, 
JTJ.,  concur. 


<U4  8.  C.  171) 

HALLMAN  V.  LIPSCOMB.     (No.   10435.) 

(Supreme  Court  .of  South  Carolina.    June  28, 

1920.) 

1.  Brokers  ^=»65(5)— Commission  forfeited  by 
becoming  purohaser. 

A  broker  abandons  his  position  as  agent  to 
sell  on  commission  by  taking  a  contract  for  the 
sale  of  the  land  directly  to  himself  since  the 
positions  of  agent  to  sell  and  of  purchaser  are 
conflicting. 

2.  Vendor  and  purohaser  ^=933— Pnrshaser  can* 
net  avoid  contract  for  fraud  without  showing 
discovery  after  contract. 

Purchaser  cannot  avoid  his  contract  pn  the 
ground  of  fraudulent  misstatement  of  the  own- 
er that  she  had  a  better  offer  for  the  land, 
without  showing  that  knowledge  of  the  falsity 
of  such  statement  came  to  him  after  the  con- 
tract was  executed. 

8.  Brokers  «s»65 (5)— Cannot  rsoover  eomnls- 
slon  after  testifying  to  promise  to  waive. 

A  broker,  cannot  recover  his  commission 
because  a  contract  for  sale  to  himself  was  in- 
duced by  the  owner's  fraud  where  he  testified 
at  the  trial  he  agreed  to  knock  off  his  com- 
mission to  induce  the  owner  to  sign  the  con- 
tract. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Cherokee  County;  Frank  B.  Gary,  Judge. 

Action  by  A.  L.  Hallman  against  Emma  C. 
Lip^Mdmb.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Beversed. 

Butler  A  Hall,  of  Ckiffney,  for  appellant 
Dobson  ft  Yassy,  of  Gaffney,  for  resiKmd- 
ent 

FRASBB,  J.  The  plaintiif  is  a  real  estate 
agent.    The  defendant  was  the  owner  of  a 
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tract  of  land  in  CHierokee  county,  near  Gaf- 
fney. The  plaintiff  asked  the  dtf  endant  to 
allow  him  to  sell  her  plantation  for  her.  The 
defendant  was  not  anxious  to  selL  There 
were  several  interviews  between  the  parties 
in  reference  to  the  sale.  About  the  conversa- 
tions there  is  much  conflict  of  evidence.  The 
plaintiff  claims  that  the  defendant  agreed  to 
pay  commissions  of  5  per  cent,  on  the  selling 
price.  The  defendant  claims  that  the  price 
of  $12,000,  for  which  she  sold  the  place,  was 
to  be  net  to  her;  that  she  finally  consented 
to  the  sale  at  that  price.  The  last  of  these 
interviews  took  place  on  the  morning  of  the 
11th  of  January,  1918.  Later  in  the  day  of 
the  11th  of  January,  1918,  the  defendant 
agreed  to  sell  for  $12,000.  The  plaintiff  then 
had  an  agreement  prepared  and  signed  bv 
the  defendant  as  follows: 

"Exhibit  A. 
"State  of  South  Carolina,  County  of  CHierokeO. 

"Received  of  A.  L.  Hallman  the  sum  of  $500 
as  part  payment  of  the  purchase  price  of 
$12,000  of  my  farm  in  Cherokee  county,  con- 
taining 104  acres,  more  or  less,  bounded  on  the 
north  by  lands  of  J.  C.  Pettit,  on  the  east  by 
lands  of  J.  C.  Pettit  and  June  Humphreys,  on 
the  south  by  lands  of  Anthony  Hopper,  and  on 
the  west  by  lands  of  R.  L.  Morgan;  and  upon 
the  payment  of  the  balance  of  said  sum  of  $12,- 
000  February  1,  1918»  I  do  hereby  agree  to 
execute  and  deliver  to  the  said  A.  L.  Hallman  a 
deed  of  conveyance  in  fee  simple  of  the  above- 
described  premises  free  of  incumbrances.  It 
is  understood  that  the  present  tenant  is  to 
farm  said  land  this  year. 

"Witness  my  hand  and  seal  this  January  11, 
1918.  "Mrs.  Emma  G.  Lipscomb. 

"Signed,  sealed,  and  delivered  in  the  presence 
of  J.  L.  Moorehead.'* 

In  pursuance  of  this  ccmtract,  the  plain- 
tiff demanded  and  defendant  executed  the 
conveyance  of  the  land  to  those  to  whom  the 
plaintiff  assigned  the  contract  After  the 
sale  the  plaintiff  demanded  commissions  and 
the  defendant  refused  to  pay  them.  The 
plaintiff  brought  suit  on  Ills  view  of  the  ver- 
bal contract  The  plaintiff  admitted  the 
written  contract  The  defendant  objected  to 
all  testimony  in  reference  to  any  evidence  of 
the  parol  contracts.  The  objections  were 
overruled.  At  the  conclusion  of  the  testi- 
mony for  the  plaintiff  the  defendant  moved 
for  a  new  trial  and  directed  verdict  which 
were  refused.  At  the  conciusian  of  all  the 
testimony  for  the  plaintiff  the  defendant  re- 
newed her  motion  for  a  directed  verdict 
This  was  also  refused. 

[1]  II.  The  plaintiff  abandoned  the  posi- 
tion of  agent  for  the  defendant,  even  if  he 
liad  ever  occupied  such  a  position,  and  took 
the  contract  directly  to  himself.  The  posi- 
tions of  agent  to  sell  and  purchase  are  con- 
flicting, and  the  plaintiff  could  not  occxiSfiy 
both  positiona.     The  plaintiff  procured  Uie 
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conveyance  under  his  contract  as  purchaser. 
[2,  3]  ni.  The  plaintiff  asked  the  presid- 
ing judge  to  charge  that  If  there  was  fraud 
It  would  vitiate  the  written  contract  The 
testimony  upon  which  this  request  to  charge 
was  hased  was  that  on  the  morning  of  the 
11th  the  defendant  told  him  that  she  had  had 
an  offer  of  $12,600  for  the  land  and  he  found 
that  that  statement  was  not  true.  The  rec- 
ord does  not  show  that  the  plaintiff  discov- 
ered the  falsity  of  the  statement,  if  It  was 
false,  after  the  contract  was  made,  and  it  Is 
now  too  late  for  him  to  repudiate  the  con- 
tract Even  if  the  defendant  made  the  state- 
ment and  it  was  false,  It  cannot  affect  this 
case.  The  record  shows  that  when  the  plain- 
tiff was  on  the  stand  the  following  occurred: 


**i 


'Q.  State  what  it  was  that  induced  you  to 
tell  Mrs.  Lipscomb  that  if  she  would  let  your 
people  have  it  you  would  knock  off  your  com- 
mission. A.  It  was  a  matter  of  business ;  I  was 
going  to  take  the  medicine  and  let  my  people 
have  the  land.  I  had  done  tied  up  with  them, 
and  went  up  and  subdivided  it  for  them. 

"Q.  State  whether  or  not  anything  Mrs.  Lips- 
comb said  Induced  you  to  tell  Her  that  you 
would  knock  off  your  commission.  A.  I  seen 
she  wasn't  going  to  sign  up  no  other  way." 

In  other  words,  the  plaintiff  says  that  he 
induced  the  defendant  to  sign  the  contract  by 
his  promise  to  surrender  his  commissions. 
It  is  not  necessary  to  consider  the  exceptions 
in  detail. 

The  Judgment  is  reversed. 

GARY,  G.  J.,  and  HYDRIC^,  WATTS,  and 
GAGE,  JJ.,  concur. 


(114  S.  C.  189) 

McCOLLUM  V.  CROSBY  at  at.    (No.  10433.) 

(Supreme  Gourt  of  South  Carolina.    June  28, 

1920.) 

1.  Schools  and  school  districts  ^=»68— Location 
of  a  school  building  within  discretion  of  trus- 
tees. 

The  location  of  a  school  building  is  an  ad- 
ministrative matter  within  the  discretion  and 
judgment  of  the  school  trustees,  subject  to  the 
appellate  and  supervisory  power  of  the  coun- 
ty and  state  boards  of  education. 

2.  Schools  and  school  districts  ^=»lll— Loea« 
tlon  of  building  by  tmstees  approved  by 
boards  of  education  will  not  be  enjoined. 

Where  it  did  not  appear  that  the  action  of 
the  trustees  was  illegal  or  was  an  abuse  of 
discretion  imposed  in  them,  and  the  motives  of 
the  county  and  state  boards  of  education  who 
approved  a  change  of  location  of  a  school 
building  were  unassailed,  a  taxpayer  who  sufy 
fers  no  injury  different  from  that  of  others 
is  not  entitled  to  an  injunction  to  restrain  an 
order  changing  location;  Giv.  Ck>de  1912,  { 
1707,  providing  for  appeals  in  such  matters 
to  the  state  board  of  education. 


Appeal  from  Common  Pleas  (^rcait  0)urt 
of  Chester  County ;  W.  H.  Townsend,  Judge. 

Suit  by  O.  B.  McCoUum,  for  himself  and 
a  majority  of  the  qualified  electors  and  tax- 
payers In  Leeds  School  District  No.  15  of 
Chester  County,  against  W.  W.  Crosby  and 
others,  as  trustees  of  said  Leeds  School  Dis- 
trict. From  an  order  vacating  a  temporary 
injunction  previously  issued,  plaintiffs  ap- 
peal.   Affirmed. 

After  hearing  argument  Judge  Townsend 
annotmced  that  he  did  not  think  the  allega- 
tions of  the  complaint  such  as  to  entitle  the 
plaintiffs  to  an  Injunction,  and  referred  to 
Sarratt  v.  Cash,  103  S.  C.  531,  584,  536,  88 
S.  E.  256;  that  the  location  of  the  school 
building  was  an  administrative  matter  with- 
in the  discretion  and  Judgment  of  the  school 
trustees,  subject  to  the  appellate  and  super- 
visory power  of  the  county  and  state  boards 
of  education;  that  the  facts  alleged  in  the 
complaint  did  not  authorize  the  inference 
that  the  action  of  the  trustees  was  either  il- 
legal or  an  abuse  of  the  discretion  imposed 
in  them;  its  approval  by  the  county  and 
state  boards  of  education,  whose  motives 
are  unassailed,  indicate  the  contrary,  and 
by  Civil  Code  1912,  {  1707,  the  decision  of 
the  state  board  Is  final  in  such  matters; 
that  the  management  of  school  affairs  are 
intrusted  by  law  to  these  school  and  educa- 
tional boards,  and  individuals  should  show 
that  they  are  threatened  with  some  special 
damage  not  common  to  the  public  before  they 
are  entitled  to  enjoin  action  by  such  boards 
on  the  ground  that  they  are  about  to  abuse 
their  powers. 

Thereupon  he  made  the  following  order: 

[1,2]  This  is  an  application  to  vacate  a  tem- 
porary injtmction  issued  by  the  Hon.  Ernest 
Moore,  judge  of  the  Sixth  circuit,  in  the  above- 
entitled  action  on  the  29th  day  of  December 
last.  The  question  involved  in  the  action  is  to 
Che  location  of  the  schoolhouse  by  the  school 
trustees,  defendants  in  this  action.  It  ap- 
pears that  the  action  of  the  8cho<^  trustees 
has  been  reviewed  and  confirmed  by  the  coun- 
ty board  of  education  and  the  state  board  of 
education.  I  do  not  think  the  facts  stated  in 
the  complaint  are  sufficient  to  authorize  this 
court  to  interfere  with  the  action  of  the  trus- 
tees by  injunction  for  these  reasons.  The  tem- 
porary injunction  heretofore  issued  on  the  29th 
December  last  be,  and  the  same  is  hereby,  ab- 
solved. 

Henry  ft  McLure,  of  (Chester,  for  appel- 
lants. 

Gaston  &  Hamilton,  of  Chester,  for  re- 
spondents. 

GARY,  G.  J.  For  die  reasons  therein  stat- 
ed,  the  Judgment  of  the  circuit  court  Is  af- 
firmed. 

HYDRIGK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 
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RHEA   V.    MAXWELL.    (No.    10431.) 


(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

Judgment  ^s»74a— Judgment  in  oialm  and  de- 
livery allowing  administratrix  to  retain  poe- 
eesslon  of  ttook  not  conoluslve  against  right 
to  redeem. 

Where  in  a  former  action  in  claim  and  de- 
livery to  secure  possession  of  corporate  stock 
defendant  administratrix  was  allowed  to  re- 
tain possesdon  solely  on  the  ground  that  plain- 
tiff was  indebted  to  the  estate,  and  the  judg- 
ment of  the  appellate  court  stated  that  only 
right  to  possession  was  involved,  such  former 
Judgment  was  not  a  conclusive  adjudication 
against  plaintifTs  right  to  an  accounting  and 
redemption. 

Appeal  from  Richland  County  Ck>nrt;  M. 
S.  Whaley,  Judge. 

Action  by  Hal  E.  E.  Rhea  against  Dora 
Maxwell,  as  administratrix  of  the  estate  of 
Samuel  W.  Rhea,  deceased.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

James  S.  Veimer,  of  Columbia,  for  appel- 
lant. 

Halcott  P.  Green,  of  (Columbia,  for  re- 
spondent 

FRASER,  J.  For  a  fuller  statement  of 
the  facts  of  this  case,  see  Rhea  v.  Maxwell, 
96  S.  E.  795. 

In  the  former  action  the  appellant  brought 
his  action  against  the  respondent  in  claim 
and  delivery  to  secure  the  possession  of  cer- 
tain certificates  of  stock  in  the  Rhea  live 
Stock  Company.  On  the  trial  of  the  case  it 
appeared  and  was  not  disputed  that  the  re^ 
spondent  h^d  the  stock  as  security  for  an 
unpaid  debt.  Under  that  condition,  this 
court  held  that  Mrs.  Maxwell  was  entitled 
to  retain  possession  of  the  stock  until  the 
debt  was  paid.  The  fact  that  a  debt  existed, 
but  not  its  amount,  that  the  stock  was  held 
as  security,  and  the  right  to  hold  it,  was  de^ 
dded,  but  nothing  more. 

The  appellant  then  brought  this  action  for 
an  accounting  and  to  redeem.  The  defend- 
ant pleaded  the  judgment  in  the  former  ac- 
tion as  res  adjudicata.  The  plea  was  sus- 
tained on  the  trial,  an4  from  this  judgment 
this  appeal  is  taken.  The  only  question  that 
it  is  proper  to  consider  now  is:  Is  the  for- 
mer decision  res  adjudicata  as  to  this  ac- 
tion?   The  answer  is,  it  is  not. 

The  only  question  in  the  former  action 
was  the  right  to  possession.  When  this 
court  ascertained  that  the  stock  was  held  as 
security  for  a  debt,  it  at  once  held  that  Mrs. 
Maxwell  was  entitled  to  hold  it.  The  scope 
of  the  former  action  was  to  determine  the 
right  of  possession  and  nothing  more.    Fear- 


8TATE  V.  WELLS  515 

(10SS.E.) 

ing  that  the  Judgment  of  this  court  might 
be  misunderstood,  we  went  out  of  our  way 
to  say  what  had  been  decided  and  what  had 
not  been  decided.    Therefore  we  said : 


'^his  is  merely  a  possessory  action.  What 
the  ultimate  rights  and  equities  may  be  are  not 
affected  by  this  action." 

The  effect  of  final  judgments  generally  is 
an  academic  question  in  this  case.  It  Is  res 
adjudicata  In  this  case  that  no  other  ques- 
tion has  been  decided  by  the  former  action, 
except  the  existence  of  a  debt,  the  stock  as 
security,  and  the  right  of  possession  at  the 
time  the  judgment  was  rendered.  This  ac- 
tion is  the  logical  sequence  of  the  former  de- 
cision. It  follows  that  the  injunction  pen- 
dente lite  should  have  been  granted,  and  it 
is  so  ordered. 

The  judgment  is  reversed. 

GARY,  C.  J.,  and  HTDRICKi  WAITTS, 
and  GAGE,  JJ.,  concur. 


(U4  S.  C.  151) 

STATE  V.  WELLS.    (No.    10414.) 

(Supreme  Court  of  South  Carolina.    June  28^ 

1920.) 

L  Jury  ^s»l37(3)— Joror  may  be  examined 
and  rejected  for  cause  after  aoceptance  by 
state  and  aooused. 

Where  a  juror,  after  being  accepted  by  the 
state  and  accused,  requested  to  be  examined 
and  stated  that  he  had  discussed  the  case  with 
many  people,  among  them  the  husband  of  one 
of  the  principal  witnesses,  and  had  formed  an 
opinion,  but  thought  he  could  render  a  fair 
verdict,  it  was  not  error  for  the  court  to  direct 
him  again  to  be  presented  to  the  state,  by  whom 
he  was  peremptorily  challenged. 


2.  Criminal  law  e=»M 52 (I)— Incidental  pro- 
oeedings  at  trial  are  within  discretion  of 
court. 

The  proceedings  incidental  to  the  trial  of 
a  criminal  case  must  be  left  to  the  sound  dis- 
cretion of  the  trial  judge,  whose  rulings  there- 
on win  not  be  disturbed  unless  they  were  preju- 
dicially erroneous  with  respect  to  a  substantial 
right 

3.  Criminal  law  ^=»l  1 66 1/2  (7)— Right  to  chal- 
lengs  Juror  Is  not  right  to  seieot. 

The  right  to  challenge  jurors  in  a  criminal 
case  is  the  right  of  rejection,  not  the  right  of 
selection,  so  that  no  substantial  right  of  de- 
fendant is  prejudidally  affected  by  sustaining 
the  state's  peremptory  challenge  to  a  juror. 

4.  Criminal  law  ^a»867— Court  may  exonse 
Jury  ovM  after  trial  begins^ 

Since  the  purpose  of  law  is  to  secure  a 
fair  jury  for  the  trial  of  every  criminal  case, 
the  court  may,  when  a  disqualified  juror  has 
been  sworn  without  fault  of  the  party  complain- 
ing, order  a  mietrial,  even  after  tne  jury  has 
been  sworn,  and  have  another  jury  impaneled. 


^s»For  other  cases  see  same  topic  and  KEY-NX7MBBR  in  aU  Key-Numbered  Digests  and  Indexes 
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Appeal  from  General  Sessions  Circuit 
Court  of  Sumter  County;  Edward  Mdver, 
Judge. 

Joseph  Wells  was  convicted  of  murder  and 
sentenced  to  life  imprisonment,  and  he  ap- 
peals.   Affirmed. 

Jennings  &  Harby,  of  Sumter,  for  appel- 
lant 

F.  A.  McLeod,  Sol.,  and  John  H.  Clifton, 
both  of  Sumter,  for  the  State. 

HTDRICK,  J.  [1]  Defendant  was  convict- 
ed of  murder,  with  recommendation  to  mercy, 
and  sentenced  to  life  imprisonment  He  ap- 
pealed, and  assigns  error  in  the  selection  of 
the  Jury,  arising  out  of  the  following  facts: 
E.  H.  Lyman,  a  juror,  was  called  by  the 
clerk.  Mr.  CUfton,  who  was  assisting  the 
solicitor,  said:  "Present  him."  Mr.  Jen- 
nings, one  of  defendant's  attorneys,  said: 
"Swear  him."  But  before  he  was  sworn  the 
Juror  informed  the  court  that  he  wanted  to 
be  examined  on  his  voir  dire,  and  he  was  so 
examined,  over  defendant's  objection.  On  his 
examination  he  stated  that  he  had  frequent- 
ly heard  the  case  discussed  and  had  discuss- 
ed it  with  &  good  many  people^  among  others, 
with  the  husband  of  one  of  the  principal  witr 
neeses;  that  he  had  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  de- 
fendant hut  thought  he  could  render  a  fair 
verdict  After  hearing  his  examination  the 
court  directed  that  he  be  presented  again  to 
the  state,  whereupon  he  was  challenged 
peremptorily  by  the  state.  The  sole  question 
is  whether  the  ruling  was  erroneous.  We 
think  it  was  right 

Appellant  relies  upon  a  dictum  in  State  v. 
Haines,  36  S.  C.  604,  508,  15  S.  B.  555,  556, 
where  Mr.  Justice  Pope  said: 

"If  the  prisoner  is  once  allowed  to  annoimce 
his  acceptance  of  the  juror  by  saying  to  the 
clerk,  'Swear  him,'  the  right  of  challenge  by 
the  state  is  precluded.'* 

That  was  a  mere  statement  of  the  practice 
when.no  good  reason  appears  for  a  departure 
from  it  But  appellant  overlooks  the  fact 
that  in  that  very  case,  although  the  state 
had  apparently  waived  its  right  of  objection 
and  the  def^idant  had  accepted  the  juror, 
the  state  was  allowed  to  challenge  him  be- 
fore he  was  sworn,,  and  the.  ruling  of  the 
court  was  sustained  by  this  court 

[2,3]  The  proceedings  incidental  to  the 
trial  must  be  left  to  the  sound  discretion  of 
the  trial  Judge,  whose  rulings  thereabout  will 
not  be  disturbed  imless  it  appears  that  they 
were  prejudicially  erroneous  with  respect  to 
a  substantial  right  The  right  of  challenge 
is  the  right  of  rejection,  not  of  selection. 
State  V.  Kelley,  46  S.  C.  55,  24  S.  E.  60.  No 
substantial  right  of  defendant  was  prejudi- 
cially affected  by  the  ruling  in  question. 


[4]  The  purpose  of  the  law  is  to  secure  m 
fair  and  impartial  Jury  for  the  trial  of  every 
case;  and  to  that  end  we  have  held  that, 
when  it  is  made  to  appear  that  a  disqualified 
juror  has  been  drawn  or  impaneled  without 
the  knowledge  or  fault  of  the  party,  who 
afterwards  discovers  the  fact  and  promptly 
brings  it  to  the  attention  of  the  court  the 
court  may,  even  after  the  |ury  has  been 
sworn  and  the  trial  is  in  progress,  order  a 
mistrial  and  have  another  jury  impan^ed« 
State  V.  Cason,  41  S.  C.  531,  19  S.  B.  913; 
State  ▼.  Cooler,  98  S.  S.  845;  State  t.  Baker, 
99  S.  E.  84& 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FBASEB»  and 
GAGE,  JJ.,  concur. 


(U4  S.  0.  18B> 

SUMMERTON  LIVE  STOCK  CO.  ▼.  CLEVE- 
LAND MFG.  CO.  et  ai.     (No.  10417.) 

(Supreme  Ck>urt  of  South  Carolina.    June  28r 

1920.) 

1.  Fraudulent  oonveyances  ^=»64(t)»Deed  by 
mortgagor  to  mortgagee  void  If  made  with* 
fraudulent  intent 

If  a  deed  of  mortgaged  mules  was  execut- 
ed by  the  mortgagor  to  the  mortgagee  with 
the  Intent  to  defraud  a  third  person  furniahing 
feed  for  the  mules,  it  was  Toid. 

2.  Appeal  and  error  ^=9l022(l)— Conoln8len> 
of  referee  and  oourt  not  manlfestiy  wrong 
sustained. 

The  conclusion  of  a  referee  and  the  court 
approving  the  report  of  a  referee  will  be  sus* 
tained  on  appeal,  if  not  manifestly  wrong. 

3.  Fraudulent  oonveyanoes  ^s»47— Bnlk  Salea 
Law  Inapplloabie  to  sale  of  mnlet. 

Civ.  (>>de  1912,  §  24d4,  which  undertakes 
to  regulate  the  sale  of  an  entire  wtodk  in 
trade,  refers  to  the  sale  of  merdiandise  by  a 
merchant,  and  does  not  apply  to  a  sale  of  mulea 
owned  by  one  engaged  in  logging. 

4.  Attachment  ^s>  1 93— Owner  held  liable  fer 
feeding  of  animals  anlavrfvlly  taken  by  •!■• 
oers. 

When  a  person's  property  is  taken  from 
his  possession  by  the  unlawful  act  of  an  ofiS- 
cer,  he  is  not  liable  to  pay  for  the  keep  of  such 
property  in  the  interim,  but,  where  mules  were 
wrongfully  taken  by  an  officer,  a  company  wliich 
furnished  feed  with  the  consent  of  the  owner 
was  entitled  to  recover  compensation  therefor 
from  the  owner. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Clarendon  County ;  John  S.  Wilson,  Judge. 

Action  by  the  Summerton  live  Stock  Com- 
pany against  the  Cleveland  Manufacturing 
Company  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Affirmed. 


®=»For  otli«r  cases  see  same  topic  and  KET-NT7MBBR  In  all  Key-Numbered  Digesta  and  Indexes 
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L.  E.  Wood  and  M.  W.  Seabrook,  both  of 
Sumter,  for  appellants. 

J.  J.  Cantey,  of  Summerton,  and  Charlton 
Du  Rant,  of  Manning,  for  respondent 

GAGE,  J.  The  appeal  is  from  a  formal  or- 
der of  the  circuit  court  which  affirmed  the 
report  of  a  referee. 

The  issues  tried  by  the  referee  were  both 
of  law  and  fact,  and  they  arise  out  of  a  con* 
troversy  between  the  Snmmerton  Live  Stock 
Company,  a  domestic  corporation  engaged  in 
the  business  of  keeping  a  stable,  and  the 
Clev^and  Manufacturing  Company,  a  North 
Carolina  corporation  engaged  in  the  business 
of  manufacturing  wood  yeneer  out  of  poplar 
logs,  all  in  Clarendon  county,  of  this  state. 

The  substance  of  the  controversy  is  the 
keep  of  six  mnles,  which  keep  is  alleged  to 
have  started  early  in  1917  and  continued  up 
to  December  16,  1917,  and  is  alleged  to  be 
worth  the  lump  sum  of  $648.02. 

The  mules  were  stabled  with  the  Summer- 
ton  Company  by  one  Early,  a  party  named  in 
the  action,  but  not  served,  and  now,  of 
course,  out  of  the  case.         ' 

The  mules  were  used  in  the  logging  busi- 
ness,  and  the  Summerton  Company  thous^t 
they  were  Early's  mules. 

It  tunned  out  that  the  Cleveland  Company 
had  a  mortgage  on  th^  mules  throughout 
1917,  and  on  December  6,  1917,  it  took  from 
Early  a  deed  of  conveyance  to  the  mules. 

There  were  many  special  pr9ceedings  and 
motions  had  and  made  in  th^  case  before 
issue  was  Joined  before  the  referee;  but 
they  have  faded  out  of  view  and  call  for  no 
comment. 

The  plaintiff  does  not  deny  that,  if  it  gave 
credit  to  Early  alone  throughout  1917,  then 
the  Cleveland  Company  is  not  liable  there- 
for. 

The  plaintiff,  however,  alleges  that 
throughout  1917  the  Cleveland  Company  was 
conscious  of  the  keep  of  the  mules  by  the 
plaintiff,  and  that  it  acquiesced  therein,  that 
It  benefited  thereby,  and  that  it  is  therefore 
liable  in  law  to  pay  for  the  keep. 

The  referee  did  not  consider  those  issues, 
but  there  is  no  testimony  to  sustain  the  al- 
legati<m.  The  manager  of  the  plaintiff  tes- 
tified that  he  *'did  not  know  that  the  Cleve- 
land Company  had  anything  to  do  with  the 
conducting  the  business  of  Early.*'  And  an- 
other witness  for  the  plaintiff  testified  that 
he  made  the  sale  to  Early,  and  he  thought 
Early  was  In  the  business  for  himself. 

[1]  The  plaintiff  further  alleges  that  the 
deed  was  executed  with  a  fraudulent  intent 
harbored  by  the  grantor  and  grantee.  If 
that  be  so,  then  the  deed  is  voidt  although  by 
the  express  words  of  the  printed  brief  the 
plaintiff's  counsel  does  not  ask  that  the  deM 
diall  be  set  aside. 

[2]  There  is  testimony  pro  and  con  upon 
the  issue  of  fraud  and  the  conclusion  of  the 
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referee,  and  the  court  thereabout  Is  not  manl* 
festly  wrong,  so  that  we  shall  sustain  it 

[ft]  The  plaintiff  further  contends  that  the 
deed  of  December  6th  is  governed  by  secti(A 
2434  of  the  Code  of  Laws,  which  undertakes 
to  regulate  the  sale  of  an  entire  stock  in 
trade.  But  that  statute  expressly  refers  to 
the  sale  of  merchandise  by  a  merchant ;  and 
the  instant  transaction  was  not  of  that  char- 
acter. 

There  is  no  ground,  therefore,  upon  which 
we  can  relieve  the  plaintiff  who  has  fallen 
into  manifest  hard  straits. 

The  Cleveland  Company  has  made  three 
exceptions;  but  the  first  and  second  are 
now  of  no  consequence,  for  they  refer  to  in- 
terlocutory orders  not  now  of  substance. 

The  third  exception,  split  Into  ▲  and  B,  is 
directed  first  to  the  allowance  by  the  court  of 
$71.50,  the  price  of  feed  supplied  to  the  mules 
after  December  7,  1917,  on  which  day  the 
Cleveland  Company  took  a  deed  to  them. 

[4]  It  is  true  that,  when  a  person's  proi>- 
erty  is  taken  from  his  possession  by  the  un- 
lawful act  of  an  officer,  then  the  person  is 
not  liable  to  pay  for  the  keep  of  such  proper- 
ty in  the  interim. 

But  in  the  instant  case  the  confessed  serv- 
ant of  the  Cleveland  Company  had  talked  with 
the  stable  people  about  the  keep,  from  which 
the  court  was  warranted  to  find  that  the  keep 
was  supplied  with  the  consent  of  the  Cleve- 
land Company.  We  shall  therefore  not  dis- 
turb the  decree  in  that  particular. 

The  other  fraction,  B,  of  the  third  excep- 
tion is  direc;l;ed  to  an  item  of  $210  which  the 
referee  and  court  found  repres^ited  the  feed 
bill  and  stable  hire  incurred  between  De- 
cember 16,  1917,  and  January  20,  1918. 

The  significance  of  these  two  dates  lies  in 
the  circumstance  that  on  the  former  date  the 
Summerton  Company  procured  to  be  seized 
the  mules  under  a  writ  of  attachment  in  an 
action  then  commenced  by  the  Summerton 
Company  against  Early  to  enforce  Its  present 
right,  and  in  the  other  circumstance  that 
on  the  latter  date  the  Cleveland  Company 
(which  had  meantime  intervened  to  claim  its 
own)  took  back  the  mules  into  its  own  posse- 
sion by  the  execution  of  a  bond  pursuant  to 
an  order  of  the  court 

There  was  no  finding  that  the  Cleveland 
Company  was  due  to  pay  this  item  of  $210. 
All  that  was  found  was  that  so  much  was 
owing  to  Early  for  the  keep  of  the  mules  in 
the  interim  betwixt  the  dates  namied. 

The  referee  merely  expressed  the  opinion 
(afflrified  by  the  court)  that  the  issue  of  who 
should  be  liable  to  pay  this  $210  was  not  be- 
fore him,  but  should  be  reserved  until  the 
costs  should  be  taxed. 

The  Cleveland  Company,  by  the  exception 
B,  presses  for  its  present  acquittance  to  par 
this  item.  That  company  is  entitled  to  so 
much.  The  complaint  only  put  in  issue  the 
feed  bill  from  Early  in  1917  to  December  16, 
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1917  (paragraph  8  first  cause  of  action  and 
paragraph  8  seccmd  cause  of  action). 

The  Judgment  of  the  court  which  finds  that 
the  Cleveland  Company  is  liable  to  pay  $71.- 
50  Is  affirmed. 

GARY,  0.  J.,  and  HYDRIOK,  WATTS,  and 
FBASBR,  J  J.,  concur. 


(114  S.  C.  164) 

CROSWELL  V.  LEE  COUNTY  BOARD  OF 
COM'RS.  (No.  10418.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

Counties  ^s»74<l)— Rural   poilcemen   not  en- 
titled to  Increased  pay  under  statute;  ''coun- 
ty ofRoers." 
Acts  1918,  p.  963,  proyiding  for  increase 
of  20  per  cent,  in  salaries  of  county  officers, 
was  intended  to  apply  only  to  county  officers 
whose  salaries  were  fixed  by  the  Legislature, 
and  did  not  apply  to  a  rural  policeman  em- 
ployed under  an  act  leaving  it  largely  in  the 
discretion  of  the  county  board  of  commission- 
ers as  to  what  salary  they  should  pay. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  County 
Officer.] 

Appeal  from  Common  Pleas  Circuit  (>>urt 
of  Lee  County;  W.  H.  Townsend,  Judge. 

Action  by  H.  G.  Croswell  against  the  Lee 
County  Board  of  Ck>mmissioner8.  Judgment 
for  defendants,  and  plaintiff  appeals.  Ap- 
peal dismissed. 

The  facts,  with  the  order  of  the  circuit 
judge,  referred  to  in  the  opinion,  were  as  fol- 
lows: 

The  appellant,  H.  G.  Chroswell,  on  the  2d 
day  of  September,  1918,  filed  with  the  Lee 
coimty  board  of  commissioners  a  claim  in 
proper  form,  as  required  by  law,  for  $75,  due 
said  appellant,  H.  G.  Croswell,  from  Lee 
county,  for  20  per  cent  increase  in  salary, 
as  per  terms  of  Act  No.  619,  of  the  Acts  of 
1918,  page  963,  as  rural  policeman  and  con- 
stable for  magistrate,  at  Lucknow,  S.  C, 
from  the  9th  day  of  March,  1918,  to  August 
9,  1918,  a  period  of  five  months,  at  the  rate 
of  $75  per  month,  making  a  total  of  $75.  Sub- 
sequent to  the  filing  of  said  claim,  to  wit, 
on  the  3d  day  of  March,  1918,  said  board  re- 
turned said  claim  to  appellant  herein,  with 
the  following  indorsement  thereon: 

''Disapproved  March  3, 1919,  by  C.  T.  Eyans, 
supervisor.  H.  K.  Pate.  H.  W.  Woodward. 
J.  S.  Corbett." 

Whereupon  the  said  H.  G.  Croswell,  in  due 
time,  served  notice  and  grounds  of  appeal  up- 
on said  board  and  later  perfected  said  ap- 
peal. Said  appeal  was  heard  during  the 
^ring  term  of  the  court  of  common  pleas  for 


Lee  county,  before  his  honor,  W.  H.  Town- 
send,  Judge,  who  made  the  following  order: 

This  case  comes  before  me  upon  an  appeal 
from  the  ruling  of  the  Lee  county  board  of 
commissioners,  and  upon  hearing  the  argument 
in  said  case,  and  upon  reading  the  act  creating 
the  rural  policemen  for  the  county  and  state 
aforesaid,  and  upon  reading  the  supply  biUs 
for  said  county.  I  hold  that  the  plaintiff,  while 
serving  as  rural  policeman  under  the  appoint- 
ment of  the  county  board  of  commissioners  for 
said  county  and  state,  was  a  county  officer,  but 
that  there  is  nothing  in  the  supply  bill  of  1918, 
or  any  prior  supply  bills,  which  indicates  or 
shows  any  intention  on  the  part  of  the  Legis- 
lature to  interfere  with  the  discretion  of  the 
county  board  of  commissioners  in  fixing  the 
salary  of  their  rural  policemen;  it  appearing 
from  the  act  creating  rural  policemen  for  said 
county  that  it  is  largely  in  the  discretion  of 
the  county  board  of  commissioners  as  to  what 
salary  they  shall  pay.  It  appears  to  me  that 
the  increase  provided  for  in  the  supply  bill 
of  1918,  as  well  as  other  supply  biUs  for  said 
county,  was  intended  to  apply  only  to  such 
county  officers  whose  salaries  were  fixed  by  the 
Legislature.  It  is  therefore  ordered  that  the 
ruling  of  the  county  hoard  of  commissioners 
be,  and  the  same  hereby  is,  confirmed  and  made 
the  order  of  this  court. 

Tatum,  Jennings  &  Dusenbury,  of  Blshop- 
vllle,  for  appellant. 

O.  B.  Ruflln,  of  BlshopvlUe,  for  respond- 
ents. 

GARY,  €.  J.  For  the  reasons  assigned  by 
his  honor  the  circuit  Judge,  the  appeal  Is 
dismissed. 

HTDRICK,  WATTS,  ERASER,  and  GAGB, 
JJ.,  concur. 


014  S.  C.  1S6) 

FRANKS  V.  ROSS.     (No.   10465.) 

(Supreme  Court  of  South  Carolina*    June  28, 

1920.) 

Costs  ^=»23&— Defendant  securing  niodlfloation 
of  Judgment  held  prevailing  party  entitled  to 
oosts. 

Where  in  an  action  before  a  magistrate  a 
judgment  against  defendant  for  $76  and  costs 
was  entered,  and  on  appeal  to  the  drcoit  court 
the  judgment  was  affirmed,  but  on  defendant's 
appeal  to  the  Supreme  Court  the  judgment  of 
the  circuit  court  was  modified,  with  directions 
to  allow  judgment  for  $28.50,  defendant  was 
the  preYsiling  party,  and  entitled  to  have  the 
Supreme  Ck>urt  costs  taxed  in  his  favor. 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
of  Laurens  County;  F.  B.  Gary  and  R..W. 
Memminger,  Judges. 

Action  by  John  A.  Franks  against  W.  G. 
Ross.  Judgment  for  plaintiff  before  a  magis- 
trate was  affirmed  on  appeal  to  the  circuit 
court,  but  modified  on  defendant's  appeal  to 
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tkhe  Supreme  Court    From  an  order  by  the 
circuit  Judge  reyersing  a  ruling  of  the  cleric 
as  to  taxation  of  costs,  defendant  appeals. 
Reyersed. 
See,  also,  90  S.  B.  108. 

F.  P.  McGowan,  of  Laurens,  for  appellant. 
Featherstone  &  Knight,  of  Laurens,  for  re- 
spondent. 

GARY,  G.  J.  This  is  an  appeal  from  an 
order  relative  to  the  taxation  of  costs.  The 
action  was  commenced  before'  a  magistrate, 
who  rendered  Judgment  against  the  defend- 
ant for  the  sum  of  $75  and  costs.  On  appeal 
to  the  circuit  court,  the  Judgment  rendered 
by  the  magistrate  was  affirmed;  whereupon 
the  defendant  appealed  to  this  court,  which 
rendered  the  following  Judgment: 

*The  judgment  of  the  circuit  court  is  modified, 
with  directions  to  allow  Judgment  for  $28.60 
the  estimated  value  of  the  acid.'* 

The  clerk  of  the  circuit  court  taxed  the 
Supreme  Court  costs  against  the  plaintiff, 
amounting  to  $54,  and  he  appealed  to  the 
circuit  court,  whereupon  his  honor  the  cir- 
cuit Judge  reversed  the  ruling  of  the  clerk 
of  the  court,  with  directions  to  tax  said  costs 
for  the  plaintiff.  The  defendant  appealed 
from  said  order  to  this  court. 

The  following  cases  fully  sustain  the  prop- 
osition that  the  defendant  was  the  prevailing 
party,  and  is  entitled  to  have  the  Supreme 
Court  costs  taxed  in  his  favor:  Huff  v.  Wat- 
kins,  25  S.  C.  246;  Sullivan  v.  Latimer,  43 
S.  C.  262,  21  S.  E.  3;  Spence  v.  Railway,  106 
S.  C.  169,  90  S.  E.  750;  Pates  &  Allen  Co.  y. 
Bank,  108  S.  C.  429,  94  S.  E.  880. 

In  Spence  v.  Railway,  106  S.  G.  169,  90  S. 
E.  750,  the  rule  where  there  is  a  modification 
is  thus  stated: 

'*The  result  is  practically  the  same  when  a 
judgment  is  modified  on  appeal  as  when  it  is 
affirmed  on  a  condition  •  •  •  performed,  ex- 
cept as  to  the  right  to  tax  the  costs  of  ap« 
.pesl.  But,  as  pointed  out  in  the  cases  first 
cited  herein,  there  is  a  material  difference  in 
the  legal  effect  of  the  two  forms  of  Judgment. 
Where  it  is  modified,  the  court  renders  the 
final  judgment,  or  directs  it  shall  be  rendered, 
and  ends  the  litigation.  But  where  it  afllrms 
a  Judgment  upon  a  condition,  it  is  optional  with 
the  party  of  whom  the  condition  is  required 
whether  he  will  perform  it,  or  decline  it,  and 
continue  the  litigation.** 

This  language  is  quoted  with  approval  in 
Pates  &  AXL&k  v.  Bank,  108  S.  C.  429,  94  S. 
B.  880. 

This  court  used  the  word  '^modified"  ad- 


visedly. If  It  had  granted  a  new  trial  nisl« 
and  the  plaintiff  had  r^Kiltted  all  except  $28.- 
50  of  the  Judgment,  the  costs  of  the  Supreme 
Court  would  have  been  cast  upon  the  defend- 
ant, and  he  would  be  compelled  to  pay  a 
larger  sum  by  way  of  costs  than  he  saved  by 
his  appeal.  The  form  of  the  Judgment  was  in- 
tended to  prevent  such  injustice. 

The  plaintiff's  attorney,  however,  contends 
that  the  plaintiff  is  the  prevailing  party,  and 
entitled  to  costs  under  the  case  of  Salley  v. 
Railway,  79  S.  C.  388,  60  S.  E.  938.  The  facts 
in  that  case  were  as  follows: 

'The  plaintiff  had  recovered  judgment  against 
defendant  before  a  magistrate  for  $2  damages 
and  $40  statutory  penalty  for  delay  in  trans- 
portation of  freight,  and  this  judgment  was 
affirmed  by  the  circuit  court.  On  appeal  to  this 
court  (76  S.  C.  173)  it  was  held  that  Sunday 
was  not  to  be  included  in  the  days  for  which 
penalty  is  allowed,  and  the  court  rendered  judg- 
ment 'that  the  judgment  of  the  circuit  court 
be  affirmed  with  the  reduction  of  $5,  the  over- 
charge on  the  amount  found  as  penalty.'  "* 

The  court  there  said: 

"The  question  presented  Is:  Which  party  Is 
entitled  to  the  costs  as  prevailing  party?  This 
is  a  case  at  law,  and  the  court  can  only  affirm 
or  reverse,  and  has  no  power  to  modify  as 
in  eqoity  cases.  Horsford  v.  Wynn,  22  S.  C. 
313.  The  judgment  of  this  court,  therefore,  in 
terms  and  in  legal  effect,  was  substantially  a 
judgment  of  affirmance." 

The  confusion  in  that  case  arises  from  the 
words: 

"This  is  a  case  at  law,  and  the  court  can  only 
affirm  or  reverse,  and  has  no  power  to  modify 
as  in  equity  cases." 

In  the  case  of  Burgess  y.  Crumpton,  93  S. 
C.  562,  77  S.  B.  356,  it  was  held  that— 

''This  court  can  only  review  the  orders  of 
the  circuit  courts  with  regard  to  the  taxation 
of  the  costs  *  *  *  incident  to  appeals,"  and 
"has  no  original  Jurisdiction  of  the  matter." 


Therefore  it  is  immaterial  whether  the 
case  was  in  equity  or  at  law.  The  words 
w^ch  we  have  quoted  are  not  authoritative, 
as  they  were  not  necessary  to  the  conclusion 
therein  announced,  the  court  having  also 
stated  that  "the  Judgment  in  terms  and  in 
legal  effect  was  substantially  a  Judgment  of 
affirmance." 

Reversed. 

HYDRICK,  WATTS,  FBASBR,  and  GAGE, 
JJ.,  concur. 
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DAVIS  tt  al.  V.  JONES  TRANSFER  CO.  tt 

al.    (No.  10425.) 

(Supreme  Oonrt  of  South  Carolina.    June  28, 

1020.) 


1.  Appeal  and  error  ^s» 1 20 (8)— Judgment  on 
undleputed  facts  appealaUe. 

Jadgment  of  circuit  court,  on  appeal  from 
magistrate,  on  undisputed  facts  that  trunk  was 
delivered  to  carrier  in  good  condition  and  re- 
turned in  bad  condition,  presents  a  question  of 
law,  and  is  appealable. 

2.  Carriers  ^3»397f/2— Railroad  liable  for  loss 
of  oonterits  of  trunk  In  Its  possession. 

Where  trunk  was  checked  to  the  wrong 
place  because  of  mistake  of  transfer  company 
employ^  in  attaching  the  wrong  check  thereto, 
and  while  in  possession  of  railroad  was  opened 
and  contents  taken  therefrom,  the  railroad  was 
liable  to  the  owner  for  loss  sustained. 

Appeal  from  Cknmnon  Pleas  Circuit  Court 
of  Richland  County ;  W.  H«  Townsend,  Judge. 

Action  before  magistrate  by  Amanda  Davis 
and  husband  against  the  Jones  Transfer  Com- 
pany and  the  Southern  Railway  Company. 
Judgment  for  the  first-named  defendant  and 
for  plaintiffs  as  against  last-named  defendant 
was  reversed  by  the  circuit  court,  and  plain- 
tiffs appeaL    Reversed. 

Blackwell  ft  Thomas,  of  Columbia,  for  ap- 
pellants. 

Thonihs  &  Lumpkin,  of  Ck)lumbia,  for  re- 
spondents. 

SRASER,  J.  The  appellant  went  to  Win- 
ston-Salem, N.  C.  She  employed  the  Jones 
Transfer  (Company  to  carry  her  trunk  to  the 
Union  Station  and  have  it  checked  to  her 
destination.  The  defendants  driver,  who 
had  several  trunks,  secured  the  checks  and 
put  them  on  the  wrong  trunks.  The  api)el- 
lanf  s  trunk  was  checked  to  Augusta,  Ga., 
-and  then  lechecked  to  Oklahoma.  The  trunk 
remained  out  of  appellant's  possession  from 
June  17th  to  July  24tlL  When  the  appellant 
regained  possession  of  her  trunk  she  found 
the  lock  broken  and  that  two  dresses  valued 
at  $35  each  had  been  stolen  therefrom.  She 
brought  suit  against  the  transfer  company 
and  the  railway  for  damages  for  delay  and 
for  damages  to  the  trunk  and  its  contents. 
The  magistrate  gave  Judgment  in  favor  of 
the  transfer  company  and  against  the  rail- 
way company  for  the  loss  of  the  goods  and 
damages  to  the  trunk,  but  nothing  for  the 
delay.  On  appeal  to  the  circuit  court  the 
Judgment  of  the  magistrate  was  reversed. 
From  this  Judgment  this  appeal  is  taken. 

[1]  The  respondent  claims  that  the  finding 
Is  a  finding  of  fact  and  not  appealable.  This 
is  untenable.  The  finding  is  one  of  law,  and 
not  of  fact    The  undisputed  facts  are  that 


the  trqnk  was  delivered  to  the  railway  com- 
pany In  good  order  and  was  iMdivered  to 
the  appellant  in  a  damafed  condition,  without 
any  explanation  as  to  how  the  damage  oc- 
curred. 

[2]  We  have  been  cited  to  no  authority  and 
no  reason  has  been  suggested,  and  we  know 
of  neither,  why  the  defendant  railway  com- 
pany is  not  responsible  for  the  damage  that 
was  done  while  the  trunk  was  in  its  posses- 
sion. 

The  Judgment  appealed  from  is  reversed. 

GARY,  a  J.,  and  HZDRICE,  WATTS,  and 
OAGB,  JJ.,  concur* 
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MOSS  V.  AIKEN  COUNTY. 

LASSITER  V.  SAME. 

(No.  10412.) 

(Supreme  Court  of  South  Carolina.    Juno  28, 

1920.) 

1.  Highways  «3»I92  —  Coanty  liable  anddr 
statute  for  daniaoes  caused  by  motor  tniok 
driven  by  an  employ^. 

Where  an  employd  of  a  coanty  caused  a 
motortruck  to  suddenly  and  wrongfully  strike 
an  automobile,  injuring  the  automobile  and  a 
person  therein,  the  county  was  liable  under 
the  statute  imposing  liability  for  defects  in 
public  roads. 

2.  Judgment  ^=3>822(3)-»For8ign  Judgment  held 
not  res  adjudlcata. 

Where  a  demurrer  to  an  action  brought 
against  a  South  Carolina  county  in  Georgia  was 
dismissed  on  the  ground  that  the  petition  stat- 
ed no  cause  of  action,  such  action  being 
brought  for  damages  for  the  wrongful  mis- 
management of  a  truck  under  the  control  of 
a  county  as  an  action  of  common  law,  the 
South  Carolina  statute  being  referred  to  only 
to  allege  the  duty  of  the  county  in  the  man-' 
agement  of  the  truck,  dismissal  of  the  action 
by  the  Georgia  court  on  the  ground  that  the 
petition  did  not  state  a  cause  of  action  was 
not  res  adjudlcata  in  a  subseqnent  action 
brought  in  South  Carolina  strictly  under  the 
statute  for  a  defect  in  the  highway. 

3.  Counties  €=9l46— No  notion  against  eonnty 
as  governmental  agency  at  common  law. 

No  action  for  tort  of  an  employ^  hes  agsSnst 
a  county  as  a  goyemmental  agency  at  common 
law. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  H.  F.  Rice,  Judge. 

Actions  by  LiUian  Moss  and  W.  C.  Lassi- 
ter,  respectiyely,  against  Aiken  County. 
Judgments  for  plaintlflli,  and  the  defendant 
appeals.    Affirmed. 
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J.  B.  Sall^,  of  ASken,  for  appellant 
Hendersons,  of  Alkeni  and  John  J.  Jones,  of 
North  Augusta,  for  reBpondeiit& 

FRASER,  J.  The  appellant  states  its  case 
as  follows: 

"On  the  23d  day  of  March,  1918,  the  plalntiif 
Ldllian  Moss,  of  Augusta,  Ga.,  was  employed 
by  the  plaintiff  W.  0.  Lassiter,  of  Augusta, 
Oa.,  to  send  her  automobile  over  into  North 
Carolina  and  pull  into  Aagntta,  6a.,  the  auto- 
mobile of  Mr.  Laseiter,  which  had  been  broken 
down  or  became  disabled  somewhere  near  the 
Edgefield  county  line  about  North  Augusta. 
As  the  driver  of  Mrs.  Moss'  car,  with  Mr.  Las- 
siter sitting  in  the  seat  by  him,  were  proceed- 
ing towards  Augusta  along  the  highway  leading 
from  Belvedere  to  Augusta,  they  met  a  truck 
being  driven  by  the  agents  and  employes  of 
the  county  of  Aiken  going  in  the  opposite  or 
northerly  direction.  The  complaint  alleges  that 
these  employes  of  the  county  caused  the  said 
truck  suddenly  and  without  warning  to  pass 
into  and  strike  the  aforesaid  automobile  of  the 
plaintiff,  and  practically  destroying  it,  to  her 
great  damage  in  the  sum  of  $325. 

"Mr.  Lassiter  alleges  in  his  complaint  that 
by  this  collision  the  automobile  was  overturn- 
ed, and  he  was  thrown  out  and  received  per- 
sonal injuries,  for  which  he  claims  damages  to 
the  extent  of  $1,600.  Thereafter  the  plain- 
tiffs, Lillian  Moss  and  W.  0.  Lassiter,  brought 
their  complaints  or  petitions, in  the  superior 
court  of  Richmond  .  county,  Ga.,  against  the 
county  of  Aiken  for  damages  on  account  of 
the  said  personal  injury,  and  on  account  of 
the  said  injuries  to  '  the  automobile,  and  in 
said  actions  had  a  truck  of  Aiken  county  at- 
tached in  Augusta,  Ga.,  to  satisfy  any  judg- 
ments they  might  obtain  against  the  county  of 
Aiken  in  said  actions.  The  county  of  Aiken 
filed  a  general  demurrer  to  the  petitions  in 
said  cases,  which  petitions  in  Georgia  corre- 
spond to  our  complaints  in  South  Carolina. 
These  demurrers  to  the  petitions  were  duly 
beard  by  Judge  Henry  C.  Hammond,  of  the  su- 
perior court  of  Richmond  county,  Ga.,  and  sus- 
tained by  him  on  the  ground  that  the  said 
complaints  or  petitions  stated  no  cause  of  ac- 
tion against  the  county  of  Aiken. 

"Thereafter,  on  or  about  the  15th  day  of  July, 
1918,  the  plaintiffs  brought  these  two  actions 
against  the  defendant  in  the  .court  of  common 
pleas  for  Aiken  county,  alleging  the  same  cause 
of  action  in  each  case  as  was  alleged  in  the 
complaints  or  petitions  brought  by  them  in 
the  superior  court  of  Richmond  county,  Ga. 
The  defendants  again  demurred  to  the  com« 
plaints  on  the  ground  tiiat  they  M  not  state 
facts  sufficient  to  constitnte  a  cause  of  action 
against  the  county,  and  also  ^thont  waiving  its 
demurrers  filed  its  answers  to  the  complidnts 
herein,  and  set  up  the  plea  o^  res  adjudicata, 
alleging  that  the  causes  of  action  set  forth  In 
the  complaints  were  the  same  causes  of  action 
brought  in  the  superior  court  of  Richmond 
county,  Ga.,  and  that  the  orders  of  Judge 
Hammond,  sustaining  the  demomrs  to  the  pe- 


titions or  complaints  In  the  Superior  Court  of 
Richmond  county,  Ga.,  were  an  adjudication  of 
the  rights  of  the  parties,  and  that  they  had 
already  had  their  day  in  court,  and  conse- 
quently they  could  not  maintain  this  action. 
The  demurrers  herein  were  argued  before  Judge 
Rice,  and  by  agreement  of  all  parties  concerned 
the  pleas  of  res  adjudicata  were  also  argued 
before  him  at  the  same  time  the  demurrers 
were  heard.  Thereafter  Judge  Rice  filed  his 
order,  overruling  the  demurrer  and  directing 
that  the  pleas  of  res  adjudicata  be  stricken 
from  the  answers.  From  this  order  overruling 
defendant's  demurrers  and  dismissing  its  pleas 
of  res  adjudicata  the  defendant  appeals,  and 
now  asks  this  court  to  reverse  the  same  and 
to  dismiss  the  complaints.*' 

There  are  two  exceptions;  one  In  refer- 
ence to  the  order  overruling  the  demurrer  to 
the  complaint,  and  the  other  in  reference  to 
the  order  in  so  far  as  it  overmles  the  plea 
of  res  adjudicata. 

[1]  I.  Does  the  complaint  state  a  cause  of 
action  under  the  statute?  It  does.  The  re- 
cent case  of  Burnett  v.  City  of  Greenville, 
106  8.  C.  256,  91  S.  E.  208,  Ann.  Cas.  1918C, 
363,  is  full  authority  to  sustain  the  com- 
plaint TJaB  appellant  claims  that  the  stat^ 
ntes  that  give  a  right  of  action  against  the 
counties  and  monlcipal  corporations  are  dif- 
ferent That  is  true,  but  in  so  far  as  they 
refer  to  defects  in  the  streets  of  the  cities 
and  the  public  roads  of  the  counties  are  con- 
cerned, they  are  the  same.  The  question  in 
Burnett  v.  Greenville,  supra,  was  for  the  lia- 
bility of  the  dty  for  a  defect  in  the  street, 
and  is.  authority  hera  The  first  exception  is 
overruled. 

[2,  a]  II.  Was  the  former  action  in  Georgia 
res  adjudicata  In  this  case?  It  was  not 
The  former  action  was  brought  for  damages 
for  the  wrongful  mismanagement  of  the 
truck  under  the  control  of  the  county,  and 
was  an  action  of  common  law.  It  is  true 
the  South  Carolina  statute  was  referred  to, 
but  only  to  allege  the  duty  of  the  oounty  In 
the  management  of  the  truck.  There  was  no 
action  against  the  oounty  as  a  governmental 
agency  at  common  law,  and  Judge  Ham- 
mond, of  Georgia,  correctly  held  that  the 
plaintiff  had  stated  no  cause  of  action.  The 
action  now  b^ore  the  court  Is  strictly  under 
the  statute  for  a  defect  in  the  highway.  The 
two  actions  are  not  the  same,  and  the  judg- 
meaat  in  the  former  action  is  not  res  adjudi- 
cata. Tills  exception  Is  overruled.  This 
court  does  not  see  Its  way  dear  to  allow  a 
further  showing  on  the  subject  of  res  adju- 
dicata. 

The  Judgment  Is  affirmed.  > 

GARY,  C.  J^  and  HTDRICK,  WATTS, 
and  GAGE,  J  J.,  concur. 
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BABCOCK  V.  POSTAL  TELEGRAPH  CO. 

(No.  10434.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1020.) 

L  Telegraphe  and  telephones  <&=920( 5)— Evi- 
dence held  not  to  ehow  neoeeeity  for  outting 
trees  on  right  of  way. 

In  a  landowner's  action  against  telegraph 
company  for  damages  for  cutting  trees  upon  its 
right  of  way,  the  defense  that  it  had  the  right 
to  cut  trees  interfering  with  its  wires  held 
not  sustained  hy  evidence;  it  appearing  that 
the  tallest  trees  cot  did  not  reach  the  wires  by 
three  feet 

2.  Telegraphs  and  telephones  ^=920(5)— Evl- 
denoe  held  to  show  Injury  to  adjacent  prop- 
erty by  outting  trees  on  right  of  way. 

In  a  landowner's  action  against  a  telegraph 
company  for  damages  for  leaylng  on  its  right 
of  way  dying  trees  cut  down,  causing  the  death 
of  other  trees  beyond  the  right  of  way,  a  ver- 
dict for  defendant  on  the  theory  that  its  right 
to  cut  trees  interfering  with  wires  had  been 
properly  exercised  held  unsupported  by  evi- 
dence. 

Gary,  C.  J.,  and  Hydrick,  J.,  dissenting. 

Appeal  from  Ck)mmQn  Pleas  Circuit  Court 
of  Richland  County ;  M.  S.  Whaley,  Judge. 

Action  by  J.  W.  Babcock  against  the  Post- 
al Telegraph  Company  for  damages.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

D.  W.  Robinson,  of  Columbia,  for  appel- 
lant 
Iryles  &  Lyles,  of  Oolumbla,  for  respondent 

FRASER,  J.  The  evidence  tends  to  show 
tbat  the  plaintiff  is  the  owner  of  a  tract  of 
land  near  Columbia,  over  which  the  defend- 
ant has  a  line  of  wires  held  up  by  poles  on 
the  plaintiff's  land.  The  defendant  sent  a 
gang  of  hands  to  clear  out  its  right  of  way, 
and  they  cut  down  pine  trees  under  the 
wires  and  on  the  sides  of  the  line  of  posts. 
As  soon  as  the  plaintiff  knew  that  the  gang 
of  laborers  were  cutting  down  the  trees  he 
protested.  In  spite  of  his  protest,  the  serv- 
ants of  the  defendant  continued  to  cut  until 
their  purpose  was  accomplished.  The  small 
trees  that  had  been  cut  down  were  not  re- 
moved, but  left  to  die  where  they  fell.  This 
action  Is  brought  for  damages.  The  defend- 
ant set  up  that  it  had  a  right  of  way  for 
whicb  it  had  paid  valuable  consideration  to 
the  former  owner.  The  only  proof  of  the 
right  of  way  was  the  presence  of  the  wires 
and  poles  for  more  than  ten  years,  and  that 
it  had  aforetime  cleared  the  land  of  obstruc- 
tions to  its  wires.  There  are  two  causes  of 
action  stated  in  this  complaint ;  the  one  for 
damages  for  cutting  the  trees,  and  the  other 
for  damages  for  leaving  cm  the  right  of  way 


dying  trees  that  caused  the  death  of  other 
trees  beyond  the  right  of  way. 

[1]  I.  The  evidence  to  sustain  the  defense 
to  the  first  cause  of  action  is,  to  say  the 
least  of  it,  very  doubtfuL  The  defendant 
only  claimed  the  right  to  cut  those  trees  that 
interfered  with  the  wires.  The  lowest  wire 
was  18  feet  from  the  ground,  and  yet  the  de- 
fendant cut  bushes  2  feet  high.  In  the  Judg- 
ment of  the  agent  of  the  defendant,  only 
such  growing  trees  as  interfered  with  the 
wires  were  cut  Not  a  fact  is  given  to  sus- 
tain this  beliet  The  tallest  trees  cut  did  not 
reach  the  wires  by  3  feet.  So  this  case 
would  establish  a  rule  that  the  defendant  Is 
the  sole  Judge  of  the  necessity  to  destroy  the 
property  of  the  plaintiff,  and  there  is  no  au- 
thority for  it 

[2]  II.  The  defense  to  the  second  cause  of 
action  is  without  a  scintilla  of  evidence  to 
support  it  The  evidence,  and  the  uncontra- 
dicted evidence,  was  that  the  natural  effect 
of  cutting  pine  trees  in  the  spring  and  sum- 
mer and  leaving  them  to  die  on  the  land  is 
to  cause  the  death  of  other  pine  trees  in  the 
adjoining  land  outside  of  the  right  of  way. 
There  was  not  a  word  of  testimony  to  the 
contrary.  Even  the  defendant's  witnesses  ad- 
mitted that  pine  trees  outside  of  the  right  of 
way  were  dying. 

We  have  been  dted  to  no  authority  and 
we  know  of  none  that  holds  that  in  the  exer- 
cise of  a  right  of  way  over  the  land  of  an- 
other the  Owner  of  the  right  of  way  has  the 
right  to  so  use  his  right  of  way  as  to  destroy 
adjacent  lands.  The  evidence  here  shows, 
and  it  is  also  uncontradicted  that  the  plain- 
.tiff's  entire  holding  is  seriously  impaired  for 
the  purposes  for  which  it  is  used  by  the  de- 
struction of  his  trees.  It  is  also  undisputed 
that  this  destruction  outside  of  the  ri^t  of 
way  of  the  defendant  is  caused  by  the  act  of 
the  defendant  There  should  be  a  new  trial, 
because  the  defense  is  without  any  evidence 
to  sustain  it 

The  Judgment  Is  reversed,  and  a  new  trial 
ordered. 

WATTS  and  GAQB,  JJ.,  concur. 

GARY,  C.  J.  (dissenting).  This  is  an  ac- 
tion for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff  through  the  "needless, 
wanton,  and  willful  trespass  on  the  lands  of 
the  plaintiff,  in  cutting  and  destroying  pine 
trees  and  bushes  on  plaintiff's  lands,  and  in 
doing  so  at  a  time  of  the  year  which  caus^ 
worms  and  insects  to  form  in  the  cut  timber, 
and  to  be  communicated  and  kill  the  sur- 
rounding growth  of  trees."  The  Jury  render- 
ed a  verdict  in  favor  of  the  defendant,  and 
the  plaintiff  appealed  upon  numerous  excep- 
tions. 

The  exceptions  are  based  upon  the  theory 
that  "the  evidence  in  the  case  on  all  the  ma- 


^s»For  other  cases  see  same  topic  and  KEY-KUMBER  in  all  Key-Numbered  Disesta  and  Indezea 


S.O.) 


COOPER  ▼.  McLAUaHLIN 

(103  S.B.> 


628 


terlal  points  was  practically  undisputed,  and 
left  no  issues  of  fact"  It  Is  only  necessary 
to  read  the  testimony  to  see  that  this  theory 
is  wholly  untenable,  and  that  every  material 
issue  was  contested. 

The  rule  when  the  facts  should  be  submit- 
ted to  the  Jury  is  thus  clearly  stated  in  16 
Enc.  of  Law  (1st  Ed.)  465  et  seq.: 

**The  general  rule  is  well  known  that  ques- 
tions of  fact  are  to  be  submitted  to  the  jury, 
and  this  indodes  not  only  cases  when  the  facts 
are  in  dispute,  but  also  when  the  question  is 
as  to  inference  to  be  drawn  from  such  facts 
after  they  have  beeii  determined.  It  wiU  readi- 
ly be  observed  that  few  cases  will  arise  where 
there  is  no  question  as  to  the  facts  involved. 
♦  ♦  ♦  The  following  rules  may  be  stated 
as  applicable  to  every  case.  The  issue  of  neg- 
ligence should  go  to  a  jury:  (1)  When  the 
facts  which,  if  true,  would  constitute  evidence 
of  negligence  are  controverted.  (2)  When  such 
facts  are  not  disputed,  but  there  may  be  a  fair 
difference  of  opinion  as  to  whether  the  infer- 
ence of  negligence  should  be  drawn.  (3)  When 
the  facts  are  in  dispute  and  the  inferences  to 
be  drawn  therefrom  are  doubtful." 

This  language  is  quoted  with  approval  In 
Wood  V.  Victor  Mfg.  CJo.,  66  S.  C.  482,  45  S. 
E.  81. 

There  Is  no  merit  in  the  exceptions.  For 
these  reasons  I  dissent. 

HYDRICK,  J^  concurs. 


(114  S.  C.  832) 

COOPER  V.  Mclaughlin  et  ai.  (No.  10430.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

I.  Appeal  and  error  ^s>l79(l)»Qaestloii  sot 
made  by  pleadings  or  master's  report  not  con- 
sidered. 

On  appeal  from  decree  of  drcnlt  court  on 
master's  report,  the  court  will  not  consider  a 
question  not  made  by  the  pleadings  or  by  the 
master,  but  raised  hi  the  first  instance  by  the 
circuit  court. 


2.  Reformation  of  instruments  ^=9t3(3)~Deed 
will  be  reformed  to  supply  unintentional  omis- 
sion. 

Where  vendors'  agent  in  pointing  out  land 
to  purchaser,  designated  a  particular  tract  as  a 
part  of  the  land  to  be  sold,  and  where  such 
tract  was  included  in  the  land  described  by  the 
contract  for  sale,  the  deed  will  be  reformed 
so  as  to  include  such  tract  as  a  part  of  the 
land  conveyed;  such  having  been  the  intention 
of  the  parties. 

Appeal  from  Conmion  Pleas  Circuit  Court 
of  Richland  County;  W.  H.  Townsend* 
Judge. 

.  Action  by  Robert  M.  Cooi>er  against  John 
McLaughlin,  J.   B,  McLaughlin,  T.  J.  Mc- 


Laughlin, and  others.     Decree  for  plaintiff 
and  last-named  defendant  appeals.    Affirmed. 

Claud  N.  Sapp,  of  Kershaw,  and  James  S. 
Vemer,  of  Columbia,  for  appellant 

Thos.  H.  Tatum  and  McLeod  &  Dennis,  all 
of  Bishopville,  for  respondent. 

GAGE,  J.  THe  action  is  by  Cooper  against 
the  McLaughlins  for  the  specific  performance 
of  a  contract  by  the  McLaughlins  to  sell  a 
parcel  of  land  to  Mr.  Cooper. 

The  controversy  arises  out  of  these  circum- 
stances: The  McLauglilins  owned  a  tract  of 
land  in  Richland,  which  contained  some  4,000 
acres.  They  offered  to  sell  it  to  Mr.  Cooper 
for  a  lump  sum  of  $24,000,  and  tliat  offer  was 
evidenced  by  a  signed  paper,  commonly  call-: 
ed  an  option,  wherein  the  lands  were  describ- 
ed as  follows: 

"AH  that  piece,  parcel  or  tract  of  land,  sit- 
uate, lying  and  being  in  Ricliland  county  on 
the  public  road  leading  from  Camden  to  Mc- 
Cord's  or  Gamer's  ferry,*  and  known  as  the 
old  McLaughlin  place,  containing  8,700  acres, 
more  or  less,  and  is  bounded  by  lands  of  the 
estate  of  Thomas  Campbell,  deceased,  of  Thos. 
Wilson,  Sam  Henry,  Haithcocks,  M.  M.  EUi^, 
estate  of  Thos.  Brown,  of  Sammons,  and  of 
Frank  Wright,  and  also  the  Germantown  lands.** 

« 

Thereafter  Mr.  Cooper  and  one  of  the  Mc- 
Laughlins, called  in  the  testimony  Dr.  Bush 
McLaughlin,  and  who  had  the  written  power 
of  attorney  to  act  thereabout  for  all  the  Mch 
Laughlins,  went  on  and  over  the  lands  to  in- 
spect it,  and  so  much  as  what  was  then  said 
and  done  will  be  presently  stated.  Thereaft- 
er Mr.  Cooper  advised  the  McLaughlins  that 
he  would  execute  the  option,  and  a  deed  was 
made  to  him  by  aU  the  McLaughlins,  and  Mr. 
Cooper  paid  them  the  purchase  price.  In  the 
deed  the  land  is  thus  described: 

"All  that  piece,  parcel  or  tract  Of  land  sit- 
uate, lying  and  being  in  the  county  of  Richland, 
on  the  public  road  leading  from  Gamer's  ferry 
to  Camden,  known  as  the  McLaughlin  MHI 
Plantation,  and  containing  about  thirty-nine 
hundred  (3,000)  acres,  and  is  bounded  on  the 
north  by  land  of  the  estate  of  Thomas  B.  Camp- 
bell, deceased,  originally  a  part  of  the  said 
plantation;  on  the  west  by  lands  of  Thomas 
WUson,  V.  T.  McLaughlin,  Robt.  Harris,  M.  M. 
Ellis  and  Haithcocks;  on  the  south  by  lands  of 
the  estate  of  Thomas  Brown,  Sammons  and  es- 
tate of  Frank  Wright;  on  the  east  by  land  of 
the  estate  of  Frank  Wright,  estate  of  Kelley 
and  the  Glermantown  lands  now  owned  by  B. 
M.  Cooper.  The  original  tract  as  shown  by  a 
plat  of Boykin,  containing  forty-four  hun- 
dred (4,400)  acres,  but  three  tracts  not  included 
in  the  conveyance  have  been  sold  off  by  the  life 
tenant.  A  tract  of  three  hundred  and  four 
(304)  acres  was  sold  to  A.  H.  Van  Bokelin.  A 
tract  of  one  hundred  acres  was  deeded  to  Frank 
Wright  A  tract  of  100  acres  was  deeded  to 
Marion  Y.  McLaughlin.    Leaving  a  balance  of 
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and  present  claimant  T.  J.  McLaughlin  to 
tlie  plaintiff,  or  to  those  who  now  have  sac* 
ceeded  to  liia  interest,  if  soch  be  the  case. 

GARY,  a  J^  and  HYDRIQE  and  WATTS^ 
J  J.,  concur. 
FBASER,  J.,  did  not  lit 
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thirty  nine  hundred  (3,900)  acrea  fai  the  orighial 
tract,  which  amount  is  herehi  and  hereby  con- 
veyed to  the  said  B.  N.  O>oper." 

It  is  apparent  that  the  description,  both  in 
the  option  and  in  the  deed,  is  by  adjacent 
proprietors,  and  is  yery  general. 

The  present  issue  is  about  "a  tract  of  100 
acres  •  •  •  deeded  to  Marion  V.  Mc- 
Laughlin,*' and  declared  in  the  deed  "not  in- 
duded  in  the  conveyance."  After  the  con- 
veyance to  Mr.  Cooper  all  the  McLaughlins, 
other  than  T.  J.,  conveyed  to  T.  J.  McLaugh- 
lin their  interest  in  the  lOO^acre  Marion  V* 
tract,  sometimes  alleged  to  contain  190  acres, 
and  he  is  the  present  claimant  and  the  ap- 
pellant from  the  circuit  decree. 

[1,2]  The  circuit  court  held:  (1)  That  the 
Marion  V.  tract  was  included  in  the  descrip- 
tion of  the  lands  conveyed  to  Cooper  by  the 
McLaughlins,  and  that  the  aforementioned 
declaration  in  the  deed  that  it  was  not  so  in- 
cluded did  not  operate  to  defeat  the  preced- 
ent, conveyance;  aod  (2)  that  if  the  disput-' 
ed  parcel  was  not  so  included,  it  nevertheless 
had  be«i  the  intention  of  the  parties  that  it 
was  to  be  included,  and  the  deed  ought  to  be 
reformed  so  as  to  carry  out  the  intention  of 
the  grantors  and  grantees.  The  first  ques- 
tion was  not  made  by  the  pleadings  or  by  the 
report  of  the  master;  it  was  first  made  by 
the  circuit  court  We  shall  therefore  not 
consider  it,  but  the  second  question  alone. 
About  that  we  are  satisfied  that  both  the 
master  and  circuit  court  liave  concluded 
aright. 

Dr.  Bush  McLaughlin  acted  for  the  other 
McLaughlins.  He  and  Mr.  Oooper  went  on 
the  land  to  inspect  it  after  the  option  was 
executed,  hut  before  the  bargain  was  struck 
and  the  deed  made,  as  before  redted;  and 
the  land  in  issue  was  then  located  by  the 
hand  and  w^rds  of  Dr.  McLaughlin,  and  Mr. 
Cooper  was  then  assured  by  Dr.  McLaughlin 
that  it  was  part  of  the  land  about  to  be  pur- 
chased by  him.  There  is  no  question  about 
that  Mr.  Cooper  so  distinctly  and  circum- 
stantially testified,  and  there  is  no  testimony 
to  the  contrary,  Dr.  McLaughlin  did  not  deny 
it,  and  the  inference  is  that  he  concurred  in 
what  Mr.  Cooper  testified  to.  It  is  idle  for 
the  appellant  to  point  to  the  deed  as  conclu- 
sive evidence  of  what  the  parties  intended  to 
do ;  that  is  like  a  person  identifying  himself 
by  himself.  The  parties  put  their  hands  on 
a  particular  piece  of  land,  and  marked  it  as 
the  thing  bargained  for,  and  the  deed  must 
yield  to  that  transaction.  Therefore  as  mat- 
ter of  fact  Dr.  McLaughlin,  acting  for  all  the 
McLaughlins,  and  Mr.  Cooper  both  intended 
the  Marion  V.  parcel  should  be  included  in 
the  tract  about  to  be  sold,  and  as  matter  of 
equity  the  deed  should  be  so  written  as  to 

carry  out  that  intention;   and  the  master  is   boy  stole  away  from  home,  carrying  with  him 
directed  to  execute  a  deed  for  the  grantor  |  a  shotgun  and  other  things.     The  defendant 

— ^—  -         '  ■■■■.,  i.  M 
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1.  Homloide  ^=»l  1 7— Instruction   as   to  self- 
defense  erroneous. 

Coart  erred  in  charging  that  defendant  was 
not  entitled  to  the  plea  of  self-defense,  '*if  there 
was  any  safe  way"  that  he  could  avoid  taking 
human  life. 

2.  Criminal  law  <S=>823(6)— Error  in  ehargs  on 
self-defense  cured  hy  another  charge. 

Error  in  charging  that  defendant  was  not 
entitled  to  the  plea  of  self-defense,  "if  there 
was  any  safe  way"  that  he  could  avoid  taking 
human  Ufe,  was  cured  by  another  charge  that 
defendant  had  a  right  to  act  upon  the  appear* 
ance  of  danger,  requested  by  defendant. 

Watts,  J.,  dissenting. 

Appeal  from  General  Sessions  Circuit 
Court  of  Greenville  (3ounty;  J.  B.  Peurifoy, 
Judge.. 

James  Abercrombie  was  convicted  of  mur- 
der, and  he  appeals.  Afilrmed,  and  case  re- 
manded. 

Cothran,  Dean  ft  (X>tfaran,  of  Greenville^ 
for  appellant 

J.  Robert  Martin,  SoU  of  Greenville,  for 
the  State. 

FBASER,  J.  The  appellant  in  liis  argu- 
ment thus  states  his  case: 

**The  defendant  was  tried  at  Greenville,  Au- 
gust term,  1910,  upon  an  indUctment  charging 
him  with  the  murder  of  his  son,  David  Aber- 
crombie, near  SimpsonviUe,  B.  C,  on  August  10, 
1919.  He  was  convicted  of  murder,  without  rec- 
ommendation to  mercy,  and  sentenced  to  death. 
The  circumstances  of  the  homidde  appear  from 
the  testimony  set  out  in  the  case.  As  the 
appeal  turns  entirely  Upon  two  questions  of  law 
the  testimony  is  of  little  value  except  to  put 
the  court  fairly  in  possession  of  the  general 
nature  of  the  homicide. 

"Briefly,  the  facts  are  these:  The  deceased 
was  a  natural  son  of  the  defendant  about  10 
years  old.  When  he  was  8  years  old  the  de- 
fendant took  the  boy  away  from  his  mother  and 
kept  him  at  bis  home  until  th^  homicide.  The 
day  before  the  homicide  the  boy  had  run  off 
and  the  defendant  went  after  and  brought  him 
home,  giving  him  a  threshing.    That  night  the 
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ascertailied  darinf  the  lAght  that  the  boy  had 
gone  and  went  in  porsoit  of  Mm,  as  he  dalms, 
to  recover  his  gan.  He  carried  his  pistol  witii 
him.  The  defendant,  supposing  that  the  boy 
had  gone  to  his  mother's,  several  miles  away, 
went  directly  there  and  waited  under  a  tree 
in  the  yard  untihthe  boy  came  up.  He  claims 
that  when  he  demanded  his  gon  the  boy  at- 
tempted to  shoot  him  and  he  shot  in  scQf- 
defense." 

The  first  exertion  to: 

''(1)  EBs  honor,  the  presiding  Judge,  erred 
in  charging  the  Jnry  tiiat  a  reasonable  doobt  is 
m  doubt  for  which  the  Jury  can  give  a  reason. 

"Specifications:  A  fair  and  reasonable  man, 
after  careful  investigation  of  an  important  sub- 
ject, may  entertain  a  doubt  which  prevents  him 
from  arriving  at  a  i^estful  conclusion,  without 
being  able  to  assign  a  reason  therefor;  a  rea- 
sonable doubt  is  a  state  of  the  mind,  a  fact 
which  may  exist  independently  of  one's  ability 
to  explain  it,  and,  if  it  should  exist,  the  defend- 
ant is  entitled  to  the  benefit  of  it,  irrespective 
of  the  question  of  the  juror's  ability  to  analyze 
and  account  for  that  mental  attitude." 

This  exception  cannot  be'  sustained.  A 
<»refal  reading  of  the  exception  itself  clearly 
shows  that  his  honor  charged  the  Jury  that 
the  defendant  was  entitled  to  the  benefit  of  a 
doubt,  if  it  existed,  wliether  they  could  give 
a  reason  for  it  or  not 

[1]  The  second  exception  is: 

"(2)  His  honor,  the  presiding  Judge,  erred  in 
4iharging  the  Jury  that  the  defendant  was  not 
entitled  to  the  plea  of  self-defense,  If  there  was 
any  safe  way  that  he  can  avoid  taking  human 
life';  'he  must  avoid  taking  life  if  there  is  any 
safe  way;'  *it  is  for  you  to  say  under  all  the 
facts  and  drcumstanoes  whether  or  not  there 
was  any  safe  way  of  escape.' 

''Specifications:  The  defendant  is  entitled  to 
such  plea  where  there  is  no  other  reasonable, 
safe,  or  adequate  means  of  escape  from  the 
necessity  of  taking  life — not  any  way  of  escape." 

His  honor  did  charge  as  stated  in  this  ex- 
ception, and  it  was  error.  His  honor  charged 
the  Jury: 

"Even  if  a  person  is  without  fault  in  bringing 
on  the  difficulty,  and  he  believes  it  is  necessary 
to  kill  in  order  to  save  himself,  and  a  man  of 
ordinary  courage  and  reason  weuld  have  be^ 
lieved  the  same  thin^,  placed  as  he  was  placed, 
if  there  was  a  reasonably  safe  way  for  him  to 
avoid  taking  human  life,  he. must  avail  himseU 
of  that  way." 

This  holding  Is  not  In  conflict  with  the 
fitate  T.  Ariel,  36  8.  O.  221,  16  S.  B.  779. 


At  the  conclusion  of  the  diarge  his  honor 
asked  if  any  further  diarge  was  degired*  and 
the  record  shows: 

''Mr.  Dean:  In  diargitig  the  law  of  self- 
defense  your  honor  very  properly  told  the  Jnry 
that  that  right  was  based  upon  necessity.  N6w 
will  your  honor  in  that  connection  also  instruct 
the  Jury  that  he  may  act  upon  the  apparent 
necessity?    Your  honor  didnt  cover  that. 

"The  Court:  Mr.  Foreman  and  gentlemoi,  I 
charge  you  that  a  person  has  the  right  to  act 
upon  appearances,  and  if  from  those  appear- 
ances a  man  honestly  believes  that  he  is  in 
danger  of  suffering  death  or  serious  bodfly 
harm,  he  has  a  right  to  act;  he  is  not  required 
to  wait  to  find  out  whether  the  appearances  are 
real  or  imaginaily;  hut  the  appearances  must  be 
such,  Mr.  Foreman  and  gentlemen,  that  a  man 
of  ordinary  reason  and  courage  would  have  be- 
lieved himself  in  danger  under  the  drcum- 
stsnees.  As  I  stated,  a  man  has  the  right  to 
act  upon  the  appearance  of  danger,  provided  a 
man  of  ordinary  reason  and  courage  would  have 
believed  himself  in  danger  under  those  ap- 
pearances 
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[2]  This  cured  the  defect  In  the  charge. 
The  last  statement  clearly  gave  the  defendant 
the  right  to  rely  on  appearances.  This  ex- 
ception cannot  be  sustained. 

The  Judgment  is  afilrmed,  and  the  case  Is 
remanded  to  the  circuit  court  tor  the  purpose 
of  having  another  day  assigned  in  order  to 
carry  into  effect  the  sentence  of  the  court 

QARY,  0.  J.»  and  GAGE,  J.,  concur. 

WATTS,  J.  I  dissent.  Think  exceptions 
should  be  sustained  and  new  trial  granted. 

HYDRICK,  J.  I  concur  in  the  result,  be- 
cause I  do  not  assent  to  the  view  that  there 
was  any  error  in  the  charge.  In  State  v. 
Ariel,  38  S.  C.  221,  16  S.  E.  779,  the  charge 
complained  of  was  that  one  assaulted  could 
not  take  the  life  of  his  assailant,  unless  there 
was  '*no  other  way  of  saving  himself."  OChe 
charge  was  sustained.  Appellant  contended 
that  the  words  meant  "no  other  possible 
way,"  but  the  court  said  it  would  be  more 
reasonable  to  construe  them  to  mean  "no 
other  reasonable  way."  The  charge  here 
complained  of  was  much  more  favorable  to 
defendant,  the  words  used  being  "if  there 
was  any  safe  way";  that  was  really  more 
favorable  to  defendant  than  if  it  had  been, 
as  he  contends  it  should  have  been,  "if  there 
was  any  reasonably  safe  way."  The  verdicts 
of  sensible  Juries  are  not  influenced  by  such 
verbal  nicetiea. 
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SHAW  V.  SHAW.     (No.  10440.) 

(Sopreme  Court  of  South  Carolina.    Jtme  28, 

1920.)  « 

Habeas  corpus  ^=:»48— Court  acquired  Jurlsdic* 
tlon  of  proceedings  to  recover  children  out- 
side the  state  whea  defendant  parent  served. 

Circuit  court  acquired  jurisdiction  of  ha- 
beas corpus  proceedings  by  a  husband  against 
his  wife  to  recover  possession  of  his  sons  when 
the  wife  was  personally  served  in  the  state  and 
county,  though  sons  ordered  to  be  produced 
were  outside  state. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Laurens  Comity;   Frank  B.  Gary,  Judge. 

Petition  for  habeas  corpus  to  recover  pos- 
session of  children  on  behalf  of  Thomas  M. 
Shaw  against  Bessie  D.  Shaw,  his  wife. 
From  an  order  dismissing  the  proceedings, 
petitioner  appeals.    Reversed. 

Cole  li.  Blease  and  W.  N.  Graydon,  both 
of  Columbia,  and  H.  S.  Blackwell,  of  Laurens, 
for  appellant. 

Simpson,  Cooper  &  Bobb  and  Richey  & 
Richey,  all  of  Laurens,  for  respondent. 

WATTS,  J.  This  is  an  appeal  from  an  or- 
der of  Judge  Gary  made  in  a  habeas  corpus 
proceeding  instituted  by  the  petitioner-appel- 
lant, Thomas  M.  Shaw,  to  recover  possession 
of  his  two  children,  John  D.  M.  Shaw,  about 
ten  years  old,  and  Franklin  M.  Shaw,  about 
eight  years  old.  The  respondent,  Bessie  D. 
Shaw,  is  the  wife  of  Thomas  M.  Shaw. 
The  petitioner  alleges  that  he  is  a  citizen  of 
Laurens  county,  married  to  the  respondent, 
and  alleges  that  "about  two  years  ago  that 
Bessie  D.  Shaw  left  your  petitioner  against 
his  wUl,  and  against  the  will  of  your  peti- 
tioner took  said  boys  with  her  and  carried 
them  to  the  state  of  Missouri";  **that  your 
petitioner  has  begged  her  and  demanded  of 
her  that  she  return  said  boys  to  your  petition- 
er, but  this  she  has  failed  and  refused  to  do." 

Mrs.  Shaw  was  in  Laurens  county,  but  left 
the  children,  and  was  served  with  process  in 
this  case.  Mrs.  Shaw  appeared  on  the  day 
appointed  for  a  hearing,  did  not  answer,  did 
not  traverse  the  petition,  but  made  a  motion 
to  quash  the  writ,  on  the  sole  ground  that, 
as  the  petition  showed  on  its  face  that  the 
children  ordered  to  be  produced  were  outside 
of  the  state,  to  wit,  in  the  state  of  Missouri, 
the  court  was  without  Jurisdiction  to  pass 
any  order  in  the  proceedings. 

This  objection  was  sustained  by  Judge 
Gary  and  proceedings  dismissed,  he  holding 
that  the  court  was  powerless  and  without 
Jurisdiction.  From  this  order  appellant  ap- 
pealed. 

The  order  appealed  from  must  be  reversed. 
The  court  acquired  Jurisdiction  when  the  re- 
spondent was  personally  served.     The  chil- 


dren were  the  subject-matter  of  tfaa  dispute. 
The  question  to  be  determined  is  whether 
father  or  mother  should  be  awarded  contioL 
The  court  clearly  acquired  Jurisdiction  when 
respondent  was  served.  The  order  appealed 
from  is  reversed,  and  case  remanded  to  cir- 
cuit court  for  Laurens  county  for  further 
proceedings. 
Reversed. 

GARY,  C.  J.,  and  HYDRICK,  FRASBR, 
and  GAGE,  JJ.,  concur. 


(U4  B.  C.  269) 

DU  PRE  et  al.  V.  TILGHMAN  LUMBER  CO. 

(No.  10468.) 

(Supreme  CU>urt  of  South  (Molina.    June  28, 

1920.) 

1.  Forcible  entry  and  detainer  ^5»4  —  Entry 
without  foroe  to  out  timber  will  not  support 
action. 

Entry  upon  land  for  the  purpose  of  cutting 
and  removing  timber  merely  would  be  only 
trespass,  and  would  not  be  sufficient  to  sustain 
an  action  of  forcible  entry  and  detainer,  un- 
der Civ.  Code  1912,  §§  4068,  4069. 

2.  Dismissal  and  nonsuit  ^=s>8l(5)^Reftt8al  to 
reinstate  cause  of  action  after  nonsuit  held 
error. 

Where  complaint  contained  two  causes  of 
action,  one  for  forcible  entry  and  detainer,  and 
the  other  for  willful  and  malicious  trespass, 
and  plaintiff  ^ected  to  go  to  trial  upon  the 
cause  of  action  for  forcible  entry  and  detainer, 
and  no  force  was  shown,  and  a  motion  for 
nonsuit  was  granted,  court  erred  in  refusing  to 
grant  plaintilTs  motion  to  reinstate  the  cause 
of  action  for  trespass. 

Appeal  from  (^mmon  Pleas  Circuit  Court 
of  Marlboro  County ;  Ekiward  Mclver,  Judge. 

Action  by  Samuel  Du  Pre  and  others 
against  the  Tilghman.  Lumber  Ck>mpany. 
From  an  order  of  nonsuit,  the  plaintiffs  ap- 
peal.   Order  modified  and  case  remanded. 

Townsend  &  Rogers,  of  Bennettsville,  for 
appellants. 

McC^oU  &  Stevenson,  of  Bennettsville,  and 
L.  D.  Lide,  of  Marion,  for  respondent. 

WATTS,  J.  This  is  an  action  brought  by 
the  plaintiffs  against  the  defendant  for  cut- 
ting and  removing  the  timber.  The  com- 
plaint contains  two  causes  of  action,  one.  for 
forcible  entry  and  detainer,  and  the  other  for 
willful  and  malicious  trespass.  When  the 
case  was  called  for  trial  before  Judge  Mclver 
and  a  Jury,  plaintiffs'  counsel  announced  that 
they  would  go  to  trial  upon  the  cause  of  ac- 
tion for  forcible  entry  and  detainer.  At  the 
conclusion  of  the  evidence  for  the  plaintiffs, 
defendant  moved  for  a  nonsuit  on  the  ground, 
practically,  that  there  was  no  evidence  to 
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fiustain  ttke  action  for  forcible  entry  and  de- 
tainer. This  motion  was  granted,  and  plain- 
tiffs appeal. 

[1]  The  exceptions  complaining  of  his  hon- 
•or  In  granting  the  nonsuit  which  are  1,  2,  3, 
and  4,  must  be  overruled.  The  evidence  In 
the  case  does  not  show  any  force  used  for 
entry  and  detainer,  and  there  Is  no  allega- 
tion In  the  complaint  to  that  effect,  and  the 
plaintiffs'  evidence  falls  to  make  out  a  case 
of  forcible  entry  and  detainer  under  Code  of 
Laws  1912,  vol.  1,  §f  4068  and  4069,  and  un- 
•der  the  decisions  of  the  court  In  De  Laine  v. 
Alderman,  81  S.  O.  267,  9  S.  B.  950,  State  v. 
Bates,  87  S.  C.  527,  70  S.  E.  170.  and  Sease 
▼.  Barnwell  Lumber  CJo.,  101  S.  E.  567. 

The  entry  upon  the  land  for  the  purpose 
•of  cutting  and  removing  timber  merely  would 
make  tke  defendant  a  trespasser  only,  and 
"would  not  be  sufficient  to  sustain  an  action 
of  forcible  entry  and  detainer. 

[2]  The  law  of  trespass  provides  a  remedy 
^or  an  unlawful  entry,  cutting  and  removing 
timber.  As  to  the  fifth  exception,  the  plain- 
tiff had  elected  to  go  to  trial  upon  the  cause 
•of  action  for  forcible  entry  and  detainer,  and 
after  nonsuit  was  granted  he  moved  to  rein- 
atate  the  cause  of  action  for  trespass,  which 
was  refused.  We  think  plaintiffs  should 
have  been  allowed  to  do  so,  provided  the 
case  should  be  continued  or  then  tried  tf  the 
-other  side  consented. 

The  order  of  nonsuit  appealed  from  Is  mod- 
ified, and  the  case  remanded  for  trial  of  the 
•cause  of  action  for  trespass  quare  clausum 
fregit  or  if  plaintiffs  see  fit  to  apply  to  the 
circuit  court  for  an  order  amending  this 
•cause  of  action. 

Affirmed. 

GARY,  C.  J.,  and  HYDRICK,  FRASEB, 
and  GAGE,  JJ.,  concur. 


<U4  S.  C.  191) 

STATE  V.  SCURRY.    (No.  10452.) 

< Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

:Pareiit  and  child  ^s» 1 7 (2)— Father  not  erfmi- 
nally  liable  for  support  of  children  taken 
from  home  by  mother. 

Where  wife  left  family  home  and  took  the 
children  with  her  and  forbade  their  return  to 
their  father's  house,  the  father  was  not  crim* 
Inally  liable  for  failure  to  provide  for  them. 

Appeal  from  General  Sessions  Circuit 
Onirt  of  Bichland  County ;  Edward  Mclyer, 
Judge. 

James  Scurry  was  convicted  for  failure  to 


Cole  L.  Blease  and  Pa,nl  A.  Cooper,  both  of 
Columbia,  for  appellant. 

Solicitor  A  F.  Splgner  and  B.  O.  De  Pass, 
both  of  Oolumbia,  for  the  State. 

FRASEB,  J.  The  defendant  was  indicted 
for  failure  to  support  his  wife  and  children* 
The  charge  was  withdrawn  in  so  far  as  it 
affected  the  wife. 

The  record  shows  that  the  defendant  main- 
tained a  home  for  himself  and  family  at. 
Booker  Washington  Heights,  near  Columbia ; 
that  for  some  reason,  not  stated  in  the  re^ 
ord,  the  wife  left  the  family  home  and  took 
the  children  with  her;  that  she  forbade  the 
children  to  return  to  their  father's  house  or 
to  receiye  presents  from  him,  and  punished 
them  when  they  disobeyed  the  prohibition; 
that  the  defendant  provided  amply  for  them 
at  his  home,  but  they  were  insufficiently  clad 
while  staying  away  from  home  with  their 
mother.  At  the  conclusicm  of  this  evidence 
on  behalf  of  the  state,  the  defendant  moved 
for  a  direction  of  a  verdict  of  "Not  guilty." 
This  motion  was  refused,  and  the  defendant 
was  found  guilty  and  sentenced  to  a  fine  or 
imprisonment. 

There  are  six  exceptions,  but  only  one  need 
be  considered.  The  trial  Judge  should  have 
directed  a  verdict  of  "Not  guilty."  State  v. 
Peoples,  99  S.  E.  813,  814. 

The  recent  case  of  State  v.  Stone,  98  S.  E. 
338,  holds  that  the  husband  la  required 
"primarily  to  furnish  necessaries  of  lif^  for 
his  wife  at  his  residence."  The  same  thing 
applies  to  his  children. 

The  judgment  is  reversed. 

GARY,  C.  J.,  and  WATTS  and  GAGF^  JJ., 
concur. 
HYDRICK,  J.,  did  not  sit 


«upport  children,  and  he  appeals.    Beversed.  ( N.  Smith,  as  surviving  partner  of  Smith  Bros. 
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F.  W.  WAGNER  A  CO.  V.  SMITH. 
(No.  10424.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

Limitation  of  aotions  ^=3»48(i)— Recovery  on 
oheoics    not   presented    within   six   years   Is 
barred. 
Where  the  payee  failed  to  present  checks 
given  in  payment  of  accounts  due  him  for  more 
than  six  years  after  their  receipt,  his  action 
against  the  maker  of  the  checks  was  barred  by 
limitations,  especially  where  one  of  the  part- 
ners of  the  firm  making  the  ciiecks  had  died  in 
the  meantime,  so  that  recovery  now  could  be 
against  the  Rurviying  partner  alons. 

Appeal  from  Cbmmon  Pleas  Circuit  Court 
of  Bichland  County ;  W.  H.  Townsend,  Judge. 

Action  by  F.  W.  Wagner  ft  Ck>.  against  b. 
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Judgment  for  deftendant  on  directed  verdict, 
and  plaintiffs  appeaL    Affirmed. 

Tompkins,  Bamett  ft  McD<mald,  of  Ck>lum- 
bla,  for  appellants. 

B.  W.  Crouch  and  G.  J.  Ramage,  both  of 
Saluda,  and  A.  F.  Splgner,  of  Columbia,  for 
respondent. 

WATTS,  J.  Thin  Is  an  appeal  from  a  di- 
rected verdict  in  favor  of  defendant  by  his 
honor,  Judge  Townsend. 

The  cause  of  action  grew  out  of  six  checks, 
aggregating  $810.74,  issued  by  Smith  Bros., 
merchants,  at  Saluda,  S.  C,  to  the  plaintiffs, 
whc^esale  merchants,  Charleston,  S.  C. 
Smith  Bros,  was  a  partnership,  composed  of 
John  M.  Smith  and  D.  N.  Smith.  John  M. 
died  July,  1911,  leaving  D.  N.  as  the  surviv- 
ing partner.  The  six  checks  were  issued  in 
1909,  1910^  and  1911,  in  payment  of  their  ac- 
count with  plaintiffs,  but  were  not  presented 
to  the  bank  at  Saluda,  on  which  they  were 
drawn,  until  December  6, 1917,  at  which  time 
the  defendants  had  no  funds  in  the  bank  to 
their  credit,  and  checks  were  returned  to  the 
plaintiffs  unpaid.  The  evidence  showed  that 
Smith  Bros,  had  money  in  the  bank,  and 
checks  would  have  been  paid  if  presented 
within  six  years  inttnediately  prior,  to  the 
commencement  of  this  action.  The  checks 
had  on  them  **In  full  account  and  account 
to  date." 

This  action  was  commenced  in  July,  1918, 
for  the  principal  sum  of  $810.74  and  interest 
from  December  6,  1917,  date  of  presentation 
at  bank  for  paynient,  and  payment  refused. 
The  defendant  answered  and  interposed  as 
a  defense^  the  statute  of  llmltatloiis.  '  His 
honor  directed  a  verdict  in  favor  of  the 
defendant  that  "k  delay  of  six  years  is  un- 
reasonable as  a  matter  of  law,  where  it  Is 
neither  presented,  Mr  suit  brought  thereon, 
within  six  years  from'  its  date,  the  right  of 
action  is  barred  by  statute." 

From  the  directed  verdict  plaintiffs  appeal, 
and  by  their  exception  raise  one  question: 
When  did  the  statute  of  limitations  begin  to 
run  on  the  checks  issued;  the  checks  being 
issued  before  the  Negotiable  Instruments  Act 
of  1914  was  passed?  The  exception  is  over- 
ruled. His  honor  was  correct  in  directing 
a  verdict  for  the  defendant  under  all  the 
evidence  and  circumstances  in  the  case.  A 
check,  when  issued,  must  be  presented  for 
payment  within  a  reasonable  time,  and  be- 
fore statute  of  limitations  expired.  A  delay 
of  over  six  years  is  unreasonable,  and  the 
bar  of  the  statute  is  complete.  The  accounts 
for  which  checks  were  given  were  barred  by 
the  statute  of  limitations.  There  is  no  proof 
that  checks  were  accepted  in  pasrment,  but 
unexplained  delay. 

A  differing  result  would  cause  the  survivor 
to  suffer,  in  that  he  would  have  to  pay  the 


whole,  instead  of  his  part    Neither  in  Imw 
nor  in  morals  should  he  be  required  to  do  «k 
The  Judgment  is  affirmed. 

GARY,  O.  J.,  and  HYDBIGE,  VBASBB* 
and  GAGE,  JJ.,  concur; 
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NOLF  et  al.  v.  PATTON  et  al.    (Na.  10447.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

1.  Death  ^=>5— Party  alleging  survivorship  has 
liurdeii  of  proof. 

In  action  between  heirs  of  a  husband  and 
wife  who  perished  in  the  same  fire,  the  hus- 
band's heirs,  having  aDeged  that  he  survived 

his  wife,  had  burden  of  so  proving. 
'    .*  ' 

2.  Evidence  ^=991  —  Plalatiff  haa  bnnlea  af 

proving  allegations  of  oomplalnt. 

Generally  the  plaintiff  has  the  burden  of 
sustaining  the  allegations  of  his  complaint. 

3.  Death  ^s»6— Evltfeaoe  held  to  show  wifa 
survived  husband. 

.  In  action  between  the  heirs  of  a  husband 
and  wife  perishing  in  the  same  fire,  where  it 
was  alleged  that  the  husband  survived  wife, 
evidence  held  to  sustain  verdict  for  the  wife*s 

heirs. 

4.  Appeal  and  error  ^s;>273(l)— Exoeptloa  aof 
containing  oompleta.  assignment  of  error  not 
considered. 

Exception  which  does  not  contain  within  it- 
self a  complete  assignment  of  error,  as  required 
by  Supreme  Court  Role  5,  |  6  (90  S.  E.  vil)* 
will  not  be  considered  on  appeaL 

Appeal  from  Common  Pleas  Circuit  Court 
of  Barnwell  County;  John  S.  Wilaon,  Judfle. 

Action  by  John  Nolf  and  others  against 
John  Patton  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeaL    Affirmed. 

Following  are  the  exceptions  referred  to 
in  opinion: 

Exceptions.  . 

(1)  That  his  honor  erred  in  charging  the  jury 
that  the  burden  was  on  plaintiffs  to  prove  that 
Balph  Nol^wa8  the  surviror,  the  error  being 
that  if  plaintiffs  proved  either  that  Balph  Nolf 
was  the  survivor  or  that  Ralph  Nolf  and  his 
wife  died  at  the  same  time,  in  which  event  she 
could  not  inherit  from  him,  the  plaintiffs  would 
be  entitled  .to  recover. 

(2)  That  his  honor  erred  in  charging  the  de- 
fendants' first  and  fourth  requests  of  charge, 
withoQt  having  charged  the  jury:  ''And  in  the 
absence  of  such  proof  the  rights  of  property  as 
by  succession,  etc.,  are  to  be  settled  on  the 
theory  that  ail  died  at  the  same  time.** 

(3)  That  his  honor  erred  in  charging  the  de* 
fendants*  sixth  and  ninth  requests  of  charge* 
the  error  being  in  requiring  the  plaintJtfn  to 
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estabUflh  smrrhrorfliip;  the  law  being  that  in 
the  absence  of  proof  as  to  enrriyorship  thjB 
rights  of  property  as  by  saoeession  are  to  be 
settled  on  the  theory  that  all  died  at  the  same 
time,  and  in  such  eyent  the  wife  could  not  in- 
herit from  the  hoabandt  nor  the  husband  from 
the  wife. 

(4)  That  his  honor  erred  in  the  oatset  in  his 
charge  to  the  jury;  "This  is  a  case  of  where 
the  whole  family  was  wiped  out— husband,  wife, 
and  child.  Both  sides  claim  that  the  house  was 
burned  down  and  that  the  bodies  were  burned. 
I  don't  know  whether  it  was  the  act  of  some 
criminal,  or  what;  I  don't  know;  but  anyway 
this  is  certainly  a  very  sad  case  to  try"— thereby 
intimating  to  the  jury  that  the  burning  of  the 
Nolf  home  might  have  been  the  act  of  some 
criminal,  which  was  prejudicial  to  the  plain- 
tiffs upon  the  theory  that  if  a  criminal  com- 
mitted the  act  the  husband  would  in  all  Ukeli* 
hood  have  been  first  assaulted^  and  leaiing 
the  jury  to  infer  from  such  intimation  that  the 
wife  survived,  whereas  in  truth  and  fact  there 
is  not  a  particle  of  evidence  in  the  case  to  sus- 
tain such  theory,  and  his  honor  erred  in  so 
stating  to  the  jury,  which' was  never  corrected 
in  his  charge  as  a  whole. 

(5)  That  his  honov  erred  in  charging  the 
first,  second,  third,  fourth,  fifth,  and  sixth  re- 
quests of  charge  submitted  by  defendants'  coun- 
sel, and  that  by  so  doing  his  honor  intimated 
and  so  charged  the  jury  that  the  plaintiffs  must 
prove  their  case  by  the  preponderance  of  the 
evidence,  and  that  he  who  asserts  survivorship 
must  establish  that  fact  by  the  greater  weight 
of  the  evidence;  the  law  being  that  in  a  pom- 
mon  disaster  to  which  there  were  no  eyewit* 
nesses  the  jury  was  to  arrive  at  the  question 
of  survivorship  from  the  facts  and  circum- 
stances surrounding  the  same,  and  to  render  a 
verdict  from  such  circumstances  surrounding 
the  death  of  the  persons  as  are  in  evidence,  and 
that  a  finding  or  verdict  that  one  of  the  per- 
sons survived  the  other  may  thereby  be  war- 
ranted as  a  question  of  fact,  though  there  is 
no  direct  or  positive  evidence  upon  the  question. 

(6)  That  his  honor,  in  charging  the  plaintiffs' 
first  request  as  follows,  '*Where  the  circum- 
stances surrounding  the  death  of  the  person 
are  in  evidence,  a  finding  or  verdict  that  one 
of  the  persona  survived  the  other  may  thereby 
be  warranted  as  a  question  of  fact,  though  there 
is  no  direct  or  positive  evidence  upon  the 
question,"  charged  the  law  applicable  to  the 
case;  and  by  charging  the  defendants'  first,  sec- 
ond, third,  fourth,  fifth,  and  sixth  requests  of 
charge,  which  was  not  the  law  applicable  to  the 
case,  he  thereby  destroyed  the  plaintiffs'  ^rst 
request  of  charge,  which  had  the  effect  of  re- 
versing, annulling,  and  bringing  to  naught  plain- 
tics'  first  request  of  charge. 

(7)  That  his  honor  erred  in  charging  the 
defendants'  seventh,  eighth,  and  tenth  requests 
of  charge,  whereas  his  honor  should  have  charg- 
ed the  jury  that,  under  the  conditions  of  the 
policy,  'if  any  beneficiary  die  before  the  in- 
sured, the  interest  of  such  beneficiary  shall  vest 
in  the  insured,  unless  otherwise  provided 
herein." 

(8)  His  honor  erred  in  instructing  the  jury 
as  follows:  "Now  here  Is  the  form  of  your 
verdict.  If  you  find  for  the  plaintiffs,  that  is, 
H  yon  find  that  the  husbimd  waa  the  last  to  die, 
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and  survived  the  wife,  your  verdict  will  be  on 
this,  'We,  the  jury,  find  for  the  plaintiffs  that 
they  are  the  heirs  and  distributees  at  law  of 
George  Balph  Nolf,  who  was  the  last  survivor 
in  the  common  disaster.'  If  that  is  your  ver- 
dict, sign  your  name,  Mr.  Foreman.  If  you 
find  that  that  is  not  the  case,  but  that  the  wife 
•urvived,  say,  'We,  the  jury,  find  for  the  de- 
fendants that  they  are  the  heirs  and  distribu- 
tees at  law  of  Qetty  Patton  Nolf,  who  was  the 
last  survivor  in  the  common  disaster'  "—in  that 
said  instructions  prohibited  the  jury  from  find- 
ing for  plaintiffs  in  case  they  should  find  both 
parties  died  at  the  same  time  in  the  common 
diaaater,  in  which  event  neither  should  inherit 
from  the  other. 

(9)  That  his  honor  erred  in  not  granting 
plaintiffs'  motion  for  new  trial,  for  the  reason 
that  there  was  no  evidence  in  the  case  from 
which  an  inference  could  be  drawn  that  the 
disaster  was  committed  by  a  criminal,  or  that 
Balf  Nolf  was  murdered,  or  that  his  wife  sur- 
vived him. 

(10)  That  his  honor  erred  in  not  granting 
plaintiffs'  motion  for  a  new  trial,  for  the  rea- 
son that  there  was  not  sufficient  evidence  ad- 
duced on  the  part  of  the  defendants  from 
which  it  could  be  inferred  that  Qetty  Patton 
Nolf  survived  Ralf  Noll 

(11)  That  his  honor  erred  in  not  granting 
plaintiffa'  motion  for  a  new  trial,  for  the  rea- 
son that  there  was  not  aufllcient  evidence  to 
warrant  a  finding  in  favor  of  the  defendants. 

<12)  That  hid  honor  erred  in  not  granting  a 
new  trial,  for  the  reason  that  the  verdict  of 
the  jury  was  not  responsive  to  the.  ruling  of 
hiw  by  his  honor,  in  that  the  jury,  in  order  to 
find  that  Getty  Patton  Nolf  survived  Ralph 
^frOlf,  had  to  presume  that  the  said  Ralph  Nolf 
wQ8  murdered,  whereas,  under  the  well-settied 
pcinciples  el  Uw,  murder  cannot  ba  presumed. 

J.  O.  Patterson,  Jr.,  of  Barnwell,  for  ap- 
pellants. '  ^ 

Harley&Blatt  and  Charles  Carroll  Simms, 
all  of  Barnwell,  tot  respondents. 


GARY,  C.  J.  The  following  statement  of 
the  facts  appears  in  the  record: 

"Thia  action  was  oommdnoed  April  14,  1019, 
by  the  above-named  plaintiffs,  who  are  the 
father,  brothers  and  sisters,  nieces  and  nephews 
of  George  Ralph  Nolf;  the  defendants  being 
brothers  and  sisters  or  Qetty  Patton  Nolf,  the 
wife  of  the  said  George'  Ralph  Nolf.  On  De- 
cember 7,  1917,  in  the  early  morning,  between 
4  and  5  o'clock,  the  house  in  which  the  said 
George  Ralph  Nolf  and  his  wife  and  baby  re- 
sided was  destroyed  by  fire,  and  the  said  George 
Ralph  Nolf  and  his  wife  and  baby  were  burned 
(o  death  and  beyond  recognition  in  the  said 
conflagration.  The  house  was  a  four-room 
house  with  an  'L'  on  the  bade  in  which  was 
located  the  kitchen  with  a  piazza  on  the  Tj.* 
The  back  ropm  on  the  main  body  of  the  house 
was  the  dining  room ;  the  other  back  room  in 
the  main  body  of  the  house  was  the  bedroom 
of  Mr.  Nolf.  and  his  wife  and  baby,  which 
opened  into  the  dining  room.  After  the  house 
had  burned  down  and  had  cooled  off  sufficient  to 
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inake  a  search  for  th«  bodies  of  the  Nolf  family, 
the  wife  and  baby  were  found  in  the  kitchen 
near  the  stoye;  the  body  of  Mr.  Nolf,  the 
tiusband,  was  found  in  the  door  leading  from 
the  said  bedroom  into  the  dining  room. 

"That  the  said  George  Ralph  Nolf  left  a 
personal  estate  consisting  of  $3,440.80  life  in- 
surance policy,  $851.97  in  a  bank  at  Marion,  and 
jm  automobile  which  since  his  death  sold  for 
$760,  aggregating  the  sum  of  $7,080.73.  That 
A.  L.  Lowman  and  John  Nolf  were  duly  ap- 
pointed administrators  upon  the  estates  of 
George  Nolf  and  his  wife,  Getty  Patton  Nolf. 
The  complaint  alleged  the  plaintiffs  to  be  the 
heirs  and  distributees  at  law  of  the  said  George 
Ralph  Nolf,  and  that  bis  wife  and  baby  pre- 
deceased him.  The  defendants'  answer  denies 
the  allegations  of  the  complaint  and  demands 
strict  proof  thereof,  further  alleging  that  the 
wife  of  the  said  George  Ralph  Nolf  survived 
bun  and  the  said  baby. 

'*At  the  close  of  plaintiffs'  testimony  the  de- 
(fendants  moved  for  a  nonsuit,  which  motion 
was  refused.  The  defendants  put  up  their  evi- 
dence, and  at  the  close  of  all  the  evidence,  the 
defendants  moved  for  a  direction  of  a  verdict  on 
the  same  grounds  as  made  in  the  motion  for  a 
nonsuit,  which  motion  was  refused.  The 
.plaintiffs  then  moved  the  court  for  n  direction  of 
a  verdict  upon  the  grounds  as  stated  in  the 
record,  which  was  refused,  the  case  was  sub- 
imitted  to  the  Jury,  and  the  jury  found  for  the 
defendants,  and  the  plaintiffs  now  ask  that 
judgment  be  reversed  upon  exceptions  herein 
•set  out.  That  at  the  commencement  of  the 
cause,  and  before  any  evidence  was  adduced,  it 
-was  agreed  that  the  equitable  distribution  of 
the  assets  be  left  to  future  administration  ac- 
cording to  law,  and  the  only  question  to  be  de- 
.cided  by  the  jury  was  that  of  title  to  the 
property*  including  the  question  of  survivor- 
ship." 

[1,2]  The  first  question  that  will  be  con- 
sidered is  whether  there  was  error  on  the  part 
^t  his  honor,  the  presiding  judge,  in  ruling 
that  the  burden  rested  upon  the  plaintiffs  to 
prove  that  George  Ralph  Nolf  survived  his 
wife.  The  complaint  so  alleges,  and  the 
general  rule  Is  that  it  Is  Incumbent  upon  the 
plaintiif  to  sustain  the  allegations  of  his 
complaint.  There  Is  nothing  In  the  case  of 
Pcai  T.  Ban,  Cheves,  Eq.  09,  upon  which  the 
appellants  rely,  inconsistent  with  that  prin- 
ciple, I 

The  next  question  to  he  determined  is 
whether  the  verdict  of  the  jury  was  a  rea- 
sonable inference  from  the  testimony.  It 
was  admitted  that  G.  T.  Newton,  a  witness 
for  the  plaintiffs,  if  present,  would  swear  as 
follows: 

"That  upon  arriving  at  the  scene  deponent 
found  that  the  house  was  on  fire,  and  that  the 
«aid  fire  had  started  in  the  kitchen,  and  when 
deponent  reached  the  premises  the  kitchen  was 
so  far  consumed  by  the  fire  that  it  was  im- 
possible for  any  one  to  enter  said  kitchen,  and 
that  said  fire  at  this  time  was  spreading  into 
the  main  body  of  the  house,  which  was  burning 
Avery  rapidly^  that  deponent  found  Mr.  Ralph 


fNolf  lying  in  the  door  of  the  bedroom  leading 
into  the  dining  room,  and  that  he  was  burned 
beyond  recognition;  that  deponent  also  found 
Mrs.  Nolf  with  her  baby  in  her  arms  in  the 
kitchen  near  the  cooking  stove,  and  that  she 
and  said  baby  were  likewise  burned  beyond 
recognition." 

C.  M.  Pantall,  another  witness  for  plain- 
tiffs, thus  testified: 

"After  the  house  had  burned  down  Mr.  Nolf 
was  found  lying  just  outside  of  the  bedroom 
door  which  leads  into  the  dining  room.  We 
found  Mrs.  Nolf  and  the  baby  in  the  kitchen. 
The  wife  and  baby  were  lying  on  their  faces; 
the  baby  was  in  its  mother's  arms.  When  I 
reached  the  fire  it  had  about  practically  half 
burned  the  kitchen;  it  had  made  a  big  headway. 
When  I  first  went  in  the  front  door  there  was 
a  pillow  laying  in  the  middle  of  the  front  room 
and  it  was  on  fire,  and  I  threw  it  out.  The 
whole  thing  was  a  mystery.  I  cannot  account 
for  the  pillow  being  on  fire;  there  were  no 
sparks  flying  at  that  time  and  none  of  the 
ceiling  was  falling  in  at  that  time.  The  house 
was  so  full  of  smoke  I  could  not  hardly  stay  in 
there.  I  had  to  get  out  as  quick  as  I  could  or 
I  would  have  suffocated. 

'The  Court:  In  what  direction  was  the  wind 
blowing;  was  it  blowing  from  the  kitchen  to 
the  body  of  the  house,  or  how  was  it  blowing? 
A.  Yes,  sir;  it  was  blowing  right  over  the  body 
of  the  house." 

H.  P.  Anderson,  another  witness  for  plain- 
tiffs, testified: 

''The  fire  burned  from  the  kitchen  into  the 
main  part  of  the  house.  It  burned  from  the 
kitchen  to  the  dining  room  and  then  to  the 
two  main  rooms.  It  burned  pretty  fast.  Mr. 
Nolf  was  right  in  the  dining  room  door  and 
his  head  was  facing  towards  his  bedroom.  The 
house  had  sills.  The  sills  were  not  consumed 
in  the  fire,  but  were  charred.  Mr.  Ralph's  body 
was  close  to  the  sill  leading  to  his  bedroom 
where  his  body  was  found.  I  saw  blood  and 
brains  there  on  the  edge  of  the  silL" 

Dr.  J.  G.  Wooley,  witness  for  the  defend- 
ants, testified: 

"On  examination  of  the  bodies  I  could  not 
find  anything  except  on  the  head  of  the  father. 

"The  Court:  He  was  not  burned  oUierwiae, 
Doctor? 

"Witness  (continuing):  Oh,  yes;  I  could  not 
find  any  evidence  of  injury  or  contusion  though, 
or  anything  like  that,  except  the  skull  of  the 
father  was  practically  burned  off  of  the  portion 
of  the  head,  but  on  the  right  back  portion  of  the 
head,  just  about  here  (indicating),  there  was  an 
indentation  of.  about  an  inch  thick,  I  would  aaj. 
It  was  about  an  inch  deep  to  the  best  of  mj 
judgment  It  was  a  burned  hole,  with  a  por- 
tion of  his  skull  pushed  into  the  burned  sab- 
stance  of  the  brain.  That  hole  was  aboat  an 
inch  in  diameter,  and  had  the  appearance  of 
having  been  made  by  some  blunt  instrument, 
similar  to  the  head  of  a  hatchet  or  hammer,  I 
would  say. 

"Q.  State  whether  or  not  that  place  in  the 
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«^*r^*  ^"S.""  «»°M  hare  b«en  made  by 
•oaethui,  tamng   on   Mr.   Nolf.   head?     1 

W^„^%'w**""  "'  "*  ""o^'  it  «<«1<1  "ot  have 
«Kf  f^^LT''-    =•  wa.  Wn,  on  hi,  back 

o/'S'at' kliUn*"?';,? **'.'*"'"'  ^•'y  •  scantUng 

would  nnt^hal  ""^  5"'*'*'  ^*^  '^«n  on  him,  it 
woSd  ^ye  tol'"?.^"  ^?"^^  depression,  bui  it 

«  was.    It  had  a  smooth  and  round ' 
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Q.  CJoold  a  piece  of  wood  have  mAdA  anch 
a  depression  as  you  found  on  hisXad?     2 

Yes,  sir.    That  i.  n^  kapi^?- y»«  ^,«f?«^J    ^ 

aade   before   he   w   Ih^^**?''''  m^'^*  J*  """ 
opinion."  /^^umed.     That   is    my 

r 

^rs.   Myrtlo  Lot  y 
defendants,  testtfl  ^^'^  *  ^**"*^®*  ''''  ^"^ 

"My  sister  ha^  .        „ 

and  su^ar  dishe-*^  some  nice  suverware,  cream 
of  nice  silvers  ^*  l^^®^  and  forks,  and  all  kinds 
^o  fire  to  fi  ^are;  they  were  never  able  after 
foond   som^w^d  any  of  that  silverware.    They 
ailver  kaivj^  knives,   but   they   were   not   the 
and  the  b%W^**     Sometimes  Mr.  and  Mrs.  Nolf 
^^es  the  J^y  occupied  the  same  room  and  some- 
worked    *^  slept  in  different  rooms.    When  he 
anotherJ2p'^''d  "^®  would  take  the  baby  off  in 
and    th^  room  so  that  he  could  get  his  rest, 
rooma^^y    would    sometimes    occupy    separate 
more  f^and  beds.    In  the  winter  time  they  were 
time."A]|ipt  to  sleep  together  than  in  the  summer 

^a^^^lj  The  foregoing  testimony  shows  that  It 
^/l^fg  not  necessary  to  resort  to  conjecture, 
t^^^lch  is  an  unsatisfactory  manner  of  deter- 
•^^minlng  such  issues  (Pell  v.  Ball,  Cheves,  Eq. 
^9);  but,  on  the  contrary,  shows  that  the 
f^  verdict  of  the  jury  was  sustained  by  the 
^testimony. 

^       [4]  We  have  not  considered  those  exoep* 
4     tions  that  violate  Rule  5,  f  6,  of  the  Su- 
preme Court  (90  S.  B.  vii),  which  provides 
that— 


••1 


'Each  exception  must  contain  within  itself  a 
complete  assignment  of  error,  and  a  mere  ref- 
erence therein  to  any  other  exception  then  or 
previously  taken,  or  request  to  charge,**  will 
not  be  considered. 

The  exceptions  which  we  have  not  discuss- 
ed fail  to  assign  any  error  prejudicial  to 
the  rights  of  the  appellants. 

Affirmed. 

HYDRICK,  WATTS,  ERASER,  and  GAGE, 
JJ.,  concur. 


I.  Evidence  ^=»44l  (5)— Mortgage  held  not  to 
cover  subsequent  advanoe  to  mortgagor  un- 
der parol  agreement. 

Where  defendant  gave  a  real  estate  mort- 
gage to  secure  an  advance,  and  the  parties 
had  subsequently  by  parol  agreed  that  the 
mortgage  was  to  secure  a  further  advance,  the 
mortgage  was  valid  in  securing  the  balance  due 
upon  the  original  advance  only. 

2.  Mortgagee  ^S9486— Mortgagee  held  entitled 
to  Judgment  for  further  advance  under  parol 
agreement  not  secured  by  mortgage. 

In  an  action  to  foreclose  a  mortgage  se- 
curing an  unpaid  balance,  and  also  to  secure 
a  further  advance  made  under  a  parol  agree- 
ment, plaintiff  held  entitled  to  an  order  for 
judgment  for  such  further  advance,  notwith- 
standing that  it  was  not  secured  by  the  mort- 
gage. 

3.  Appeal  and  error  ^s»566— Allowanoo  of  re^ 
spondent's  amendments  not  error  because  ap- 
pellant compelled  to  print  entire  record. 

Where  respondent  has  procured  trial  court 
to  allow  amendments  to  the  case  on  appeal,  that 
I4;>pellant  has  thereby  been  compelled  to  have 
the  entire  record  printed  does  not  show  er- 
ror, where  the  size  of  the  record  has  been  en- 
larged by  appellant's  failure  to  comply  with 
rule  5,  section  8  (90  S.  B.  vii),  requiring  amend- 
ments to  be  incorporated  in  tiieir  proper  place. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  Ck)unty ;  Ernest  Moore,  Judge. 

Action  by  D.  J.  McLaurin  against  J.  R. 
Eddins  to  foreclose  a  mortgage.  Decree  for 
defendant,  and  plaintilT  appeals.  Sustained 
in  part  and  dismissed  in  part 

The  decree  of  the  trial  court  was  as  fol- 
lows: 

This  was  an  action  to  foreclose  a  real  es- 
tate mortgage  given  by  defe'ndant  to  plaintiff 
for  $437.60,  dated  February,  15,  1913,  and  due 
December  1,  1913,  with  interest  after  maturity 
at  6  per  cent  per  aimum. 

The  defendant  made  answer,  and  the  matter 
was  referred  to  B.  J.  Douglass  as  special  ref- 
eree, who  has  reported  his  findings  and  con- 
clusions to  the  court  to  which  the  defendant 
has  excepted.  It  appears  from  the  evidence 
that  this  note  was  originally  given  for  an  in- 
debtedness then  existing,  and  all  of  which  was 
afterward  paid  except  $41.82,  which  is  still 
due  and  owing  thereon. 

The  plaintiff,  however,  contended  that  sub- 
sequent to  such  payment  pro  tanto  the  parties 
had  verbally  agreed  between  themselves  that 
this  mortgage  should  stand  as  security,  not 
only  for  the  balance  still  due,  but  also  for  an 
additional  debt  subsequently  incurred. 

The  defendant  denied  such  agreement  and 
it  is  not  claimed  by  the  plaintiff  that  there  was 
any  writing  to  evidence  the  same,  but  that  it 
was  merely  a  parol  agreement 
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inake  a  search  for  th«  bodies  of  the  Nolf  famfly, 
the  wife  and  baby  were  found  in  the  kitchen 
near  the  stove;  the  body  of  Mr.  Nolf,  the 
busband,  was  found  in  the  door  leading  from 
the  said  bedroom  into  the  dining  room. 

"That  the  said  George  Ralph  Nolf  left  a 
personal  estate  consisting  of  $3,440.80  life  in- 
surance policy,  $851.97  in  a  bank  at  Marion,  and 
an  automobile  which  since  his  death  sold  for 
$760,  aggregating  the  sum  of  $7,080.73.  That 
A.  L.  liowman  and  John  Nolf  were  duly  ap- 
pointed administrators  upon  the  estates  of 
George  Nolf  and  his  wife,  Getty  Patton  Nolf. 
The  complaint  alleged  the  plaintiffs  to  be  the 
heirs  and  distributees  at  law  of  the  said  George 
Ralph  Nolf,  and  that  his  wife  and  baby  pre- 
deceased him.  The  defendants'  answer  denies 
the  allegations  of  the  complaint  and  demands 
strict  proof  thereof,  further  alleging  that  the 
wife  of  the  said  George  Ralph  Nolf  survived 
bun  and  the  said  baby. 

**At  the  dose  of  plaintiffs'  testimony  the  de- 
(fendants  moved  for  a  nonsuit,  which  motion 
was  refused.  The  defendants  put  up  their  evi- 
dence, and  at  the  close  of  all  the  evidence,  the 
defendants  moved  for  a  direction  of  a  verdict  on 
the  same  grounds  as  made  in  the  motion  for  a 
nonsuit,  which  motion  was  refused.  The 
iplaintiffs  then  moved  the  court  for  n  direction  of 
a  verdict  upon  the  grounds  as  s  luted  in  the 
record,  which  was  refused,  the  case  was  sub- 
tmitted  to  the  jury,  and  the  Jury  found  for  the 
defendants,  and  the  plaintiffs  now  ask  that 
judgment  be  reversed  upon  exceptions  herein 
«et  out.  That  at  the  commencement  of  the 
cause,  and  before  any  evidence  was  adduced,  it 
was  agreed  that  the  equitable  distribution  of 
the  assets  be  left  to  future  administration  ac- 
cording to  law,  and  the  only  question  to  be  de- 
cided by  the  jury  was  that  of  title  to  the 
property*  including  the  question  of  survivor* 
•hip.- 

[1 , 2]  The  first  question  tbat  will  be  con- 
sidered is  whether  there  was  error  on  the  part 
^f  his  honor,  the  presiding  judge,  in  ruling 
that  the  burden  rested  upon  the  plaintiffs  to 
prove  that  George  Ralph  Nolf  survived  his 
wife.  The  complaint  so  alleges,  and  the 
general  rule  is  that  it  is  Incumbent  upon  the 
plaintiff  to  sustain  the  allegations  of  his 
complaint.  There  is  nothing  in  the  case  of 
PcAl  ▼.  Ban,  Cheves,  Eq.  09,  upon  which  the 
appellants  rely,  Inconsistent  with  that  prin- 
ciple. 1 

The  next  question  to  he  determined  is 
whether  the  verdict  of  the  Jury  was  a  rea- 
sonable inference  from  the  testimony.  It 
was  admitted  that  G.  T.  Newton,  a  witness 
for  the  plaintiffs,  if  present,  would  swear  as 
follows? 

**That  upon  arriving  at  the  scene  deponent 
found  that  the  house  was  on  fire,  and  that  the 
«aid  fire  had  started  in  the  kitchen,  and  when 
deponent  reached  the  premises  the  kitchen  was 
so  far  consumed  by  the  fire  that  it  was  im- 
possible for  any  one  to  enter  said  kitchen,  and 
that  said  fire  at  this  time  was  spreading  into 
the  main  body  of  the  house,  which  was  burning 
\yery  rapidly;  that  deponent  found  Mr.  Ralph 


fNolf  lying  in  the  door  of  the  bedroom  leading 
into  the  dining  room,  and  that  he  was  bnmed 
beyond  recognition;  that  deponent  also  foond 
Mrs.  Nolf  with  her  baby  in  her  arms  in  the 
kitchen  near  the  cooking  stove,  and  that  aha 
and  said  baby  were  likewise  burned  beyond 
recognition.'* 

C.  M.  Pantall,  another  witness  for  plain- 
tiffs, thus  testified: 

"After  the  house  had  burned  down  Mr.  Nolf 
was  found  lying  just  outside  of  the  bedroom 
door  which  leads  into  the  dining  room.  We 
found  Mrs.  Nolf  and  the  baby  in  the  kitchen. 
The  wife  and  baby  were  lying  on  their  faces; 
the  baby  was  in  its  mother's  arms.  When  I 
reached  the  fire  it  had  about  practically  half 
burned  the  kitchen;  it  had  made  a  big  headway. 
When  I  first  went  in 'the  front  door  there  was 
a  pillow  laying  in  the  middle  of  the  front  room 
and  it  was  on  fire,  and  I  threw  it  out.  The 
whole  thing  was  a  mystery.  I  cannot  account 
for  the  pillow  being  on  fire;  there  were  no 
sparks  flying  at  that  time  and  none  of  the 
ceiling  was  falling  in  at  that  time.  The  hooae 
was  so  full  of  smoke  I  could  not  hardly  stay  in 
there.  I  had  to  get  out  as  quick  as  I  could  or 
I  would  have  suffocated. 

*'The  Court:  In  what  direction  was  the  wind 
blowing;  was  it  blowing  from  the  kitchen  to 
the  body  of  the  house,  or  how  was  it  blowing? 
A.  Yes,  sir;  it  was  blowing  right  over  the  body 
of  the  house." 

H.  P.  Anderson,  another  witness  for  plain- 
tiff, testified: 

''The  fire  bnmed  from  the  kitchen  into  the 
main  part  of  the  house.  It  burned  from  the 
kitchen  to  the  dining  room  and  then  to  the 
two  main  rooms.  It  burned  pretty  fast.  Mr. 
Nolf  was  right  in  the  dining  room  door  and 
his  head  was  facing  towards  his  bedroom.  The 
house  had  sills.  The  sills  were  not  consumed 
in  the  fire,  but  were  charred.  Mr.  Ralph's  body 
was  close  to  the  sill  leading  to  his  bedroom 
where  his  body  was  found.  I  saw  blood  and 
brains  there  on  the  edge  of  the  silL** 

Dr.  J.  G.  Wooley,  witness  for  the  defend- 
ants, testified: 

"On  examination  of  the  bodies  I  could  not 
find  anything  except  on  the  head  of  the  father. 

"The  Court:  He  was  not  burned  oUierwise* 
Doctor? 

"Witness  (continuing):  Oh,  yes;  I  could  not 
find  any  evidence  of  injury  or  contusion  though, 
or  anything  like  that,  except  the  skull  of  the 
father  was  practically  burned  off  of  the  portion 
of  the  head,  but  on  the  right  back  portion  of  the 
head,  just  about  here  (indicating),  there  was  an 
indentation  of. about  an  inch  thick,  I  would  say. 
It  was  about  an  inch  deep  to  the  best  of  my 
judgment  It  was  a  burned  hole,  with  a  por- 
tion of  his  skull  pushed  into  the  burned  sub- 
stance of  the  brain.  That  hole  was  about  an 
inch  in  diameter,  and  had  the  appearance  of 
having  been  made  by  some  blunt  instrument, 
similar  to  the  head  of  a  hatchet  or  liammer,  I 
would  say. 

"Q.  State  whether  or  not  that  place  in  the 
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sktill  that  yon  saw  could  ha^e  been  made  by 
something  falling  on  Mr.  Nolfs  head?  A. 
From  the  position  of  his  body  it  could  not  have 
happened  that  way.  He  was  lying  on  his  back 
and  that  fracture  was  in  the  back  of  the  head 
here  (indicating). 

''Q.  Is  there  any  other  reason  why  a  scantling 
of  that  kind  of  falling  timber  did  not  make  it? 
A.  If  it  had  been  made  after  the  skull  was 
burned  off,  you  would  have  had  a  different  ap- 
pearance of  the  skull.  When  the  skull  was 
burned  it  left  the  membrane  pretty  well  intact, 
and  if  a  piece  of  timber  had  fallen  on  him,  it 
would  not  have  made  a  round  depression,  but  it 
would  have  torn  it  out  in  some  way  or  other, 
and  it  would  not  have  been  smooth  and  round  as 
it  was.    It  had  a  smooth  and  round  appearance. 

"Q.  CJould  a  piece  of  wood  have  made  such 
a  depression  as  you  found  on  his  head?  A. 
No,  sir;  not  after  his  death. 

"Q.  State  whether  or  not  f  ro0  your  examina- 
tion that  was  made  before  he  was  burned?  A. 
Yes,  sir.  That  is  my  impsession  of  it;  it  was 
made  before  he  was  Utirned.  That  is  my 
opinion. 
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Mrs.  Myrtle  Lo^fhnan,  a  witness  for  the 
defendants,  testlflied: 

"My  sister  ha«]  some  nice  silverware,  cream 
and  sugar  disheii,  knives  and  forks,  and  all  kinds 
of  nice  silverware;  they  were  never  able  after 
the  fire  to  &nd  any  of  that  silverware.  They 
found  som^Bknives,  but  tliey  were  not  the 
silver  kni^s.  Sometimes  Mr.  and  Mrs.  Nolf 
and  the  baby  occupied  the  same  room  and  some- 
times theU  slept  in  different  rooms.  When  he 
worked  Jnard  she  would  take  the  baby  off  in 
another/  room  so  that  he  could  get  his  rest, 
and  tlUey  would  sometimes  occupy  separate 
rooms /and  beds.  In  the  winter  time  they  were 
more  apt  to  sleep  together  than  in  the  summer 
time.7 

m  The  foregoing  testimony  shows  that  it 

wfs  not  necessary  to  resort  to  conjecture, 

THiich  Is  an  unsatisfactory  manner  of  deter- 

nining  such  issues  (Pell  v.  Ball,  Cheves,  Eq. 

09) ;   but,  on  the  contrary,  shows  that  the 

verdict  of  the  jury  was  sustained  by  the 

testimony. 

[4]  We  have  not  considered  those  excep- 
tions that  violate  Rule  5^  f  6,  of  the  Su- 
preme CSourt  (90  S.  B.  vii),  which  provides 
tliat — 

''Bach  exception  must  contain  within  itself  a 
complete  assignment  of  error,  and  a  mere  ref- 
erence therein  to  any  other  exception  then  or 
previoasly  taken,  or  request  to  charge,''  will 
not  be  considered. 

The  exceptions  which  we  have  not  discuss- 
ed fail  to  assign  any  error  prejudicial  to 
the  rights  of  the  appellants. 

Affirmed. 

HYDRICK,  WATTS,  ERASER,  and  GAGE, 
JJ.,  confcup. 


1.  Evidence  ^=s>44 1  (5)— Mortgage  held  not  to 
cover  subsequent  advanoe  to  mortgagor  un- 
der parol  agreement. 

Where  defendant  gave  a  real  estate  mort- 
gage to  secure  an  advance,  and  the  parties 
had  subsequently  by  parol  agreed  that  the 
mortgage  was  to  secure  a  further  advance,  the 
mortgage  was  valid  in  securing  the  balance  due 
upon  the  original  advance  only. 

2.  Mortgagee  ^s»486— Mortgagee  held  entitled 
to  Judgment  for  further  advance  under  parol 
agreement  not  seoured  by  mortgage. 

In  an  action  to  foreclose  a  mortgage  se- 
curing an  unpaid  balance,  and  also  to  secure 
a  further  advance  made  under  a  parol  agree- 
ment, plaintiff  held  entitled  to  an  order  for 
judgment  for  such  further  advance,  notwith- 
standing that  it  was  not  secured  by  the  mort- 
gage. 

3.  Appeal  and  error  ^s:»566— Allowanoo  of  re- 
spondent's amendments  not  error  because  ap- 
pellant compelled  to  print  entire  record. 

Where  respondent  has  procured  trial  court 
to  allow  amendments  to  the  case  on  appeal,  that 
appellant  has  thereby  been  compelled  to  have 
the  entire  record  printed  does  not  show  er- 
ror, where  the  size  of  the  record  has  been  en- 
larged by  appellant's  failure  to  comply  with 
rule  5,  section  8  (90  S.  B.  vU),  requiring  amend- 
ments to  be  incorporated  in  tiieir  proper  place. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County ;  Ernest  Moore,  Judge. 

Action  by  D.  J.  McLaurin  against  J.  R. 
Eddins  to  foreclose  a  mortgage.  Decree  for 
defendant,  and  plaintlfl  appeals.  Sustained 
in  part  and  dismissed  in  part 

The  decree  of  the  trial  court  was  as  fol- 
lows: 

This  was  an  action  to  foreclose  a  real  es- 
tate mortgage  given  by  defendant  to  plaintiff 
for  $437.60,  dated  February,  15,  1913,  and  due 
December  1,  1913,  with  interest  after  maturity 
at  6  per  cent  per  annum. 

The  defendant  made  answer,  and  the  matter 
was  referred  to  B.  J.  Douglass  as  special  ref- 
eree, who  has  reported  his  findings  and  con- 
clusions to  the  court  to  which  the  defendant 
has  excepted.  It  appears  from  the  evidence 
that  this  note  was  originally  given  for  an  in- 
debtedness then  existing,  and  all  of  which  was 
afterward  paid  except  $41.82,  which  is  still 
due  and  owing  thereon. 

The  plaintiff,  however,  contended  that  sub- 
sequent to  such  payment  pro  tanto  the  parties 
had  verbally  agreed  between  themselves  that 
this  mortgage  should  stand  as  security,  not 
only  for  the  balance  stiU  due,  but  also  for  an 
additional  debt  subsequently  incurred. 

The  defendant  denied  such  agreement  and 
it  is  not  claimed  by  the  plaintiff  that  there  was 
any  writing  to  evidence  the  same,  but  tliat  it 
was  merely  a  parol  agreement 
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make  a  search  for  the  bodies  of  the  Nolf  family, 
the  wife  and  baby  were  found  in  the  kitchen 
near  the  stove;  the  body  of  Mr.  Nolf,  the 
liuBband,  was  found  in  the  door  leading  from 
the  said  bedroom  into  the  dining  room. 

*'That  the  said  George  Ralph  Nolf  left  a 
personal  estate  consisting  of  $3,440.80  life  in- 
surance policy,  $851.97  in  a  bank  at  Marion,  and 
fln  automobile  which  since  his  death  sold  for 
$760,  aggregating  the  sum  of  $7,080.73.  That 
A.  li.  Lowman  and  John  Nolf  were  duly  ap- 
pointed administrators  upon  the  estates  of 
George  Nolf  and  his  wife,  Getty  Patton  Nolf. 
The  complaint  alleged  the  plaintiffs  to  be  the 
heirs  and  distributees  at  law  of  the  said  George 
Ralph  Nolf,  and  that  his  wife  and  baby  pre- 
deceased him.  The  defendants'  answer  denies 
the  allegations  of  the  complaint  and  demands 
strict  proof  thereof,  further  alleging  that  the 
wife  of  the  said  George  Ralph  Nolf  survived 
him  and  the  said  baby. 

"At  the  dose  of  plaintiffs'  testimony  the  de- 
(fendants  moved  for  a  nonsuit,  which  motion 
^as  refused.  The  defendants  put  up  their  evi- 
dence, and  at  the  close  of  all  the  evidence,  the 
defendants  moved  for  a  direction  of  a  verdict  on 
the  sam^  grounds  as  made  in  the  motion  for  a 
nonsuit,  which  motion  was  refused.  The 
fplaintiffs  then  moved  the  court  for  n  direction  of 
a  verdict  upon  the  grounds  as  stated  in  the 
record,  which  was  refused,  the  case  was  sub- 
•mitted  to  the  jury,  and  the  jury  found  for  the 
defendants,  and  the  plaintiffs  now  ask  that 
judgment  be  reversed  upon  exceptions  herein 
•aet  out.  That  at  the  commencement  of  the 
cause,  and  before  any  evidence  was  adduced,  it 
-was  agreed  that  the  equitable  distribution  of 
the  assets  be  left  to  future  administration  ac- 
cording to  law,  and  the  only  question  to  be  de- 
.dded  by  the  jury  was  that  of  title  to  the 
property,  includioff  the  question  of  survivor- 
ahip." 

[1,2]  The  first  question  that  will  be  con- 
Bideredis  whether  there  was  error  on  the  part 
«f  his  honor,  the  presiding  judge,  in  ruling 
that  the  burden  rested  upon  the  plaintiffs  to 
prove  that  George  Ralph  Nolf  survived  his 
wife.  The  complaint  so  alleges,  and  the 
general  rule  is  that  it  is  incumbent  upon  the 
plaintiff  to  sustain  the  allegations  of  his 
complaint.  There  is  nothing  in  the  case  of 
PcAl  V.  Bafl,  Gheves,  Eq.  d9,  upon  which  the 
appellants  rely,  inconsistent  with  that  prin- 
ciple. 

The  next  question  to  be  determined  is 
whether  the  verdict  of  the  jury  was  a  rea- 
sonable inference  from  the  testimony.  It 
was  admitted  that  O.  T.  Newton,  a  witness 
for  the  plaintiffs,  if  pres^it,  would  swear  as 
followst 

"That  upon  arriving  at  the  scene  deponent 
found  that  the  house  was  on  fire,  and  that  the 
stdd  fire  had  started  in  the  kitchen,  and  when 
deponent  reached  the  premises  the  kitchen  was 
so  far  consumed  by  the  fire  that  it  was  im- 
possible for  any  one  to  enter  said  kitchen,  and 
that  said  fire  at  this  time  was  spreading  into 
the  main  body  of  the  house,  which  was  burning 
\yery  rapidly^  that  deponent  found  Mr.  Ralph 


Nolf  lying  in  the  door  of  the  bedroom  leading 
into  the  dining  room,  and  that  he  was  burned 
beyond  recognition;  that  deponent  also  found 
Mrs.  Nolf  with  her  baby  in  her  arms  in  the 
kitchen  near  the  cooking  stove,  and  that  she 
and  said  baby  were  likewise  burned  beyond 
recognition." 

C.  M.  Pantall,  another  witness  for  plain- 
tiffs, thus  testified: 

"After  the  house  had  burned  down  Mr.  Nolf 
was  found  lying  just  outside  of  the  bedroom 
door  which  leads  into  the  dining  room.  We 
found  Mrs.  Nolf  and  the  baby  in  the  kitchen. 
The  wife  and  baby  were  lying  on  their  faces; 
the  baby  was  in  its  mother's  arms.  When  I 
reached  the  fire  it  had  about  practically  half 
burned  the  kitchen;  it  bad  made  a  big  headway. 
When  I  first  went  in 'the  front  door  there  was 
a  piUow  laying  in  the  middle  of  the  front  room 
and  it  was  on  fire,  and  I  threw  it  out.  The 
whole  thing  was  a  mystery.  I  cannot  account 
for  the  pillow  being  on  fire;  there  were  no 
sparks  flying  at  that  time  and  none  of  the 
ceiling  was  falling  in  at  that  time.  The  house 
was  80  full  of  smoke  I  could  not  hardly  stay  in 
there.  I  had  to  get  out  as  quick  as  I  could  or 
I  would  have  suffocated. 

'*Tbe  Court:  In  what  direction  was  the  wind 
blowing;  was  it  blowing  from  the  kitchen  to 
the  body  of  the  house,  or  how  was  it  blowing? 
A.  Yes,  sir;  it  was  blowing  right  over  the  body 
of  the  house." 

H.  P.  Anderson,  another  witness  for  plaio- 
tiffs,  testified: 

'*The  fire  burned  from  the  kitchen  into  the 
main  part  of  the  house.  It  burned  from  the 
kitchen  to  the  dining  room  and  then  to  the 
two  main  rooms.  It  burned  pretty  fast.  Mr. 
Nolf  was  right  in  the  dining  room  door  and 
his  head  was  facing  towards  his  bedroom.  The 
house  had  sills.  The  sills  were  not  consumed 
in  the  fire,  but  were  charred.  Mr.  Ralph's  body 
was  dose  to  the  sill  leading  to  his  bedroom 
where  his  body  was  found.  I  saw  blood  and 
brains  there  on  the  edge  of  the  silL" 

Dr.  J.  G.  Wooley,  witness  for  the  defend- 
ants, testified: 

"On  examination  of  the  bodies  I  could  not 
find  anything  except  on  the  head  of  the  father. 

"The  Court:  He  was  not  burned  otherwise. 
Doctor? 

"Witness  (continuing):  Oh,  yes;  I  could  not 
find  any  evidence  of  injury  or  contusion  though, 
or  anything  like  that,  except  the  skull  of  the 
father  was  practically  burned  off  of  the  portion 
of  the  head,  but  on  the  right  back  portion  of  the 
head,  just  about  here  (indicating),  there  was  an 
indentation  of  about  an  inch  thick,  I  would  say. 
It  was  about  an  inch  deep  to  the  best  of  mj 
judgment.  It  was  a  burned  hole,  with  a  por- 
tion of  his  skull  pushed  into  the  burned  sub- 
stance of  the  brain.  That  hole  was  about  an 
inch  in  diameter,  and  had  the  appearance  of 
having  been  made  by  some  blunt  instrument, 
similar  to  the  head  of  a  hatchet  or  hammer,  X 
would  say. 

*'Q.  SUte  whether  or  not  that  place  in  the 


1 

1 


S.a)  MoLAUKIK 

(lOS  s 

sknil  that  yon  saw  coald  haye  been  made  bj 
something  falling  on  Mr.  NolTs  head?  A. 
From  the  position  of  his  body  it  conld  not  have 
happened  that  way.  He  was  lying  on  his  back 
and  that  fracture  was  in  the  back  of  the  head 
here  (indicating). 

''Q.  Is  there  any  other  reason  why  a  scantling 
of  that  kind  of  falling  timber  did  not  make  it? 
A.  If  it  had  been  made  after  the  skull  was 
burned  off,  you  would  have  had  a  different  ap- 
pearance of  the  skull.  When  the  skull  was 
burned  it  left  the  membrane  pretty  well  intact, 
and  if  a  piece  of  timber  had  fallen  on  him,  it 
would  not  have  made  a  round  depression,  but  it 
would  have  torn  it  out  in  some  way  or  other, 
and  it  would  not  have  been  smooth  and  round  as 
it  was.    It  had  a  smooth  and  round  appearance. 

'*Q.  Could  a  piece  of  wood  have  made  such 
a  depression  as  yon  found  on  his  head?  A. 
No,  sir;  not  after  his  death. 

'*Q.  State  whether  or  not  from  your  examina- 
tion that  was  made  before  he  was  burned?  A. 
Yes,  sir.  That  is  my  impsession  of  it;  it  was 
made  before  he  was  burned.  That  is  my 
opinion." 

Mrs.  Myrtle  Loi^^man,  a  witness  for  the 
defendants,  testifldd: 

"My  sister  ha^Sf  some  nice  sOverware,  cream 
and  sugar  disheli,  knives  and  forks,  and  aU  kinds 
of  nice  silverware;  they  were  never  able  after 
the  fire  to  fiend  any  of  that  silverware.  They 
found  some  knives,  but  they  were  not  the 
silver  knivies.  Sometimes  Mr.  and  Mrs.  Nolf 
and  the  baA>y  occupied  the  same  room  and  some- 
times they  slept  in  different  rooms.  When  he 
worked  Jhard  she  would  take  the  baby  off  in 
another^  room  so  that  he  could  get  his  rest, 
and  tl^y  would  sometimes  occupy  separate 
rooms  ^d  beds.  In  the  winter  time  they  were 
more  apt  to  sleep  together  than  in  the  summer 
time.7 


m  The  foregoing  testimony  shows  that  it 

wfs  not  necessary  to  resort  to  conjecture, 

Hiich  is  an  unsatisfactory  manner  of  deter- 

ninlng  such  Issues  (Pell  v.  Ball,  Cheves,  Eq. 

99) ;   but,  on  the  contrary,  shows  that  the 

verdict  of  the  lury  was  sustained  by  the 

testimony. 

[4]  We  have  not  considered  those  ezoep- 
tions  that  violate  Rule  5,  §  6,  of  the  Su- 
preme Gonrt  (90  S.  B.  vii),  which  provides 
that— 

**Bach  exception  must  contain  within  itself  a 
complete  assignment  of  error,  and  a  mere  ref- 
erence therein  to  any  other  exception  then  or 
previously  taken,  or  request  to  chazge,"  will 
not  be  considered. 

The  exceptions  which  we  have  not  discuss- 
ed fail  to  asaign  any  error  prejudicial  to 
the  rights  of  the  appellants. 

Affirmed. 

HTDRICK,  WATTS,  FRA8ER,  and  GAGE, 
JJ^  con^r. 
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(tU  S.  a  198) 
MoLAURIN  V.  EDDIN8.    (No.  10420.) 

(Supreme  (3ourt  of  South  Gai*olina.    June  28, 

1920.) 

1.  Evidence  ^=»44l  (5)— Mortgage  held  not  to 
cover  subsequent  advance  to  mortgagor  un- 
der parol  agreement. 

Where  defendant  gaye  a  real  estate  mort- 
gage to  secure  an  advance,  and  the  parties 
bad  subsequently  by  parol  agreed  that  the 
mortgage  was  to  secure  a  further  advance,  the 
mortgage  was  valid  in  securing  the  balance  due 
upon  the  original  advance  only. 

2.  Mortgages  ^=>486— Mortgagee  held  entitled 
to  Judgment  for  further  advance  under  parol 
agreement  not  secured  by  mortgage. 

In  an  action  to  foreclose  a  mortgage  se- 
curing an  unpaid  balance,  and  also  to  secure 
a  further  advance  made  under  a  parol  agree- 
ment, plaintiff  held  entitled  to  an  order  for 
judgment  for  such  further  advance,  notwith- 
standing that  it  was  not  secured  by  the  mort- 
gage. 

3.  Appeal  and  error  9s»566— Allowance  of  rem 
spondent's  amendments  not  error  because  ap- 
pellant compelled  to  print  entire  record. 

Where  respondent  has  procured  trial  court 
to  allow  amendments  to  the  case  on  appeal,  that 
appellant  has  thereby  been  compelled  to  have 
the  entire  record  printed  does  not  show  er- 
ror, where  the  size  of  the  record  has  been  en- 
larged by  appellant's  failure  to  comply  with 
rule  6,  section  8  (90  S.  E.  vii),  requiring  amend- 
ments to  be  incorporated  in  tiieir  proper  place. 


Appeal  from  Gommon  Pleas  Circuit  Court 
of  Chesterfield  County ;  Ernest  Moore,  Judge. 

Action  by  D.  J.  McLaurin  against  J.  R. 
Eddins  to  foreclose  a  mortgage.  Decree  for 
defendant,  and  plaintiff  appeals.  Sustained 
in  part  and  dismissed  in  part 

The  decree  of  the  trial  court  was  as  fol- 
lows: 

This  was  an  action  to  foreclose  a  real  es- 
tate mortgage  given  by  defendant  to  plaintiff 
for  $437.60,  dated  February,  15,  1913,  and  due 
December  1,  1913,  with  interest  after  maturity 
at  6  per  cent,  per  annum. 

The  defendant  made  answer,  and  the  matter 
was  referred  to  B.  J.  Douglass  as  special  ref- 
eree, who  has  reported  his  findings  and  con- 
clusions to  the  court,  to  which  the  defendant 
has  excepted.  It  appears  from  the  evidence 
that  this  note  was  originally  given  for  an  in- 
debtedness then  existing,  and  all  of  which  was 
afterward  paid  except  $41.82,  which  is  still 
due  and  owing  thereon. 

The  plaintiff,  however,  contended  that  sub- 
sequent to  such  payment  pro  tanto  the  parties 
had  verbally  agreed  between  themselves  that 
this  mortgage  should  stand  as  security,  not 
only  for  the  balance  stUl  due,  but  also  for  an 
additional  debt  subsequently  incurred. 

The  defendant  denied  such  agreement,  and 
it  is  not  claimed  by  the  plaintiff  that  there  was 
any  writing  to  evidence  the  same,  but  that  it 
was  merely  a  parol  agreement. 


6a»For  otlitf  cetei  see  uuoe  topic  and  KSY-NUMBfiR  In  all  Key-NumMred  Dl^eaU  and  iDdesea 
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make  a  search  for  the  bodies  of  the  Nolf  famfly, 
the  wife  and  baby  were  found  in  the  kitchen 
near  the  stove;  the  body  of  Mr.  Nolf,  the 
liusband,  was  found  in  the  door  leading  from 
the  said  bedroom  into  the  dining  room. 

**That  the  said  George  Ralph  Nolf  left  a 
personal  estate  consisting  of  $3,440.80  life  in- 
surance policy,  $851.97  in  a  bank  at  Marion,  and 
an  automobile  which  since  his  death  sold  for 
$760,  aggregating  the  sum  of  $7,080.73.  That 
A.  li.  Lowman  and  John  Nolf  were  duly  ap- 
pointed administrators  upon  the  estates  of 
George  Nolf  and  his  wife,  Getty  Patton  Nolf. 
The  complaint  alleged  the  plaintiffs  to  be  the 
heirs  and  distributees  at  law  of  the  said  George 
Ralph  Nolf,  and  that  his  wife  and  baby  pre- 
deceased him.  The  defendants'  answer  denies 
the  allegations  of  the  complaint  and  demands 
strict  proof  thereof,  further  alleging  that  the 
wife  of  the  said  George  Ralph  Nolf  survived 
him  and  the  said  baby. 

"At  the  close  of  plaintiffs'  testimony  the  de- 
(fendants  moved  for  a  nonsuit,  which  motion 
was  refused.  The  defendants  put  up  their  evi- 
dence, and  at  the  close  of  all  the  evidence*  the 
defendants  moved  for  a  direction  of  a  verdict  on 
the  sam^  grounds  as  made  in  the  motion  for  a 
nonsuit,  which  motion  was  refused.  The 
fplaintiffs  then  moved  the  court  for  n  direction  of 
a  verdict  upon  the  grounds  as  stated  in  the 
record,  which  was  refused,  the  case  was  sub- 
mitted to  the  jury,  and  the  jury  found  for  the 
defendants,  and  the  plaintiffs  now  ask  that 
judgment  be  reversed  upon  exceptions  herein 
-set  out.  That  at  the  commencement  of  the 
cause,  and  before  any  evidence  was  adduced,  it 
-was  agreed  that  the  equitable  distribution  of 
the  assets  be  left  to  future  administration  ac- 
cording to  law,  and  the  only  question  to  be  de- 
vcided  by  the  jury  was  that  of  title  to  the 
property,  IneludiQff  the  question  of  survivor* 
ahip.- 

[1,2]  The  first  question  that  will  be  con- 
sidered is  whether  there  was  error  on  the  part 
«f  his  honor,  the  presiding  judge.  In  ruling 
that  the  burden  rested  upon  the  plaintiffs  to 
prove  that  George  Ralph  Nolf  survived  his 
wife.  The  complaint  so  alleges,  and  the 
•general  rule  is  that  it  is  incumbent  upon  the 
plaintiff  to  sustain  the  allegations  of  his 
complaint.  There  is  nothing  in  the  case  of 
Pcfll  V.  Ball,  Gheves,  Eq.  99,  upon  which  the 
appellants  rely,  inconsistent  with  that  prin- 
ciple. I 

The  next  question  to  be  determined  is 
whether  the  verdict  of  the  jury  was  a  rea- 
sonable inference  from  the  testimony.  It 
was  admitted  that  O.  T.  Newton,  a  witness 
for  the  plaintiffs,  if  present,  would  swear  as 
follows? 

"That  upon  arriving  at  the  scene  deponent 
found  that  the  house  was  on  fire,  and  that  the 
•aaid  fire  had  started  in  the  kitchen,  and  when 
deponent  reached  the  premises  the  kitchen  was 
so  far  consumed  by  the  fire  that  it  was  im- 
<possible  for  any  one  to  enter  said  kitchen,  and 
that  said  ilre  at  this  time  was  spreading  into 
the  main  body  of  the  house,  which  was  burning 
\yery  rapidly;  that  deponent  found  Mr.  Ralph 


Nolf  lying  in  the  door  of  the  bedroom  leading 
into  the  dining  room,  and  that  he  was  burned 
beyond  recognition;  that  deponent  also  found 
Mrs.  Nolf  with  her  baby  in  her  arms  in  the 
kitchen  near  the  cooking  stove,  and  that  ahe 
and  said  baby  were  likewise  burned  beyond 
recognition." 

C  M.  Pantall,  another  witness  for  plain- 
tiffs, thus  testi:fled: 

"After  the  house  had  burned  down  Mr.  Nolf 
was  found  lying  just  outside  of  the  bedroom 
door  which  leads  into  the  dining  room.  We 
found  Mrs.  Nolf  and  the  baby  in  the  kitchen. 
The  wife  and  baby  were  lying  on  their  faces; 
the  baby  was  in  its  mother's  arms.  When  I 
reached  the  fire  it  had  about  practically  half 
burned  the  kitchen;  it  had  made  a  big  headway. 
When  I  first  went  in  the  front  door  there  was 
a  piUow  laying  in  the  middle  of  the  front  room 
and  it  was  on  fire,  and  I  threw  it  out.  The 
whole  thing  was  a  mystery.  I  cannot  account 
for  the  pillow  being  on  fire;  there  were  no 
sparks  flying  at  that  time  and  none  of  the 
ceiling  was  falling  in  at  that  time.  The  house 
was  80  full  of  smoke  I  could  not  hardly  stay  in 
there.  I  had  to  get  out  as  quick  as  I  could  or 
I  would  have  suffocated. 

"The  Court:  In  what  direction  was  the  wind 
blowing;  was  it  blowing  from  the  kitchen  to 
the  body  of  the  house,  or  how  was  it  blowing? 
A.  Tes,  sir;  it  was  blowing  right  over  the  body 
of  the  house." 

H.  P.  Anderson,  another  witness  for  plain- 
tiffs, testified  : 

"The  fire  burned  from  the  kitchen  into  the 
main  part  of  the  house.  It  burned  from  the 
kitchen  to  the  dining  room  and  then  to  the 
two  main  rooms.  It  burned  pretty  fast.  Mr. 
Nolf  was  right  in  the  dining  room  door  and 
his  head  was  facing  towards  his  bedroom.  The 
house  had  sills.  The  sills  were  not  consumed 
in  the  fire,  but  were  charred.  Mr.  Ralph's  body 
was  close  to  the  sill  leading  to  his  bedroom 
where  his  body  was  found.  I  saw  blood  and 
brains  there  on  the  edge  of  the  silL" 

Dr.  J.  G.  Wooley,  witness  for  the  defend- 
ants,  testified: 

"On  examination  of  the  bodies  I  could  not 
find  anything  except  on  the  head  of  the  father. 

"The  Court:  He  was  not  burned  otiierwise. 
Doctor? 

"Witness  (continuing):  Oh,  yes;  I  could  not 
find  any  evidence  of  injury  or  contusion  though, 
or  anything  like  that,  except  the  skull  of  the 
father  was  practically  burned  off  of  the  portion 
of  the  head,  but  on  the  right  back  portion  of  the 
head,  just  about  here  (indicating),  there  was  an 
indentation  of.  about  an  inch  thick,  X  would  say. 
It  was  about  an  inch  deep  to  the  best  of  m7 
judgment.  It  was  a  burned  hole,  with  a  por- 
tion of  his  skull  pushed  into  the  burned  sub- 
stance of  the  brain.  That  hole  was  about  an 
inch  in  diameter,  and  had  the  appearance  of 
having  been  made  by  some  blunt  instrument* 
similar  to  the  head  of  a  hatchet  or  hammer,  I 
would  say. 

Q.  State  whether  or  not  that  place  in  the 
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skull  tbat  yoQ  saw  coald  luiTe  been  made  by 
somethlDg  falling  on  Mr.  NolTs  head?  A. 
From  the  position  of  his  body  it  conld  not  have 
happened  that  way.  He  was  lying  on  his  back 
and  that  fracture  was  in  the  back  of  the  head 
here  (indicating). 

*'Q.  Is  there  any  other  reason  why  a  scantling 
of  that  kind  of  falling  timber  did  not  make  it? 
A.  If  it  had  been  made  after  the  skull  was 
burned  off,  yon  would  have  had  a  different  ap- 
pearance of  the  skull.  When  the  skull  was 
burned  it  left  the  membrane  pretty  well  intact, 
and  if  a  piece  of  timber  had  fallen  on  him,  It 
would  not  have  made  a  round  depression,  but  it 
would  have  torn  it  out  in  some  way  or  other, 
and  it  would  not  have  been  smooth  and  round  as 
it  was.    It  had  a  smooth  and  round  appearance. 

"Q.  Could  a  piece  of  wood  have  made  such 
a  depression  as  you  found  on  his  head?  A. 
No,  sir;  not  after  Ids  deatlh 

"Q.  State  whether  or  not  froiA  your  examina- 
tion that  was  made  before  he  was  burned?  A. 
Yes,  sir.  That  is  my  impression  of  it;  it  was 
made  before  he  was  bnmed.  That  is  my 
opinion. 
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Mrs.  Myrtle  Lo^^man,  a  witness  for  the 
defendants,  testified: 

"My  sister  h&^  some  nice  sOverware,  cream 
and  sugar  disheii,  knives  and  forks,  and  aU  kinds 
of  nice  silverware;  they  were  never  able  after 
the  fire  to  And  any  of  that  silverware.  They 
found  som9  knives,  but  they  were  not  the 
silver  kniWes.  Sometimes  Mr.  and  Mrs.  Nolf 
and  the  bM>y  occupied  the  same  room  and  some- 
times th^  slept  in  different  rooms.  When  he 
worked  ^ard  she  would  take  the  baby  off  in 
another/  room  so  that  he  could  get  his  rest, 
and  tlUey  would  sometimes  occupy  separate 
rooms /and  beds.  In  the  winter  time  they  were 
more  apt  to  sleep  together  than  in  the  summer 

time.'7 

; 
/ 

* 

[1)  The  foregoing  testimony  shows  that  it 

wjs  not  necessary  to  resort  to  conjecture, 

iQilch  is  an  unsatisfactory  manner  of  deter- 

nining  such  Issues  (Pell  v.  Ball,  Cheves,  Eq. 

99) ;   but,  on  the  contrary,  shows  that  the 

verdict  of  the  lury  was  sustained  by  the 

testimony. 

[4]  We  have  not  considered  those  ezoeiH 
tions  that  violate  Rule  5,  §  6,  of  the  Su- 
preme Gourt  (90  S.  B.  vii),  which  provides 
tliat— 

**Bach  exception  must  contain  within  itself  a 
complete  assignment  of  error,  and  a  mere  ref- 
erence therein  to  any  other  exception  then  or 
preTiousIy  taken,  or  request  to  charge,"  will 
not  be  considered. 

The  exceptions  which  we  have  not  discuss- 
ed fail  to  assign  any  error  prejudicial  to 
the  rights  of  the  appellants. 

Affirmed. 

HTDRICK,  WATTS,  FRASER,  and  GAGE, 
JJ^  concur. 


cms.  a  IK) 

MoLAURIN  V.  EDDIN8.     (No.  10420.) 

(Supreme  (3ourt  of  South  Carolina.    June  28, 

1920.) 

1.  Evidence  ^=»44 1  (5)— Mortgage  held  not  to 
cover  subsequent  advance  to  mortgagor  un- 
der parol  agreement. 

Where  defendant  gave  a  real  estate  mort- 
gage to  secure  an  advance,  and  the  parties 
had  subsequently  by  parol  agreed  that  the 
mortgage  was  to  secure  a  further  advance,  the 
mortgage  was  valid  in  securing  the  balance  due 
upon  the  original  advance  only. 

2.  Mortgages  ^=>486— Mortgagee  held  entitled 
to  Judgment  for  further  advance  under  parol 
agreement  not  secured  by  mortgage. 

In  an  action  to  foreclose  a  mortgage  se- 
curing an  unpaid  balance,  and  also  to  secure 
a  further  advance  made  under  a  parol  agree- 
ment, plaintiff  held  entitled  to  an  order  for 
judgment  for  such  further  advance,  notwith- 
standing that  it  was  not  secured  by  the  mort- 
gage. 

3.  Appeal  and  error  9s»566— Allowanoe  of  re* 
spondent's  amendments  not  error  because  ap- 
pellant compelled  to  print  entire  record. 

Where  respondent  has  procured  trial  court 
to  allow  amendments  to  the  case  on  appeal,  that 
appellant  has  thereby  been  compelled  to  have 
the  entire  record  printed  does  not  show  er- 
ror, where  the  size  of  the  record  has  been  en- 
larged by  appellant's  failure  to  comply  with 
rule  6,  section  8  (00  S.  E.  vii),  requiring  amend- 
ments to  be  incorporated  in  Uieir  proper  place. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County ;  Ernest  Moore,  Judge. 

Action  by  D.  J.  McLaurln  against  J.  R. 
Eddins  to  foreclose  a  mortgage.  Decree  for 
defendant,  and  plaintiff  appeals.  Sustained 
in  part  and  dismissed  in  part 

The  decree  of  the  trial  court  was  as  fol- 
lows: 

This  was  an  action  to  foreclose  a  real  es- 
tate mortgage  given  by  defe'ndant  to  plaintiff 
for  $437.00,  dated  February,  15,  1913,  and  due 
December  1,  1913,  with  interest  after  maturity 
at  6  per  cent,  per  annum. 

The  defendant  made  answer,  and  the  matter 
was  referred  to  B.  J.  Douglass  as  special  ref- 
eree, who  has  reported  his  findings  and  con- 
clusions to  the  court,  to  which  the  defendant 
has  excepted.  It  appears  from  the  evidence 
that  this  note  was  originally  given  for  an  in- 
debtedness then  existing,  and  all  of  which  was 
afterward  paid  except  $41.82,  which  is  stiU 
due  and  owing  thereon. 

The  plaintiff,  however,  contended  that  sub- 
sequent to  such  payment  pro  tanto  the  parties 
had  verbally  agreed  between  themselves  that 
this  mortgage  should  stand  as  security,  not 
only  for  the  balance  stUl  due,  but  also  for  an 
additional  debt  subsequently  incurred. 

The  defendant  denied  such  agreement,  and 
it  is  not  claimed  by  the  plaintiff  that  there  was 
any  writing  to  evidence  the  same,  but  tliat  it 
was  merely  a  parol  agreement. 
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Judgment  for  defendant  on  directed  rerdlet, 
and  plaintiffs  appeaL    Affirmed. 

Tompkins,  Bamett  &  McDonald,  of  Ck>lum- 
bia,  for  appellants. 

B.  W.  Crouch  and  O.  J.  Bamage,  both  of 
Saluda,  and  A.  F.  Spigner,  of  Columbia,  for 
respondent 

WATTS,  J.  Thill  is  an  appeal  from  a  di- 
rected verdict  in  favor  of  defendant  by  his 
honor,  Judge  Townsend. 

The  cause  of  action  grew  out  of  six  checks, 
aggregating  $810.74,  issued  by  Smith  Bros., 
merchants,  at  Saluda,  S.  C,  to  the  plaintiffs, 
wholesale  merchants,  Charleston,  S.  C. 
Smith  Bros,  was  a  partnership,  composed  of 
John  M.  Smith  and  D.  N.  Smith.  John  M. 
died  July,  1911,  leaving  D.  N.  as  the  surviv- 
ing  partner.  The  six  checks  were  issued  in 
1909,  19ia,  and  1911,  In  payment  of  their  ac- 
count with  plaintiffs,  but  were  not  presented 
to  the  bank  at  Saluda,  on  which  they  were 
drawn,  until  December  6, 1917,  at  which  time 
the  defendants  had  no  funds  in  the  bank  to 
their  credit,  and  checks  were  returned  to  the 
plaintiffs  unpaid.  The  evidence  showed  that 
Smith  Bros,  had  money  in  the  bank,  and 
checks  would  have  been  paid  if  presented 
within  six  years  infmediately  prior,  to  the 
commencement  of  this  action.  The  ^ecks 
had  on  them  ''In  full  account  and  account 
to  date." 

This  action  was  commenced  in  Jtdy,  1918, 
for  the  principal  sum  of  $810.74  and  interest 
from  December  6,  1917,  date  of  presentation 
at  bank  for  paynient,  and  payment  refused. 
The  defendant  answered  and  interposed  as 
a  defenscf  the  statute  of  Hmftatioos.  His 
honor  directed  a  verdict  in  favor  Of  tire 
defendant  that  "a  delay  of  six  years  is  un- 
reasonable as  a  matter  of  law,  where  it  is 
neither  presented,  Mr  suit  brought  thereon, 
within  six  years  from  its  date,  the  right  of 
action  is  barred  by  statute." 

From  the  diredted  verdict  plaintiffs  appeal, 
and  by  their  exception  raise  one  question: 
When  did  the  statute  of  limitations  begin  to 
run  on  the  checks  Issued;  the  checks  being 
Issued  before  the  Negotiable  Instruments  Act 
of  1914  was  passed?  The  exception  Is  over- 
ruled. His  honor  was  correct  in  directing 
a  verdict  for  the  defendant  under  all  the 
evidence  and  circumstances  in  the  case.  A 
check,  when  issued,  must  be  presented  for 
payment  within  a  reasonable  time,  and  be- 
fore statute  of  limitations  expired.  A  delay 
of  over  six  years  Is  unreasonable,  and  the 
bar  of  the  statute  is  complete.  The  accounts 
for  which  checks  were  given  were  barred  by 
the  statute  of  limitations.  There  is  no  proof 
that  checks  were  accepted  in  payment,  but 
unexplained  delay. 

A  differing  result  would  cause  the  survivor 
to  suffer,  hi  that  he  would  have  to  pay  the 


whole,  instead  of  his  part    Neither  in  law 
nor  in  morals  should  he  be  reQuiied  to  do  aa 
The  judgment  is  affirmed. 

GABY,  O.  J.,  and  HYDBIGE,  FBASEB. 
and  GAGE,  JJ.,  concur; 


(114  S.  C.  823) 

NOLF  et  «l.  V.  PATTON  et  al.    (No.  10447.) 

(Supreme  Court  of  South  Carolina.    June  28^ 

1920.) 

1.  Death  €=»5— Party  aKIegIng  survivorship  hat 
burden  of  proof. 

In  action  between  heirs  of  a  husband  and 
wife  who  perished  in  tbe  same  fire,  the  hus- 
band's heirs,  having  alleged  that  he  survived 
his  wife,  had  burden  of  so  proving. 

•         •     • 

2.  Evidence  ^=»9I  —  Plaintiff  has  hurdea  of 
proving  allegations  of  complaint. 

Generally  the  plaintiff  has  the  burden  of 
sustaining  the  allegations  of  his  complaint. 

3.  Death  ^=s>fr— Evideaoo  held  to  show  wife 
survived  husband* 

.  In  action  between  the  heirs  of  a  husband 
and  wile  perishing ,  in  the  same  fire,  where  it 
was  alleged  that  tbe  husband  survived  wife, 
evidence  ^{d  to  sustain  verdict  for  the  wife's 
heirs. 

4.  Appeal  and  error  <s»273(l)— Exoeptloa  aof 
containing  oompleta. assignment  of  error  not 
considered. 

Exception  which  does  not  contain  within  it- 
self a  complete  assignment  of  error,  as  required 
by  Supreme  Ck>urt  Rule  6,  §  6  (90  S.  B.  vil), 
will  not  be  considered  on  appeaL 

Appeal  from  Common  Pleas  (circuit  Court 
of  Barnwell  County ;  John  S.  Wilson,  Judge. 

Action  by  John  Nolf  and  others  against 
John  Patton  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  appeaL    AfQrmed. 

Following  are  the  exceptions  referred  to 
in  opinion: 

Ezceptions.  . 

(1)  That  his  honor  erred  in  charging  the  jury 
that  the  burden  was  on  plaintiffs  to  prove  that 
Ralph  Nol^was  the  surviTor,  the  enror. being 
that  if  plaintiffs  proved  either  that  Ralph  Nolf 
was  the  survivor  or  that  Ralph  Nolf  and  his 
wife  died  at  tbe  same  time,  in  which  event  she 
could  not  inherit  from  him,  the  plaintiifs  would 
be  entitled  .to  recover. 

(2)  That  his  honor  erred  in  charging  the  de- 
fendants'  first  and  fourth  requests  of  charge, 
without  having  charged  the  jury:  **And  in  tbe 
absence  of  such  proof  the  rights  of  property  as 
by  succession,  etc*,  are  to  be  settied  on  tbe 
theory  that  all  died  at  the  same  time.**    . 

(8)  That  his  honor  erred  in  charging  the  de- 
fendants' sixth  and  ninth  requests  of  charge, 
the  error  being  in  requiring  the  plaintiffs  to 
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establish  swrthrorship;  the  law  being  that  in 
the  absence  of  proof  as  to  snnrivorship  the 
rights  of  property  as  by  succession  are  to  be 
settled  on  the  theory  that  all  died  at  the  same 
tinte,  and  in  snch  event  the  wife  conld  not  in- 
herit from  the  hosband,  nor  the  husband  from 
the  wife. 

(4)  That  his  honor  erred  in  the  outset  in  his 
charge  to  the  jury;  ''This  is  a  case  of  where 
the  whole  family  was  wiped  out— husband,  wife, 
and  child.  Both  sides  claim  that  the  house  was 
burned  down  and  that  the  bodies  were  burned. 
I  don't  know  whether  it  was  the  act  of  some 
criminal,  or  what;  I  don't  know;  but' anyway 
this  is  certainly  a  very  sad  case  to  try"— thereby 
intimating  to  the  Jury  that  the  burning  of  the 
Nolf  home  might  have  been  the  act  of  some 
criminal,  which  was  prejudicial  to  the  plain- 
tiffs upon  the  theory  that  if  a  criminal  com- 
mitted the  act  the  husband  would  in  all  likeli- 
hood have  been  first  assaulted^  and  leaving 
the  jury  to  infer  from  such  intimation  that  the 
wife  survived,  whereas  in  truth  and  fact  there 
is  not  a  particle  of  evidence  in  the  case  to  sus- 
tain such  theory,  and  his  honor  erred  in  so 
stating  to  the  jury,  which  ^was  never  corrected 
in  his  charge  as  a  whole. 

(5)  That  his  honor  erred  in  charging  tb« 
first,  second,  third,  fourth,  fifth,  and  sixth  re- 

'  quests  of  charge  submitted  by  defendants'  coun- 
sel, and  that  by  so  doing  his  honor  intimated 
and  so  diarged  the  jury  that  the  plaintiffs  must 
prove  their  case  by  the  preponderance  of  the 
evidenpe,  and  that  he  who  asserts  survivorship 
must  establish  that  fact  by  the  greater  weight 
of  the  evidence;  the  Uw  being  that  in  a  qom- 
mon  disaster  to  which  there  were  no  eyewit* 
nesses  the  jury  was  to  arrive  at  the  question 
of  survivorship  from  the  facts  and  circtim- 
stances  surrounding  the  same,  and  to  render  a 
verdict  from  such  circumstances  surrounding 
the  death  of  the  persons  as  are  in  evidence,  and 
that  a  finding^  or  verdict  that  one  of  the  per- 
sons survived  the  other  may  thereby  be  war- 
ranted as  a  question  of  fact,  though  there  is 
no  direct  or  positive  evidence  ^pon  the  question. 

(6)  That  his  honor,  in  charging  the  plaintiffs' 
first  request  as  follows,  ''Where  the  circum- 
stances surrounding  the  death  of  the  person 
are  in  evidence,  a  finding  or  verdict  that  one 
of  the  persons  survived  the  other  may  thereby 
be  warranted  as  a  question  of  fact,  though  there 
is  no  direct  or  positive  evidence  upon  the 
question,"  charged  the  law  applicable  to  the 
case ;  and  by  charging  the  defendants*  first,  sec- 
ond, third,  fourth,  fifth,  and  sixth  requests  of 
charge,  which  was  not  the  law  applicable  to  the 
case,  he  thereby  destroyed  the  plaintiffs'  \first 
request  of  charge,  which  had  the  effect  of  re- 
versing, annulling,  and  bringing  to  naught  plain- 
tics'  first  request  of  charge. 

(7)  That  his  honor  erred  in  charging  the 
defendants'  seventh,  eighth,  and  tenth  requests 
of  charge,  whereas  his  honor  should  have  charg- 
ed the  jury  that,  under  the  conditions  of  the 
policy,  "if  any  beneficiary  die  before  the  in- 
sured, the  interest  of  such  beneficiary  shall  vest 
ha  the  insured,  unless  otherwise  provided 
herein." 

(8)  His  honor  erred  in  instructing  the  jury 
as  follows:  "Now  here  is  the  form  of  your 
verdict.  If  you  find  for  the  plaintiffs,  that  is, 
if  you  find  that  the  husbalnd  was  the  last  to  die» 


and  survived  the  wife,  your  verdict  wQl  be  on 
this,  'We,  the  jury,  find  for  the  plaintiffs  that 
th^  are  the  heirs  and  distributees  at  law  of 
Qeosge  Ralph  Nolf,  who  was  the  last  survivor 
in  the  common  disaster.'  If  that  is  your  ver- 
dict, sign  your  name,  Mr.  Foreman.  If  you 
find  that  that  is  not  the  case,  but  that  the  wifa 
survived,  say,  'We,  the  jury,  find  for  the  de- 
fendants that  they  are  the  heirs  and  distribu- 
tees at  law  of  Getty  Fatten  Nolf,  who  was  the 
last  survivor  in  the  common  disaster*  '*— in  that 
said  instructions  prohibited  the  jury  from  find- 
ing for  plaintiffs  in  case  they  should  find  both 
parties  died  at  the  same  time  in  the  common 
disaster,  in  which  event  neither  should  inherit 
from  the  other. 

(9)  That  his  honor  erred  In  not  granting 
plaintiffs*  motion  for  new  trial,  for  the  reason 
that  there  was  no  evidence  in  the  case  from 
wbich  an  inference  could  be  drawn  that  the 
disaster  was  committed  by  a  criminal,  or  that 
Half  Nolf  was  murdered,  or  that  his  wife  sur- 
vived him. 

(10)  That  his  honor  erred  in  not  granting 
plaintiffs'  motion  for  a  new  trial,  for  the  rea- 
son that  there  was  not  sufficient  evidence  ad- 
duced on  the  part  of  the  defendants  from 
which  it  could  be  inferred  that  Qetty  Fatten 
Nolf  survived  Half  Nolf. 

(11)  That  his  honor  erred  in  not  granting 
plaintiffs'  motion  for  a  new  trial,  for  the  rea- 
son that  there  was  not  sufficient  evidence  to 
warxant  a  finding  in  favor  of  the  defendants. 

<12)  That  hift  honor  erred  in  not  granting  a 
new  trial,  for  the  reason  that  the  verdict  of 
the  jury  was  not  responsive  to  the.  ruling  of 
law  by  his  honor,  in  that  the  jury,  in  order  to 
find  that  Getty  Fatten  Nolf  survived  Balph 
Nolf,  had  to  presume  that  the  said  Ralph  Nolf 
was  murdered,  whereas,  under  the  well-settled 
pcindples  el  law,  murder  .cannot  be  presumed. 

J.  O.  Fatterson,  Jr.,  of  Barnwell,  for  ap- 
pellants. 

Harley&Blatt  and  Charles  Carroll  Simms, 
all  of  Barnwell,  for  respondents. 


GART,  C.  J.    Th6  following  statement  of 
the  facts  appears  In  tbe  record: 

"This  action  was  comm^oed  April  14,  1919, 
by  the  above^-named  plaintiffs,  who  are  the 
father,  brothers  and  sisters,  nieces  and  nephews 
of  George  Ralph  Nolf;  the  defendants  being 
brothers  and  sisters  ox  Getty  Fatton  Nolf,  the 
wife  of  the  said  George'  Ralph  Nolf.  On  De- 
cember 7,  1917,  in  the  early  morning,  between 
4  and  5  o'clock,  the  house  in  which  the  said 
George  Ralph  Nolf  and  his  wife  and  baby  re- 
sided was  destroyed  by  tte,  and  the  said  George 
Ralph  Nolf  and  his  wife  and  baby  were  burned 
to  death  and  beyond  recognition  in  the,  said 
conflagration.  The  house  was  a  four-room 
house  with  an  'L'  on  the  bade  in  which  was 
located  the  kitchen  with  a  piazza  on  the  tu 
The  back  ro9m  on  the  main  body  of  the  house 
was  the  dining  room;  the  other  back  room  in 
the  main  body  of  the  house  was  the  bedroom 
of  Mr.  Nolf.  and  his  wife  and  baby,  which 
opened  into  the  dining  room.  After  the  house 
had  burned  down  and  had  cooled  off  sufficient  to 
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make  a  search  for  the  bodies  of  the  Nolf  famOy, 
tiie  wife  and  baby  were  found  in  the  kitchen 
near  the  stove;  the  body  of  Mr.  Nolf,  the 
husband,  was  found  in  the  door  leading  from 
the  said  bedroom  into  the  dining  room. 

"That  the  said  George  Ralph  Nolf  left  a 
personal  estate  consisting  of  $3,440.80  life  in- 
surance policy,  $851.07  in  a  bank  at  Marion,  and 
fln  automobile  which  since  his  death  sold  for 
$760,  aggregating  the  sum  of  $7,080.73.  That 
A.  L.  Lowman  and  John  Nolf  were  duly  ap- 
pointed administrators  upon  the  estates  of 
George  Nolf  and  his  wife,  Getty  Patton  Nolf. 
The  complaint  alleged  the  plaintiffs  to  be  the 
heirs  and  distributees  at  law  of  the  said  George 
Ralph  Nolf,  and  that  his  wife  and  baby  pre- 
deceased him.  The  defendants'  answer  denies 
the  allegations  of  the  complaint  and  demands 
strict  proof  thereof,  further  alleging  that  the 
wife  of  the  said  George  Ralph  Nolf  survived 
him  and  the  said  baby. 

"At  the  close  of  plaintiffs'  testimony  the  de- 
ifendants  moved  for  a  nonsuit,  which  motion 
was  refused.  The  defendants  put  up  their  evi- 
dence, and  at  the  close  of  all  the  evidence,  the 
defendants  moved  for  a  direction  of  a  verdict  on 
the  sam^  grounds  as  made  in  the  motion  for  a 
nonsuit,  which  motion  was  refused.  The 
fplaintiffs  then  moved  the  court  for  n  direction  of 
a  verdict  upon  the  grounds  as  stated  in  the 
record,  which  was  refused,  the  case  was  sub- 
•mitted  to  the  Jury,  and  the  jury  found  for  the 
defendants,  and  the  plaintiffs  now  ask  that 
judgment  be  reversed  upon  exceptions  herein 
r€et  out.  That  at  the  commencement  of  the 
cause,  and  before  any  evidence  was  adduced,  it 
-was  agreed  that  the  equitable  distribution  of 
the  assets  be  left  to  future  administration  ac- 
cording to  law,  and  the  only  question  to  be  de- 
.dded  by  the  jury  was  that  of  title  to  the 
property,  including  the  question  of  survivor* 
ahip.- 

[1,2]  The  first  question  that  will  be  con- 
sidered is  whether  there  was  error  on  the  part 
4it  his  honor,  the  presiding  Judge,  in  ruling 
that  the  burden  rested  upon  the  plaintiffs  to 
prove  that  George  Ralph  Nolf  survived  his 
wife.  The  complaint  so  alleges,  and  the 
general  rule  is  that  it  is  incumbent  upon  the 
plaintiff  to  sustain  the  allegations  of  his 
complaint.  There  is  nothing  in  the  case  of 
PcAl  y.  Bafl,  Gheves,  Eq.  99,  upon  which  the 
appellants  rely,  inconsistent  with  that  prin- 
ciple. 

The  next  question  to  be  determined  is 
whether  the  verdict  of  the  Jury  was  a  rea- 
-sonable  inference  from  the  testimony.  It 
was  admitted  that  O.  T.  Newton,  a  witness 
for  the  plaintiffs,  If  present,  would  swear  as 
follows? 

"That  upon  arriving  at  the  scene  deponent 
found  that  the  bouse  was  on  fire,  and  that  the 
«aid  fire  had  started  in  the  kitchen,  and  when 
deponent  reached  the  premises  the  kitchen  was 
BO  far  consumed  by  the  fire  that  it  was  im- 
possible for  any  one  to  enter  said  kitchen,  and 
that  said  fire  at  this  time  was  spreading  into 
^he  main  body  of  the  house,  which  was  burning 
\yery  rapidly;  that  deponent  found  Mr.  Ralph 


Nolf  lying  in  the  door  of  the  bedroom  leading 
into  the  dining  room,  and  that  he  was  burned 
beyond  recognition;  that  deponent  also  found 
Mrs.  Nolf  with  her  baby  in  her  arms  in  the 
kitchen  near  the  cooking  stove,  and  that  she 
and  said  baby  were  likewise  burned  beyond 
recognition." 

C.  M.  Pantall,  another  witness  for  plain- 
tiffs, thus  testified: 

"After  the  house  had  burned  down  Mr.  Nolf 
was  found  lying  just  outside  of  the  bedroom 
door  which  leads  into  the  dining  room.  We 
found  Mrs.  Nolf  and  the  baby  in  the  kitchen. 
The  wife  and  baby  were  lying  on  their  faces; 
the  baby  was  in  its  mother's  arms.  When  I 
reached  the  fire  it  had  about  practically  half 
burned  the  kitchen;  it  had  made  a  big  headway. 
When  I  first  went  in 'the  front  door  there  was 
a  pillow  laying  in  the  middle  of  the  front  room 
and  it  was  on  fire,  and  I  threw  it  out.  The 
whole  thing  was  a  mystery.  I  cannot  account 
for  the  pillow  being  on  fire;  there  were  no 
sparks  flying  at  that  time  and  none  of  the 
ceiling  was  falling  in  at  that  time.  The  house 
was  80  full  of  smoke  I  could  not  hardly  stay  in 
there.  I  had  to  get  out  as  quick  as  I  could  or 
I  would  have  suffocated. 

**The  Court:  In  what  direction  was  the  wind 
blowing;  was  it  blowing  from  the  kitchen  to 
the  body  of  the  house,  or  how  was  it  blowing? 
A.  Tes,  sir;  it  was  blowing  right  over  the  body 
of  the  house." 

H.  P.  Anderson,  another  witness  for  plains 
tiffs,  testified: 

'*The  fire  burned  from  the  kitchen  into  the 
main  part  of  the  house.  It  burned  from  the 
kitchen  to  the  dining  room  and  then  to  the 
two  main  rooms.  It  burned  pretty  fast.  Mr. 
Nolf  was  right  in  the  dining  room  door  and 
his  head  was  facing  towards  his  bedroom.  The 
house  had  sills.  The  sills  were  not  consumed 
in  the  fire,  but  were  charred.  Mr.  Ralph's  body 
was  close  to  the  sill  leading  to  his  bedroom 
where  his  body  was  found.  I  saw  blood  and 
brains  there  on  the  edge  of  the  siU." 

Dr.  J.  G.  Wooley,  witness  for  the  defend- 
ants, testified: 

"On  examination  of  the  bodies  I  could  not 
find  anything  except  on  the  bead  of  the  father. 

"The  Court:  He  was  not  burned  otherwise, 
Doctor? 

"Witness  (continuing):  Oh,  yes;  I  could  not 
find  any  evidence  of  injury  or  contusion  though, 
or  anything  like  that,  except  the  skull  of  the 
father  was  practically  burned  off  of  the  portion 
of  the  head,  but  on  the  right  back  portion  of  the 
head,  just  about  here  (indicating),  there  was  an 
indentation  of.  about  an  inch  thick,  I  would  say. 
It  was  about  an  inch  deep  to  the  best  of  n^ 
judgment,  it  was  a  burned  hole,  with  a  por- 
tion of  his  skull  pushed  into  the  burned  sub- 
stance of  the  brain.  That  hole  was  about  an 
inch  in  diameter,  and  had  the  appearance  of 
having  been  made  by  some  blunt  instrument, 
similar  to  the  head  of  a  hatchet  or  hammer,  X 
would  say. 

"Q.  State  whether  or  not  that  place  in  the 
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skull  that  yon  saw  coald  have  been  made  by 
something  falling  on  Mr.  NolTs  head?  A. 
From  the  position  of  his  body  it  could  not  have 
happened  that  way.  He  was  lying  on  his  back 
and  that  fracture  was  in  the  back  of  the  head 

^""•uttere  My  other  reason  why  a  scantling  n-  Evidence  «=>44I(5)-Mortoaae  held  not  to 
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of  that  kind  of  falling  timber  did  not  make  it? 
A.  If  it  had  been  made  after  the  skull  was 
burned  off,  you  would  have  had  a  different  ap- 
pearance of  the  skull.  When  the  skull  was 
burned  it  left  the  membrane  pretty  well  intact, 
and  if  a  piece  of  timber  had  fallen  on  him.  It 
would  not  have  made  a  round  depression,  but  it 
would  have  torn  it  out  in  some  way  or  other, 
and  it  would  not  have  been  smooth  and  round  as 
it  was.    It  had  a  smooth  and  round  appearance. 

"Q.  Oould  a  piece  of  wood  have  made  such 
a  depression  as  you  found  on  his  head?  A. 
No,  sir;  not  after  his  death. 

*'Q.  State  whether  or  not  from  your  examina- 
tion that  was  made  before  he  was  burned?  A. 
Yes,  sir.  That  is  my  impression  of  it;  it  was 
made  before  he  was  burned.  That  is  my 
opinion.*' 

Mrs.  Myrtle  Lowman,  a  witness  for  the 
defendants,  testified: 

*'My  sister  had  some  nice  silverware,  cream 
and  sugar  dishes,  knives  and  forks,  and  aU  kinds 
of  nice  silverware;  they  were  never  able  after 
the  fire  to  find  any  of  that  silverware.  They 
found  some  knives,  but  they  were  not  the 
silver  knives.  Sometimes  Mr.  and  Mrs.  Nolf 
and  the  baby  occupied  the  same  room  and  some- 
times they  slept  in  different  rooms.  When  he 
worked  hard  she  would  take  the  baby  off  in 
another  room  so  that  he  could  get  his  rest, 
and  they  would  sometimes  occupy  separate 
rooms  and  beds.  In  the  winter  time  they  were 
more  apt  to  sleep  together  than  in  the  summer 
time." 

[3]  The  foregoing  testimony  shows  that  it 
was  not  necessary  to  resort  to  conjecture, 
which  is  an  unsatisfactory  manner  of  deter- 
mining  such  issues  (Pell  v.  Ball,  Cheves,  Eq. 
99);  but,  on  the  contrary,  shows  that  the 
verdict  of  the  lury  was  sustained  by  the 
testimony. 

[4]  We  have  not  considered  those  ezceiH 
tions  that  violate  Rule  6,  §  6,  of  the  Su- 
preme Coxat  (90  S.  E.  vil),  which  provides 
that — 

**Each  exception  must  contain  within  itself  a 
complete  assignment  of  error,  and  a  mere  ref- 
erence therein  to  any  other  exception  then  or 
previously  taken,  or  request  to  charge,"  will 
not  be  considered. 

The  exceptions  which  we  have  not  discuss- 
ed fail  to  assign  any  error  prejudicial  to 
the  rights  of  the  appellants. 

Aflbmed. 

HYDRIGK,  WATTS,  ERASER,  and  GAGE, 
JJ.,  conicur. 


cover  subsequent  advance  to  mortgagor  un- 
der parol  agreement. 

Where  defendant  gave  a  real  estate  mort- 
gage to  secure  an  advance,  and  the  parties 
bad  subsequently  by  parol  agreed  that  the 
mortgage  was  to  secure  a  further  advance,  the 
mortgage  was  valid  in  securing  the  balance  due 
upon  the  original  advance  only. 

2.  Mortgages  «=>486— Mortgagee  held  entitled 
to  Judgment  for  further  advance  under  parol 
agreement  not  secured  by  mortgage. 

In  an  action  to  foreclose  a  mortgage  se- 
curing an  unpaid  balance,  and  also  to  secure 
a  further  advance  made  under  a  parol  agree- 
ment, plaintiff  held  entitled  to  an  order  for 
judgment  for  such  further  advance,  notwith- 
standing that  it  was  not  secured  by  the  mort- 
gage. 

3.  Appeal  and  error  9s»566— Allowanoo  of  re* 
spondent's  amendments  not  error  because  ap- 
pellant compelled  to  print  entire  record. 

Where  respondent  has  procured  trial  court 
to  allow  amendments  to  the  case  on  appeal,  that 
iM;)peUant  has  thereby  been  compelled  to  have 
the  entire  record  printed  does  not  show  er- 
ror, where  the  else  of  the  record  has  been  en- 
larged by  appellant's  failure  to  comply  with 
rule  6,  section  8  (90  S.  E.  vii),  requirmg  amend- 
ments to  be  incorporated  ia  their  proper  place. 

Appeal  from  Gommon  Pleas  Circuit  Court 
of  Chesterfield  County ;  Ernest  Moore,  Judge. 

Action  by  D.  J.  McLaurin  against  J.  R. 
Eddlns  to  foreclose  a  mortgage.  Decree  for 
defendant,  and  plaintiff  appeals.  Sustained 
in  part  and  dismissed  in  part 

The  decree  of  the  trial  court  was  as  fol- 
lows: 

This  was  an  action  to  foreclose  a  real  es- 
tate mortgage  given  by  def^dant  to  plaintiff 
for  $437.60,  dated  February,  15,  1913,  and  due 
December  1,  1913,  with  interest  after  maturity 
at  6  per  cent,  per  annum. 

The  defendant  made  answer,  and  the  matter 
was  referred  to  B.  J.  Douglass  as  special  ref- 
eree, who  has  reported  his  findings  and  con- 
clusions to  the  court,  to  which  the  defendant 
has  excepted.  It  appears  from  the  evidence 
that  this  note  was  originally  given  for  an  in- 
debtedness then  existing,  and  all  of  which  was 
afterward  paid  except  $41.82,  which  is  still 
due  and  owing  thereon. 

The  plaintiff,  however,  contended  that  sub- 
sequent to  such  pajrment  pro  tanto  the  parties 
had  verbally  agreed  between  themselves  that 
this  mortgage  should  stand  as  security,  not 
only  for  the  balance  still  due,  but  also  for  an 
additional  debt  subsequenUy  incurred. 

The  defendant  denied  such  agreement,  and 
it  is  not  claimed  by  the  plaintiff  that  there  was 
any  writing  to  evidence  the  same,  but  that  it 
was  merely  a  parol  agreement. 
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The  referee  held  that  there  was  a  parol 
agreemoit  that  the  eaid  mojitgage  should  se- 
•cure  adTances  for  the  year  1914  only,  and 
•that  there  ia  a  balance  due  under  such  parol 
agreement,  which  he  concluded  was  secured  by 
•the  original  real  estate  mortgage,  of  $250.42, 
with  interest  from  the  year  1915  at  6  per  cent.; 
but  for  the  years  1915  and  1916  that  there 
was  no  parol  agreement  that  the  said  mortgage 
ehould  secure  advances  for  those  years. 

The  complaint  does  not  allege  that  the  said 
real  estate  mortgage  secures  any  debt  that 
might  thereafter  be  contracted,  but  seeks  the 
foreclosure  of  a  mortgage  given  by  defendant 
to  plaintiff,  dated  February  16, 1913,  for  $437.- 
•60,  due  December  1,  1913,  with  interest  after 
maturity  at  6  per  cent.  It  might  be  added 
here  that  the  mortgage  calls  for  8  per  cent, 
attorney's  fee  on  the  amount  involved.  After 
hearing  the  pleadings  and  other  papers  in  the 
•case  and  argument  of  counsel,  I  am  of  the 
opinion  that  this  real  estate  mortgage  which 
was  given  to  secure  the  original  debt  of  $437.- 
^0  cannot,  by  a  subsequent  parol  agreement, 
be  so  extended  as  to  cover  other  debts  not 
contemplated  by  the  parties  at  the  time  the 
«ote  and  mortgage  were  given.  See  Lindsay 
V.  Garvin,  81  S.  G.  259,  9  S.  B.  862,  5  L.  R. 
A.  219. 

I,  therefore^  hold  that  there  is  due  on  the 
mortgage  debt  herein  the  sum  of  $41.32,  with 
interest  at  6  per  cent,  from  December  1,  1913, 
together  with  8  per  cent,  thereof  as  attorney's 
fees,  and  that  plaintiff  should  have  an  order  of 
foreclosure  and  sale  accordingly. 

Hanna  k  Htinley,  of.  Chesterfield,  for  ap- 
fpellant, 

M.  J.  Hough,  of  Cbeiterfl^d,  for  respond- 
•ent 

GARY,  G.  J.  This  is  an  action  to  foreclose 
A  mortgage.  The  facts  are^  stated  ip.  the  de- 
cree of  his  hcmor,  the  circuit  Judge,  which 
-will  be  r^orted,  except  .the  formal  part 
thereof. 

[1]  The  first  question  to  be  decided,  is: 

"Was  the  drcuit  court  in  error  in  holding 
that  the  mortgage  could  only  secure  the  bal- 
ance of  the  debt,  at  the  end  of  1913?' 

In  their  printed  argument  the  appellatit's 
-attorneys  say: 

''We  are  aware  that  Undsay  y.  Garvin,  31 
S.  C.  259,  9  S.  E.  862,  5  L.  R.  A.  219,  sustains 
the  circuit  court  on  the  first  question,  unless 
that  case  is  overruled." 

They  have  not  satisfied  this  court  that 
-said  case  should  be  overruled. 
[2]  The  second  question  is: 

"Was  the  circuit  court  in  error  in  holding 
that  irrespective  of  the  mortgage  debt,  the 
f>laintiff  could  not  enter  up  judgment  for  the 
amounts  found  by  the  referee  to  be  due,  vi^ 
4250.42  and  $85.21  and  interest?' 


itt 


Although  the  said  indebtedness  was  not 
secured   by  the  mortgage,  nevertheless  the 


plaintUf  was  entitled  to  en  order  for  judg- 
ment thereon.    Salinas  &  Son  v.  EUls,  26  S. 
G.  337,  2  S.  B.  12L 
[8]  The. last  question  is: 

"Was  the  circuit  Judge  in  error  in  grantin|: 
respondent's  amendments  to  the  'case,'  thereby 
compelling  appellant  to  have  the  enure  rec- 
ord printed?" 

The  size  of  the  record  was  enlar^ged  by 
reason  of  the  fact  that  the  appellant  failed 
to  comply  with  section  8  of  rule  5  (90  S.  B. 
vil),  which  requires  that — 

"In  the  final  preparatibn  of  the  case  for  use 
in  this  court,  where  amendments  have  been 
allowed,  they  must  be  incorporated  at  their 
proper  place." 

The  appeal  is  sustained  as  to  the  second 
question,  but  dismissed  as  to  the  first  and 
last  questions. 

HTDRTCK,  WATTS,  FRASEB,  and  GAGE, 
JJ.,  concur. 


(114  9.  C.  200) 

R.  H.  NESBITT  AUTO  CO.  v.  KIRBY. 

(No.  10436.) 

(Supreme  Gourt  of  South  C^roHna.    June  28^ 

1920.) 

1.  Judgment  ^»748— Validity  of  mftrtoage  Is- 
volved  in  Judoment  In  dalm  and  delivery 
brought  by  mortgagee. 

An  action  in  claim  and  delivery^ is  ordi- 
narily a  simple  action  for  possession,  but  when 
the  right  of  the  plaintiff  is  based  upon  a  mort- 
gage, then  the  validity  of  the  mortgage  ts  nec- 
essarily involyied,  and  a  judgment  for  tbe  plain- 
tiff for  tbe  possession  necessarily  includes  a 
judgment  that  the  mortgage  is  valid. 

2.  Judgment  ^=»649— No  res  adjudlcata  In  ab- 
senoe  of  Judgment 

Where  the  record  does  not  show  that  thete 
was  a  judgment  in  a  prior  proceeding,  thert 
can  be  no  res  adjudicate. 

Appeal  from  Gommon  Pleas  Gircuit  Oontt 
of  Union  Ck>unty ;  S.  W.  G.  Shipp,  Judge. 

Action  by  the  R.  H.  Nesbitt  Auto  (Com- 
pany against  J.  B.  Kirby,  trading  and  doing 
business  under  the  name  and  style  of  the 
Union  Plumbing  &  Electric  GOmpany.  Judg- 
ment for  plaintiff,  and  defendant  appeals, 
lieversed  and  remanded. 

Macbeth  Young,  of  Union,  for  appellant 
J.  Gordon  Hughes,  of  Union,  for  refiix>nd- 
ent 

ERASER,  J.  The  plaintiff  sold  to  the  de* 
fendant  an  automobile  truck  part  cash  and 
part  credit.  The  credit  portion  was  secured 
by  notes  of  the  defendant  and  a  chattel  mort- 
gage of  the  truck.  Tbe  defendant  paid  two 
of  the  notes,  and  then  made  default  in  the 
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IMiymieiits  of  the  other  notes.  The  plaintiff 
brought  an  action  in  claim  and  delivery^ 
claiming  the  possession  under  his  mortgage. 
The  defendant  surrendered  the  possession 
of  the  truck,  which  the  plaintiff  sold  to  fore- 
idose  his  mortgage.  The  truck  was  brought 
in  by  the  plaintiff  for  $75,  and  resold  by  the 
plaintiff  for  $663.  The  plaintiff  gave  the  de- 
fendant credit  for  the  resale  price,  and 
brought  this  action  for  $172.28,  the  balance 
due  on  the  notes.  To  this  action  for  the 
balance  the  defendant  set  up  fraud  in  the 
original  sale.  The  plaintiff  set  up  the  former 
action,  and  claimed  that  the  defendant  is 
estopped  by  the  former  action  from  now  call- 
ing in  question  the  validity  of  the  mortgage. 
The  presiding  judge  sustained  the  plaintiff's 
claim,  and  held  that  the  defendant  was 
bound  to  sot  up  this  defense  in  the  former 
action,  and  Is  now  estopped.  The  term  **re8 
ad  judicata"  was  not  used,  but  that  is  the 
meaning  of  it 

[1,21  An  action  in  claim  and  delivery  is 
ordinarily  a  simple  action  for  possession, 
but  when  the  right  of  the  plaid  tiff  is  based 
upon  a  mortgage,  then  the  validity  of  the 
mortgage  is  •  necessarily  involved.  If  the 
mortgage  is  fraudulent,  it  is  void,  and  no  ti- 
tle can  be  derived  from  it.  A  judgment  for 
the  plaintiff  for  the  possession  necessarily 
includes  a  judgment  that  the  mortgage  is 
valid.  The  record  in  this  cfise  (we  are  bound 
by  the  record)  does  not  show  that  the  action 
for  claim  and  delivery  proceeded  to  judg- 
ment. The  record  only  shows  that  an  action 
was  brought,  and  the  defoidant  surrendered 
the  possessilon  and  made  default  The  rec^ 
ord  does  not  show  that  there  was  a  judg- 
ment, and  of  course  If  there  was  no  judg- 
ment  there  can  be  no  res  adjudlcata.  If  the 
plaintiff  had  taken  a  judgment,  his  idea 
would  have  been  sustained.  The  plaintiff  not 
having  made  it  appear  that  there  was  a  judg- 
ment, his  plea  cannot  be  sustained.  This  is 
the  only  question  that  it  is  proper  to  consider 
in  this  appeal. 

The  judgment  Is  reversed,  and  the  case  is 
remanded  for  a  new  trial. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
OAGfi,  JJ.,  concur. 


•(U4  S.  0.  176) 

CQOLEY  V.  ANDERSON  COUNTY. 
(No.  10444.) 

<Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

Biidgei  ^s»4«(8)^W1iere  evidence  tendf  to 
support  allegatieiis  as  to  negllgenee,  ease  li 
properiy  submitted  to  the  Jury. 

Where  testimony  tended  to  support  the 
^complaint,  alleging  negligeoce  and.  mismanage- 
ment in  the  construction  and  maintenance  of  a 


bridge,  resulting  in  an  accident,  the  caae  was 
properly  submitted  to  the  Jury. 

Appeal  from  Conunon  Pleas  Circuit  Court 
of  Anderson  County ;  J.  W.  De  Yore,  Judge. 

Action  by  Jobn  T.  Cooley  against  Anderson 
Comity.  From  a  judgment  for  plaintiff,  de- 
fendant's motion  for  nonsuit  having  be^ 
oYerruled,  defendant  appeals.    AfDrmed. 

J.  S.  Acker  and  Watkins  &  Prince,  all  of 
Anderson,  for  appellant. 
A«  H.  Dagnall,  of  Anderson,  for  respondent 

GARY,  C.  J.  The  following  statement  ap- 
pears in  the  record: 

'*The  complaint  in  this  action  was  filed  March 
5,  1919,  on  a  cause  of  action  for  damages  in 
the  sum  of  $250  alleged  to  have  been  caused 
by  the  carelessness,  negligence,  and  misman- 
agement of  the  defendant,  its  officers,  agents, 
servants,  and  employes,  in  constrticting  a  cer- 
tain bridge  and  public  highway  in  the  coun- 
ty of  Anderson,  in  that  said  bridge  was  not 
wide  enough  to  entirely  span  the  drain  to  be 
covered,  there  remaining  a  small  hole  between 
the  bridge  and  the  highway,  and  that  there- 
after the  dirt  in  the  public  highway  immediately 
adjacent  to  said  bridge  caved  in,  leaving  a 
small  open  space  between  the  bridge  and  the 
highway,  and  the  defendant,  its  officers,  agents, 
servants,  and  employes,  carelessly,  Negligently, 
and  by  mismanagement  allowed  said  bridge 
and  highway  to  remain  in  such  defective  and 
unsafe  condition,  and  carelessly  and  negligently 
and  by  mismanagement  failed  to  repair  said  de- 
fective bridge  and  highway  after  the  defend- 
ant had  notice  of  the  said  open  space,  or  hole, 
between  the  bridge  and  the  highway,  and  of  the 
defective  condition  of  said  highway  and  bridge; 
and,  if  the  defendant  did  not  know  that  said 
bridge  and  highway  was  unsafe,  it  should  and 
would  have  had  notice  of  it  upon  the  exercise 
of  ordinary  diligence  and  reasonable  care.  That 
plaintiff  was  not  carrying  more  than  the  usual 
load.  The  complaint  also  alleged  that  the  plain- 
tiff did  not  in  any  way  by  any  act  bring  about 
said  injuries  and  damages,  nor  did  plaintiff 
negligently  contribute  thereto,  nor  did  the  wag- 
on in  which  plaintiff  was  riding  exceed  the  ordi- 
nary weight.  The  answer  was  a  general  denial. 
The  case  resulted,  upon  the  trial  by  Judge 
De  Yore  and  a  jury,  in  a  verdict  for  plaintiff 
for  $175." 

The  defendant  made  a  motion  for  a  nonsuit 
which  was  refused.  The  defendant  appealed 
upon  exceptions  which  raise  two  questions: 
(1)  Was  there  evidence  of  negligence  on  the 
part  of  Anderson  county?  (2>  Was  the  plain- 
tiff guilty  of  contributocy  negligence. 

There  was  testimoH(f  traiiding  to  sustain  the 
allegations  of  the  complaint,  and  the  case 
was  properly  submitted  to  the  jury. 

Affirmed.. 

HTDftICK,  WATTS,  FRASER,  aiid  GAGE, 
JJ.,  concur. 


4k=»For  otHex'  cases  see  same  topic  and  KBY-NTTMlBSOa  hi  aU  Key-Ilttmbered  Dlgesu'and  Indeies 
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Ex  parte  SCURRY.     (No.  10453.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

Habeas  oorpos  «=s>99(4)— Judgment  awarding 
custody  of  infant  to  motiier,  convicted  of  iar- 
oeny,  erroneous. 

In  a  proceeding  by  a  father  in  habeas  cor* 
pus  to  determine  right  to  the  possession  of 
children,  held,  that  court  erred  in  awarding  the 
custody  of  the  children  to  the  mother,  where 
it  appeared  that  she  had  been  convicted  of  lar- 
ceny, and  that  the  physical  well-being  of  the 
children  would  be  much  better  with  the  father 
than  with  the  mother. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  Comity ;  Edward  Mclver,  Judge. 

Petition  by  James  Scurry  in  habeas  corpiis 
to  determine  the  right  to  the  possession  of 
children.  From  a  judgment  awarding  custo- 
dy of  the  children  to  their  mother,  petitioner 
appeals.     Reversed. 

Cole  L.  Blease  and  Paul  A.  Cooper,  both 
of  Columbia,  for  ai^llant 

De  Pass  &  De  Pass,  of  Columbia,  for  re- 
spondent 

FRASER,  J.  This  is  a  proceeding  in  ha- 
beas corpus  to  determine  the  right  to  the 
possession  of  the  four  children  of  the  peti- 
tioner and  respondttit  The  parties  to  these 
proceedings  charge  each  other  with  serious 
immorality. 

While  there  are  suspicious  circumstances 
against  the  petitioner,  there  is  no  satisfac- 
tory proof.  The  respondent  has  been  con- 
victed of  larceny.  The  respondent  would  not 
live  with  the  petitioner,  and  care  for  his 
household  herself,  nor  would  she  allow  his 
sister  to  live  with  the  petitioner  in  peace. 
The  petitioner  then  went  for  his  mother,  but 
she  was  under  contract  of  service  to  another, 
but  promised  to  come  to  her  son  as  soon  as 
her  contract  expired.  In  the  meantime  there 
was  no  one  to  take  care  of  his  house,  and 
the  petitioner  aslsed  advice  of  the  magistrate, 
and  was  told  that  he  had  the  right  to  employ 
a  housekeeper,  and  he  did  employ  a  woman 
to  keep  his  house  until  his  mother  could 
come.  This  housekeeper  stayed  in  his  house. 
There  is  no  other  evidence  agaihst  him,  except 
the  unsupported  statement  of  another  woman, 
who  charged  the  petitioner  with  immorality. 
This  other  wonmn  was  a  kinswoman  of  the  re- 
spondent, and  she  was  unquestionably  bad. 

The  mother  has  been  adjudged  to  be  a 
thief.  There  are,  at  best,  only  suspicious 
cii*cumstances  and  the  onaupported  statement 
of  a  had  woman  against  the  petitioner.  It 
appears,  therefore,  that  so  Car  as  the  moral 
surroundings  are  concerned,  while  not  ideal 
in  either  case,  they  are  probably  better  with 
the  father  than  with  the  mother.  The  past 
has  shown  that  the  physical  well-being  of  the 


children  is  much  better  with  the  father  than 
with  the  mother.  While  they  lived  with 
their  father,  they  were  well  supplied  with 
food  and  clothing.  They  have  been  insuffi- 
ciently fed  and  clothed  while  living  with 
their  mother  and  apart  from  their  father. 
It  has  not  been  shown  that  their  mother 
has  the  means  to  provide  for  them.  The 
father  is  making  more  than  $100  per  month 
and  is  able  to  properly  care  for  his  children. 

The  ludgment  of  the  trial  judge,  awarding 
the  custody  of  the  children  to  the  mother,  the 
respondent,  Is  reversed,  and  the  custody  of 
the  children  Is  awarded  to  the  father,  the 
petitioner.  Of  course,  if  the  petitioner  can  be 
shown  in  future  to  be  living  an  inmioral  life, 
sulMsequent  proceedings  may  be  instituted  to 
take  the  children  from  him. 

Judgment  reversed. 

GARY,  0.  J.,  and  WATTS  and  GAGB,  JJ., 
concur. 
HYDRICK,  J.,  did  not  sit 


014  8.  C.  a»7) 

HOPKiNSON  V.  MASON  &  HANGER  CON- 
TRAOTINQ  CO.    (No.  10442.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1020.) 

i.  IMaster  and  servant  ^»286 (2)— Negligence 
heid  for  Jury. 
In  an  action  against  the  employer  of  an  U 
year  old  tffflce  boy  killed  by  being  run  over  by 
employer's  automobile  truck  when  sent  out  to 
deliver  a  message,  case  held  for  the  Jury  on 
the  issues  of  negligence  made  by  the  pleadings 
and  evidence. 

2.  Triai  «=»25l  (8) —Requested  instructien  on 
assumption  of  risic  not  pieaded  properly  re* 
fused. 

Where  defendant  employer  sued  for  death  of 
a  servant  failed  to  plead  assumption  of  risk, 
which  is  an  affirmative  defense,  the  trial  court 
could  not  be  required  to  charge  a  request 
thereon. 

3.  Master  and  servant  ^=»278(2)  —  Evldenee^ 
heid  to  support  verdict  for  death  of  minor 
empioyd. 

Evidence  held  to  support  verdict  in  favor 
of  an  administrator  suing  his  intestate's  em* 
ployer  for  the  death,  supporting  the  specifica- 
tions of  negligence  as  to  deceased,  an  11  year 
old  boy  killed  by  a  truck. 

Appeal  from  Common  Pleas  Circuit  Oowtt 
of  Charleston  County;  Frank  B.  Gary,  Judge. 

Suit  for  damages  by  John  M.  Hopkinaon, 
as  administrator,  etc.,  against  the  Mason  &. 
Uan^w  Contracting  Company,  a  corp<M:ation* 
From  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfiBrmed. 

The  following  testimony  was  offered  for 
the  plaintiff: 
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After  proving  lus  appointment  as  administra- 
tor of  the  deceased,  Mr.  John  M.  Hopkinson, 
decedent's  father,  testified  that  the  deceased 
was  a  little  more  than  11  years  of  age  at  the 
time  of  his  death,  and  that  about  10:80  in  the 
morning  he  had  heard  that  his  little  boy  was 
hurt  and  that  an  automobile  was  waiting  at  the 
gate  for  him;  that  he  went  to  Mason  &  Hanger, 
and  about  the  Texas  Oil  Company  place  he  first 
saw  his  son  in  the  little  Black  Maria  which  was 
bringing  him  down;  that  he  got  out  of  the  au- 
tomobile, and  Dr.  Beckman  out  of  the  police 
wagon,  and  they  met,  and  he  found  his  little 
boy  on  some  cushions  or  blankets  with  his 
head  to  the  front  seat,  and  in  the  machine  a 
policeman,  a  Mr.  Jones,  Dr.  Beckman,  and  the 
chaufiPeur;  he  did  not  come  down  with  them,  and 
be  asked  Dr.  Beckman  if  he  had  his  boy,  and 
he  said,  **Tes;"  he  wanted  to  get  his  wife  word, 
and  she  was  on  the  island;  that  he  took  an 
automobile  and  came  to  town  and  phoned  his 
wife  that  he  was  sick  and  to  come  home;  did 
not  want  her  to  know  that  the  boy  was  sick 
tin  she  got  here;  he  then  got  in  the  Ford  and 
came  to  the  Ghero-Oola  Bottling  Works,  and, 
there  being  no  gasoline  m  the  tank,  he  could 
not  get  down,  and  finally  a  gentleman  came 
along  and  he  brought  him  to  town.  His  wife 
had  left  home,  and  he  went  to  Mason  &  Hanger 
on  Meeting  street  and  got  them  to  *phone  her. 
He  then  went  to  corner  of  King  and  Wentworth 
streets  and  called  Mr.  Way  and  asked  him  to 
get  his  wife,  and  he  then  went  to  the  Boper 
Hospital,  where  his  boy  was.  There  was  no 
doctor  there,  but  the  little  boy  was  there,  and, 
while  Dr.  Beckman  had  come  down  with  the 
little  fellow,  he  was  not  at  the  hospital  taking 
charge  of  him.  He  does  not  know  exactly  what 
time  they  arrived  at  the  hospital  with  him,  but 
he  left  then  about  11  o'clock,  and  the  little  boy 
died  at  2:10,  which  was  only  a  few  hours  after 
the  accident,  as  he  got  run  over  at  10  o'clock. 
Mrs.  Hopkinson  did  not  arrive  before  his  death; 
she  came  in  about  10  minutes  after  his  death; 
his  last  breath  left  him  just  before  she  reached 
iiim.  It  was  Mr.  W.  D.  Jones  who  was  in  the 
4nachine.  The  little  boy  had  been  working 
about  2  months  at  Mason  &  Hanger.  Dr.  Beck- 
'man  came  in  about  a  half  hour  from  the  first 
time  he  arrived  at  the  hospital.  He  left  the 
hospital  to  get  Mr.  Gilliard  to  go  to  the  wharf 
to  bring  his  wife  to  the  hospital. 

Upon  cross-examination  Mr.  Hopkinson  testi- 
<£ed  that  his  boy  was  a  bright  boy;  that  there 
were  hospital  doctors  there,  but  he  did  not  see 
them  looking  after  him ;  that  there  were  nurses 
there;  that  it  did  not  appear  that  they  were  giv- 
ing him  the  usulil  attention  given  a  sick  person: 
that  he  had  never  been  around  a  hospital  much; 
that  there  were  two  or  three  nurses  around 
the  bed,  and  upon  examination  for  the  plaintiff 
he  says  he  did  not  see  them  giving  him  any 
.attention;  that  they  were  around  the  bed  talk- 
ing. 

(Mr.  Hyde,  for  the  defendant,  objected  to  all 
of  this  testimony  as  irrelevant,  upon  the  ground 
that  the  defendant  is  not  chargeable  with  the 
•negligence  of  the  hospital  authorities.) 

The  cross-examination  being  resumed,  the 
witness  stated  that  he  did  not  request  Dr.  Beck- 
man to  attend  the  boy;  that  Dr.  Beckman  was 
•employed  by  Mason  &  Hanger;  and,  upon  being 
examined  for  the  plaintiff,  the  witness  said 
>that  Dr.  Beckman  went  away  and  came  back 


and  was  there  about  30  minutes  before  the  boy 
died,  and  he  repeated  that  the  injury  was  at 
10  o'clock,  and  that  he  died  at  2:10. 

The  next  witness  for  the  plaintiff  was  Mra. 
John  M.  Hopkinson.  She  stated  that  she  was 
the  mother  of  the  little  boy,  who  was  about  11 
years  of  age,  and  that  he  was  a  good  dutiful 
boy;  that  there  never  was  a  better  boy;  that 
he  was  good  and  obedient;  that  every  one  loved 
and  worshipped  him;  that  he  was  smart  and 
bright,  and  saved  his  money;  that  he  was  all  the 
time  saving  money.  She  had  his  picture,  and  it 
was  shown  to  the  jury,  which  was  taken  in  chor- 
ister boy's  robes;  that  he  sang  in  the  choir  at 
Montgomery  in  St.  John's  Episcopal  Church; 
that  he  always  went  to  school;  that  he  was 
working  then  in  the  summer  holidays;  that  Mr. 
Way  christened  him  and  he  was  to  sing  in  the 
choir;  that  Mr.  Way  thought  a  great  deal  of 
him;  that  she  first  heard  of  his  death  some- 
where between  12  and  1;  that  she  was  oq  the 
Isle  of  Palms  spending  the  day»  and  a  street 
car  conductor  said  there  was  a  message  at 
the  office  for  her  to  come  to  town  and  there  was 
no  way  to  get  over  until  the  boat  that  got  here 
at  2  o'clock.  She  caught  that  boat,  and  Mr. 
Gilliard  met  her,  and  they  went  to  the  hospital, 
and  when  she  got  there  her  little  boy  was  al- 
ready dead.  She  had  no  other  boy  except  that 
one;  she  had  no  trouble  whatever  with  him;  he 
had  been  a  Christian  boy  from  babyhood. 
When  they  gave  him  nickels  to  go  to  the  moving 
pictures,  he  would  give  them  to  the  Salvation 
Army  instead  of  going  to  the  moving  pictures. 
He  was  getting  $10  a  week.  They  would  pay 
him  with  a  check,  and  he  would  cash  it  at  the 
drug  store  and  put  the  money  in  the  bank,  and 
would  take  a  dollar  and  buy  her  something, 
and  he  was  so  happy  to  think  on  the  following 
Saturday  night  he  would  draw  $20.  He  vras  to 
quit,  he  said,  on  Saturday,  and  he  would  draw 
$20,  and  was  going  to  draw  his  $86  out  of  the 
bank  and  buy  her  something  pretty;  they  would 
go  to  King  street  and  he  would  buy  so  many 
beautiful  things. 

The  next  witness  for  the  plaintiff  was  Ij.  W. 
Erckle,  who  testified  that  he  lived  in  Columbia; 
that  his  home  was  in  GraniteviUe,  and  was 
employed  in  Columbia;  that  on  August  27, 1918^ 
he  was  employed  by  the  Degnon  Company,  sub- 
contractors of  Mason  &  Hanger  Company,  and 
had  been  at  that  plant  about  four  months;  that 
on  the  27th  of  August  he  was  walking  down 
toward  the  dock  of  the  Degnon  Company;  that 
he  was  walking  along  possibly  80  or  40  feet 
from  hhn;  that  he  saw  this  little  boy  standing 
by  the  roadside,  and  the  little  boy  threw  up 
his  hands  to  signal  for  a  chauffeur  of  a  car  to 
stop;  this  car  stopped  almost  to  a  dead  stand- 
still, and  this  boy  got  up  on  the  truck,  stepped 
up  on  the  truck,  and  attempted  to  get  in  the 
car,  and  at  that  instant  the  chauffeur  shot  the 
juice  to  the  car,  and  this  boy  was  thrown  un- 
der the  wheels  and  was  run  over.;  that  a  num- 
ber of  boys  were  employed  by  Mason  &  Hang- 
er; that  in  ^e  three  months  he  was  there  he 
did  not  see  any  notices  warning  boys  not  to 
ride  on  the  trucks,  and  he  did  not  at  the  time 
know  of  any -such  instructions,  but  afterwards 
he  heard,  but  not  before. 

"Q.  Was  or  not  it  a  common  practice  for  the 
boys  to  ride  on  those  trucks?  (Objected  to. 
A  c(»nmon  practice  would  not  bind  us^) 

**The  Court:     There  are  two   reasons  why 
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the  objectioB  If  oyemiled.  The  first  Is  that  St 
is  responsive  to  the  aUegations  in  the  com- 
plaint, and  even  if  the  allegation  is  not  relevant 
counsel  is  not  in  a  position  to  object  to  testi- 
mony to  establish  the  allegation  in  the  com- 
plaint, and  on  the  other  ground  that  it  is  the 
duty  of  one  who  has  immature  servants  around 
him  to  warn  them  of  the  dangers  that  are  in- 
cident to  their  employment,  and,  as  I  under- 
stand it,  this  testimony  is  supposed  to  be  re- 
sponsive to  that  idea;  that  there  were  imma- 
ture employ^,  and  it  was  the  duty  of  the 
master  to  warn  them  of  the  dangers  incident 
to  their  employment,  and  for  these  two  reasons 
I  overrule  the  objection.  * 

"Q.  I  want  you  to  explain  to  the  Judge  and 
jury  whether  or  not  that  was  not  a  common, 
well-established  practice  for  these  boys  to  ride 
on  the  trucks  up  there?  A.  Yea,  sir;  it  was 
done.  These  boys  were  allowed  to  ride  trucks 
by  M^son  &  Hanger.  Every  one  had  to  hurry. 
It  was  an  everyday  occurrence  for  little  boys 
to  ride  on  the  trucks;  you  could  see  that  every 
day.  The  operations  of  Mason  &  Hanger  were 
carried  on  over  a  very  large  acreage  of  ground, 
and  there  were  great  distances  to  be  traversed 
by  employes." 

On  cross-examination  the  witness  said  he 
went  to  work  with  th»  Degnon  Contracting 
Company  about  May  or  June,  1018,  and  re- 
mained there  three  or  four  months;  does  not 
know  when  Degnon  Company  commenced  to 
work;  he  worked  for  the  Degnon  people,  and 
not  Mason  &  Hanger;  does  not  know  what  in- 
structions Mason  &  Hanger  gave  about  the 
boys  riding  on  the  trucks;  is  not  prepared  to 
say  that  Mason  &  Hanger  did  not  give  instruc- 
tion that  boys  were  not  to  ride  on  the  trucks; 
does  not  know  where  young  Hopkinson  was  go- 
ing when  he  saw  him;  it  was  about  10  o'clock 
in  the  morning;  cannot  say  where  the  truck 
was  coming  from  or  going  to;  indicates  the 
direction  in  which  the  truck  was  going;  the 
cafeteria  was  in  relation  to  the  direction  the 
truck  was  going;  the  main  office  of  Degnon  was 
on  the  left  and  the  cafeteria  on  the  right;  the 
cafeteria  was  about  southeast,  and  the  office 
of  Mason  &  Hanger,  in  which  young  Hopkinson 
was  working,  was  about  80  or  40  feet  away; 
knows  where  the  dock  is;  the  truck  was  not 
going  to  the  dock,  it  was  coming  from  the  dock 
wheh  he  saw  it;  the  eafeteria  is  not  between 
that  office  and  the  dock;  his  duties  at  Degnon 
were  as  a  derk;  was  on  the  office  pay  roU; 
was  employed  in  the  ordnance  department; 
he  checked  cars  and  anything  coming  in  or 
going  out,  some  duties  inside  and  some  outside; 
cars  went  to  different  places;  he  went  out  of 
the  office  sometimes;  not  half  of  his  work,  was 
in  the  office;  they  ran  him  everywhere;  had  to 
relieve  a  man  during  the  day  on  the  dock;  on 
the  day  of  the  accident  he  was  on  his  way  to 
the  dock,  was  on  the  right-hand  side  of  the 
road,  and  the  young  boy  was  on  the  right  side; 
does  not  remember  seeing  any  one  except  the 
man  driving  the  car  and  a  few  people;  saw  no 
one  on  the  right  side  by  him,  nor  on  the  other 
side;  does  not  know  if  these  were  the  only 
persons  on  the  road  who  saw  him;  100  peof 
pie  may  have  seen  it;  he  did  not  see  100  people, 
but  they  could  have  been  there;  when  the  boy 
signaled  t6  the  truck,  the  driver  came  up 
and  apparently  came  to  a  standstill;  that  Is  the 


idea,  apparently  the  truck  came  to  a  stop* 
could  not  tell  from  the  distance  he  was  away 
whether  the  truck  stopped  or  not 

**Q.  So  you  were  some  distance  away,  and 
you  don't  know  whether  the  truck  stopped,  or 
whether  the  young  fellow  got  up  on  the  truck 
before  it  stopped  or  not;  that  is  so;  h^  might 
have  gotten  on  a  moving  truck?  A.  Possibly  it 
was  moving." 

On  the  redirect  examination  the  witness  said 
it  appeared  to  him  that  it  had  stopped.  After 
this  car  had  apparently  stopped,  Leonard  Hop- 
kinson got  up  on  the  car,  saw  him  on  the  car* 
and  in  an  instant  this  chauffeur,  by  shooting 
the  juice  to  the  car,  caused  the  car  to  jump, 
and  this  boy  was  thrown  down  beneath  the 
wheels  and  run  over;  knows  that  the  trucks 
were  owned  by  Mason  &  Hanger. 

Upon  recross-exanination  witness  stated  that 
he  knew  that  Mason  &  Hanger  owned  the  truck 
from  the  people  he  worked  for,  Degnon,  and 
upon  objection  by  Mr.  Hyde,  the  court  ruled 
that  he  could  not  tell  what  other  people  told 
him,  except  that  a  nonexpert  witness,  who 
gives  the  facts,  may  state  his  opiuion  thereon. 

*'Q..You  don't  remember  any  one  else  who 
was  about  there  with  you  standing  near  you 
when  this  accident  happened?    A.  Not  a  man." 

He  told  what  he  knew  about  it  about  a  year 
after  it  happened ;  did  not  mention  it  tp  any 
one  for  a  year;  did  not  mention  it  to  the 
coroner,  i  nor  to  the  gentleman  in  charge  of 
his  office;  one  year  after  this  accident  got  a 
letter  from  Mr.  John  M.  Hopkinson  stating  that 
]Vir.  Cary  F.  Hatcher  informed  him  that  he 
saw  this  accident;  does  not  loiow  who  Mr. 
Hatcher  is;  was  not  summoned  (i^ore  the 
coroner's  jury;  did  -not  tell  any  one  he  knew 
about  the  accident;  surely  kept  it  all  to  himself. 

Mr.  John  M.  Hopkinson  was  recalled,  stating 
that  Mr.  Hatcher  lived  about  eight  miles  from 
Augusta,  and  he  was  talking  to  hiu}  one  night 
at  Wentworth  and  King  streets  and  said  he  was 
looking  for  him  for  12  months,,  and  he  said 
li«  did  not  know  until  a  few  mojiths  ago  that 
it  was  his  boy;  asked  him  if  he  saw  it. and  he 
said  **No,"  and  said,  "jf  you  see  the  chief  of 
police,  or  Louis  Birckle,  or  a  man  named  Gary," 
but  Mr.  Erckle  was  the  only  one  he  could  locate, 
and  be  wrote  him  and  asked  if  he  would  come 
to  Charleston  and  have  a  talk  with  him,  and 
he  said  "Tes,"  and  he  asked  him  if  he  saw  the 
accident,  and  he  said  "Yes."  Mason  &  Hanger 
gave  him  no  assistance  in  finding  out  about  the 
accident.  He  and  his  devoted  wife  have  done 
everything  to  bring  this  case  to  justice. 

On  cross-examination  he  said  his  boy  went 
to  work  between  the  1st  and  16th  of  Jiily,  and 
was  killed  on  the  27th  of  August;  knows  Mn 
Call  of  Mason  &  Hanger;  had  no  talk  with  him 
about  employing  the  boy;  talked  to  him  after 
hi»  boy  was  dead;  had  no  conversation  with  him 
in  which  Mr.  Call  told  him  that  the  boy  was 
accustomed  to  go  out  of  the  office  a  good  deal 
and  he  oonld  not  keep  him,  and  that  he  was 
simply  keeping  him  to  finish  out  the  week;  has 
never  been  in  Mr.  Call's  office  in  his  life. 

Being  questioned  by  the  plaintiff's  attorney, 
witness  said  he  had  never  had  any  eomplalnt 
like  that.  Mr.  Call  stood  over  his  dead  body 
and  told  him  he  was  a  soul  xd  honor  and  was 
the  most  attentive  boy  he  ever  raw.  .  He  said 
they  were  absolutely   responsible  for  it  and 
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ought  to  be  made  to  pay.  He  told  him  that  fn 
the  presence  of  his  wife,  Id  froot  of  the  BeH 
Telephone  Company.  His  wife  was  at  the  boy's 
grave  when  he  was  there.  Being  questioned 
by  the  counsel  for  the  defendant,  he  said  he 
did  not  say  that  at  first  becaase  he  was  not 
asked  it.  Questioned  by  the  plaintiff's  attorney, 
he  said  that  Mr.  Call  told  him  that  Mason  & 
Hanger  was  absolutely  responsible,  which,  upon 
objection  hy  defendant's  attorney,  was  ruled 
out  by  the  court 

The  next  witness  for  the  plaintiff  was  A.  M, 
Due,  who  was  employed  by  Mason  &  Hanger 
about  June,  1018,  as  assistant  superintendent 
of  the  plumbing  depattment.  At  that  time 
Mason  &  Hanger  employed  quite  a  number  of 
little  office  boys.  On  the  day  the  little  boy  was 
killed  he  was  at  the  plant,  but  did  not  see  the 
little  boy  killed;  knows  that  the  orders  were 
that  the  boys  could  ride  a  truck  as  far  as  it 
went;  everybody  could  ride  those  trucks  for  the 
purpose  of  expediting  that  business;  these  were 
the  orders  given  to  him  about  the  men  going  to 
work  in  the  morning,  if  a  truck  did  not  stop  to 
take  the  number  and  report  it;  that  they  must 
stop  to  let  the  men  ride,  and  they  stopped  for 
everybody;  never  saw  any  one  stopped  from 
riding;  never  saw  any  signs  posted  warning 
boys  that  they  must  not  ride  on  the  trucks;  or- 
ders were  given  to  him  to  ride  in  trucks  em- 
ployed by  Mason  &  Hanger;  that  plant  was  a 
port  terminal  and  had  a  very  large  area;  the 
distances  are  a  half  a  mile  apart;  knew  Leonard 
Hopkinson;  worked  in  the  same  office  with  him; 
«on  the  day  in  question  was  in  the  material  de- 
partment and  heard  them  called  down;  Mr. 
Call  was  superintendent;  heard  that  Mr.  Call 
wanted  him;  heard  some  one  called  and  said 
Mr.  Call  wanted  him.    (Objected  to  as  hearsay.) 

"The  Court:  He  said  he  heard  that.  The 
jury  can  attach  such  weight  to  that  as  the  cir- 
cumstances entitle.  He  is  testifying  to  the  fact 
that  he  heard  that  statement.** 

He  saw  Leonard  go  in  the  office  door,  and  wit- 
ness came  out  of  the  back  of  the  building  and 
got  in  his  car  and  went  out;  did  not  see  him 
come  out  of  the  office;  witaeas  went  to  the 
cafeteria;  stopped  there  and  heard  about  the 
accident,  but  did  not  turn  back,  went  about  his 
business:  it  was  about  an  hour  or  an  hour  and  a 
half  from  when  he  saw  Leonard  and  heard  he 
was  called  when  he  heard  about  the  accident;  he 
was  getting  paid  as  a  general  foreman,  but 
was  acting  as  assistant  superintendent  until  he 
could  make  an  appointment;  was  drawing  a 
salary  as  general  foreman  and  acting  assistant 
superintendent  under  Mr.  Call;  as  assistant 
superintendent,  he  knew  of  these  orders  being 
given  about  these  trucks;  he  knew  that. on  sev- 
eral occasions  he  had  trouble  with  them;  this 
little  boy  was  in  his  office  when  he  went  there; 
it  appeared  to  him  he  never  said  much  to  any 
one;  he  always  attended  to  his  business;  he 
was  a  nice  littie  fellow;  he  always  stood  in 
one  place  until  he  was  told  to  move;  had  never 
seen  him  playing  outside;  never  saw  him  ma- 
ning  out  playing  about;  could  always  find  him 
in  his  place;  the  only  time  he  went  ont  was 
when  he  went  on  business  for  the  office. 

Upon  cross-examination  witness  said  he  had 
a  foreman  under  him;  that  the  assistant  su- 
perintendent was  to  go  to  war,  and  he  took 
his  place  in  the  office,  bat  was  in  and  ont  of 


the  office  that  day  all  the  time;  Mr.  Paine  was 
not  acting  assistant  superintendent;  did  not 
think  Mr.  Paine  ever  did  any  plumbing  work 
in  his  life.  The  orders,  he  said,  were  issued, 
were  as  to  everybody,  helpers,  boys,  and  men; 
they  were  not  given  to  anyfoo^;  were  given  to 
him  to  see  that  his  men  rode  the  trucks.  Mr. 
Call,  the  superintendent,  made  the  orders  and 
were  given  to  men  working  for  the  Mason  & 
Hanger  people;  did  not  see  the  boy  go  out  at 
all;  it  was  an  hour  and  a  half  before  he  knew 
that  the  boy  was  hurt;  saw  the  crowd  around 
this  truck,  and  heard  an  hour  and  a  half  after- 
wards that  it  was  him;  he  did  not  go  back; 
does  not  know  when  he  came  out  of  the  office; 
did  not  see  him  at  aU;  does  not  know  what 
Mr.  Call  sent  him  for;  the  orders  were  issued 
for  the  men  working  for  the  Ma^on  &  Hanger 
people,  all  over  the  grounds,  too. 

W.  Porter  Cart,  witness  for  the  plaintiff, 
testified  that -he  was  a  business  man,  the  head 
of  the  Cart  Jewelry  Company,  and  has  lived 
here  all  his  life;  that  be  knew  Leonard  Hop- 
kinson for  about  two  years;  that  he  used  to 
bring  artesian  water  for  him;  that  he  ^as  an 
unusually  bright  and  intelligent  child  and  well 
liked  by  every  one  he  knew,  and  he  found  him 
a  very  nice  and  honorable  boy;  and  that  he, 
the  witness,  had  no  interest  in  the  case. 

Rev.  Wm.  Way  says  that  he  is  pastor  of 
Grace  Church;  that  he  knew  Leonard  Hopkin- 
son from  one  to  two  years;  he  always  appeared 
to  be  a  very  intelligent,  well-behaved  child;  is 
sure  that  he  was  a  religiously  inclined  boy;  he 
was  to  take  a  vacancy  in  the  choir  when  there 
was  one;  he  christened  him  in  his  church  March 
22,  1918,  aad  thinks  he  was  killed  in  August 
.  T.  B.  Purse,  sworn  for  the  plaintiff,  says  that 
he  is  a  Charleston  boy  living  in  Birmingham, 
surveying  for  the  Alabama  Power  Company; 
was  in  the  employ  of  Mason  &  Hanger;  was 
employed  1^  the  construction  quartermaster  on 
the  7th  of  June  until  November  some  time,  and 
from  November  until  December  by  Mason  & 
Hanger,  and  was  there  about  the  27tb  of  Au- 
gust, when  this  little  boy  was  killed;  at  the 
time  of  the  accident  he  was  employed  by  the 
constructing  quartermaster  as  draftsman,  snd 
had  a  temporary  building  that  had  been  erected; 
he  was  behind  the  office  building  locating  a 
small  shack  or  shed  out  there;  he  looked  up 
and  saw  this  truck  coming,  and  this  little  boy 
signed  it  down,  aad  the  truck  came  to  a  stand* 
still,  as  far  as  he  oould  see;  was  not  more  than 
50  feet  from  where  It  happened,  not  any  further 
than  that  door,  and  this  little  boy  got  on  the 
side  of  the  truck,  and,  before  he  had  time  to 
get  in  his  seat,  as  he  was  in  the  opening,  the 
fellow  shot  the  gas  to  it,  and  it  jerked  and 
threw  falm  under  the  wheels;  witness  was  out 
there  measuring  up  a  vacant  space  to  be  used 
As  an  office  as  quick  as  he'  could;  he  did  not 
have  time  to  go  there,  and  he  went  ahead  with 
his  work;  he  did  not  see  what  happened  to  him, 
and  did  not  know  who  it  was;  there  were  a 
great  number  of  boys  there;  the  orders  were 
the  reverse  of  not  to  ride  on  these  trucks; 
if  any  one  saw  a  tmdc  going  in  his  direction, 
he  could  sign  them  and  ride  as  far  as  they 
went;  when  they. got  to  the  turn  he  got  off; 
if  another  truck  was  coming,-  he  oould  take  that 
and  continue  his  journey  wherever  he  was  go- 
ing; after  he  left  he  received  several  notices 
from  them  that  there  were  discrepancies :  in 
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his  account,  and  he  wrote  that,  if  they  were 
willing  to  pay  him  for  his  time,  he  would  come 
there;  he  communicated  with  the  bonding  com- 
pany, and  found  that  his  account  was  $40 
short,  for  which  they  have  a  check  covering; 
on  the  first  job  there  he  was  a  draftsman;  on 
the  other  job  he  was  liberty  Bond  clerk  and 
handled  payments  and  deposited  money  in  the 
bank;  was  bonded  by  the  Maryland  Fidelity  & 
Deposit  Company. 

On  cross-examination  he  said  he  did  not 
know  whether  the  bonding  company  paid  it  or 
not;  they  notified  him  that  his  account  was 
short,  and  he  made  good  the  shortage,  which 
was  $40.  He  was  as  far  from  here  to  the 
front  door  when  he  first  saw  the  boy;  there  are 
always  men  around  there;  could  not  say  wheth- 
er he  saw  any  one  man;  there  were  several  fel- 
lows; he  was  on  the  right-hand  side  of  the 
road,  as  far  as  the  door;  not  necessary  for 
him  to  have  seen  Erckle;  not  a  great  many 
people  there,  not  a  mob;  saw  several  people 
there;  did  not  know  how  far  the  other  people 
were  from  the  truck;  did  not  stop  to  look;  that 
did  not  interest  him;  was  busy  doing  his  work; 
for  some  reason  turned  around;  had  finished 
making  a  memorandum,  and  was  watching  this 
boy  get  on  this  truck  for  no  reason;  saw  the 
truck  come  up  and  the  boy  get  on,  and  saw 
the  accident  happen;  when  he  turned  and  looked 
there  was  nothing  between  him  and  the  truck; 
no  one  was  standing  on  his  right  or  left  hand, 
no  one  behind  him;  he  was  by  himself;  no  one 
working  with  him;  saw  people,  but  would  not 
attempt  to  say  where  they  were  standing;  could 
not  say  where  they  were;  did  not  see  Mr. 
Erckle;  never  saw  him  before;  cannot  tell  the 
names  of  any  one  he  saw;  they  were  men,  not 
boys,  not  standing  around;  every  one  was  sup- 
posed to  attend  to  his  business  up  there;  does 
not  know  whether  the  people  were  moving  back 
and  forth  on  the  road  or  standing  up  working; 
did  not  pay  any  attention  to  the  people;  saw 
people,  but  could  not  tell  how  far  they  were; 
cannot  tell  how  many;  saw  the  accident;  that 
would  attract  any  one;  just  looked  that  way, 
like  any  one  else,  and  saw  it;  just  happened  to 
be  looking  that  way  when  it  happened;  did  not 
testify  before  the  coroner;  spoke  of  it  several 
times;  told  Mr.  Adair;  was  working  for  the 
Consolidated  Company  at  the  power  house; 
did  not  tell  the  coroner;  may  have  spoken  of  it 
to  the  Mason  A  Hanger  people;  gave  no  in- 
formation to  any  one  that  he  knew  about  the 
accident;  he  spoke  of  it  to  a  good  many  people; 
Ihe  and  Adair  both  worked  up  there,  and  he 
told  him  about  it;  it  was  not  a  week  later 
when  he  told  him  Mr.  Hopkinson  would  like  to 
see  him;  he  knew  Mr.  Hopkinson,  and  that  was 
the  way  he  got  in  tonch  with  him,  this  some 
time  in  August  or  September,  1019. 

'*Q.  You  never  thought  it  necessary  to  tell 
Mr.  Hopkinson  about  the  very  important  in- 
formation you  had?  A.  I  had  no  interest  in  it; 
if  he  wanted  to  come  to  see  me,  he  could." 

He  did  not  then  know  Mr.  Hopkinson;  knew 
the  boy  was  hurt;  thought  it  was  the  business 
of  Mason  &  Hanger,  knew  the  boy's  name  was 
Hopkinson,  thought  the  company  ought  to  tell 
him;  the  man  on  the  truck  saw  it;  the  man  on 
the  truck  was  driving,  and  looking  ahead,  and 
the  boy  was  outside,  but  he  knew  it  happened; 
worked  for  Mr.  Landrum;  thinks  he  was  assist- 
ant auditor,  or  chief  derk  to  the  auditor,  in 


Mr.  Byer's  office;  worked  for  him  a  month,  in 
November  and  December;  did  not  think  he  ever 
spoke  to  him  about  anything  but  the  business, 
though  he  saw  the  accident  and  thought  the 
company  was  responsible  for  it;  "his  desk  was 
on  one  side  of  the  room  and  mine  on  the  other;*' 
did  not  go  to  his  desk  except  on  business;  did 
not  think  he  had  anything  to  do  with  the  acci- 
dent, and  did  not  go  around  reporting  every- 
thing he  saw;  did  not  see  any  orders  to  the 
effect  that  all  reports  of  accidents  were  made 
to  Mr.  Landrum;  worked  for  Mr.  Landrum  two 
months  and  does  not  think  he  spent  two  hours 
a  day  in  the  office;  his  work  was  all  over  the 
place;  when  he  had  any  business  to  ask  about, 
or  get  information,  he  went  to  him;  the  acci- 
dent happened  months  before  that;  would  have 
had  a  busy  time  reporting  all  accidents;  this 
would  have  kept  a  good  many  men  busy;  does 
not  know  if  this  was  the  only  fatal  accident; 
spoke  of  it  in  the  office  he  was  working  in;  at 
the  time  of  the  accident  was  working  for  George 
Lamphere;  did  not  tell  him,  he  worked  on  the 
first  floor  and  witness  on  the  second.  George 
Kepper  worked  with  him;  did  not  tell  him;  ab- 
solutely did  not  report  it;  that  was  not  his 
business;  they  had  a  lot  of  people,  a  Mr.  Mc- 
Leod,  a  kind  of  detective  or  spy,  to  catch  peo- 
ple smoking  and  sleeping  and  things  like  that 

A.  J.  McKelvin,  sworn  for  the  plainfiff,  says 
he  is  now  secretary  to  the  mayor;  is  a  Charles- 
ton boy,  student  of  the  College  of  Charleston, 
and  stenographer  and  typewriter;  in  August, 
1919,  was  working  for  the  constructing  quarter- 
master, in  the  Quartermaster  Department;  em-, 
ployed  there  about  8  months;  knew  Leonard 
Hopkinson;  he  was  working  for  Mr.  Call,  su- 
perintendent of  plumbing;  his  office  was  over 
Mr.  Call's  office;  Mr.  Call  had  to  make  a  daily 
report  of  equipment  for  the  office  he  was 
working  in;  the  greater  part  of  the  time  little 
Hopkinson  brought  these  reports;  on  the  day 
he  was  killed  he  brought  such  a  report  to  the 
office  and  handed  it  to  the  witness;  not  more 
than  15  minutes  later  another  boy  came  to 
the  office  and  said  the  office  boy  bad  been  run 
over  by  a  truck;  heard  this  not  more  than  15 
minutes  after  Leonard  had  been  in  the  office; 
any  personal  orders  to  chauffeurs  would  have 
gone  through  the  man  he  was  working  for,  and 
he  would  have  taken  them;  he  never  took  such 
orders;  never  knew  of  any  instructions  that 
little  boys  should  not  be  allowed  to  ride  on  the 
trucks;  common  practice  for  boys  and  anybody 
else;  a  large  number  of  little  boys  were  em- 
ployed up  there. 

Upon  cross-examination  he  said  that  Leonard 
Hopkinson  brought  an  equipment  report  to  the 
office  in  the  forenoon;  did  not  pay  much  at- 
tention; witness  worked  in  building  No.  5; 
Leonard  worked  on  the  road  leading  to  the 
dock;  to  come  from  his  to  my  office  he  would 
come  by  the  road  that  passed  the  other  offices; 
be  brought  that  message  not  more  than  15 
minutes  before  witness  heard  he  was  hurt;  he 
could  come  by  way  of  the  road,  >r  he  could  come 
down  the  road  by  the  dock  to  the  front  of  the 
office  and  turn  at  building  8;  he  had  to  come 
down  the  road  and  turn  and  pass  three  build- 
ings; could  not  say  If  he  did  all  this  after  cross- 
ing the  road;  he  bad  to  cross  the  road  at  one 
time;  there  was  a  side  road  which  crossed 
at  right  angles;  that  is  the  way  he  would  have 
come;  he  had  to  cross  one  road;  the  dock  road 
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ran  that  way,  and  another  road  ran  at  right  an- 
gles; he  would  have  to  cross  this  road  to  get  to 
the  road  from  the  dock;  the  office  was  on  this 
side  of  the  road;  he  crossed  the  road  right  in 
front  of  the  office. 

W.  D.  Jones,  being  sworn  for  the  plaintiff, 
says  that  he  now  lives  in  Baltimore,  Md.,  as  a 
carpenter;  lived  in  Charleston  August,  1918, 
and  was  employed  at  Mason  &  Hanger;  was 
there  when  this  little  boy  was  killed;  went 
over  to  the  office,  and  his  foreman  told  him  to 
go  and  see  the  doctor;  the  doctor  had  not  come, 
and  he  went  back  to  the  hospital,  and  when  he 
was  coming  back  the  boy  was  hurt;  did  not  see 
the  boy;  went  to  the  hospital;  had  just  brought 
him  in  about  one  minute;  they  had  him  in  the 
little  room  on  the  little  operating  table  in  the 
Mason  &  Hanger  hospital;  the  doctor  there 
said,  "In  25  or  80  minutes  the  doctor  will  come 

from  Charleston;"  he  came  in  about  40  minutes, ^ 

and  witness  came  back  to  Charleston  with  the  .  ent  of  employment;  he  was  toying- to  arrange 
little  boy;  he  got  in  and  held  the  little  boy's    ^th  the  local  authorities  for  the  housing  of 


ing  this  work  through  your  office?    A.  Yes,  sir; 
I  never  saw  the  orders. 

"Q.  You  would  have  seen  the  orders  if  they 
were  stuck  up?  A.  I  would  have  seen  them  if 
any  one  else  did;  if  they  were  put  where  they 
could  bo  seen.** 

Plaintiff  rests. 

The  testimony  for  the  defendant  followed: 

Baylor  Landrum,  being  sworn  for  the  defend- 
ant,  soys:  That  bis  home  is  in  Louisville,  Ky., 
and  has  been  in  Charleston  since  May,  1919; 
came  here  at  the  instance  of  Mr.  Hanger  at 
the  beginning  of  the  job  at  the  Charleston  Port 
Terminal;  up  to  the  time  he  went  with  Mason 
&  Hanger  he  was  an  attorney  at  law;  practiced 
in  Louisville  from  the  time  he  was  21  years 
until  about  7  years;  his  duties  here  were  gener- 
al; when  he  first  came  here,  not  knowing  what 
to  do  with  him,  he  was  assisting  the  superintend- 


head  and  helped  to  fix  the  cushions  in  the  car; 
saw  him  from  the  time  he  got  into  the  emer- 
gency hospital  until  he  got  to  the  Roper;  went 
upstairs  \dth  him  in  the  Roper  Hospital;  in  the 
police  patrol  there  was  a  policeman  in  the  back, 
and  the  chauffeur,  and  the  doctor;  came  from 
Mason  &  Hanger  in  the  police  patrol  and  met 
Mr.  Hopkinson  in  front  of  Texas  Oil  Company; 
did  not  come  down  with  them;  witness  helped 
put  the  little  boy  in  the  hospital;  did  not  stay 
with  him  until  he  died;  Dr.  Beckman  was  in 
charge  of  the  ambulance. 

W.  J.  George,  sworn  for  the  plaintiff,  says 
he  is  commissioner  of  public  works  in  Charles- 
ton,  and  was  working  for  Col.  Lamphere  in 
August,  1918,  at  Mason  &  Hanger  plant;  about 
May  29th  or  30th  he  came  down  when  the  engi- 
neering corps  started;  it  was  customary  for 
every  one  to  jump  up  on  the  trucks  if  the 
truck  was  going  in  their  direction;  he  drove 
a  Ford  machine  and  picked  up  men  going  his 
way;  it  was  a  matter  of  custom. 

On  cross-examination-  he  said  his  Ford  was 
a  passenger  car,  but  he  had  seen  many  per- 
sons get  off  and  on  all  kinds  of  vehicles;  never 
heard  that  the  company  objected  to  it;  was 
in  Col.  Lamphere's  office  ftnd  did  not  hear  him 
object  to  it;  they  might  have  made  an  order 
prohibiting  it  after  this  accident;  did  not  hear 
of  any  order;  it  might  have  been  issued  with- 
out his  hearing  of  it,  but  he  drove  a  Ford  and 
never  heard  of  it;  he  drove  a  car  intended  to 
pick  up  men;  the  job  covered  quite  a  little 
space;  there  was  never  any  objection  to  his 
picking  up  people;  he  never  drove  a  truck; 
did  not  see  any  instructions  about  trucks;  saw 
men  and  boys  get  on  trucks;  the  chauffeur 
ought  to  have  had  notice;  he  was  the  driver; 
he  was  responsible  for  any  such  accident;  if  the 
driver  would  not  stop  a  truck,  no  accident  would 
happen,  if  the  truck  did  not  stop,  ho  one  could 
get  on  it;  does  not  know  whether  or  not  in- 
structions were  given  to  truck  drivers  not  to 
let  boys  ride;  all  the  time  he  was  there  did  not 
hear  any  such  orders;  worked  for  the  con- 
struction company;  did  not  know  what  Mason  & 
Hanger  did,  but  usually  orders  came  from 
his  office. 

**Q.  You  don't  know  what  instructions  Mason 
&  Hanger  gave?  A.  No,  sir;  that  was  none 
of  my  business. 

*By  the  Plaintiff:    Mason  &  Hanger  were  do- 
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their  men  until  he  went  into  the  office  as  assist- 
ant auditor,  and  his  business  orders  were  to 
attend  to  orders  of  a  business  nature,  orders 
that  originated  in  their  office;  H.  A.  Call  was 
in  charge  of  the  plumbing  department;  does 
not  remember  if  he  ever  had  an  assistant  su- 
perintendent; knows  only  by  sight  the  gentle- 
man who  testified  that  he  was  Mr.  Call's  assist- 
ant, has  seen  him  there  on  the  job;  does  not 
know  what  he  was  doing;  knew  he  was  a  plumb- 
er working  under  Mr.  Call,  Imows  he  was  not 
assistant  superintendent. 

"Q.  From  whom  did  Mason  ft  Hanger  lease 
or  rent  the  trucks  they  used?  A.  This  particu- 
lar truck  was  owned  by  a  man  named  Dow  and 
was  operated  by  him. 

'*Q.  Who  was  the  chauffeur  employed  by? 
A.  By  Mr,  Dow. 

'*Q.  Did  Mason  ft  Hanger  have  anything  to 
do  with  the  employment  of  the  chauffeur?  A. 
No,  sir. 

"Q.  Or  the  control  of  his  services?  A.  No, 
sir. 

*'Q.  Do  you  know  what  the  regulations  and 
who  made  them  with  reference  to  the  use  of 
the  trucks  by  the  workmen?  State  generally 
all  you  know  of  your  own  knowledge  that  came 
under  your  notice  in  your  office.  A.  I  knew 
that  instructions  were  issued  beginning  on  the 
remount. 

"By  the  Plaintiff:  Q.  Were  those  orders  in 
writing?    A  Yes,  sir. 

'*Q.  Where  are  they?  A.  I  am  unable  to  find 
them.    I  searched  my  office  for  them." 

The  witness  further  testified  that  he  had  ex- 
hausted every  effort  to  find  them;  that  he 
had  a  carbon  copy;  that  he  was  not  the  only  one 
who  had  a  carbon  copy;  that  they  were  distrib- 
uted around. 

After  further  examination  of  this  witness 
upon  this  point,  the  matter  was  dropped,  and 
the  witness  was  examined  upon  other  points. 
He  stated  that  the  main  road  of  the  terminal 
runs  along  the  office  buildings  Nos.  1,  2,  8,  and 
4,  then  the  railroad  track,  then  6,  6,  7,  and  8; 
the  road  runs  almost  at  right  angles  to  the  west 
of  building  8;  runs  down  to  a  point  and  then  it 
branches  off  and  leads  between  the  warehouse 
and  office  of  H.  A.  Call;  the  plumbing  depart- 
ment was  almost  directly  behind  building  No.  6, 
a  little  east  of  south,  and  he  supposes  about 
the  distance  of  not  over  100  yards  behind  No. 
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6;  on  this  road  there  wafl  a  cafeteria,  if  yoa 
were  going* to  the  dock,  on  the  right«hand  side; 
Mr.  Gall's  office  was  50  or  75  feet  o£C  the  main 
dock  road;  in  front  of  Mr.  CaU's  office  there 
was  a  little  walkway;  those  were  the  only  roads 
that  had  any  connection  with  the  location  of 
the  building;  does  not  think  it  was  over  100 
yards  from  Mr.  GalFs  office  to  the  office  where 
the  young  man  said  he  was;  it  would  not  be 
necessary  to  ride  a  truck  to  go  from  one  to 
the  other;  the  only  road  he  could  possibly  cross 
was  this  little  path  in  front  of  Mr.  Gall's  office, 
which  was  not  a  made  road;  does  not  know 
that  he  ever  saw  an  automobile  in  there,  ex- 
cept Mr.  Gall's;  he  used  to  run  his  Ford  in 
there;  not  a  main  road. 

Upon  cross-examination  he  stated  that  he 
did  a  little  legal  work  for  them;  was  not  em- 
ployed as  attorney,  but  as  assistant  to  the  au- 
ditor; was  working  under  the  instructions  of 
Mr.  Bayer,, and  also  under  the  instructions  of 
Mr.  Hanger;  as  assistant  auditor  be  took 
charge  of  the  billing  force,  employing  and  dis- 
charging, attending  to  matters  outside  of  a 
general  nature  of  the  Liberty  Bond  drives,  gen- 
eral public  duties;  Mason  &.  Hanger's  contracts 
were  not  in  writing  as  to  trucks  they  had  on 
the  ground;  the  government  established  a  rate 
for  trucks;  they  were  paid  a  flat  rate  for  so 
many  hours,  and  they  obeyed  witness'  instruc- 
tions as  to  what  they  were  to  do;  when  they 
came  on  the  ground  they  were  just  like  when 
you  employ  a  man  to  do  hauling  for  you;  they 
were  directed  from  place  to  place  and  what  to 
do,  but  the  actual  operation  of  the  truck  he 
had  nothing  to  do  with;  whatever  work  was  to 
be  done  the  Mason  &.  Hanger  people  gave  the 
orders. 

H.  D.  Payne,  a  witness  sworn  for  the  de- 
fendant, says:  In  August,  191S,  was  working 
for  Mason  &  Hanger  Gompany,  with  Mr.  GaU 
in  the  office,  was  assistant  to  him;  he  is  now 
stationed  at  Glemson  Gollege;  came  to  work  for 
Mason  &  Hanger  because  he  was  working  bis 
way  through  school,  and  came  here  to  make 
money  to  pay  expenses;  )iia,duties  were  to  make 
out  the  morning  r^ort  and  attend  to  Mr.  Gall's 
business  when  he  was  out;  remembers  the  day 
of  the  accident;  immediately  before  the  acci- 
dent Mr.  Gall  had  gone  out  on  the  job  some- 
where to  attend  to  some  work  and  in  his  ab- 
sence witness  was  in  charge  of  the  office;  saw 
Leonard  Hopkinson  that  day;  did  not  hear  any 
one  call  for  him  from  the  other  building;  he 
was  in  the  office;  witness  had  made  out  the 
reports  and  everarthing;  did  not  have  anything 
to  do;  Leonard  was  in  there;  he  did  not  have 
anything  to  do  at  the  time;  he  asked  me  to  lend 
him  five  cents,  he  would  pay  me  the  following 
day,  and  he  went  out  of  thjs  office;  when  he 
went  out  he  was  not  sent  on  any  message;  does 
not  know  what  he  went  for,  he  went  of  his 
own  accord,  and  his  going  out  had  no  connec- 
tion 'with  the  office  business;  saw  him  go  out 
on  the  road  and  go  to  the  direction  of  the 
canteen,  which  is  the  cafeteria;  "about  that 
time  a  truck  came  along,  and  he  thought  he 
would  ride;  the  truck  was  running  slow;  I  saw 
him  climb  up  on  the  truck,  and  in  some  way  he 
missed  his  hold  and  fell,  and  the  wheels  of  the 
truck  ran  over  him,"  the  truck  was  moving  at 
the  time. 

Upon  cross-examination  the  witness  said:    He 


went  to  the  navy  yard  for  Mr.  Hopldnson,  whom 
he  knew;  did  not  say  to  Mr.  Hopkinson  at  that 
time  that  he  Jiad  not  seen  the  accident,  and  did 
not  know  anything  about  it;  had  already  made 
a  statement  in  the  hospital  after  he  helped  carry 
the  boy  there;  did  not  tell  Mr.  Hopkinson  that 
he  was  checking  some  material  at  the  time 
of  the  accident,  and  Mr.  GaU  sent  for  him  and 
asked  him  to  go  to  the  automobile;  did  not  so 
tell  Mr.  Hopkinson  that  on  that  day  and  time; 
his  job  was  not  to  check  material  at  all;  did  not 
tell  him  that;  the  boy  driving  the  car  might 
have  told  him  he  did  not  see  it,  but  witness  did 
not  tell  him  that. 

Examined  for  the  defendant  witness  says: 

"Q.  Do  you  know  anything  about  the  orders 
issued  about  the  boys  not  riding  on  the  ma- 
chine? A.  The  way  I  understood  it,  the  boya 
were  not  supposed  to  ride  trucks. 

"Q.  What  did  you  understand  the  penalty 
was?  A.  I  understood  they  were  to  be  fired 
if  they  did." 

Examined  for  the  plaintiff:  Does  not  remem- 
ber whether  the  orders  were  in  writing,  but 
heard  Mr.  Gall  say  so;  does  not  remember  the 
exact  date;  they  were  given  some  time  the 
latter  part  of  June  or  first  of  July;  does  not 
know  to  whom  they  were  given;  Mr.  Gall  told 
him  about  them;  did  not  hear  him  tell  any  one 
else  about  them;  he  told  me  boys  were  not 
allowed  to  ride  on  trucks;  does  not  know  how 
he  happened  to  tell  him;  does  not  know  what 
time  of  day  it  was,  but  it  was  in  his  office;  he 
was  talking  one  day,  and  he  said  there  was  some 
complaint  about  the  boys  riding  on  trucks  and 
they  said  they  wanted  to  have  it  cut  out;  that 
is  all  he  heard;  does  not  think  he  taw  any  signs 
posted  up;  may  have  seen  signs,  but  does  not 
remember  just  exactly;  he  saw  the  "No  Smok- 
ing" signs;  never  saw  any  signs  like  that,  that 
he  remembers;  does  not  know  exactly  when  the 
little  boy  left  the  office,  somewhere  between 
10:30  and  11;  presume  he  was  going  to  the 
canteen;  the  front  of  canteen  is  open  all  day 
to  sell  drinks  and  crackers. 

Examined  for  the  defendant:  He  testified  be- 
fore the  coroner. 

Deposition  of  Austin  Allen  was  read  to  the 
jury.  He  was  examined  for  defendant;  lives 
at  Ft.  Myer%  Fla.;  resides  in  Gharleston;  was 
at  work  there  August  27,  1918,  when  Leonard 
Hopkinson  was  kiUed;  at  the  time  of  the  acci- 
dent was  standing  out  In  the  road,  about  60 
yards  more  or  less  diagonally  in  front  of  his 
superintendent's  office;  did  not  see  the  acci- 
dent; his  attention  was  first  attracted  by  a 
negro  standing  by  called  his  attention  to  it; 
he  said,  "Look,  a  truck  has  run  over  that  child ;" 
had  not  noticed  a  child  on  the  truck  prior  to 
that  time;  does  not  know  how  far  the  truck  ran 
before  it  stopped,  after  he  noticed  it  run  over 
the  child;  cannot  give  the  approximate  dis- 
tance; saw  the  driver  of  the  truck  after  he  got 
into  the  doctor's  office;  had  no  conversation 
with  him;  saw  the  child  after  he  was  run  over; 
when  his  attention  was  called  he  ran  and  picked 
up  the  child  out  of  the  road;  took  him  to  the 
doctor's  office  at  the  Gamp  Hospital;  cannot 
testify  as  to  the  approximate  speed  the  truck 
was  going;  never  noticed  the  truck  at  all. 

"J.  B.  Bayer,  witness  for  the  defendant,  tes- 
tified: That  he  was  auditor  for  Mason  & 
Hanger,  and  was  such  in  1918.    Then  follows  a 
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prolonged  ezamiiiation  of  Mr.  Bayer  with  Tari- 
ous  remarks  of  counsel  and  rulings  of  the  court, 
witli  reference  to  the  order  with  reference  to 
the  riding  upon  trucks,  the  result  of  which 
was  as  follows: 

"Q.  Will  you  state  substantially  the  contents 
of  the  order?  A.  The  order  was  to  the  effect 
that  employes  must  not  swing  on  or  use  moving 
trucks  or  machines. 

"Q.  Was  there  any  penalty  attached  to  the 
violation  of  the  order?    A.  Not  that  I  recall.** 

Upon  cross-examination  the  witness  testified: 
As  he  understood  it,  orders  of  that  kind  were 
signed  by  Mr.  Saekett;  he  issued  the  orders;  it 
was  issued  during  the  early  part  of  the  work, 
which  started  about  May  1st;  it  was  posted  on 
the  board,  and  subsequently  blown  away,  and 
other  orders  posted  in  its  place;  was  at  his 
office  in  August,  1918,  the  auditor's  office; 
naturally  the  orders  were  replaced  by  new  or* 
ders,  which  were  continually  coming  in,  and  the 
only  place  he  ever  saw  the  order  was  on  the 
bulletin  board  in  his  office;  Little  Hopkinson 
dM  not  work  in  witness'  office. 

Mrs.  J.  O.  Mathewson,  a  witness  for  the  de- 
fendant, testified  as  follows:  She  is  a  sten- 
ographer now  working  for  the  Quartermaster 
Corps,  Ft.  Moultrie,  and  she  had  worked  for 
Mason  &  Hanger  in  the  plumbing  department, 
and  was  there  when  the  injury  occurred  to 
young  Hopkinson;  got  there  between  8  and 
8:80;  yoong  Hopkinson  was  there;  went  up  on 
the  boat  with  her  that  morning  and  came  to  the 
office  with  her;  does  not  remember  how  long  he 
had  been  working  there;  knew  he  had  been 
working  there  a  couple  of  months  ahead  of 
her  as  office  boy;  had  a  talk  with  him  about 
riding  on  trucks;  "about  a  week  before  he  was 
killed  told  him  I  was  going  to  tell  his  boss  and 
his  people  if  he  did  not  stop  riding  on  trucks, 
catching  rides;  we  would  leave  the  office  togeth- 
er, and  he  would  catch  on  trucks;  I  warned  him 
about  three  days  before  he  was  killed. 

'*Q.  What  do  you  mean  by  catching  on  trucks? 
A.  I  mean  getting  a  ride  on  them. 

^Q.  On  moving  trucks?    A.  Yes,  sir. 

"Q.  How  long  before  Us  death  did  you  warn 
him?    A.  About  a  week. 

**Q.  How -often  did  yon  warn  him?  Did  yon 
not  warn  him  more  than  once?  A.  I  don't  re- 
member—yes, I  did  warn  him  twice. 

"Q.  On  the  day  in  question  was  or  was  he  not 
sent  out  on  a  message?  A.  He  was  not  sent  on 
a  message.  He  came  to  me  in  the  morning  and 
said  he  wanted  to  get  off.  I  asked  him  why 
he  did  not  ask  the  boss.  I  told  him  to  stop  at 
my  house.  I  Uked  the  little  chap  and  took  an 
interest  in  him.  He  was  a  nice,  gentle  little 
fellow.  I  said,  'Why  don't  you  come  to  my 
home.'  He  said  he  did  not  think  about  it. 
He  said  his  grandmother  4ind  mother  was  on 
the  Isle  of  Palms,  and  he  wanted  to  go  down 
and  right  after  that  he  left.  I  had  a  requisi- 
tion in  my  typewriter.  No  one  was  in  the 
office  but  me  and  the  little  fellow.  He  went 
out,  and  in  about  ten  minutes  I  saw  a  crowd 
running,  and  I  went  to  the  door,  and  they  picked 
up  the  Uttle  fellow,  and  I  went  out,  and  it  was 
Leonard.  One  of  the  working  men  had  taken 
him  to  the  office." 

She  does  not  know  who  it  was;  is  sure  he  was 
sot  on  an  errand  then;  Mr.  Call  was  out;  no 
one  else  but  herself  in  the  office;  thinka.  an- 


other derk  was  there,  but  he  was  in  the  htmk; 
that  was  in  the  same  general  building  with  her; 
the  messages  that  Leonard  carried  out  were 
letters  dictated  to  her,  sent  out  to  be  signed 
and  requiaitioned;  it  was  in  the  morning,  and 
she  had  not  taken  her  lettm  for  him  to  de- 
liver, and  she  did  not  intena  to  send  him  out 
with  the  requisitions  she  had  just  started;  did 
not  witneas  the  accident;  when  she  saw  him 
picked  up,  it  waa  about  a  block  or  a  block  and 
a  half  from  the  office,  aa  blocks  are  laid  out  in 
the  city. 

On  cross-examination  the  witness  said  that 
at  the  time  the  little  boy  was  killed  there  waa 
no  one  there  but  herself;  did  not  say  that  Mr. 
Bayer  waa  way  in  the  back;  there  was  division 
between  the  offices;  you  can  step  from  one  room 
into  the  other;  when  the  accident  happened, 
thinks  Mr.  Bayer  came  from  the  back  of  the 
building;  remembers  being  down  at  the  home 
of  Mr.  and  Mrs.  Hopkinson  the  night  the  little 
boy  was  lying  in  his  coffin;  did  not  tell  Mra. 
Hopkinson  in  the  presence  of  a  lady,  a  Mrs. 
Powers,  and  several  other  people,  that  the  little 
boy  had  gone  out  on  a  message;  did  not  see 
him  when  he  held  up  his  hand  and  the  truck 
slowed  down,  stopped,  and  the  man  shot  the 
truck  off  (counsel  repeata  the  question,  and 
gives  witneas  notice  that  he  intends  to  contra- 
dict her);  becauee  she  saw  him  ride  on  the 
trucks  and  she  took  an  interest  in  him,  as  she 
would  in  her  own  brother,  she  had  authority 
over  him,  if  she  had  a  requisition  to  send  out 
she  sent  him,  she  had  no  other  authority  over 
him;  as  she  said  before,  she  took  an  interest  In 
him;  that  ia  the  only  reason  she  told  him; 
thought  it  was  her  duty  and  because  she  liked 
him;  could  not  tell  Mr.  Hopkinson  how  it  hap- 
pened, as  she  did  not  see  it;  told  Ms.  Landroin 
this  morning  that  she  did  not  see  it. 

H.  D.  Payne,  recalled  for  defendant,  says  Mr. 
Due's  position  was  foreman  of  plumbers;  when, 
aa  he  testified  yesterday,  he  saw  this  accident 
from  the  window,  did  not  see  any  bystanders 
out  there  at  the  place  of  the  accident;  <fid  not 
see  any  one  except  the  man  Austin  Allen;  Mr. 
Call  was  not  in  the  office  for  any  time  before 
the  accident;  he  came  in  early  that  morning,  and 
was  only  in  there  a  few  minutes,  and  went  out, 
and  had  not  seen  him  any  more  that  morning; 
young  Hopkinson  was  working  under  him,  and 
he  was  not  at  woilc  for  him  when  he  went  out 
of  the  office;  he  did  not  send  out  a  call  for 
the  boy  to  come  in;  after  he  borrowed  the 
nickel  from  him  he  went  light  out  then. 

On  cross-examination  the  witness  said  Mr. 
Call  was  the  boss  of  the  boy,  and  witness  was 
assistant  In  the  office;  he  had  no  power  to  hire 
or  discharge  the  litUe  fellow,  but  he  had  au- 
thority to  send  him  out  on  messages  or  errands. 

Harvey  A.  Call,  witness  for  the  defendant, 
testifies  aa  follows:  He  lives  at  Cornwall  on 
the  Hudson;  boarded  at  the  St.  John  Hotel  here 
during  the  Port  l^erminaI  job;  came  to  Charles- 
ton in  May  or  June,  1918;  left  here  in  August, 
1919;  worked  for  Mason  &  Hanger  here  in 
August,  1918;  was  superintendent  of  heating, 
plumbing  and  sanitation;  his  office  was  part  of 
the  plumbing  ahop;  hia  office  force  consisted  of 
different  people  at  different  timea;  in  August, 
1918,  the  clerk  was  Bliss  Payne;  stenographer, 
Mrs.  Mathewson;  office  boy,  Leonard  Hopkin- 
son; recognicea  Mr.  Payne  and  Mrs.  Mathew- 
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son  as  the  witnesses  who  testified  to-day;  lir. 
Payne  was  office  assistant;  had  charge  of  the 
general  work,  keeping  records;  young  Hopkin- 
son  was  originally  carried  as  a  water  boy,  but, 
in  order  to  facilitate  his  work  as  water  boy, 
he  had  to  check  in  and  out,  and,  in  order  to 
make  it  easier  for  him,  he  changed  his  rating 
to  office  boy;  and  at  time  of  accident  he  was 
employed  as  office  boy;  would  say  he  was  a  lad 
of  great  intelligence,  very  bright;  his  duties  at 
time  of  accident  were  to  carry  reports  and 
letters  and  to  deliver  requisitions  for  addition- 
al material,  which  were  carried  to  the  various 
departments;  recollects  the  day  of  the  acci- 
dent; that  morning  witness  was  out  on  the 
dock ;  something  had  gone  wrong ;  when  he  got 
there  that  morning  found  trouble,  and  imme- 
diately left  the  office,  and  did  not  come  back 
until  after  the  accident;  did  not  that  morning 
send  Hopkinson  out  on  a  message;  to  the  best 
of  his  recollection,  did  not  see  him  that  day 
until  after  the  accident  happened;  did  not  call 
for  him  in  the  adjoining  building;  did  not  see 
him;  does  not  recollect  the  order  issued  with 
reference  to  the  use  of  the  trucks  by  the  boys; 
it  might  have  been  issued ;  would  not  say  it 
was  not;  thinks  It  more  likely  It  was;  witness 
had  a  big  job  and  was  very  busy;  when  these 
orders  came  in  they  were  read  by  him  and 
laid  on  the  desk  for  the  information  of  ariy  one 
who  wanted  to  see  them;  he  received  orders; 
when  he  received  them,  he  laid  them  on  the 
desk  for  the  information  of  employes;  there 
were  absolutely  no  instructionB  given  the  boys 
that  they  might  ride  on  the  truck;  never 
heard  of  such  orders,  not  in  his  office;  it  was 
never  given  for  any  boy  to  ride  on  a  truck; 
the  distance  young  Leonard  had  to  come  in 
delivering  matter  from  his  office  was  that  what 
wo  call  No.  1  and  No.  6,  about  600  feet  away, 
and  one  sanitary  report  to  Major  Gate's  office, 
would  say  a  quarter  of  a  mile  from  his  office; 
would  say  the  greatest  distance  he  would  have 
to  go  in  delivering,  messages  was  a  quarter  of 
a  mile. 

Defendant  closes. 

In  reply  plaintiff  recalls  Mra.  John  M. 
Hopkinson: 

"Q.  Mrs.  Hopkinson,  I  asked  Mrs.  Mathewson 
on  the  stand,  a  few  minutes  ago,  if,  on  the 
night  that  this  little  boy  was  at  your  home 
in  his  coffin,  she  had  not  told  you  that  she  had 
seen  the  accident  and  described  it;  said  the 
truck  came  to  a  stop  and  he  got  on.  She  de- 
nied that.  I  want  you  to  tell  the  jury  and 
these  gentlemen  just  what  happened  on  that 
night;  did  she  or  not  tell  you  what  I  asked 
her?  A.  She  stood  at  the  head  of  my  boy's 
casket — 

"Q.  You  can  only  say  Tes'  or  'No.'  A.  Yes, 
sir;  stood  in  the  door  and  said  she  saw  it.** 

John  M.  Hopkinson  in  reply: 

"Q.  Mr.  Hopkinson,  I  asked  Mr.  Payne  if 
he  had  told  you  that  he  did  not  see  the  acci- 
dent; now  did  he  say  he  had  seen  it?  A.  He 
told  me  he  did  not. 

**Q.  When  did  he  teU  you  that?  A.  In  the 
automobile  right  after  I  got  in  it."  I 


Mrs.  John  M.  Hopkinson,  recalled: 

"Q.  Mrs.  Hopkinson,  when  your  little  boy 
went  oS  that  day,  did  he  or  not  have  his  lunch 
with  him?  A.  He  had  a  lunch  no  man  in 
Charleston  could  eat  by  himself  and  15  cents  in 
money. 

"Q.  He  did  have  this  money  and  his  lunch? 
A.  He  positively  had;  he  had  every  morning." 

Plaintiff  closes  in  r^ly. 

Rutledge,  Hyde  &  Mann,  of  Charleston, 
for  appellant. 

Logan  &  Grace,  of  Charleston,  for  respond- 
ent 

WATTS,  J.  This  Is  a  suit  for  damages. 
The  case  was  tried  before  Judge  Gary  and 
a  Jury,  at  the  January  term  of  court,  1920, 
for  Charleston  county,  and  resulted  In  a 
verdict  in  favor  of  the  plaintiff  for  $12,000. 
Plaintiff's  intestate  was  a  boy  11  years  of 
age,  who  was  killed  by  being  run  over  by  an 
automobile  truck  while  in  the  employment 
of  the  defendant 

The  exceptions  are  two  In  number.  The 
first  exception  and  subdivision  3  of  the  third 
exception  refer  to  the  same  point,  and  will 
be  considered  together:    They  are: 

"First  Exception:  Because  the  presiding 
judge  erred  in  refusing  to  direct  a  verdict  for 
the  defendant  made  upon  the  ground  that 
there  was  no  evidence  to  sustain  the  allega- 
tion  in  the  complaint  that  the  deceased  in  the 
course  of  his  employment  was  sent  out  to 
deliver  a  message  for  the  defendant  and  in 
the  discharge  of  his  duty  signaled  a  truck 
which  ran  over  and  killed  him;  the  whole  evi- 
dence showing,  and  the  only  inference  from 
the  testimony  being,  that  the  deceased,  in  at- 
tempting to  mount  the  truck,  was  not  doing 
any  duty  for  the  master  which  he  was  required 
to  do  at  the  time  and  place  of  the  accident.'* 

''Third  exception:  •  •  •  That  the  only  in- 
ference from  the  testimony  is  that  the  plain- 
tiff received  his  injuries  while  attempting  to 
mount  an  automobile  truck  for  purposes  of  his 
own,  and  not  in  discharge  of  any  dn^  to  the 
master." 

These  exceptions  cannot  be  sustained. 
The  judge  could  not  have  directed  as  asked 
for  by  the  defendant,  under  the  evidence 
In  the  case  and  specification  of  negligence 
made  in  the  complaint  The  specifications 
of  negligence  are : 

"In  causing  and  allowing  and  inviting  said 
Leonard  A.  Hopkinson  to  ride  on  truck,  and 
particularly  the  truck  in  question,  in  order  to 
carry  out  the  duties  of  his  employment 

**(a)  In  causing  and  allowing  said  truck  to  be 
suddenly  started  with  a  jolt  jerk,  and  jar  so  as 
to  throw  off  the  said  Leonard  A.  Hopkinson  and 
fatally  injure  him. 

*'(b)  In  failing  and  omitting,  although  said 
Leonard  A.  Hopkinson  was  an  infant  of  tender 
years,  to  warn  him  of  the  danger  of  riding  on 
said  truck.    •    •    • 

"(d)  In  failing  and  admitting,  although  said 
Leonard  A.  Hopkinson  was  an  infant  of  tender 
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years,  to  take  aiich  care  and  precatitiont  as 
would  have  prevented  the  said  Leonard  A.  Hop- 
tinson  from  having  been  fatally  injured." 

[1]  There  was  ample  evidence  for  the 
cause  to  be  submitted  to  the  jury  under 
the  issues  as  made  by  the  pleadings,  and  we 
see  no  error  on  the  part  of  his  honor  In 
so  doing.'  The  second  exception  is  as  fol- 
lows : 

''Second.  Because  the  presiding  judge  erred 
in  refusing  to  charge  the  jury  the  defendant's 
fifth  request,  as  follows:  *The  jury  is  in- 
structed that,  if  they  find  from  the  evidence 
that  the  deceased  was  injured  by  attempting  to 
mount  a  moving  truck,  he  must  be  held  to 
have  assumed  the  risk,  and  the  defendant  can- 
not be  held  for  the  result  of  such  conduct'— 
the  error  assigned  being  that,  if  there  was  a 
total  failure  of  evidence  to  show  that  the  de- 
ceased was  required  to  mount  a  moving  truck 
in  the  discharge  of  his  duty,  or  if  the  jury 
should  conclude  from  the  evidence  that  there 
was  no  such  requirement,  then  any  such  con- 
duct on  the  part  of  the  deceased  was  either 
contributory  negligence  or  the  voluntary  as- 
sumption of  a  risk  not  incident  to  his  employ- 
ment, and  in  either  case  the  defendant  would 
not  be  liable." 

[2]  The  defendant  failed  to  plead  assump- 
tion of  risk,  which  is  an  affirmative  defense, 
and  the  judge  could  not  be  required  to  charge 
the  request,  and  there  was  in  addition  to 
this  ample  testimony  that  the  office  boys 
were  allowed  to  mount  the  trucks,  and  or- 
ders were  given  that  every  one  were  to  be 
allowed  to  ride  on  the  trucks,  helpers,  men 
and  boys. 

[3}  There  is  plenty  of  evidence  to  support 
'the  verdict.  The  evidence  to  suppiMrt  the 
specification  of  negligence  and  reddessness 
was  ample.  It  was  not  necessary  to  prove 
each  specification,  and  the  allegations  were 
sufiSciently  proved  to  submit  to  the  jury 
for  their  determination,  and  there  is  ample 
testimony  to  sustain  their  verdict 

The  exceptions  are  all  overruled,  and 
judgment  affirmed. 

GABY,  a  J.,  and  HYDBIGK,  FRASBB, 
and  GAGS,  JJ.,  concur. 


(U4  S.  a  262) 

PRESCOTT  V.  MINES,  Dlreetor  General  of 
Railroads.     (No.  10451.) 

(Supreme  Goqrt  of  South  Carolina.    June  28, 

1920.) 

I.  Ballroads  ^s>3g0(3)— Negllgenoe  In  leaving 
standing  oars  held  question  for  Jury. 

EMdence  that  at  night,  when  there  was  a 
fog  or  smoke  obscuring  the  place,  a  raUroad 
train,  into  which  an  auto  ran,  was  left  stand- 
ing across  a  principal  street,  with  no  light  or 


watchman,  is  sufficient  to  go  to  the  Jury  on 
the  question  of  negligence. 

2.  Appeal  and  error  ^8» 1 004 (I)— Amount  of 
damages  for  personal  Injury  net  reviewable, 
unless  outrageous. 

Amount  of  damages  awarded  by  verdict  for 
personal  injury  is  not  reviewable,  unless  it  be 
made  to  appear  that  it  is  so  outrageous  and 
capricious  as  to  shock  the  reviewing  court's 
ideas  of  right  and  justice. 

Appeal  from  Bichland  Ck>unty  Gourt;  Itf. 
S.  Whaley,  Judge. 

Action  by  W.  S.  Prescott  against  Walker 
D.  Hines,  as  Director  General  of  Bailroads, 
for  personal  injury  from  collision  with  a 
train,  standing  across  a  street,  of  an  auto- 
mobile, belonging  to  and  driven  by  another, 
in  which  plaintiff  was  riding.  Judgment  for 
plaintiff,  and  defendant  appeals.   Affirmed. 

Bamett  &  McDonald,  of  Columbia,  for  ap- 
pellant 

Paul  A.  Cooper  and  B.  J.  Best,  both  of  Co- 
lumbia, for  respondent. 

WATTS,  J.  This  is  an  action  for  personal 
injuries,  and  was  tried  before  Ck>unty  Judge 
Whaley  and  a  jury  at  the  January  term  of 
court,  1920,  and  resulted  in  a  verdict  for 
plaintiff  for  $1,667.76.  At  close  of  plaintifTs 
evidence  a  motion  for  nonsuit  was  made  by 
the  defendant,  which  motion  was  overruled. 
At  the  close  of  the  case  a  motion  for  a  direct- 
ed verdict  was  made  by  the  defendant,  which 
motion  was  refused.  After  _entry  of  judg- 
ment, defendant  appealed  and  by  10  excep- 
tions imputes  error. 

Appellant  in  his  argument  says: 

''The  exceptions  are  10  in  number,  but  in 
reality  raise  only  three  questions,  to  wit: 
(1)  Could  a .  reasonable  inference  be  drawn 
from  the  testimony  of  any  actionable  negligence 
on  the  part  of  defendant?     (Exceptions  1,  2, 

3,  4,  5,  6,  and  7.)  (2)  Was  the  trial  court 
in  error  in  charging  the  jury  in  effect  that  the 
plaintiff  could  be  guilty  of  contributory  neg- 
ligence only  through  the  agency  of  the  driver 
of  the  automobile?  (Exceptions  9  and  10.) 
(8)  Was  the  verdict  excessive?  (Excep- 
tion 8.)" 

[1]  As  to  the  first  group  of  exceptions: 
There  was  some  evidence  by  which  it  was 
reasonable  to  infer  that  there  was  actionable 
negligence  on  the  part  of  the  defendant 
There  was  evidence  that  the  train  was  stand- 
ing still,  blocking  one  of  the  most  traveled 
streets  in  the  city  of  Columbia,  and  that 
the  cars  had  no  light  of  any  kind  upon  them, 
or  near  them,  or  any  guard  or  watchman  to 
give  warning;  that  on  the  night  in  question 
there  was  a  fog  or  smoke,  that  made  the 
place  where'  the  cars  were  standing  dark,  and 
obscuring  the  same.  This  was  evidence  on 
the  part  of  the  plaintiff.  No  railroad  man 
in  charge  of  the  train,  and  present  at  the 
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time  of  the  liuiulxy,  was  put  on  the  witness 
stand  to  deny  the  same.  Under  all  of  the 
evidence  in  the  case*  his  honor  could  not 
have  granted  a  nonsuit,  or  directed  verdict, 
as  asked  for  by  the  defendant,  and  these 
exceptions  are  overruled. 

As  to  exceptions  9  and  10:  These  exceptions 
are  overruled,  under  the  particular  facts  of 
the  case.  His  honor  correctly  stated  the 
taw,  and  we  see  no  error  on  his  part,  as  com* 
plained  of. 

[2]  The  third  group  of  exceptions  are  over- 
ruled. The  amount  of  verdict  this  court  has 
nothing  to  do  with,  unless  it  be  made  to  ap- 
pear that  it  is  so  outrageous  and  capricious 
as  to  shock  our  ideas  of  right  and  justice. 
There  is  nothing  in  the  verdict  to  do  this. 

All  exceptions  are  overruled,  and  judgment 
affirmed. 

GARY,  a  J^  and  FRASEB  and  6AQB, 
JJ.,  concur. 

HYDRIGK,  J.,  did  not  take  part  In  the  de- 
cision of  this  case. 


(115  S.  C.  544) 

STATE  V.   CROMER.    (No.   10439.) 

(Supreme  Court  of  South  Carolina.   Juno  28, 

1920.) 

1.  Crfmtnal  law  <=»76l  (6)— Charge  In  prosa- 
ctttion  for  obetructlon  of  highway  erroneous, 
as  invading  provlnoe  of  Jury. 

In  a  prosecution  for  obstruction  of  high- 
way, a  charge  that  it  was  nndismited  that  it 
was  a  public  liighway  was  erroneous,  as  invad- 
ing the  province  of  the  Jury;  defendant's  con- 
teDtion  sot  beiog  that  there  was  no  highway  at 
the  point,  but  that  the  highway  obstructed  was 
improperly  located  on  his  land. 

2.  Highways  «s>ie4(5)— A  heavy  flna  and  Im- 
prhonment  for  obstructing  a  highway  held 
erroneous. 

In  a  prosecution  for  obstruction  of  a  high- 
way, the  imposition  of  a  heavy  fine  as  well  as 
imprisonment  helds  under  the  circumstances, 
improper,  though  the  punishment  rests  in  the 
discretion  of  the  trial  court;  it  appearing  de- 
fendant, a  man  over  60,  was  merely  asserting 
his  rights  as  he  saw  them,  and  there  being 
nothing  to  indicate  he  was  a  bad  or  vidoos 
man. 

Appeal  from  Qeneral  Sessions  Oircolt 
Conrt  of  Greenwood  Oonnty;  R.  W.  Mem- 
minger,  Judge. 

T.  T.  Cromer  was  convicted  for  obstruct- 
ing a  public  highway,  and  he  appeals.  Re- 
versed, and  new  trial  granted. 

C.  W.  Creighton,  of  Greenwood,  for  aj>- 
pellant 

H.  S.  Blackwell,  Sol.,  of  Laurens,  for  the 
State. 


WAITS,  J.  The  defendant  was  tried  and 
convicted  at  the  October  term  of  court,  1919, 
for  Greenwood  county,  before  Judge  Mem- 
minger  and  a  Jury,  for  obstructing  a  public 
highway,  and  sentenced  to  confinement  at 
hard  labor  in  the  penitentiary,  or  upon  the 
public  works  of  Greenwood  county,  for  a 
period  of  three  months,  and  pay  a  fine  of 
$300.  After  sentence  appellant  appeals,  and 
by  eight  exceptions  alleges  error  and  seeks 
reversaL 

[1]  Exception  2  is: 

''Because  the  presiding  judge  erred  In  charg- 
ing the  Jury:  'Now  the  first  question  hi  the 
case  is  this:  Was  that  a  public  highway?  And 
I  think  it  is  undisputed  here  that  it  was  a  high- 
way; that  it  was  a  road  leading  from  one  place 
in  the  county  to  another  public  place  in  the 
county,  and  was  used  by  the  public  generaUy* 
—the  error  being  that  said  charge  was  a  charge 
on  the  facts,  settled  the  question  in  issue 
against  the  defendant,  and  eliminated  all  con- 
sideration by  the  Jury  of  the  defense  of  ap- 
pellant" 

This  exception  must  be  sustained.  It  was 
a  question  for  the  jury  to  determine  whether 
the  highway,  as  located,  was  the  highway. 
There  was  no  dispute  as  to  whether  there 
was  a  highway,  but  th<e  contention  was  that 
the  liighway  as  located  now,  and  used,  did 
not  go  over  land  deeded  and  accepted  as  such 
by  proper  parties  as  a  highway,  but  was  par^ 
ly  on  land  of  appellant,  and  the  so-<ialled  ob- 
struction was  not  on  the  highway,  but  on  land 
of  appellant,  and  his  honor,  in  his  charge  com- 
plained of,  invaded  the  province  of  the  jury 
when  he  charged  as  he  did.  Appelant  did 
not  dispute  that  there  was  a  highway,  but 
he  did  contend  that  the  highway,  at  present 
traveled,  was  not  located  on  the  land  deeded 
by  him  and  Seymour,  but  was  on  his  land. 
It  is  not  so  mtich  a  question  of  whether  there 
was  a  highway,  but  a  question  of  location. 
It  was  prejudicial  to  the  appellant,  and  dis- 
credited his  defense.  On  this  exception  there 
must  be  a  new  trial. 

{2,  3]  Exception  8  complains  of  the  severity 
of  the  sentence.  This  was  within  the  power, 
authority,  and  discretion  of  his  honor.  It 
is  unusual ;  the  sentence  in  such  oases  usual- 
ly is  a  fine  lof  from  ^  to  $26,  and  defendant 
required  to  r^nove  the  obstruction.  It  is 
rare  that  both  fine  and  imprisonment  is  im- 
posed. In  the  case  at  bar  the  defendant  is 
required  to  pay  a  fine  of  $300  and  be  confined 
at  hard  labor  for  3  months — a  man  over  50 
years  of  age.  This  is  unusual  and  exceeding- 
ly severe.  There  is  nothing  in  the  record 
to  show  that  defendant  is  a  bad  and  vicious 
man,  criminally  Inclined,  that  he  should  be 
fined  $300,-  serve  8  months  in  stripes,  as  a 
disgraced  criminal,  over  50  years  old,  for 
standing  up  for  what  he  conceived  to  be  his 
invaded  rights,  even  though  he  be  mlstakoi 
in  his  ideas. 
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Tbe  other  eocceptloiui  are  not  considered. 
Judgment  reversed,  and  new  trial  granted. 

GARY,  G.  J.,  and  HXDBIGK,  FBASEB, 
and  GAGB,  J  J.,  concur. 


(U4  S.  C.  33d) 

ROWELL  V.  MINES,  Direetor  Qeiraral  of  RalU 
roads,  st  al.    (No.  10460.) 

(Supreme  Ck>i]rt  of  South  Garolina.    June  28, 

1920.) 

1.  Carriers  ^=9246— Persos  enterlBO  railroad 
train  at  usual  place  presumsd  passenger. 

When  a  train  stops  at  the  usual  station  for 
receiving  and  discharging  passengers,  and  a 
person  enters  the  coaches,  he  is  presumed  to  be 
a  passenger. 

2.  Carriers  ^=»%B2  —  Person  has  no  right  to 
enter  publlo  ctfnveyanoe  for  private  Iraslooss 
purposes  alonob 

A  person  has  no  right  as  a  matter  of  law 
to  enter  a  public  conveyance,  such  as  a  common 
carrier  of  passengers,  for  private  business 
alone. 

3.  Carriers  ^=5>282— That  person  not  passsn- 
ger  was  killed  In  attempting  to  alight  held  not 
to  make  oarrler  liable^ 

In  an  action  for  personal  injuries,  brought 
against  a  railroad  company  by  one  who  had  en- 
tered a  passenger  coach  for  the  purpose  of 
procuring  one  already  therein  to  transact  an 
errand  for  him,  but  did  not  Intend  to  become  a 
passenger  himself,  snd  was  killed  when  at- 
tempting to  alight,  a  complaint  alleging  such 
fact  held  properly  dismissed  on  demurrer. 

4w  Railroade  9ss>5Vii  Now,  vol.  SA  Key-No. 
8eries^Direotor  General  oannot  he  sued  for 
willful  Injuries. 

The  Director  General  of  Ballroads  cannot 
be  sued  for  willfulness. 

5.  Pleadings  ^=»2I8<3)  —  CIroult  judge  does 
not  have  to  give  reasons  for  sustaining  de* 
murrer. 

The  drcnit  judge  need  not  give  his  Reasons 
for  sustaining  a  demurrer. 

6.  Appeal  and  error  ^=»854(2)  —  Trial  court 
sustained  If  right  although  reasons  wrong. 

The  Supreme  Court  will  sustain  an  order  of 
the  circuit  court  if  its  conclusions  are  right,  and 
its  reasons  wrong. 

Appeal  from  Common  Pleas  Circait  Court 
of  Jasper  County;  I.  W.  Bowman,  Judges 

Action  by  Sallie  M.  Bowell,  as  adminis- 
tratrix of  the  estate  of  James  H.  Rowell,  de- 
ceased, against  Walker  D.  Hines,  Director 
General  of  Bailroads,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

R.  B.  Herbert,  of  Columbia,  and  H.  Klugh 
Purdy,  of  Ridgeland,  for  appellant 
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Fits  Simons  ft  Fits  Simons,  of  Charleston, 
and  W.  N.  Heyward*  of  Bidgeland,  fbr  re- 
spondents. 

WAOrrS,  J.  This  is  an  action  for  damages 
for  $30,000,  alleged  to  have  heen  caused  to 
plaintiff  by  the  death  of  plaintifTs  intestate, 
James  H.  Bowell,  by  negligence  and  will- 
fulness  of  the  defendant  Defendant  demur- 
red to  the  complaint,  upon  the  ground  that  It 
does  not  state  a  cause  of  action.  The  case 
came  on  for  trial  before  Judge  Bowman,  and 
the  demurrer  was  sustained  and  complaint 
dismissed.  An  appeal  was  taken  from  this 
order,  and  five  exceptions  impute  error. 

The  complaint  alleges  that  Rowell  came  to 
his  death  in  the  following  manner; 

''That  he  went  upon  the  defendant's  train 
while  same  was  at  the  station  for  the  purpose 
of  cemmsnicating  with  his  brother  and  another, 
and  for  the  purpose  of  getting  them  to  make 
purdiases  for  Mm  in  Savannah,  and  that  the 
train  started  forward  and  he  in  attempting  to 
alight  was  killed;  that  Bowell's  death  was 
caused  by  the  negligence  and  willfulness  of 
the  defendant  in  failhig  to  maintain  a  proper 
platform,  proper  lights,  in  having  a  side  track 
between  the  main  track  and  the  station  blocked 
with  box  cars,  and  in  maintaining  the  landing 
place  In  a  rough,  dangerous,  and  uneven  condi- 
tion, sloping  towards  the  midn  track,  and  not 
level  with  the  cross-ties,  in  violation  of  section 
S260  of  the  Code  of  Laws  of  South  Carolina 
for  1912.- 

[1,2]  Exertions  1,  2,  and  8  complain  that 
his  honor  erred  in  holding  that  Rowell  was 
a  bare  licensee,  and  as  a  matter  of  law  guilty 
of  contributory  negligence.  The  allegations 
of  the  complaint  show  that  the  train  was 
at  station  to  receive  and  allow  passengers  to 
get  off  snd  on.  It  nowhere  alleged  such  facts 
as  would  allow  Rowell  to  become  a  passen- 
ger. He  did  not  board  the  train  with  in- 
tention to  become  a  passenger,  nor  did  he 
go  to  the  train  for  the  purpose  of  meeting 
a  passenger,  to  put  some  one  on  the  train  as 
a  passenger,  but  went  on  the  train  to  see 
some  one  on  there  to  get  him .  to-  attend  to 
some  private  errand.  The  railroad  owed  him 
no  duty  as  a  carrier  of  passengers.  That 
relationship  did  not  exist,  and  it  was  not 
contemplated  that  it  would  exist. .  The  train 
was  standing  there,  he  went  on  it»  not  to 
become  a  passenger,  but  to  attend  to  some 
private  matter.  The  mere  habit  of  an  in- 
dividual to  board  a  train  carrying  imssengers 
at  a  station,  for  the  purpose  of  transacting 
his  private  affairs,  cannot  alter  the  law  of 
carrier  of  passengers.  When  a  train  stops 
at  the  usual  station  for  receiving  and  dis- 
charging passengers,  end  a  person  enters  the 
coaches,  he  is  pre^roed  to  be  a  passenger, 
and  allowed  to  enter  without  objection.  The 
railroad  is  not  expected  to  have  some  one 
inquire  of  every  person  who  liters  a  car 
whether  or  not  he  is  a  passenger.     Such 
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inquiry  wonld  be  regarded  as  impertinence. 
A  person  has  no  right,  as  a  matter  of  law, 
to  go  on  a  public  conveyance,  such  as  a  com- 
mon carrier  of  passengers,  for  private  busi- 
ness purposes  alone. 

[3]  The  allegations  of  the  complaint  show 
plaintiff  boarded  train  for  the  purpose  of 
attending  to  a  private  business  transaction; 
the  train  moved  off;  he  attempted  to  alight 
from  a  moving  train  and  was  injured.  He 
did  not  have  the  right,  as  a  matter  of  law,  to 
board  the  train;  he  was  not  invited  to  either 
board  or  get  off  of  the  train;  he  did  not  go 
on  to  become  a  passengei^;  he  did  not  go 
there  to  assist  any  one  on  the  train ;  he  did 
not  go  there  to  meet  a  passenger,  who  was 
to  arrive  on  the  train.  Under  the  allegations 
of  the  complaint,  his  honor  was  Justified  In 
sustaining  a  demurrer  and  dismissing  the 
complaint. 

[4]  The  Director  General  could  not  be 
sued  for  willfulness. 

[5,  6]  A  circuit  Judge  does  not  have  to  give 
his  reasons  for  sustaining  a  demurrer;  if  he 
were  aslced,  he  would  probably  do  so.  This 
court  will  sustain  an  order  of  the  circuit 
court,  if  its  conclusions  are  right  and  its 
reasons  wrong. 

All  exceptions  are  overruled,  and  the  Judg- 
ment affirmed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER,  and 
GAGE,  JJ.,  concur. 


ai4  S.  C.  313) 

PARKER  St  al.  v.  NORTON  et  al. 
(No.  10422.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

Taxation  ^=»734(3)— Sate  void  where  lands  re. 
turned  In  name  of  life  tenant's  estate. 

Where  lands,  subsequent  to  life  tenant's 
death,  were  returned  in  the  name  of  life  ten- 
ant's estate,  the  title  of  tax  sale  purchaser 
held  void- 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County. 

'  Action  hy  Nancy  Parker  and  others  against 
C.  C.  Horton  and  others.  From  decree  of 
dismissal,  plaintiffs  appeal.   Reversed. 

Following  are  the  decree  and  the  excep- 
tions, referred  to  in  opinion: 

Decree. 

This  is  an  action  for  partition.  The  defend- 
ant J.  R.  Horton,  however,  in  his  answer  claims 
fee-simple  title  to  the  land  in  question,  as 
sole  owner  therjeof,  by  virtue  of  a  purchase  by 
him  of  the  said  land  at  a  tax  sale  and  a  sherifiTs 
deed  resulting  therefrom.  Manifestly,  if  the 
contention  of  the  defendant  J.  R.  Horton  be 


correct,  the  alleged  interests  of  the  other  par- 
ties to  the  action  are  excluded,  there  can  be 
no  partition,  and  the  complaint  must  fail.  The 
case  came  on  to  be  heard  before  me  at  cham- 
bers, by  consent  of  counsel,  upon  an  agreed 
statement  of  fact,  which  has  been  reduced  to 
writing  and  filed  in  the  record  of  the  case. 

It  appears  that  the  land  which  is  the  subject- 
matter  of  this  action  was  originally  owned  by 
Isaac  Hough,  who  died  a  number  of  years  ago, 
and  who  left  the  land  in  question,  under  his 
will,  to  his  wife,  Nancy  Hough,  for  life,  with 
remainder  to  his  nine  living  children  and  one 
granddaughter.  TJie  wife,  Nancy  Hough,  re- 
sided on  the  premises  during  her  life,  and  dur- 
ing that  time  the  taxes  were  paid  on  the  land^ 
which  was  returned  in  the  name  of  Nancy 
Hough.  She  died  about  1909  or  1910,  and  for 
several  years  after  her  death  the  taxes  were 
paid  OD  the  lands,  though  it  does  not  appear 
by  whom  they  were  paid.  However,  after  the 
death  of  Nancy  Hough,  the  land  appeared  upon 
the  tax  books  as  the  land  of  the  Nancy  Hoagb 
estate;  the  contention  between  the  parties  be- 
ing, on  behalf  of  those  other  than  the  defend- 
ant J.  R.  Horton,  that  the  said  Horton  took 
no  title  by  virtue  of  the  sheriffs  deed,  because 
the  land  was  in  the  name  of  the  Nancy  Hough 
estate  on  the  tax  books;  whereas,  they  should 
have  been  in  the  name  of  the  Isaac  Hough 
estate,  Nancy  Hough  being  simply  a  life  ten- 
ant; and  J.  R.  Horton's  contention  being  that 
the  other  parties  to  this  action  could  not  pos- 
sibly have  been  misled  by  the  fact  that  the 
lands  were  in  the  name  of  the  Nancy  Hough 
estate,  she  being  their  mother,  and  that  the 
sale  should  be  sustained,  especially  inasmuch 
as  the  parties  in  interest  had  notice  of  the 
sale  to  him  before  the  time  expired  to  redeem 
the  premises,  and  they  failed  to  do  so. 

As  was  stated  in  the  case  of  Dickson  v. 
Burckmyer,  67  S.  C.  533,  46  S.  B.  345:  "To 
hold  tax  sales  invalid  for  slight  and  teehnicsl 
Irregularities  would  therefore  be  to  unreason- 
ably embarrass  the  state  in  the  collection  of  its 
revenue.  The  sound  view  is  that  all  require- 
ments of  the  law  leading  up  to  tax  sales,  which 
are  intended  for  the  protection  of  the  taxpayer 
against  surprise  or  the  sacrifice  of  his  prop- 
erty, are  to  be  regarded  mandatory  and  are 
to  be  strictly  enforced." 

Also;  in  the  case  of  Koth  v.  Pallaehucola  Club, 
79  S.  C.  517,  61  8.  B.  78:  "But  the  statute 
contemplates  only  such  accuracy  in  giving  the 
names  as  wUl  so  designate  the  owners  as  to 
protect  them  against  surprise  or  a  sacrifice  of 
their  property." 

And  in  this  case  (Koth  v.  Pallaehucola  Club, 
supra)  they  held  that  the  assessment  was  good, 
sayiug:  "The  true  principle  and  real  meaning 
of  the  statute  that  the  taxpayer  has  the  right 
to  insist  on  such  naming  of  the  owner,  or  own- 
ers, as  will  give  him  notice  that  land  in  which 
he  has  an  interest  is  on  the  tax  books  delin- 
quent and  to  be  sold  for  taxes." 

And,  again,  at  page  517  of  79  S.  C,  at  page 
78  of  61  S.  E.:  "It  would  be  unreasonable  to 
require  tax  officers  to  unravel  complicated  in- 
heritances and  state  on  the  tax  list  the  Chris- 
tian and  family  names  of  all  the  heirs  of  per- 
sons deceased." 

It  is  true,  unquestionably,  that,  technically. 
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the  legal  ownership  of  the  property  was  in 
the  estate  of  Isaac  Hough,  but  it  is  also  true 
that  the  plaintiffs  and  the  defendants  in  this 
action,  who  are  endeayoring  to  destroy  the  tax 
title  of  the  defendant  J.  R.  Horton,  take  their 
interests  under  the  ¥rill  of  Isaac  Hough,  after 
the  termination  of  the  life  estate  of  their 
mother,  Nancy  Hough;  they  knowing  perfect- 
ly well  that  Nancy  Hough  was  only  a  life  ten* 
ant,  and  knowing  perfectly  well  that  Nancy 
Hough  was  living  on  the  premises,  and  that 
when  she  died  it  was  their  property.  By  the 
exercise  of  the  slightest  degree  of  diligence 
they  would  have  seen  that  the  property  was  in 
the  name  of  Nancy  Hough  erroneously,  but  they 
would  have  instantly  recognized  it  as  their 
property  had  they  so  seen  it,  and  a  failure  to 
see  it,  on  their  part,  indicates  an  absence  of 
a  desire  to  maintain  the  payment  of  the  taxes. 

I  see  in  this  case  no  evidence  or  indication 
that  these  parties  have  been,  misled,  or  sur- 
prised, or  that  their  property  has  been  sacri- 
ficed,  and  unless  such  can  be  inferred  from 
the  testimony,  I  take  it  that  it  is  the  province 
and  duty  of  the  court  to  sustain  a  bona  fide 
tax  title  for  which  the  money  has  been  paid, 
and  especially  where,  as  appears  in  this  case, 
the  interested  parties  had  not  manifested  a 
8ufl5cient  interest  in  their  property  and  their 
rights  thereto  to  redeem  within  the  statutory 
period,  by  the  payment  of  the  principal  and 
interest,  a»  provided  by  the  statute,  though 
they  had  knowledge  that  an  adverse  tax  title 
was  claimed  as  against  them.  The  entry  on 
the  tax  books,  whOe  technically  incorrect,  was 
not  deceptive  or  surprising;  and  the  purchas- 
er, under  such  circumstances  as  above  narrated, 
has  acquired  such  legal  rights  as  I  feel  myself 
bound  to  respect. 

It  is  therefore  ordered,  adjudged  and  decreed 
that  the  complaint  herein  be  dismissed  with 
costs. 

Exceptions. 

Please  take  notice  that  the  plaintiff  herein, 
having  given  due  notice  of  intention  to  appeal 
to  Supreme  Court  from  the  decree  of  his  hon- 
or. Judge  Edward  Mclver,  dated  5th  day  of 
July,  1919,  does  appeal  upon  the  following 
grounds: 

(1)  For  error  in  his  honor  in  holding  and 
deciding  that  J.  B.  Horton  had  acquired  a  legal 
title  to  the  land  in  question  under  his  tax  title; 
whereas,  he  should  have  found  that  J.  R.  Hor- 
ton took  no  title  to  the  said  lands  by  virtue  of 
the  sheriff's  deed,  said  lands  assessed  in  the 
name  of  the  Nancy  Hough  estate  on  the  tax 
book;  the  said  lands  not  belonging  to  the  said 
Nancy  Hough  estate,  but  belonging  to  the  es- 
tate of  Isaac  Hough. 

(2)  For  error  in  his  honor  in  holding  and 
deciding  that  the  said  J.  R.  Horton  took  a 
good  title  to  the  property  described  in  the  com- 
plaint by  virtue  of  the  sheriff's  tax  title  to 
the  said  property,  same  having  been  purchased 
by  him  as  property  of  the  *Nancy  Hough  es- 
tate, the  said  lands  belonging  to  the  estate  of 
Isaac  Hough,  deceased,  and  the  said  estate  of 
Isaac  Hough,  deceased,  being  administered  upon 
by  the  executor  of  the  will  of  the  said  Isaac 
Hough. 

(3)  For  error  in  his  honor  in  not  holding 
and  deciding  that  the  sale  of  this  land  under 
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the  tax  execution,  issued  on  assessment  and 
execution  against  another  /than  the  owner,  is 
void. 

(4)  For  error  In  his  honor  in  holding  and 
deciding  that  the  lands  belonging  to  the  estate 
of  Isaac  Hough  were  subject  to  the  execu- 
tion and  sale  for  taxes  for  Nancy  Hough  estate, 
the  life  tenant  herein,  for  the  reason  the  prop- 
erty of  those  alone  whose  name  appear  on  the 
tax  lists  is  subject  to  sale  for  nonpayment  of 
taxes;  the  evidence  being  that  the  property  of 
the  estate  of  Isaac  Hough  was  not  on  the  tax 
lists,  and  it,  therefore,  was  not  subject  to  sale 
for  nonpayment  of  taxes  of  Nancy  Hough  es- 
tate. 

(5)  For  error  in  his  honor  in  holding  and 
deciding  that  the  property  of  the  remainder- 
men, although  not  listed  for  taxation,  was  sub- 
ject to  execution,  levy,  and  sale,  under  assess- 
ment made  in  the  name  of  the  life  tenant. 
Nancy  Hough. 

(6)  For  error  in  his  honor  after  holding  and 
deciding,  "It  is  true  unquestionably  that  tech- 
nically legal  ownership  of  the  property  was  in 
the  estate  of  Isaac  Hough,*'  that  the  same  was 
subject  to  sale  for  nonpayment  of  the  taxes 
assessed  in  the  name  of  Nancy  Hough  ei^tate. 

(7)  For  error  in  his  honor  in  holding  and  de- 
ciding that  there  is  no  evidence  or  indication 
that  the  parties  hereto  have  been  misled  or 
surprised. 

(8)  For  error  in  his  honor  in  holding  and 
deciding  that  the  interested  parties  had  not 
manifested  a  sufficient  interest  in  the  property 
and  their  rights  thereto  to  redeem  within  the 
statutory  period  by  the  payment  of  the  prin- 
cipal and  interest  as  provided  by  the  statutes, 
the  error  being  in  construing  the  said  statutes 
referred  to  as  applying  to  the  heirs  at  law  Of 
Isaac  Hough;  whereas,  the  said  statutes  re- 
ferred to  by  his  honor  apply  solely  to  the  Nancy 
Hough  estate  property,  parties  not  assessed 
for  taxation  not  being  induded  in  the  statute 
so  construed  by  his  honor.  Judge  Edward  Mc- 
lver. 

(9)  For  error  in  his  honor  in  holding  and 
deciding  that  there  is  no  evidence  or  indication 
that  the  parties  hereto  have  been  misled  or 
surprised,  and  that  the  said  interested  parties 
had  not  manifested  a  sufficient  interest  in  the 
property  and  in  their  rights  thereto  to  redeem 
within  the  statutory  period;  no  such  evidence 
or  statement  appearing  in  the  said  agreed 
case. 

(10)  For  error  in  his  honor  in  holding  and 
deciding  tliat  the  parties  interested  herein,  by 
the  exercise  of  the  slightest  degree,  would  have 
seen  that  the  property  was  in  the  name  of 
Nancy  Hough  erroneously;  whereas,  there  was 
no  statement  in  the  agreed  case  showing  that 
they  did  not  exercise  diligence  in  the  said  mat- 
ter. 

(11)  For  error  in  his  honor  not  holding  and 
deciding  that  the  said  J.  R.  Horton  pur- 
chased the  said  property  at  the  said  tax  sale, 
and  knew  at  the  time  that  he  purchased  the 
same  that  the  said  property  did  not  belong  to 
the  Nancy  Hough  estate,  but  to  the  estate  of 
Isaac  Hough,  it  being  stated  in  the  agreed  case 
that  J.  R.  Horton  knew  of  the  said  will  at  the 
time  he  purchased  the  said  land  and  the  con- 
tents of  the  same;  he  is  thereby  stopped  firom 
denying  plaintilTs  title  to  the  said  lands. 
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W.  B.  De  Loach,  of  Oamden,  for  appel- 
lants. 

Stevenson  ,&  Prince,  of  Oheraw,  for  re- 
spondents. 

GARY,  0.  J.  The  fticts  are  stated  in  the 
decree  of  his  honor,  which,  together  with 
the  exceptions,  will  be  reported. 

The  respondent's  attorneys  in  their  writ- 
ten argument  concede  that  there  is  but  one 
issue  in  the  case,  and  that  is  whether  the 
fact  that  the  lands  were  returned  as  the 
property  of  Nancy  Hugh's  estate,  and  not 
as  the  estate  of  Isaac  Hough  rendered  the 
title  of  the  purchaser  void. 

The  case  of  Taylor  v.  Strauss,  95  8.  O. 
295,  78  S.  E.  883,  is  conclusive  of  this  ques- 
tion, and  shows  that  his  honor,  the  circuit 
Judge  was  in  error. 

Reversed. 

HYDRIGK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 


<U4  8.  C.  2W) 

QINN  at  al.  v.  UNITED  STATES  RAILROAD 
ADMINISTRATION  et  ai.    (No.  10459.) 

(Saprems  Court  of  South  Carolina.    Juno  28, 

1920.) 

i.  Carrlert  «s»320(3)— In  suit  for  forolntslck 

passenger  to  wait  for  opening  of  station,  time 

of  opening  held  for  Jury. 

In  an  action  for  failmg  to  open  a  station 

at  the  proper  time,  whereby  a  sick  passenger 

was  exposed  to  a  hailstorm  and  made  worse, 

conflicting  evidence  as  to  the  time  of  opening 

the  station  held  to  require  submission  of  the 

issue  to  the  jury. 

2.  Carriers  «=»286(l)  —  For  failure  to  open 
station  a  reasonahia  time,  Intending  passen- 
ger could  recover  some  damages. 

For  railroad's  failing  negligently  or  wUl- 
fally  to  open  its  passenger  station  a  reasonable 
length  of  time  before  the  arrival  of  a  train  as 
required  by  statCfte,  an  iotending  passenger  can 
recover  some  damages,  that  is,  actual  damages, 
for  loss  of  time  or  inconvenience. 

3.  Carriers  «=s>28l— For  failure  to  open  ata- 
tlon,  a  alok  pasaanger  held  to  have  no  higher 
righta  than  a  wall  passenger. 

While  for  railroad's  failing  negligently  or 
wnifQlly  to  open  ita  passenger  station  a  rea- 
sonable length  of  time  before  arrival  of  a  train, 
as  required  by  statute,  a  sldi:  person  Intending 
to  become  a  passenger  can  recover,  the  same 
as  a  well  passenger,  some  damages,  as  for  loss 
of  time,  inconvenience,  etc.,  a  sick  passenger 
has  no  higher  rights  than  a  well  passenger,  in 
the  absence  of  reasonable  prior  notice  to  the 
railroad  that  spedal  care  would  be  required. 

4.  Carriers  ^s»320(3)— On  the  evidence,  held, 
it  was  error  net  to  direct  verdict  aa  to  puni- 
tive damages  for  Injury  to  sick  passenger. 

In  an  action  for  failure  to  open  a  station, 
thereby    exposing    a    sick    passenger   to    the 


weather,  ftekl>  on  the  evidence,  that  it  was 
error  not  to  direct  a  verdict  for  defendant  as 
to  punitive  damages. 

5.  Rallroada  ^ssS/si   New,  vol.  6A   Koy-No. 
Serlea'— Olreotor  General  not  llahie  for  pn« 
■Itive  damages  for  peraonal  injury. 
The  Director  General  of  Railroads,  repre- 
senting  the  government,  cannot  be  held  to  re- 
spond in  punitive  damages  in  a   passenger's 
action  for  injuries. 

Appeal  from  Common  Picas  Circoit  Court 
of  Hampton  County ;  I.  W.  Bowman,  Judge. 

Action  by  Mrs.  Verdi  H.  Ginn  and  liusband 
against  the  United  States  Railroad  Adminis- 
tration and  others.  Judgment  for  plaintifld, 
and  defendants  appeal.    Affirmed. 

F.  B.  Grier,  of  Greenwood,  and  Randolph 
Murdaugh  and  J.  W.  Manuel,  both  of  Hamp- 
ton, for  appellants. 

George  Warren,  of  Hampton,  for  respond- 
ents. 

WATTS,  J.  This  is  an  action  to  recover 
damages  on  account  of  the  alleged  negligent 
and  willful  failure  of  defendant  to  open  its 
station  at  VarnviUe  at  the  proper  time  be- 
fore arrival  of  afternoon  train,  on  Sunday, 
February  9,  1919,  to  accommodate  the  plain- 
tiff Mrs.  Ginn,  who  was  being  taken  to  a  hos- 
pital at  Charleston,  she  being  sick,  for  treatp 
ment,  and  failure  to  furnish  room  and  heat 
after  waiting  room  had  been  opened ;  where- 
by it  is  alleged  plaintiff  was  exposed  to  a 
hailstorm,  that  made  her  condition  worse,  by 
reason  of  the  waiting  room  not  being  opened 
at  the  proper  time.  The  case  was  tried  be- 
fore Judge  Bowman  and  a  jury.  At  the 
dose  of  the  evidence  the  defendant  made  a 
motion  for  a  directed  verdict,  both  as  to  ac- 
tual and  punitive  damages.  This  motion  was 
refused  and  the  case  submitted  to  the  Jury, 
who  returned  a  verdict  in  favor  of  the  plain- 
tiff for  $1,000.  After  entry  of  Judgment  de- 
fendant appealed. 

The  exceptions  are  three  in  number.  The 
exceptions  1  and  2  are: 

(1)  His  honor  committed  error  in  not  direct- 
ing a  verdict  in  favor  of  the  defendant  Walker 
D.  Hines,  Director  General  of  Railroads,  on 
the  first  ground  submitted,  to  wit:  ''That  there 
is  no  testimony  tending  to  establish  actionable 
negligence  as  a  proximate  cause  of  plaintiff's 
alleged  hijury"— the  error  being  there  was  no 
testimony  tending  to  establish  any  actionable 
negligence  on  the  part  of  the  defendant  as  the 
proximate  cause  of  plaintilFa  alleged  injury. 

(2)  It  waa  error  in  his  honor  not  to  direct  a 
verdict  in  favor  of  the  defendant  Walker  D. 
Hines,  Director  General  of  Railroada,  on  the 
second  ground  submitted,  to  wit:  "That  the 
testimony  shows  that  the  depot  waa  open  for 
a  reasonable  length  of  time  before  the  arrival 
of  the  train;  that  there  was  no  notice  or  inti- 
mation of  any  kind  whatsoever  given  to  the 
defendant's  agents  or  employes  or  servanta 
that  plaintiff  waa  ill  or  sick,  and,  in  the  ab- 
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■ence  of  notice  or  knowledge,  they  were  not 
required  to  use  epedal  attention  or  care  for 
a  Bick  patient,  but  onl^  such  reasonable  care 
as  the  law  devolyes  upon  them  with  reference 
to  passengers  generally,  and  the  testimony  also 
shows  that  that  duty  had  been  fuUy  met  and 
complied  with"->the  error  being: 

(a)  The  testimony  established  beyond  ques- 
tion or  dispute,  and  as  a  matter  of  law,  that 
the  depot  was  opened  and  remained  open  for  a 
reasonable  length  of  time  before  the  arrival 
of  the  train,  and  -that  all  passengers,  including 
plaintiff,  had  ample  time  to  procure  tickets  and 
board  the  train. 

(b)  There  was  no  notice  to  the  defendant, 
and  it  was  without  knowledge  or  information 
of  any  kind,  that  plaintiff  was  ill  or  sick  and 
in  need  of  any  special  assistance  or  special 
accommodation  or  special  attention,  and  that 
there  was  no  request  from  plaintiff,  or  any  one 
in  her  behalf,  asking  tiiat  the  waiting  room  be 
opened  at  an  earlier  hour  than  it  was,  or  that 
any  special  accommodations  be  provided  for 
her,  and,  in  the  absence  of  such  notice,  it  was 
the  duty  of  the  defendant  to  open  its  waiting 
room  only  a  reasonable  length  of  time  before 
the  arrival  of  the  train. 

(c)  The  testimony  shows  that  the  defendant 
discharged  its  full  legal  duty  to  the  plaintiff 
herein  in  the  circumstances  stated.** 

[1]  The  statute  law  of  tbe  state  provides 
that  a  waiting  room  shall  be  kept  open  at 
such  hours  as  to  accommodate  passengers 
trayeling  over  its  road  on  its  passenger 
trains.  The  statute  does  not  prescribe  a  time 
limit.  This  would  naturally  vary  at  dif- 
ferent pbints  along  the  line,  dependent  on 
the  amount  of  travel.  There  was  a  conflict  in 
the  evidence  as  to  the  time  this  particular 
office  was  opened,  and  necessarily  this  issue 
had  to  be  submitted  to  the  jury. 

[2]  If  the  public  rights  were  infringed  by 
reason  of  the  office  not  being,  opened  a  rea- 
sonable time  before  arrival  of  train,  as  con- 
templated by  the  statute,  and  one  injured 
who  desired  to  become  a  imssenger,  then  they 
oould  recover  actual  damages  for  loss  of  time 
or  inconvenience. 

[S]  In  the  case  at  bar,  there  was  testimo- 
ny that  the  plaintiff  had  been  denied  her 
rights  when  she  proposed  to  become  a  passen- 
ger, and  if  there  was  such  infraction  of  her 
rights  she  was  entitled  to  some  damages. 
But,  in  the  absence  of  notice  of  some  sort, 
a  railroad  company  cannot  be  expected  to  an- 
ticipate the  arrival  of  a  sick  passenger.  Rea- 
sonable notice  should  be  given  to  the  railroad 
if  iq)ecial  care  and  attention  is  desired; 
otherwise,  a  sick  passenger  wotdd  bear  the 
same  relation  to  the  railroad  company  as  a 
well  passenger,  and  would  have,  in  the  ab- 
sence of  notice,  no  higher  right. 

In  the  present  case  his  honor  submitted 
properly  to  the  jury  the  question  of  actual 
damages.  She  was  entitled  to  some  damages 
if  her  rights  were  infringed,  and  for  dam- 
ages such  as  loss  of  time,  inconvenience,  eta 

[4,  6]  As  to  the  punitive  damages,  there  is 
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no  evidence  in  the  case  ttkt  ^ould  warrant 
punitive  damages,  and  his  honor  was  in  error 
in  not  directing  a  rerdict  as  to  punitive  dam- 
ages. The  evidence  does  not  sustain,  and  the 
Director  Qeneral,  representing  the  govern- 
ment, cannot  be  held  to  respond  in,  punitive 
damages.  A  new  trial  would  necessarily  fol* 
low,  but  appellant's  counsel  stated  in  court 
when  he  argued  his  case,  and  in  his  printed 
argument  says :  "We  have  limited  our  appeal 
to  the  question  of  our  right  to  a  directed  ver- 
dict*' -  He  said  if  he  oould  not  sustain  his 
position  that  he  was  entitled  to  a  directed 
verdict  thai  that  the  judgment  should  be  af- 
firmed. His  honor  liad  the  right  to  submit 
the  question  of  actual  damages  to  the  Jury* 
but  not  punitive  damages. 

The  defendant  was  not  entitled  to  a  direct- 
ed verdict  on  the  whole  case.  He  is  entitled 
to  a  new  trial;  but,  in  view  of  his  request 
that  if  he  is  not  entitled  to  a  directed  verdict 
on  the  whole  case  he.  does  not  want  a  new 
trial,  and  in  deference  to  this  statement,  the 
judgment  is  affirmed. 

GARY,  0.  J.,  and  HTDRICK,  FRASBR, 
and  GAGE,  JJ.,  concur. 


014  s.  0.  wn 
STATE  V.  LEAKS.     (No.   10455.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1020.) 

I.  Criminal  law  ^s»822 (8)— Charge  oonsidereil 
as  a  whole  held  oot  to  limit  aelf-defeasa  to 
a  ease  of  absolute  necessity. 

Considering  as  a  whole  the  cha^e  on  self- 
defense,  held  it  could  not  be  reasonably  sup- 
posed that  the  Jury  was  misled  by  portion  of  it 
to  consider  right  to  plea  of  self-defense,  lim- 
ited to  a  case  where  there  was  absolutely  no 
other  safe  way  of  escape. 


2.  Homlelde  «=s>ll2(2)'-Rfght  of  self-defense 
not  destroyed  on  the  ground  of  provoking  the 
ditlloulty,  because  the  parties  were  gambling 
together. 

Defendant  is  not  deprived  of  the  right  of 
self-defense  on  the  theory  of  provoking  the 
difficulty,  because  he  was  at  the  time  engaged  in 
gambling  with  deceased,  and  deceased  became 
provoked  and  attacked  him  on  account  of  his 
winning  his  money. 

Appeal  from  General  Sessions  Circuit  Court 
of  Greenville  County;  James  H  Peurifoy, 
Judge. 

Henry  Leaks  was  convicted  of  murder, 
and  appeals.  Reversed  and  remanded  for 
new  triaL 

D.  W.  Smoak  and  Oothran,  Dean  &  Ckith- 
ran,  all  of  Greenville,  for  appellant 

J.  Robt.  Martin,  SoL,  of  Greenville,  for 
the  State. 
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GARY,  O.  J.  The  defendant  was  indicted 
for  the  murder  of  Herbert  Smith;  the 
Jury  rendered  a  yerdict  of  guilty,  and  the 
sentence  of  death  by  electrocution  was  Im- 
posed on  him,  whereupon  he  appealed. 

Lewis  Brown,  a  witness  for  the  state, 
thus  testified  as  to  the  circumstances  sur- 
rounding the  homicide: 


<n 


'We  were  all  gambling  with  cards.  Henry 
Leaks,  Herbert  Smith,  Arthur  Williams,  and  I 
were  in  the  crowd.  We  had  been  playing  from 
11  o'clock  until  between  4  and  6  in  the  morning. 
Herbert  Smith  drew  a  card  and  turned  it  down. 
The  defendant  claimed  to  have  won  Herbert 
Smith's  money,  the  latter  denied  it,  saying 
another  of  the  players  had  won  it.  Defendant 
demanded  the  money.  Deceased  refused  to 
give  it  to  him. 

"Q.  Stand  up  and  show  how  he  got  the  mon- 
ey. A.  He  reached  and  got  the  money  with 
this  hand  like  this.  He  brought  it  into  this 
hand  and  carried  it  to  his  pocket. 

"Q.  And  what  did  Henry  do  then?  A.  He 
pulled  out  his  pistol. 

**Q.  Where  was  his  pistol?    A.  In  his  bosom.*' 

Arthur  Williams,  another  witness  for  the 
state,  testified  as  follows: 

"Deceased  drew  a  card,  and  he  claimed  the 
money.  Deceased  would  not  give  it  up.  De- 
fendant reached  after  the  money,  and  deceased 
grabbed  it  up  and  started  to  put  it  in  his  pock- 
et. Just  as  he  started  back  with  the  money 
defendant  pulled  out  his  pistol  and  shot  twice. 
I  could  not  see  what  deceased  had  in  his  right 
hand.  I  saw  defendant  when  he  snatched  the 
pistol  out  of  his  bosom. 

"Q.  Before  he  shot  him  did  he  catch  hold  of 
him?  A.  Yes,  sir;  they  had  hold  of  one  an- 
other. 

"Q.  Did  you  ever  see  any  pistol  in  this  dead 
man's  hand?  A.  No,  sir;  I  heard  him  speak- 
ing of  it 

''Q.  This  is,  all  night?  What  about  pawning 
it?  A.  Yes,  sir;  he  tried  to  pawn  It  to  me. 
I  didn't  see  it.  He  asked  me  to  give  him  $10. 
I  asked  him  what  kind  it  was.  He  said  82  au- 
tomatic. The  shooting  took  place  very  quickly 
after  they  began  to  scofSe.  I  heard  no  words 
pass  except  the  defendant  said,  'Give  me  my 
money.' 

''Q.  Then,  as  I  understood  you  awhile  ago, 
the  dead  man  reached  to  his  hip  pocket?  A.  I 
couldn't  say  whether  he  put  his  hand  in  his  hip 
pocket  or  not,  but  he  carried  his  hand  back. 
Deceased  grabbed  the  money  first,  and  pulled 
it  to  him.  Defendant  reached  after  it,  and 
deceased  snatched  it.  I  could  not  say  whether 
he  put  his  hand  in  his  hip  pocket  or  not,  but 
he  carried  his  hand  back  towards  his  hip 
pocket.  They  had  hold  of  each  other  at  the 
time.  Deceased  started  to  his  hip  pocket,  and 
defendant  snatched  out  his  pistol.  Defendant 
snatched  the  pistol  out  as  deceased  started  his 
hand.    Deceased  made  the  attempt  first." 

Cross-examination : 

"Deceased  was  a  big  negro,  very  powerful; 
made  threats  about  pistol;  said  two  or  three 
times  he  had  a  pistol,  fie  was  losing,  and  I 
reckon  trying  to   scare   somebody;    had   been 


pretty  fretful  all  night;  the  more  money  he 
lost  the  meaner  he  got  He  lost  the  last  bet; 
defendant  won  it** 

[1]  The  first  exception  that  will  be  con- 
sidered is  as  follows: 

"His  honor,  the  presiding  judge,  erred  In 
charging  the  jury  as  follows,  in  defining  the  plea 
of  self-defense: 

**  'There  must  be  no  other  safe  way  of  escape.' 

**  'A  man  has  no  right  under  those  circum- 
stances to  take  human  life  if  there  is  any  safe 
way  to  avoid  it' 

"  *It  becomes  a  question  for  the  jury  under 
all  the  circumstances  that  you  heard  proven 
whether  or  not  there  was  any  safe  way  for  the 
defendant  to  have  avoided  taking  the  life  of  the 
deceased.  If  there  was,  the  law  imposes  upon 
him  that  obligation.' 

"Specification:  The  defendant  is  entitled  to 
such  plea  where  there  is  no  other  reasonably 
safe  or  adequate  means  of  escape  from  the 
necessity  of  taking  life,  not  any  way  of  es- 
cape. 


»f 


His  honor,  the  presiding  Judge^  charged 
the  jury  also  as  follows: 

"Now,  every  person  when  assaulted  has  the 
right  to  defend  himself,  provided  he  is  without 
fault  in  bringing  on  the  difficulty,  if  he  believes 
it  necessary  for  him  to  take  the  life  of  his 
assailant  to  save  himself  from  death  or  serious 
bodily  harm,  and  if  a  person  of  ordinary  rea- 
son and  courage  would  believe  the  same  thing 
placed  as  the  defendant  was  placed,  and  if  there 
was  no  other  reasonably  safe  way  of  escape." 

When  the  charge  is  considered  in  its  en- 
tirety, it  cannot  be  reasonably  supposed  that 
the  jury  was  misled  by  that  portion  of  it, 
quoted  in  the  exception. 

[2]  The  next  exception  for  consideration  is 
as  follows: 

"His  honor,  the  presiding  judge,  erred  in 
charging  the  jury  that,  if  the  defendant  pro- 
voked a  difficulty  with  the  deceased  by  winning 
money  at  gambling,  or  on  account  of  winning 
money  from  him  at  a  game  of  chance,  ho  was 
deprived  of  the  right  of  self-defense. 

"Specifications:  The  deceased  was  in  pari 
delicto  so  far  as  the  gambling  was  concerned; 
if  he  became  provoked  at  the  defendant,  be- 
cause the  defendant  had  won  his  money,  and  at- 
tacked him  on  account  thereof,  the  defendant, 
who  had  done  nothing  more  to  provoke  a  dif- 
ficulty than  to  win  the  money  of  the  deceased, 
could  not  for  that  reason  alone  be  deprived  of 
his  right  of  self-defense.  It  cannot  be  declared 
as  matter  of  law  that  to  win  money  from  an- 
other at  gambling,  though  unlawful,  is  an  act 
reasonably  calculated  to  provoke  a  difficulty, 
such  as  to  debar  the  right  of  self-defense.** 

His  honor,  the  presiding  judge,  thus 
charged  the  jury: 

"I  charge  you  that  in  this  case  if  you  should 
find  that  the  defendant  at  the  bar,  Henry 
Leaks,  provoked— if  he  was  gambling  and  if  he 
provoked— the  fight  witli  any  other  person,  on 
account  of  any  money  won  by  gaming,  he  would 
be  violating  the  law,  and  the  plea  of  self-dejfense 
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would  not  be  avaflable  to  him.  I  repeat,  if  you 
should  find  in  this  case  that  the  defendant  at 
the  bar  provoked  the  difficulty,  on  account  of 
money  won  in  a  game  of  chance,  or  in  gambling, 
the  plea  of  self-defense  would  not  be  available 
to  him.  On  the  other  hand,  I  charge  you  that 
if  the  difficulty  was  provoked  by  the  deceased, 
or  if  it  was  not  provoked  by  the  defendant,  on 
account  of  the  game  of  chance,  why  then  the 
plea  of  self-defense  would  be  available  to  him, 
and,  if  it  is  proven  to  your  satisfaction,  as  I 
shall  charge  you  further,  why  you  will  give 
him  the  benefit  of  it.  The  law  does  not  rec- 
ognize the  rights  ol  gambling;  on  the  con- 
trary,   gambling    is    unlawful    in    this    state. 

It'  cannot  be  snccessfnlly  contended,  when 
a  fight  takes  place  during  a  gambling  game, 
between  the  participants,  that  such  a  result 
was  naturally  and  probably  to  be  anticipated 
from  the  mere  fact  that  gambling  Is  unlaw- 
ful. The  causal  connection  between  the 
unlawful  act  of  gambling  and  the  encounter 
arising  during  the  progress  of  the  game 
between  the  participants  is  too  remote  to 
destroy  the  right  of  self-defense.  Further- 
more, If  the  ruling  of  his  honor,  the  presld* 
ing  judge  should  be  sustained,  it  would  lead 
logically  to. the  farther  untenable  proposition 
that  neither  the  assailant  nor  the  party 
upon  whom  the  assault  was  made  would 
have  the  right  to  rely  upon  the  plea  of  self- 
defense.  The  exception  raising  this  question 
is  sustained. 

The  sixth  exception  assigns  the  same  er- 
ror in  the  ruling  of  the  circuit  Judge  refus- 
ing the  motion  for  a  new  trial,  and  that  ex- 
ception is  also  sustained.  When  the  charge 
is  considered  in  its  entirety,  it  has  not  been 
made  to  appear  that  the  other  exceptions  as- 
sign prejudicial  error. 

The  Judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

HYDBICK,  WATTS,  GAGB,  and  FRA- 
SER,  JJ.,  concur. 


(U4  S.  C.  306) 

TAFF  V.  SMITH.     (No.   10456.) 

(Supreme  Oourt  of  South  Carolina.    June  28, 

1920.) 

1.  Insuranoe    «s»586— Rights    of    iMoeflciary 
vests  on  entry  into  contract. 

The  rights  of  a  beneficiary  under  a  life  in- 
surance policy  become  vested  as  soon  as  the  in- 
surer and  the  insured  enter  into  the  contract, 
and  are  not  subject  to  be  divested  unless  there 
is  a  strict  compliance  with  the  requirements  of 
the  policy  in  such  respect 

2.  Insuranoe  ^=»586— Insurer  and  Insured  can- 
not waive  rights  of  beneflolary. 

When  a  beneficiary  is  named  in  a  policy,  he 
is  as  much  entitled  to  rely  upon  its  provisions 


for  the  protection  of  his  rights  as  the  tbsnred 
or  the  insurer,  and  neither  of  them  can  waive 
the  rights  of  the  beneficiary. 

3.  Equity  ^=»54— Parson  may  net  iMuett  from 
own  wrong. 

No  person  shall  be  allowed  to*  reap  the 
benefits  arising  from  his  own  wrongful  acts. 

4.  Equity  ^8»57— That  treated  as  done  which 
ought  to  be  done. 

Equity  regards  and  treats  that  as  done 
which  in  good  conscience  ought  to  be  done. 

5.  Equity  «si556— Looks  to  Intent  rather  than 
form. 

Ejquity  looks  to  the  intent  rather  than  the 
form. 

6.  Equity  ^=»66— One  seeking  equity  must  do 
equity. 

One  who  seeks  equity  must  do  equity. 

7.  Equity  ^=»55— No  wrong  without  remedy. 

Equity  will  not  suffer  a  wrong  without  a 
remedy. 

8.  Insurance  «s»587  —  Original  beneficiary 
could  not  In  equity  claim  proceeds  of  policy 
where  change  of  bencfldary  was  prevented 
by  own  wrongful  act. 

Where  beneficiary  under  a  life  insurance 
policy  refused  to  surrender  the  policy,  wUch 
was  in  her  possession,  when  insured  desired 
to  have  the  beneficiary  changed,  and  the  in-> 
sured  gave  the  insurer  written  notice  of  a 
desire  to  change  the  beneficiary,  and  insurer 
refused  to  do  so  because  the  change  must  be 
indorsed  on  the  policy,  the  new  beneficiary  had 
an  equitable  right  to  the  proceeds  of  the  policy 
which  would  prevail  over  the  first  benefidary's 
legal  title. 

Appeal  from  Oonunon  Pleas  Circuit  Gourt 
of  Greenville  County;  James  E.  Peurifoy, 
Judge. 

Action  by  Mrs.  E.  A  Taff  against  Mildred 
C.  Smith  and  another.  Judgment  for  plain- 
tiff, and  the  named  defendant  appeals.  Af- 
firmed. 

Bonham  &  Price,  of  Greenville,  for  appel- 
lant 

Cothran,  Dean  &  Ck>thran,  of  Greenville, 
for  respondent 

GARY,  C.  J.  The  i^laintiff  sued  the  de- 
fendant and  the  Life  Insurance  Company  of 
Virginia  for  the  proceeds  of  a  policy  upon  the 
life  of  S.  Edward  Taff.  The  Life  Insurance 
Company  paid  the  money  to  the  clerk  of  the 
court,  by  agreement  of  counsel  representing 
the  plaintiff  and  the  defendant  Mrs.  Taff 
thought  she  was  entitled  to  the  proceeds  of 
the  policy,  because  her  son  S.  EMward  Taff, 
had  sought  to  make  her  the  beneficiary  of 
the  policy.  The  defendant  Mrs.  Mildred  C. 
Smith  claims  that  she  Is  entitled  to  the 
proceeds  of  the  policy  because  she  was  the 
beneficiary  named  therein,  and  because  there 
had  been  no  legal  change  of  the  beneficiary. 


^=»For  other  cases  see  same  topic  and  KBHT-NUMBER  in  aU  Key-Numbered  Diaests  and  Indexea 
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Tbe  toUowliig  is  an  agreed  statemeot  of  the 
teatfaaonj: 

"Th«  Insured,  8.  B.  Tail;  on  the  26tli  day 
of  NoTomber,  1912,  took  oat  a  policy  on  hit 
life  in  amount  $1,000,  with  the  Virginia  lale 
Insurance  Company,  naming  his  wife,  the  de- 
fendant, as  beneficiary.  In  the  application  and 
policy  the  insured  reserved  the  right  to  change 
the  benefldary,  known  as  the  right  of  revoca- 
tion. With  reference  to  the  ehange  of  benefi- 
ciary, the  foHowtng  danse  is  found  in  the  pol- 
icy: 'When  the  right  of  revocation  has  been 
reserved,  the  insured  may  at  ax^  time  while 
this  policy  is  in  force,  by  written  notice  to  the 
company  at  its  home  office,  change  the  bene- 
ficiary or  beneficiaries  under  this  policy,  subject 
to  any  previous  assignment;  such  change  to 
take  effect  only  upon  indorsement  of  the  same 
on  this  policy  by  the  company  whereupon  all 
rights  of  the  former  beneficiary  or  beneficiaries 
shall  cease.* 

"The  proof  showed  that  some  time  in  199.8, 
the  insured  and  his  wife  separated.  The  in- 
sured going  to  live  with  his  mother,  and  the 
wife  with  her  father.  Subsequent  to  this  time 
the  wife  obtained  a  divorce  id  Georgia,  and 
married  one  Smith,  about  a  month  before  the 
Insured  died. 

"On  the  28d  day  of  November,  1914,  the  in- 
sured made  a  written  application  to  the  com- 
pany to  change  the  benefidary,  of  which  the 
following  is  a  copy:  'I  named  Mildred  TalT 
as  beneficiary,  and  now  under  the  right  I  re- 
served in  said  application  I  wish  to  change 
the  beneficiary  and  make  lira.  B.  J.  Taff  (re* 
lationship  to  insured,  if  any),  mother,  the  ben- 
efidary, and  I  do  by  this  writing  make  said 
change  and  substitution,  and  request  that  this 
change  be  made  by  the  company's  indoraement 
on  said  policy;  the  benefidary  dauee  in  said 
policy  in  all  other  respects  to  remain  the  same 
as  set  out  iii  the  said  policy.' 

**This  application  was  sent  to  the  home  office 
by  the  agent  in  QreenviUe.  The  company  in- 
structed the  Greenville  office  that  it  would  be 
necessary  to  have  the  policy  before  the  change 
of  benefidary  could  be  made.  The  insured  was 
unable  to  present  the  policy  because  the  bene- 
fidary had  the  same  In  her  possession  and 
refused  to  surrender  it.  The  Greenville  agent, 
at  the  insured's  request,  wrote  the  home  office 
to  know  if  the  change  would  not  be  made  with- 
out the  policy,  which  the  company  refused 
to  do." 

The  jury  rendered  a  yerdict  In  favor  of  tbe 
plaintiff,  and  tbe  defendant  appealed. 

His  honor  tbe  presiding  Judge  charged  tbe 
following  request  of  the  defendant: 

"If  you  should  find  from  the  evidence  that 
the  insured  had  given  the  policy  in  question  to 
his  wife,  who  is  named  as  beneficiary,  with 
words  indicating  that  she  was  to  recdve  the 
benefits  thereof,  this  would  amount  in  law 
to  a  valid  assignment,  and  would  be  binding 
upon  the  assured,  and  those  making  daim 
under  him,  and  no  subsequent  act  of  the  in- 
sured in  attempting  to  change  the  benefidary 
would  invalidate  such  assignment," 

To  this  cbarge  be  added  these  words: 

"So  you  will  determine,  Mr.  Foreman  and 
gentlemen,  whether  or  not  the  insured  did  as- 


sign this  policy  to  Mrs.  Smith  before  attempt- 
ing, if  he  did  attempt,  to  haye  the  benefidary 
dianged.  If  he  did  assign  It  to  her,  then  un- 
der the  terms  of  this  policy  we  would  not  have 
any  right  to  .change  the  benefidary,  because, 
as  I  have  already  said,  he  could  ooly  change 
the  beneficiary  subject  to  any  previous  assign- 
ment" 

The  verdict  of  the  Jury  in  connection  with 
tbia  charge  showa  that  tbe  defendant  did 
not  bare  tbe  right  to  tbe  poaseasion  of  tbe 
policy,  and  tberefore  that  ber  refusal  to  de- 
liver possession  thereof  apon  demand  was  a 
wrongful  act  on  her  part. 

The  plaintiff  presented  tbe  following  re- 
quest, which  was  charged: 

"Although  the  dause  relating  to  dmnge  of 
benefidary  required  Bdward  TafF  to  have  the 
change  of  benefidary  indorsed  upon  the  policy, 
in  order  to  effect  a  change  of  beneficiaries,  1 
charge  you  that,  if  he  gave  notice  to  the  in- 
surance company  of  his  intention  to  diange  the 
beneficiary,  and  did  all  that  could  reasonably 
be  required  of  him  to  procure  the  policy  and 
send  it  to  the  company  for  such  indorsement, 
but  was  prevented  from  doing  so  by  the  orig-' 
inal  beneficiary,  Mildred  Taff,  retaining  posses- 
sion of  the  policy  and  refusing  upon  demand  to 
surrender  the  same,  the  change  of  beneficiaries 
will  be  held  in  equity  to  have  taken  place,  and 
the  last-named  benefidary,  Mn.  B.  A.  Taff, 
would  be  entitled  to  the  proceeds  of  insurance." 

Tbe  defendant  presented  tbe  following  re- 
quests which  were  refused: 

(1)  "I  charge  you  that  ordinarily  the  insured 
cannot  change  the  benefidary  named  in  the 
policy,  although  right  of  revocation  haa  been 
reserved,  unless  the  rule  of  the  company  with 
reference  to  the  change  of  the  benefidary  is 
strictly  complied  with;  and  where  such  rule 
requires  that  the  change  of  the  benefidary 
must  be  noted  on  the  policy  by  the  company 
at  its  home  office,  no  change  is  -effective  uiiless 
this  condition  is  complied  with." 

(2)  "I  charge  that  in  this  particular  case  the 
rule  with  reference  to  the  change  of  ben- 
efidary is  made  fbr  the  protection  of  the  com- 
pany, and  that  the  company  had  the  right  to 
ezerdse  its  judgment  and  discretion  about 
making  the  change,  although  application  was 
properly  made  by  the  insured  and  the  policy 
delivered  at  its  home  office." 

(3)  'TThat  those  seeking  to  recover  the  pro- 
ceeds of  the  policy  by  reason  of  an  attempt  to 
change  the  benefidary  by  the  insured  cannot 
recover,  although  it  be  ^own  that  the  insured 
had  done  all  within  Us  power  to  make  the 
change,  except  ddiver  the  policy  at  the  home 
office  of  the  company,  if  the  company  still  had 
the  right  to  exerdse  its  Judgment  and  discre- 
tion about  making  sudi  change  of  benefidary." 

The  diarging  of  tbe  plaintiff's  request  and 
tbe  refusal  to  charge  those  presented  by  the 
defendant  la  assigned  as  error  by  tbe  appel- 
lant 

[1,2]  Tbe  appellant's  attorneys  rely  upon 
the  cases  of  Holder  v.  Insurance  Co.,  77  S.  C. 
299,  57  S.  E.  853,  and  Deal  v.  Deal,  87  S.  C 
3d5,  69  S.  B.  886k  Ann.  Caa.  1912B.  U42.    In 
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the  tnt  mentloiied  of  tbese  esses  the  prin- 
ciple is  announced  tiist  tbe  rights  of  the 
beneficiary  become  vested  as  soon  as  the  in- 
surer and  the  insured  enter  into  the  contract, 
and  are  not  subject  to  be  divested,  unless 
there  is  strict  compliance  with  the  require- 
ments of  the  policy  in  this  respect  And  In 
the  other  of  these  cases  the  court  uses  this 
language: 

"When  a  beneficiary  is  named  in  a  policy,  he 
is  as  much  entitled  to  rely  upon  its  provisioDS 
for  the  protection  of  his  rights  as  the  insurer 
or  the  insured.  Nor  can  either  of  them  waive, 
the  rights  of  the  benefidary.** 

m 

[S-7]  These  principles  are  sound,  as  ap- 
plied to  the  facts  of  those  particular  cases. 
But  the  present  case  demands  the  application 
of  other  well-settled  maxims,  among  which 
may  be  mentioned: 

"No  person  shidl  be  allowed  to  reap  the  ben- 
efits arising  from  his  own  wrongful  acts." 

^'Equity  regards  and  treats  that  as  done 
which  in  good  conscience  ought  to  be  done." 

"Equity  looks  to  the  intent  rather  than  the 
form." 

"He  who  seeks  equity  must  do  equity." 

"Equity  will  not  suffer  a  wrong  without  s 
remedy  .•• 

The  insurance  company  was  originally 
made  a  party  defendant,  hut  ceased  to  be  a 
party  upon  paying  the  money  Into  court,  by 
consent  of  the  plaintiff  .and  defendant  The 
fund  is,  therefore,  being  held  by  the  clerk  of 
the  court  as  a  stakeboldert  and  no  rights  are 
claimed  by  the  defendant 

[I]  If  the  application  which  the  insured 
sent  to  the  insurance  company  had  been  ac- 
companied by  the  policy,  the  company  would 
not  have  had  the  authority  to  exercise  its 
dlscreticm  as  to  the  change  of  the  beneficiary, 
but  would  have  been  bound  to  Indorse  the 
change  upon  the  policy.  The  pollcyt  however, 
was  not  sent  and  the  application  made  by 
the  insured  for  tiie  change  merely  clothed 
Mrs.  Taff  with  the  equitable  right  to  the 
money,  while  the  legal  title  to  it  remained  In 
the  defendant.  The  question  for  determina- 
tion is  whether  the  equitable  or  the  legal 
title  shall  prevail. 

The  foregoing  maxims,  which  are  applica- 
ble to  this  case,  show  conclusively  that  the 
equitable  rights  of  the  plaintiff  must  prevail. 

Affirmed. 

HYDRIGK,  WATTS,  FRASER,  and  OAGQ, 
JJ.,  omcur. 


(114  8.  C.  S46) 

SCHMID   V.  WHITTEN.    (Nd.    10466.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

SpecMo  jierformanoe  #s>55— Speosiative  oos« 
traet  not  onforeeabla. 
A  contract  for  sale  of  land  will  not  be  spe- 


money  was  paid,  and  tbe  object  of  the  pnr* 
chaser  dedfing  enfoveemsnt  was  merely  to 
speculate. 

Gary,  C  J.,  and  Hydrick,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Oconee  County;  J.  W.  De  Vore,  Judge. 

Action  by  W.  D.  Schmld  against  Qeorge  B. 
Whlttcn.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

B.  Lu  HemdoQ,  of  Walhalla,  for  appellant 
M.  G.  Long,  of  Walhalla,  for  respondent 

WATTS,  J.  I  dissent  to  the  opinion  of  tbe 
Chief  Justice.!  This  being  an  action  for 
spedfio  performance.  It  is  within  the  discre- 
tion of  the  court  whether  it  will  decree  it  or 
not  The  facts  in  the  case  are  not  such  as 
will  appeal  to  a  court  of  Justice  and  good 
conscience  that  such  a  decree  should  be 
made.  Either  party  could  breach  ^e  con- 
tract or  option  for  sale  If  th^  saw  proper 
to  do  so.  I  do  not  know  oi  any  law  to  pre- 
vent any  person  breaking  a  contract  When 
they  do  so  they  must  respond  in  damages  in 
so  doing,  if  the  aggrieved  party  sustains  any. 
In  the  present  case,  if  appellant  broke  his 
contract  the  respondent  could  sue  him.  Any 
damages  he  recovered,  the  appellant's  daim 
of  homestead  would  be  good  against  as  thcf 
contract  entered  into  is  simply  to  convey 
a  tract  of  land«  It  is  not  an  alienation  by 
deed  or  mortgage,  but*  simply  a  contract  to 
convey  under  certain  conditions.  Of  course, 
if  the  court  Is  determined  to  decree  spedflc 
performance  then  he  will  not  have  his  plea  of 
homestead,  as  msde  In  this  case,  sustained. 

The  respondent  did  not  enter  Into  the  con* 
tract  to  purchase  a  home,  but  the  only  Infer- 
ence from  the  evidence  Is  that  he  was  on  the 
make.  The  special  referee  finds  that  the  re- 
spondent has  optioned  the  land  off  the  last 
part  of  1919  to  Morrison  for  $1,900.  He  in 
turn  has  contracted  to  sell  to  0.  C.  Lyles. 
Whitten  contracted  to  sell  Schmld  December 
1,  1917.  Schmld  went  Into  possession  then, 
not  as  purchaser,  but  as  a  tenant  having 
given  a  rent  sum  to  Whitten.  So  now  we 
have,  according  to  the  finding  of  the  master, 
three  persons  other  than  Whitten  having 
some  claim  in  the  land.  And  if  we  are  con- 
fronted with  the  same  trouble  about  dower 
that  Whitten  and  Schmld  are  having,  be- 
tween Schmld  and  Morrison,  and  Morrison 
and  Lyles,  we  will  have  a  nice  mix-up.  It 
shows  the  danger  of  ''shoe-stringy  title,"  and 
it  is  rule  of  absurdity  if  a  court  of  equity  in- 
tends to  decree  specific  performance  in  such 
cases,  and  lend  their  aid  and  assistance  to 
enforcing  such  barefaced  gambling  and  spec- 
ulative contracts.  One  of  the  curses  of  the 
country  at  present  is  the  gambling  specula* 


^  After  It  was  written,  the  opinion  of  Oary.  C  J., 
^  .  ,  .     ,,  .    was  treated  as  the  dissenting  opinion  and  the  opln- 

dfically  enforced,  where  practically  no  earnest  ^  ,on  of  watu,  J.,  became  the  majority  opinion. 
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tlye  craze^  whereby  a  lot  are  out  for  easy 
money  and  a  deflire  for  quick  riches. 

There  are  a  lot  of  good  people  engaged  In 
the  real  estate  business,  legitimately  buy- 
ing and  selling,  but  the  case  at  bar  presents 
no  such  features.  I  do  not  int^id  by  my 
aid  and  assistance  to  encourage  such  wild- 
cat, speculative  craze,  and  bring  about  dis- 
aster. We  had  a  case  where  the  original 
purchase  price  was  $10,000,  and  by  subse- 
quent ''shoe-string  sales"  the  last  purchaser 
agreed  to  give  $45,000.  The  collapse  came, 
and  under  foreclosure  proceedings  the  prop- 
erty brought  a  little  over  $10,000.  All  per- 
s(ms  who  have  the  good  of  their  community 
at  heart  deplore  the  loose  way  that  these 
transactions  are  conducted,  and  want  them 
done  away  with.  Practically,  no  earnest 
money  passed  between  api)ellant  and  re> 
spondent.  Respondait  does  not  claim  to  have 
put  any  valuable  improvement  on  the  land. 
He  never  offered  to  comply  imtil  he  saw  a 
profit  in  it,  by  option,  to  another. 

If  decree  of  specific  performance  is  to  be 
enforced,  the  Chief  Justice  is  right  in  hold- 
ing that  what  was  said  by  parties  was 
merged  in  the  contract,  but,  at  the  same  time, 
If  it  was  an  Ind^endent  agreement  that  re- 
spondent was  to  pay  the  mortgage,  then  ap- 
pelant was  justified  in  breaching  the  con- 
tract. I  am  opposed  to  specific  perforuMuice. 
Let  the  respondent  sue  on  the  law  side  tor 
damages  if  he  has  sustained  any.  I  know  of 
no  law  whereby  a  married  woman  is  required 
to  renounce  her  dower.  B\>r  these  reasons 
I  think  the  decree  appealed  from  should  be 
reversed. 

A  majority  of  the  court  concurring  that 
the  Judgment  should  be  reversed,  it  is  re- 
versed. 

GAGE,  J.,  concurs. 

FRASER,  J.  I  concur.  I  do  not  think 
a  court  of  equity  should  decree  specific  per- 
formance of  contracts  that  are  merely  specu- 
lative. 

Statement  of  Facts. 

This  is  an  action  for  specific  performance 
of  the  following  contract,  entered  into  by  the 
plaintiff  and  defendant,  on  the  first  day  of 
December,  1917: 

"State  of  Soatli  Carolina,  County  of  Oconee. 
The  following  agreement  witnesseth:  That  G. 
B.  Whitten  agrees  to  sell  to  W.  D.  Sclimld,  his 
farm  of  24^  acres,  more  or  less,  situate  near 
Walhalla,  *  *  *  for  the  sum  of  eleven  hun- 
dred and  fifty  dollars  ($1,150.00),  payable  one- 
half  in  two  years  from  date  and  the  remainder 
in  four  years,  with  interest,  payable  annually, 
at  eight  per  cent,  per  annum  from  date  until 
paid  in  full.  Should  the  said  W.  D.  Schmid  de* 
sire  to  pay  the  whole  amount  due  at  any  time, 
the  said  G.  B.  Whitten  agrees  to  accept  the 
same,  and  to  make  good  and  sufficient  titles  to 
the  land  described  above.  Whenever  the  said 
W.  D.  Schmid  pays  the  one-half  due  in  two 


years  and  secures  the  remainder  by  mortgage 
of  the  premises,  the  said  G.  B.  Whitten  agrees 
to  make  to  the  said  W.  D.  Schmid  good  and 
sufficient  title  to  the  property.  Should  W.  D. 
Schmid  fail  to  pay  the  interest  at  the  expira- 
tion of  each  year,  then  the  said  G.  B.  Whitten 
reserves  tiie  right  to  take  possession  of  the 
property  without  suit  or  process.  *  *  * 
Witness  our  hands  and  seals  this  1st  day  of 
December,  1917,  G.  B.  Whitten.  [L.  S.]  W.  D. 
Sdunid  [L.  S.]  In  the  presence  of  Y.  F.  Mar- 
tin, R.  H.  Alexander." 

The  following  facts  are  admitted: 

'  "(1)  That  at  the  time  the  contract  was  en- 
tered into,  the  defendant  George  B.  Whitten 
was  a  married  man  and  the  head  of  a  family, 
consisting  of  himself,  his  wife,  Mrs.  Lillie  B. 
Whitten,  and  two  small  children.  He  owned  no 
land  other  than  the  24^  acres  described  in 
the  agreement.  At  that  time  there  was  a 
mortgage  on  the  tract  of  land  by  the  defend- 
ant George  B.  Whitten  to  the  defendant  the 
Union  Central  life  Insurance  Company.  That 
the  plaintifiF  knew  these  facts  at  the  time  he 
entered  into  the  contract;  that  the  defendant 
Whitten  is  still  such  head  of  a  family,  owns  no 
other  lands,  and  is  a  resident  of  the  state  of 
South  Carolina,  and  the  mortgage  is  still  un- 
paid. 

"(2)  About  April  27,  1917,  the  plaintiff  went 
into  possession  under  a  rent  contract  with  the 
defendant  Whitten,  and  has  remained  in  pos- 
session, either  by  himself  or  by  those  under  him, 
since  that  time;  the  plaintiff  has  paid  the  in- 
terest due  on  December  1,  1918,  which  was  all 
payments  due  under  the  terms  of  contract  of 
purchase,  at  the  date  of  the  commencement  of 
this  action.  Defendant  Whitten  has  paid  in- 
terest on  mortgage  twice  since  contract  of 
purchase  was  entered  into  and  before  date  of 
reference,  said  intferest  amounting  to  $64. 
Defendant  never  requested  plaintiff  to  pay 
interest  on  said  mortgage,  claiming  plaintiff  had 
not  declared  his  intention  to  take  the  land,  and 
he  paid  it  himself  to  keep  down  costs  in  self- 
defense.  Defendant  testified,  on  direct  and 
cross-examination,  that  mortgage  was  discussed 
between  him  and  the  plaintiff  before  contract 
was  entered  into.  Defendant  testified  that,  at 
the  time  contract  was  drawn,  that  he  told 
plaintiff  that  he  (plaintiff)  would  have  to  pay 
the  mortgage;  that  he  and  plaintiff  agreed  not 
to  mention  mortgage  in  contract  and  to  keep 
same  a  secret. 

"(3)  That  on  or  about  the  1st  day  of  Feb- 
ruary, 1919,  the  plaintiff  tendered  to  the  de- 
fendant George  B.  Whitten  the  sum  of  $750, 
and  the  accrued  interest  on  that  amount  from 
the  1st  day  of  December,  1918,  to  the  date  of 
the  tender,  as  in  full  of  the  purchase  price, 
plahitiff  claimiug  a  deduction  of  the  amount  of 
the  difference  between  that  sum  and  the  price 
mentioned  in  the  agreement  for  the  amount  of 
the  mortgage  debt;  but  the  defendant  Q.  B. 
Whitten  refused  the  amount  of  this  tender  as 
insufficient,  claiming  he  was  entitled  to  the  full 
amount  of  the  purchase  price  mentioned  in 
the  agreement,  without  any  deduction  for  the 
amount  of  the  mortgage  debt  The  defendant 
G.  B.  Whitten  then  tendered  to  the  plaintiff 
a  deed  of  conveyance  to  the  premises,  contain- 
ing a  clause  of  general  warranty,  but  without 
renunciation  of  dower  of  Mrs.   Whitten,  and 
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demanded  payment  In  foil  of  the  balance  of 
the  purchase  price,  as  set  ont  In  said  agree- 
ment. The  plaintiff  refused  to  accept  it,  for  the 
reason  that  the  mortgage  was  upon  the  prem- 
ises, and  that  the  wife  of  the  defendant  Whit- 
ten  had  not  renounced  her  dower. 

"(4)  On  or  about  the  6th  day  of  February, 
1919,  plaintiff  made  to  the  defendant  Whitten 
a  written  tender  of  $1,165.75,  subject  to  the 
provisions,  that  in  case  Mrs.  Lillie  Whitten 
still  refused  to  renounce  her  dower  rights  the 
defendant  Whitten  agree  to  a  deduction  from 
the  purchase  price  of  such  amount  as  might 
be  ascertained  by  the  court,  or  agreed  upon  to 
be  the  full  amount  of  snch  dower  rights,  and 
the  retention  by  the  plaintiff  of  such  portion 
of  the  purchase  money  as  might  be  necessary  to 
indemnify  him  against  the  dower  claim  of  his 
wife,  Mrs,  LiUie  B.  Whitten,  so  long  as  said 
daim  continued  to  exist,  as  an  incumbrance  on 
the  land.    •    ♦    •  »• 

The  conclusions  of  the  special  referee  are 
as  follows: 

"I  hold  that  under  the  terms  of  the  con- 
tract Schmid  has  the  right  to  pay  Whitten,  on 
or  before  the  1st  day  of  December,  1919,  the 
sum  of  $575  and  all  interest  due  on  the  whole 
amount  of  the  purchase  price;  that  upon  the 
payment  of  said  amount  Whitten  must  deliver 
to  Schmid  a  deed  of  conveyance  to  the  tract  of 
land  in  question  in  due  form;  that  out  of  the 
purchase  price,  Whitten  must  pay  the  mortgage 
to  the  Union  Central  Life  Insurance  Company, 
or  else  deduct  it  from  the  amount  of  the  pur- 
chase price  and  permit  Schmid  to  take  the 
place  subject  to  the  mortgage;  that  upon  the 
delivery  of  the  deed  by  Whitten  to  Schmid 
that  Schmid  most  execute  and  deliver  to  Whit- 
ten a  mortgage  over  the  premises  for  the  bal- 
ance of  the  purchase  money,  in  accordance 
with  the  terms  of  the  contract;  that  in  the 
event  the  wife  of  George  B.  Whitten  refuses 
to  renounce  her  dower  in  the  deed  to  said  tract 
of  land,  said  W.  D.  Schmid  be  allowed  to  re- 
tain the  sum  of  $191.66  (one-sixth  of  the  pur- 
chase price),  and  either  give  a  mortgage  Over 
the  said  tract  of  land  to  the  said  George  B. 
Whitten  for  the  sum  of  $191.66,  with  interest 
at  8  per  cent,  per  annum,  payable  annually  to 
the  said  George  B.  Whitten  so  long  as  the  in- 
choate right  exists,  and  in  the  event  the  vHfe 
of  the  said  George  B.  Whitten  outlives  him,  the 
said  sum  to  be  paid  to  her,  and  in  the  event 
he  should  outlive  her  the  said  sum  to  be  paid 
to  him.    ♦    ♦    •" 

The  report  of  the  special  referee  was  con- 
flrmed  in  a  formal  order. 

GART,  0.  J.  (dissenting).  The  defendant 
appealed  upon  numerons  exceptions,  but  it 
will  not  be  necessary  to  consider  them  in  de- 
tail. In  the  statement  of  the  admitted  fiicts, 
we  find  the  following: 

''Defendant  testified  that  at  the  time  the  con- 
tract was  drawn  he  told  plaintiff  that  he  (plain- 
tiff) would  have  to  pay  the  mortgage;  that  he 
and  plaintiff  agreed  not  to  mention  mortgage  in 
contract,  i^id  to  keep  same  a  secret." 


This  fact  shows  that  the  rights  of  the 
parties  were  to  be  determined  in  accordance 
with  the  written  cpntract,  and  that,  as  the 
oral  agreement  was  to  be  kept  secret,  it  was 
not  intended  that  it  should  be  a  part  of  the 
written  agreement.  It  is  provided  in  the  con- 
tract that  the  defendant  should  make  good 
and  sufficient  titles  to  the  land.  The  mean- 
ing of  these  words  is  that  the  land  should  be 
free  from  incumbrances,  which  include  mort- 
gages and  •  the  Inchoate  right  of  dower. 
Therefore  the*  conclusions  of  his  honor,  the 
circuit  Judge,  are  sustained  in  these  respects. 

The  appellant  further  contends  that  the 
contract  for  the  sale  of  the  land  was  null 
and  void  by  reason  of  the  fact  that  it  con- 
stitutes his  homestead.  It  is  doubtful  wheth- 
er such  question  improperly  before  the  court 
for  consideration;  but,  waiving  such  ques- 
tion, the  contention  of  the  appellant  cannot 
be  sustained.  Section  28,  art.  2,  of  the 
Constitution  provides  '*that  no  waiver  shall 
defeat  the  right  of  homestead  before  assign- 
ment, except  it  be  by  deed  of  conveyance,  or 
by  mortgage";  also  "that  after  a  homestead 
in  lands  has  been  set  ofiT  and  recorded  the 
same  shall  not  be  waived  by  deed  of  con- 
veyance^ mortgage  or  otherwise,  unless  the 
same  be  executed  both  by  husband  and  wife, 
if  both  be  living."  The  homestead,  however, 
had  not  been  set  olf .  The  power  of  the  head 
of  the  family  to  make  a  deed  of  conveyance 
includes  the  power  to  make  a  contract  for 
the  sale  of  the  land,  as  the  ultimate  result 
contemplated  is  a  deed  of  conveyance.  For 
these  reasons  I  dissent. 

HYDRICK,  J.,  concurs. 
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Insurance  ^=9586— Beneficiary  not  bound  by 
subsequent  aoreement  between  Insured  and 
Insurer. 

Insured  and  insurer  could  not  impair  the 
rights  of  beneficiary  by  a  subsequent  contract, 
and  the  latter  was  not  bound  by  a  clause  in  a 
premium  note  to  the  effect  that  failure  to  pay 
the  note  when  due  would  render  the  policy  ipao 
facto  null  and  void,  although  insured  had  re- 
served the  right  to  change  the  beneficiary. 

Appeal  from  Richland  County  Court;  M. 
S.  Wfaaley,  Judge. 

Action  by  Anna  C.  Brown  against  the  Life 
Insurance  Company  of  Virginia.  Judgment 
fori  plaintiify  >and  defendant  appeals.  Af- 
firmed. 

Barrcm,  McKi^y,.  Frierson  &  HcCants,  of 
Columbia,  for  appellant 
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B.  A.  Bladcwell  and  B.  Y.  KIbler»  botb  of 
Columbia,  for  respondent 

GABY,  O.  J.  This  Is  an  action  on  a  policy 
of  insurance.  His  honor  the  county  Judge 
directed  the  Jury  to  find  a  verdict  in  favor 
of  the  plaintiff  for  $1,004.99,  and  the  defend- 
ant appealed. 

On  the  28th  of  August,  1917,  the  defendant 
issued  its  policy  of  insurance  to  Zingle  6. 
Brown,  wherein  it  was  provided  that,  in 
the  event  of  the  insured's  death,  it  would 
pay  to  his  wife,  the  plaintiff  herein,  the  sum 
of  $1,000.  The  policy  provided  for  a  semi- 
annual premium  of  $10.19,  which  was  pay- 
able on  the  28th  of  February  and  the  28th 
of  August  In  each  year. 

The  Insured  did  not  pay  the  semiannual 
premium  when  it  became  due  on  the  25th 
of  February,  1919,  but  paid  the  sum  of  $5,191 
and  applied  in  writing  for  an  extension  of 
00  days,  and  further  requested  the  defend- 
ant to  accept  his  note  for  the  balance  of 
said  premium,  to  wit,  the  sum  of  $5.  The 
defendant  accepted  the  note  of  the  insured 
for  that  sum,  but  it  was  not  paid  within  the 
60  days.  T^e  note  contained  the  provision 
"that  the  failure  to  pay  this  note  when  due 
shall,  without  notice  to  any  party  or  parties 
Interested  therein,  render  said  policy  Ipso 
fftcto  null  and  vc^d.**  The  policy  Itself  does 
not  contain  a  provision  that  In  case  a  note 
be  given  for  the  premium,  and  be  not  paid 
at  maturity,  the  policy  shall  be  forfeited. 

The  foHowlng  are  the  defendant's  excep- 
tions: 

(1)  "It  la  respectfully  submitted  that  bis 
honor  erred  In  directing  a  verdict  In  favor  of 
the  plaintiff  and  failing  to  direct  a  verdict  in 
favor  of  the  defendant,  when  the  undisputed 
testimony  showed  that  the  insured  failed  to 
pay  a  note  given  for  the  balance  of  a  premium 
due  on  said  policy,  under  the  terms  of  wMch 
the  policy  was  voided  when  the  same  was  not 
paid  at  maturity.** 

(2)  'That  his  honor  erred  in  holding  as  a 
matter  of  law  that  the  policy  was  in  force  at 
the  time  of  the  death  of  the  insured,  when  the 
nndisputed  testimony  sjiiowed  that  the  premium, 
on  said  policy  was  not  paid  when  due,  and  that 
under  the  terms  and  provisions  of  the  policy 
the  failure  to  pay  the  premium  when  due  ren- 
dered the  policy  null  and  void.'* 

(3)  "That  his  honor  erred  In  holding  that 
the  terms  and  provisions  of  said  note  were  not 
binding  upon  the  beneficiary  named  in  said  pol- 
icy, when  the  insured  expressly  reserved  the 
right  to-  change  the  beneficiary,  and  therefore 
the  rights  of  the  insured  were  paramount  to 
the  rights  of  the  beneficiary." 

(4)  '"That  his  honor  erred  in  holding  that 
said  policy  did  not  provide  that  the  policy 
should  lapse  for  the  failure  to  pay  a  note  ^ven 
for  a  premium,  when  the  policy  expressly  pro- 
vides that  the  giving  of  a  note  by  the  insured 
was  contemplated." 

The  principal,  and  we  may  say  the  sote, 
question  in  the  case  is  whether  the  provision 


as  to  forfeiture  In  the  note  was  binding 
upon  the  beneficiary. 
The  policy  contains  this  provision: 

"A  grace  of  one  month  (not  less  than  thirty 
days)  without  interest,  during  which  time  the 
policy  will  remain  In  full  force,  will  be  allowed 
in  the  payment  of  any  premium,  except  ths 
first** 

There  is  no  question  that,  if  the  note  had 
not  contained  the  condition  as  to  forfeiture, 
it,  together  with  the  $5.19  in  cash,  would 
have  constituted  pasrment  of  the  premium 
that  was  due  on  the  25th  of  February,  1919, 
and  would  have  had  the  effect  of  continuing 
the  policy  in  fall  force  until  the  25th  of 
August,  1919,  and  during  ttie  additional  80 
days  of  grace  provided  in  the  policy. 

In  Holder  v.  Insurance  Co.,  77  S.  O.  299, 
57  S.  B.  853,  the  principle  is  announced  that 
the  rights  of  the  beneficiary  become  vested 
as  soon  as  the  insurer  and  the  insured  enter 
into  the  contract,  and  are  not  subject  to  be 
divested,  unless  there  is  strict  compliance 
with  the  requirements  of  the  policy  In  this 
respect  In  that  case  this  court  quoted  with 
approval  the  following  language  in  the  case 
of  Cent  Bank  v.  Hume,  128  U.  S.  195,  9 
Sup.  Ct  41,  32  L.  Ed.  870: 

''It  is  indeed  the  general  rule  that  the  poHcy 
and  the  money  to  become  due  under  It  belong, 
the  moment  It  Is  issued,  to  the  person  or  per- 
sons named  in  it  as  the  beneficiary  or  benefi- 
ciaries, and  that  there  Is  no  power  in  the  per- 
son procuring  the  insurance  by  any  act  of  his, 
by  deed  or  by  will,  to  transfer  to  any  other 
person  the  interest  of  the  person  named." 

In  the  case  of  Deal  v.  Deal,  87  S.  C  396, 
69  S.  BL  886,  Ann.  Cas.  1912B,  1142,  the 
court  used  this  language: 

"When  a  beneficiary  is  named  In  a  policy,  he 
is  as  much  entitled  to  rely  upon  its  provisions 
for  the  protection  of  his  rights  as  the  insurer 
or  the  insured.  Nor  can  either  of  them  waive 
the  rights  of  the  beneficiary." 

The  same  principle  is  announced  in  Jones 
V.  Insurance  Co.,  105  S.  C.  427,  90  S.  B.  30. 
Our  conclusions  are  fully  sustained  by  the 
case  of  Arnold  v.  Ins.  Co.,  B  6a.  App.  686, 
60  S.  £L  470,  in  which  the  authoritiea  are 
reviewed  at  length,  including  some  of  those 
upon  which  the  appellant's  attorneys  rely. 

The  policy  contains  this  provision: 

"When  the  right  of  revocation  has  been  re- 
served, the  insured  may  at  any  time,  while  this 
policy  is  in  force,  by  written  notice  to  the  com- 
pany at  its  home  offio^,  change  the  beneficiary 
or  beneficiaries  under  this  policy,  subject  to  any 
previous  assignment;  such  change  to  take  effect 
only  upon  indorsement  of  the  same  on  this  pol- 
icy by  the  company,  whereupon  all  rights  of 
the   former  beneficiary   or   beneficiaries   shall 


cease. 
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The  insured  and  the  Insurer  could  not  im- 
pair the  rights  of  the  plaintiff  under  the 
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policy,  by  a  sobseqnent  contract  to  which 
she  was  not  a  party.  Nor  oould  the  bene- 
ficiary be  changed,  except  by  strict  compli- 
ance with  the  requirements  of  the  policy  in 
that  respect 
Affirmed. 

HYDRIOK,  WATTSt  FRASBR*  and  GAQB, 
JJ..  concur. 


(U4  S.  C.  280) 

STATE  V.  HARDIN.     (Ne.   10437.) 

(Supreme  Oonrt  of  South  Carolina.    Juno  28| 

1820:) 

I.  Criminal  law  «s»759(2)— iastrttotloa  as  to 
malleo  iaforred  from  use  of  dangsrous  woap- 
OB  hold  aot  obJeotiODaMo. 

In  homicide  proseciiticn,  instruction,  au- 
thorizing Jury  to  infer  malice  from  use  of  dan- 
ferouB  weapon,  held  not  objectionable  as  a 
charge  on  the  facta. 


2.  Homioido  ^=9l09— Inatruotiea  that  dofead- 
ant  by  pleading  aolf-dofoaaa  admitted  Intoa- 
tloaally  kllilag  daeeaaed  held  aot  error. 

In  homicide  prosecution  defended  on  the 
aroand  of  self -defense,  instruction  that  defend- 
ant admitted  that  he  took  deceased's  life  in- 
tentionally with  a  deadly  weapon  held  not  er- 
ror, as  against  contention  that  a  self-defense 
plea  is  not  an  admission'  of  an  intentional  kill- 
hif. 

3.  Homioide  «s»295(l)— laatnotloa  as  to  prov- 
ooatlOB  held  aot  error. 

In  homicide  prosecution,  instruction  on 
proTocatioB,  giving  illustration  as  to  sufficiency 
of  provocation  to  reduce  the  homicide  from 
murder  to  manslaughter,  held  not  objectionable 
aa  against  contention  that  the  illustration  was 
irrelevant  to  the  case,  and  neither  parallel  nor 
analogous  thereto,  and  that  instruction  limited 
provocation  to  acta  stated  in  illustration. 

4.  Homicide  <&=9300(I3)  —  instrnotlon  u  to 
fault  la  bringing  on  difficulty  without  refer- 
ence to  degree  of  fault  not  error. 

In  homicide  prosecution  involving  self- 
defense  issue,  instruction  that  plea  of  self- 
defense  fails,  unless  defendant  shows  that  he 
was  without  fault  in  bringing  on  the  difficulty, 
without  instnu-ting  as  to  the  degree  or  kind 
of  fault  that  would  be  excusable  or  inexcusable, 
held  not  error,  as  against  contention  that  court 
permitted  jury  to  fix  its  own  standard  of  fault, 
without  regard  to  whether  such  fault  would  be 
excusable. 

0.  Homldde  ^=9ll7— To  support  self-defense, 
taking  of  deoeased's  life  must  have  been  the 
only  means  of  escape. 

In  homicide  prosecution,  defendant,  by  prov- 
ing that  he  was  without  fault  In  bringing  on 
the  difficulty,  that  he  was  in  danger  at  time  of 
striking  fatal  blow,  and  that  such  danger  would 
have  been  apparent  to  a  person  of  ordinary  in- 
telligence, does  not  sustain  self-defense  plea, 
but  must,  in  addition  thereto,  prove  that  he  had 
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no  other  means  of  escape  than  to  take  do* 
eeased's  life. 

6.  Homioide  ^s»300(3)— Refssai  of  Instmotiea 
on  self-defense  held  proper. 

In  liomidde  prosecution  where  defendant 
pleaded  aelf -defense,  refusal  to  instruct  that 
defendant,  being  without  fault  In  a  place  where 
he  has  a  right  to  be,  may  repel  force  by  force 
If  violently  assaulted,  and  is  excused  If  In  so 
doing  assailant  is  killed,  heid  not  error. 

7.  Homldde  ^=9300(3)— Refusal  to  Instrnot  as 
to  public  offloer's  right  to  kill  assailant  heid 
not  error. 

In  prosecution  of  deputy  constable  for  homi- 
cide, refusal  to  instruct  that  a  public  officer, 
who  is  attacked  while  in  the  lawful  exercise  of 
his  duties,  is  under  no  duty  to  retreat,  and  may 
kill  assailant  if  necessary  to  save  himself  from 
death  or  serious  bodily  injury,  held  not  error. 

Appeal  from  Ccmunon  Pleas  Circuit  Oonrt 
of  Cherokee  Coonty;  Frank  B.  Gary,  Judge. 

W.  P.  Hardin  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

The  court's  charge,  defendant's  requests  to 
charge,  and  the  exceptions,  referred  to  in 
opinion,  followr 

Judge's  Charge. 

Mr.  Foreman  and  Gentlemen  of  the  Jury: 
In  the  trial  of  a  case,  as  we  are  now,  the  law 
imposes  certain  duties  on  you,  and  imposes  cer- 
tain duties  on  me.  In  reachmg  a  verdict  In  a 
case  the  law  makes  you  the  sole  judges  of  ths 
fact,  the  sole  judges  of  what  the  facts  are. 
It  prohibits  me  from  even  mentioning  any 
opinion  I  may  have  as  to  the  facts.  It  imposes 
upon  me  the  duty  of  expounding  to  you  the 
law  of  the  case.  It  shall  be  my  endeavor  not 
to  invade  your  province,  and  I  assume  you  wHl 
not  invade  my  province,  but  will  accept  the  law 
as  I  give  it  to  you. 

This  is  a  case  In  which  the  state  of  South 
Carolina  charges  this  defendant  ^th  the  feloni- 
ous killing  of  the  deceased.  The  state  charges 
that  he  feloniously  took  the  Ufe  of  the  de- 
ceased. He  has  pleaded  "not  guilty,  and  in- 
terposes the  plea  of  "self-defense,"  the  plea 
of  what  is  known  as  "self-defense,'*  and  upon 
that  plea  he  assumes  the  burden  of  proof. 

Before  the  state  is  entitled  to  a  verdict  it 
must  satisfy  you  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  as  charged  In  the 
indictment.  Beyond  a  reasonable  doubt  meana 
a  substantial  doubt  growing  out  of  the  evidence, 
not  a  fanciful  or  whimsical  doubt,  because  yon 
can  have  that  kind  of  a  doubt  about  anything. 
If  from  the  evidence  you  have  a  reasonable 
doubt  as  to  whether  or  not  the  defendant  is 
guilty  aa  charged  in  the  indictment,  it  is  your 
duty  to  acquit  him.  If  from  the  evidence  yon 
have  a  reasonable  doubt  as  to  whether  or  not 
he  has  established  his  plea  of  self-defense,  it 
is  your  duty  to  acquit  him.  The  plea  of  self- 
defense  is  a  perfect  defense  when  it  Is  mads 
out 

The  state  charges  this  defendant  with  the 
felonious  killing  of  the  deceased.    The  feloni-    . 
ous  killing  of  a  human  being  is  either  murder 
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•r  manalaugbter.  That  is  the  only  kind  of 
killing  the  law  undertakes  to  inflict  punishment 
for.  Every  killing  of  a  human  being  is  justifi- 
able, excusable,  or  felonious.  Where  an  officer 
takes  the  life  of  a  human  being  in  the  perform- 
ance of  a  duty  imposed  on  him  by  law,  that  is 
what  is  known  in  the  law  as  justifiable  killing. 
There  is  no  question  of  that  kind  in  this  case. 
Excusable  killing  is  that  which  takes  place  un- 
der such  circumstances  that  the  party  cAhnot 
strictly  be  said  to  have  taken  the  life  of  the 
deceased  willfully  and  intentionally.  The  ques- 
tion for  you  is.  Was  this  killing  an  excusable 
or  felonious  killing?  As  I  told  you  a  moment 
ago,  a  felonious  killing  is  either  a  murder  or 
manslaughter.  Murder  is  the  felonious  killing 
of  a  human  being  with  malice.  Malice  may 
be  either  express,  or  it  may  be  implied  from  the 
use  of  a  deadly  weapon.  Express  malice  is 
tnanifested  by  some  outward  act— lying  in  wait, 
making  threat  to  take  his  life,  or  something 
of  that  kind.  Implied  malice  is  such  as  you 
have  a  right  to  infer  from  the  use  of  a  deadly 
weapon  calculated  to  inflict  death  or  serious 
bodily  harm,  and  when  nothing  else  appears, 
you  have  a  right  to  infer  that  such  a  killing 
was  a  felonious  killing,  and  done  in  malice. 
(If  it  appears  that  there  was  an  intentional 
killing,  if  that  appears  from  the  evidence,  and 
it  was  done  with  a  weapon  calculated  to  do 
serious  bodily  harm  or  to  take  one's  life,  you 
have  a  right  to  infer  it  was  accompanied  by 
malice,  or  a  felonious  killing.)  Whether  the 
malice  Is  implied  or  whether  it  is  expressed,  if 
malice  accompanies  the  intentional  or  felonious 
killing  of  a  human  being,  it  is  murder. 

The  other  form  of  felonious  killing  is  man- 
slaughter; that  is,  the  unlawful  or  felonious 
killing  of  a  human  being  without  malice.  The 
law  recognizes  there  are  occasions  in  a  man*s 
life  where  he  may  be  so  situated  as  to  lose 
control  of  himself  under  sufficient  provocation, 
and  he  acts  from  impulse  rather  than  premedi- 
tation or  design.  In  a  case  of  that  kind  the 
law  would  not  excuse  him — it  would  not  say 
he  is  not  to  be  punished,  but  would  not  visit  the 
extreme  penalty  of  the  law  on  him  as  It  would 
in  the  ca&e  of  a  felonious  killing  accompanied  by 
malice.  But,  to  give  you  a  familiar  illustration 
(I  find  I  ean  always  tell  a  jury  better  what  the 
law  is  by  an  illustration  and  not  expressing  my 
o:()inion  as  to  the  facts):  If  I  approach  you 
and  spit  in  your  face  or  your  ear,  or  pull  your 
nose,  that  is  calculated  to  cause  you  to  lose 
control  of  yourself.  In  such  a  case  the  law 
would  not  excuse  you,  if  under  the  sudden 
smart  of  such  an  insult,  you  took  my  life,  but 
knows  you  are  calculated  to  lose  control  of 
yourself  under  such  circumstances,  and  would 
recognize  it  as  an  insult,  and  would  call  it 
manslaughter,  and  punish  you  accordingly  if 
you  took  human  life  under  such  circumstances. 

In  this  case  you  are  relieved  of  the  necessity 
of  determining  whether  or  not  there  has  been 
a  homicide,  and  you  are  relieved  of  the  neces- 
sity of  determining  who  committed  it.  The  de- 
fendant has  admitted  that  he  took  the  life  of 
the  deceased  intentionally  with  a  deadly  weap- 
on. Now,  then,  he  says.  While  I  did  that,  I 
did  it  under  such  circumstances  as  the  law 
will  excuse — I  did  it  in  self-defense,  and  on 
that  defense  he  assumes  that  burden  of  proof. 
The  law  does  not  require  him  to  establish  it 
by  the  same  strict  degree  of  proof  as  the  state 


is  required  to  prove  his  guilt,  but  says  he  must 
prove  it  by  the  preponderance  or  the  greater 
weight  of  the  evidence — not  necessarily  by  the 
greater  number  of  witnesses — there  may  be 
one  on  the  side  you  believe  against  a  dozen  on 
the  other  side  you  don*t  bdieve.  The  law  says 
he  must  establish  his  plea  of  self-defense  by 
the  preponderance,  the  greater  weight  of  the 
evidence — ^tbe  evidence  on  his  aide  must  outweigh 
that  on  the  side  of  the  state.  If  he  has  done 
that,  he  has  established  his  plea  of  self-defense. 

There  are  four  essential,  prerequisite  ele- 
ments entering  into  the  plea  of  self-defense 
The  law  requires  him  to  satisfy  you  by  the  pre- 
ponderance of  the  evidence  on  all  these  four 
elements.  If  he  satisfies  you  on  three  of  them, 
and  fails  on  any  one  of  themv  his  plea  of  self- 
defense  falls  to  the  gtound.  He  must  be  with- 
out fault  in  bringing  on  the  difficulty.  No 
man  can  bring  on  a  difficulty  and  successfully 
plead  necessity  for  taking  human  life.  He  must 
be  without  fault  in  bringing  on  the  difficulty. 
Has  the  defendant  shown  you  by  the  greater 
weight  of  the  evidence  he  was  without  fault  in 
bringing  on  this  immediate  difficulty,  and  was 
he  without  fault  in  bringing  on  this  immediate 
difficulty?  If  so,  he  has  not  yet  established  his 
plea  of  self-defense.  He  must  go  a  step  fur* 
ther.  He  must  show  you  that  at  the  time  he 
struck  the  fatal  blow  he  was  in  danger  of  te- 
ceiving  serious  bodily  harm  or  death,  and  it 
was  necessary  to  take  the  life  of  his  assailant 
at  the  time  he  struck  the  fatal  blow— it  was 
necessary,  or  it  appeared  to  be  necessary,  to 
strike  the  fatal  blow  in  order  to  avert  serious 
injury  to  himself  or  to  avoid  losing  his  own 
life.  If  he  has  shown  you  that,  he  must  yet 
go  a  step  further  and  show  that  the  circum- 
stances at  the  time— the  circumstances  were 
such  as  would  warrant  a  man  of  ordinary  pru- 
dence, firmness,  and  courage  to  strike  the  fatal 
blow  in  order  to  save  himself  from  serious 
bodily  harm,  or  losing  his  own  life.  The  test 
is  not  whether  an  unusually  timid  or  an  un- 
usually brave  man  would  have  been  so  warrant- 
ed—were the  circumstances  such  as  would  war- 
rant a  man  of  ordinary  firmness,  prudence,  and 
courage  in  coming  to  the  same  conclusion  at 
the  time  the  fatal  blow  was  struck,  in  conclud- 
ing at  the  time  the  fatal  blow  was  struck  that 
it  was  necessary,  or  appeared  to  be  necessary, 
to  strike  the  fatal  blow  in  order  to  prevent 
serious  injury  or  death  to  the  one  assailed. 

A  person  has  a  right  to  act  on  the  appearance 
of  danger.  For  illustration,  if  one  should  point 
an  unloaded  gun  at  you  at  a  distance  of  10  or 
12  steps,  though  the  gun  might  be  unloaded 
and  though  there  might  not  be  any  actual  dan- 
ger, you  would  have  a  right  to  act  on  appear- 
ances. A  man  must  believe  at  the  time  it  was 
necessary,  or  it  must  have  appeared  to  be 
necessary,  and  the  circumstances  must  be  such 
as  to  warrant  that  conclusion  in  the  mind  of  a 
person  of  ordinary  reason,  prudence,  and 
courage. 

If  he  has  satisfied  you  of  that,  he  has  got  to 
go  a  step  further  and  show  you  that  he  had 
no  other  probable  means  of  escape  except  to 
take  the  life  of  his  assailant  The  law  does 
not  permit  one  to  take  human  life  lightly.  If 
by  retreating  he  can  avoid  taking  human  life 
without  increasing  his  own  danger  of  receiving 
serious  bodily  harm  or  losing  his  own  life,  he 
must  do  it.    When  a  man  is  in  his  own  house, 
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lie  need  not  retreat.  The  imaginary  wall  to 
which  the  law  says  he  mnst  retreat  ia  immedi- 
ately beldnd  his  back,  and,  when  by  retreating 
he  would  increase  his  danger,  he  need  not  re- 
treat. In  olden  times,  when  the  first  law  books 
were  written,  the  law  said  that  before  a  man 
<!ould  strike  he  must  retreat. to  the  wall.  In 
those  times  they  fought  with  sticks  and  stones 
■and  javelins,  and,  if  he  retreated  to  the  wall, 
he  might  then  turn  and  strike  and  strike  to  the 
•death;  but  he  must  avoid  taking  human  life, 
if  he  can  do  it  by  stepping  aside  or  retreating, 
provided  he  does  not  increase  his  own  danger 
thereby.  The  law  does  not  require  him  to  put 
liimself  in  any  worse  condition  or  position.  A 
man  must  have  no  other  probable  means  of  es- 
cape except  to  take  the  life  of  his  assailant. 
These  are  the  four  elements  of  self-defense. 
If  he  has  failed  on  any  one  of  them,  he  has 
failed  to  establish  his  plea  of  self-defense.  If 
you  have  a  reasonable  doubt  as  to  whether  or 
not  he  has  made  out  hib  plea  of  self-defense, 
^ve  him  the  benefit  of  it  and  acquit  him. 
If  you  have  a  reasonable  doubt  as  to  whether 
or  not  he  is  guilty  on  the  whole  testimony, 
give  him  the  benefit  of  it  and  acquit  him. 

Something   has   been   said  about  an   officer. 
The  law  permits  a  peace  officer  in  the  actual 
discharge  of  his  duties  to  carry  a  weapon  con- 
cealed about  his  person.     He  is  not,  when  in 
the  active  discharge  of  his  duties,  violating  the 
law   by  carrying  a  concealed  weapon.     Now, 
there  is  another  suggestion  made  that  I  ought 
to  give  yott  my  views  about,  as  to  what  the 
privileges  of  an  officer  of  the  law  are.     If  an 
officer  of  the  law  has  a  warrant  to  serve  and 
is  required  to  make  an  arrest,  and  proceeds  to 
make  the  arrest  or  serve  the  warrant  In 
proper  way,  that  a<ft  would  not  make  him  t 
■aggressor   in   any    difficulty   that   immediat< 
follows.    That  is  my  understanding  of  the  If 
■as  to  peace  officers.    If  you  are  a  peace  offic 
■and  have  a  warrant  to  serve  or  an  arrest 
make—on  me,  for  instance— and,  when  you  u: 
dertake  to  make  that  arrest  or  serve  that  wa 
rant,  you  would  not  be  the  aggressor  in  ai 
•difficulty  that  might  ensue.    You  would  be  d< 
ing  what  you  have  to  do  in  serving  the  wai 
■rant  or  making  the  arrest;  if  doing  it  properl: 
jrou  would  not  be  the  aggressor.    I  do  not  re 
member  any  evidence  in  this  case  that  he  wa 
iittempting  to  serve  a  warrant  or  attempting  t 
make  an  arrest,  and,  possibly,  what  I  have  sai 
about  that  has  no  connection  with  this  case. 

Bvery  man  has  a  right  to  use  the  publi> 
highway—some  call  it  the  "king's  highway.' 
He  has  a  right  to  be  unmolested  while  walking 
•on  it  or  using  it  in  any  other  proper  way,  anc 
in  so  doing  he  is  not  violating  the  law. 

There  has  been  something  said  here  about  bad 
blood  between  these  parties,  and  I  think  it  is 
my  duty  to  charge  you  as  to  that.  Mr.  Fore- 
man, if  there  is  bad  blood  existing  between  two 
citizens,  and  there  have  been  antecedent 
threats  between  them,  that  would  not  give  ei- 
ther one  of  them  in  itself  the  right  to  shoot 
•down  the  other.  If  there  is  ill  feeling  between 
:you  and  me — if  I  had  gotten  word  that  you  -ex- 
pected  to.  kill  me— the  effect  would  be  you  would 
have  a  light  to  judge  more  harshly  my  con- 
•duct  than  you  would  otherwise.  If  we  are 
ifriends,  and  I  happen  to  meet  you  on  the 
«treet,  and  I  put  my  hand  in  my  pocket  to 
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get  my  pocketbook  with  no  bad  .intent,  ordi- 
narily you  would  not  be  justified  in  condudinf 
I  was  trying  to  get  a  weapon  out  with  which 
to  kill  you.  If  there  is  violent  feeling  between 
us,  and  I  put  my  hand  in  my  pocket  to  get 
something,  you  would  be  justified  in  interpret- 
ing that  act  of  mine  more  harshly  than  in  the 
case  of  friends.  If  you  receive  threats  of  harm, 
and  you  meet  the  persdn  who  made  them,  you 
can  judge  more  harshly  in  determining  wheth- 
er there  is  any  necessity  to  act.  It  is  for  you 
to  judge  under  all  the  facts  whether  he  is 
guilty  or  not 

There  is  another  matter^the  question  of  in- 
sulting language.  It  makes  no  difference  how 
opprobrious  the  epithets  or  insulting  the  lan- 
guage, it  in  itself  does  not  give  the  right  to 
strike  or  kill.  No  matter  how  insulting  the 
language,  it  does  not  give  one  the  right  to 
strike  on  account  of  it.  I  have  been  requested 
to  charge  you  certain  propositions  of  law,  and 
I  think  I  have  covered  all  of  them  but  two: 
(Court  reads  section  of  request  relating  to  the 
law  of  self-defense  being  based  on  necessity, 
but  when  the  law  speaks  of  necessity  it  means 
reasonable  necessity,  etc.)  (Court  also  reads 
section  of  request  relating  to  duties  of  rural 
policeman  while  going  to  and  returning  from 
the  place  where  his  official  duties  call  him.) 
With  the  explanation  I  have  made,  I  charge 
that:  A  peace  officer  in  the  actual  discharge 
of  his  duties  as  such  officer  has  a  right  to 
carry  a  weapon  concealed  about  his  person 
without  violating  the  law.  If  he  has  a  valid 
warrant  or  is  called  upon  to  make  an  arrest  he 
has  the  right  to  do  so  without  being  regarded 
as  thp  nvavaaaAj^  s*|  any  difficulty  that  immedi- 

h  that  explanation  I  charge 

l/ourt  reads:     I  charge  you 

3  out,  etc.)    I  have  charged 

.1  will  charge  you  again,  if 

•le  entire  testimony,  both  as 

e  defendant,  if  you  have  a 

s  to  whether  he  is  guilty, 

made  out  his  plea  of  self- 

luty  to  acquit  him.    If  you 

his  guilt,  no  doubt  produced 

vould  be  your  duty  to  con- 

fendant  guilty  as  charged, 
erdict  will  be  as  follows: 
lant  guilty  of  murder,  "We 
jilty  of  murder,"  and  sign 
in.    If  you  find  him  guilty 
u  find  there  are  extenuat- 
d  wish  to  recommend  him 
H)urt,  "We  find  him  guilty 
mend  him  to  the  mercy  of 
t  of  "guilty"  witho^t  rec- 
ommendation will  mean  that  he  is  to   suffer 
death  by  electrocution.    With  reeommendatibn 
to  the  mercy  of  the  court  wiU  of  itself  change 
the  penalty  from  electrocution  to  life  imprison- 
ment.    If  you  find  tiie  killiiig  was  felonious, 
but  not  a  malicious  killing,  done  in  sudden  heat 
and  passion  upon  sufficient  legal  provocation, 
the  form  of  your  verdict  will  be,  "We  find  the 
defendant  guilty  of  manslaughter,"  the  punish- 
ment for  which  is  from  2  to  30  years  in  the 
.discretion  of  the   court— for  not  longer  than 
30  years  and  not  less  than  2  years.    If  you  find 
either  that  his  plea   of  -  self-defense  is  well- 
founded,  that  he  has  established  it  not  beyond 
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A  reasonable  doubt,  bat  by  the  greater  weight 
of  the  eyideiice»  find  him  not  guilty. 

Anything  further  for  the  state? 

Nothing. 

Anything  farther  for  the  defense.? 

Nothing. 

When  you  up  into  your  room,  i|  there  is  any 
•estimony  you  want  read  to  you,  or,  if  there 
!b  anything  you  want  to  know  about,  don't 
hesitate  to  come  out  and  ask  what  you  want  to 
^now  about.  If  it  is  proper  and  I  can  tell  you, 
I  wiU  do  so.  If  not,  I  will  try  to  tell  you  so 
in  a  way,  in  a  pleasant  way,  so  as  not  to  make 
you  feel  bad.  Find  your  verdict  and  write  it 
on  the  back  of  the  indictment. 

Defendant's  Bequests  to  Charge. 

<1)  It  is  sometimes  said  that  the  law  of  self- 
defense  is  based  on  absolute  necessity,  and  that 
a  person  cannot  take  the  life  of  another  unless 
there  is  an  absolute  necessity  for  so  doing. 
This  is  not  the  law.  The  law  of  self-defense 
is  based  on  necessity;  but  when  the  law  speaks 
of  necessity  it  means  a  reasonable  necessity. 
Where  a  person  is  placed  in  such  circumstances 
that  a  person  of  ordinary  prudence  and  firm- 
ness would  reach  the  conclusion  that  he  was  in 
danger  of  death  or  serious  bodily  injury,  then 
such  person  may  act  on  such  appearances,  and 
strike  or  shoot  to  protect  himself.     (Charged.) 

(2)  Where  a  person,  being  without  fault,  and 
in  a  place  where  he  has  a  right  to  be,  in  the 
exercise  of  his  lawful  business  or  calling,  is 
violently  or  feloniously  assaulted,  he  oiay,  with- 
out retreating,  repel  force  by  force,  and,  if  in 
the  reasonable  exercise  of  his  right  of  self- 
defense  his  assailant  is  killed,  he  is  excused. 
(Befused.) 

(3)  A  public  officer,  or  one  acting  under  his 
authority,  who  is  attacked  while  in  the  lawful 
exercise  of  his  duties,  is  under  no  duty  to  re- 
treat, but  may  stand  his  ground  and  kill  his 
assailant  if  necessary  to  save  himself  from 
death  or  serious  bodily  harm.    (Refused.) 

(4)  Under  the  law  of  this  state,  a  person 
who  is  deputized  by  a  rural  policeman  to  assist 
him  in  the  performance  of  some  legal  duty  is 
an  officer  of  the  law,  and  is  entitled  to  the 
rights  and  privileges  of  an  officer  of  the  law 
while  going  to  and  returning  from  the  place 
where  his  official  duties  call  him.     (Charged.) 

(5)  Self-defense  is  made  out  when  the  evi- 
dence raises  a  reasonable  doubt  in  the  minds  ol 
the  jury  whether  the  defendant  took  life  in  self- 
defense.    (Charged.) 

Exceptions. 

(1)  His  honor  erred  in  charging  the  jury  as 
follows:  "If  it  appears  that  there  was  an  in* 
tentional  killing,  if  that  appears  from  the  evi- 
dence, and  it  was  done  with  a  weapon  calculated 
to  do  serious  bodily  harm  or  to  take  one's  life 
you  have  a  right  to  infer  it  was  accompanied  by 
malice,  or  a  felonious  killing."  The  error  is 
that  his  honor  had  no  right  to  instruct  the  jury 
that  they  might  infer  malice  from  the  mere  fact 
of  killing  with  a  weapon  calculated  to  do  seri- 
ous bodily  harm  or  to  take  Ufe,  for  the  reason 
that  this  is  a  charge  on  the  facts  contrary  to 
the  Constitution,  in  that  it  undertakes  to  in- 
timate to  and  instruct  the  jury  what  facts  in  the 
case  are  evidenoe  of  malice. 

It  was. also  error,  in  that  after  all  the  evi- 


dence is  out,  the  presumption  of  malioe  from 
the  use  of  a  deadly  weapon  fades  from  the  case, 
and  the  jury  must  find  malice,  if  at  all,  from 
the  evidence,  without  any  aid  from  the  court 
as  to  what  weight  should  be  attached  to  killing 
with  a  deadly  weapon,  or  what  inference  they 
may  draw  from  such.    . 

(2)  His  honor  erred  in  charging  the  jury  as 
follows:  "The  defendant  has  admitted  that  he 
took  the  life  of  the  deceased  intentionally  with 
a  deadly  weapon"~the  error  being  that  the 
defendant  pleaded  not  guilty,  and  also  self- 
defense;  that  a  plea  of  self-defense  is  not  an 
admission  of  an  intentional  killing,  since  self- 
defense  is  done  under  the  stress  of  necessity. 

It  is  further  error  for  that  his  honor  had 
just  previously  charged  the  jury  that  they  had 
a  right  to  infer  malice  from  the  intentional 
killing  with  a  deadly  weapon. 

(3)  His  honor  erred  in  charging  the  jury 
in  respect  to  the  provocation  which  the  law 
recognises  as  sufficient  to  reduce  a  homicide 
from  murder  to  manslaughter,  by  way  of  illus- 
tration as  follows:  "If  I  approach  you  and 
spit  in  your  face  or  ear,  or  pull  your  nose, 
that  is  calculated  to  cause  you  to  lose  control 
of  yourself.  In  such  case  the  law  would  not 
excuse  you,  if  under  the  smart  of  such  an  insult 
you  took  my  life,  but  knows  you  are  calculated 
to  lose  control  of  yourself  under  such  circum- 
stances, and  would  recognize  it  as  an  insult,  and 
would  call  it  manslaughter,''  The  error  \b  that 
the  illustration  is  absolutely  irrelevanik  to  any 
testimony  in  the  case,  and  is  neither  parallel 
nor  analogous.  Again,  the  illustration  tends  to 
limit  provocation  to  the  kind  of  aets  stated 
in  the  illustration. 

(4)  His  honor  erred,  in  that  the  foregoing 
incorrect  instructions  and^  definitions  of  the 
law  clouded  the  issue  of  self-defense,  and  pre- 
vented the  jury  from  approaching  the  plea  of 
self-defense  under  the  evidence  with  a  clear 
and  adequate  knowledge  of  the  law. 

(5)  His  honor  erred  in  charging  the  jury 
that  the  defendant's  plea  of  self-defense  fails 
unless  he  shows  by  the  preponderance  of  the 
evidence  that  he  was  without  fault  in  bringing 
on  the  difficulty,  without  further  instructing 
them  what  kind  or  degree  of  fault  would  shut 
off  the  right  of  self-defense;  the  error  being 
that  the  fault,  to  be  sufficient  to  deny  the  right 
of  self-defense,  must  be  such  acts  or  conduct 
that  are  reasonably  calculated  to  provoke  a 
difficulty  with  a  person  of  ordinary  firmness, 
reason,  and  prudence,  and  also  because  in  law 
there  are  at  least  three  degrees  of  fault,  one 
of  which  is  denominated  a  "slight  fault"  which 
is  excusable,  and  for  which  no  responsibility  is 
incurred;  and  by  not  declaring  the  law  his 
honor  left  it  to  the  jury  to  fix  their  own 
standard  of  fault,  without  regard  to  whether 
it  was  such  as  would  be  inexcusable  or  other- 
wise. 

(6)  His  honor  erred,  in  that,  after  correctly 
instructing  the  jury  as  to  the  three  elements 
of  self-defense,  with  the  above  exception,  to 
wit:  (a)  That  the  defendant  must  be  without 
fault  in  bringing  on  the  difficulty;  (b)  that 
at  the  time  he  struck  the  fatal  blow  he  was  in 
danger,  real  or  apparent^  of  receiving  serious 
bodily  harm  or  death  at  the  hands  of  his  as- 
sailant; that  it  was  necessary  to  take  the  life 
of.hia  assailant  at  the  time  he  str^ick  the  fatal 
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blow  in  order  to  avert  serious  injury  to  hims^ 
or  to  avoid  losing  his  own  life;-  and  (c)  t^at  he 
must  go  a  step  further  and  show  that  the  dr- 
comstances  at  the  time  he  struck  the  fatal 
blow  were  such  as  would  warrant  a  person  of 
ordinary  prudence,  firmness,  and  courage  in 
coming  to  the  conclusion  that  it  was  necessary 
or  apparently  necessary,  to  strike  the  fatfd 
blow  in  order  to  prevent  death  or  serious  bodily 
injury:  His  honor  went  further  and  charged: 
'*If  he  has  satisfied  you  of  these,  he  has  not 
yet  established  his  plea  of  sdf -defense,  but  he 
must  go  a  step  further  and  show  you  that  he 
had  no  other  probable  means  of  escape  except 
to  take  the  life  of  his  assailant.'*  The  error 
is  that  his  honor  had  already  given  the  full 
law  of  self-defense  in  defining  the  three  ele* 
ments  above  given,  in  which  the  necessity  to 
retreat  is  necessazily  involved  and  concluded; 
olid,  by  requiring  the  defendant,  after  estab- 
lishing the  necessity  to  kill,  to  go  further  and 
show  in  addition  that  he  had  no  other  probable 
means  of  escape,  he  placed  a  burden  upon  the 
defendant  beyond  the  requirements  of.  the  law. 

(7)  That  by  adding  the  fourth  element  of 
self-defense,  his  honor  erred,  for  the  reason 
that  if  the  defendant  established  the  first  three  1 
elements  as  defined  by  his  honor,  he  then  es- 
tablished a  complete  defense,  and  is  not  requir- 
ed, after  establishing  his  defense,  to  go  further 
and  show  that  he  had  no  other  probable  means 
of  escape,  fop  when  the  necessity  to  kill  has 
come,  the  avenue  of  escape  is  closed. 

(8)  His  honor .  erf  ed  also,  in  charging  the 
jury  that  the  defendant  had  yet  to  go  a  step 
further  and  show  that  he  had  no  other  probable 
means  of  escape,  for  the  reason  that  there 
might  be  a  probable  means  of  escape,  yet  it 
might  not  be  known  to  or  apparent  to  the  de- 
fendant, and  left  the  impression  on  the  jury 
that  a  probable  way  of  escape,  whether  appar- 
ent to  a  man  of  ordinary  prudence  and  firm- 
ness or  not,  would  destroy  his  right  of  self- 
defense. 

(9)  His  honor  erred  in  refusing  to  charge 
the  defendant's  second  request  as  follows: 
**Where  a  person,  being  without  fault,  and  in  a 
place  where  he  has  a  right  to  be,  in  the  exer- 
cise of  his  lawful  business  or  calling,  is  vio- 
lently or  feloniously  assaulted,  he  may,  with- 
out retreating,  repel  force  by  force,  and,  if  in  the 
reiisonable  exercise  of  his  right  of  self-defense 
his  assailant  is  killed,  he  is  excused"— the  error 
being  that  the  request  contains  a  sound  prmd- 
ple  of  a  law  applicable  to  the  issue  of  self- 
defense. 

(10)  His  honor  erred  in  refusing  to  charge 
the  defendant's  third  request,  as  follows:  "A 
public  officer,  or  one  acting  under  his  authority, 
who  is  attacked  while  in  the  lawful  exercise 
of  his  duties,  is  under  no  duty  to  retreat,  but 
may  stand  his  ground  and  kill  bis  assailant 
if  necessary  ta  save  himself  from  death  or  seri- 
ous bodily  harm"— the  error  being  that  the  re- 
quest cbntains  a  sound  principle  Of  law  applica- 
ble to  the  law  of  self-defense  and  the  issue 
In  the  case  at  bar. 


WATTS,  J.  The  appellant  was  tried  on  an 
indictment  for  murder  at  the  fall  term  of 
court  for  Cherokee  eonnty,  1919^  before  Jndge 
Gary  and  a  jury,  and  found  gfuilty  of  man- 
8langhter»  and  sentenced  to  six  years  on  pub- 
lic works.  From  this  sentence  defendant  ap- 
peals, and  by  10  exceptions  imputes  error  in 
his  honor's  charge  to  the  jury,  and  his  refusal 
to  diarge  certain  requests  asked  for  by  the 
defendant 

[1-7]  The  exceptions  are  all  overruled, 
being  without  merit  The  charge,  taken  as 
a  whole»  was  a  dear,  lucid,  exposition  of  the 
law,  applicable  to  the  case,  and,  had  his  hon- 
or taken  the  time  to  have  written  out  his 
charge  befbre  he  charged  the  Jury,  he  could 
not  have  made  it  clearer,  plainer,  or  more 
Indd,  or  freer  ftom  error. 

Judgment  affirmed. 

GARY,  O.  J.,  and  HYDBICK,  FBASEB, 
and  GAGB,  JJ.,  concur. 


Butler  &  SaU,  of  Gaiftiey,  and  N.  W.  Har- 
din, of  Blacksburg,.  for  appellant. 

I.  G.  Blackwood,., of  Spartanburg^  for  th^ 
State. 


014  8.  O.  S03) 

ouzTS  V.  Mcknight.  (No.  f0448.) 

(Supreme  Court  of  South  Carolina.   June  28, 

1920.) 

1.  Adverse  possession  c=»66(2)  —  Possession 
to  partition  line  run  by  mistake  helii  net  ad- 
verse. 

Where  landowner,  without  knowledge  that 
partition  line  was  not  run  as  intended,  held 
land  to  the  line  under  the  impression  he  was  in 
possession  of  osiiy  tlie  land  to  which  he  was  en- 
titled by  the  partition,  he  did  not  thereby  ac- 
quire title  by  adverse  possession  to  a  strip  of 
adjoining  owner's  land;  such  possession  not 
haying  been  with  intention  to  dispossess  the 
oWner,  and  therefore  not  hostile. 

2.  Adverse  possession  ^=:>58  -p  Must  be  with 
Intent  to  dispossess  owner;   "hostile  posses- 

.  slon." 

Adverse  possession  is  ''hostile  possession,*' 
which  is  possession  with  the  intention  to  dis- 
possess the  owner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hostile 
Possession.] 

3.  Boundaries  ^=948(7)— Mistake  In  running 
partition  line  will  be  oorreoted  after  posses* 
slon  for  10  years. 

Where  partition  line  was  not  run  according 
to  the  intention  of  the  parties  or  to  plat  made 
in  accordance  with  such  intention,  the  parties, 
on  discovery  of  mistake,  will  be  required  to 
fix  the  line  on  the  groimd  as  it  was  fixed  in 
the  plat,  notwitlistanding  possession  of  their 
respective  tracts  to  the  line  for  10  years. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Florence.  County ;   S.  W.  G.  Shipp,  Judge. 

•  r"  " 

ActlcA  by  Mary ,  McKnight  Ouzts  against 

W.  B.  McKnight.    Decree  for  defendant,  and 

i  plaintiff  appeals*    Keyersed,  with  direction. 


^E»For  other  .c«M»  see  8«me  topic  and  KEY-NUMBBB  \^  al)  Key-Numbered  Digests  and  Indexes 
103S.E.-36  '  .. 
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WillcQx  ft  WUlCQZ,  of  Florence,  for  appel- 
lant 

McNeill  &  Oliver,  of  Florence,  and  Geo. 
El  Dargan,  of  Darlington,  for  respondent. 

QAGE,  J.  The  parties  hereto  are  children 
of  the  same  parents.  Their  controversy  is 
about  75  acres  of  land,  intermediate  two 
parcels  confessedly  owned  by  each,  thus 
not  accurately  but  illustratively: 


The  plaintiif  owns  X;  the  defendant 
owns  Z ;  Y  is  in  issue  betwixt  them. 

The  disagreement  arose  out  of  these  cir- 
cumstances, alleged  in  the  complaint:  The 
parties  owned  the  whole  parcel  of  about 
1,000  acres  as  tenants  in  common,  and  they 
undertook  in  1908  to  partition  it  in  kind.  A 
surveyor  was  employed  to  that  end,  and 
commissioners  In  partition  were  appointed. 
The  intention  of  the  commissioners  was  to 
make  an  equal  division  in  kind;  that  is.  to 
set  off  to  each  party  500  acres  of  land.  A 
plat  to  that  end  was  made,  and  on  it  the 
coi-rect  line  A,  B,  was  laid  down ;  but  in  lay- 
ing that  line  down  on  the  ground  It  was  mis- 
takenly run  as  A,  G,  thus  giving  the  plain- 
tiff only  426  acres  and  giving  the  defendant 
575  acres.  The  action  is  to  remedy  that  mis- 
take, and  to  now  do  that  which  was  intend- 
ed by  all  parties  to  have  been  done  at  the 
outset 

Tha  defendant  by  answer  ''admits  •  ^  ^ 
the  allotment  of  one-half  each  to  the  plain- 
tiff and  the  defendant  of  the  *  *  •  said 
tract  of  land";  alleges  that  "the  parts  of 
the  said  land  belonging  to  the  plaintiff  and 
defendant  are  incorrectly  described  on  (the) 
plat,"  etc.;  alleges  that  interchangeable 
deeds  were  made  by  each  party  to  the  other 
"and  to  equal  pr(^>ortions  in  area";  and 
sets  up  10  years'  adverse  possession  of  the 
disputed  parcel  as  a  bar  to  the  action. 

The  testimony  was  taken  by  the  master, 
and  from  it  the  circuit  court  concluded  that 
the  plat  Indicated  the  true  line  betwixt  the 
parties,  and  the  plat  was  part  of  the  deed; 
that  the  defendant  supposed  that  the  line 
run  on  ttie  ground  was  that  run  on  the  plat, 
and  he  thought  the  plaintiff  was  in  actual 
possession  of  an  equal  quantity  of  land  with 
himself;  but  that  nevertheless  the  defendant 
went  upon  the  land  in  Issue,  and  has  held  it 
adversely  for  10  years,  and  the  pi  alp  tiff  is 


now  barred  to  claim  it.  The  plat  showed 
that  the  line  A,  B,  was  the  true  dividing 
Une.  The  court  found  the  facts  correctly, 
but  not  the  law.  There  was  no  room  to  ap- 
ply the  statute  of  limitations. 

[1]  The  defendant  in  effect  admits  that 
there  was  a  mistake  in  running  the  line  on 
the  ground;  for  he  testified  that  he  only 
knew  that  a  mistake  had  been  made  In  rim- 
nlng  the  line  on  the  ground  a  year  before 
the  action  was  brought,  and  that  up  to  that 
time  he  had  been  under  the  impression  that 
there  had  been  a  fair  and  equal  division  of 
500  acres  to  the  side.  That  amounts  to  say- 
ing that  he  was  on  the  plaintiff's  land,  but 
did  not  know  it,  and  did  not  intend  to  be 
there. 

[2]  Adverse  possession  is  hostile  pos- 
session, and  hostile  possession  is  possession 
with  intention  to  dispossess  the  owner.  8 
Washburn  (4th  Ed.)  p.  129. 

[3]  If  the  statute  does  not  avail  the  de- 
fendant, then  he  must,  of  course,  now  do 
that  which  he  and  the  plaintiff  first  intend- 
ed to  do;  that  is  to  say,  fix  on  the  ground 
the  line  as  it  was  fixed  in  the  Bhodes  plat 

The  decree  below  is  reversed,  with  direc- 
tion to  make  such  order  as  will  carry  out 
the  opinion  we  have  expressed^ 

GABY,  C.  J.,  and  HYDBICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


Oli  8.  C.  276) 

ANDERSON  v.  WALL  et  al.     (No.    10446.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

1.  Wilis  «s»3l8(t)— Order  framing  Issue  at  to 
mental  oapaolty  held  not  too  narrow. 

An  order,  framing  IssueB  in  a  will  contest 
as  to  whether  decedent  was  "mentally  capable 
of  making  a  will  at  the  time  the  paper  now  of- 
fered as  her  will  was  made,"  held  not  errone- 
ous, as  being  too  narrow. 

2.  Wills  ^=»400— Statement  of  judge  trying  will 
oontest  that  questions  sutoitted  had  been 
agreed  upon  held  harmless. 

Where  in  a  will  contest  the  trial  judge  an- 
nounced to  the  jury  that  the  questions  as  to 
whether  testatrix  signed  the  will,  and,  if  so, 
whether  she  was  fully  informed  as  to  its  nature, 
had  been  agreed  upon  by  consent  on  both  sides, 
when  such  was  not  the  fact,  the  error  was 
harmless,  particularly  where  appellants  have 
failed  to  call  the  trial  court's  attention  thereto. 

3.  Wills  <S=»52(I),  163(1)— Burden  of  proving 
fraud,  undue  influence,  or  other  ohjeotions 
stated. 

When  the  formal  execution  of  a  will  is  ad- 
mitted or  proved,  a  prima  fade  case  is  made 
out,  and  the  burden  is  then  on  contestants  to 
prove  fraud,  undue  influence,  incapacity,  or  oth- 
er ground  of  objection,  and  this  burden  remains 
upon  them  to  the  end. 


^s»For  other  caaes  8e«  same  topic  and  KET-NUMBER  in  aU  Key-Numbered  Dlseeta  and  Indexes 
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4.  Appeal  ami  error  ^s»882(l2)  —  CoRllloting 
Instrifctions,  charged  at  appellant's  requeet, 
cannot  be  complained  of  by  him. 

On  appeal  in  a  will  conteBt,  where  appel- 
lants complained  that  the  presiding  judge  charg- 
ed the  requests  of  proponents  and  also  those  of 
contestants,  and  that  these  requests  were  con- 
flicting, appellants  cannot  complain,  where  re- 
quests were  more  of  a  modification  than  a  con- 
tradiction, since  if  the  court  erred  it  was  at 
their  request. 

5.  Wills  «s»327— Order  held  merely  a  refusal 
to  direet  vordlot  for  proponents,  which  did 
not  preolude  motion  by  contestants  for  di- 
rected verdict. 

In  a  will  contest,  where  proponents  asked 
the  presiding  judge  to  direct  a  verdict  in  faror 
of  the  will,  which  the  court  refused,  stating,  "I 
will  send  the  case  to  the  jury,'*  such  state- 
ment was  .merely  a  refusal  to  direct  verdict  for 
proponent,  and  did  not  preclude  contestants 
from  moving  for  directed  verdict 

6.  Wills  ^99394— Supreme  Coupt  will  not  re- 
view denial  of  new  trial  on  facts  in  will  oon- 
test  not  within  its  iurlsdiction. 

On  appeal  in  a  will  contest,  error  in  refus- 
ing a  motion  for  new  trial  on  the  facts  held 
not  within  the  jurisdiction  of  the  Supreme 
Court. 

Appeal  from  C<Mnmon  Pleas  Circuit  Conrt 
of  Barnwell  Comity;  John  S.  Wilson,  Judga 

Proceedings  by  Lnla  £}.  Anderson  to  pro- 
bate the  will  of  Mrs.  SalUe  I.  Hair,  deceased, 
opposed  by  M.  O.  Wall  and  others.  A  Judg- 
ment was  entered,  admitting  the  will  to  pro- 
bate, and  on  trial  de  novo  on  contestants' 
appeal  judgm^it  on  a  verdict  in  favor  of  the 
will  was  entered,  and  contestants  ag^in  ap- 
peal.   Affirmed. 

Charles  Carroll  Slmms,  of  Barnwell,  A.  H. 
Nlnentelri,  of  '  BlacicvlUe,  and  J.  O.  Patter- 
son, Jr.,  of  Barnwell,  for  appellants. 

Harley  &  Blatt  and  Brown  &  Bush,  all  of 
Barnwell,  for  respondent 

FRASER,  J.  Mrs.  Sallie  I.  Hair,  a  child- 
less widow,  made  her  will  in  1912,  and  died 
in  1917,  leaving  this  will  of  force.  In  her 
will  she  gave  all  of  her  property  to  a  friend, 
Mrs.  Lula  £.  Anderson.  Mrs.  Hair  left  a 
number  of  near  relatives,  who  contested  the 
wllL  The  will  was  admitted  to  probate  by 
the  Jndge  of  probate  of  Barnwell  county. 
The  contestants  appealed  to  the  court  of  com- 
mon pleas.  It  was  tried  de  novo  before  the 
court  of  conunon  pleas,  with  a  Jury.  The 
Jury  found  in  favor  of  the  will,  and  from  the 
Judgment  entered  on  this  verdict  this  ap- 
peal is  taken.  In  due  time  the  contestants 
moved  before  Judge  Rice  for  an  order  fram- 
ing issues. 

The  questions  framed  by  Judge  Rice  are: 

(1)  Was  the  said  Sallie  I.  Hair  mentally 
capable  of  malring  a  will  at  the  time  the 
paper  now  otfered  as  her  will  was  made? 

(2)  Did  she  sign  the  paper  in  question,  now 


offered  as  her  will,  and,  if  so,  was  she  fully 
informed  as  to  the  nature  and  contents  of 
such  paper  before  she  signed  same? 

(3)  Was  the  said  Sallie  I.  Hair  unduly 
influenced  into  mailing  the  will  now  offered 
as  her  last  will  and  testament,  under  which 
Lula  E.  Anderson  is  made  the  sole  bene- 
ficiary? 

[1]  I.  The  contestants  proposed  six  ques- 
tions, all  of  which  inquire  as  to  the  thoughts 
that  were  in  the  "mind  and  heart"  of  the 
testatrix.  There  was  no  contest  as  to  the 
meaning  or  "intention"  of  the  will.  The 
objection  to  the  questions  framed  by  Judge 
Rice  was  that  they  restricted  the  scope  of  the 
inquiry.  In  trying  the  question  of  "Will  or 
no  will,"  the  inquiry  is  narrow  and  should  be 
restricted.  We  have  not  been  referred  to  any 
precedent  for  so  broad  an  Inquiry  as  that 
proposed  by  the  contestants,  and  no  author- 
ity that  oondemns  the  questions,  prepared  by 
Judge  Rice.    There  was  no  error  here. 

[2]  II.  Judge  Wilson,  who  heard  the  case, 
announced  to  the  Jury  that  the  questions  sub- 
mitted had  been  agreed  upon  by  the  counsel 
on  both  sides.  The  record  shows  that  the 
questions  had  not  been  agreed  upon,  but  the 
statement  could  not  have  affected  the  result. 
Besides  this,  the  appellants  should  have  call- 
ed .his  honor's  attention  to  the  inadvertent 
error,  and,  not  having  done  so,  cannot  now 
complain.  There  was  no  reversible  error 
here. 

[S]  m.  The  third  exception  is: 

"Because  bis  honor  erred  in*  charging  plain- 
tiff's request  witliont  modification;  wliereas,  he 
should  Iiave  charged  the  jury  in  connection  with 
said  sixth  request  that  where  an  aged  and  in- 
firm person  executed  a  will  without  considera- 
tion and  in  favor  of  a  stranger  in  blood,  and  to 
the  exdnsion  of  near  relations  in  blood  and  af- 
fection, and  without  the  benefit  of  independent 
advice  and  contrary  to  her  previously  declared 
purposes,  then  the  bona  fides  of  the  will  be- 
comes an  issue,  and  to  be  explained  by  the  ben- 
eficiary, a,nd  the  burden  of  proof  shifts  to  the 
beneficiary  to  so  establish  its  integrity  by  the 
greater  weight  o(  the  evidence,  and,  failing,  the 
will  should  be  set  aside." 

In  Mordecai  v.  Canty,  86  S,  G,  477,  68  S.  S. 
1049, 1052,  we  find: 

"Without  undertaking  to  review  the  cases,  the 
effect  of  the  decisions  of  this  court  upon  that 
question  is  that  when  the  formal  execution  of 
a  will  is  admitted  or  proved,  a  prima  facie  case 
is  made  out;  and,  as  a  general  rule,  subject  to 
some  exceptions,  the  burden  is  then  on  the  con- 
testants to  prove  fraud,  undue  Influence,  inca- 
pacity, or  other  ground  of  objection  to  the  will, 
and  this  burden  remains  upon  them  to  the  end." 

This  authority  shows  that  this  exception 
cannot  be  sustained.  The  fourth  exception 
raises  practically  the  same  question,  and 
roust  have'  the  same  answer. 

[41  IV«  The  appellants  complain  that  the 
presiding  judge  charged  the  requests  of  the 
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proponent  and  also  thoae  of  the  conteatants, 
and.  Inasmuch  as  these  requests  to  charge 
are  conflicting,  the  Jury  was  confused.  This 
exception  does  not  point  oat  the  point  of 
conflict,  as  required  by  the  mle,  but,  waiv* 
ing  that,  the  requests  of  the  appellants  were 
more  of  a  modiflcadon  than  a  contradiction. 
If  his  honor  erred,  it  was  at  the  request  of 
appellants,  and  they  caxmot  oomidaln. 

[B]  v.  The  proponent  asked  the  presiding 
Judge  to  direct  a  verdict  in  faror  of  the  will. 
His  honor  said  "No,  I  will  send  the  case  to 
the  Jury.**  The  appellants  complain  that  this 
ruling  precluded  the  appellants  from  making 
a  motion  for  the  direction  of  a  rerdict  on 
their  part  This  is  due  to  a  misapprehension 
of  the  eifect  of  the  ruling.  His  hcmor  simply 
said,  in  effect,  I  will  not  direct  a  verdict  on 
behalf  of  the  proponent  The  appellants 
should  have  inquired  as  to  the  ^ect  of  the 
ruling.  They  did  not  and  cannot  now,  com* 
plain. 

[6]  YI.  The  last  error  complained  of  is 
that  his  honor  refused  a  motion  for  a  new 
trial  on  the  facts.  With  that  question,  this 
court  has  no  Jurisdiction  In  any  view  of  the 
case. 

The  Judgment  is  affirmed. 

GARY,  a  Jn  and  HTDRICK,  WATTS,  and 
OAGBl,  JJ.,  concur. 


ai4  B.  C.  164) 

SANDERS  V.  ATLANTIC  COAST  LINE  R. 
CO.     (No.  10429.) 

<  Supreme  Ctoort  of  South  Carolina.    Jane  28, 

1020.) 

I.  Courts  ^=s>24— Venae  ^=»32(2)~Jorlsdiotioa 
of  person,  but  not  of  subjeot-mattsr,  oan  be 
walvsd. 

Jurisdiction  of  subject-matter  cannot  be 
waived  even  by  consent,  but  Jurisdiction  of  tbe 
person  may  be  waived,  and  an  objection  tbat  an 
action  was  brougbt  in  the  wrong  county  per- 
tains to  tbe  remedy,  a  failure  to  comply  with 
which  was  a  mere  irregularity. 

2.  Appeal  and  error  «a»  1030— Refusal  to  oor- 
root  Irregularity  not  rovorslblo  error,  naless 
pre]udieial. 

A  refusal  to  correct  a  mere  irregularity  is 
not  reversible  error,  unless  the  party  interpos- 
ing the  objection  can  satisfy  the  court  that  it  I 


4^  OoastitHilonal  law  «B>46(i)— Court  will  not 
pass  OB  constitutional  qusstien,  ualess  nooss- 
sary. 

A  conrt  will  not,  as  a  general  rule,  pass  op- 
en a  constitutional  question  and  decide  a  statute 
to  be  invalid,  unless  a  decision  upon  that  very 
point  becomes  necessary  to  the  determination 
of  tbe  cause. 

Aiq;)eal  from  Common  Pleas  Circuit  Court 
of  Richland  Coimty;  M.  S.  Wbaley*  County 
Judge. 

Action  by  W.  B.  Sanders  against  the  At- 
lantic Coast  Line  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Appeal  dismissed. 

Barron,  McKay,  Frierson  A  McCants,  of 
Columbia,  for  appellant. 

W.  N.  Graydon,  of  Columbia,  fbr  respond- 
ent 

GARY,  C.  7.  ^Is  Is  an  appeal  from  the 
magistrate  in  dismissing  the  suits  herein  on 
the  ground  that  they  were  not  brought  in  the 
proper  county.  Tbe  plain tlflP  is  a  resident 
of  York  county,  through  which  the  d^end- 
ant  does  not  operate  Its  road,  but  it  does 
pass  through  Richland  county. 

The  following  statement  appears  la  tbe 
record: 

"The  appeal  herein  Involves  five  cases  brought 
by  the  plaintiif  against  the  defendant  in  the 
conrt  of  Magistrate  M.  W.  Coker,  for  Richland 
oounty,  arising  out  of  shipments  of  hogs  from 
various  points  in  Alabama  during  April,  1018, 
to  points  in  Virginia  and  Maryland.  The  plain- 
tiiE  is  a  resident  of  York  county,  S.  C.  When 
these  cases  were  reached  for  trial  the  magis- 
trate dismissed  them  on  the  ground  tbat  he 
had  no  jurisdi^on,  in  view  of  General  Orders 
Nos.  18  and  ISA  of  the  Director  General  of 
Bailroads." 

General  Order  No.  18A  was  an  amendment 
to  General  Order  No.  18,  Which  now  reads 
as  follows: 

"Whereas,  the  act  of  Congress  approved 
March  21,  1018,  entitled  *An  act  to  provide  for 
the  operation  of  transportation  systems  whUe 
under  federal  control'  provides  [section  10] 
'That  carriers,  while  under  federal  control,  shall 
be  subject  to  all  laws  and  liabilities  as  common 
carriers,  whether  arising  under  state  or  federal 
laws  or  at  common  law,  except  in  so  far  as  may 
be  inconsistent  with  the  provisions  of  this  act 


was  prejudicial  to  his  rights,  under  Code  av.  |  or  with  any  order  of  the  President. 


*    e    * 


Proc.  1912,  I  407. 

.3.  Appeal  and  error  ^=91043(8)— Ovormllng 
objection  that  action  was  brought  la  wrong 
county  harmless  error. 

Under  Code  Civ.  Proc.  1912,  S  407,  defend- 
ant cannot  complain  that  action  was  tried  in 
wrong  county;  the  place  of  trial  being  more 
convenient  to  defendant  than  the  county  where 
plaintiff  resided,  and  plaintiff  having  waived  tbe 
right  to  have  the  trial  in  the  county  of  his  Tes- 
idence. 


But  no  process,  mesne  or  final,  shall  be  levied 
against  any  property  under  such  federal  con- 
trol;' and  whereas,  it  appears  that  suits  against 
the  carriers  for  personal  injuries,  freight  and 
damage  claims,  are  being  brought  In  states  and 
jurisdictions  far  remote  from  the  place  where 
plaintiff  resides  or  where  the  cause  ef  action 
arose,  tbe  effect  thereof  being  that  men  operat- 
ing the  trains  engaged  in  hauling  war  materials, 
troops,  munitions,  or  supplies,  are  required  to 
leave  their  trains  and  attend  court  as  witnesses, 
land  travel  sometimes  for  hundreds  of   miles 


^B»Forothar 
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from  their  work,  neceMitafiiic  absence  from 
their  traine  for  days,  and  sometimee  for  a  week 
or  more»  which  practice  ia  highly  prejudicial  to 
the  juat  intereate  of  the  goyernment,  and  aeri- 
ouBly  interferea  with  the  physical  operation  of 
the  railroads,  and  the  practice  of  suing  In  re- 
mote jurisdictions  is  not  necessary  for  the  pro- 
tection of  the  righta  or  the  jnat  interests  of 
plaintiffs: 

"It  is  therefore  ordered  that  all  suits  against 
carriers  while  under  federal  control  most  be 
brought  in  the  county  or  district  where  the 
plaintiff  resides,  or  in  the  county  or  diatrictf 
where  the  catise  of  action  arose. 

"W.  a  McAdoo, 
''Director  General  of  Bailroada." 

The  plaintiff  appealed  to  the  county  court, 
which  ordered  that  the  cases  be  remanded  to 
the  magistrate's  court  for  a  new  trial; 
whereupon  the  defendant  appealed  to  this 
court. 

[1]  Jurisdiction  is  of  two 'klnd»— of  the  sub- 
ject-matter and  of  the  person.  Jurisdiction  of 
the  subject-matter  cannot  l>e  waived  even  by 
consent.  .  But  it  Is  otherwise  as  to  jurisdiction 
of  the  person.  The  objection  that  the  action 
was  brought  In  the  wrong  county  pertains  to 
the  remedy,  and  therefore  a  failure  to  com- 
ply with  the  law  in  that  respect  is  a  mere  ir- 
regularity. Jenkina  ▼.  Railway,  84  S.  0.  843, 
66  S.  E.  409;  Darby  v.  Bailway,  106  S.  G. 
145,  03  S.  E.  716. 

[2, 3]  A  refusal  to  correct  a  mere  IrregOe 
larity  is  not  reversible  error,  unless  the  par^ 
ty  interposing  the  objection  can  satisfy  tho 
court  that  there  was  not  only  error  but  that 
it  was  prejudicial  in  his  rights.  Section  407 
of  the  Ck)de,  relating  to  appeals  from  inferior 
courts,  provides : 

"Upon  hearixig  the  appeal,  the  appellate  court 
shaU  give  judgment  acconling  to  the  justice  of 
the  case,  without  regard  to  technical  errors  and 
defects  which  do  not  affect  the  merits.** 

tn  the  case  of  Darby  v.  Railway,  108  d.  C. 
145,  03  S.  E.  716,  the  court  says: 

'^Technical  rules  of  procedure  are  not  appli- 
cable in  these  courts,  and,  even  on  appeal  from 
them  to  the  circuit  court,  the  latter  is  required 
to  give  judgment  according  to  the  justice  of  the 
case,  without  regard  to  technical  errors  and  de- 
fects which  do  not  affect  the  merits." 

General  Order  No.  18,  which  was  interpoo* 
ed  by  the  defendant,  provides  that  the  suit 
should  be  brought  in  the  oounty  or  district 
where  the  plaintiff  resides,  or  in  the  county 
or  district  where  the  cause  of  action  arose. 
The  plaintiff  therefore  had  the  right  to  bring 
the  actions  in  York  county,  where  he  resided, 
but  he  waived  such  right  and  thereby  nrade 
the  place  of  trial  more  convenient  td  the  de- 
fendant This  fact  shows  that  the  error  was 
not  prejudicial  to  the  rights  of  the  defendr 
ant 

[4]  His  honor,  the  county  judge,  discussed 


the  constitutk>nality  of  the  said  orders  of  the 
Director  Oeneral,  and  held  that  they  were  un- 
constitutional;  but,  as  we  have  already 
shown*  that  the  defendant  has  not  been  prej- 
udiced by  the  order  of  the  county  Judge,  we 
do  not  deem  It  advisable  to  discuss  the  ex- 
ceptions assigning  error  in  his  ruling  in  this 
respect  The  rule  In  such  cases  is  thus  stat- 
ed in  CooL  Cons.  Lim.  <2d  Bd.)  at  page  163 : 

"Neither  will  a  court,  as  a  general  rule,  pass 
upon  a  constitutional  question,  and  decide  a 
statute  to  be  invalid,  unless  a  decision  upon 
that  very  point  becomes  necessary  to  the  de- 
'termination  of  tlie  cause.  *  *  *  In  any  ease, 
therefore,  when  a  constitutional  question  is 
raised,  though  it  may  be  legithnately  presented 
by  the  record,  yet  if  the  record  presents  some 
other -and  clear  ground  upon  which  the  court 
may  rest  its  judgment,  and  thereby  render  the. 
jconstitutlonal  question  immaterial  to  the  case,, 
that  course  will  be  adopted,  and  the  question 
of  constitutional  power  wiU  be  left  for  consid- 
eration until  a  case  arises  which  cannot  be  dis- 
posed of  without  considering  it,  and  when,  con- 
sequently, a  decision  upon  such  question  will 
1)e  unavoidable.*' 

QChis  language  is  quoted  with  approval  in 
Ez  Parte  Sloretice  School,  48  S:  C.  11,  20  8. 
B.  794. 

Appeal  dismissed. 


HYDRICK,      WATTS,      FRA8BR,      and 
GAGE,  JJ.,  concur. 


(UTVa.  aOS) 
GRAHAM   V.   COIVIMONWEALTH. 

(Supreme  Cour^  of  Appeals  of  Virginia.    June 

10,  1020.) 

1.  Crimlaal  law  ^=9595(6)— Contlnuanoe  for 
absest  witnesses  who  would  have  testlHed 
to  Immaterial  matters  properly  denied. 

Where  accused  expressly  testified  that  he 
shot  deceased  only  in  self-defense,  although 
the  disagreement  leading  up  to  the  killing  arose 
from  deceased's  act  in  arresting  accused's  sis- 
ter, continuance  on  account  of  the  absence  of 
witnesses  who  would  have  testified  that  the 
arrest  was  beeause  of  deceased's  personal  ill 
will  toward  the  .sister  was  properly  refused; 
the  testimony  being  immaterial. 

2.  Homlolde  ^s9l9l-~Deceased's  motive  In  ar- 
resting accused's  sister  Immaterial,  where 
aocated  claimed  self-defense. 

Where  accused  testified  he  shot  deceased 
only  in  self-defense,  evidence  tending  to  show 
that  deceased's  arrest  of  accused's  sister, 
which  led  to  the  encounter,  was  on  account  of 
malice  toward  her,  was  immateriaL 

3.  Homicide  «s»l88(7)-^eoeased^s  habit  as  to 
swearing  admissiWe  to  rebut  accnsed's  tss- 
ttmony  that  he  swore  at  aecused. 

To 'rebut  testiinony  of  accused^  claiming 
self-defense,  that  when  deceased  advanced  to-* 
ward  accused,  reaching  for  his  gun,  he  used 


^s»For  oUier  case*  see  same  topic  and  KST-NUMBXB  In  aU  Key-Numbered  Digests  and  lodeMs 


106  SOUTHIQASTBRN  BEPOB7BB 


(8.a 


B.  A.  Bladcwell  and  B.  Y.  KIbler.  botb  of 
Oolnmbla,  for  respondent 

GABY,  0.  J.  This  Is  an  action  on  a  policy 
of  Insurance.  His  honor  the  connty  Judge 
directed  the  Jury  to  find  a  verdict  in  favor 
of  the  plaintiff  for  $1,004.99,  and  the  defend- 
ant appealed. 

On  the  28th  of  August,  1917,  the  defendant 
issued  its  p<dlcy  of  Insurance  to  Zingle  G. 
Brown,  wherein  it  was  provided  that,  in 
the  event  of  the  Insured's  death,  It  would 
pay  to  his  wife,  the  plaintiff  herein,  the  sum 
of  $1,000.  The  policy  provided  for  a  semi- 
annual premium  of  $10.19,  which  was  pay- 
able on  the  28th  of  February  and  the  28th 
of  August  in  each  year. 

The  Insured  did  not  pay  the  semiannual 
premium  when  it  became  due  on  the  25th 
of  February,  1919,  but  paid  the  sum  of  $5.19i 
and  applied  In  writing  for  an  extension  of 
00  days,  and  further  requested  the  defend- 
ant to  accept  his  note  for  the  balance  of 
said  premium,  to  wit,  the  sum  of  $5.  The 
defendant  accepted  the  note  of  the  insured 
for  that  sum,  but  It  was  not  paid  within  the 
60  days.  T^e  note  contained  the  provision 
"that  the  failure  to  pay  this  note  when  due 
shall,  without  notice  to  any  party  or  parties 
Interested  therein,  render  said  policy  ipso 
facto  null  and  void.**  The  policy  itself  does 
not  contain  a  provision  that  In  case  a  note 
be  given  for  the  premium,  and  be  not  paid 
at  maturity,  the  policy  shall  be  forfeited. 

The  following  are  the  defendant's  excep- 
tions: 

(1)  "It  is  respectfully  submitted  that  bis 
honor  erred  in  directing  a  verdict  In  favor  of 
the  plaintiff  and  failing  to  direct  a  verdict  in 
favor  of  the  defendant,  when  the  undisputed 
teBtimony  showed  that  the  insured  failed  to 
pay  a  note  given  for  the  balance  of  a  premium 
due  on  said  policy,  under  the  terms  of  which 
the  policy  wag  voided  when  the  same  was  not 
paid  at  maturity." 

(2)  'That  bts  honor  erred  in  holding  as  a 
matter  of  law  that  the  policy  was  in  force  at 
the  time  of  the  death  of  the  insured,  when  the 
undisputed  testimony  sjiiowed  that  the  premium 
on  said  policy  was  not  paid  when  due,  and  that 
under  the  terms  and  provisions  of  the  policy 
the  failure  to  pay  the  premium  when  due  ren- 
dered the  policy  null  and  void.'* 

(3)  "That  his  honor  erred  in  holding  that 
the  terms  and  provisions  of  said  note  were  not 
binding  upon  the  beneficiary  named  in  said  pol- 
icy, when  the  insured  expressly  reserved  the 
right  to  change  the  beneficiary,  and  therefore 
the  rights  of  the  Insured  were  paramount  to 
the  rights  of  the  beneficiary." 

(4)  '"That  his  honor  erred  in  holding  that 
said  policy  did  not  provide  that  the  policy 
should  lapse  for  the  failure  to  pay  a  note  given 
for  a  premium,  when  the  policy  expressly  pro- 
vides that  the  giving  of  a  note  by  the  insured 
was  contemplated." 

The  principal,  and  we  may  say  the  sole, 
question  in  the  case  is  whether  the  provision 


as  to  forfeiture  In  the  nota  was  binding 
upon  the  beneficiary. 
The  p<dicy  contains  this  provlaion: 


•«, 


A  grace  of  one  month  (not  less  than  thirty 
days)  without  interest,  during  which  time  the 
policy  will  renMdn  in  full  force,  will  be  allowed 
in  the  payment  of  any  premium,  except  the 
first** 

There  is  no  question  that,  if  the  note  bad 
not  contained  the  condition  as  to  forfeiture, 
it,  together  with  the  $5.19  In  cash,  would 
have  constituted  payment  of  the  premium 
that  was  due  on  the  25th  of  February,  1919, 
and  would  have  had  the  effect  of  continuing 
the  policy  in  full  force  until  the  25th  of 
August,  1919,  and  during  tbie  additional  80 
days  of  grace  provided  in  the  policy. 

In  Holder  v.  Insurance  Co.,  77  S.  O.  299, 
57  S.  B.  853,  the  principle  is  announced  that 
the  rights  of  the  beneficiary  become  vested 
as  soon  as  the  insurer  and  the  insured  enter 
into  the  contract,  and  are  not  subject  to  be 
divested,  unless  there  is  strict  compliance 
with  the  requirements  of  the  policy  In  this 
respect  In  that  case  this  court  quoted  with 
approval  the  following  language  In  the  case 
of  Cent  Bank  v.  Hume,  128  U.  S.  196,  9 
Sup.  Ct  41,  32  L.  Ed.  870: 

"It  is  indeed  the  general  rule  that  the  poUcy 
and  the  money  to  become  due  under  It  belong, 
the  moment  it  is  issued,  to  the  person  or  per- 
sons named  in  it  as  the  beneficiary  or  benefi- 
ciaries, and  that  there  Is  no  power  in  the  per- 
son procuring  the  insurance  by  any  act  of  his, 
by  deed  or  by  will,  to  transfer  to  any  other 
person  the  interest  of  the  person  named.' 


M 


In  the  case  of  Deal  v.  Deal,  87  8.  G.  396, 
69  8.  BL  886,  Ann.  Gas.  1912B,  1142,  the 
court  used  this  language: 


«r 


'When  a  beneficiary  la  named  In  a  policy,  he 
is  as  much  entitled  to  rely  upon  its  provisions 
for  the  protection  of  his  rights  as  the  insurer 
or  the  insured.  Nor  can  either  of  them  waive 
the  rights  of  the  beneficiary.' 


tf 


The  same  principle  Is  announced  in  Jones 
V.  Insurance  Co.,  105  S.  C.  427,  90  S.  B.  30. 
Our  conclusions  are  fully  sustained  by  the 
case  of  Arnold  v.  Ins.  Co.,  B  Ga.  App.  686, 
60  S.  fi.  470,  in  which  the  authorities  are 
reviewed  at  length,  including  some  of  those 
upon  which  the  appellant's  attorneys  rely. 

The  policy  contains  this  provision: 


"When  the  right  of  revocation  has  been 
served,  the  insured  may  at  any  time,  while  this 
policy  is  in  force,  by  written  notice  to  the  com- 
pany at  its  home  offio^,  change  the  benefidaty 
or  beneficiaries  under  this  policy,  subject  to  any 
previous  assignment;  such  change  to  take  effect 
only  upon  indorsement  of  the  same  on  this  pol- 
icy by  the  company,  whereupon  all  rights  of 
the   former  beneficiary  or   beneficiaries   shall 


cease. 


ft 


The  insured  and  the  Insurer  could  not  im- 
pair the  rights  of  the  plaintiff  under  tiio 
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policy,  by  a  snbseqneDt  contract  to  whidi 
she  was  not  a  party.  Nor  could  the  bene- 
ficiary be  changed,  except  by  strict  compli- 
ance with  the  requirements  of  the  policy  in 
that  respect 
Affirmed. 

HYDBIGK,  WATTS,  FRASBR,  and  GAQB, 
J Jt  concur. 


(U4  S.  C.  280) 

STATE  V.  HARDIN.     (No.   10437.) 

(Supreme  Oonrt  of  South  Carolina.    June  28| 

1820;) 

1.  Criminal  law  «s»759(2)— Inttmctloa  at  to 
aialleo  laferred  from  use  of  dangaroua  waap- 
OR  held  act  objeetlonahle. 

In  homicide  prosecntion,  Ina traction,  an- 
thoriadng  Jury  to  infer  malice  from  use  of  dan- 
gerous weapon,  held  not  objectionable  as  a 
charge  on  the  facta. 

2.  Honidda  ^=»I09— laatruotloa  that  ilafoad- 
ant  by  pleading  aeif*defeaae  admitted  Intaa- 
tloaally  killlag  daeeaaad  held  net  error. 

In  homidde  prosecution  defended  on  the 
grennd  of  self-defense,  instmction  that  defend- 
ant admitted  that  he  took  deceased's  life  in- 
tentionally with  a  deadly  weapon  held  not  er- 
ror, as  against  contention  that  a  self-defense 
plea  is  not  an  admission  of  an  intentional  kiU- 
ing. 

3.  Homloide  «s»295(l)— laatmotlea  at  to  prov- 
ooatlOB  held  not  error. 

In  homidde  proeeeotion,  instmction  on 
provocation,  giving  illustration  as  to  suffidency 
of  provocation  to  reduce  the  homidde  from 
mnrder  to  manslaughter,  held  not  objectionable 
as  against  contention  that  the  illustration  was 
irrelevant  to  the  case,  and  ndther  parallel  nor 
analogous  thereto,  and  that  instruction  limited 
provocation  to  acts  stated  hi  illustration. 

4.  Homidde  <&=9300(I3)  —  Instniotion  u  to 
fault  In  bringing  on  difficulty  without  refer- 
ence to  degree  of  fault  not  error. 

In  homicide  prosecution  involving  self- 
defense  issue,  instruction  that  plea  of  self- 
defense  fails,  unless  defendant  shows  that  he 
was  without  fault  in  bringing  on  the  difficulty, 
without  instructing  as  to  the  degree  or  kind 
of  fault  that  would  be  excusable  or  inexcusable, 
held  not  error,  as  against  contention  that  court 
permitted  jury  to  fix  its  own  standard  of  fault, 
without  regard  to  whether  auch  fault  would  be 
excusable. 

0<  Homidde  ^=9 1 1 7— To  support  self-defense, 
taking  of  deceased's  life  must  have  been  the 
only  means  of  escape. 

In  homidde  prosecution,  defendant,  by  prov- 
ing that  he  was  without  fault  in  bringing  on 
the  difficulty,  that  he  was  in  danger  at  time  of 
striking  fatal  blow,  and  that  such  danger  would 
have  been  apparent  to  a  person  of  ordinary  in- 
telligence, does  not  sustain  self-defense  plea, 
but  must,  in  addition  thereto,  prove  that  he  had 
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f  no  other  meant  of  escape  than  to  take  de« 
ceased's  life. 

6.  Homidde  ^s»300(3)— Refaaal  tf  Instmotiea 
en  aelf-defsnae  hdd  proper. 

In  homicide  prosecution  where  defendant 
pleaded  self-defense,  refusal  to  instruct  that 
defendant,  being  without  fault  in  a  place  where 
he  has  a  right  to  be,  may  repel  force  by  force 
if  violently  assaulted,  and  is  excused  if  in  so 
doing  aatailant  ia  killed,  held  not  error. 

7.  Homidde  ^=9300(3)— Refusal  te  Instruct  at 
to  public  offloer'a  right  to  kill  assailant  held 
not  error. 

In  prosecution  of  deputy  constable  for  homi- 
cide, refusal  to  instruct  that  a  public  officer, 
who  is  attacked  while  in  the  lawful  exercise  of 
bis  duties,  is  under  no  duty  to  retreat,  and  may 
kill  assailant  if  necessary  to  save  himself  from 
death  or  serious  bodily  injary,  held  not  error. 

Appeal  from  Common  Pleas  CKrcait  Oonrt 
of  Cherokee  County ;  Frank  B.  Ctery,  Jadgew 

W.  P.  Hardin  was  convicted  of  man- 
slaughter, and  he  appeals.    Affirmed. 

The  court's  charge,  defendant's  requests  to 
charge,  and  the  exceptions,  referred  to  ia 
opinion,  follow: 

Judge's  Charge. 

Mr.  Foreman  and  Gentiemen  of  the  Jury: 
In  the  trial  of  a  case,  as  we  are  now,  the  law 
imposes  certain  duties  on  you,  and  imposes  cer- 
tain duties  on  me.  In  reachmg  a  verdict  in  a 
case  the  law  makes  you  the  sole  judges  of  the 
fact,  the  sole  judges  of  what  the  facts  are. 
It  prohibits  me  from  even  mentioning  any 
opinion  I  may  have  as  to  the  facts.  It  imposes 
upon  me  the  duty  of  expounding  to  you  the 
law  of  the  case.  It  shall  be  my  endeavor  not 
to  invade  your  province,  and  I  assume  you  will 
not  invade  my  province,  but  will  accept  the  law 
as  I  give  it  to  you. 

This  is  a  case  in  which  the  state  of  South 
Carolina  charges  this  defendant  with  the  feloni- 
ous killing  of  tiie  deceased.  The  atate  charges 
that  he  feloniously  took  the  life  of  the  de- 
ceased. He  haa  pleaded  '*not  guilty,^'  and  in- 
terposes the  plea  of  "self-defense,"  the  plea 
of  what  is  known  as  "self-defense,"  and  upon 
that  plea  he  assumes  the  burden  of  proof. 

Before  the  state  is  entitied  to  a  verdict  it 
must  satisfy  you  beyond  a  reasonable  doubt 
that  the  defendant  is  guilty  as  charged  in  the 
indictment.  Beyond  a  reasonable  doubt  means 
a  substantial  doubt  growing  out  of  the  evidence, 
not  a  fanciful  or  whimsical  doubt,  because  yon 
can  have  that  kind  of  a  doubt  about  anything. 
If  from  tile  evidence  you  have  a  reasonable 
doubt  as  to  whether  or  not  the  defendant  is 
guilty  aa  charged  in  the  indictment,  it  is  your 
duty  to  acquit  him.  If  from  the  evidence  yon 
have  a  reasonable  doubt  as  to  whether  or  not 
he  has  established  his  plea  of  self-defense,  it 
is  your  duty  to  acquit  him.  The  plea  of  self- 
defense  is  a  perfect  defense  when  it  Is  made 
out. 

The  state  charges  this  defendant  with  the 
felonious  killing  of  the  deceased.  The  feloni- 
ous killing  of  a  hitman  being  is  dther  murder 
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•r  manalaaghter.  That  is  the  only  kind  of 
killing  the  law  undertakes  to  inflict  punishment 
for.  Every  killing  of  a  human  being  is  justifi- 
able, excusable,  or  felonious.  Where  an  oflScer 
takes  the  life  of  a  human  being  in  the  perform- 
ance of  a  duty  imposed  on  him  by  law,  that  is 
what  is  known  in  the  law  as  justifiable  killing. 
There  is  no  question  of  that  kind  in  this  case. 
Excusable  killing  is  that  which  takes  place  un- 
der such  circumstances  that  the  party  cAhnot 
strictly  be  said  to  have  taken  the  life  of  the 
deceased  willfully  and  intentionally.  The  ques- 
tion for  you  is.  Was  this  killing  an  excusable 
or  felonious  killing?  As  I  told  you  a  moment 
ago,  a  felonious  killing  Is  either  a  murder  or 
manslaughter.  Murder  is  the  felonious  killing 
of  a  human  being  with  malice.  Malice  may 
be  either  express,  or  it  may  be  implied  from  the 
use  of  a  deadly  weapon.  Express  malice  is 
manifested  by  some  outward  act— lying  in  wait, 
making  threat  to  take  his  life,  or  something 
of  that  kind.  Implied  malice  is  such  as  you 
have  a  right  to  infer  from  the  use  of  a  deadly 
weapon  calculated  to  inflict  death  or  serious 
bodily  harm,  and  when  nothing  else  appears, 
you  have  a  right  to  infer  that  such  a  killing 
was  a  felonious  killing,  and  done  in  malice. 
(If  it  appears  that  there  was  an  intentional 
killing,  if  that  appears  from  the  evidence,  and 
it  was  done  with  a  weapon  calculated  to  do 
serious  bodily  harm  or  to  take  one's  life,  you 
have  a  right  to  infer  it  was  accompanied  by 
malice,  or  a  felonious  killing.)  Whether  the 
malice  is  implied  or  whether  it  is  expressed,  if 
malice  accompanies  the  intentional  or  felonious 
killing  of  a  human  being,  it  is  murder. 

The  other  form  of  felonious  killing  Is  man- 
slaughter; that  is,  the  unlawful  or  felonious 
killing  of  a  human  being  without  malice.  The 
law  recognizes  there  are  occasions  in  a  man's 
life  where  he  may  be  so  situated  as  to  lose 
control  of  himself  under  sufficient  provocation, 
and  he  acts  from  impulse  rather  than  premedi- 
tatioU  or  design.  In  a  case  of  that  kind  the 
law  would  not  excuse  him — it  would  not  say 
he  is  not  to  be  punished,  but  would  not  visit  the 
extreme  penalty  of  the  law  on  him  as  it  would 
in  the  ca&e  of  a  felonious  killing  accompanied  by 
maljce.  But,  to  give  you  a  familiar  illustration 
(i  find  I  ean  always  tell  a  jury  better  what  the 
law  is  by  an  illustration  and  not  expressing  my 
opinion  as  to  the  facts):  If  I  approach  you 
and  spit  in  your  face  or  your  ear,  or  pull  your 
nose,  that  is  calculated  to  cause  you  to  lose 
control  of  yourself.  In  such  a  case  the  law 
would  not  excuse  you,  if  under  the  sudden 
smart  of  such  an  insult,  you  took  my  life,  but 
knows  you  are  calculated  to  lose  control  of 
yourself  under  such  circumstances,  and  would 
recognize  it  as  an  insult,  and  would  call  it 
manslaughter,  and  punish  you  accordingly  if 
you  took  human  life  under  such  circumstances. 

In  this  case  you  are  relieved  of  the  necessity 
of  determining  whether  or  not  there  has  been 
a  homicide,  and  you  are  relieved  of  the  neces- 
sity of  determining  who  committed  it  The  de- 
fendant has  admitted  that  he  took  the  life  of 
the  deceased  intentionally  with  a  deadly  weap- 
on. Now,  then,  he  says,  While  I  did  that,  I 
did  it  under  such  circumstances  as  the  law 
will  excuse — ^I  did  it  In  self-defense,  and  on 
that  defense  he  assumes  that  burden  of  proof. 
The  law  does  not  require  him  to  establish  it 
by  the  same  strict  degree  of  proof  as  the  state 


is  required  to  prove  his  guilt,  but  says  he  must 
prove  it  by  the  preponderance  or  the  greater 
weight  of  the  evidence— not  necessarily  by  the 
greater .  number  of  witnesses — there  may  be 
one  on  the  side  you  believe  against  a  dozen  on 
the  other  side  you  don't  believe.  The  law  says 
he  must  establish  his  plea  of  self-defense  by 
the  preponderance,  the  greater  weight  of  the 
evidence — ^tbe  evidence  on  his  aide  must  outweigh 
that  on  the  side  of  the  state.  If  he  has  done 
that,  he  has  established  his  plea  of  self-defense. 

There  are  four  essential,  prerequisite  ele- 
ments entering  into  the  plea  of  self-defense 
The  law  requires  him  to  satisfy  you  by  the  pre- 
ponderance of  the  evidence  on  all  these  four 
elements.  If  he  satisfies  you  on  three  of  them, 
and  fails  on  any  one  of  them,  his  plea  of  self- 
defense  falls  to  the  gtound.  He  must  be  with- 
out fault  in  bringing  on  the  difficulty.  No 
man  can  bring  on  a  difficulty  and  suecesafullj 
plead  necessity  for  talung  human  life.  He  must 
be  without  fault  in  bringing  on  the  difficulty. 
Has  the  defendant  shown  you  by  the  greater 
weight  of  the  evidence  he  was  without  fault  in 
bringing  on  this  immediate  difficulty,  and  was 
he  without  fault  in  bringing  on  this  immediate 
difficulty?  If  so,  he  has  not  yet  established  his 
plea  of  self-defense.  He  must  go  a  step  fur- 
ther. He  must  show  you  that  at  the  time  he 
struck  the  fatal  blow  he  was  in  danger  of  te- 
ceiving  serious  bodily  harm  or  death,  and  it 
was  necessary  to  take  the  life  of  his  assailant 
at  the  time  he  struck  the  fatal  blow— it  was 
necessary,  or  it  appeared  to  be  necessary,  to 
strike  the  fatal  blow  in  order  to  avert  serious 
injury  to  himself  or  to  avoid  losing  his  own 
life.  If  he  has  shown  you  that,  he  must  yet 
go  a  step  further  and  show  that  the  circum- 
stances at  the  time-— the  circumstances  were 
such  as  would  warrant  a  man  of  ordinary  pru- 
dence, firmness,  and  courage  to  strike  the  fatal 
blow  in  order  to  save  himself  from  serious 
bodily  harm,  or  losing  his  own  Ufe.  The  test 
is  not  whether  an  unusually  timid  or  an  un- 
usually brave  man  would  have  been  so  warrant- 
ed— were  the  circumstances  such  as  would  war- 
rant a  man  of  ordinary  firmness,  prudence,  and 
courage  in  eoming  to  the  same  conclusion  at 
the  time  the  fatal  blow  was  struck,  in  conclud- 
ing at  the  time  the  fatal  blow  was  struck  that 
it  was  necessary,  or  appeared  to  be  necessary, 
to  strike  the  fatal  blow  in  order  to  prevent 
serious  injury  or  death  to  the  one  assailed. 

A  person  has  a  right  to  act  on  the  appearance 
of  danger.  For  illustration,  if  one  should  point 
an  unloaded  gun  at  yon  at  a  distance  of  10  or 
12  steps,  though  the  gun  might  be  unloaded 
and  though  there  might  not  be  any  actual  dan- 
ger, you  would  have  a  right  to  act  on  appear- 
ances. A  man  must  believe  at  the  time  it  was 
necessary,  or  it  must  have  appeared  to  be 
necessary,  and  the  circumstances  must  be  such 
as  to  warrant  that  conclusion  in  the  mind  of  a 
person  of  ordinary  reason,  prudence,  and 
courage. 

If  he  has  satisfied  y.ou  of  that,  he  has  got  to 
go  a  step  further  and  show  you  that  he  had 
no  other  probable  means  of  escape  except  to 
take  the  life  of  his  assailant  The  law  does 
not  permit  one  to  take  human  life  lightly.  If 
by  retreating  he  can  avoid  taking  human  life 
without  increasing  his  own  danger  of  receiving 
serious  bodily  harm  or  losing  his  own  life,  he 
must  do  it.    When  a  man  is  in  bis  own  house. 
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he  need  not  retreat  The  imaginary  wall  to 
which  the  law  says  he  must  retreat  is  immedi- 
ately behind  his  back,  and,  when  by  retreating 
he  would  increase  his  danger,  he  need  not  re- 
treat. In  olden  times,  when  the  first  law  books 
were  written,  the  law  said  that  before  a  man 
«oiild  strike  he  must  retreat .  to  the  wall.  In 
those  times  they  fought  with  sticks  and  stones 
4ind  javelins,  and,  if  he  retreated  to  the  wall, 
he  might  then  turn  and  strike  and  strike  to  the 
^eath;  but  he  must  avoid  taking  human  life, 
if  he  can  do  it  by  stepping  aside  or  retreating, 
.provided  he  does  not  increase  his  own  danger 
thereby.  The  law  does  not  require  him  to  put 
iiimself  in  any  worse  condition  or  position.  A 
man  must  have  no  other  probable  means  of  es- 
cape except  to  take  the  Ufe  of  his  assailant. 
These  are  the  four  elements  of  self-defense. 
If  he  has  failed  on  any  one  of  them,  he  has 
failed  to  establish  his  plea  of  self-defense.  If 
you  have  a  reasonable  doubt  as  to  whether  or 
not  he  has  made  out  hiis  plea  of  self-defense, 
give  him  the  benefit  of  it  and  acquit  him. 
If  you  have  a  reasonable  doubt  as  to  whether 
or  not  he  is  guilty  on  the  whole  testimony, 
give  him  the  benefit  of  it  and  acquit  him. 

Something  has  been  said  about  an  officer. 
The  law  permits  a  peace  officer  in  the  actual 
discharge  of  his  duties  to  carry  a  weapon  con- 
cealed about  his  person.  He  is  not,  when  in 
the  active  discharge  of  his  duties,  violating  the 
iaw  by  carrying  a  concealed  weapon.  Now, 
there  is  another  suggestion  made  that  I  ought 
to  give  you  my  views  about,  as  to  what  the 
privileges  of  an  officer  of  the  law  are.  If  an 
officer  of  the  law  has  a  warrant  to  serve  and 
is  required  to  make  an  arrest,  and  proceeds  to 
jnake  the  arrest  or  serve  the  warrant  in  a 
proper  way,  that  adt  would  not  make  him  the 
■aggressor  in  any  difficulty  that  immediately 
follows.  That  is  my  understanding  of  the  law 
•as  to  peace  officers.  If  you  are  a  peace  officer 
■and  have  a  warrant  to  serve  or  an  arrest  to 
make— on  me,  for  instance— and,  when  you  un- 
dertake to  make  that  arrest  or  serve  that  war- 
rant, you  would  not  be  the  aggressor  in  any 
difficulty  that  might  ensue.  You  would  be  do- 
ing what  you  have  to  do  in  serving  the  war- 
irant  or  making  the  arrest;  if  doing  it  properly, 
you  would  not  be  the  aggressor.  I  do  not  re- 
member any  evidence  in  this  case  that  he  was 
attempting  to  serve  a  warrant  or  attempting  to 
make  an  arrest,  and,  possibly,  what  I  have  said 
about  that  has  no  connection  with  this  case. 

Every  man  has  a  right  to  use  the  public 
highway — some  call  it  the  "king's  highway." 
He  has  a  right  to  be  unmolested  while  walking 
<on  it  or  using  it  in  any  other  proper  way,  and 
in  so  doing  he  is  not  violating  the  law. 

There  has  been  something  said  here  about  bad 
blood  between  these  parties,  and  I  think  it  is 
any  duty  to  charge  you  as  to  that.  Mr.  Fore- 
man, if  there  is  bad  blood  existing  between  two 
■citizens,  and  there  have  been  antecedent 
threats  between  them,  that  would  not  give  ei- 
ther one  of  them  in  itself  the  right  to  shoot 
4own  the  other.  If  there  is  ill  feeling  between 
you  and  me— if  I  bad  gotten  word  that  you  ex- 
pected to.  kill  me— the  effect  would  be  you  would 
h&ye  a  right  to  judge  more  harshly  my  con- 
•duct  than  you  would  otherwise.  If  we  are 
friends,  and  I  happen  to  meet  you  on  the 
street,  and  I  put  my  hand  in  my  pocket  to 
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get  my  pocketbook  with  no  bad  .intent,  ordi- 
narily you  would  not  be  justified  in  conduding 
I  was  trying  to  get  a  weapon  out  with  which 
to  kill  you.  If  there  is  violent  feeling  between 
us,  and  I  put  my  hand  in  my  pocket  to  get 
something,  you  would  be  justified  in  interpret- 
ing that  act  of  mine  more  harshly  than  in  the 
case  of  friends.  If  you  receive  threats  of  harm, 
and  you  meet  the  persdn  who  made  them,  you 
can  judge  more  harshly  in  determining  wheth- 
er there  is  any  necessity  to  act.  It  is  for  you 
to  judge  under  all  the  facts  whether  he  is 
guilty  or  not. 

There  is  another  mattei^-the  question  of  in- 
sulting language.  It  makes  no  diiference  how 
opprobrious  the  epithets  or  insulting  the  lan- 
guage, it  in  itself  does  not  give  the  right  to 
strike  or  kill.  No  matter  how  insulting  the 
language,  it  does  not  give  one  the  right  to 
strike  on  account  of  it.  I  have  been  requested 
to  charge  you  certain  propositions  of  law,  and 
I  think  I  have  covered  all  of  them  but  two: 
(Court  reads  section  of  request  relating  to  the 
law  of  self-defense  being  based  on  necessity, 
but  when  the  law  speaks  of  necessity  it  means 
reasonable  necessity,  etc.)  (Court  also  reads 
section  of  request  relating  to  duties  of  rural 
policeman  while  going  to  and  returning  from 
the  place  where  his  official  duties  call  him.) 
With  the  explanation  I  have  made,  I  charge 
that:  A  peace  officer  in  the  actual  discharge 
of  his  duties  as  such  officer  has  a  right  to 
carry  a  weapon  concealed  about  his  person 
without  violating  the  law.  If  he  has  a  valid 
warrant  or  is  called  upon  to  make  an  arrest  he 
has  the  right  to  do  so  without  being  regarded 
as  the  aggressor  in  any  difficulty  that  immedi- 
ately follows.  With  that  explanation  I  charge 
you  as  in  here.  (Court  reads:  I  charge  you 
self-defense  is  made  out,  etc.)  I  have  charged 
you  that  already.  I  will  charge  you  again,  if 
upon  a  review  of  the  entire  testimony,  both  as 
to  the  state  and  the  defendant,  if  you  have  a 
reasonable  doubt  as  to  whether  he  is  guilty, 
or  whether  he  has  made  out  his  plea  of  self- 
defense,  it  is  your  duty  to  acquit  him.  If  you 
have  no  doubt  as  to  his  guilt,  no  doubt  produced 
by  the  evidence,  it  would  be  your  duty  to  con- 
vict him. 

If  you  find  the  defendant  guilty  as  charged, 
the  form  of  your  verdict  will  be  as  follows: 
If  you  find  the  defendant  guilty  of  murder,  "We 
find  the  defendant  guilty  of  murder,"  and  sign 
your  name  as  foreman.  If  you  find  him  guilty 
of  murder,  and  if  you  find  there  are  extenuat- 
ing circumstances  and  wish  to  recommend  him 
to  the  mercy  of  the  court,  "We  find  him  guilty 
of  murder  and  recommend  him  to  the  mercy  of 
the  court."  A  verdict  of  "guilty**  without  rec- 
ommendation will  mean  that  he  is  to  suffer 
death  by  electrocution.  With  recommendation 
to  the  mercy  of  the  court  will  of  itself  change 
the  penalty  from  electrocution  to  life  imprison- 
ment. If  you  find  tiie  killihg  was  felonious, 
but  not  a  malicious  killing,  done  in  sudden  heat 
and  passion  upon  sufficient  legal  provocation, 
the  form  of  your  verdict  vrill  be,  "We  find  the 
defendant  guilty  of  manslaughter,"  tlie  punish- 
ment for  which  is  from  2  to  30  years  in  the 
discretion  of  the  court— for  not  longer  than 
30  years  and  not  less  than  2  years.  If  you  tind 
either  that  his  plea  of  self-defense  is  well- 
founded,  that  he  has  established  it  not  beyond 
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4  reasonable  doabt,  but  by  tbe  greater  weight 
of  the  evidence,  &id  him  not  guilty. 

Anything  further  for  the  state? 

Nothing. 

Anything  farther  for  the  defense? 

Nothing. 

When  yon  ^o  into  yonr  room,  if  there  is  any 
•estimony  yoa  want  read  to  you,  or,  if  there 
2is  anything  yon  want  to  know  about,  don't 
hesitate  to  come  out  and  ask  what  you  want  to 
know  about.  If  it  is  proper  and  I  can  tell  you, 
I  will  do  so.  If  not,  I  will  try  to  tell  you  so 
in  a  way,  in  a  pleasant  way,  so  as  not  to  make 
yoQ  feel  bad.  Find  your  verdict  and  write  it 
on  the  back  of  the  indictment. 

Defendant's  Bequests  to  Charge. 

<1)  It  is  sometimes  said  that  the  law  of  self- 
defense  is  based  on  absolute  necessity,  and  that 
a  person  cannot  take  tbe  life  of  anotlier  unless 
there  is  an  absolute  necessity  for  so  doing. 
This  is  not  the  law.  The  law  of  self-defense 
is  based  on  necessity;  but  when  the  law  speaks 
of  necessity  it  means  a  reasonable  necessity. 
Where  a  person  is  placed  in  such  circumstances 
that  a  person  of  ordinary  prudence  and  firm- 
ness would  reach  the  conclusion  that  he  was  in 
danger  of  death  or  serious  bodily  injury,  then 
such  person  may  act  on  such  appearances,  and 
strike  or  shoot  to  protect  himself.     (Charged.) 

(2)  Where  a  person,  being  without  fault,  and 
in  a  place  where  he  has  a  right  to  be,  in  the 
exercise  of  his  lawful  business  or  calling,  is 
violently  or  feloniously  assaulted,  he  may.  with- 
out retreating,  repel  force  by  force,  and,  if  in 
the  reasonable  exercise  of  his  right  of  self- 
defense  his  assailant  is  Idlled,  he  is  excused. 
(Refused.) 

(8)  A  public  officer,  or  one  acting  under  his 
authority,  who  is  attacked  while  in  the  lawful 
exercise  of  his  duties,  is  under  no  duty  to  re- 
treat, but  may  stand  his  ground  and  kill  his 
assailant  if  necessary  to  save  himself  from 
death  or  serious  bodily  harm.    (Refused.) 

(4)  Under  the  law  of  this  state,  a  person 
who  is  deputized  by  a  rural  policeman  to  assist 
him  in  the  performance  of  some  legal  duty  is 
an  officer  of  the  law,  and  is  entitled  to  the 
rights  and  privileges  of  an  officer  of  tbe  law 
while  going  to  and  returning  from  the  place 
where  his  official  duties  call  him.     (Charged.) 

(5)  Self-defense  is  made  out  when  the  evi- 
dence raises  a  reasonable  doubt  in  the  minds  of 
tbe  jury  whether  the  defendant  took  life  in  self- 
defense,    (Charged.) 

Exceptions. 

(1)  His  honor  erred  in  charging  the  jury  as 
follows:  "If  it  appears  that  there  was  an  in* 
tentional  killing,  if  that  appears  from  the  evi* 
dence,  and  it  was  done  with  a  weapon  calculated 
to  do  serious  bodily  harm  or  to  take  one's  life 
you  have  a  right  to  infer  it  was  accompanied  by 
malice,  or  a  felonious  killing."  The  error  is 
that  his  honor  had  no  right  to  instruct  the  jury 
that  they  might  infer  malice  from  the  mere  fact 
of  killing  with  a  weapon  calculated  to  do  seri- 
ous bodily  harm  or  to  take  life,  for  tbe  reason 
that  this  is  a  charge  on  the  facts  contrary  to 
the  Constitution^  in  that  it  undertakes  to  in- 
timate to  and  instruct  the  jury  what  facts  in  the 
case  are  evidence  of  malice. 

It  was. also  error,  in  that  after  all  the  evi- 


dence Is  out,  the  presumption  of  malice  from 
the  use  of  a  deadly  weapon  fades  from  the  case, 
and  the  jury  must  find  malice,  if  at  all,  from 
the  evidence,  without  any  aid  from  the  court 
as  to  what  weight  should  be  attached  to  killing 
with  a  deadly  weapon,  or  what  inference  they 
may  draw  from  such. 

(2)  His  honor  erred  in  charging  the  Jury  as 
follows:  "The  defendant  has  admitted  that  he 
took  the  life  of  the  deceased  intentionally  with 
a  deadly  weapon"— the  error  being  that  the 
defendant  pleaded  not  guilty,  and  also  self- 
defense;  that  a  plea  of  self-defense  is  not  an 
admission  of  an  intentional  killing,  since  self- 
defense  is  done  under  the  stress  of  necessity. 

It  is  further  error  for  that  his  honor  had 
just  previously  charged  the  jury  that  they  had 
a  right  to  infer  malice  from  the  intentional 
killing  with  a  deadly  weapon. 

(3)  His  honor  erred  in  charging  the  Jury 
in  respect  to  the  provocation  which  the  law 
recognises  as  sufficient  to  reduce  a  homicide 
from  murder  to  manslaughter,  by  way  of  illus- 
tration as  follows:  "If  I  approach  you  and 
spit  in  your  face  or  ear,  or  pull  your  nose, 
that  b  calculated  to  cause  you  to  lose  control 
of  yourself.  In  such  case  the  law  would  not 
excuse  you,  if  under  the  smart  of  such  an  insult 
you  took  my  life,  but  knows  you  are  calculated 
to  lose  control  of  yourself  under  such  circum- 
stances, and  would  recognize  it  as  an  insult,  and 
would  call  it  manslaughter."  The  error  is  that 
the  illustration  is  absolutely  irrelevant  to  any 
testimony  in  the  case,  and  is  neither  parallel 
nor  analogous.  Again,  the  illustration  tends  to 
limit  provocation  to  the  kind  of  aets  stated 
in  the  Illustration. 

(4)  His  honor  erred,  in  that  the  foregoing 
incorrect  instructions  and^  definitions  of  the 
law  clouded  the  issue  ef  self-defense,  and  pre- 
vented the  jury  from  approaching  the  plea  of 
self-defense  under  the  evidence  with  a  dear 
and  adequate  knowledge  of  the  law. 

(6)  His  honor  erred  in  charging  the  jury 
that  the  defendant's  plea  of  self-defense  fails 
unless  he  shows  by  the  preponderance  of  the 
evidence  that  he  was  without  fault  in  bringing 
on  the  difficulty,  without  further  instructing 
them  what  kind  or  degree  of  fault  would  shut 
off  the  right  of  self-defense;  the  error  being 
that  the  fault,  to  be  sufficient  to  deny  the  right 
of  self-defense,  must  be  such  acta  or  conduct 
that  are  reasonably  calculated  to  provoke  a 
difficulty  with  a  person  of  ordinary  firmness, 
reason,  and  prudence,  and  also  because  in  law 
there  are  at  least  three  degrees  of  fault,  one 
of  which  is  denominated  a  "slight  fault"  which 
is  excusable,  and  for  which  no  responsibility  is 
incurred:  and  by  not  declaring  the  law  his 
honor  left  it  to  the  jury  to  fix  their  own 
standard  of  fault,  without  regard  to  whether 
it  was  such  as  would  be  inexcusable  or  other- 
wise. 

(6)  His  honor  erred,  in  that,  after  correctly 
instructing  the  jury  as  to  the  three  elements 
of  self-defense,  with  the  above  exception,  to 
wit:  (a)  That  the  defendant  must  be  without 
fault  in  bringing  on  the  difficulty;  (b)  that 
at  the  time  he  struck  the  fatal  blow  he  was  in 
danger,  real  or  apparent,  of  receiving  serious 
bodily  harm  or  death  at  the  bands  of  his  as- 
sailant: that  it  was  necessary  to  take  the  life 
of  .his  assailant  at  the  time  he  struck  the  fatal 
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blow  in  order  to  avert  serious  injury  to  Umsdf 
or  to  avoid  losing  his  own  life;  and  (c)  tiiat  he 
must  go  a  step  further  and  show  that  the  dr- 
eumstances  at  the  time  he  struck  the  fatal 
blow  were  such  as  would  warrant  a  person  of 
ordinary  prudence,  firmness,  and  courage  in 
coming  to  the  condusion  that  it  was  necessary 
or  apparently  necessary,  to  strike  the  fatal 
blow  in  order  to  prevent  death  or  serious  bodily 
injury:  His  honor  went  further  and  charged: 
"If  he  has  satisfied  you  of  these,  he  has  not 
yet  established  his  plea  of  self-defense,  but  he 
must  go  a  step  further  and  show  you  that  he 
had  no  other  probable  means  of  escape  except 
to  take  the  Ufe  of  his  assailant"  The  error 
is  that  bis  honor  had  already  given  the  full 
law  of  self-defense  in  defining  the  three  ele- 
ments above  given,  in  which  the  necessity  to 
retreat  is  necessaiily  involved  and  concluded; 
and,  by  reqidring  the  defendant,  after  estab- 
lishing the  necessity  to  kill,  to  go  further  and 
show  in  addition  that  he  had  no  other  probable 
means  of  escape,  he  placed  a  burden  upon  the 
defendant  beyond  the  requirements  of  the  law. 

(7)  That  by  adding  the  fourth  element  of 
self-defense,  his  honor  erred,  for  the  reason 
that  if  the  defendant  established  the  first  three  i 
elements  as  defined  by  his  honor,  he  then  es- 
tablished a  complete  defense,  and  is  not  requir- 
ed, after  establishing  his  defense,  to  go  further 
and  show  that  he  had  no  other  probable  means 
of  escape,  fop  when  the  necessity  to  kill  has 
come,  the  avenue  of  escape  is  closed. 

(8)  His  honor .  erred  also,  in  charging  the 
jury  that  the  defendant  had  yet  to  go  a  step 
further  and  show  that  he  had  no  other  probable 
means  of  escape,  for  the  reason  that  there 
might  be  a  probable  means  of  escape,  yet  it 
might  not  be  known  to  or  apparent  to  the  de- 
fendant, and  left  the  impression  on  the  jury 
that  a  probable  way  of  escape,  whether  appar- 
ent to  a  man  of  ordinary  prudence  and  firm- 
ness or  not,  would  destroy  his  right  of  self- 
defense. 

(9)  His  honor  erred  in  refusing  to  charge 
the  defendant's  second  request  as  follows: 
"Where  a  person,  being  without  fault,  and  in  a 
place  where  he  has  a  right  to  be,  in  the  exer- 
cise of  his  lawful  business  or  calling,  is  vio- 
lently or  feloniously  assaulted,  he  may,  with- 
out retreating,  repel  force  by  force,  and,  if  in  the 
reasonable  exercise  of  his  right  oif  self-defense 
his  assailant  is  killed,  he  is  excused"— the  error 
being  that  the  request  contains  a  sound  prmci- 
ple  of  a  law  applicable  to  the  issue  of  self- 
defense. 

(10)  His  honor  erred  in  refusing  to  charge 
the  defendant's  third  request,  as  follows:  "A 
public  officer,  or  one  acting  under  his  authority, 
who  is  attacked  while  in  the  lawful  exercise 
of  his  duties,  is  under  no  duty  to  retreat,  but 
may  stand  his  ground  and  kill  his  assailant 
if  necessary  ta  save  himself  from  death  or  seri- 
ous bodily  harm"— the  error  being  that  the  re- 
quest contains  a  sound  principle  Of  law  applica- 
ble to  the  law  of  self-defense  and  the  issue 
in  the  case  at  bar. 

Butler  &  Hail,  of  Gafhiey,  and  N,.  W.  Har- 
din, of  Blacksburg,  for  appellant. 

I.  C.  Blackwood*. ot  Spartanburg^  for  the 
State. 


WATTS,  J.  The  appellant  was  tried  on  an 
indictment  for  murder  at  the  fftll  term  of 
court  for  Cherokee  county,  1919^  l^efoze  Judge 
Gary  and  a  Jury,  and  fonnd  suUty  of  man- 
slaughter, and  sentenced  to  six  years  on  pub- 
lic works.  From  this  sentence  def^dant  ap- 
peals, and  by  10  exceptions  imputes  error  in 
his  honor's  diarge  to  the  Jury,  and  his  refusal 
to  charge  certain  requests  asked  for  by  the 
defendant 

[1-7]  The  exceptions  are  all  overruled, 
being  without  merit  The  charge,  taken  as 
a  whole,  was  a  clear,  lucid,  exposition  of  the 
law,  ai^licable  to  the  case,  and,  had  his  hon- 
or taken  the  time  to  have  written  out  his 
charge  hefbre  he  charged  the  Jury,  he  could 
not  have  made  it  clearer,  plainer,  or  more 
ludd,  or  freer  from  error. 

Judgment  affirmed. 

GART,  G.  J.,  and  HYDBICK,  FRASHEt, 
and  GAGB,  JJ.,  concur. 
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ouzTs  Y.  Mcknight,  (no.  to448.) 

(Supreme  Court  of  South  OoroUna.   June  28^ 

1920.) 

1.  Adverse  possession  ^==>66(2)  —  Possession 
to  partition  line  run  by  mistake  held  not  ad- 
verse. 

Where  landowner,  without  knowledge  that 
partition  line  was  not  run  as  intended,  held 
land  to  the  line  under  the  impression  he  was  in 
possession  of  aiAj  the  land  to  which  he  was  en- 
titled by  the  partition,  he  did  not  thereby  ac- 
quire title  by  adverse  possession  to  a  strip  of 
adjoining  owner's  land;  such  possession  not 
having  been  with  intention  to  dispossess  the 
ow'ner,  and  therefore  not  hostile. 

2.  Adverse  possession  ^=>58  -r  Must  be  with 
intent  to  dispossess  owner;  "hostile  posses- 
sipn." 

Adverse  possession  is  "hostile  possession,*' 
which  is  possession  with  the  intention  to  dis- 
possess the  owner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Hostile 
Possession.] 

3.  Boundaries  ^=s>48 (7)— Mistake  In  running 
partition  line  will  be  eorreoted  after  posses* 
sion  for  10  years. 

Where  partition  line  was  not  run  according 
to  the  intention  of  the  parties  or  to  plat  made 
in  accordance  with  such  intention,  the  parties, 
on  discovery  of  mistake,  will  be  required  to 
fix  the  line  on  the  ground  as  it  was  fixed  in 
the  plat,  notwithstanding  possession  of  their 
respective  tracts,  to  the  line  for  10  years. 


Appeal  from  Common  Pleas  drcnlt  Ck>urt 
of  Florence  County ;   S.  W.  Q.  Shipp,  Judge. 

Acti(m  by  Mary  McKnight  Ouzts  against 
W.  B.  McKnight.  Decree  for  defendant,  and 
plaintiff  appeals.    Reversed,  with  direction. 


^a»For  otber  cases  see  8»m«  topic  and  KSY-NUMBBB  in  all  Key-Numbered  Digests  and  Indexes 
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TURNER  V.  MONTEIRO  et  al. 

(Supreme  Court  of  Appeals  of  Yirginia. 
June  10,  1920.) 

Wills  «S9607(I),  608(3)— Deviss  to  two  sons 
and  "desoendants"  held  to  oreate  Joint  fee 
under  rule  in  Shelley's  Case;  "heirs  of  the 
body;"   "issue." 

Will  executed  in  1846,  devising  land  to  two 
named  sons  "during  their  lifetime  *  *  *  to 
hold  it  jointly  and  after  the  deaUi  of  the  last 
of  the  two  to  their  descendants,  if  they  have 
any,  if  not"  to  another  son  or  his  descendants 
"without  restriction,"  Tield  to  give  the  first- 
named  sons,  by  operation  of  the  rule  in  Shei* 
ley's  Case,  an  estate  tail,  which  was  converted 
by  the  statute  into  a  fee  simple,  so  that  each 
son  toolL  a  joint  fee  In  the  land  devised;  the 
words  "descendants"  and  "heirs  of  the  body" 
being  of  equivalent  meaning,  and  a  "descend- 
ant" being  an  individual  proceeding  from  an 
ancestor  in  any  degree,  synonymous  with  'is- 
sue," and  meaning  offspring,  near  or  remote. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Descend- 
ant;  Heirs  of  the  Body;  Issue.] 

Appeal  from  Circuit  Court,  Goochland 
coiinty. 

Snit  by  Charles  F.  Monteiro  against  Mol- 
lie  A.  Turner  and  others.  From  decree  for 
complainant,  the  named  defendant  appeals. 
Reversed  and  rendered. 

S.  A.  Anderson  and  David  Meade  White, 
both  of  Richmond,  for  appellant 

Lastdter  St  Diewry,  of  Petersburg,  for  ap- 
pellees. 

SAUNDERS,  J*  This  appeal  brings  before 
us  for  interpretation  the  will  of  Francisco  X. 
Monteiro.  This  will  was  probated  in  Gooch- 
land county  court  February  18,  1840,  and  is 
in  terms  as  follows: 

"I,  F.  X.  Monteiro,  of  the  county  of  Gooch- 
land, being  deidrous  to  dispose  of  my  estate  do 
hereby  make  my  last  will  and  testament  in  man- 
ner and  form  following,  that  Is  to  say:  I  do 
hereby  constitute  and  appoint  my  two  sons 
Henry  and  Aristides  executors  of  this  my  last 
will,  and  give  to  them  during  their  lifetime  the 
land  I  own  and  all  the  stock  and  farming  uten- 
sils, and  slaves  except  Dolly  and  her  children, 
to  hold  it  jointly  and  after  the  death  of  the 
last  of  the  two  to  their  descendants,  if  they 
have  any,  if  not  to  my  son  Arcbimides  or  his 
descendants,  I  i^ve  the  above  mentioned  prop- 
erty without  restriction.  To  my  daughter, 
Emilia,  I  give  during  her  life  the  dividends  on 
all  the  bank  stock  I  may  own  at  the  time  of 
my  deatib,  of  which  she  will  give  the  fourth 
part  to  her  brother,  Arcbimides,  yearly;  and 
also  give  the  use  of  the  woman  Dolly  and  her 
children.  After  her  death  my  son  Arcbimides 
will  have  this  woman  and  her  offsprings  and 
one  half  of  the  bank  stock,  and  the  other  half 
will  go  to  my  executors,  or  their  descendants. 
I  had  four  other  sons  that  have  parted  with 
me  at  different  times;  if  they  be  alive  and  call 


within  three  years  after  my  death,  my  execu- 
tors will  give  to  AUddes  snd  Miltiades  one  hun- 
dred dollars  each,  to  Francis  and  Edward  ten 
dollars  each.  The  balance  of  my  property  must 
be  used  in  community,  or  friend^  divided  be- 
tween my  executors,  my  daughter,  Emilia,  and 
my  son,  Arcbimides,  or  any  of  tiiem  that  be 
alive,  and  qualified  to  receive  it  at  the  time  of 
my  death.  It  is  my  desire  that  these  four  laat 
mentioned  children  of  mine  substitute  one  an- 
other in  aU  events,  that  I  cannot  foresee  so 
that  the  main  part  of  my  property  may  not 
pass  out  of  them  or  their  descendants  while  it 
be  lawful  and  possible.  My  executors  shall  not 
be  obliged  to  give  security  to  execute  this  my 
last  will,  neither  to  make  inventory  or  have  the 
property  appraised.  They  are  requested  to 
order  no  funeral  ceremonies  after  my  death. 
The  present  wiU  la  wholly  written  by  my  own 
hand.  In  witness  whereof,  I  have  hereunto 
set  my  hand  and  affixed  my  seal,  this  first  day 
of  April  5n  the  year  one  thousand  eight  hundred 
and   forty-eight  F.   X.   Monteiro.* 

A  few  years  after  the  wiU  was  probated^ 
apparently  under  the  impression  that  the 
first  paragraidi  of  the  same  lodged  in  them 
a  Joint  fee  in  the  land  devis^  the  devisees 
Henry  and  Aristides  made  a  partition  of  this 
li^d;  Arlstidea  taking  a  tract  of  813  acres 
and  a  piece  of  woodland  adjoining,  contain- 
ing about  15  acres,  and  Henry  taking  a  tract 
of  348  acres.  The  tract  taken  by  Aristidea 
is  known  as  ''Monterey,"  and  that  taken  by 
Henry  as  "Montrose."  The  deed  effecting 
thia  partition  was  duly  acknowledged  by  the 
two  brothera  in  the  Goochland  county  court 
on  November  10^  1852,  and  on  the  same  day 
ordered  to  be  recorded. 

In  the  year  1870,  for  some  reason  which 
cannot  now  be  ascertained,  Aristides  Mon- 
teiro, aa  guardian  for  his  infant  children  and 
in  his  own  right,  brought  a  suit  against  said 
infants,  the  infant  children  of  his  brother, 
Henry  X.  Monteiro,  his  brother  Archimidea 
Monteiro,  and  sister  Emilia  Monteiro.  The 
papers  of  this  suit  have  been  lost,  and  noth- 
ing in  connection  therewith  can  be  located, 
save  a  decree  entered  in  the  suit  on  April  6^ 
1870.    This  decree  is  as  follows: 

"This  cause,  coming  on  to  be  heard  on  the 
bill  and  exhibits  filed,  the  answers  of  the  adult 
defendants,  Arcbimides  Monteiro  and  Emilia 
Monteiro,  the  answers  of  the  infant  defendants, 
Clarence  E.  Monteiro,  Frank  Monteiro,  Moses 
T.  Monteiro,  and  Henry  G.  Monteiro,  who  are 
ofer  14  years  old,  in  their  proper  persons,  and 
the  deposition  of  a  witness,  was  argued  by 
counsd.  On  consideration  whereof,  the  court 
being  satisfied  from  the  proof  that  the  inter- 
ests of  the  parties  will  be  promoted  by  a  sale 
of  the  313  acres  of  land  In  the  bill  mentioned, 
doth  adjudge,  order,  and  decree  that  Aristides 
Monteiro,  who  is  hereby  appointed  a  commis- 
sioner for  the  purpose,  do,  after  advertising 
the  time  and  place  of  sale  once  a  week  for  four 
weeks  in  some  newspaper  published  in  the  dty 
of  Richmond,  and  by  notice  posted  at  the  door 
of  the  courthouse  of  Goochland  county  on  some 
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eourt  day  preeediiiff  tfa«  day  of  sale  and  at  two 
or  nuure  pnUic  pUoea  in  the  neighborhood  of  the 
land,  do  proceed  to  sell  at  public  auction  to 
the  higheat  bidder  upon  the  premises  the  said 
tract  of  land  upon  the  following  terms,  that  is 
to  say,  for  cash  enough  to  pay  the  cost  of  this 
suit  and  the  expenses  of  sale  and  ms  to  the  resi* 
due  upon  a  credit  of  one,  two,  three,  and  four 
years  for  bonds  on  equal  installments  bearing 
interest  from  date  and  secured  by  a  good  per- 
sonal security  and  retaining  the  title  until  the 
whole  of  the  purchase  money  is  paid.  But  if 
the  aaid  commissioner  shall  find  that  he  make 
a  desirable  private  sale,  he  is  authorized  to  do 
so,  with  such  change  of  the  above  terms  as  he 
may  find  desirable,  and  report  the  same  to  this 
court,  and  out  of  any  money  he  may  receive  the 
said  commissioner  shall  pay  the  costs  of  this 
suit  and  expenses  of  sale. 

"And  he  shall  make  full  report  to  this  court 
of  his  proceedings  and  return  any  bonds  taken 
by  him  and  his  vonchers  for  disbursements. 
And  the  said  commissioner  shall  receive  no 
money  under  any  sale  he  may  make  untU  he 
•ball  have  given  bond  before  the  dark  of  this 
eourt  in  his  office,  a  bond  with  good  security 
conditioned  according  to  law  in  a  penalty  of  at 
least  double  the  amount  of  money  so  received," 

In  May>  1882,  Aristides  Monteizo  conyeyed 
-iQ  Charles  W.  Turner  the  tract  known  aa 
Monterey,  which  had  been  conveyed  to  bim 
in  the  partition  deed,  cited  snpnu  By  deed 
dated  October  31,  1898,  Charles  Torner  con- 
veyed Monterey  to  his  wife,  Mollie  A.  Tur- 
ner, who  is  the  appellant  in  these  proceed- 
ings. 

The  place  known  as  Montrose,  or  at  least 
so  much  as  was  left  of  It,  was  partitioned  in 
January,  1$)Q6,  botween  the  parties  th^i  own- 
ing it,  to  wit:  Bobert  H.  Monteiro,  Charles 
F.  Monteiro,  and  Fanny  Monteiro,  who  are 
the  children  of  Frank  X.  Monteiro  and 
grandchildren  of  Henry  X.  Monteiro,  the  son 
of  the  testator,  Francisco  X.  Monteiro.  In 
1914,  Charles  F.  Monteiro,  who  had  acquired 
by  inheritance,  or  purchase,  various  interests 
in  Montrose,  brought  a  suit  against  the  de- 
scendants of  Francisco  X.  Monteiro^  Mollie 
A.  Turner,  and  others,  alleging  that  Ms  title 
to  his  Interests  in  Montrose  had  been  ques- 
tioned, and  asking  that  the  will  of  Francisco 
Monteiro  be  construed,  and  the  exact  estates 
in  the  land  passing  by  his  will  be  ascertain- 
ed and  established.  Mollie  A.  Turner  filed  a 
separate  answer  to  this  bill,  fitting  up  title 
to  Monterey  on  the  ground  that  Henry  X. 
Monteiro  and  Aristides  took  a  joint  fee  in 
the  lands  devised  by  Francisco  X.  Monteiro, 
and  that  she  in  regular  course  of  devolution 
of  title  had  become  the  owner  of  that  por- 
tion of  the  said  lands  which  in  the  partition 
between  Henry  X.  Monteiro  and  Aristides 
Monteiro  had  been  conveyed  to  the  said  Aris- 
tides. As  a  further  ground  of  defense  she 
alleged  that  the  children  of  Aristides  Mon* 
teiro  were  estopped  from  setting  up  any 
sort  Qf  claim  of.  interest  in  Monterey  by  rea- 
son of  the  suit  of  Artistides.  MonteirOb  cited 
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supra,  to  which  they  were  alleged  to  have 
been  partiea. 

Upon  the  issues  presoited,  the  circuit  court 
of  Goochland  county  held  that  under  the  will 
of  Francisco  Monteiro  his  sons  Aristides  and 
Henry  took  a  "life  estate  only  in  the  land 
devised,  with  a  contingent  remainder  over 
in  fee  in  the  descendants  of  said  first  takers* 
Jointly,  and  that  the  word  'descendants,'  in 
said  will,  was  not  used  in  the  technical  sense, 
as  a  word  of  inheritance,  but  described  the 
persons  to  take,  if  any,  at  the  time  of  the 
death  of  the  survivor  of  the  two  life  t&a- 
ants."-  To  this  finding  of  the  court,  on  the 
application  of  Mrs.  Mollie  A.  Turner,  an  ap- 
peal and  supersedeas  were  allowed  by  one  of 
the  judges  of  this  court 

The  dause  of  the  will  of  Francisco  Mon- 
teiro necessary  to  be  construed  to  determine 
the  estate  taken  by  his  sons  Aristides  and 
Henry  is  the  following; 

''I  do  hereby  constitute  and  appoint  my  two 
sons  Henry  and  Aristides  executors  of  this  my 
last  will,  and  give  to  them  during  their  life- 
time tiie  land  I  own,  and  all  the  stock  and  farm- 
ing utensils,  and  slaves  except  Dolly  and  her 
chndren,  to  hold  it  jointly  and  after  the  death 
of  the  last  of  the  two  to  their  descendants,  if 
they  have  any,  if  not  to  my  son,  Archimides,  or 
his  descendants,  I  give  the  above  mentioned 
property  without  restriction.** 

This  case  was  very  elaborately  and  ably 
arguedt  and  much  authority  was  cited  to 
8upp(Mrt,  on  the  one  hand,  and  repel,  on  the 
other,  the  pivotal  contention  that  the  rule  in 
Shelley's  Case,  which  was  in  force  in  this 
state  at  the  time  that  the  will  of  the  ances* 
tor  took  effect,  determines  the  character  and 
extent  of  the  respective  interests  of  the  sons 
Aristides  and  Henry  X.  Monteiro  in  the  land 
devised  by  the  testator.  The  precise  terms 
of  this  rule  will  be  stated  in  this  connection: 

"Whenever  the  ancestor,  by  any  will,  gift,  or 
conveyance,  takes  an  estate  of  freehold  in 
lands,  or  tenements,  and  in  the  same  will,  gift, 
or  conveyance,  an  estate  Is  afterwards  lim- 
ited by  way  of  remainder,  either  mediately  or 
immediately,  to  his  heirs,  or  to  the  heirs  of 
his  body,  the  words  'heirs,'  or  'heirs  of  the 
body,*  are  words  of  limitation  of  the  estate, 
carrying  the  inheritance  to  the  ancestor,  and 
not  words  of  purchase  creating  a  contingent 
remainder  in  the  heirs."  2  Minor's  Inst  (4th 
Ed.)  p.  4ffL 

It  is  plain  enough  that  Henry  and  Aris- 
tides take  an  estate  of  freehold  in  the  land 
passing  by  the  wilL  It  is  egually  plain  that 
an  estate  by  way  of  remainder  is  immediate- 
ly limited  to  the  descendants  of  the  tenants 
of  the  freehold.  8o  far,  there  are  no  difilcnl- 
ties.  But  is  the  word  ''descendants,"  as  used 
by  the  testator,  a  word  of  limitation,  carrying 
the  inheritance  to  the  ancestors,  or  is  it  a 
word  of  purchase,  creating  a  contingent  re- 
mainder in  the  descendants? 

^t  is  earnestly  insisted  that  the  word  "d^ 
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scendantfl"  ia  not  a  technical  word.  That  la 
true  to  (he  extent  that  the  law  has  not  im- 
pressed it  with  a  different  meaning  from  that 
accorded  in  common  acceptation  and  general 
understanding.  But  it  is  a  word  much  used 
in  law  and  of  very  clear  and  definite  mean- 
ing. A  descendant  is  an  individual  proceed- 
ing from  an  ancestor  in  any  degree.  It  is 
synonymous  with  issue.  It  is  offspring,  near 
or  remote.  The  word  "child'*  is  not  synon- 
ymous with  the  word  ''descendant,"  though 
a  child  is  a  descendant  and  a  descendant 
may  be  a  child;  hut  a  descendant  may  also 
proceed  from  an  ancestor  in  the  remotest  as 
well  as  the  nearest  degree.  Obviously,  this 
is  not  true  as  to  a  child.  It  is  a  part  of  the 
rule  in  Shelley's  Case,  and  essential  to  its 
operation,  that  the  words  used  to  indicate 
the  persons  to  whom  the  estate  is  limited, 
by  way  of  remainder,  must  import  a  class  of 
persons  to  take  iiidetlnitdy  in  succession.  If 
they  do  import  such  a  class,  then  the  rule  is 
of  inflexible  application;  but  if  the  words 
are  used  to  designate  particular  individuals, 
the  words  so  used  are  words  of  purchase  and 
not  of  limitation,  e.  g.,  grant  to  A.  for  life, 
remainder  to  the  heirs  of  A.  now  living,  or 
remainder  to  the  sons  of  A.  and  their  heirs, 
or  rejnainder  to  the  children  of  A.  In  all 
of  these  instances,  particular  individuals  are 
indicated  by  the  words  used ;  hence  the  rule 
does  not  apply. 

In  the  brief  for  H.  L.  Monteiro  and  as* 
sociate  appellees,  it  is  insisted  that  the  tes- 
tator used  the  word  "descendants"  in  the 
sense  of  children  of  the  first  takers.  Aid 
for  this  contention  is  sought,  and  considered 
to  be  found,  In  the  will  as  a  whole,  and  in 
the  context  of  the  word  "descendants."  The 
argument  of  the  brief  on  this  point  ia  of 
interest  in  this  connection: 
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'Is  it  not  evident  that  it  was  the  testator's 
intention  to  give  bis  lands  to  his  sons  Henry 
and  Aristides  'during  their  lifetime,'  with  -  re- 
mainder to  the  survivor,  and  after  the  death 
of  the  last  of  the  two  to  their  descendants  (or 
children),  if  they  have  any?  The  testator  ex- 
pressly desired  that  the  main  part  of  his  prop- 
erty may  not  pass  out  of  them  or  their  'de- 
scendants,' while  it  is  lawful  and  possible.  Is 
it  not  apparent  that  he  used  the  word  'de- 
scendants' of  Henry  and  Aristides  in  the  sense 
of  children  of  the  first  takers,  when  he  further 
provides  that  if  they  have  no  descendants 
(children)  living  at  the  death  of  the  survivor 
of  the  two  the  property  should  go  to  Aichi- 
mides,  or  his  descendants,  without  restrictions? 
In  order  to  make  the  rule  in  Shelley's  Case  ap- 
ply to  this  devise,  it  would  be  necessary  to 
give  the  word  'descendants'  the  technical  mean- 
ing of  'heirs.'  But  if  we  construe  the  word 
'descendants'  to  mean  heirs,  in  this  will,  we 
overlook  the  fact  that  the  testator  had  four 
other  sons  besides  Henry,  Archimides,  and 
Aristides.  It  is  conceivable  that  these  four, 
or  some  one  of  them,  or  more  of  them,  might 
have  answered  to  the  description  of  'heirs'  of 
Henry  and  Aristides.  But  the  testator  *cut 
them  off  with  a  sliilling.'    Evidentiy  be  had  in 


mind  the  'children'  of  the  first  takers  living  at 
the  time  of  the  death  of  the  survivor.  ^•  did 
not  wish  the  main  part  of  his  estate  to  pass 
out  of  the  first  takers  and  their  children,  Srfailo 
it  be  lawful  and  possible.'  This  word  was  a 
designation,  or  description,  of  particular  per- 
sons, and  consequently  is  a  word  of  parchase 
which  carries  the  estate  to  the  children,  and 
not  a  word  of  limitation  carrying  the  inheri- 
tance to  the  ancestors.  The  intention  of  the 
testator  made  manifest  by  the  will  itself,  be- 
ing the  polar  star  which  is  to  guide  our  deci- 
sion, there  is  no  escape  from  the  conclusion 
that  the  will  under  consideration  created  an 
estate  for  life  in  Henry  and  Aristides,  followed 
by  a  remainder  on  a  doable  contingency." 

After  careful  consideration  of  the  passage 
cited  from  the  testator's  will  in  support  of 
the  contention  that  he  used  the  word  ''de- 
scendants" intending  to  signify  children,  the 
court  is  unable  to  derive  much  assistance 
therefrom  in  its  effort  to  ascertain  the  tes- 
tator's intention.  The  words,  "I  give  the 
above  mentioned  property  without  restric- 
tion," which  conclude  the  first  sentence  of 
the  will,  may  refer  as  well  to  the  testator's 
provision  for  Aristides  and  Henry  and  their 
descendants  as  to  the  remainder,  *'to  Archi- 
mides or  his  descendants."  But,  in  either 
event,  whether  it  was  intended  to  apply  to 
the  three  brothers  and  their  descendants  or 
exclusively  to  Archimides  and  his  descend- 
ants, the  meaning  of  these  words  is  utterly 
obscure,  and  affords  ho  indication  whatever 
that  the  testator  used  the  word  "descend- 
ants" as  synonymous  with  the  word  "chil- 
dren." The  expression  of  the  testator's 
desire  that  the  main  i>art  of  his  property 
should  not  pass  out  of  the  four  children 
mentioned,  or  their  descendants,  "while  it 
be  lawful  and  possible,"  indicates  tliat  the 
testator  was  looking  to  a  possibly  remote 
future  when  he  used  the  word  "descendants" 
in  preference  to  the  word  "children" — ^a 
word  that,  if  used,  would  have  left  the  situ- 
ation entirely  free  of  difficulty.  Indeed,  the 
question  may  well  be  asked  in  this  connec- 
tion: Why  did  the  testator  select  the  word 
"descendants"  to  express  his  intention,  if  he 
really  had  in  mind  "children"?  He  very 
well  understood  the  use  and  meaning  of 
the  latter  word,  for  he  uses  It  in  his  will 
several  times  in  its  ordinary  acceptation. 
If  he  intended  his  real  estate  to  go  to  their 
"children"  at  the  death  of  the  last  of  the 
two  first  takers,  as  is  contended,  why  did 
he  becloud  that  intuition,  to  no  puri>ose 
and  for  no  alleged  or  conceivable  reason, 
by  the  use  of  the  word  "descendants"?  A 
person  who  has  in  mind  "children,"  and 
"children"  only,  is  likely  to  say  "children" 
in  preference  to  using  a  word  which  em- 
braces issue  to  the  remotest  degree.  In 
order  that  the  word  "descendants"  may  be 
treated  as  a  word  of  purchase,  carrying  the 
estate  to  the  children,  the  court  must  con- 
clude on  the  whole^  and  derive  that  oonda- 
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slon  from  the  words  used  in  tbe  wlU,  that 
the  testator  used  the  word  as  a  designation, 
or  description,  of  particalar  persons,  to  wit, 
to  children  of  his  sons  Aristides  and  Henry, 
and  not  intending  tliat  the  persons  who  are 
to  take  after  the  death  of  the  ancestors  are 
to  be  their  offspring  in  indefinite  succession. 
In  determining  whether  the  rule  in  Shel- 
ley's Case  applies  to  the  instant  case,  it  is 
not  necessary  to  give  the  word  ''descend- 
ants" the  technical  meaning  of  "heirs,"  which 
is  a  word  of  the  broadest  sfgnification  in  law. 
Xhe  rule  in  Shelley's  Case  applies  when  the 
limitation  in  remainder  is  to  the  **heirs  of 
the  body"  of  the  tenant  of  the  freehold. 
The  words  "descendants"  and  "heirs  of  the 
body"  are  of  equivalent  meaning.  It  is,  of 
course,  essential  to  the  application  of  the 
rule  that  the  word  or  words  used  in  the 
limitation  over  import  a  class  of  persons 
to  take  indefinitely  in  succession.  Any  words 
of  superadded  limitation,  showing  that  the 
words  used  are  intended  to  designate  par- 
ticular persons,  will  defeat  the  rule.  In 
respect  of  the  application  of  the  rule  to 
wills,  Mr.  Minor  says: 

**Thcfre  seems  to  be  no  essential  difference  in 
the  application  of  the  rule  to  wills  and  to 
deeds.  *  *  •  Where  the  estate  is  so  giyen 
that,  alter  the  limitation .  of  the  freehold  to 
the  ancestor,  it  is  to  go  to  every  person  who 
can  claim  as  heir  of  the  ancestor,  the  word 
'heirs'  must  be  a  word  of  llmitatioii.  That  is, 
if  the  limitation  to  the  heirs  is  so  calculated, 
and  directed,  that  the  person  claiminif  under 
it  must  entitle  himself  merely  under  the  de- 
scription of  'heir'  to  the  first  taker,  in  the 
technical  sense  of  the  word,  and  if  there  is 
nothing  to  restrain  the  same  words  from  equal- 
ly extending  to  and  comprehending  all  other 
persons  necessarily  answering  the  same  de- 
scription, or  from  entitling  them  alike  under 
it,  and  eo  nomine  only,  then,  whether  the  limi- 
tation is  contained  in  a  deed  or  a  will,  the  rule 
applies,  and  the  ancestor  takes  an  estate  of 
inheritance."    2  Mmor's  Inst  (4th  Bd.)  p.  406. 

The  principles  announced  in  the  paragraph 
cited  may  be  readily  applied  to  the  will  un- 
der consideration.  The  land  conveyed  to  the 
ancestors  in  the  Instant  case  is  to  go  after 
their  death  to  every  person  who  can  daim 
as  a  'Ascendant"  of  the  ancestor.  Hence 
the  word  "descendant"  is  a  word  of  limita- 
tion, in  the  contemplation  ot  the  law.  The 
limitation  in  this  will  is  so  calculated  and 
directed  tfiat  a  person  claiming  under  it 
need  entitle  himself  merely  under  the  de- 
scription of  "descendant"  of  the  first  taker. 
There  is  nothing  to  restrain  the  word  used 
from  equally  extending  to  and  comprehend- 
ing aU  other  persons  answering  the  descrip- 
tion of  "descendant,"  or  from  entitling  them 
alike  under  it  and  eo.  nomine  only. 

The  rule  in  Shelley's  Case,  where  the  req- 
uisites concur,  controls  the  Intention  of  the 
testator^  or  grantor,  and  overrides  his  pur- 
pose, -  often  very  clearly  expressed,  to  limit 


the  ancestor  to  an  estate  of  freehold.  As 
stated  by  Mr.  Minor,  the  rule  is  not  a  means 
to  discover  the  intent  of  the  grantor,  or  tes- 
tator, but,  supposing  the  intent  ascertained, 
the  rule  controls  it.  2  Min.  Inst  (4th  Ed.) 
p.  402.  But  as  pointed  out,  the  rule  does 
not  apply  unless  the  words  of  limitation 
over  include  the  whole  line  of  possible  re- 
cipients in  indefinite  succession.  If  the  word 
'^descendants"  is  interpreted  as  the  words 
*'heirs  of  his  body,"  or  "issue,"  have  been 
interpreted,  it  includes  the  posterity  of 
Aristides  in  indefinite  succession.  In  that 
event  it  is  immaterial  that  the  testator 
intended  to  limit  the  ancestor  to  a  life  estate, 
for  the  law,  operating  through  the  rule  in 
Shelley's  Case,  takes  charge  of  the  situation, 
and  carries  the  inheritance  to  the  ancestor. 
The  meaning  of  the  word  "descendants,"  as 
given  by  the  Century  Dictionary,  has  been 
cited.  The  same  meaning  is  given  to  it  in 
law* 

"The  word  'descendants'  •  •  *  com- 
prises issue  of  every  degree."  Neilson  v. 
Brett,  09  Va.  677, 40  S.  B.  32. 

Descendants  In  a  will  are  equivalent  to 
heirs  of  the  body.  Minor  on  Real  Property, 
vol.  1,  p.  887. 

"Descendants  are  issue  ot  every  degree." 
2  Jarman  on  Wills  (5th  Bd.)  pp.  98, 101. 

See,  also,  13  Gyc.  p^  1048,  which  defines 
"descendant"  as  an  heir  in  the  direct  de- 
scalding  line;  issue  of  the  body. 

In  one  case,  at  least,  It  has  been  held  that 
"descendant"  does  hot  mean  child.  See  13 
Oyc.  p.  1048,  note,  in  which  the  following 
ruling  is  cited: 

"In  this  case  there  is  what  appears  to  me 
to  be  a  perfectly  unambiguous  word,  'descend- 
ants'-t-a  word  which  I  venture  to  say  no  lay- 
man or  lawyer  would  use  to  designate  children 
only  [italics  supplied],  and  it  b  difficult  to  con- 
ceive any  context  by  which  the  word  'descend- 
ants' could  be  limited  to  mean  children  only." 

«  * 

There  are  various  decisions  in  the  Vir- 
ginia precedents  in  which  the  language  of 
the  instruments  construed  was  substantially 
the  same  as  that  used  by  Francisco  X.  Mon- 
teiro  in  the  will  un^r  consideration.  In 
the  case  of  Moore  v.  Brooks,  12  Grat  (53 
Va.)  135,  the  testator  used  the  following 
language: 

"At  the  death  or  intermarriage  of  my  dear 
wife,  it  is  my  will,  that  my  then  remaining  es- 
tate be  subject  to  equal  distribution  between  all 
my  diildren;  and  it  is  my  express  desire,  that 
the  parts  of  my  estate  which  shall  go  to  my 
daughters  Mary  Murphy  and  Caroline  Brooks, 
shaU  be  held  by  them  during  their  natural  lives, 
and  no  lonffer  [italics  supplied],  and  then 
equally  divided  between  their  heirs  lawfully 
begotten." 

The  court  held  that  the  rule  in  Shelley's 
Case  gave  the  inheritance  to  Mary  Murphy 
and  Caroline  Brooks,  in  their  respective 
Shares  of  the  estate,  in  q;>ite  of  the  dearljr 
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expressed  intent  of  ttke  testator  that  their 
interests  should  terminate  at  their  respecttve 
deaths. 

In  King  t.  Johnson,  117  Va.  49»  88  S.  B. 
1070,  the  following  provision  is  found  in  the 
will  of  Thomas  King: 

*'I  give  to  my  son  Rofds  all  of  my  real  estate 
in  the  coanty  of  Westmoreland  for  and  dur- 
ing his  natural  life,  and  should  he  die  with  a 
lawful  heir,  to  his  heir  or  heirs  forever.  But 
should  he  die  without  issue  I  give  the  said  land 
to  my  son  Alexander  GL  l^ng  to  him  and  his 
heirs  forever." 

Rufus  King  died  leaving  several  children 
who  claimed  the  inheritance.  This  court, 
Buchanan,  J.,  delivering  the  opinion,  said 
that— 

"If  the  will  had  been  executed  since  the  doc* 
trine  known  as  the  rule  in  Shelley's  Case  was 
abolished,  •  •  •  there  would  be  no  question 
that  Rufus  King  only  took  a  life  estate  in 
the  land,  byt  as  the  devise. was  made  in  1845 
or  1846  before  the  abolition  of  the  rule,  its 
meaning  must  be  determined  by  the  law  as  it 
then  existed.** 

After  stating  the  tertaa  of  the.  mle  and 
certain  fundamental  principles  of '  oongtmc- 
tion,  the  court  concluded  as  follows: 

"Applying  thii  nde  of  construction  to  the 
devise  under  consideration,  there  is  nothing 
in  the  will  which  plainlf  thowM  [italics  sup- 
plied] that  the  words  'his  heir  or  heirs  for* 
ever'^were  used  in  any  other  than  their  tech- 
nical Sjense.  This  being  so,  it  is  dear  that  the 
deyise  in  question  comes  within  the  rule  in 
Shelley's  Case,  and  that  Rufus  ELlng  took  a 
fee-simple  estate  in  the  land."  117  Va.  p.  53, 
88  S.  B.  1071« 

With  a  little  change  in  wording,  in  no 
wise  altering  its  legal  effect  or  meaning,  the 
will  of  Francisco  Monteiro  would  practically 
be  the  counterpart  of  the  will  of  Thomas 
King.  Making  these  changes,  the  will  in 
the  instant  case  would  read  as  fc^ows: 

"I  give  all  my  land  to  my  sons,  Aristides  and 
Henry,  for  and  during  their  natural  lives,  and 
after  the  death  of  the  last  of  the  two,  should 
they  die  with  lawful  descendants  (i.  e.,  issue, 
or  heirs  of  the  body),  to  such  descendants. 
But  should. they  die  without  descendants  (is- 
sue), I  give  the  said  land  to  my  son  Archimides, 
or  his  descendants  (i.  e.,  issue,  or  heirs  of  his 
body).' 


>• 


In  HaU  T.  Smith,  25  Grat.  (06  Ya.)  70, 
the  following  extract  from  the  will  of  the 
testator  will  be  fonnd  on  page  71: 

"I  lend  to  my  daughter  Mary  0.  her  por- 
tion during  her  life,  and  after  her  death  I  give 
the  same  to  the  lawful  issue  of  her  body,  to 
them  and  their  heirs  and  assigns  forever." 

The  court  held  that  Mary  O.  took  an  es- 
tate tail  in  realty,  under  the  rule  In  Sh^- 
ley's  Case. 

The  case  of  Stokea  t.  Van  Wyefc,  whidi 


seems  to  he  precisely  in  point,  will  be  fonnd 
in  83  Va.  724,  8  S.  E.  887.  In  that  case  tbe 
court  construed  the  sixth  clause  of  the  will 
of  William  Boush,  whidi  was  as  folk^wa: 

**1  give  and  bequeath  to  my  daughter,  Elisa- 
beth Jacomine  Walke  and  her  husband,  David 
M.  Walks,  during  their  joint  lives,  and  to  the 
survivor  of  them  during  the  life  of  such  sur- 
vivor [this  was  the  same  provision  made  by 
Francisco  Monteiro  for  his  sons  Aristides  and 
Henry],  the  land  and  plantation  whereon  I  now 
live;  *  *  *  and.  if  my  said  daughter  should 
die  leaving  issue,  at  her  death  I  *  *  * 
give  *  *  *  the  said  land  •  •  •  after  the 
termination  of  the  life  estate  aforesaid,  to  sudi 
issue  and  to  his,  her  or  their  heirs  forever; 
but  if  my  said  daughter  should  die  without 
leaving  such  issue,  then  my  win  *  *  ^  is, 
that  after  the  death  of  my  son-in-law,  David  M. 
Walke,  the  said  land  *  *  •  should  pass  and 
descend  to  my  heirs,  according  to  the  laws  of 
descent  in  Virginia,  and  their  heirs  forever."* 

This  will  was  probated  in  February,  1834. 
The  parallelism  between  the  terms  of  the 
devise  in  this  case  and  those  in  the  in- 
stant ease  will  be  noted.  The  court  held 
that  the  rule  in  Shelley's  Case  oi)erated  up> 
on  the  disposition  of  the  real  estate  devised 
in  the  will  to  Mrs.  Walke  and.  her  husband, 
for  their  lives,  to  create  an  estate  tafl  in 
Mrs.  Walke.  83  Va.  p.  730,  8  S.  E.  887.  This 
estate  tail  the  statute  converted  and  en- 
larged into  a  fee  simple. 

The  instant  case  must  be  decided  accord- 
ing to  the  law  in  force  in  1846.  At  that 
time  the  rule  in  Shelley's  Case  operated, 
and  then,  as  now,  the  statute  was  in  fdrce 
which  converts  an  estate  tail  into  a  fee 
simple.  The  court  is  satisfied,  after  full 
consideration  of  the  precedents,  that  this 
case  falls  within  the  above  rule.  We  are 
unable  to  find  in  the  will,  either  in  the 
first  paragraph  or  in  any  other  paragraph, 
any  qualifying  words,  or  sentences,  or  words 
of  sup^added  limitation,  iustifying  the 
conclusion  that  the  testator  used  the  word 
^'desoendants"  with  Intent  to  designate  the 
children  of  his  sons  Aristides,  Henry,  and 
Archimides.  The  passages  of  the  ^Mll  dted 
in  support  of  that  condnsloii  are  too  vague^ 
uncertain,  and  conjectural  to  justify  the  con- 
clusion that  a  testator  who  used  both  words 
''descendants"  and  "GhUdnen''  In  hla  wiU 
used  the  former  when  he  really  meant  the 
latter.  Giving  the  word  actually  used  the 
same  meaning  that  would  be  given  the  word 
"Issue,"  or  "heirs  of  the  body,"  in  the  same 
connection,  it  is  plain  that,  under  tlie  oper- 
ation of  the  rule  in  Shelley's  Case,  Aristides 
and  Henry  X.  Monteiro  took  a  Joint  fee 
in  the  land  devised.  By  virtue  of  the  sub- 
sequent partition,  Aristides  became  seized 
in  fee  of  "Monterey"  and  Henry  of  "Mont- 


One  further  contention  of  appellees'  brief 
will  be  disposed  of  in  this  connection.  This 
is  the  contention  that  the  rule  In  SheUcy's 
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Caise  does  not  apply  In  the  case  under  con- 
sideration, for  the  reason  that  the  gift  in 
this  case  was  not  to  an  ancestor  and  the 
heirs  of  his  body,  as  the  rale  reqnlreB,  but 
to  two  ancestors  to  hold  jointly,  to  the  snr- 
yivor  to  hold  seyerally,  and  upon  the  death 
of  the  last  of  *the  two  to  the  heirs  of  their 
bodies.  Hence,  the  brief  concludes,  '*thls  is 
the  case  of  a  grant  to  A.  for  life,  with  re- 
mainder to  the  heirs  of  A.  and  B.**  If  this  Is 
a  case  of  that  character,  it  is  conceded  that 
the  rnle  does  not  apply.  In  response  to 
this  contention  it  suffices  to  make  one  quo- 
tation from  Mr.  Minor,  as  follows: 

"Where  the  joint  limitation  of  the  freehold 
to  several  is  followed  by  a  joint  limitation  to 
the  heirs  of  the  same  parties,  the  rale  applies, 
«•  S't  grant  to  A.  and  B.  for  their  joint  liyes, 
remainder  to  0.  for  life,  remainder  to  the  heirs 
of  A.  and  B.    Here  both  limitations  bdng  of 

10eS.B.--37  . 


the  same  quality,  that  is,  both  joint,  the  fee 
vests  in  the  ancestors  jointly."  2  Minor's  Inst. 
(4th  Bd.)  p.  405. 

Haying  reached  the  conclusion  announced* 
it  is  unnecessary  to  consider  the  contentions 
of  the  appellant  with  reference  to  the  effect 
to  be  given  to  the  proceedings  in  the  suit 
of  Aristides  Monteiro  v.  Archimides  Mon- 
teiro  and  others,  cited  supra. 

For  the  reasons  heretofore  given,  it  is 
considered  that  the  decree  of  June  10,  1918, 
of  the  circuit  court  of  Goochland  county 
should  be  reversed,  and  this  court  will  .en* 
ter  the  decree  proper  to  have  been  entered^ 
In  the  first  instance. 

Reversed. 


SIMS.  X,  absent 
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CROWDER  Y.  VIRGINIAN  BANK  OF  COM- 
MERCE, Inc. 

(Supreme  Court  of  Appeals  of  Yirgixiia.    June 

10.  1920.) 

1.  Landlord  and  tenant  ^=>90(3)— Lease  for 
two  years,  held.  In  view  of  privileges  thereby 
given,  renewed  for  two  years  by  holding  over 
and  paying  Inoreased  rent 

Where  at  end  of  the  two-year  term  of  a 
lease,  giving  privilege  to  lessee  of  renting  for 
two  Additional  years,  and  privilege  to  lessor  of 
advancing  rent  $5  per  month,  the  lessee  con- 
tinued to  occupy,  paying  $5  per  month  addition- 
al, without  anything  being  said,  he  did  not  be- 
come a  tenant  from  year  to  year,  or  lessee  for 
a  year,  but  lease  was  renewed  for  two  years; 
the  privilege  not  including  an  option  to  rent  for 
a  year. 

2.  Landlord  and  tenant  ^==>49(3)— On  abandon- 
ment lessor  may  refuse  possession  and  hold 
tenant  liable. 

On  wrongful  abandonment  by  lessee,  lessor 
need  not  retake  and  find  a  new  tenant,  but  may 
refuse  possession,  and  hold  the  lessee  under  the 
contract. 

Error  to  Circuit  Coart,  liunenburg  County. 

Motion  In  the  nature  of  an  action  in  as- 
sumpsit by  J.  N.  Crowder  against  the  Vir- 
ginian Bank  of  Commerce,  Incorporated,  to 
re<?over  an  amount  alleged  to  be  due  for 
rent  Judgment  for  defendant,  and  plaintiff 
brings  error.    Beversed  and  rendered. 

S.  S.  P.  Patteson,  of  Bichmond,  and 
Charles  T.  Beekes,  of  Boydton,  for  plaintiff 
in  error. 

George  E.  Allen,  of  Victoria,  for  defendant 
in  error. 

PBENTIS,  J.  [1]  Tbis  controversy  arises 
out  of  these  facts:  J.  N.  Crowder  is  the  own- 
er of  property  in  Victoria  of  which  the  Vir- 
ginian Bank  of  Commerce  was  the  tenant  un- 
der a  lease  containing  this  language: 

'The  said  property  is  leased  for  a  period  of 
two  years  from  the  date  hereof,  yielding  there- 
for during  the  said  term  the  rent  of  $25  per 
month,  payable  at  the  expiration  of  each  month. 
It  is  further  agreed  and  understood  that  the 
said  party  of  the  second  part  shall  have  the 
privilege  of  renting  the  said  property  for  two 
additional  years,  with  the  privilege  of  the  said 
party  of  the  first  part  advancing  the  rent  $5 
per  month." 

The  tenancy  commenced  under  the  lease 
on  the  Ist  day  of  July,  1914.  On  the  Ist  day 
of  July,  1916,  at  the  end  of  the  two-year  pe- 
riod first  provided  for,  nothing  was  said  by 
the  parties,  but  the  bank  continued  to  occupy 
the  premises,  paying  therefor  the  advance 
of  $5  additional  rent  per  month  for  the  suc- 
ceeding nine  months,  and  then  gave  notice 
of  its  intention  to  surrender  the  property  on 


!  tested,  declined  to  accept  such  surrender, 
and  insisted  that  under  the  contract  the 
bank  had  already  exercised  its  privilege  of 
renting  the  property  for  two  additional 
years,  which  did  not  expire  until  July  1, 
1918. 

The  issues  of  law  and  fact  were  submitted 
to  the  trial  Judge,  who  decided  the  case  in 
favor  of  the  bank. 

The  giving  of  three  months*  notice  and  the 
claim  of  right  to  abandon  the  property  on  the 
1st  day  of  July,  1917,  indicates  that  at  that 
time  the  bank  assumed  that  it  held  as  a  ten- 
ant from  year  to  year,  because  such  a  notice 
is  required  by  statute  to  terminate  such  a  ten- 
ancy. If  so,  this  was  an  erroneous  assump- 
tion. While  it  is  true  that  a  tenancy  from 
year  to  year  arises  by  implication  when  a 
tenant  for  a  fixed  term  continues  to  hold 
over  without  any  new  agreement  or  under- 
standing with  his  landlord  except  the  pay- 
ment and  acceptance  of  the  rent,  it  is  also 
true  that,  if  he  continues  to  hold  under  any 
agreement,  that  agreement  determines  the 
relation  of  the  parties.  In  this  case  the  is- 
sue must  be  determined  by  the  proper  con- 
struction of  the  clause  of  the  contract  whldi 
gives  to  the  tenant  the  privilege  of  renting 
the  property  for  two  additional  years,  with 
a  corresponding  privilege  of  the  landlord  to 
advance  the  rent  $5  a  month.  In  this  case 
there  was  no  mere  holding  over  without 
more.  It  is  claimed  for  the  bank  that  the 
language  "two  additional  years,"  in  the  con- 
tract, in  the  absence  of  the  words  "period** 
or  "term,**  should  be  construed  to  give  it  the 
option  of  renting  the  property  either  for  one 
or  for  two  additional  years,  and  that  the 
facts  of  this  case  should  be  construed  to  in- 
dicate that  it  exercised  its  option  to  rent  it 
for  one  additional  year. 

We  cannot  agree,  however,  that  it  had 
such  an  option.  The  only  right  it  had  under 
that  clause  was  the  privilege  of  renting  the 
property  for  an  extended  term  or  period  of 
two  additional  years,  and,  if  the  bank  had 
desired  to  rent  it  for  one  additional  year  in- 
stead of  two,  a  new  agreement  would  have 
been  necessary.  As  indicated,  we  are  of 
opinion  that  it  only  had  the  option  of  taking 
the  property  for  two  additional  years,  the 
precise  time  specified,  while  the  landlord  had 
the  right  to  increase  the  rent  exactly  $5  per 
month,  in  case  the  tenant  exercised  such  op- 
tion. The  irresistible  conclusion  from  the 
action  of  the  parties  is  that  ea<A  exercised 
the  precise  privilege  accorded  by  the  con- 
tract. This,  we  think,  is  sufl3cient  to  disQ>ose 
of  the  case,  but  there  Is  abundant  authority 
to  sustain  this  conclusion,  if  It  needs  any 
support.  Peirce  v.  Grice,  92  Va.  763,  24  S.  E. 
392 ;  Powell  v.  Pierce,  103  Va.  630,  49  S.  E. 
666. 

This  quotation  from  Marks  v.  Goria,  121 


the  1st  day  of  July,  1917.    The  landlord  pro-   Va.  500,  93  S.  E.  675,  is  supported  by  the 
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cases,  and  is  pecaliarly  appropriate  to  the  |  cannot  recover  for  ayoldable  consequences. 


facts  of  this  case: 

''Where  the  lease  demises  successiye  terms, 
to  be  held  at  the  option  of  the  tenant,  and  the 
tenant  holds  over  possession  from  one  term 
into  another*  his  succeeding  possession  is  held 
under  the  lease  for  the  succeeding  term  de- 
mised by  the  lessee." 

Some  of  the  cases  have  distinguished  be- 
tween  the  privilege  to  the  tenant  to  extend  as 
contrasted  with  the  right  to  renew  the  lease, 
and  Whalen  v.  Manley,  68  W.  Va.  328,  69  S. 
B.  843,  illustrates  this  distinction.  There  it 
is  held  that,  where  the  party  had  the  privi- 
lege to  renew  his  lease  and  did  not  do  so,  but 
continued  to  pay  the  same  rent  after  the  ex- 
piration of  his  first  year's  tenancy,  without 
the  execution  of  a  new  lease  and  without  no- 
tice to  the  lessor  of  his  desire  or  election  to 
renew  the  lease  for  the  additional  term,  this 
made  him  a  tenant  from  year  to  year.  This 
distinction  Is  by  no  means  universally  ob- 
served, and  is  not  applicable  to  the  case  in 
Judgment,  because  here  the  lease  did  not  pro- 
vide for  a  renewal.  Certainly  the  very  great 
weight  of  authority  is  to  the  effect  that,  if 
the  lessee  has  the  privilege  of  an  extension 
and  holds  over,  he  holds  for  the  additional 
term  under  the  original  lease.  16  R.  O.  L. 
885,  894.  It  has  been  said  that  the  reason 
for  this  is  that  by  holding  over  he  has  exer- 
cised the  privilege  to  extend  his  term  and 
the  original  lease  becomes  a  demise  for  the 
extended  term  and  needs  no  renewal. 

The  subject  Is  exhaustively  treated  In  the 
note  to  Kuhlman  v.  Lemp  Brewing  Co.  (87 
Neb.  72,  126  N.  W.  1083)  29  L.  R.  A.  (N.  S.) 
174,  where  numerous  cases  are  cited,  and 
which  la  supplemented  by  the  note  to  Cren- 
shaw-Gary  Lumber  Ca  v.  Norton  (111  Miss. 
720,  72  South.  140)  K  R.  A.  1916E,  1232.  It 
would  serve  no  good  purpose  to  undertake  to 
digest,  or  even  to  summarize,  the  authorities, 
which,  while  not  all  in  accord,  are  sufficient 
to  support  the  construction  which  we  have 
given  to  this  contract 

[2]  It  is  also  claimed  for  the  bank  that  it 
was  the  duty  of  the  landlord  to  find  another 
tenant  for  the  property,  under  the  generally 
accepted  rule  that,  when  one  Is  entitled  to 
the  benefit  of  a  contract  and  can  save  him- 
self from  loss  arising  from  a  breach  thereof 
at  a  trifiing  expense,  or  upon  reasonable  ex- 
ertion, it  is  his  duty  to  do  it,  and  he  can  charge 
the  delinquent  party  with  such  damages  only 
as  with  reasonable  endeavor  and  expense 
could  not  be  prevented,  and  that  a  plaintiff 


While  there  is  no  doubt  about  this  general 
rule,  it  does  not  apply  to  such  a  case  as  this. 

In  24  Cya  at  page  1164,  many  authorities 
are  dted  for  the  proposition  that  a  tenant 
who  abandons  the  demised  premises  before 
the  expiration  of  his  lease,  without  the  con- 
sent of  his  landlord,  does  not  thereby  exon- 
erate himself  from  the  payment  of  rent  for 
the  residue  of  the  term,  and  that  the  land- 
lord, where  the  tenant  has  violated  his  con* 
tract,  is  not  reaulred  to  relet  for  the  benefit 
of  the  tenant,  but  at  his  election  may  suffer 
the  premises  to  remain  vacant  and  recover 
the  rent  for  the  remainder  of  the  term,  or  he 
may,  on  the  other  hand,  elect  to  enter  and 
determine  the  lease,  and,  if  he  so  determines 
the  lease  by  re-entry,  he  is  entitled  to  recover 
ojnly  for  the  rent  then  due. 

The  case  of  James  v.  labler's  Adm'r,  94 
Va.  165,  26  S.  E.  417.  is  dted  as  sustaining  a 
different  view.  In  that  case,  however,  while 
the  contract  had  been  signed,  the  tenant  had 
refused  to  take  possession,  so  that  the  rela- 
tion of  landlord  and  tenant  never  existed. 
The  rule  is  certainly  different  where  the 
tenant  has  been  put  in  possession  and  aban- 
dons the  premises  in  violation  of  his  contract, 
without  justification  or  excuse.  The  author- 
ities relating  to  various  questions  which  have 
arisen  upon  such  abandonment  are  summa- 
rized and  digested  in  the  note  to  Haycock  v. 
Johnston  (97  Minn.  289,  106  N.  W.  804)  114 
Am.  St  Rep.  717,  and  also  in  the  note  to 
Higgins  V.  Street  (19  Okl.  45,  92  Pac.  153,  13 
L.  R.  A.  [N.  S.]  398),  14  Ann.  Cas.  1088. 

The  evidence  in  this  case  to  the  effect  that 
by  making  certain  alterations  the  landlord 
could  have  secured  a  tenant  and  thereby  re- 
duced the  Indebtedness  of  the  tenant  is  by  no 
means  convincing,  and,  inasmuch  as  the 
landlord  lived  45  or  50  miles  away,  while  the 
bank  was  located  in  the  same  town  in  which 
the  premises  were.  Its  own  opportunities  for 
minimizing  the  loss  were  far  greater.  The 
landlord  was  under  no  obligation  to  resume 
possession  of  the  premises  which  had  been 
wrongfully  abandoned,  and  had  the  right  to 
refuse  such  possession  and  to  hold  the  ten- 
ant liable  under  the  contract 

We  are  therefore  of  opinion  that  the  judg- 
ment of  the  trial  court  in  favor  of  the  ten- 
ant is  erroneous.  This  court  will  therefore 
enter  judgment  in  favor  of  the  landlord  for 
the  one  year's  rent  with  interest  for  which, 
the  tenant  is  reefponslble  under  Its  contract 

Reversed. 
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GARY  V.  NORTHWESTERN  MUT.  LIFE 

INS.  CO. 

(Supreme  Oeurt  of  Appeals  of  Virginia. 
June  10,  1920.) 

1.  Contracts  ^3»l69^-Cirounetaaoe8  of  oxaoa- 
tion  sliouiil  bo  oORtidorod. 

In  constroing  erery  contract  the  court 
flhould  consider  the  relations  of  the  parties,  the 
Objects  to  be  accomplished,  and  the  general  cir* 
cnmstances  attending  execution. 

2.  Insurance  ^==>84(2)  —  State  general  aoent 
not  entitled  to  oom mission  on  change  of  pol- 
icy Issued  through  general  agent  In  another 
state;  "solicit." 

General  agent  for  life  insurance  company  in 
state  of  Virginia,  prohibited  by  his  contract 
from  soliciting  insurance  outside  his  own  ter- 
ritory, held  not  entitled  to  commissions  on 
change  of  a  convertible  term  policy,  issued 
through  the  ofSce  of  the  company's  general 
agent  in  New  Tork  City,  into  a  20-pa3rment  life 
policy,  not  haying  procured  New  York  general 
agent's  consent,  though  change  took  place  at 
instance  of  brother  of  insured,  not  at  Virginia 
agent's  active  solicitation,  and  though  policy 
was  not  original;  "solicit,"  in  general  agency 
contract,  not  having  been  intended  to  have 
narrow  and  restricted  meaning. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Solicit] 

3.  Estoppel  €=s>52— Action  to  prejudice  of  par- 
ty  must  have  been  caused. 

A  waiver,  to  operate  as  an  estoppel,  must 
arise  from  conduct  evidencing  both  knowledge 
and  an  intention  to  waive  the  right  in  ques- 
tion, and  the  party  against  whom  an  estoppel 
is  sought  must  by  his  conduct  have  caused  the 
party  who  invokes  the  estoppel  to  have  acted 
to  his  prejudice. 

4.  Insurance  ^=>84 (2)— Insurance  company  not 
estopped  to  rely  on  agency  contract  as  against 
suit  for  commissions. 

life  insurance  company  which  received  from 
general  agent  in  Virginia  a  term  policy  issued 
through  a  general  agent  in  New  York,  with  re- 
quest for  conversion  into  a  20-payment  life  pol- 
icy, held  not  estopped  from  invoking,  as  a  de- 
fense to  the  Virginia  agent's  suit  for  commis- 
sions on  the  change,  his  contract  prohibiting 
him  from  soliciting  insurance,  renewals,  etc.* 
outside  of  his  own  territory. 

5.  Ineuranoe  ^s»84 (6)— Burden  of  proof  on 
agent  suing  for  oommlsslons. 

The  burden  was  on  the  general  agent  of  a 
life  insurance  company  suing  it  for  commis- 
sions to  show  that  he  was  entitled  to  them. 

Error  to  Law  and  Equity  Cotirt  of  Oity  of 
Bichmond. 

Action  by  T.  A.  Gary  against  the  North- 
western Mutual  Life  Insurance  CkHupany. 
From  judgment  for  defendant  on  demurrer 
to  plaintiff's  evidence,  plaintiff  brings  error. 
Affirmed.  | 


Lucius  F.  Gary  and  W.  R.  Mereditb,  lK>tti 
of  Richmond,  for  plaintiff  In  error. 

Munford,  Hunton,  Williams  &  Anderson, 
of  Richmond,  for  defendant  In  error. 

PRENTIS,  J.  T.  A.  Gary  seeks  to  recover 
of  the  Northwestern  Mutual  Life  Insurance 
Company  $1,448.04,  which  he  dalma  to  be 
due  as  commissions  upon  a  life  Insurance 
policy  issued  to  Baronn  G.  Collier. 

The  controlling  facts  leading  up  to  the 
controversy  (omitting  such  details  as  we 
think  immaterial)  are  these:  Cn  Deconber 
2,  1900,  the  company  Issued,  through  the 
office  of  its  general  agent  John  I.  D.  Bristol, 
in  New  York  City,  a  convertible  term  policy 
for  $50,000  upon  the  life  of  Collier,  who  was 
a  resident  of  that  city.  The  assured  had  the 
right  thereunder,  within  seven  years  from 
its  date,  upon  his  written  request  made 
while  the  insurance  was  in  force,  and  with- 
out further  medical  examination,  to  have  this 
policy  converted  into  any  form  of  life  or  en- 
dowment insurance  issued  by  the  company. 
Just  before  the  expiration  of  the  seven-year 
period,  C.  M.  Collier,  a  brother  of  the  in- 
sured, wrote  to  Montague,  an  agent  of  the 
plaintiff  (the  plaintiff  being  the  company's 
general  agent  for  Virginia  and  other  specified 
territory,  with  offices  at  Richmond),  inquiring 
whether  it  would  be  perfectly  proper  for  him 
to  handle  the  transaction  so  as  to  get  the 
commission  out  of  it,  and  saying: 

'Tossildy  under  the  rules  of  your  agency 
you  could  not  very  well  enter  Into  the  com- 
petition for  the  change  of  this  policy,  and  if 
you  can't,  let  me  know  at  once  so  that  I 
can  take  it  up  with  Bristol,  because  the  time 
is  not  any  too  long  now.  *  ^  *  If  you  can- 
not handle  the  matter,  however,  don't  bother 
with  it  at  all— just  let  me  know.*' 

This  Mr.  Collier,  brother  of  the  insured, 
was  the  father-in-law  of  Mr.  Montague,  the 
Bubagent,  and  the  motive  stated  was  to  se- 
cure the  commission  for  him.  After  reading 
his  contract  and  instructions,  Montague  con- 
(erred  with  the  plaintiff,  who  informed  him 
that  he  could  see  no  reason  why  the  conver- 
sion should  not  be  made,  but  to  send  him  the 
policy,  and  that  he  (the  plaintiff)  would  (to 
use  his  own  language)  "put  it  up  to  the  com- 
pany,*' of  course,  clearly  meaning  to  refer 
the  question  involved  to  the  company  for 
decision.  Montague  wrote  to  Collier  that 
he  could  handle  the  matter  and  thus  make 
the  commission ;  that,  while  imder  the  agen- 
cy rules  he  could  not  go  to  New  York  to 
solicit  such  a  policy*  under  the  circumstanc- 
es there  would  be  no  trouble  about  it. 

The  desired  change  was  indicated  by  the 
written  request  of  the  assured,  but  in  order 
to  pay  the  initial  premium  required  he  waste 
borrow  from  the  company  and  to  execute  a 
policy  loan  note  for  $9,363.  This  was  done 
and  the  assured  also  executed  his  personal 
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note  to  Montague  for  $1,4^1  the  aggregate 
of  these  two  notes  being  the  cost  of  convert- 
ing the  term  policy  Into  a  20-paynient  liZe 
policy.  On  December  2, 1916,  the  term  policy 
was  surrendered  at  the  plaintiff's  office,  with 
the  written  request  for  conversion.  The 
plaintiff  on  that  day  forwarded  It,  asking 
that  the  change  be  made,  and  that  the  home 
office  at  Milwaukee  telegraph  when  It  was 
made.  On  December  4  the  company  wired 
the  plaintiff  that  the  change  had  been  eflPect- 
ed,  and  the  plaintiff  also  advised  Montague, 
all  of  which  was  confirmed  by  letter.  On  De- 
cember 9  the  company  sent  the  plaintiff  a 
statement  showing  the  cost  of  conversion, 
$10,856,  which  after  deducting  commissions 
left  the  net  amount  due  the  company  $9,407.- 
96.  This  was  received  December  11.  The 
Initial  premium,  however,  had  not  been  paid, 
for,  in  order  to  pay  it,  It  was  necessary  to 
have  the  proceeds  of  the  policy  loan  note, 
$9,363.  Thereafter  and  before  the  company 
remitted  for  the  amount  thus  loaned  the  as- 
sured on  his  policy  loan  note,  the  assistant 
secretary  of  the  company  wrote  plaintiff 
thus: 

"My  attention  has  been  called  to  the  con- 
version of  policy  No.  811875,  Collier,  and  ac- 
cording to  our  records  he  is  a  resident  of 
New  York  City;  the  original  term  policy  hav- 
ing been  issued  through  the  general  agency 
of  Mr.  Jno.  I.  D.  Bristol.  According  to  the 
surrender  for  the  purpose  of  conversion  it 
appears  that  it  was  executed  in  New  York 
City,  November  29, 1916.  Presumably  you  have 
authority  from  Mr.  Bristol  for  effecting  this 
conversion,  and  if  such  is  the  case  will  you 
please  forward  it  to  this  office  on  receipt  of 
this  letter  in  order  that  we  may  allow  you 
the  commissions  involved?  In  the  event  that 
you  have  no  such  authority,  we  of  course  would 
not  be  permitted  to  allow  you  commissions 
in  the  case  until  proper  authority  had  been 
secured  from  the  New  York  City  general  agency 
and  forwarded  to  this  office." 

This  letter  was  received  December  14  and 
shown  to  Montague.  On  December  15  the 
plaintiff  acknowledged  the  letter,  stating  that 
he  thought  Mr.  Montague  was  entitled  to 
make  the  oonversioin  under  the  elrcumstafaces 
stated,  and  that  he  had  been  confirmed  in 
this  view  when  the  conversion  had  been 
made  with  ample  time  to  investigate  the  dr- 
cnmstances,  and  concludes,  "However,  I  do 
not  recall  a  case  of  this  kind  and  will  await 
your  advice  with  Interest"  The  incomplete 
transaction  proceeded  and  the  check  of  the 
company  for  $9,363,  r^resentlng  the  pro- 
ceeds of  the  policy  loan  note  which  was  to  be 
used  by  Montague  In  making  settlement  with 
the  plaintiff  for  the  coat  of  converting  the  in- 
surance, was  remitted,  was  received  by  the 
plaintiff  December  18,  and  the  check  de- 
livered to  Montague.  Thereafter  Monta- 
gue paid  the  premium,  less  the  share  of  the 
commissions   which   he   claimed.     Notwith- 


standing the  notice  to  the  plaintiff  of  Decem- 
ber 12,  that  he  would  not  be  allowed  commis- 
sions until  proper  authority  had  been  secured 
from  the  New  York  City  general  agency,  the 
plaintiff  and  Montague  claimed  and  deducted 
the  commission,  the  New  York  agent  refused 
to  consent  thereto,  and  the  company  refused 
to  allow  credit  therefor  to  the  plaintiff  for 
himself  and  his  subagent,  Montague.  After 
repeated  demands  the  plaintiff  remitted  the 
amount  of  the  commission  to  the  company, 
with  a  letter, '  In  effect,  claiming  that  the 
sum  was  not  due  to  the  company,  and  there 
is  controversy  as  to  whether  or  not  this  re- 
mittance constituted  a  voluntary  payment 
which  Is  conclusive  against  the  plaintiff's 
claim. 

The  company  demurred  to  the  plaintiff's 
evidence,  and  Judgment  In  its  favor  was  en- 
tered by  the  trial  court  upon  this  demurrer, 
of  which  the  plaintiff  Is  here  complaining. 

1.  The  determination  of  the  chief  question 
raised  depends  upon  the  construction  of  the 
agency  contract  existing  between  the  plain- 
tiff and  the  company ;  the  plaintiff  claiming 
that  this  contract  does  not  prohibit  his  re- 
ceiving commissions  upon  such  a  policy  un- 
der such  circumstances,  while  the  company 
insists  that  the  contract  itself,  fairly  con- 
strued, does  prohibit  such  an  allowance,  ex- 
cept by  consent  of  its  New  York  general 
agent,  Bristol,  who  had  a  similar  contract 
with  the  company  covering  business  originat- 
ing there. 

The  plaintiff's  agency  contract  appoints 
him  general  agent  of  the  company,  "to  have 
exclusive  charge  of  the  work  of  solidt^g 
applications  and  collecting  premiums  for  in- 
surance in  said  company,  under  the  direction 
of  the  said  company,  and  subject  to  the  re- 
quirements and  provisions  of  this  contract,^ 
within  the  state  of  Virginia  and  certain 
specified  territory  in  North  Carolina  and  West 
Virginia.  After  having  thus  definitely  lim- 
ited the  territory  in  which  the  plaintiff  should 
operate,  there  Is  this  provision  In  the  same 
clause : 

"But  the  said  general  agent  shall  have  no 
authority  on  behalf  of  said  company  to  maker 
alter,  or  discharge  any  contract,  or  to  waiv« 
foi^eitures,  and  his  power  shall  extend  no 
further  than  as  expressly  stated  in  this  con- 
tract" 

Then,  among  various  provisions  defining 
his  rights,  restrictions,  and  obligations,  there 
is  this  clause,  under  the  title  "Extraterritori- 
al Business": 

"General  agent  shall  not  solicit  insurance  ei- 
ther personally  or  by  correspondence  outside 
of  the  territory  covered  by  this  contract,  un- 
less he  first  shall  have  secured  the  written 
consent  of  the  general  agent  of  the  company 
in  charge  of  such  field;  nor  (if  such  solicitation 
is  to  be  in  a  state  or  territory  other  than  that 
in  which  genera]  agent  is  already  licensed)  un- 
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til  general  agent  first  shall  have  secured 
through  compaxiy  an  agent's  license  in  such  oth- 
er state  or  territory." 

And  this  under  the  title  "CommisBlons  on 
Changed  Poli<!ies": 

"Commissions,  both  first  year's  and  renewal 
on  policies  which  in  the  judgment  of  company 
take  or  are  to  take  the  place  of  renewable  term 
or  other  insurance  in  company  on  same  life, 
shall  (irrespective  or  any  other  terms  or  pro- 
visions of  this  contract)  be  governed  by  the 
practice  of  company  relative  thereto.' 


11 


[11  In  construing  every  contract  we  should 
consider  the  relation  of  the  parties,  the  ob- 
jects to  be  accomplished,  and  the  general  cir- 
cumstances attending  its  execution.  As  far 
as  is  possible,  we  should  place  ourselves  in 
the  position  of  the  parties  to  the  contract 
at  the  time  it  was  executed.  The  provisions 
quoted,  which  are  doubtless  common  to  such 
contracts  between  life  insurance  companies 
and  their  general  agents,  were  obviously  In- 
tended by  the  parties  to  secure  to  every 
general  agent  the  exclusive  right  to  the 
scheduled  commissions  upon  all  business  of 
the  company  within  the  territory  assigned 
to  him.  They  were  as  clearly  intended  to 
prevent  the  agent  in  New  York  from  invad- 
ing the  exclusive  territory  assigned  to  the 
agent  in  Virginia  as  they  were  to  prevent  the 
Virginia  agent  from  securing  the  benefit  of 
business  within  the  exclusive  territory  of 
the  New  York  agent.  It  is  claimed  by  the 
plaintiff  that  this  provision  as  to  extrater- 
ritorial business,  prohibiting  the  general 
agent  from  soliciting  insurance  outside  of 
his  own  territory,  should  be  construed  strict- 
ly against  the  compcmy,  and  that  it  does  not 
apply  to  a  case  like  this,  where  the  business 
was  not  solicited  by  the  agent;  and  we  are 
referred  to  certain  cases  in  which  the  word 
"solicit,"  or  its  equivalent,  has  been  constru- 
ed. They  are,  however,  cases  in  which  the 
court  was  construing  statutes  or  ordinances 
imposing  penalties  for  crimes,  or  upon  solicit- 
ing or  sales  agents  for  soliciting  or  selling 
without  having  paid  the  proper  revenue  li- 
cense therefor;  e.  g.,  Sandefur  Julian  Co.  v. 
State,  72  Ark.  12,  77  S.  W.  596;  Scribner 
V.  Mohr,  etc,  90  Neb.  21, 132  N.  W.  734,  Ann. 
Cas.  1912D,  1287. 

In  construing  an  Iowa  statute  (Acts  18th 
Gen.  Assem.  c.  211,  §  1),  providing  that  "Any 
person  who  shall  hereafter  solicit  insurance, 
or  procure  applications  therefor,  shall  be 
held  to  be  the  soliciting  agent  of  the  insur- 
ance company  or  association  issuing  a  policy 
on  such  application,*'  etc.,  the  court  said: 


•«i 


'Now,  while  Giberson  did  not  solicit  the  in- 
surance in  the  sense  of  having  importuned  de- 
fendants to  apply  for  it,  he  did  procure  the  ap- 
plication within  the  meaning  of  the  statute; 
for  he  received  it,  and  at  his  request  the  policy 
was  issued  upon  it.    To  hold  otherwise  would 


be  to  put  an  exceedingly  narrow  construction 
upon  the  words  of  the  enactment,  and  one 
which  in  many  cases  would  defeat  the  manifest 
legislative  intent.  The  manner  in  which  such 
business  is  transacted  is  known  to  all  men. 
Prudent  business  men  and  property  owners  do 
not  wait  to  be  personally  solicited  before  pro- 
curing insurance  on  their  property,  but  their 
custom  is  to  apply  to  the  agent  of  some  com- 
pany or  association  engaged  in  the  business  of 
insurance;  and,  if  the  agent  is  a  mere  solicitor, 
their  application  is  forwarded  to  some  agent 
or  officer  having  authority  to  accept  or  reject 
it.  The  statute  was  as  certainly  intended  to 
apply  to  transactions  of  that  kind  as  to  those 
in  which  the  agent  procured  the  application  by 
personal  solicitation;  and  that  was  the  char- 
acter of  the  transaction  in  question."  St 
Paul,  etc..  Inc.  Co.  y.  Shaver,  76  Iowa,  286, 
41  N.  W.  20. 


In  this  contract  these  -clauses  must  be 
considered  in  connection  with  the  objects  and 
purposes  of  the  parties  thereto,  and  with  the 
other  clauses  therein  indicating  those  purpos- 
es. It  is  dear  therefrom  that  the  territory 
assigned  to  the  plaintiff  is  limited,  and  by 
way  of  emphasis  upon  this  limitation  it  is 
expressly  provided  tn  the  first  clause  of  the 
contract  that  the  agent's  powers  shaU  ex- 
tend no  further  than  as  expressly  stated 
therein.  The  record  shows  that  all  policies 
tendered  to  the  plaintiff,  although  not  solicit- 
ed by  him  or  any  of  his  subagents,  but  which 
originated  within  the  territory  assigned  to 
him,  were  regarded  by  him  as  included  with- 
in his  contract,  and  constitute  business  upon 
which  he  was  entitled  to  commissions  there- 
under. The  word  "solicit"  in  this  ccmtract 
was  not  intended  to  iiave  a  narrow  and  re- 
stricted meaning.  The  provision  was  insert- 
ed for  the  benefit  and  protection  of  general 
ag^its  In  the  territory  in  which  they  have 
exclusive  rights,  and  is  intended  to  assure  to 
each  of  them  commissions  on  all  business  of 
the  company  within  such  territory,  whether 
solicited  or  voluntarily  tendered.  There  are 
three  admitted  exceptions  to  the  extrater- 
ritorial clause:  One  where  an  agent  had 
written  a  term  policy  and  thereafter  the  as- 
sured had  moved  into  the  territory  of  an- 
other agent,  when  the  original  agent  could 
still  convert  the  policy  if  sent  to  him  for  con- 
version; another  when  the  assured,  at  the 
time  the  original  policy  was  issued,  lived  in 
a  foreign  territory,  bnt  who  had  removed  Into 
the  territory  of  another  agent  and  was  re- 
siding in  that  territory  at  the  time  the  con- 
version was  requested;  and,  again,  even 
though  the  person  desiring  the  policy  resid- 
ed outside  of  the  territory,  if  the  solicitation, 
application,  and  examination  were  all  com- 
pleted within  the  territory  of  the  agent  send- 
ing In  the  application,  the  company  would  is- 
sue the  policy,  notwithstanding  such  foreign 
residence  of  the  assured. 
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Counsel  for  the  plaintiff  emphasize  the  r     A  waiver,  in  order  to  operate  as  an  ech 


f  act  that  this  policy  was  not  an  original  pol- 
icy, bat  that  the  assured  was  entitled  to  it 
by  virtue  of  the  original  renewable  term  pol- 
icy. We  are  unable  to  agree  that  this  makes 
the  slightest  dllference.  While  it  is  true  that 
the  assured  had  the  right  under  his  original 
contract  to  have  the  20-payment  life  policy 
issued  to  him,  and  the  company  was  obliged, 
under  its  contract,  to  do  so  upon  his  writ- 
ten ai^lication  therefor,  it  was  none  the  less 
a  new  ];)oIicy  of  insurance,  costing  the  assur- 
ed a  very  much  larger  premium,  securing  cor- 
respondingly larger  benefits,  and  imposing 
upon  the  company  new,  different,  and  greater 
obligations.  As  it  constituted  a  new  and  dif- 
ferent policy  which  the  company  was  requir- 
ed to  issue  upon  the  written  request  of  the 
assured,  no  reason  is  perceived  for  applying 
any  different  rule  to  it,  under  the  plaintiff's 
contract,  than  if  it  had  been  an  original  ap- 
plication requiring  a  medical  examination. 

Such  words  in  the  contract  as  ''solicit  in- 
surance," "soliciting  applications,"  and  "so- 
licitation," relate  to  and  cover  the  general 
work  of  the  agent,  and  should  not  be  limited 
to  such  business  as  results  from  the  active, 
affirmative  solicitation  or  importuning  of 
prospective  policy  holders  by  the  agent. 
They  are  to  be  construed  in  connection  with 
and  in  subordination  to  the  main  purpose  of 
the  contract  to  promote  such  purpose,  and 
not  to  hinder  it.  That  purpose,  so  clearly 
manifested,  Is  to  secure  to  the  agent  exclu- 
sive rights  in  the  specified  territory  assign- 
ed, and  commissions  on  all  the  business  of 
the  company  originating  in  that  territory, 
however  secured  (with  the  certain  well-de- 
termined and  specified  exceptions  hereinbe- 
fore noted),  and  whether  tendered  or  solic- 
ited. 

[2]  We  have  been  referred  to  no  case  in- 
volving the  construction  of  precisely  such  a 
contract,  but  we  are  clear  in  our  view  that 
the  fair  doubt  as  to  the  right  of  the  plaintiff 
to  transact  this  business  which  was  express- 
ed by  the  brother  and  agent  of  the  assured 
who  first  approached  Montague,  and  after- 
wards by  Montague  as  well  as  by  the  plain- 
tiff himself,  should  have  been  resolved 
against  their  right  to  these  commissions,  and 
that  the  company  properly  determined  that 
they  belonged  to  Bristol,  the  New  York  agent, 
under  his  contract,  instead  of  to  the  plaintiff. 
•  2.  It  is  claimed  that,  with  full  knowledge 
of  what  had  been  d<me  by  the  plaintiff  and 
his  subagent,  the  company  waived  its  right 
to  rely  upon  the  contract,  and  is  therefore 
estopped  from  invoking  that  contract  as  a 
defense. 

[3]  In  Smith  t.  Powell,  08  Va.  486,  36  S.  E. 
524,  this  is  said: 

"It  is  of  the  essence  of  estoppel  that  the  act 
relied  upon  as  such  should  have  been  injurious, 
and  to  the  prejudice  of  him  who  relies  upon  it 
as  an  estoppel." 


toppel,  must  arise  from  conduct  evidencing 
both  knowledge  and  an  intention  to  waive 
the  right  in  question,  and  the  party  against 
whom  an  estoppel  is  sought  must  by  his  con- 
duct have  caused  the  party  who  invokes  the 
estoppel  to  have  acted  to  his  prejudice. 

In  Luck  Construction  Co.  v.  Russell,  116 
Va.  342,  79  S.  E.  395,  this  is  said: 

"The  doctrine  of  estoppel  in  pais  is  purely 
an  equitable  one,  and  it  is  essential  to  the  ap- 
plication of  that  principle  that  a  party  claim- 
ing to  have  been  influenced  by  the  conduct  of 
another  to  his  injury  was  ignorant  of  the  state 
of  facts  relied  on  to  constitute  such  estoppel. 
C.  &  O.  Ry.  Co.  V.  Walker,  100  Va.  69,  70,  92, 
93,  40  S.  E.  633,  914,  and  authorities  cited. 
And  still  less  can  he  base  a  claim  for  an  estop- 
pel upon  the  acts  or  conduct  which  were  in- 
duced by  his  own  acts." 

Now  the  facts  upon  which  the  plaintiff  re- 
lies to  show  an  estoppel  are  that  on  Decem- 
ber 4,  after  having  received  the  term  policy 
with  request  for  conversion,  the  defendant 
wired  (in  compliance  with  his  request)  that 
the  conversion  had  been  effected,  and  that 
this  telegram  was  confirmed  by  letter,  and 
that  on  December  9  a  statement  was  sent 
showing  the  commissions  which  would  be  due 
on  the  issuance  of  the  new  policy.  If  the 
transaction  had  been  closed  without  more, 
then  the  company  would  doubtless  have  been 
estopped  from  thereafter  denying  the  plain- 
tifTs  claim.  The  transaction,  however,  was 
not  closed,  nor  intended  to  be  closed,  until 
the  initial  premium  had  been  paid,  and  this 
was  not  done  until  December  18,  while  in 
the  interval,  on  December  12,  the  company 
notified  the  plaintiff,  in  clear  and  unequivO" 
cal  language,  that  according  to  its  construc- 
tion of  the  agency  contract  the  plaintiff  was 
not  entitled  to  the  commissions  unless  he  had 
the  consent  of  Bristol,  the  New  York  agent, 
waiving  his  rights  and  authorizing  the  trans- 
action.   The  letter  closes  with  this  language: 

"We  of  course  would  not  be  permitted  to  al- 
low you  commissions  in  the  case  until  proper 
authority  had  been  secured  from  the  New 
York  dty  general  agency  and  forwarded  to 
this  office.*' 

[4,  6]  With  this  express. notice  before  him, 
and  six  days  after  he  had  received  it,  the 
plaintiff  ignored  the  company's  warning,  and 
while  he  had  full  time  to  suspend  the  transh 
action  until  there  could  have  been  a  full  and 
definite  understanding  with  the  company  as 
well  as  with  Bristol  as  to  their  respective 
rights,  he  closed  it  and  deducted  the  com- 
missions which  he  claimed  for  himself  and 
his  subagent,  Montague.  His  claim  of  waiv- 
er  and  estoppel  is  therefore  entirely  without 
merit.  The  burden  was  and  is  upon  him  to 
show  that  he  was  entitled  to  these  commis- 
sions, and  he  has  failed  to  do  so.    Whatever 
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equities  there  may  be  In  his  fiavor,  he  is 
bound  by  his  agency  contract,  and  took  the 
risk  of  losing  the  commissions,  which  he  had 
been  notified  the  company  would  not  allow 
without  BristoPs  consult,  before  he  closed 
the  transaction. 

We  have  heretofore  alluded  to  the  dalm 
of  the-  company  that  the  payment  of  the 
amount  involyed  by  the  plaintifT  was  volun- 
tary, and  hence  cannot  be  recovered.  In 
view  of  the  letter  which  accompanied  this  re- 


mittance, this  presents  a  doubtful  questioQ, 
the  decision  of  which  is  not  necessary  for  the 
determination  of  this  case,  and  we  express 
no  opinion  with  reference  thereto. 

There  are  several  other  errors  assigned  as 
to  the  rejection  of  evidence  tendered  by  the 
plaintiff,  but  inasmuch  as,  even  If  it  had  all 
been  received,  the  defendant's  demurrer 
would  still  have  been  good,  it  is  onneoessary 
to  discuss  these  alleged  erronu 

Affirmed. 


1 


8.a) 


HUGHES 

(108 


(IK  S.  G.  84S) 

HUGHES  V.  NORTON  et  al.     (No.  10443.) 

(Supreme  Court  of  South  OaroUnai.    Jnne  28, 

1920.) 

Trusts  ^=s>f4&(2)-^rovlslon  In  trost  deed  one 
against  reversion,  and  not  a  llmHatlon  to 
heirs. 

A  clause  in  a  trust  deed  providing  that 
after  the  death  of  the  beneficiary  for  life  the 
property  was  to  be  assigned  to  the  absolute 
use  of  the  child  or  children  of  the  cestui  que 
trust,  "and  if  there  should  be  no  i«8ue  of  the 
said  S.  living  at  the  time  of  her  death,  then  in 
trust  for  the  use  of  her  heirs,  executors  and 
administrators,  freed  and  discharged  from  aH 
trusts,*'  held  not  a  limitation  to  heirs,  but  a 
provision  against  reversion,  and  in  effect  a  lim- 
itation to  such  persons  as  she  might  by  will 
appoint  with  reference  to  her  estate  generally, 
otherwise  to  heirs  generally  or  to  the  admin- 
istrator for  settlement  of  the  estate. 

Appeal  from  CSommon  Pleas  Cftrtmlt  Gourt 
of  Charleston  County;  Frank  B.  Gary,  Judge. 

« 

Action  by  Horatio  O.  Hughes,  as  substitute 
trustee  under  the  deed  of  the  late  Mrs.  Phoe- 
be Hippinsr  and  as  executor  of  the  last  will 
and  testament  of  Sarah  Manley  Smith,  de- 
ceased, against  Edith  C&llender  Norton  and 
others.  Judgment  for  plaintiff,  and  defetid- 
ants  appeal.    Affirmed. 

Benj.  H.  Rutledge,  of  Gharlestoni  for  ap- 
pellants. 

Hagood,  Blvers  ft  Youngs,  of  (Charleston, 
for  respondent 

GARY,  O.  J.  This  appeal  Involves  the 
(jonstructlon  of  a  certalh  deed,  which  Is  thus 
described  In  the  plaln'tiifs  complaint: 

''On  the  25th  day  of  August,  1855,  Mrs. 
Phoebe  Hippins,  by  deed  dated  on  that  day 
under  her  hand  and  seal,  granted  unto  Julius 
Clarence  Smith,  of  the  dty  of  Charleston,  S. 
C.,  all  and  singular  her  personal  estate,  con- 
sisting of  certain  shares  of  capital  stock  in  the 
Bank  of  Charleston,  S.  C,  and  certain  shares 
of  the  capital  stock  of  the  State  Bank  of  said 
dty  and  state,  to  have  and  to  hold  the  same 
unto  Mrs.  Hippins  during  her  lifetime^  pay- 
ing to  her  the  dilvidends  of  said  stock  and  upon 
her  decease  to  assign,  transfer,  and  set  over 
the  shares  in  the  State  Bank  to  Mrs.  Ann 
Bjlisa  Hunting  and  Joseph  Benjamin  Callender, 
their  heirs,  executors,  administrators,  and  as* 
signs,  and  to  hold  the  capital  stock  in  said  Bank 
of  Charleston,  in  trust  for  the  use  of  Mrs. 
Sarah  Manley  Smith,  above  named,  for  the 
term  of  her  natural  life  for  the  benefit  of  her- 
self and  children,  so  that  neither  the  said 
property  nor  the  income  thereof  should  be  lia- 
ble for  the  debts  of  her  husband,  and  after 
the  death  of  the  said  Mrs.  Sarah  Manley  Smith, 
the  said  trustee  or  his  successor  as  trustee  to 
assign  said  shares  of  stock  in  the  Bank  of 
Charleston  to  the  absolute  use  of  the  child  or 
children  of  the  said  Mrs.  Sarah  Manley  Smith 
then  living,  or  the  child  or  chfldren  of  any 
that  may  have  died,  is  equal  proportions,  share 
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and  share  alike  if  more  than  one,  and,  if  only 
one,,  to  ^that  one  absolutely,  the  laaae  then 
living  of  any  deceased  child  to  take,  by  rep- 
resentation, the  parent's  share.  And  If  there 
should  he  no  issue  of  the  said  Sarah  Manley 
Smith  living  at  the  tune  of  her  death,  then  in 
trust  for  the  use  of  her  heirs,  executors  and 
administrators,  frOed  and  discharged  from  all 
trusts.'* 

In  construing  the  last  provision  In  the 
deed,  the  master  to  whom  all  Issues  were 
referred  says: 

"I  understand  this  provision  to  be,  not  a  lim* 
itation  to  heirs,  but  a  provision  against  rever- 
sion, and  in  effect  a  limitation  to  such  persons 
as  she  might  by  will  appoint  with  reference  to 
her  estate  generally;  otherwise  to  heirs  gen- 
erally, or  to  the  administrator  for  settlement 
of  her  estate." 

The  report  of  the  master  was  adopted  by 
his  honor  the  circuit  judge,  and  the  attorney 
for  the  Callenders  appealed  upon  a  single  ex- 
ception, which  is  as  follows: 

"That  the  drcuit  Judge  erred  in  holding,  'I 
am  of  the  opinion  that  under  the-  trust  deed  in 
question  the  property  involved  in  this  litigation 
upon  the  death  of  the  life  tenant  in  said  trust 
deed  became  a  portion  of  her  estate  and  subject 
to  the  provisions  of  her  will,'  whereas  he  should 
have  held  that  the  said  property  was  limited  to 
the  heirs  generally  of  Sarah  Manley  Smith." 

Similar  words  to  *'helrs,  executors,  and 
administrators"  lu  the  provision  as  to  the 
rights  of  Mrs.  Sarah  Manley  Smith,  are  to  be 
found  In  the  clause  relating  to  the  gift  to 
M^rs.  Eliza  Hunting  and  Joseph  l^enjamln 
Oallender  in  the  following  connection : 

.***  *  *  To  have  and  to  hold  the  same  unto 
Mrs.  Hippins  during  her  natural  life,  and  upon 
her  decease  to  assign  transfer  and  set  over  the 
shares  in  the  State  Bank  to  Mrs.  Ann  Bliza 
Hunting  and  Joseph  Benjamin  Callender«  their 
heirif  eofecuion,  adminUiratort,  and  aasi^n^,*^ 

Omitting  the  conditions  In  the  clause  as 
to  Mr&  Sarah  Manley  Smith,  which  condi- 
tions did  not  arise.  It  would  read  as  follows: 

"♦  •  •  To  hold  the  capital  stock  In  said 
Bank  of  Charleston  in  trust  for  the  use  of  Mrs. 
Sarah  Manley  Smith,  above  named,  for  th^ 
term  of  her  natural  life,  for  the  benefit  of  her- 
self and  her  children,  ♦  ♦  •  then  in  trust  foi 
the  use  of  her  heirs,  esecuiora,  and  admini9ira' 
tors,  freed  and  discharged  of  aU  trusts," 

The  W(nxlB  which  we  have  italicized  in  the 
two  dauses,  show  an  Intention  to  make  Mrs. 
Eliza  Hunting  and  Joseph  Benjamin  Callen- 
der and  Mrs.  Sarah  Manley  Smith  the  abso- 
lute owners  of  the  shares ;  the  only  difference 
in  the  two  clauses  being  that  the  gift  to  Mrs. 
Sarah  Manley  Smith  was  subject  to  certain 
conditions  which, did  not  become  effective. 
.  Affirmed* 

HYDRICK,  WATTS,  FRASBR,  and  GAGB, 
JiJ.i  comcor* 
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(114  S.  C.  177) 

McWHITE  et  ah  v.  ROSEMON  et  «!. 
(No.  10462.) 

(Supreme  Oonrt  of  South  Carolina.    Jane  28, 

1920.) 

1.  Wills  (ft=»6l4(6)  —  Will  devising  land  to 
daugliter  and  "bodily  heirs''  lieid  to  create 
life  estate  and  not  fee  conditional. 

Will  devising  land  to  testator's  children, 
providing  that  the  land  should  not  be  sold  and 
that  the  property  "after  their  death  goes  to 
their  bodily  heirs/'  held  not  to  give  daughter 
a  fee  conditional  but  merely  a  life  estate  with 
remainder  to  her  children,  words  "bodily  heirs" 
having,  in  view  of  other  provisions  of  will,  been 
used  as  synonymous  with  the  word  "children." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bodily 
Heirs.] 

2.  Estates  ^=:»7— Right  to  sell  on  birth  of  is- 
sue necessary  to  fee  conditional. 

One  of  the  incidents  of  a  fee  conditional 
is  the  right  of  a  tenant  to  sell  the  land  upon 
the  birth  of  issue. 

Apjpeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County ;  T.  J.  Mauldln,  Judge. 

Action  by  T.  B.  McWhlte  and  others 
against  S.  R.  Rosemon  and  others.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Following  is  the  wiU  referred  to  in  opin- 
ion: 

In  the  Name  of  God  Amen 

i  Williss  Benson  of  the  District  of  GreenvilTe 
and  State  of  South  Carolina  being  sound  in 
mind  and  memory  I  do  malce  and  ordain  this 
to  be  my  last  Will  and  testament  I  desire  aft- 
er my  death  that  my  Just  debts  be  paid  by  my 
Executors  hereafter  Namd.  I  leave  to  my 
Wife  Frances  E.  Benson  Ten  Negroes  to  Wit 
Toney  Harculous  little  Charles  Jacob  Rachel 
Marthey  Amey  Matilda  Biddy  and  Betty  and 
five  hundred  Acres  of  land  taken  of  the  Holly 
Spring  tract  with  all  the  Houses  one  Carreage 
and  two  Horses  one  Waggon  three  Cows  and 
Calve  Ten  head  of  Hogs  three  Beads  and  fur- 
feiture  thes  property  I  leave  to  her  during  her 
natural  life  in  lieu  of  her  dower  after  her  death 
then  for  an  Elqual  devision  to  be  mad  between 
my  Heirs  here  Namd  Maria  Louisa  Harrison 
Frances  Elinor  McWhite  James  Monroe  Ben* 
son  Williss  Key  Benson  Elizabeth  Lucy  Brool£S 
William  Mathews  Myers  aud  One  Share  of  this 
property  I  leave  to  William  Henry  Benson 
three  children  Mary  Frances  Virginia  Benson 
Willis  Henry  Benson  and  James  Floyd  Benson 
Willis  H  Benson  is  to  have  five  hundred  dol- 
lars more  that  the  other  two  Children  on  ac- 
count of  his  being  a  cripple  this  five  hundred 
dollars  is  to  be  laid  on  his  Edication,  I  have 
Given  Maria  L  Harrison  five  Negroes  to  Wit 
Jaclc  Mahaley  Vilet  Lemuel  and  Sophey  and  one 
Horse  worth  twenty  Eight  hundred  dollars  I 
have  given  James  M  Benson  five  Negroes  to 
Wit  Larken  Claresey  Randol  Jos&phene  Em- 
mer  and  one  horse  worth  twenty  Seven  hun- 


dred and  Eighty  dollars  Casd  pAid  for  his 
Edecation  and  Other  Expe0M«  Eight  hundred 
and  thirty  Eight  dollars  one  lot  Id  the  Town  of 
Greenvill  worth  two  thousand  d<^ars  which 
makes  Five  thousand  Six  hundred  and  Eighteen 
dollars  I  have  given  Williss  K.  Benson  l%x 
Negroes  to  Wit  Antoney  Sam  Omey  Ann  Shar- 
lot  Henry  and  one  Hor  worth  twenty  nine  hun- 
dred and  Eighty  dollars  I  have  I  have  Given 
Frances  E.  McWhite  Six  Negroes  to  Wit  Reu- 
ben Lydea  Harreat,  George  Mahaley  Noah  and 
one  horse  worth  twenty  Seven  Hundred  and 
thirty  dollars  I  have  given  Elizabeth  L.  Brooks 
Seven  Negroes  to  Wit  Ford  Leathey  Spencer 
Marthey  Dave  Mary  Mahaley  and  one  Waggon 
worth  twenty  Seven  hundred  dollars  I  have 
Given  William  M.  Myers  Six  Negroes  to  Wit 
Stephen  Susan  Isham  Silvey  Henry  and  Vilet 
worth  twenty  Eight  hundred  dollars  this  prop- 
erty that  I  have  given  away  you  must  make 
an  Equal  Division  between  my  Heirs  above 
namd  those  that  the  Smallest  lots  must  be 
made  Equal  in  the  next  Division  After  my 
Death  three  men  Chosen  and  the  property  ap- 
praised and  for  an  Equal  Division  made  be- 
tween James  M.  Benson  Williss  K.  Benson 
Marea  L.  Harrison  Frances  E.  McWhite 
Elizabeth  L.  Brooks  William  M.  Myers  and 
One  Share  to  William  Henry  Benson  three 
Children  Mary  Frances  Virginia  Benson  Wil- 
liss H.  Benson  and  James  Floyd  Benson  Williss 
H.  Benson  to  have  five  hundred  the  most  and 
that  is  to  be  plact  to  his  Edecation  the  bal- 
ance is  to  be  divided  Equally  between  the 
three  Children  your  Mother  Negroes  and  Stock 
is  to  liave  a  Support  for  one  year  out  of  the 
Crop  land  not  to  be  Sold  after  the  Death  of 
my  three  Maria  L.  Harrison  Frances  E.  Mc- 
White Elizabeth  L.  Brooks  this  property  that 
I  leave  them  after  their  Death  goes  to  their 
Bodily  Heirs  William  M  Myers  dies  and  has 
no  Children  this  property  goes  Back  to  my 
Heirs  above  Namd  If  Williss  H  Benson  dies 
without  an  Heir  his  property  goes  to  Mary 
Francey  Virginia  Benson  and  If  James  Floyd 
dies  without  an  Heirs  there  is  to  be  an  Equal 
division  made  between  the  Children  and  after 
the  Death  of  Mary  Frances  Virginia  Benson 
the  property  goes  to  her  Bodily  Heirs  and  if 
there  is  no  Heirs  the  property  goes  Back  to  my 
Heirs  after  my  daeth  I  and  your  Mother  wish- 
es to  be  buried  in  the  Same  way  that  Gen. 
Barkdale  Garrison  and  his  wife  is  buried 
and  the  Grave  Yard  to  be  wald  in  I  do  hereby 
nominate  James  M  Benson  and  Williss  K.  Ben- 
son my  Executors  this  is  my  last  will  and  Tes- 
tament 

[Signed]    WiUiss   Benson.    [Seal.] 
Signed  Sealed  Published  and 
Delivered  this  28th  day  of  June, 
in  the  year  of  Our  Lord  one 
thousand  Eight  hundred  and  Sixty  two 

[Signed]  Robt  McKay 
T.  C.  Gower 
W.    A.   McDaniel 

Wm.  G.  Sirrine,  Stephen  Nettles,  and  Mar- 
tin &  Biythe,  all  of  Greenville,  for  appellants. 

Cothran,  Dean  &  Cothran,  of  Greenville, 
for  respondents. 

GART,  O.  J.  This  is  an  action  to  recover 
possession  of  certain  tracts  of  land,  under 
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the.  will  of  Willis  Benson,  who  died  in  1865 
(which  will  be  reported). 

The  appeal  is  from  the  mling  of  his  honor 
the  presiding  judge  directing  a  verdict  in  fa- 
vor of  the  plaintiffs. 

The  provisions  of  the  will  which  require 
special  consideration  are  in  substance  as  fol- 
lows: 

"I  leave  to  my  wife  five  hundred  acres  of  land, 
to  her  during  her  natural  life  in  lieu  of  her 
dower;  after  her  death,  then  for  an  equal  .di- 
vision to  be  made  between  my  heirs  here  named 
—Maria  Louisa  Harrison,  Frances  Eleanor  Mc- 
White.  James  Monroe  Benson,  Willis  Key  ^en- 
son,  Elizabeth  Lacy  Brooks,  William  Matthews 
Myers,  and  one  share  of  this  property  I  leave 
to  William  Henry  Benson's  three  children — 
Mary  Frances  Virginia  Benson,  Willis  Henry 
Benson,  and  James  Floyd  Benson.  Land  not  to 
be  sold.  After  the  death  of  my  three  (children), 
Maria  L.  Harrison,  Frances  E.  McWhite  and 
Elizabeth  L.  Brooks,  this  property  that  I  leave 
them,  after  their  death  goes  to  their  bodily 
heirs.  (If)  William  M.  Myers  dies  and  has 
no  children,  this  property  goes  back  to  my 
heirs  above  named.  If  Willis  H.  Benson  dies 
without  an  heir,  his  property  goes  to  Mary 
Frances  Virginia  Benson;  and  if  James  Floyd 
dies  without  any  heirs,  there  is  to  be  an  equal 
division  made  between  the  children;  and  after 
the  death  of  Mary  Frances  Virginia  Benson, 
the  property  goes  to  her  bodily  heirs." 

James  Monroe  Benson  and  Willis  Key  Ben- 
son were  sons  of  the  testator;  Maria  Louise 
Harrison,  Frances  Eleanor  McWMte,  and 
Elizabeth  Lucy  Brooks  were  daughters ;  Wil- 
liam Matthews  Myers  was  a  grandson;  and 
Mary  Frances  Virginia  Benson,  Willis  Henry 
Benson,  and  James  Floyd  Benson  were 
grandchildren. 

At  the  trial,  the  following  stipulations 
were  entered  into  between  counsel: 

"It  is  stipulated  by  and  between  counsel  in 
this  case  that  the  defendants  claim  title  through 
Frances  E,  McWhite,  a  daughter  of  Willis  Ben- 
son, and  that  if  under  the  will  of  Willis  Ben- 
son Frances  E.  McWhite  took  a  fee  conditional 
the  court  may  direct  a  verdict  in  favor  of  the 
defendants;  on  the  other  hand  if  under  the  said 
will  the  children  of  Frances  E.  McWhite  took 
as  purchasers  the  fee- simple  title  after  the 
expiration  of  the  life  estate  in  Frances  E.  Mc- 
White the  court  will  direct  a  verdict  in  favor  of 
the  plaintiffs. 

"It  is  further  admitted  that  at  the  time  of 
the  execution  of  the  will  of  Willis  Benson 
Frances  E.  McWhite  had  living  children. 

"It  is  further  admitted  that  Willis  Benson 
died  in  1866  and  that  Mrs.  McWhite  died  in 
1017. 

"It  is  further  admitted  that  Maria  L.  Harri- 
son, Frances  E.  McWhite,  and  Elizabeth  L. 
Brooks,  named  in  the  will  of  Willis  Benson 
in  the  clause  construed  by  the  court,  divided 
the  land  which  passed  under  said  clause  between 
them  and  that  Frances  B.  McWhite,  by  fee- 
simple  deed  with  clause  of  general  warranty, 
conveyed  the  land  so  held  by  her  .in  severalty 
to  the  defendants'  predecessors  in  title  and  that 


each  of  said  defendants  now  holds  in  severalty, 
all  the  several  tracts  of  land  as  stated  above.*' 

At  the  close  of  the  testimony,  his  honor 
the  presiding  Judge  directed  a  verdict  in  fa- 
vor of  the  plaintiffSi  for  the  possession  of 
the  land  held  by  the  defendants. 

[1]  The  only  question  in  the  case  is  wheth- 
er there  was  error  on  the  part  of  the  circuit 
Judge  in  construing  the  words  "bodily  heirs" 
as  synonymous  with  the  word  "children." 
After  the  use  of  the  words  "my  heirs  here 
named"  by  the  testator,  in  Ihie  17  of  his  will, 
they  were  immediately  followed  by  the 
names  of  his  children  and  grandchildren, 
thus  showing  that  those  words  were  not  used 
in  their  technical  meaning. 

[2]  The  provision  in  line  65,  'Xand  not  to 
be  sold,"  means  that  the  land  was  not  to  be 
sold  by  the  three  daughters.  Therefore  it 
cannot  be  held  that  Frances  E.  McWhite 
took  a  fee  conditional  without  destroying  the 
express  provision  of  the  will,  that  the  land 
should  not  be  sold  by  her;  one  of  the  inci- 
dents of  a  fee  conditional  being  the  right  of 
the  tenant  to  sell  the  land,  upon  the  birth  of 
issue. 

The  words  "bodUy  heirs"  in  line  76,  and 
the  word  "heir"  in  line  77,  are  used  synony- 
mously; and  the  word  "heirs."  which  is  used 
throughout  the  will,  unquestionably  has  ref- 
fcrence  to  children  or  grandchildren,  but  no- 
where is  it  used  as  a  word  of  limitatloQ. 

Affirmed. 

HYDRIC^,  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(114  s.  0.  »0 . 

RAINWATER  et  al.  v.  MERCHANTS'  & 

FARMERS'  BANK  OF  CHERAW. 

(No.  10423.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

1.  Landlord  and  tMiant  ^=»328(5)— Share  crop- 
pers held  to  have  no  lien  on  crops  in  hands 
of  mortgagee. 

Where  owner  of  land,  rented  on  shares, 
mortgaged  his  crop,  and,  as  gathered,  it  was 
delivered' to  the  mortgagee  with  the  consent  of 
the  share  croppers,  mortgagee  agreeing  to  set- 
tle with  them  for  their  interest  therein  after 
deducting  what  they  owed  the  owner  for  ad- 
vances, the  share  croppers  had  no  statutory 
lien  on  their  shares  of  the  crop. 

2.  Landlord  and  tenant  ^59332-^hare  croptiers 
oould  sne  In  equity  mortgagee  In  possession. 

Where  owner  of  land,  renting  it  out  on 
shares,  mortgaged  the  crop,  and,  as  gathered, 
it  was  delivered  to  the  mortgagee  with  the 
consent  of  the  share  croppers,  mortgagee  agree- 
ing to  settle  with  share  croppers  for  their  in- 
terest therein,  after  deducting  what  they 
owed  the  owner  for  advances,  on  refusal  of 
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the  mortgagee  to  settle  with  them,  such  share 
croppers  could  maintain  an  action  against  such 
mortgagee  on  their  equitable  right  in  or  title 
to  their  share  of  the  cotton. 

3.  Landlord  and  tenant  ^=:»332  —  Cropper's 
measure  of  damages  stated. 

Where  owner  of  land  rented  on  shares 
mortgaged  the  crop,  and,  as  gathered,  it  was 
delivered  to  mortgagee  by  consent  of  the  share 
croppers,  the  mortgagee  agreeing  to  settle 
with  them  for  their  intei;est  after  deducting 
what  they  owed  the  owner  for  advances,  the 
mortgagee  had  the  right  to'  settle  with  them 
at  the  market  price  of  the  crop  on  day  of  de- 
mand for  settlement,  but,  having  refused  to 
settle  with  them  and  afterwards  having  sold 
the  crop,  the  mortgagee  must  account  for  it 
at  the  price  received,  if  not  less  than  the  mar- 
ket price  on  the  day  settlement  was  demanded. 

4.  Interest  ^=:»39(4)— Owner  of  shares  of  crop 
wrongfully  sold  entitled  to  Interest  on  pro- 
ceeds of  sliaree  after  sale. 

Where  -owner  of  land,  rented  on  shares, 
mortgaged  crop  and  it  was  delivered  to  mort- 
gagee, as  gathered,  with  the  consent  of  the 
share  croppers,  mortgagee  agreeing  to  settle 
with  them  for  their  interest  therein  after  de- 
ducting what  they  owed  the  owner  for  ad- 
vances, and  mortgagee  refused  to  settle  with  the 
share  croppers  and  subsequently  sold  the  crop, 
such  mortgagee  must,  on  accounting  with  share 
croppers,  pay  interest  from  the  day  of  sale  on 
the  net  amount  due  them. 

Appeal  from  Common  Pleas  Oircait  Conrt 
of  Marlboro  Connty ;  Ernest  Moore,  Judge. 

Action  by  Morton  Rainwater  and  others 
against  the  Merchants'  &  Farmers'  Bank  of 
Cheraw,  S.  0.  Judgment  for  defendant,  and 
plaintiffs  appeal.    Reversed  and  remanded. 

J.  J.  Evans  and  J.  W.  Owens,  both  of  Ben- 
nettsville,  for  appellants. 
C  L.  Prince,  of  Cheraw,  for  re^ondent. 

HTDRICK,  J.  In  1914,  plahitlffs  were 
chare  croppers  on  lands  of  P.  E.  ELamer,  and 
became  indebted  to  him  in  various  sums  on 
account  for  advances  made  during  the  year. 
Hamer  mortgaged  his  crop  to  defendant,  and, 
as  the  cotton  was  gathered,  it  was  delivered 
to  defendant  by  consent  of  plaintiffs,  defend- 
ant agreeing  to  settle  with  them  for  their  in- 
terest therein,  after  deducting  what  they  ow- 
ed Hamer. 

After  having  so  obtained  possession  of  the 
cotton,  defendant  refused  to  settle  with 
plaintiffs,  and  they  brought  separate  actions 
against  defendant  for  actual  and  punitive 
damages  for  the  detention  and  conversion  of 
their  shares  of  the  cotton,  each  alleging  that 
defendant  had  in  Hs  possession  and  unlawful- 
ly detained  so  many  pounds  of  cotton  which 
belonged  to  plaintiff;  the  amount 'of  cotton 
claimed  in  each  case  being  the  plaintiff^s  half 
of  the  cotton  raised  by  him,  less  the  number 
of  pounds  necessary  to  pay  his  debt  to  Ha: 


mer  at  the  market  price  at  the  date  settle- 
ment was  demanded  and  refused. 

Defendant  answered  and  denied  generally 
the  allegations  of  the  complaint  and  alleged, 
among  other  things,  that  plaintiffs  were  share 
croppers  of  Hamer's;  that  Hamer  mort- 
gaged his  crops  to  defendant;  that  the  cot- 
ton had  been  delivered  to  defendant  by 
consent  of  plaintiffs ;  and  that  each  of  them 
owed  Hamer  more  than  his  interest  in  the 
crop  was  worth,  and  therefore  defendant  ow- 
ed them  nothing.  As  the  causes  of  action 
and  defenses  were  similar,  the  cases  were 
consolidated  and  tried  together. 

Defendant  moved  on  the  pleadings  for  an 
order  of  reference,  on  the  ground  that  the 
action  was  one  in  equity  for  an  accounting. 
The  motion  was  refused^  and  defendant 
appealed.  This  court  sustained  defendants 
contention.  108  S.  C.  206, 93  S.  E.  770.  WMle 
the  actions  were  In  form  actions  at  law 
for  damages,  sufficient  facts  w^ere  alleg- 
ed, directly  or  Inferentially,  to  show  that 
plaintiffs  were  share  croppers,  and  had  such 
an  equitable  title  or  Interest  in  the  cotton 
which  they  had  raised  as  would  enable  them 
to  maintain  an  action  in  equity  for  an  ac- 
counting for  the  value  thereof,  even  though 
they  had  no  legal  title  to  the  cotton,  or  to 
any  part  thereof,  or  any  lien  thereon.  It 
appeared  that  they  had  merely  misconceived 
their  cause  of  action  and  remedy,  but  had  al- 
leged enough  to  enable  the  court  to  give  them 
the  proper  relief.  Mercantile  Co.  t.  Britt, 
102  S.  C.  409,  87  S.  E.  143. 

[1]  Accordingly,  a  reference  was  bad,  and 
the  referee  took  and  reported  the  testimony 
and  his  findings  and  conclusions.  He  held 
(erroneously)  that  plaintiffs  had  a  statutory 
lien  on  their  shares  of  the  crops  rais^  by 
them,  and  found  that  Jobhson*s  half  of  his 
crop  of  cotton  was  11,904  pounds;  that  he 
owed  Hamer  ^83.48;  that  it  took  7,736 
pounds  of  his  half  at  6%  cents  per  pound  (the 
market  price  at  date  settlement  was  demand- 
ed and  refused)  to  pay  his  debt,  leaving  3,- 
168  pounds  in  defendant's  hands  for  which 
he  held  defendant  liable  at  30  cents  a  pound, 
the  highest  market  price  since  settlement 
was  demanded.  Therefore  he  recommended 
that  Johnson  have  settlement  against  defend- 
ant for  $950.40.  By  a  like  course  of  reason- 
ing, he  found  that  Rainwater  was  entitled  to 
Judgment  against  defendant  for  $60.  He 
found  that  Powe's  half  Of  his  cotton  was  5,- 
251  pounds,  that  he  owed  Hamer  $314.62, 
but  he  found  (erroneously,  as  Xh^  figures 
sljow)  that  Powe's  share  w^as  not  enough  to 
pay  hiB  debt,  and  therefore  defendant  owed 
him  nothing.  It  will  be  seen  from  the  figures 
above  that  th6  referee  made  somie  errors  in 
his  calculations.  But,  as  we  shall  show,  he 
did  not  adopt  correct  principles  of  account* 
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iDg,  and  hence  his  erroni  of  calcnlatlon  are 
not  material. 

[2]  Both  sides  took  numerous  exceptions  to 
the  findings  and  conclusions  of  the  referee, 
and  the  case  was  heard  by  the  court  Ck>n- 
trary  to  its  contention  on  the  first  appeal*  and 
contrary  to  the  decision  of  this  court  there- 
upon, the  defendant  contended  before  the 
circuit  court  that  plaintiffs  coultl  not  main- 
tain the  action,  because  they  failed  to  prove 
that  they  had  the  legal  title  to  the  cotton  in 
question,  or  any  part  thereof,  and  the  court 
sustained  that  contention— erroneously,  of 
course,  as  we  had  decided  that  they  could 
maintain  the  action  on  their  equitable  right 
in  or  title  to  their  shares  of  the  cotton. 

Defendant  also  contended  that  plaintiffs' 
only  remedy  was  an  action  for  damages  for 
the  Impairment  of  their  statutory  lien,  if 
they  had  one,  and  then  proceeded  to  show 
(correctly)  that  they  had  none,  which  con- 
tention was  also  sustained  by  the  court,  and 
that,  too,  was  contrary  to  our  decision;  for 
we  had  held  that  they  had  a  remedy  in  equi- 
ty for  an  accounting,  based  on  their  equitable 
right  in  and  title  to  their  shares  of  the  cot> 
ton. 

The  court  also  found  that  plaintiffs  had 
failed  to  prove  by  the  preponderance  of  evi- 
dence that  the  value  of  their  shares  exceed- 
ed the  amounts  which  they  respectively  owed 
Hamer.  If  that  finding  were  correct.  It 
would  end  the  case,  but,  according  to  the 
testimony,  and  the  specific  findings  of  the 
referee,  to  which  no  exception  was  taken  by 
defendant,  that  finding  cannot  be  sustained. 
As  to  two  of  the  plaintiffs  (Johnson  and 
Rainwater)  it  was  not  an  open  question.  As 
to  Powe,  it  was  clearly  against  the  plliintiffs' 
evidence  before  us,  which  is  not  even  contra- 
dicted by  defendant's  evidence. 

It  will  be  seen  from  what  has  been  said 
that  the  case  has  not  been  tried  in  accord 
with  the  previous  decision  of  this  court  as 
to  the  right  of  plaintiffs  to  maintain  the  ac- 
tion. We  have  no  way  of  knowing  to  what 
extent  the  errors  into  which  the  court  was 
led  upon  that  point  affected  its  decision  up- 
on the  other.  It  may  have  influenced,  if  it 
did  not  control  it  Therefore  we  feel  con- 
strained to  remand  the  case  for  trial  in  ac^ 
cord  with  our  previous  decision  as  to  plain- 
tiffs' right  to  maintain  the  action,  and  ac- 
cording TO  correct  principles  of  accounting  by 
defendant 

[3,  4]  If  defendant  had  settled  with  plain- 
tiffs, when  settlement  was  demanded,  it 
would  have  had  the  right  to  settle  with  them 
at  the  market  price  of  their  cotton  on  that 
day.  But,  as  defendant  ref vi^^  to  settle  with 
them  and  afterwards  sold  tfie  cotton,  it  must 
account  for  U  at  the  price  received,  provided 


fused.  If  the  price  fell  after  that  day,  de- 
fendant cannot  have  the  advantage  of  it,  fw 
that  would  be  allowing  it  to  tajce  advantage 
of  the  results  of  its  own  wrong  in  refusing  to 
settle;  But,  if  the  price  advanced  and  defend- 
ant  actually  received  a  better  prlc^  it  must 
account  for  the  value  of  the  plaintiffs'  shares 
at  the  price  obtained  therefor,  and  It  must 
pay  Interest  from  the  day  of  sale  on  the  net 
amount  (if  any)  found  to  be  due  to  each  of 
the  plaintiffs,  after  deducting  his  debt  to  Ha- 
mer. As  we  have  already  said,  if  it  should 
be  found  that  the  share  of  any  plaintiff  is  no 
more  than  enough  to  pay  his  debt  to  Hamer, 
such  plaintiff  can  recover  nothing. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  case  is  remanded  for  trial 
according  to  the  principles  herein  announced. 

Reversed. 

GARY,  0.  J.,  and  WATTS,  FRASBB,  and 
GAGE,  JJt.,  concur. 


au  B.  C.  KO) 
MOORE  V.  8ANDERS  et  al.    (No.  10461.) 

(Supreme  Court  of  South  Ouralinat    June  28, 

1920.) 


1.  Replevin  ^s^llO— Bond  limited  to  subject, 
no  matter  how  broad  language. 

No  matter  how  broad  the  language  of  a 
bond  in  claim  and  ddivery  may  be,  it  is  always 
limited  to  subject  to  which  it  treats. 

2.  Replevin   (ft=»  I^^CIalm   and   deliveiy*   de- 
fined. 

CiBim  and  delivery  is  an  action  to  deter- 
mine the  right  to  possession  of  personal  prop- 
erty. 

[Bd.  Note.--For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CSaim 
and  Delivery.] 


3.  Chattel  mortgages  ^=>l72(l)»Rlght  to  pes- 
session,  founded  on  obligation  to  secure  pay- 
ment, depends  on  debt  and  not  amount. 

When  the  right  to  possession  in  a  claim 
and  delivery  action  is  founded  on  an  obliga- 
tion to  secure  payment  of  a  debt,  such  right 
depends  on  the  existence  of  a  debt  and  not  its 
amount. 

4.  Replevin  <@=:»I24(3)— Suraty  on  defendant's 
bond  not  liable  to  extent  of  debt  secured  by 
property. 

Sureties  on  bond  of  defendant  in  a  claim 
and  delivery  action,  plaintiff's  right  of  posses- 
sion being  founded  on  an  obligation  to  secure 
the  payment  of  debt,  were  not  liaUe-  to  the 
plaintiff,  where  defendant  returned  the  prop- 
erty to  the  sheriff,  and  property  sold  for  less 
than  the  debt  secured,  there  being  no  claim 
for  damages  for  unlawful  taking  or  withhold- 
ing; liabilities  of  sureties  not  exceeding  the 
scope  of  the  action  and  not  extending  to  pay- 


it  is  not  less  than  the  market  price  on  theiment   of  the  deficiency  due  to  the   property 
day  that  settlement  was  demanded  and  re- 1  selling  for  less  than  the  indebtedness  secured. 


^=:»For.  other 
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Appeal  from  Common  Pleas  Circuit  Court 
of  Beaufort  County ;  Edward  Mclver,  Judge. 

Action  by  William  W.  Moore  against  P.  S. 
Sanders  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed,  and  com- 
plaint  dismissed. 

Talbird  &  Jenkins,  of  Beaufort,  for  appel- 
lants. 

W.  J.  Thomas,  of  Beaufort,  for  respond- 
ent 

ERASER,  J.  The  respondent  sold  an  auto- 
mobile to  C.  H.  Singleton.  Singleton  paid 
part  cash  and  gavej  several  notes,  and  a 
mortgage  of  real  estate  and  personal  proper- 
ty to  secure  the  notes.  Some  of  the  notes 
being  unpaid,  the  mortgagee  brought  suit  to 
foreclose  his  mortgage  and  demanded  the  im- 
mediate possession  of  two  horses  covered  by 
the  mortgage.  The  plaintiff  gave  bond,  and 
the  sheriff  seized  the  horses.  The  defendant 
gave  bond,  and  the  horses  were  returned  to 
him.  He  kept  them  awhile,  and  then  re- 
turned them  to  the  sheriff,  who,  by  agree- 
ment, sold  them.  The  balance  of  the  proper- 
ty covered  by  the  mortgage  was  sold  under 
a  decree  i|i  foreclosure.  The  proceeds  of 
sale  did  not  pay  the  debt,  and  judgment  was 
entered  for  the  deficiency.  This  action  was 
brought  against  the  sureties  on  the  bond  giv- 
en by  Singleton  for  the  unpaid  balance  of  the 
mortgage  debt  The  securities  of  Singleton 
were  P.  S.  Sanders  and  Josh  Deas.  Deas 
died,  and  his  executors  were  made  partiea 

[1-4]  The  original  case  from  which  this 
case  comes,  to  wit,  Moore  v.  Singleton,  was, 
as  Judge  Gary,  the  presiding  Judge,  held,  an 
action  to  foreclose  a  mortgage  of  real  and 
personal  property.  In  this  case  the  action 
was  treated,  so'  far  as  these  appellants  are 
concerned,  as  an  action  in  claim  and  deliv- 
ery, and  tJie  judgment  was  given  against  the 
appellants,  aa  bondsmen  of  Singleton,  for  the 
entire  amount  found  due  to  respondent, 
Moore,  by  Singleton,  the  judgment  debtor,  in 
the  former  action.  The  question  in  this  case 
is,  For  what  are  the  bondsmen  liable?  It  Is 
most  favorable  to  respondent  to  treat  the 
former  case  as  an  action  for  claim  and  deliv- 
ery. The  liability  of  the  sureties  in  claim 
and  delivery,  as  stated  in  the  statute,  in  the 
bond,  and  in  the  case  of  Thompson  v.  Joplin, 
12  S.  C.  580,  is  very  broad.  It  matters  not 
how  broad  language  may  be,  yet  it  is  always 
limited  to  the  subject  of  which  it  treats. 

Claim  and  delivery  is  an  action  to  deter- 
mine the  right  to  the  possession  of  personal 
property.  When  the  right  to  the  possession 
is  founded  on  an  obligation  to  secure  the 
payment  of  a  debt,  then  the  right  to  the  pos- 
session depends  upon  the  existence  of  a  debt, 
but  not  its  amount.  If  there  is  any  debt, 
then  the  obligee  la  entitled  to  the  possession. 
The  judgment  in  such  cases  is  for  the  posse^d- 


sion  of  the  chattels  and  damages  for  the 
wrongful  taking  or  withholding  of  posses- 
sion. Until  the  right  was  given  by  the  stat- 
ute, the  trial  court  was  not  authorized  to  de- 
termine the  amoimt  due  between  the  parties. 
The  form  of  the  Judgment  was  prescribed  by 
the  statute  and  it  was  not  in  contemplation 
of  law  that  the  liability  of  the  sureties 
should  exceed  the  scope  of  the  action,  to  wit, 
the  enforcement  of  the  right  of  possession 
and  damages  for  the  unlawful  taking  or 
withholding. 

The  case  of  Parish  v.  Smith,  66  S.  C.  424, 
45  S.  £.  16,  cited  by  the  respondent,  does 
not  sustain  him  in  his  claim  for  the  whole 
judgment  in  Moore  v.  Singleton.  In  Pariah 
V.  Smith,  supra,  66  S.  C.  at  page  432,  45  S.  E. 
at  page  18,  we  find: 

"In  Archer  v.  Long,  47  S.  C.  556,  the  court 
says:  'If  the  plaintiff  returns  the  diattels  ad- 
judged to  be  the  property  of  the  defendant 
within  a  reasonable  time,  in  as  good  condition 
as  they  were  at  the  time  the  judgment  was 
rendered,  ♦  ♦  ♦  the  judgment  will  thereby 
become  inoperative  and  satisfaction  should  be 
entered  npon  the  record.' " 

In  the  Instant  case  the  chattels  were  rcs 
turned.  There  has  been  no  Judgment  for 
damages  for  their  detention,  and  no  liabili- 
ties of  the  sureties. 

The  judgment  is  reversed,  and  the  com- 
plaint dismissed. 

GARY,  O.  J.,  and  HTDRICK,  WATTS,  and 
OAGE,  JJ.,  concur. 


014  8.  C.  346) 

MoMEEKIN  V.  WALKER   ELECTRIC  & 
PLUMBING  CO.     (No.  10458.) 

(Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

1.  Appeal  and  error  ^=s>  1003— Preponderance 
of  evidenoe  not  considered. 

EzceptioDs  involving  questions  of  prepon- 
derance of  evidence  to  sustain  verdict  will  not 
be  considered  on  appeal. 

2.  Master  and  servant  ^=»288(i6i/2)^A8sanip- 
tion  of  risk  attendant  upon  incompetency  of 
workmen  held  for  Jury. 

Whether  plaintiff,  a  foreman,  assumed  the 
risk  of  being  injured  through  the  incompeten- 
cy of  laborers  furnished  him  held  for  the  jury. 

3.  Master  and  servant  ^=»289(27)— Contriba- 
tory  negligence  held  for  Jury. 

In  an  action  by  a  foreman  for  injuries  re- 
ceived when  incompetent  workmen  moved  a  wa- 
ter pipe  BO  as  to  crush  his  hand,  instead  of 
moving  it  in  the  opposite  direction  as  di- 
rected, whether  plaintiff  was  guilty  of  con- 
tributory negligence  Keld  for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  Ck>unty;    Ernest  Moore,  Judge. 
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Action  by  W.  J.  McMeekin  against  the 
Walker  Electric  &  Plumbing  Comiwny. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Frank  G.  Tompkins,  of  Colvmibia,  for  ap- 
pellant 

Barron,  McKay,  Frlersen  &  McCants,  of 
Columbia,  for  respondent. 

ERASER,  J.  The  plaintiff  was  foreman  of 
a  gang  of  laborers,~laying  pipe  to  carry  water 
to  Gamp  Jackson.  In  the  gang  there  were  a 
number  of  Porto  Ricans.  The  work  was 
emergency  work.  The  plaintiff  complained 
of  the  fact  that  workmen  of  his  own  choosing 
had  been  taken  away  from  him  and  other  in- 
competent workmen  substituted.  That  these 
foreign  laborers  were  unskilled  and  unsat- 
isfactory is  not  denied  by  the  witnesses. 
When  the  plaintiff  ordered  a  Section  of 
large  pipe  lowered  into  the  trench,  the  piping 
slipped  and  fell,  and  struck  the  pipe  already 
in  the  trench.  It  became  necessary  then  tt> 
Inspect  the  pipe  carefully,  as  even  very  small 
cracks  might  be  made  and  cause  a  leak.  The 
crack  might  appear  on  the  inside  of  the  pipe 
and  not  on  the  outside.  The  plaintiff  brushed 
the  dirt  from  the  pipe  to  inspect  it  The 
two  ends  of  the  pipes  were  about  18  inches 
apart.  The  plaintiff  ordered  the  laborers  to 
move  the  new  pipe  further  away,  and  put 
his  hand  on  the  pipe  already  laid,  with  his 
fingers  over  the  edge  of  the  pipe.  Instead  of 
moving  the  pipe  backward,  it  was  shoved 
forward,  and  caught  the  fingers  of  the  plain- 
tiff and  cut  two  of  them  off  and  injured 
another.  For  this  injury  the  plaintiff 
brought  this  action,  alleging,  among  other 
things,  the  employment  of  incompetent  serv- 
ants. The  defendant  denied  negligence,  and 
pleaded  contributory  negligence  and  as- 
sumption of  risk.  The  defendant  moved  for 
a  nonsuit  at  the  close  of  the  plaintiff's  case. 
This  motion  was  refused.  There  was  a  ver- 
dict for  the  plaintiff.  From  the  judgment 
entered  upon  this  verdict,  the  defendant 
appealed. 

[1]  There  are  ten  exceptions,  but  all  of 
them  need  not  be  considered.  Five  of  the 
exceptions  involve  the  question  of  the  pre- 
ponderance of  the  evidence,  and  that  is  a 
question  that  this  court  cannot  consider  in 
this  case. 

[2]  There  are  only  three  questions  that  we 
can  consider: 

I.  Was  there  any  negligence  shown? 
There  was  abundant  evidence  as  to  the  in- 
competency of  the  laborers. 

II.  Could  a  reasonable  jury  have  con- 
cluded that  the  plaintiff  did  not  assume  the 
risk?  A  reasonable  Jury  could  have  so 
found.  The  plaintiff  knew  that  the  laborers 
were  incompetent,  and  called  for  his  own 
gang  of  laborers,  but  this  was  emergency 
work,  and  the  plaintiff  was   told  that  the 


hospitals  were  suffering  for  water  while  the 
work  remained  undone,  and  plaintiff  was 
urged  by  defendant  to  confplete  the  work 
that  day  with  such  laborers  as  he  had.  The 
appellant  relies  upon  the  case  of  Pollard  v. 
Fountain  Inn  Oil  Company,  86  S.  O.  69,  68  S. 
E.  132.  That  case  does  not  apply  here.  In 
that  case  the  place  was  Inherently  dangerous. 
It  was  dangerous  at  the  start,  and  continued 
to  be  dangerous.  In  this  case  a  change  of 
condition  was  necessary  to  make  it  danger- 
ous. There  is  nothing  in  the  evidence  to 
show  that  the  plaintiff  had  any  warning 
that  the  laborers  were  so  incompetent  as  to 
do  Just  the  reverse  of  the  things  they  were 
ordered  to  do.  He  had  worked  with  them  on- 
ly a  short  while. 

[3]  III.  Was  contributory  negligence  in- 
disputably shown?  It  was  not  The  Jury 
might  have  thought  it  the  most  natural 
thing  in  the  world  for  a  man  who  was  in- 
specting the  inside  of  a  pipe,  for  exceeding- 
ly small  defects,  to  do  just  as  the  plaintiff 
did  do.  Assumption  of  risk  and  contribu- 
tory negligence  are  afiirmative  defenses,  and 
there  is  abundant  evidence  to  sustain  the 
verdict 

All  exceptions  are  overruled,  and  the  Judg- 
ment affirmed* 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(160  Ga.  32L) 

DORSEY,  Governor,  v.  WRIGHT,  Comp« 
troller  Geaoral.     (No.  2102.) 

(Supreme  Court  of  Georgia.    July  6,  1920.) 

(Svllabu9  hy  the  Court.) 

1.  Statttteo  ^=3>283( 2)— Statute  presumed  to 
have  been  enacted  after  recording  of  yea  and 
nay  votes. 

"A  duly  enrolled  act,  properly  authenticat- 
ed by  the  regular  presiding  officers  of  both 
houses  of  the  General  Assembly,  approved  by 
the  Governor,  and  deposited  with  the  secretary 
of  state  as  an  existiug  law,  will  be  conclasively 
presumed  to  have  been  enacted  in  accordance 
with  constitutional  requirements."  Atlantic 
Coast  lime  Railroad  Co.  v.  State,  185  Ga.  545, 
69  S.  E.  725,  32  L.  R.  A.  (N.  S.)  20. 

2.  Statutes  ^ss>283( 2)— Admission  of  Journals 
of  House  and  Senate  to  show  no  recording 
of  yea  and  nay  votes  held  error. 

This  ruling  here  made  is  applicable  to  the 
controlling  issue  in  the  case  at  bar,  and  under 
that  ruling  the  court  erred  in  admitting  the 
journals  of  the  House  and  Senate  in  evidence 
for  the  purpose  of  showing  that  the  yeas  and 
nays  had  not  been  recorded  therein,  as  is  pre- 
scribed in  article  3,  §  7,  par.  12,  of  the  Con- 
stitution of  this  state  (Civ.  Code  1910,  §  6441). 
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Error  from  Superior  Court,  Fult^m  County ; 
J.  T.  Pendleton,  Judge. 

Mand^imus  by  H.  M.  Dorsey,  Governor, 
against  W.  A.  Wright.  Comptroller  General. 
From  a  judgment  refusing  to  make  the  man- 
damus absolute,  the  plaintiff  brings  error. 
Reversed. 

H.  J.  Qulncey,  of  OcUla,  for  plaintiff  in  er- 
ror. 

Walter  G.  Smith,  of  Macon,  W.  T.  Tuggle. 
of  La  Grange,  B.  W.  Fortson,  of  Arlington, 
Cleveland  &  Goodrich,  of  Griffin,  T.  G.  Farm- 
er, Jr.,  of  Newnan,  Pierce  Bros.,  of  Augus- 
ta, L.  J.  Steele,  of  Decatur,  Tate  Wright,  of 
Athens,  PotUe  &  Hofmayer,  of  Albany,  G. 
A.  Johns,  of  Winder,  and  Moore  &  Pomeroy, 
of  Atlanta,  for  parties  at  Interest  not  par- 
ties to  the  record. 

B.  A.  Denny,  Atty.  Gen.,  and  Graham 
Wright,  Afist  Atty,  Gen.,  for  defendant  in 
error. . 

HILIi,  J.  [1,2]  An  act  approved  August 
16,  1919  (Acta  1919,  p.  256),  provided  for  the 
registration  of  motor  vehicles,  for  the  issu"- 
ance  of  licenses  for  operating  such  vehicles 
upon  the  payment  of  fixed  fees  for  such  li- 
censes, and  for  the  appropriation  of  the  funds 
arlslAg  from  the  collection  of  such  fees. 
Another  act  approved  August  18,  1919  (Acts 
1919,  p.  242),  provided  for  the  reorganiza- 
tion of  the  state  highway  department  In 
mandamus  proceedings  instituted  by  the  Gov- 
ernor of  this  state  to  compel  the  comptroller 
general  to  countersign  certain  warrants  on 
the  treasury,  issued  by  the  Governor,  the 
respondent  alleged,  as  a  reason  for  his  re- 
fusal to  countersign  the  warrants,  that  both 
of  the  acts  above  referred  to  were  void  as 
violative  of  article  3,  §  7,  par.  12,  of  the 
Constitution  of  this  state  (Civil  Code  1910, 
.  S  6441),  providing  that  "no  bill  or  resolution 
appropriating  money  shall  become  a  law,  un- 
less upon  its  passage  the  yeas  and  nays,  In 
each  house,  are  recorded."  It  appears  that 
the  acts  in  question  were  duly  enrolled,  prop- 
erly authenticated  by  the  regular  presiding 
officers  in  both  houses  of  the  General  As- 
sembly, approved  by  the  Governor,  and  de- 
posited with  the  secretary  of  state  as  an  ex- 
isting law.  Under  the  ruling  announced  in 
the  headnote  it  was  error  to  admit  in  evi- 
dence, over  objection  duly  made,  the  journals 
of  the  House  and  Senate  of  1919,  for  the  pur- 
pose of  showing  that  on  the  final  passage  of 
the  acts  above  mentioned  the  yeas  and  nays 
were  not  recorded  therein.  De  Loach  v. 
Newton,  134  Ga.  739,  68  S.  B.  708.  20  Ann. 
Cas.  342 ;   Whitley  v.  State,  134  Ga.  758,  68 


,  S.  B.  716 ;  A.  C.  L.  R.  Co.  v.  Stete,  135  Ga. 
545,  69  S.  E.  725,  82  I/.  R.  A.  (N.  S.)  20 ;  Har- 
per V.  Nashville,  136  Ga.  141,  70  S.  E.  1102 
(3);  2  Wigmore  on  Bvidence,  {  1350;  1  Jones 
on  Evidence,  §  117. 

In  A.  C.  L.  R.  Co.  V.  State,  supra,  this 
court  by  unanimous  decision  definitely  and 
explicitly  decided  that  an  enrolled  bill  prop- 
erly authenticated  by  the  speaker  of  the 
House  and  the  president  of  the  Senate,  ap- 
proved by  the  Governor,  and  filed  in  the  of- 
fice of  the  secretary  of  state,  is  to  be  con- 
clusively presumed  to  have  been  enacted  in 
accordance  with  constitutional  requirements, 
and  that  the  journals  of  the  two  houses  of 
the  General  Assembly  are  not  admissible  to 
show  to  the  contrary.  While  the  constitu- 
tional provision  involved  in  that  case  was 
article  3,  S  7,  par.  14  (CivU  C5ode  1910,  {  6443), 
which  declares: 

'*No  bill  shall  become  a  law  unlets  it  shall  re- 
ceive a  majority  of  the  votes  of  all  the  mem- 
bers elected  to  each  house  of  the  General  As- 
sembly, and  it  shall,  in  every  instance,  so  ap- 
pear on  the  joviraal" 

— the  general  legal  principle  announced  and 
applied  to  the  case  then  under  consideration 
is  applicable  here,  and  the  decision  in  the 
former  case  is  controlling.  As  to  the  decla- 
ration of  the  Constitution  that  "legislative 
acts  m  violation  of  this  (Constitution,  or  the 
Constitution  of  the  United  States,  are  void, 
and  the  judiciary  shall  so  declare  them" 
(article  2,  {  4,  par.  2,  Civil  Code  1910,  §  6392), 
It  was  said  in  De  Loach  v.  Newton,  134  Ga. 
744,  68  S.  E.  710,  20  Ann.  Cas.  342: 

"There  is  a  wide  distinction  between  taking 
up  an  act  which  has  been  passed  by  the  Legis- 
lature, comparing  it  with  the  Constitution,  and 
declaring  whether  its  provisions  are  in  accord 
with  that  instrument  or  not,  and  looking  into 
the  details  of  the  method  of  procedure  of  the 
legislative  bodies  in  passing  the  act  and  the 
regularity  of  the  steps  which  they  took  in  so 
doing.    The  court  declares  the  law." 

The  provision  of  the  (Constitution  just  quot- 
ed refers  to  the  duty  of  the  judiciary  in  de- 
termining whether  the  provisions  of  an  act 
duly  enrolled,  properly  authenticated  by  the 
regular  presiding  officers  of  both  houses  of 
the  General  Assembly,  approved  by  the  Gov- 
ernor, and  deposited  with  the  secretary  of 
state,  violate  the  declarations  of  either  the 
state  or  the  federal  Constitution* 

Applying  the  foregoing  ruling,  the  Judge 
erred  in  refusing  to  make  the  mandamus 
absolute. 

Judgment  reversed. 

All  the  Justices  concur. 


Ga.) 

(150  Oa.  246) 

SAM8  et  al.  v.  SAMS. 

SAMS  V.  SAMS  et  al. 

(Not.  1686,  1687.) 

(Sopreme  Court  of  Georgia.    May  15,  1020.) 

(ByHahu$  "by  ike  Court,) 

Aotlon  ^=3>50 (8)— Executors  and  administra- 
tors «=s>438(l)^WIIIs  <@==>747— Petition  stat- 
ing cause  of  action;  no  mlsjohider  of  causes 
of  aotion;  no  misjoinder  of  parties  defendant. 

The  petition  set  out  a  cause  of  action,  and 
the  court  did  not  err  in  overruling  the  gen- 
eral and  special  demurrers,  nor  in  striking  the 
name  of  one  of  the  defendants  as  being  an  un- 
necessary party. 


Error  from  Superior  Court,  Fayette  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Suit  by  Seaborn  Sams  against  W.  J.  Sams 
and  A.  P.  Sams,  as  executor  of  C.  C.  Sams, 
deceased.  General  and  special  demurrers  to 
petitioD  overruled,  and  tbe  name  of  A.  P. 
Sams,  executor,  stricken  as  being  an  un- 
necessary party,  and  the  defendants  bring 
error,  and  plaintiff  takes  a  cro8s4>ilI  of  ex- 
ceptions! Affirmed  on  botli  bills  of  excep- 
tions. 

The  petition  of  Seaborn  Sams  alleges  that 
defendant  W.  J.  Sams  resides  in  Fayette 
county,  and  defendant  A.  P.  Sams,  as  ex- 
ecutor of  the  will  of  C.  C.  Sams,  resides  In 
Randolph  county;  that  W.  J.  Sams  is  in 
poBsession  of  1^5  acres  of  land  in  Fayette 
county,  described  In  the  petition;  that  such 
land  originally  consisted  of  295  acres,  and 
was  owned  by  William  J.  Sams,  the  ancestor; 
that  the  administrator  af  William  J.  Sams 
sold  said  295-acre  tract  to  Mrs.  S.  M.  Sams ; 
that  during  the  lifetime  of  Mrs.  S.  M.  Sams 
an  agreement  was  entered  into  between  her 
and  her  four  children,  dividing  such  land  in- 
to five  equal  shares,  of  09  acres  each;  that 
Walter  E.  Sams,  one  of  the  children,  bought 
41  acres  from  his  mother,  and  thus  acquired 
100  acres,  which  was  set  apart  to  him,  leav- 
ing the  195  acres  above  mentioned ;  that  Ida 
E.  Ballard,  one  of  the  children  of  Mrs.  S.  M. 
Sams,  received  59  acres  on  such  division, 
which  she  afterwards  sold  and  conveyed  to 
C.  C.  Sams,  the  father  of  petitioner;  that 
there  has  never  been  any  actual  division  of 
said  land,  except  the  100  acres  set  apart  to 
W.  E.  Sams;  that  C.  C.  Sams  died  March  23, 
1910,  leaving  a  will,  in  which  he  directed 
that  his  real  estate  be  equally  divided  be- 
tween his  children  and  his  wife,  and  direct- 
ing that  the  share  of  petitioner  remain  in 
the  hands  of  the  executors,  to  be  used  for 
petitioner's  benefit  as  long  as  petitioner's 
wife  shall  live,  and  at  her  death  to  be  paid 
to  petitioner,  with  a  direction  that  no  part 
of  the  estate  be  paid  to  petitioner's  wife; 
that  at  the  death  of  C.  C.  Sams  he  owned 
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said  59  acres  of  land,  and  left  surviving  him 
a  wife,  three  children,  named  A.  P.  Sams,  W. 
C.  Sams,  and  the  petitioner,  and  one  heir  of 
a  deceased  child,  named  Lucy  Bryant;  so 
that  by  the  terms  of  the  will  petitioner  Is 
entitled  to  a  one-fifth  interest  in  said  59 
acres,  and  petitioner  has  been  entitled  to  the 
income  or  profits  from  said  land  since  the 
death  of  his  father,  C.  C.  Sams,  and  has  been 
entitled  to  the  possession  of  such  land  since 
January  10,  1918,  at  which  date  the  wife  of 
petitioner  died.  The  petition  further  alleged 
that  defendant  A.  P.  Sams,  though  he  quali- 
fied ai^  executor,  has  never  in  fact  acted  as 
such,  and  has  never  dealt  with  the  real  es- 
tate as  executor  in  any  way,  but  has  permit- 
ted his  codefendant,  W.  J.  Sams,  to  take  pos- 
session of  the  land,  and  that  said  W.  J.  Samfs 
has  purchased  the  interest  of  all  the  heirs 
in  said  195  acres,  except  the  interest  of  peti- 
tioner, and,  though  petitioner  has  repeatedly 
demanded  that  defendant  W.  J.  Sams  account 
to  him  for  his  share  of  the  rents,  the  said  W. 
J.  Sams,  while  not  denying  petitioner's  right, 
has  failed  and  refused  to  so  account  to  him, 
or  to  give  him  possession  of  his  share;  that 
by  reason  of  the  facts  stated,  and  in  pursu- 
ance of  a  decree  in  a  suit  to  which  W.  J. 
Sams  and  A.  P.  Sams  were  parties,  the  said 
A.  P.  Sams,  as  ex^nitor,  has  assented  to  the 
vesting  of  petitioner's  devise  under  the  terms 
of  the  wi^  of  his  father;  that  petitioner  com- 
menced an  action  on  February  27,  1917, 
against  the  said  W.  J.  Sams  and  A.  P.  Sams, 
as  executors,  which  suit  was  dismissed  Sep- 
tember 20,  1918,  all  costs  being  paid,  and  the 
present  suit  is  a  renewal  of  such  suit*  The 
prayer  of  the  petition  Is  that  A.  ^  Sams  be 
compelled  to  assent  to  the  vesting  of  peti- 
tioner's devise;  that  petitioner's  interest  in 
said  land  be  decreed,  and  that  he  recover  the 
^me  from  defendant  W.  J.  Sams ;  that  equi- 
table partition  be  had,  and  that  the  same  be 
sold  by  commissioners,  and  the  proceeds  di- 
vided between  petitioner  and  defendant  W. 
J.  Sams,  as  such  land  cannot  l>e  divided  by 
metes  and  bounds;  that  petitioner  recover 
from  W.  J.  Sams  $250  per  year,  since  April 
1,  1911,  as  rent  for  his  interest  in  the  land. 
,  Defendants  demurred  to  the  petition,  on 
the  ground  that  it  did  not  set  out  a  cause  of 
action  against  defendants  or  either  of  them; 
because  the  petition  shows  that  plaintiff  has 
never  obtained  assent  of  the  executor  of  C 
O.  Sams  to  the  vesting  of  the  devise  to  peti- 
tioner ;  because  there  is  a  misjoinder  of  caus- 
es of  action,  in  that  plaintiff  is  seeking  to 
recover  from  defendant  W.  J.  Sams  by  suit 
in  ejectment,  and  at  the  same  time  seeking  to 
require  defendant  A.  P.  Sams,  as  executor, 
to  give  assent  to  the  devise  to  petitioner; 
because  there  is  a  misjoinder  of  parties  de- 
fendant, for  the  reason  last  mentioned,  and 
that  the  petition  shows  that,  defendant  ex- 
ecutor does  not  reside  in  Fayette  coimty. 


^s^For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  DisesU  and  Indexes 
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wherein  the  land  lies,  but  that  he  resides  In 
Randolph  county;  because  petition  shows 
that  plaintiff  relies  upon  a  devise'  of  said 
land,  and  he  Is  proceeding  In  this  suit  to  re- 
cover the  same  In  ejectment  from  defendant 
W.  J.  Sams,  without  first  obtaining  assent  to 
such  devise;  because  such  petition  Is  multi- 
farious. The  court  overruled  the  general  and 
special  grounds  of  demurrer,  and  entered  an 
order  striking  the  name  of  defendant  A.  P. 
Sams  as  executor,  on  the  ground  that  he  was 
an  unnecessary  party  defendant — Statement 
by  editor. 

J.  W.  Culpepper,  of  Fayettevllle,  for  plain- 
tiffs in  error. 

Reagan  &  Reagan,  of  McBonough,  for  de- 
fendant in  error. 

HILIi,  J.    Judgment  affirmed  on  both  bills 
of  exceptions. 
All  the  Justices  concur. 


(26  Gft.  App.  iL&) 

OGAIN  V.  IMPERIAL  CAF£,  Ino. 
(No.  11319.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jane  16,  1020.) 

(Syttahua  by  the  Court,) 

Master  and  servant  ^=»l07(6)»Petltlon  for  In- 
juries by  slipping  in  an  unllghted  place  held 
not  to  state  a  cause  of  action. 

The  petition  did  not  set  forth  a  legal  cause 
of  action  for  damages,  and  it  was  not  error  to 
sustain  the  general  demurrer  thereto.  This 
case  is  controlled  by  Day  v.  Graybill,  24  6a. 
App.  524,  101  S.  E.  759,  and  cases  dted.  See, 
also,  Civ.  Code  1910,  {  3131. 

Error  from  Superior  Court,  Fulton  Coun- 
ty;   J.  I.  Pendleton,  Judge. 

Action  by  Flora  Ogaln  against  the  Impe-' 
rial  Caf6,  Incorporated.  Judgment  for  de- 
fendant on  demurrer,  and  plaintiff  brings 
error.    Affirmed. 

The  petition  sought  recovery  of  damages 
for  personal  injuries,  and  alleged  .that  the 
Imperial  Caf6,  Incorporated,  employed  peti- 
tioner as  a  waitress  In  Its  dining  and  lunch 
room;  that  while  engaged  In  her  work  she 
went  from  the  dining  room  to  the  place 
where  other  servants  were  washing  dishes, 
for  the  purpose  of  getting  cream  in  small 
pitchers  for  the  guests  of  the  caf6;  that 
the  floor  was  covered  with  tile  or  stone 
flooring,  and  that  her  foot  slipped,  and  she 
fell,  and  received  the  injuries  complained 
of;  that  plaintiff  was  without  negligence, 
because  she  was  doing  exactly  what  she  was 
directed  to  do  by  management  of  defendant; 
that  neai  the  table  at  which  the  pitchers 
were  situated  was  the  darkest  part  of  the 
caf6;    that  there  were  no  lights  and   that 


she  could  not  see;  that  she  stepped  on 
something  soft,  and 'her  right  foot  slipped 
from  under  her;  that  defendant  was  negli- 
gent in  not  having  the  caf6  in  a  suitable  con- 
dition to  make  It  safe  for  her  to  wait  upon 
the  gruests  as  she  was  directed,  and  that  It 
was  not  made  safe;  that  upon  the  floor, 
where  she  put  her  right  foot,  there  was  a 
great  wad  or  chunk  of  butter,  that  she  could 
not  see  on  account  of  no  light;  that  she 
slipped  and  fell  on  account  thereof;  that 
defendant  was  also  negligent  in  not  having 
the  table  out  in  the  light,  where  it  could  be 
seen  and  easily  approached,  and  in  direct- 
ing the  plaintiff  to  go  to  the  table  when  it 
was  in  an  unsafe  condition,  which  was  not 
known  to  her. — Statement  by  editor. 

James  &  Bedgood  and  John  H.  Hudson, 
all  of  Atlanta,  for  plaintiff  in  error. 

McCallum  &  Sims,  of  Atlanta,  for  defend- 
ant in  error. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWOBTH, 
J.,  concur. 


(127  Ya.  415) 

NORFOLK  &  W.  RY.  CO.  V.  F.  DEHART 
DISTILLING  CO. 

(Supreme  Court  of  Appeals  of  Virginia.    Jnne 

10,  1920.) 

1.  Intoxicating  liquors  ^=»327(l)— Shipnant  ef 
large  quantities  of  spirits  into  no-liosnse  ter- 
ritory uniawfuL 

Under  Acts  1908,  c.  180,  it  was  unlawful 
for  common  carriers  to  transport  large  quanti- 
ties of  liquor  into  no-license  territory;  so  a 
contract  for  the  shipment  of  over  1(X>  gallons 
of  brandy  into  no-license  territory  was  uniaw- 
fuL 

2.  Intoxicating  liquors  ^59327(1)— Carrlernay 
set  up  Illegality  of  agreement  to  transport 
intoxicants. 

Where,  under  Acts  1908,  c.  189,  it  was  un- 
lawful for  common  carriers  to  transport  large 
quantities  of  liquor  into  no-license  territory,  & 
carrier,  sued  for  breach  of  contract  to  trans- 
port liquor,  entered  into  while  such  act  was  in 
effect  and  before  the  prohibition  law  became 
elfcctive,  may  defend  on  the  ground  that  the 
original  contract  was  illegal;  it  appearing  the 
liquor,  after  arrival  at  point  of  destination,  was 
returned  because  the  prohibition  law  had  gone 
into  effect,  and  thereafter  was  stolen. 


3.  Appeal  and  error  ^=91175 (3)— Where  Judg- 
ment for  plaintiff  erroneous  as  matter  of  law, 
cause  dismissed. 
Where  as  a  matter  of  law  judgment  for 
plaintiff  was  erroneous,  and  should  have  been 
for  defendant,  it  will  be  reversed  on  writ  of  er- 
ror, and,  under  Code  1919,  §  6365,  the  case 
will  be  dismissed. 


As»For  other  cases  see  same  topic  and  KBV-NUMBER  In  ail  Key-Numbered  UigeBit  and  Indexes 
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Error  to  Circuit  Court,  Henry  County. 

Action  by  the  F.  Dehart  Distilling  Com- 
pany against  the  Norfolk  &  Western  Bail- 
way  Company.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  dismissed. 

This  is  an  action  for  damages  for  breach 
of  a  contract  of  caniage  by  a  common  carrier. 
The  plaintiff  in  error  was  the  defendant, 
and  the  defendant  in  error  was  the  plaintiff, 
in  the  court  below.  •  They  will  be  herein- 
after referred  to  In  accordance  with  such  po- 
sitions. 

The  plaintiff,  a  manufacturer  and  whole- 
sale dealer  in  ardent  spirits,  on  October  27, 
1916,  delivered  to  the  defendant,  a  conmion 
carrier,  at  Philpot,  Henry  county,  Va.  (in 
which  it  was  lawful  at  that  time  to  manu- 
facture and  sell  ardent  spirits),  133.65  gal- 
lons of  apple  brandy,  to  be  transported  by 
the  defendant  to  Glenlyn,  Giles  county,  Va., 
(which,  under  a  special  statute  [Acts  1916, 
p.  208]  was  then  no-license  territory),  and 
there  to  be  delivered  to  one  J.  C.  Clark,  the 
consignee.  The  consignee  lived  at  Camp 
Creek,  Mercer  county,  W.  Va.,  but  had  or- 
dered the  brandy  to  be  shipped  to  him,  as 
was  done,  to  Glenlyn,  Giles  county,  Va.  He 
was  at  the  latter  place,  for  the  purpose  of  re- 
ceiving the  shipment,  on  October  30,  and  31, 
1916,  but  it  did  not  arrive  until  after  Novem- 
ber 1,  1916,  when  the  state-wide  prohibition 
law  went  into  effect  in  the  state  of  Virginia. 
On  the  arrival  of  the  shipment  at  its  destina- 
tion, after  the  prohloition  law  had  gone  into 
effect,  it  was  unlawful  for  the  defendant  to 
deliver  the  shipment  to  any  one,  and  it  was 
accordingly,  on  November  5,  1916,  reshipped 
to  Philpot,  Va.,  the  point  of  origin  of  the 
shipment,  where  also,  under  the  prohibltibn 
law  then  In  effect,  it  was  unlawful  for  the 
defendant  to  deliver  it  to  any  one,  and  it 
was  accordingly,  after  notice  to  the  plaintiff 
of  the  situation,  stored  by  the  defendant  in 
Its  warehouse  there,  where  it  remained  for 
about  a  year,  when  the  warehouse  was  bro- 
ken into  and  the  liquor  was  stolen. 

Among  others,  the  defense  to  the  action 
interposed  by  the  defendant  is  that,  if  it  be 
granted  that  the  failure  to  deliver  the  ship- 
ment to  the  consignee,  prior  to  the  going  into 
effect  of  the  state-wide  prohibition  law  mak- 
ing the  delivery  thereafter  unlawful,  was  due 
to  the  negligent  delay  in  the  carriage  thereof 
by  the  defendant,  the  transportation  of  the 
shipment  of  such  ardent  qpirits  into  the  no- 
license  territory  aforesaid  was  unlawful  at 
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the  time  the  shipment  was  delivered  to  the 
defendant,  and  that  the  contract  of  carriage 
was  therefore  unlawful  at  the  time  it  was 
entered  into,  and  that  no  damages  can  be  re- 
covered by  the  plaintiff  for  the  breach  of 
such  a  contract. 

There  was  a  verdict  and  Judgment  In  favor 
of  the  plaintiff. 

Whittle  &  Whittle,  of  Martinsville,  for 
plaintiff  in  error. 

J.  M.  Hooker,  of  Stuart,  for  defendant  in 
error, 

SIMS,  J.  (after  stating  the  fticts  as  above). 
[1]  As  held  in  Brewing  Co.  v.  Southern  Ex- 
press Co.,  109  Va.  22,  63  S.  E.  6,  under  the 
statute  (Acts  1908,  pp.  275,  281,  282)  whidi 
was  in  force  when  the  cause  of  action  in  the 
case  in  judgment*  arose,  it  was  then  unlawful 
for  common  carriers  to  transport  "large 
quantities  of  liquor  into  no-license  territory." 

Therefore  the  contract  of  carriage  in  the 
case  in  judgment  was  an  illegal  contract,  be- 
ing one  forbidden  by  law. 

[2]  It  is  true  that  the  defense  of  illegality 
of  a  contract,  interposed  by  one  of  the  parties 
to  it  for  the  purpose  of  escaping  its  obliga- 
tion, is  not  one  favored  In  the  law;  the 
maxim,  "Homo  allegans  suam  turpltudlnem 
audiendus  est,"  makes  a  strong  appeal  in  a 
court  of  justice ;  and  there  are  many  situa- 
tions in  which  the  courts  will  either  not  con- 
sider the  particular  contacts  as  necessarily 
illegal,  or  will  regard  the  parties  as  in  pari 
delicto,  and  will  not  lend  an  ear  to  either  of 
them.  But,  as  stated  in  2  Elliott  on  Con- 
tracts, S  1064: 

"  *It  is  a  well-settled  principle  of  law  that  the 
conrts  will  not  aid  a  party  to  enforce  an  agree- 
ment made  in  furtherance  of  objects  forbidden 
by  the  statute  *  *  *  or  to  recover  damages 
for  its  breach.    ••••»• 

« 

And  where  the  transportation  which  is  the 
subject  of  the  contract  is  forbidden  by  the 
statute,  there  is  no  other  course  left  open  for 
the  court  to  pursue,  except  to  deny  aid  to  ei- 
ther party  to  such  a  contract  to  recover  dam- 
ages for  its  breach.  See,  also,  authorities 
cited  in  Levy  v.  Davis,  115  Va.  814,  80  S.  E. 
791. 

[3]  The  judgment  under  review  must  there* 
fore  be  reversed  and  under  our  present  stat- 
ute (Code  1919,  S  6365)  the  case  will  be  dis- 
missed. 

Reversed  and  dlsmisaed. 
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(127  Va.  528) 

TOWN  OF  FARMVILLE  v.  WELLS. 

( Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1020.) 

i.  Municipal  oorporatlons  ^=»845(4)-i£videDce 
held  to  show  that  city  Id  raising  oi*ade  failed 
to  provide  adequate  drainage. 

In  action  against  city  for  injury  to  plain- 
tiff's  property  from  surface  water  thrown  back 
on  her  premises,  involving  question  of  whether 
city  in  raising  the  grade  of  the  street  above 
^he  level  of  plaintiff's  lot  made  adequate  pro- 
vision for  drainage  of  surface  water,  evidence 
lield  sufficient  to  sustain  verdict  for  plaintiff. 

.2.  Appeal  and  error  ^=:>l  002— Verdict  on  con- 
fllotlng  evidenoo  conclusive. 

Verdict  is  conclusive  as  to  question  of  fact 
«on  which  evidence  was  conflicting. 

.3.  Municipal  oorporatlons  ^=9835— City  liable 
for  Injury  to  abutting  property  from  surface 
water  caused  by  elevation  of  street  grade. 

Where  the  city  raised  the  grade  of  a  street 
above  the  level  of  abutting  lot  without  making 
adequate  provision  for  drainage  of  surface  wa- 
ter, city  was  liable  to  abutting  owner  for  dam- 
age to  her  property  caused  by  the  surface  wa- 
ter being  thrown  back  thereon. 

4.  Contlnuanoo  ^=>7— Courts  have  a  wide  dis- 
cretion. 

Trial  courts  are  given  a  wide  discretion  in 
the  matter  of  continuances. 

5,  Appeal  and  error  ^=»966( I)— Ruling  as  to 
continuance  reviewable  only  where  plainly 
erroneous. 

Though  rulings  of  trial  court  on  appUca- 
^on  for  continuances  are  subject  to  review, 
they  will  not  be  set  aside  unless  plainly  er- 
roneous. 

Error  to  Circuit  Court,  Prince  Edward 
•County. 

Action  by  Sarah  C.  Wells  against  Town  of 
Farmville.  Judgment  for  plaintiff  and  de- 
fendant brings  error.    Affirmed. 

E.  Warren  Wall,  of  Blchmond,  and  Wat- 
kins  &  Brock,  of  Farmville,  for  plaintiff  In 
-error. 

J.  Taylor  Thompson,  of  Farmville,  for  de- 
fendant in  error. 

BURKS,  J.  Mrs.  Wells  (the  defendant  in 
error)  recovered  a  judgment  against  the  town 
-of  Farmville  for  $X,000  damages  for  injury  to 
her  property,  occaMoned  by  throwing  surface 
water  back  on  her  premises. 

[1]  The  following  errors  are  assigned  in 
the  petition  for  a  writ  of  error:  (1)  Over- 
ruling the  demurrer  to  the  declaration;  (2) 
refusing  to  grant  a  continuance;  (3)  refus- 
ing to  set  aside  the  verdict  as  contrary  to 
the  law  and  the  evidence;  (4)  granting  in- 
structions for  the  plaintiff;  and  (5)  refusing 
to    grant    instructions    for    the    defendant 


There  was  not  only  abundant  evidence  to 
support  the  verdict,  but  the  decided  prepon- 
derance of  the  eriden<:e  was  in  favor  of  the 
finding.  So  that  the  verdict  could  only  be  set 
aside,  If  at  all,  because  It  was  contrary  to 
the  law.  It  would  not  be  useful  or  edifying 
to  discuss  the  assignments  of  error  seriatim, 
as  all  of  them,  except  No.  2  on  the  subject 
of  the.  continuance,  involve  the  application 
of  the  law  on  the  subject  of  surface  water 
to  the  facts  of  the  case. 

[2]  There  is  some  conflict  in  the  evidence 
as  to  the  conditions  on  the  plaintiffs  prem- 
ises, but  this  is  settled  by  the  verdict  of  the 
jury.  The  case,  as  ntade  by  a  preponder- 
ance of  the  evidence,  supported  by  said  ver- 
dict, is  as  follows:  Mrs.  Wells  owned  a 
house  and  lot  situate  on  Pine  street  in  the 
town  of  Farmville.  Her  yard  was  on  grade 
with  Pine  street.  The  house  was  a  com- 
fortable dwelling  house,  with  one  cellar  room 
underneath,  which  was  **a  good  nicely  white- 
washed, clean,  comfortable  cellar,"  with  a 
floor  in  it,  and  it  was  used  for  a  cook  room 
and  dining  room.  The  lot  was  cultivated  as 
a  garden.  It  was  the  lowest  lot  on  the 
block,  and  the  other  lots  above  and  around 
it  drained  through  this  garden  to  and  across 
Pine  street.  In  passing  through  the  garden 
the  water  is  said  to  have  ''a  natural  drainage 
all  through  the  garden*' ;  there  was  a  "chan- 
nel through  Mrs.  Wells'  property.**  At  the 
point  where  the  water  crossed  Pine  street, 
one  of  the  witnesses  describes  the  crossing  as 
a  gully,  and  says  that  "the  gully  in  the  street 
was  at  least  a  foot  to  two  feet  lowor  than 
Mrs.  Wells'  garden."  This  gully  was  also 
described  as  three  or  four  feet  deep  and  five 
or  six  feet  wide,  and  covered  with  boards  so 
as  to  make  a  bridge  over  it  in  the  street 
Witnesses  differ  to  some  extent  as  to  the 
depth  and  width  of  this  gully,  but  concur  in 
the  fact  that  it  was  sufficient  to  carry  off 
the  surface  water  from  above.  The  evidence 
for  the  plaintiff  clearly  establishes  that  she 
was  not  disturbed  by  the  surface  water  prior 
to  the  change  of  the  grade  of  the  street  here- 
inafter mentioned.  In  1914  the  town  of 
Farmville  changed  the  grade  of  Pine  street 
It  took  out  the  wooden  bridge  over  the  gully 
which  crossed  the  street,  filled  in  the  gully, 
put  in  a  15-inch  drainpipe,  and  also  a  10-indi 
pipe  to  carry  off  the  water  which  had  fomier- 
ly  passed  along  the  gully,  and  cut  down  the 
hills  facing  the  gully,  filled  in  over  the  drain- 
pipes, and  also  raised  the  grade  of  the  street 
in  front  of  Mrs.  Wells'  residoice  above  the 
level  of  her  lot  While  there  is  conflict  in 
the  testimony,  the  testimony  for  the  plain- 
tiff, which  was  believed  by  the  Jury,  abund- 
antly shows  that  the  drainpipes  put  in  by  the 
town  were  wholly  inadequate,  and  as  a  re- 
sult, whenever  there  came  a  hard  rain,  the 
garden  of  the  plaintiff  was  flooded,  and 
water  poured  into  her  cellar.    The  situation 
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Is  thus  described  by  one  of  the  witnesses  for 
the  plaintifl: 

*The  pipes  are  not  big  enough  to  carry  the 
water,  and  it  goes  back  and  fills  the  garden, 
and  gets  fnll,  tiien  it  comes  in  the  cellar,  and 
when  the  cellar  gets  full,  it  goes  all  oyer  the 
property." 

The  same  witness  says: 

"I  have  seen  the  water  cover  the  garden  six 
or  eight  times,  have  seen  water  in  the  cellar 
waist  deep  several  times." 

The  plaintiff  herself  testified  much  more  in 
detail  to  the  same  effect.  The  result  is  that 
'  the  plaintiff's  property  has  been  greatly 
damaged,  and  her  property,  which  would 
formerly  have  rented  for  $15  or  $20  a  month, 
could  not  now  be  rented  at  any  price.  Some 
of  the  witnesses  place  her  damage  at  a  much 
larger  sum  than  that  fixed  by  the  verdict  of 
the  jury*  The  jury  viewed  the  premises  be* 
fore  the  testimony  was  introduced.  The 
town  introduced  testimony  to  show  that  the 
premises  had  been  flooded  only  three  times — 
once  when  there  was  a  waterspout,  at  an* 
other  time  when  the  drainage  pipes  had  be- 
come filled  with  roots,  which  were  speedily, 
removed,  and  the  third  time  when  the  fiow 
of  water  through  the  pipes  had  been  ob- 
structed by  the  laps  of  a  tree  cut  down  un- 
der orders  of  the  plaintiff.  We  have  not  re- 
cited this  evidence  in  detail,  as  it  was  for 
the  jury  to  weigh  the  evidence. 

[3]  The  law  applicable  to  cases  of  this 
kind  has  been  repeatedly  announced  by  this 
court,  and  it  is  not  necessary  to  refer  to  de- 
cisions in  other  jurisdictions. 

In  Smith  v.  Alexandria,  33  Grat  (74  Va.) 
20S,  215  (36  Am.  Rep.  788),  the  facts  and 
the  holding  of  the  court  thereon  are  stated 
as  follows: 

"The  plaintiff  is  the  Owner  of  a  comer  lot, 
at  the  intersection  of  two  streets  in  the  city 
of  Alexandria,  which  lot  was  inclosed,  occupied, 
and  used  by  him  as  a  coal  and  wood  yard  and 
for  other  purposes.  There  was  a  ditch  or 
gutter  in  front  of  the  lot  on  each  side,  which 
conveyed  all  the  surface  water  that  flowed  by, 
from  and  over  the  lot  to  the  intersection  of  the 
said  streets,  and  thence,  by  the  means  of  other 
ditches  and  gutters,  it  passed  on  and  into  the 
proper  channel  and  was  carried  off.  The  dty 
council  in  grading  these  streets  elevated  them 
three  feet  In  front  of  the  plaintiff's  lot,  filled  up 
the  ditches  and  gutters,  and  did  not  cut  others 
or  provide  other  means  for  the  water  to  fiow 
on  and  escape  as  formerly;  and  thus  the  water 
was  stopped  Mid  thrown  back  on  the  plaintiff's 
lot,  causing  the  damage' specified  in  the  dec* 
laration,  for  which  compensation  is  demanded. 

**These  acts  of  the  city  council  are  all  charg- 
ed to  have  been  done  'negligently,  carelessly,' 
etc. ;  for  the  terms,  'negligently,  carelessly,'  etc, 
as  used  in  the  declaration,  should  be  taken,  we 
think,  as  applied,  and  intended  to  be  applied, 
not  only  to  the  elevation  of  the  streets,  but 
also  to  the  filling  up  of  the  then  ezitfting  ditch- 
es and  gutters  and  the  omission  to  cut  others 


or  supply  other  means  for  the  escape  of  the 
water.  The  complaint  is  not  of  the  mere  grad- 
ing of  the  streets,  a  work  which  the  council 
was  authorised  by  law  to  do,  but  of  the  neg- 
ligent and  improper  manner  in  which  the  work 
was  done,  causing  damage.  Whether  in  grad* 
ing,  it  was  necessary  to  fill  up  the  ditches  and 
gutters,  and,  if  necessary,  whether  it  was 
practicable  to  substitute  other  sufficient  ditches 
and  gutters  to  take  the  water  off,  are  matters 
of  fact  to  be  considered  on  the  trial,  in  connec- 
tion with  the  other  circumstances  of  the  case, 
in  determining  the  question  of  negligence  in 
the  execution  of  the  work.^' 

In  Powell  ▼.  WythevlUe,  95  Va.  73,  75,  27 
S.  E.  805,  806,  it  is  said : 

"The  complaint  in  this  case,  as  stated  in  the 
declaration,  is  not  for  the  mere  work  which 
was  done  on  the  street,  a  work  which  the  de- 
fendant was  authorized  to  do,  but  idso  for  dam- 
age for  the  negligent  and  improper  manner  in 
which  the  work  was  done,  causing  damage. 
Whether  in  doing  the  work  it  was  necessary 
to  fill  up  the  ditch,  depression,  or  gutter,  and, 
if  necessary,  whether  it  was  practicable  to  sub- 
stitute other  sufficient  ditches  and  gutters  to 
take  the  water  off,  are  matters  of  fact  to  be 
considered  on  the  trial  in  connection  with  the 
other  circumstances  and  facts  of  the  case  in 
determining  the  question  of  whether  the  de- 
fendant was  guilty  of  negligence  in  executing 
the  work." 

In  McGehee  v.  Tidewater  Railway  Co.,  108 
Va.  508,  62  S.  B.  356,  the  facts  were  very 
similar  to  those  in  the  case  at  bar.  They  are 
stated  in  the  opinion  as  follows : 

''At  the  time  of  the  commission  of  the  griev- 
ance complained  of,  the  plaintiff  in  error  (the 
plaintiff  below)  was  carrying  on  the  business  of 
a  florist  in  the  city  of  Roanoke.  On  the  rear 
side  of  the  lot  on  which  the  business  was  con- 
ducted, there  is  a  depression,  along  which 
the  surface  water,  which  gathers  from  the 
surrounding  water  shed,  was  accustomed  to 
flow  into  another  depression,  running  from 
west  to  east  and -emptying  into  Roanoke  river. 
Although  storm  water  habitually  flowed  along 
this  swale,  the  bottom  was  covered  with  sod 
and  was  not  abraded.  The  defendant  in  error 
acquired  a  strip  of  ground  adjoining  the  plain- 
tiff's lot  on  the  south,  for  its  right  of  way 
and  passenger  station  and  approaches;  and,  In 
the  construction  of  its  roadbed  and  in  elevating 
its  property  to  a  uniform  grade  by  filling  in  the 
lasfd  up  to  the  plaintiff's  line,  it  built  across 
the  depression,  which  likewise  passed  over  the 
company's  land,  without  making  provision  for 
the  escape  of  surface  water  through  its  prem- 
ises by  culvert,  drain,  or  otherwise.  The  re- 
sult of  that  method  of  construction  was  to  re- 
tain and  cast  baCk  the  waters  upon  the  plain- 
tiff's lot  Oonsequcoitly;  In  the  fall  of  1906^ 
after  a  heavy  and  protracted  rainfall,  the  plain- 
tiff's premises  were  fiooded,  and  his  greenhouse, 
boiler  house,  and  a  portion  of  his  garden  were 
overfiowed  by  the  pent-up  waters.  A  great 
part  of  his  plants  and  fiowers  were  entirely 
destroyed,  and  the  remainder  damaged,  either 
by  the  water  or  from  the  cold  caused  by  his  In- 
ability to  heat  them;  the  boiler  having  also  been 
overflowed." 
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Upon  this  state  of  facts  the  court  said: 

"In  the  leaduig  case  in  this  state  of  Norfolk, 
etc.,  R.  Co.  V.  Carter,  supra,  91  Va.  587,  the 
court  approved  an  instruction  which  told  the 
jury  'that  any  interference  with  the  drainage 
of  the  plaintiff's  lands  or  the  flow  of  surface 
water  which  could  not  be  prevented  by  the 
proper  and  skillful  construction  of  defendant 
company's  road  with  proper  and  skillfully  con- 
structed culverts  was  proper  to  be  taken  into 
consideration  by  the  plaintiff  when  the  defend- 
ant company  purchased  its  right  of  way  from 
the  plaintiff;  and,  if  the  jury  believe  from  the 
evidence  that  the  railroad  through  plaintiff's 
land  was  properly  and  skillfully  constructed, 
with  properly  and  skillfully  constructed  cul- 
verts, in  proper  numbers,  and  the  same  have 
been  kept  in  proper  order,  then  they  cannot 
assess  any  damages  aga^st  the  said  defendant 
company  on  account  of  ponds  or  of  accumula- 
tions of  water,  though  caused  by  the  building 
and  construction  of  said  road.'  In  that  in- 
struction the  principle  is  recognized  that  prop- 
er and  skillful  railroad  construction  calls  for 
the  building  of  necessary  culverts  to  take  care 
of  the  flow  of  surface  water. 

**So,  also,  in  Railway  Company  v.  Chapman, 
39  Ark.  463,  43  Am.  Rep.  280,  cited  with  ap- 
proval in  the  above  case,  it  is  held:  'A  rail- 
way company  may  not  be  allowed,  by  building 
its  roadway  across  a  natural  drainage  of  sur- 
face water,  to  obstruct  the  customary  flow,  to 
the  detriment  of  upper  proprietors,  but  must 
supply  reasonable  means  of  passing  it  through 
the  roadbed,  so  as  to  save  the  upper  proprietors 
harmless  to  the  same  extent  as  before.'  The 
court  furthermore  observes,  at  pages  283-289: 
'Its  only  property  was  its  right  of  way.  It  was 
not  necessary  to  the  enjoyment  of  that  that 
the  bed  shpuld  be  solid  throughout  The  dam- 
age, of  course,  was  unnecessary,  and  was  not 
the  result  of  a  fair  and  proper  exercise  of  its 
franchise.  It  was  not  reasonable  that  it  should 
render  so  much  property  useless  when  it  might 
so  easily  have  prevented  it  without  detriment 
to  its  -operation.  It  ought  not  to  be  allowed 
to  protect  itself  in  an  obvious  wrong  by  any 
technical  distinction  between  running  and  sur- 
face water.' 

"It  is  strongly  argued  that  the  case  also 
comes  within  the  influence  of  section  58  of 
the  Constitution,  which  dedares  that  the  Gen- 
eral Assembly  'shaU  not  enact  any  law  where- 
by private  property  shall  be  taken  or  damaged 
for  public  uses,  without  just  compensation.' 
Swift,  etc.,  V.  Newport  News,  105  Va.  108,  52 
S.  E.  821,  8  L.  R.  A.  (N.  S.)  404;  Tidewater 
Ry.  Co.  V.  Shartzer,  107  Va.  562,  59  S.  E.  407. 
We  do  not  deem  it  necessary,  however,  in  this 
instance  to  consider  the  scope  of  that  provi- 
sion. 
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The  UuBt-mentioned  case  is  80  similar  to 
the  case  at  bar  that  ^e  might  well  haye  rest- 
ed onr  conduslon  on  that  case  alone. 


The  declaration  In  the  case  at  bar  is  not  as 
specific  in  some  particnlars  as  it  should  have 
been,  but,  after  settings  out  in  substance  the 
location  and  ownership  of  the  plaintiff 's  lot, 
it  alleges  that  the  town  raised  the  grade  of 
Pine  street,  and  did  so  wrongfully,  negligent- 
ly, and  unlawfully,  in  that  it  failed  to  pro- 
vide "proper  drains  and  culverts,  across  or 
under  streets,  to  convey  the  storm  or  sur- 
face water  off  of  the  premises  of  the  plain- 
tiff," and  in  consequence  thereof  the  injuries 
complained  of  were  Inflicted.  The  topog- 
raphy of  the  lot  should  have  been  described 
with  greater  particularity,  but  no  bill  of 
particulars  was  asked  for  by  the  defendant, 
doubtless  because  the  locus  in  quo  was  well 
known  to  all  of  the  parties,  and  it  is  mani- 
fest that  the  defendant  was  not  injured  by 
the  lack  of  a  more  particular  description. 

The  rulings  of  the  trial  court  on  the  in- 
structions were  not  prejudicial  to  the  defoid- 
ant,  and  the  verdict  was  amply  supported  by 
the  evidence. 

[4,  6]  The  only  other  error  assigned  is  the 
refusal  of  the  trial  court  to  grant  the  defend- 
ant a  continuance.  This  action  was  brought 
in  August,  1917,  and  the  trial  took  place  on 
January,  1919.  The  bill  of  exception  states 
that— 

"The  defendant  moved  for  a  continuance  on 
the  ground  that  H.  A.  Stecker,  who,  however, 
had  not  been  summoned,  a  material  witness 
as  an  expert,  and  the  man  that  did  the  work, 
who  was  serving  in  the  army,  could  not  be 
reached.  And  counsel  for  the  defendant  stated 
that  when  last  heard  from  he  was  somewhere 
in  Texas.  And  thereupon  the  court  overruled 
the  motion  because  of  the  fact  that  there  are 
plenty  of  experts  that  can  be  had.' 


»f 


No  evidence  was  offered  in  support  of  the 
motion;  but,  even  if  the  statement  alleged 
as  grounds  of  the  motion  had  been  shown  to 
be  true,  the  motion  was  properly  overruled. 
The  witness  had  not  been  summoned,  there 
was  no  assurance  that  his  testimony  could 
be  had  at  another  trial  if  the  case  were  con- 
tinued, and  ills  testimony  was  such  as  could 
have  been  given  by  any  other  expert  in  such 
matters.  Trial  courts  are  given  a  wide  dis- 
cretion in  the  matter  of  continuances;  and, 
while  their  rulings  on  the  question  are  sub- 
ject to  review,  they  will  not  be  set  aside  un- 
less plainly  erroneous.  Norfolk  &  W.  Ry.  Co. 
v.  Spears,  110  Va.  110,  65  S.  E.  482 ;  Means  v. 
Bank,  146  U.  S.  620,  13  Sup.  Ct  186,  36  U 
Ed.  1107. 

We  find  no  error  in  the  Judgment  com- 
plained of,  and  hoAoe  it  will  be  affirmed. 

Affirmed. 
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(127  Va.  209) 

AMERICAN     BONDING    CO.     OF     BALTI- 
MORE, MD.,  et  al.  v.  AMERICAN  SURE- 
TY CO.  OF  MEW  YORK  9t  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  10,  1920.) 

I.  Courts  ^=s> 1 8— Virginia  courts  without  Ju- 
risdfotion  of  realty  In  District  of  Columbia. 

The  courts  of  Virginia  have  no  jurisdiction 
over  titles  to  real  estate  in  the  District  of 
Columbia. 

2.  Guardian  and  ward  ^s» 1 73— Surety  on  sec- 
ond guardian's  bond  not  liable  until  settle- 
ment. 

As  between  different  and  several  sureties 
•on  successive  guardianship  bonds,  there  can 
be  no  liability  of  the  surety  for  the  second 
.guardian  on  the  second  bond  until  there  has 
been  a  settlement  and  delivery  to  such  second 
guardian  of  the  assets,  or  some  part  of  them, 
/for  which  the  first  guardian  was  Hable. 

3.  Infants  ^=»85  —  Guardian  ad  litem  should 
not  have  become  commissioner  on  whose  re- 
port decree  was  based. 

In  suit  to  which  an  infant  was  a  party,  her 
guardian  ad  litem  should  not  have  become 
the  commissioner  who  made  the  report  on 
which  decree  was  based,  though  the  decree  was 
not  null  and  void  on  such  account 

4.  Insurance  ^=9679  —  Contracts  of  rdnsur- 
anoe  merely  Indemnify  Insurer. 

The  general  rule  is  that  contracts  of  re- 
insurance are  merely  contracts  of  indemnity  of 
the  insurer,  creating  no  privity  between  the 
insured  policy  holder  and  the  reinsuring  com- 
pany. 

.5.  Principal  and  surety    ^=»57— Deposit  com- 
pany, which  tooic  place  of  bonding  company 
an  guardian's  bond,  liable  direotly  to  minor. 
Deposit  company,  which  reinsured  bonding 
-company  desiring  to  abandon  its  business  in 
Virginia,  in  view  of  Code  1919,  {  4217,  which 
should  be  read  into  its  contract,  TieZcf.  directly 
liable  to  a  minor  whose  guardian's  bond  had 
been   executed  by  the  bonding  company;    the 
contract  not  being  merely  one  of  reinsurance. 

6.  Equity  ^s>90— All  parties  in  Interest  must 
be  Impleaded. 

Equity  requires  all  parties  in  interest  to 
be  impleaded,  to  avoid  delay  and  a  multiplicity 
-of  suits. 

7.  Guardian  and  ward  «»54— Second  guard- 
ian not  liable  for  interest  on  assets  not  re- 
ceived. 

Second  guardian  of  minor  lield  not  respon- 

'  sible    for    compound    interest    on    an   amount 

which  he  had  never  received   from   the   first 

guardian,  on  the  theory  that  he  should  previ- 

.  ously  have  sued   such  first  guardian  and  his 

bonding  (company  for  a  settlement. 

Appeal     from     Circuit     Court,     Fairfax 
County. 

Suit  by  Caroline  C.  Gresham  against  tlie 
American  Bonding  Company  of  Baltimore, 


\  Md.,  and  the  Fidelity  A  Deposit  Company  of 
Maryland,  together  with  the  American  Sure- 
ty Company  of  New  York  and  others;  the 
American  Bonding  Company  and  the  Ameri- 
can Surety  Company  contesting  as  to  which 
was  liable  to  complainant,  the  Bonding  Com- 
pany having  been  surety  on  the  bond  of  her 
first  guardian,  and  the  Surety  .C<»npany  hav- 
ing become  surety  on  the  b<md  of  her  second 
guardian.  From  the  decree,  the  American 
Bonding  Company  and  the  Fidelity  A  De- 
posit Company  appeal.    AfiSlrmed. 

Keith,  McCandlish,  Hall  A  Garnett,  of 
Fairfax,  and  Allen  A.  Davis,  of  Baltimore, 
Md.,  for  appellants. 

R.  R.  Farr,  of  Fairfax,  W.  W.  MiUan,  of 
Washington,  D.  C,  and  C  Vernon  Ford,  of 
Fairfax,  for  appellees. 

PRBNTIS,  J.  We  think  it  nnnecessavy  to 
recite  the  numerous  pleadings  or  to  attempt 
to  summarize  the'  mass  of  evidence  which 
this  voluminous  record  presents.  It  dearly 
shows  that  Caroline  C.  Gresham  is  entitled  to 
recover  the  amount  decreed  in  her  favor  by 
the  trial  court,  and  this  is  a  controversy  be- 
tween the  different  sureties  on  the  bonds  of 
her  successive  guardians  as  to  which  is  re- 
sponsible therefor.  Her  original  guardians 
were  her  mother,  Fanny  W.  Gresham,  and 
her  brother,  Curtis  B.  Gresham,  who  gave  as 
surety  the  American  Bonding  &  Trust  Com- 
pany of  Baltimore,  which  changed  its  name 
to  the  American  Bonding  Company  of  Balti- 
more, hereinafter  called  the  Bonding  Com- 
pany. 

Fanny  W.  Gresham  died  in  October,  1907, 
so  that  at  that  date  Curtis  B.  Gresham  be- 
came the  sole  guardian  of  the  complainajat. 
The  last  settlement  of  the  guardianship  ac- 
count was  made  September  20,  1908,  and  it 
showed  a  balanoe  of  ^,646.30,  due  the  infant 
as  of  September  1,  1900.  At  the  November 
term,  1911,  of  the  circuit  court  of  Fairfax 
county,  upon  the  application  of  the  Bonding 
Company,  the  surviving  guardian,  Curtis  B. 
Gresham,  being  then  in  default,  insolvent, 
and  unable  to  settle  with  an  older  sister  of 
his  ward,  for  whom  he  was  also  guardian, 
with  the  same  surety,  was  removed,  and 
Samuel  W.  Cockrell,  of  Washington,  D.  C, 
was  appointed  guardian  of  Caroline  C. 
Gresham  in  his  place  and  stead,  and  the 
American  Surety  Company  of  New  York, 
hereinafter  called  the  Surety  Company,  be- 
came his  surety.  The  order  of  removal  ex- 
pressly provided  that  it  should  not  affect  any 
liability  of  the  Bonding  Company  as  surety 
which  had  accrued  prior  to  that  time,  and 
this  would  doubtless  have  been  true  if  it  had 
not  so  specified. 

The  first  guardian  neither  paid  the  amount 
then  due  nor  settled  his  accounts,  and  died 
before  this  suit  was  instituted.  The  trial 
court  held  the  Bonding  Company,  as  his  sure- 
ty,  responsible  therefor,  and  dismissed  its 
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cross-bill,  which  sought  to  hold  the  new 
guardian  and  the  Surety  Company  as  his 
surety  responsible  for  the  loss. 

These  facts  appear:  Long  before  his  re- 
moTal  as  guardian  Curtis  BL  Gresham  owned 
a  house  and  lot  in  the  city  of  Washington, 
upon  which  he  had  executed  two  deeds  of 
trust,  one  to  .secure  |3,000,  constituting  the 
first  lien,  and  the  other  to  secure  to  his 
mother,  who  was  his  coguardian,  $2,000,  con- 
stituting the  second  lien  thereon.  He  after- 
wards conveyed  the  property  to  his  mother 
subject  to  the  two  liens;  then  she  died  and 
devised  it  to  her  daughter,  the  complainant. 
Gresham  was  also  the  executor  of  his  moth- 
er's will,  and  Instituted  a  suit  in  the  circuit 
court  of  Fairfax  county  for  its  construction. 
In  that  suit  there  was  a  commissioner's  re- 
port, and  in  response  to  the  inquiry  as  to  the 
interest  of  the  infant  defendant  relative  to 
the  $2,000  lien  on  the  property  referred  to 
the  commissioner  reported  this: 

"This  $2,000  trust  was  pat  on  the  Ingleside 
property  to  secure  the  infant,  Caroline  C.  Gres- 
ham, money  due  her  by  her  guardian,  and  it 
is  to  her  advantage  to  take  the  property  sub- 
ject to  the  said  ^,000  trust." 

QThe  cause  was  heard  at  the  May  teim, 
1911,  upon  that  report,  which  referred  to 
many  other  matters,  and  a  certain  exception 
thereto,  having  no  relation  to  this  controvert 
sy,  was  sustained.  In  other  particulars  the 
report  wfis  confirmed,  but  the  decree  uses 
this  language: 

"The  court  *  •  *  doth  further  establish 
that  the  estates  of  Fanny  W.  Gresham  and 
O.  E.  Gresham  are  jointly  and  severally  lia- 
ble for  the  entire  amount  shown  to  be  due  by 
the  said  guardians'  account.  In  other  particu- 
lars the  said  report  is  confirmed.    •    •    *  " 

[1]  Upon  this  decree  the  appellant  bases 
the  claim  that  the  property  in  Washington 
city  then  and  thereby  became  the  property  Df 
the  infant,  Caroline  C.  Gresham;  that  it 
was  a  final  decree,  binding  because  never  ap- 
pealed from  by  her;  and  that  it  establishes 
a  credit  on  the  guardianship  account  for  $2,- 
000,  and  imposed  upon  the  new  guardian, 
who  was  appointed  thereafter  In  November, 
1911,  the  duty  to  take  charge  of  the  property 
and  collect  the  rents  therefrom.  As  it  ap- 
pears to  us,  the  most  casual  consideration  of 
this  decree  will  show  that  none  of  these 
claims  are  Justified.  As  to  the  title  to  the 
property,  the  court  had  no  jurisdiction  what- 
ever, because  the  courts  of  Virginia  have  no 
jurisdiction  over  titles  to  real  estate  in  the 
District  of  Columbia.  The  decree  does  not 
undertake  to  assert  such  jurisdiction  or  to 
direct  any  action  whatever.  The  property 
had  been  devised  to  Caroline  O:  Gresham, 
subject  to  the  liens,  and,  while  it  is  claimed 
that  at  that  time  it  was  worth  $0,800,  there 
is  no  sufficient  evidence  in  the  record  to  sup- 


port that  view.  In  addition  to  this,  it  is 
shown  that  the  estate  of  the  testatrix  was 
insolvent.  That  the  decree  should  not  be 
so  construed  is  apparent  from  the  fact  that 
upon  its  face,  instead  of  authorizing  such 
a  credit,  it  held  the  estate  of  the  testatrix 
and  the  surviving  guardian  jointly  and  sever- 
ally liable  for  the  entire  amount  shown  to 
be  due  by  them,  and  in  this  amount  was  in- 
cluded the  $2,000  which  was  due  by  her  co- 
guardian,  Curtis  E.  Gresham.  The  suit  was 
brought  for  the  construction  of  the  will,  had 
only  remote  connection  with  the  guardian- 
ship account^  and  no  provision  whatever  was 
made  in  the  decree  for  the  settlement  of  the 
prior  lien  of  $3,000  which  rested  upon  the 
property.  Just  what  the  decree  did  mean,  so 
far  as  it  affected  the  rights  of  this  infant, 
may  not  be  dear ;  but  the  thea  guardian  did 
not  construe  it  either  as  having  any  effect 
whatever  upon  the  title  to  the  property,  or  as 
the  basis  of  a  credit  upon  his  guardianship 
account  The  $2,000  involved  was  his  per^ 
sonal  obligation,  which  has  never  been  sat- 
isfied. 

We  must  not  forget  that  the  issue  here 
involved  Is  whether  the  Bonding  Company 
or  the  Surety  Company  is  primarily  liable  for 
the  balance  due.  We  do  not  now  inquire  as 
to  the  default,  if  any,  of  the  second  guardian, 
Cockrell,  and  tbe  consequent  liability  of  the 
Surety  Company,  because  the  primary  liabil- 
ity for  the  loss  which  was  then  apparent  rests 
upon  Gresham  and  his  surety,  and  until  his 
account  is  settled  and  the  assets  with  which 
he  is  properly  chargeable  are  accounted  for 
to  Cockrell,  the  new  guardian,  in  whole  or 
In  part,  the  liability  of  his  surety,  the  Surety 
Company,  as  between  it  apd  the  Bonding 
Oompanyi  for  the  defaults  of  Cockrell,  the 
second  guardian,  if  they  exist,  does  not  at- 
tach. Whatever  their  responsibility  to  the 
infant  may  be,  they  have  incurred  no  obli- 
gation to  the  former  guardian  and  his  surety, 
which  relieves  them  of  their  liability  pre- 
viously incurred,  and  never  discharged. 

As  stated,  Gresham,  the  guardian,  owed 
his  mother,  his  cogruardian,  $2,000,  and  had 
secured  it  by  a  second  lien  on  the  real  estate, 
and  this  debt,  which  he  alleged  belonged  to 
the  infant,  still  remains  unpaid.  Gresham*s 
surety,  the  Bonding  Company,  is  here  claim- 
ing that  Coders  and  his  i^urety,  the  Surety 
Company,  should  be  held  accountable  for  the 
loss  of  a  debt  which  its  principal,  Gresham, 
owed  to  his  ward  and  has  never  paid.  The 
Bonding  Company,  surety,  is  pleading  the  de- 
fault of  its  own  principai  and  his  failure  to 
account  for  funds'  for  which  it,  the  B<Hiding 
Company,  assumed  responsibility.  This 
Washington  dty  property  was  sold  to  satisfy 
the  debt  of  the  prior  lienor  after  the  new 
guardian  had  been  appointed,  as  the  result  of 
which  Gresham's  wife  ultimately  acquired 
th^  legal  title  theretOi  and  it  was  made  sub- 
ject to  two  new  liens  for. similar  amounts 
and  priorities,  respectively,  that  is,'  a  first 
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lien  of  $3,000  and  a  second  lien  of  $2,000,  and 
Gresham  sent  the  note  of  his  wife  for  $2,000, 
secured  by  this  second  lien,  to  Cockrell  in 
response  to  his  request  for  settlement,  who 
declined  to  accept  it  without  the  approval  of 
court.  The  property  was  again  sold  several 
years  afterwards,  and  did  not  yield  enough 
to  pay  anything  upon  this  second  lien,  and 
the  substituted  debtor,  the  wife  of  Gresham, 
denies  her  liability  for  the  amount  under  a 
statute  of  the  District  of  Columbia. 

The  only  other  effort  at  a  settlement  made 
by  Curtis  Gresham  was  the  sending  to  Cock- 
rell of  nine  other  notes  of  his  wife,  aggre- 
gating $960,  secured  upon  certain  lots  in  the 
District  of  •Columbia,  which  were  already 
subject  to  a  prior  lien  for  $450.  Nothing 
whatever  has  been  realized  on  these  notes, 
most  of  the  lots  have  been  sold  to  satisfy  the 
prior  lien,  and  the  record  shows  that  these 
notes  never  had    any  substantial  value. 

[2]  There  is  much  confusion  and  conflict  lo 
the  testimony,  but  there  can  be  little  doubt 
about  the  facts  stated.  These  facts  are  con- 
trolling, and  fully  Justify  the  decree  under 
review.  As  between  different  and  several 
sureties  on  successive  guardianship  bonds, 
there  can  be  no  liability  upon  the  surety  for 
the  second  guardian  on  the  second  bond  until 
there  has  been  a  settlement  and  ddlvery  to 
its  principal  of  the  assets,  or  some  part  of 
them,  for  which  the  first  guardian  was  then 
liable.  He  and  his  surety  must  remain  pri- 
marily liable  therefor  until  his  obligation  is 
discharged.  The  second  guardian  and  his 
surety  are  responsible  for  any  loss  occa- 
sioned the  ward  for  his  own  neglect  of  duty, 
but  cannot,  under  such  a  bond  as  this,  be 
held  to  have  assumed  the  accrued  liability  of 
the  surety  on  the  first  bond  for  the  continued 
default  of  the  first  guardian. 

As  re^ionaive  to  the  daim  that  the  new 
guardian  appointed  by  the  circuit  court  of 
Fairfax  cpunty,  Va.,  should  have  taken 
charge  of  and  collected  the  rents  of  the 
property  In  Washington,  D.  C,  this  from 
Story  on  Conflict  of  Laws  (8th  Ed.)  {  604, 
is  pertinent: 

"There  is  no  question  whatsoever  that,  ac- 
cording to  the  doctrine  of  common  law,  the 
rights  of  foreign  guardians  are  not  admitted 
over  immovable  property  situate  in  other  conn* 
tries.  Those  rights  are  deemed  to  be  strictly 
territorial,  and  are  not  recognised  as  having 
any  influence  upon  such  property  in  other  conn- 
tries,  whose  systems  of  Jurisprudence. embrace 
different  regulations  and  require  different  du- 
ties and  arrangements.  No  one  has  ever  sup- 
posed that  a  guardian,  appointed  in  any  one 
state  of  this  Union,  had  any  right  to  receive 
the  profits,  or  to  assume  the  possession,  of  the 
real  estate  of  his  ward  in  any  other  state,  with- 
out having  received  a  due  appointment  from, 
the  proper  tribunals  of  the  state  where  it  is 
situate.  The  case  falls  within,  the  weU-known 
principle  that  rights  to  real  property  can  be 
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acquired,  changed,  and  lost  only  according  to 
the  law  rei  sitas." 

Dickinson  v.  Hoomes,  8  Grat  (49  Va.)  379, 
recognizes  the  same  doctrine. 

In  Clendennlng  v.  Conrad,  91  Va.  419,  21 
S.  E.  818,  it  is  said  that  the  general  rule  is 
that  a  guardian  cannot  be  sued  out  of  the 
Jurisdiction  in  which  he  qualifies,  and  that 
his  powers  are  strictly  local. 

In  Contee  v.  Lyons,  8  Mackey  (19  D.  C.) 
207,  it  is  held  that  the  high  court  of  chancery 
of  Maryland  had  no  Jurisdiction  to  appoinf 
a  trustee  to  convey  real  estate  in  the  Dis- 
trict of  Columbia,  and  that  the  decree  ap- 
pointing him  is  a  nullity. 

It  hardly  needs  any  citation  to  sustain  this 
general  proposition,  but  those  who  may  be 
curious  on  the  subject  will  find  these  cases 
Instructive:  Pohidexter  v.  Burwell,  82  Va. 
512;  Gibson  v.  Burgess,  82  Va.  660;  Wimer 
V.  Wimer,  82  Va.  890,  6  S.  B.  636,  8  Am.  St 
Rep.  126;  Hotchkiss  v.  Middl^auf,  96  Va. 
649,  82  S.  Bw  646,  43  L.  R.  A.  806;  Proctor  v. 
Proctor,  215  lU.  275,  74  N.  B.  145,  69  L.  R. 
A.  673,  note^  106  Am.  St  Rep.  168,  2  Ann. 
Cas.  819;  Brine  v.  Hartford,  etc,  Ins.  Go.,  96 
U.  S.  627,  24  14.  Bd.  86L 

It  was  said  in  argument  that  the  trial 
court  was  of  opinion  that  the  decree  referred 
to  was  null  and  void  because  the  guardian 
ad  litem  of  the  infant  defendant  was  also  the 
commifisl(Hier  who  made  the  veport  upon 
whiish  the  decree  was  based,  and  the  case  of 
Cole  V.  Johnson,  53  Miss.  94,  Is  dted  as  show- 
Ing  that  this  was  error.  It  is  true  that  in 
that  case  the  court  declined  to  reverse  upon 
that  ground,  but  in  that  connection  it  is  said 
that,  inasmuch  as  it  might  become  the  duty 
of  the  guardiaji  ad  litem  to  except  to  the  ac- 
count returned  by  himself  as  commissioner, 
it  is  bad  practice  to  appoint  the  same  person 
to  both  positlona.  In  Virginia  it  has  been 
held  that  an  attorney  employed  in  a  dause 
is  not  a  competent  commissioner  to  take  an 
account  ordered  in  that  cause,  because  a  com- 
missioner acts  in  a  Judicial  capacity.  Fay- 
ette Land  Co.  v.  Louisville,  etc.,  R.  Co.,  93 
Va.  274,  24  S.  B.  1016. 

In  Dillard  v.  Krise,  86  Va.  414,  10  S.  BL 
430,  it  is  said  that: 

"The  fifth  exception  to  the  report  is  upon  the 
ground  that  it  appears  upon  its  face  to  have 
been  made  by  one  who  is  a  creditor  and  a  party 
to  the  suit.  As  sucb,  though  he  is  a  commis- 
sioner of  the  court,  he  is  incompetent  to  make 
a  report  in  the  cause.  Simmons  v.  Lyles,  27 
Grat  (68  Va.)  922,  928.  In  Bowers  v.  Bow- 
ers, 29  Grat  (70  Va.)  697,  this  court  decreed 
that  an  attorney  employed  in  a  cause  Is  not 
a  competent  commistdoner  to  take  an  account 
ordered  in  the  cause*  No  Judge  would  sit  in 
a  cause  wherein  he  was  interested  or  a  credi- 
tor; and  a  commissioner  of  accounts  is  a  quasi 
Judicial,  character,  and  if  the  law  does  not,  in 
terms,  disqualify  him  to  take  and  report  an 
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account  in  a  cause  wherein  he  is  a  party,  the 
spirit  of  it  does." 

[3]  As  to  that  decree,  while  we  cannot 
agree  that  it  is  null  and  void,  it  is  dear  that 
the  Judicial  position  of  the  commissioner  im- 
posed upon  him  duties  which  were  inconsist- 
ent with  the  obligations  which  had  been  as- 
sumed by  him  as  the  guardian  ad  litem  of 
an  infant  who  had  a  substantial  Interest  in 
his  report  as  commissioner.  The  guardian 
ad  litem,  himself  a  party  to  the  cause  and 
representing  the  infant,  standing  in  the  place 
of  the  infant,  who  is  also  a  party  to  the 
cause,  should  maintain  an  independent  posi- 
tion. His  flret  duty  being  to  protect  the 
rights  of  the  infant,  he  could  not  properly 
discharge  that  duty  and  at  the  same  time  be 
an  impartial  judge  as  between  the  infant  and 
those  having  conflicting  interesta  If  as  com- 
missioner he  decided  the  questions  involved 
against  the  infant,  his  duty  as  guardian  ad 
litem  would  require  him  to  except  to  his  own 
report,  and  then  his  disqualification  to  act 
in  either  capacity  would  be  manifest.  In 
this  case,  if  the  decree  had  been  appealed 
from  on  this  ground,  and  any  injury  shown, 
it  would  probably  have  been  reversed. 

Another  assignment  of  error  grows  out  of 
these  ciFcumstances:  In  1914,  before  the  in- 
stitution of  this  suit,  the  Bonding  Company 
determined  to  abandon  its  business  in  this 
state  and  reinsure  its  risks  in  the  Fidelity 
&  Deposit  Company  of  Maryland,  hereafter 
called  the  BHdelity  Company.  It  took  advan- 
tage of  the  statute  (Code  1919,  i  4217)  and 
withdrew  its  bonds  which  had  been  deposited 
with  the  treasurer  of  the  state  as  additional 
security  for  its  Virginia  policy  holders.  The 
decree  in  favor  of  the  plaintiff  is  against 
both  the  Bonding  Oompany  and  the  fidelity 
Company,  and  the  latter  company  assigns 
this  as  error.  The  ground  of  this  assignment 
is  that  the  contract  between  the  two  com- 
X)anles  is  purely  a  contract  of  reinsurance, 
and  that  there  is  no  privity  of  contract  what- 
ever between  the  complainant  and  the  Fideli- 
ty Company. 

[4]  It  may  be  regarded  as  settled  that  the 
general  rule  is  that  contracts  of  reinsurance 
are  merely  contracts  of  indemnity  of  the  in- 
surer, and  that  there  is  no  privity  between 
the  insured  policy*  holder  and  the  reinsuring 
company.  Among  the  recent  cases  are  Mos- 
eley  v.  Liverpool,  etc.,  Ins.  Co.,  104  Bliss. 
326,  61  South.  428 ;  Vial  v.  Norwich  Ins.  Oo., 
257  111.  355,  100  N.  E.  929,  44  L.  R.  A.  (N.  S.) 
317,  Ann.  Cas«  1914A,  1141;  Southwestern, 
etc.,  Ins.  Co.  v.  Stein  (Tex.  CUv.  App.)  180  S. 
W.  1165.  There  are,  however,  some  well- 
recognized  exceptions  to  this  general  rule, 
depending  upon  the  precise  terms  of  the  con* 
tract,  of  which  the  case  of  Johannes  v.  Phe- 
nix  Ins.  (io.,  66  Wis.  50,  27  N.  W.  414,  67 
Am.  Rep.  249,  is  an  illustration.  It  is  there 
said  that  the  contract  was  not  strictly  a  re- 


insurance contract  There  one  company,  the- 
Standard,  sold  and  turned  over  to  the  rein- 
suring company,  the  Phenix,  its  entire  busi- 
ness and  good  will  in  the  United  States,  to- 
gether with  a  large  amount  of  bonds  and 
other  property,  in  consideration  whereof  the 
Phenix  reinsured  all  the  risks  of  the  Stand- 
ard Company  upon  property  in  the  United 
States  and  agreed  that  all  losses  thereafter 
arising  under  the  Standard  policies  upon 
such  property  should  be  borne  by  the  Phenix 
(Ik)mpany,  and  should  be  paid,  satisfied,  and 
discharged  by  it,  and  it  was  held  that  a  poli- 
cy holder  could  sue  the  reinsuring  company 
at  law. 

In  Glen  v.  Hope  Mutual  Ins.  Co.,  56  N.  Y. 
379,  the  reinsuring  company  agreed  to  rein- 
sure the  retiring  company  on  all  risks  for 
which  its  policies  were  then  outstanding,  to 
assume  all  such  policies,  and  to  pay  to  the 
holders  thereof  all  such  sums  as  the  original 
company,  by  force  of  such  policies,  might  be- 
come liable  to  pay,  and  it  was  there  held  that 
a  policy  holder  could  sue  the  reinsuring  com- 
pany. 

The  exception  is  still  further  extended  in 
Shoaf  V.  Palentine  Ins.  Co.,  127  N.  C.  308, 
87  S.  E.  451,  80  Am.  St.  Rep.  804.  There  the 
reinsuring  company  agreed  to  assume  all  lia- 
bilities under  any  outstanding  policies  of  the 
reinsured  then  existing,  on  property  in  the 
United  States  and  Canada,  and  on  any  poli- 
cy, that  might  be  written  thereafter  by  the 
reinsured  for  the  benefit  of  and  under  the  di- 
rection of  the  reinsuring  company,  and  it  was 
expressly  provided  that  the  contract  should 
only  be  effective  as  between  the  companies, 
and  that  policy  holders  should  not  sue  the 
reinsuring  company.  It  was,  howeter,  held 
that  this  agreement  was  more  than  a  mere 
reinsuring  agreement,  and  that  the. policy 
holder  might  sue  the  reinsuring  company. 
Other  pertinent  cases  are  Barnes  v.  Hekla 
Fire  Ins.  Co.,  56  Minn.  38,  57  N.  W.  314,  45 
Am.  St.  Rep.  439  (note) ;  Ruohs  v.  Traders' 
Fire  Ins.  Ca,  111  Tenn.  406,  78  S.  W.  85,  102 
Am.  St  Rep.  790.  See,  also,  note  to  Traders' 
Ins.  Co.  V.  Aachen,  etc.,  Ins.  Co.,  150  CaL 
370,  89  Pac.  109,  8  L.  R.  A.  (N.  S.)  862. 

[6]  Coming  to  the  case  in  Judgment,  we 
find  that  the  Bonding  Company  applied  to 
the  State  Corporation  Commission  under  the 
statute  referred  to  for  leave  to  withdraw 
its  assiets  from  this  state.  That  statute  spe- 
cifically requires  the  reinsuring  company  to 
assume  the  risks  of  the  retiring  company. 
I  While  the  contract  here  involved  does  not 
contain  appropriate  language  to  indicate  that 
it  is  anything  more  than  a  mere  reinsuring 
contract,  at  the  same  time  under  it  both  com- 
panies have  invoked  and  received  the  advan- 
tages afforded  them  by  the  Virginia  statute. 
They  must  therefore  be  presumed  to  have 
assumed  the  burdens  thereby  imposed,  and 
to  have  contracted  with  reference  to  that- 
statute.     Having  withdrawn  the  assets  of 
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the  Bonding  Ckimpany,  so  as  to  put  them  6e- 
jond  the  reach  of  its  Virginia  policy  holders, 
and  the  Fidelity  Company  having  received 
the  valuable  considerations  contemplated  by 
the  transfer  to  it  of  the  Bonding  Company's 
entire  Virginia  business,  it  cannot  escape  the 
consequences  which  are  imposed  by  the  stat- 
ute, which  should  be  read  into  the  contract. 
Thus  construed,  the  contract  comes  within 
the  reason  of  the  cases  which  hold  the  rein- 
suring company  directly  liable  to  the  assur- 
ed, and  is  not  a  mere  reinsurance  contract. 

There  are  other  cases  in  which  it  is  held 
that  one  cannot  sue  another  at  law  who  has 
assumed  the  obligation  of  the  original  debtor, 
because  of  the  lack  of  privity ;  but  the  rule 
has  been  criticized  and  should  not  be  ex- 
tended. 

[6]  We  have  referred  to  the  question  as 
though  the  complainant  were  suing  at  law. 
Perhaps  this  was  unnecessary,  for  the  as- 
signment is  without  merit  for  another  rea- 
son. This  is  a  suit  in  equity,  and  it  is  the 
boast  of  equity  that  it  requires  all  parties 
in  interest  to  be  impleaded,  so  as  to  avoid 
delay  and  a  multiplicity  of  suits.  It  hastens 
to  "put  the  saddle  upon  the  right  horse."  It 
would  be  a  reproach  to  the  law  in  a  case  like 
this  tp  require  the  beneficiary,  after  having 
established  the  liability  of  the  Bonding  Oom- 
pany,  which  has  removed  its  assets  from  this 
state,  thereafter  to  pursue  the  Fidelity  Com- 
pany in  another  suit,  if  it  should  become  nec- 
essary and  she  should  be  so  advised.  Equity 
abhors  such  useless  circuity.  As  under  its 
reinsuring  contract  and  the  statute  the  Fi- 
delity Company  is  ultimately  responsible  for 
this  liability,  the  court  rightly  decreed 
against  it 

[7]  The  complainant  alleges,  by  way  of 
cross-error,  that  the  court  erred  in  not  hold- 
ing the  new  guai^dian  responsible  for  com- 
pound interest  upon  the  amount  decreed  in 
her  favor.  This  is  based  upon  the  idea  that 
the  new  guardian  ought  long  ago  to  have 
sued  the  first  guardian  and  the  Bonding 
Company  for  a  settlement,  and  assumes  that, 
if  he  had  so  sued,  he  would  have  recovered 
the  amount  due,  and  hence  would  be  liable 
as  guardian  for  compound  interest  thereon 
from  the  time  he  received  it  or  should  have 
received  it  We  cannot  accede  to  this  view. 
There  is  nothing  in  the  record  from  which 
we  can  estimate  the  time  when  the  new 
guardian  would  have  recovered,  if  he  had 
been  more  vigilant  nor  what  disposition  he 
would  have  made  of  the  funds,  had  he  been 
successful.  Under  the  circumstances  of  this 
case,  he  should  not  be  held  responsible  for 
interest  upon  an  amount  which  he  has  never 
received. 

We  are  of  opinion  to  atHrm  the  decree. 

Affirmed. 


SIMS,  J.,  absent 
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(Supreme   Court  of   Appeals  of  Virginia. 
June  10,  1920.) 

1.  Equity  ^=»23g— Allegations  of  bill  accepted 
as  true  on  demurrer. 

Allegations  of  bill  must  be  accepted  as  true 
on  demurrer. 

2.  Mortgaaes  ^=s>38 (2)— Convincing  proof  neo- 
essary  to  show  abeointe  deed  in  fact  a  mort- 
gage. 

The  presumption  is  that  a  conveyance  is 
what  it  purports  to  be  on  its  face,  and  clear 
and  convincing  proof  is  required  to  prove  that 
deed  absolute  in  form  is  in  fact  merely  a  mort- 
gage. 

3.  Mortgages  €=»37(2)-*Ab8oluto  deed  may  bo 
shown  by  parol  to  be  mortgage. 

What  appears  to  be  an  absolute  conveyance 
may  in  equity  be  shown  by  sufficient  parol 
evidence  to  be  only  a  security  for  a  deed. 

4.  IMortgages  ^=933(3)— AVsolu to  deed  held  a 
mortgage,  entitling  grantor  to  reconveyance. 

Where  deed  absolute  on  its  face  was  ex- 
ecuted under  grantee's  parol  agreement  to  re* 
convey  on  grantor's  repayment  of  advances 
made  to  grantee,  the  deed  wac^  fact  merely  a 
mortgage,  entitling  grantor  to  a  reconveyance 
upon  repayment  of  indebtedness  to  grantee;  the 
agreement  to  reconvey  being  valid  and  enforce- 
able as  between  the  parties. 

5.  Mortgages  ^==>297— Deed  Intended  as  mort- 
gage becomes  absolute,  where  time  for  re- 
payment was  allowed  to  expire  with  that  in- 
tent. 

Where  a  deed  absolute  in  form  is  executed 
as  security  for  advances  made  to  grantor  by 
grantee,  under  grantee's  alpreement  to  recon- 
vey on  repayment  of  advances  by  grantor  with- 
in specified  time,  the  deed  becomes  absolute  in 
fact,  if  both  parties  allow  that  time  to  expire 
with  the  purpose  on  the  part  of  both  to  treat 
the  deed  as  absolute. 

Appeal  from  Hustings  Court  of  Richmond. 

Bills  by  Joseph  EL  Eggleston  against  George 
M.  Eggleston  and  others.  Prom  decrees  ren- 
dered, sustaining  demurrers  to  bills,  com- 
plainant appeals.  Decree  reversed,  demur- 
rers overruled,  and  cause  remanded,  with  di-^ 
rections. 

T.  Justin  Moore,  of  Richmond,  for  appel- 
lant 

W.  D.  Miller,  of  Richmond,  and  J.  P.  Flan- 
agan, of  Welch,  W.  Va.,  for  appellees. 


KELLT,  P.  This  appeal  brings  before  us 
three  decrees,  which  respectively  sustained 
demurrers  to  an  original  and  two  amended 
bill&  Under  circumstantial  variations,  each 
of  the  bills  stated  substantially  the  same 
case.  The  material  facts  alleged,  abbreviated 
from  the  fuller  and  more  detailed  statements 
in  the  bills,  are  as  follows: 


^s9For  other  cases  see  same  topie  and  KBT-NUMBBR  in  aU  Key-Numbered  Dl^ssts  and  Indexes 
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Tbe  complainant,  Joseph  E.  Eggleston,  In 
1912  purchased  a  house  and  lot  in  South  Rich- 
mond, which  he  has  since  occupied  as  a  resi- 
dence. When  he  bought  this  property  there 
was  a  deed  of  trust  upon  it,  which  he  renew- 
ed, and  which  he  will  be  able  to  further  re- 
new and  extend,  provided  he  does  not  lose 
control  of  the  title  by  reason  of  the  matters 
against  which  he  seeks  relief  in  this  suit 

Prior  to  June  4,  1917,  the  complainant  had 
failed  or  been  unable  to  pay  certain  taxes  and 
other  claims  properly  chargeable  against  the 
property,  amounting  to  about  $1^200,  and  on 
that  date  he  and  his  wife,  by  deed  duly  ex- 
ecuted and  recorded,  conveyed  the  property  to 
one  Nannie  M.  Baker,  subject  to  the  deed  of 
trust  above  mentioned.  This  conveyance  ap- 
peared on  its  face  to  be  a  deed  of  bargain  and 
sale,  but  the  real  consideration  therefor  was 
an  agreement  on  the  part  of  Baker  to  pay  or 
provide  the  funds  with  which  to  pay  the 
aforesaid  taxes  and  other  charges,  and  to 
hold  the  title  merely  as  security  for  a  rea- 
sonable time,  estimated  at  three  or  four 
years,  in  order  to  give  the  complainant  time 
and  opportunity  to  reimburse  her  for  the 
funds  to  be  thus  advanced  on  his  account.  If 
the  compIainan^  failed  within  the  time  afore- 
said to  reimburse  her,  then  the  said  Baker 
was  to  become  the  absolute  owner  of  the 
property  without  any  foreclosure  proceedings, 
.  the  trouble  and  expense  of  which  she  desired 
to  avoid. 

The  purpose  of  this  arrangement,  as  fully 
understood  and  agreed  upon  by  both  parties, 
was  to  satisfactorily  secure  Baker,  and  to 
enable  the  complainant  to  pay  debts  which 
were  then  pressing  him,  and  at  the  same  time 
to  hold  onto  his  home,  if  he  could  within  the 
time  contemplated  repay  the  advances  thus 
secured.  The  fair  market  value  of  the  prop- 
erty did  not  exceed  the  amount  of  the  orig- 
inal deed  of  trust,  by  which  it -was  still  in- 
cumbered, plus  the  advances  to  be  made  by 
Baker ;  but  the  complainant  did  not  wish  to 
sell  his  home  at  that  aggregate  price  if  he 
could  avoid  it,  and  Baker  was  not  willing  to 
take  it  as  security,  except  in  the  form  and 
under  the  arrangement  above  set  out 

Shortly  after  the  above  agreement  was 
reached,  and  the  deed  executed  and  recorded, 
Baker  informed  the  complainant  that  she 
found  it  impracticable  and  undesirable  to  ren- 
der performance  on  her  part ;  and  thereupon 
it  was  mutually  agreed  between  her  and  the 
complainant  and  his  brother,  George  M.  Eg- 
gleston, the  latter  knowing  all  the  facts  here- 
inbefore set  out,  that  the  property  should  be 
conveyed  by  Baker  to  George  M.  Eggleston, 
who  was  to  simply  step  into  her  shoes  and 
take  the  property  exactly  as  she  had  taken  it. 

The  conveyance  was  accordingly  made  by 
Baker  to  George  M.  Eggleston,  and  (quoting 
now  literally  from  the  bill)  it  was  then — 

"distinctly  understood  and  agreed  between  com- 
plainant and  his  brother,  the  defendant  George 


,M.  Eggleston,  Just  as  it  bad  been  understood 
and  agreed  between  the  complainant  and  Nan- 
nie M.  Baker,  that  the  consideration  for  the 
conveyance  was  the  agreement  on  the  part  of 
George  M.  Eggleston  to  pay  certain  debts  of 
complainant,  partly  taxes  and  other  charges 
against  the  property,  all  of  which  amounted 
to  about  twelve  hundred  dollars  ($1,200),  and 
that  the  said  George  M.  Eggleston  should  hold 
title  to  the  said  property  merely  as  security 
for  the  advance  to  be  made  by  him,  for  a 
reasonable  time,  which  reasonable  time  it  was 
understood  would  probably  be  three  or  four 
years,  and  that  he  would  thus  give  complain- 
ant reasonable  time  and  opportunity  to  reim- 
burse the  said  George  M.  Eggleston  all  amounts 
advanced  or  expended  by  him  on  the  property 
or  in  payment  of  the  debts  of  your  complain- 
ant, and  that,  if  and  as  soon  as  your  complain- 
ant did  become  able,  he  must  repay  to  the  said 
George  M.  Eggleston  all  advances  and  ex- 
penditures which  had  been  made  by  the  said 
George  M.  Eggleston  in  the  payment  of  the 
debts  of  your  complainant  and  on  the  upkeep 
of  the  property,  and  that  he  would  thereupon 
become  entitled  to  a  reconveyance  of  the  said 
property  by  the  said  George  M.  Eggleston  with- 
out payment  of  any  further  consideration.  It 
was  fully  realized  and  understood  by  the  par- 
ties to  said  agreement  that  the  fair  market 
value  of  the  property  was  not  in  excess  of 
the  amount  of  indebtedness  secured  by  the 
first  deed  of  trust,  and  the  amount  of  debts 
which  the  said  George  M.  Eggleston  agreed  to 
pay,  and  that  the  said  agreement  find  arrange- 
ment was  really  for  the  benefit  of  your  com- 
plainant's creditors;  that  for  commercial  and 
marketable  purposes  your  complainant  would 
have  no  equity  left  in  the  property,  but  that 
the  property  did  have  a  peculiar  personal  value 
to  your  complainant,  since  it  had  been  his  home 
for  many  years,  and  it  was  the  desire  of  him- 
self and  his  wife  to  continue  to  make  the  prop- 
erty their  permanent  home.'* 

[1]  Without  setting  out  in  full  the  farther 
allegations  of  the  bill,  it  is  sufildent  for  the 
purposes  of  this  opinion  to  say  that,  taking 
them  to  be  true,  as  we  must  upon  the  de- 
murrer, they  show  that  George  Bi.  Eggleston 
procured  and  made  certain  advances  on  the 
indebtedness;  that  he  many  times  subse- 
quently discussed  and  always  recognized  the 
alleged  arrangement,  and  his  obligation  to  re- 
convey  the  property  in  accordance  therewith, 
until  on  or  about  January  15,  1919,  when  the 
complainant  became  able  to  repay  the  ad- 
vances, and  so  notified  George  M.  Eggleston, 
who  thereupon  submitted  to  him  a  statement 
purporting  to  show  the  amount  to  be  repaid ; 
that  this  statement  contained  one  or  more 
palpable  errors  against  the  complainant; 
that,  being  unable  to  agree  on  the  true 
amount,  the  matter  was  submitted  to  three 
arbitrators,  to  all  of  whom  €reorge  &£.  Eggles-* 
ton  admitted  that  he  held  the  property  for 
the  complainant,  and  was  bound  to  reconvey 
it  in  accordance  with  the  understanding  and 
agreement  hereinbefore  set  out;  that  the 
arbitrators  unanimously  found  in  rabstantial 
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accord  with  the  statement  of  account  as  con- 
tended for  by  the  complainant ;  that  the  com- 
plainant then  offered,  and  has  ever  since 
been  ready,  willing,  and  able,  to  settle  in  ac- 
cordance with  the  findings  of  the  arbitrators, 
and  is  now  ready  to  do  so,  or  to  pay  into 
court  any  amount  which  the  court  may  de- 
clare to  be  due  from  him  under  the  agree- 
ment and  understanding  of  the  parties ;  that 
after  the  award  of  the  arbitrators  had  been 
announced  the  said  George  M.  Eggleston  and 
his  wife  executed  a  deed  to  complainant  for 
the  property,  but  declined  to  deliver  it,  ex- 
cept on  the  payment  by  complainant  of  a 
sum  named  in  excess  of  the  true  balance; 
that  George  M.  Eggleston,  from  the  time  the 
property  was  conveyed  to  him  down  to  the 
present  time,  has  insisted  that  he  did  not  de- 
sire any  profit  from  the  transaction,  and  yet 
declines  to  reconvey  the  property  unless  and 
until  the  complainant  shall  pay  to  him  an 
arbitrary  sum  in  excess  of  the  true  balance 
due,  and  refuses  to  give  any  account  for  the 
dilTerence  between  the  sum  he  demands  and 
the  smaller  sum  fixed  by  the  award  of  the 
arbitrators ;  that  George  M.  Eggleston  is  in- 
solvent, and  is  offering  to  sell,  and  unless  re- 
strained by  injunction  probably  will  sell,  the 
property  involved  to  an  innocent  purchaser, 
'so  that  complainant  will  sustain  an  irrepa- 
rable loss. 

No  grounds  of  demurrer  were  filed,  and  the 
record  is  here  simply  upon  the  original  and 
amended  bills,  the  demurrers  thereto,  and  the 
several  decrees  sustaining  the  demurrers. 
The  last  of  these  was  final  and  dismissed  the 
bill.  An  injunction  was  awarded  upon  the 
original  bill,  restraining  George  M.  Eggles- 
ton from  selling  the  property,  and  this  In- 
junction was  never  dissolved,  and  remains  in 
force  under  the  suspension  order  below  and 
supersedeas  awarded  by  this  court  There 
has  been  no  appearance  here  for  the  appellee, 
and  the  case  was  submitted  to  us  ex  pai^te  on 
the  petition  and  brief  of  the  appellant 

[2,  3]  We  are  of  opinion  that  the  demurrers 
should  have  been  overruled.  The  presump- 
tion in  cases  of  this  kind  is  that  a  conveyance 
is  what  it  purports  to  be  upon  its  face,  and, 
in  order  to  prove  that  a  deed  absolute  in 
form  is  in  fact  merely  a  mortgage,  clear  and 
convincing  proof  is  required.  But  it  is  equal- 
ly well  settled  that  what  appears  to  be  an  ab- 
solute conveyance  may  in  equity  be  shown  by 
sufficient  i>arol  evidence  to  be  only  a  security 
for  a  debt.  This  proposition,  as  Judge  Whit- 
tle said  in  Holladay  v.  WUlis,  101  Va.  274, 
278,  43  S.  E.  616,  617,  "is  too  well  settled  to 
require  either  discussion  or  citation  of  au- 
thority to  sustain  it." 

[4,  6]  The  facts  alleged  in  the  biU,  admitted 
by  the  demurrer,  clearly  and  unequivocally 
make  out  a  case  in  which  tlie  conveyance,  not- 
withstanding its  form,  was  intended  only  as 
a  security  for  future  advances  then  agreed 


upon  and  thereafter  made.  These  advances 
constituted  a  personal  indebtedness  from  Jo- 
seph E.  to  George  M.  Eggleston,  with  the 
deed  as  security.  No  rights  of  creditors  or 
subsequent  purchasers  have  intervened,  and 
as  between  the  parties  the  arrangement  thus 
established  was  valid  and  enforceable.  1 
Jones  on  Mortgages  (5th  Ed.)  §§  364-368. 
George  M.  Eggleston  had  the  right  to  enforce 
the  indebtedness  thus  arising  against  Joseph 
E.  Eggleston  personally,  or  against  the  prop- 
erty, or  both ;  and,  in  turn,  Joseph  B.  Eggles- 
ton had  the  right  to  pay  the  same  and  there- 
by redeem  the  property  and  entitle  himself  in 
equity  to  a  reconveyance  of  the  title.  1 
Jones  on  Mortgages  (5th  Ed.)  §§  265,  268,  324 ; 
19  R.  O.  L.  p.  261,  §  29;  Id.  p.  265,  |  33; 
27  Cyc  1029.  That  part  of  the  agreement 
which  provided  that  the  deed  should  be  ab- 
solute, if  Joseph  E.  Eggleston  failed  to  repay 
the  advances  within  the  time  contemplated  by 
the  parties,  would  have  become  effective  if 
both  parties  had  allowed  that  time  to  expire 
with  the  purpose  on  the  part  of  both  to  treat 
the  deed  as  absolute.  1  Jones  on  Mortgages 
(5th  Ed.)  i  838. 

The  decrees  complained  of  will  be  reversed, 
the  demurrers  overruled,  and  the  cause  re- 
manded for  further  proceedings,  to  be  had 
herein  consistent  with  the  views  expressed  in 
this  opinion. 

Reversed. 


cm  Va.  841) 
HILL'S  ADM'RS  et  al,  v.  HILL  ot  al. 

(Supreme  Court  of  Appeals  of  Virginia. 
June  10,  1920.) 

1.  Wills  ^=5>767— When  ademption  Is  dependent 
on  Intention  of  testator. 

Where  there  is  a  total  loss  or  deatmctlon 
of  the  thing  bequeathed,  the  intention  of  the 
testator  as  to  whether  there  is  an  ademption  is 
not  material,  for  in  such  case  the  ademption  re- 
sults because  the  testator  does  not  have  any 
power  at  his  death  to  dispose  of  the  subject, 
but  a  mere  change  of  the  name  and  form  of  the 
thing  bequeathed  or  a  change  in  the  character 
of  the  security  bequeathed  will  not  necessarily 
work  an  ademption,  and  the  result  may  in  such 
cases  depend  upon  the  testator's  intention. 

2.  Wills  i&=>UO,  441,  443— Effect  will  be  given 
to  apparent  particular  Intent. 

The  intention  of  testator  must  be  gathered 
from  the  words  actually  used  in  the  will,  but  a 
plain,  general  purpose  will  not  be  subordinated 
to  an  apparent  particular  intent,  and  the  mean- 
ing of  a  single  clause  will  be  construed  from 
the  circumstances  under  which  the  words  there- 
of were  used,  the  relationship  of  the  testator  to 
the  beneficiary,  and  the. general  testamentary 
scheme  as  disclosed  by  a  view  of  the  whole  in- 
strument. 

3.  Wills  <^753— Legaeles  will  not  be  oonstrued 
as  spedflo  nnless  dearly  so  Intended. 

Court  win  not  construe  legacies  as  specific 
unless  they  are  clearly  so  intended,  especially 
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where  to  hold  would  result  in  an  inequality 
among  those  whom  the  testator  would  naturally 
be  expected  to  treat  with  equality. 

4.  Wills  ^=»767»Ldoaoy  held  general,  and  not 
speciflo. 

Where  testatrix  divided  the  bulk  of  her  es- 
tate into  four  principal  parts  of  substantially 
equal  amounts  for  the  benefit  of  three  sons  and 
the  children  of  the  deceased  son,  giving  to  the 
children  of  such  deceased  son  a  debt  for  cer- 
tain amount  due  her,  together  with  an  amount 
in  cash  equivalent  to  difference  between  a^H^t 
of  such  debt  and  the  amount  of  legacies  giv^n 
other  children,  a  subsequent  collection  of  sue 
debt  by  testatrix  and  investment  of  proceeds 
in  a  certificate  of  deposit  did  not  work  an 
ademption;  the  legacy  being  general,  and  not 
specific. 

5.  Evidence  ^=>46l  (I)— Parol  evidence  of  prac- 
tical construction  of  eontraot  by  parties  ad- 
missibie. 

In  contracts  and  conveyances  inter  vivos,  it 
is  competent  to  introduce  parol  proof  to  show 
the  practical  subsequent  construction  which  the 
parties  themselves  have  placed  upon  the  written 
instrument  in  question. 

6.  Wills  ^=s>486— Parol  evidence  as  to  testa- 
tor's conduct  subsequent  to  execution  of  will 
admissible. 

Parol  evidence  as  to  conduct  of  testator 
subsequent  to  execution  of  will  is  admissiUe 
on  the  construction  of  the  will. 

Appeal  from  Circuit  Oourt,  Halifax 
County. 

Suit  by  Mary  G.  Hill  and  others  against 
John  R.  Hiirs  administrators  and  others. 
Decree  for  complainants,  and  defendants  ap- 
peal.   Affirmed. 

McEinney  &  Settle,  of  South  Boston,  and 
M.  B.  Booker,  of  Houston,  for  appellants. 

Jas.  H.  Guthrie,  of  South  Boston,  for  ap- 
pellees. 

KELLY,  P.  This  appeal  Involves  the  con- 
struction of  the  second  clause  of  the  will 
of  Mrs.  Mary  A.  Hill,  which  is  as  follows: 

"2nd.  I  give  and  bequeath  to  the  children  of 
my  son,  A.  P.  Hill,  the  debts  due  by  him  and 
which  are  secured  by  a  vendor's  lien  retained 
in  the  deed  of  conveyance  made  to  him  by  Mar- 
garette  S.  Turpen  and  duly  recorded  in  the 
proper  office  of  the  city  of  Louisville,  Ken- 
tucky, conveying  to  him  a  lot  of  land  with  im- 
provements thereon  situated  in  the  said  city, 
which  said  debts,  so  secured,  amount  in  the  ag- 
gregate to  the  sum  of  seventeen  hundred  dol- 
lars, $1,700.00,  principal,  and  which  have  been 
duly  assigned  and  transferred  to  and  are  now 
held  by  me.  I  also  give  and  bequeath  to  the 
said  children  the  sum  of  three  hundred  dollars, 
$300.00,  to  be  paid  by  my  executor  hereinafter 
named.  I  do  hereby  nominate  and  appoint  my 
sons  John  R.  Hill  and  T.  P.  Hill  testamentary 
guardians  of  the  said  children  and  request  that 
no  security  be  required  of  them  on  their  quali- 
fication as  such.  I  authorize  and  direct  said 
guardian  to  pay  to  any  of  the  said  children  as 


they  come  of  age  or  marry  their  respective 
shares  of  said  bequest  to  them  to  which  they, 
or  any  of  them,  may  be  entitled  to  on  their  ar- 
riving at  the  age  of  twenty-one  (21)  years. 
Should  any  of  the  said  children  die  before 
reaching  twenty-one  (21)  years  or  marriage, 
then  the  shares  to  which  they  would  have  been 
entitled  to  shall  be  equally  divided  among  the 
surviving  children. 

"I  desire  and  do  so  direct  that  the  said  guard- 
ians shall  keep  the  buildings  on  said  lot  of  land 
properly  insured,  the  premiums  to  be  paid 
from  the  money  coming  to  their  hands." 

The  will  was  written  In  1907,  and  the  tes- 
trix  died  in  1913.  In  the  meantime  Mrs. 
_  1  foreclosed  the  Hen  and  collected  the 
$17^  debt  mentioned  in  the  above  clause, 
but  presifrved  the  proceeds  in  the  form  of  a 
bank  certfAg^e  deposit.  After  her  death  a 
question  aroi^  between  the  residuary  lega- 
tees  and  the  children  of  A.  P.  Hilljis  to 
whether  the  collation  of  the  debt  by  the 
testatrix  to  her  lif\time  worked  an  adanp- 
tion  of  the  legacy  3?  ^^m  as  provided  in 
the  second  clause  of  nfc®  ^^^^'  _  ^- 

The  principal  questloA^  ^^  <^ase,  and  the 

one  to  which  the  arguS|?»<^  ^^^^^  ^^  ^^ 
exclusively  addressed,  is^^^<^®'  ^^^^  ^}^]^ 
bequest  in  the  second  clalP®  constituted  a 
specific  legacy.  If  it  did  cefestitute  such  a 
legacy,  there  may  still  be  solp®  auction  as 
to  the  effect  of  the  collectioA  ^'  ^"®  ^^^ 
If,  on  the  otter  hand,  the  beqlP®^^  is  to  be 
considered  as  either  a  general  iP^  ^  demon- 
strative legacy,  then  it  is  clear  V^^  ^  ^^' 
ceded  that  no  ademption  resultedL 

The  circuit  court,  "being  of  oj*^^*^  ^* 
accordtog  to  the  true  constructidl^  ®^  7*® 
last  will  and  testament  of  Mary  A.1  ™^  ^ 
ceased,  by  the  second  clause  thereo%vf7,®  "^ 
queathed  to  the  complainants,  the 
of  her  deceased  son,  A.  P.  Hill,  the  V'*™  °' 


$2,000,  and  that  the  sum  of  $1,700,  a 


tof 


?ts, 
in 
le 


said  bequest,  was  not  a  specific  legacyA^'  *^® 
debts  due  to  ber  from  the  estate  of  heS  ^^ 
deceased  son,  but  was  a  demonstratively^" 
acy,  that  is  to  say,  it  was  a  general  ifK^cy 
of  $2,000,  payable  out  of  the  genoral  a 
and  made  up  of  the  two  items  nam< 
said  second  clause  of  said  will,  but  with 
appropriation  as  to  the  sum  of  $1,700  th 
of,  of  the  said  debts,  amounting  to  that  su? 
due  to  her  from  the  estate  of  her  said  de 
ceased  son,  A.  P.  Hill,  as  a  primary  fund, 
for  the  satisfaction  of  said  legacy  to  that  ex- 
tent, and  was  not  adeemed  by  the  collection 
of  the  said  sum  of  $1,700  by  the  testatrix  in 
her  lifetime,"  entered  the  decree  accordingly 
in  favor  of  the  children  of  A.  P.  Hill,  from 
which  this  appeal  was  allowed. 

The  testatrix  had,  when  she  wrote  the  will, 
three  sons,  four  grandchildren  (the  benefl- 
claries  under  the  second '  clause),  and  three 
stepchildren.  Her  total  estate  was  wortli 
about  $9,000.  By  the  third  clause  of  her 
will  she  created  a  trust  fund  of  $2,000  for 
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the  benefit  of  one  son ;   by  the  fourth  clause .  essarlly  work  an  ademption,  and  the  result 

she  gave  to  the  three  stepchildren  $175  each, 

or  a  total  of  $525;    and  by  the  fifth  clause 

she  gave  the  residue  of  her  estate  to  the 

other  two  sons,  one  of  whom  she  designated 

as  her  executor.    It  thus  appears  from  the 


face  of  the  will  that  she  Intended  to  divide 
the  bulk  of  her  estate  into  practically  equal 
portions  of  $2,000  each,  giving  one  portion 
to  each  of  the  three  living  sons  and  one  to 
the  children  of  the  deceased  son  as  a  class. 

After  the  execution  of  the  will  the  testa- 
trix became  dissatisfied  with  the  $1,700  lien 
on  the  Louisville  property.  Subsequent  to 
the  death  of  her  son  A.  P.  Hill  In  February, 
1905,  his  wife  and  children  had  occupied 
the  property  as  a  home  for  a  few  months 
and  then  moved  to  Washington,  where  they 
were  livliSg  at  the  time  the  will  was  made. 
The  rents  of  the  property  were  not  satisfac- 
tory, the  repairs  were  expensive,  and  Mrs. 
Hill  enforced  the  lien  and  collected  the  debt 
with  the  full  acquiescence  of  her  son's  widow. 
A.  P.  Hill  appears  to  have  left  no  estate.  The 
widow  supported  herself  and  children  in 
Washington  by  keeping  boarders  and  room- 
ers. She  also  had  at  times,  before  the  Louis- 
ville property  was  sold,  been  called  on  to 
supplement  from  her  own  earnings  th6  rents 
therefrom  to  keep  up  the  interest  payable  to 
her  mother-in-law,  Mrs.  Mary  A.  Hill,  on 
the  $1,700  mortgage.  The  relations  between 
the  mother-in-law  and  the  daughter-in-law 
were  cordial  and  affectionate,  and  the  former 
was  greatly  devoted  to  and  concerned  about 
the  grandchildren*  From  the  sale  of  the 
property  Mrs.  Hill  realised  $1,792,  which 
was  paid  to  her  by  a  check  on  January  81, 
1910.  This  check  was  paid  on  February  8, 
1910,  through  the  First  National  Bank  of 
South  Boston,  and  on  the  same  day  she  re* 
celved  from  that  bank  a  certificate  of  deposit 
for  $1,722.  While  this  certificate  was  re- 
newed once  or  twice,  and  represented  at  the 
time  of  her  death  about  $40  more  than  the 
original,  she  kept  this  fund  Intact  in  the 
form  of  a  certificate  of  deposit  until  her 
death,  and  In  that  form  it  passed  to  her 
executor  and  was  collected  by  him  aa  a 
part  of  her  estate. 

[1]  We  need  not  decide  whether  the  ademp- 
tion of  a  specific  legacy  by  the  collection  of 
the  debt  bequeathed  can  be  made  to  depend 
upon  the  intention  of  the  testator.  The  au- 
thorities are  apparently  not  entirely  har- 
monious on  this  subject  It  is,  of  course, 
true  that,  in  case  of  total  loss  or  destruction 
of  the  thing  bequeathed,  the  intention  of  the 
testator  is  not  material;  for  in  such  a  case 
the  ademption  results  because  the  testator 
does  not  have  any  power  at  his  death  to  dis- 
pose of  the  subject.  But,  on  the  other  hand, 
it  would  seem  to  be  a  sound  rule  that  a  mere 
change  of  the  name  and  form  of  the  thing 
bequeathed,  or  a  mere  change  in  the  charac- 
ter of  the  security  bequeathed,  will  not  nec- 


may  in  such  cases  depend  upon  the  intention 
of  the  testator.  3  Mln.  Inst  611;  Skipwith 
V.  Cabell,  19  Grat  (60  Va.)  758,  795;  40 
Cyc.  1921 ;  1  Am.  ft  Bug.  Ency.  L.  (2d.  Ed.) 
625. 

Applying  these  principles,  if  we  treated  the 
gift  in  question  here  as  a  specific  legacy,  we 
might  reasonably  hold  that  no  ademption  was 
intended  and  none  effected  because  the  testa- 
tor evidently  preserved  the  original  invest- 
ment under  a  mere  change  of  form  in  the 
security,  and  did  not  intend  by  the  change  to 
divert  it  from  the  purpose  indicated  in  the 
second  clause  of  the  will. 

But  this  question  does  not  arise  if  the  gift 
be  treated,  as  we  think  It  should  be,  as  a 
general  or  demonstrative  legacy. 

[2]  If  there  were  nothing  else  in  the  case 
except  the  mere  fact  that  the  testator  gave  a 
specific  evidence  of  debt  and  afterwards  col- 
lected the  same,  then  we  would  have  a  spe- 
cific legacy  subsequently  adeemed.  2  Red- 
field  on  Wills,  p.  151 ;  40  Cyc.  1920 ;  Hood 
V.  Haden,  82  Va.  688,  699;  Walton  v.  Wal- 
ton, 7  Johns.  Ch.  (N.  Y.)  258,' 11  Am.  Dec. 
456,  45B.  But  we  are  not  here  confined  to 
such  a  narrow  view.  It  is  quite  true  that 
the  intention  of  a  testator  must  be  gathered 
from  the  words  actually  used  in  the  will, 
but  It  will  not  do  to  subordinate  a  plain  gen- 
eral purpose  or  plan  to  an  apparent  particu- 
lar intent,  or  to  isolate  the  words  of  a  single 
clause  from  the  circumstances  under  whldi 
they  were  used,  the  relationship  of  the  testa- 
tor to  the  beneficiaries,  and  the  general  tes- 
tamentary scheme  as  disclosed  by  a  view 
of  the  whole  Instrument  40  Cyc.  1393,  1413 ; 
Whittie  V.  Whlttie,  108  Va.  22,  60  S.  B. 
748.  Nor  must  we  forget  that  "uniform 
Justice  is  better  than  strict  consistency,"  es- 
pecially when  dealing  with  the  language  of 
a  will,  because  "the  testator  necessarily  con- 
fides his  meaning  to  an  Instrument  which 
courts  of  equity  are  sacredly  enjoined  to  In- 
terpret justly  as  between  him  and  thpse  he 
leaves  behind,  should  controversy  arise,  death 
having  closed  his  own  lips."  Schouler  on 
Willaand  Administration,  p.  529,  note  1. 

[3]  The  courts  will  not  construe  legacies 
as  specific  unless  they  are  clearly  so  intend- 
ed. Corbin  v.  Mills,  19  Grat  (60  Va.)  438, 
470;  Walton  v.  Walton,  supra.  In  the  lat- 
ter case  Chancellor  Kent  said: 


ar 


The  courts  are  so  desirous  of  construing  the 
bequest  general  that,  if  there  be  the  least  open- 
ing to  imagine  that  the  testator  meant  to  give 
a  snm  of  money,  and  referred  to  a  particular 
fund  only,  as  that  out  of  which  he  meant  it  to 
be  paid,  it  shall  be  const^ed  pecuniary,  so  that 
the  legacy  may  not  be  defeated  by  the  destruc- 
tion of  the  security.' 


»» 


And  this  rule  of  construction  is  to  be 
especially  regarded  where  to  hold  the  legacy 
specific  would  result  in  an  inequality  among 
those  whom  the  testator  would  naturally  be 
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expected  to  treat  with  equality.  These  prop- 
ositions are  familiar  and  well  settled.  18 
A.  &  E.  Enc  L.  (2d  Ed.)  p.  712 ;  2  Redfleld 
on  WiUs,  t  7,  p.  146  et  seq ;  40  CJya  1871, 
1872. 
In  the  text  last  cited  it  is  said: 

"Whether  a  legacy  is  general,  specific,  or  de- 
monstrative depends  entirely  on  the  intention 
of  the  testator,  and  so  the  expressed  purpose 
of  a  legacy  may  indicate  its  character.  In 
order  to  ascertain  the  testator's  trne  intention, 
it  is  proper  when  necessary  to  look  to  the 
other  parts  of  the  will  and  consider  evidence  of 
the  sarronnding  drcnmstances.  The  presump- 
tion being  that  the  testator  intended  equality 
among  the  objects  of  his  bounty,  a  legacy  is 
presumed  to  be  general,  unless  it  clearly  ap- 
pears to  be  speoific,  especially  where  it  is  of  a 
pecuniary  character,  and  the  burden  of  iden- 
tification of  a  specific  legacy  is  upon  the  lega- 
tee.** 

This  principle  and  rule  of  construction 
was  recognized  and  applied .  In  Corbin  ▼. 
Mills,  supra,  wherein  Judge  Joynes  used  the 
following  language  peculiarly  applicable 
here: 

"The  subsequent  collection  by  the  testator  of 
a  large  part  of  these  funds  did  not  have  the 
effeot  of  diminishing  the  provision  made  for 
Mrs.  Robinson  and  her  family,  as  it  would  if 
the  bequests  were  held  to  be  specific.  It  could 
hardly  have  been  the  intention  of  the  testator 
that  by  these  subsequent  collections  the  pro- 
vision made  for  this  branch  of  hit  family, 
which  seems  to  have  been  wholly  dependent 
upon  his  bounty,  should  be  diminished." 

[4]  We  have  here  a  case  in  which  the  tes- 
tatrix plainly  intended  to  divide  her  estate  in 
four  principal  parts  of  substantially  equal 
amounts  for  the  benefit,  respectively,  of  her 
three  sons  and  the  children  of  a  son  who  was 
dead.  She  made  up  the  $2,000  fund  for  the 
grandchildren  from  two  amounts,  $1,700  from 
the  Louisville  property  and  $300  from  her 
general  estate,  but  the  subsequent  directions 
as  to  the  time,  manner,  and  amounts  in  which 
the  total  sum  was  to  be  paid  to  these  chil- 
dren indicate  that  she  had  in  mind  a  definite 
pecuniary  provision  for  them,  and  this  pur- 
pose on  her  part  is  as  plainly  indicated  as 
if  she^had  expressed  it  in  so  many  wtrds. 
It  cannot  be  doubted  that  this  was  her  pur- 
pose. It  will  hardly  be  contended  that  the 
legacy  could  he  construed  as  specific  if  she 
had  simply  added  to  the  second  clause  some 
such  words  as  these: 

"I  make  this  arrangement  for  the  children  of 
my  deceased  son  in  order  that  they  may  share 
equally  with  my  living  sons  in  the  distribution 
of  my  estate."* 

She  did  not  in  fact  use  these  words,  but 
she  made  a  will  which,  when  viewed  as  a 
wholes  disclosed  that  this  was  the  meaning  of 
the  language  which  she  did  use. 

It  is  not  necessary  to  hold  that,  if  the  leg- 
acy were  clearly  specific,  the  care  with  which 
she  kept  the  fund  intact  until  her  death 


would  preyent  an  ademption  because  of  her 
intention  to  the  contrary.  As  we  have  al- 
ready stated,  the  question  in  this  form  does 
not  arise.  But  the  fact  that  she  did  thus 
care  for  and  preserve  this  fund  is  important 
and  may  properly  be  considered  as  throwing 
light  upon  her  meaning  in  making  the  pro- 
vision for  the  children  under  the  second 
clause.  ElBpecially  is  this  fact  significant  in 
the  light  of  her  devoticm  to  and  concern  for 
these  children.  She  intended  these  grand- 
children to  have  $2,000  from  her  estate,  and, 
wheh  she  held  the  proceeds  of  the  Louis- 
ville property  together,  she  indicated  by  her 
conduct  what  she  meant  by  the  words  and 
figures  in  the  second  clause,  namely,  that 
she  expected  that  debt,  or  its  proceeds,  to 
furnish  a  convenient  source  for  the  payment 
of  the  greater  part,  of  the  total  legacy. 

[B,  6}  In  contracts  and  conveyances  Inter 
vivos  it  is  competent  to  introduce  parol  proof 
to  show  the  practical  subsequent  construc- 
tion which  the  parties  themselves  have  plac- 
ed upon  the  written  instrument  in  question. 
There  can  be  no  good  reason  why  the  same 
rule  should  not  apply  with  reference  to 
the  conduct  of  a  testator  subsequent  to  the 
making  of  the  wllL  Indeed,  it  would  seem 
that  the  rule  ought  to  apply  in  the  latter 
case  with  even  more  propriety  and  force 
than  in  the  former.  See  note  to  Schouler 
on  Wills,  etc,  p.  529,  supra.  In  Randolph 
V.  Wright,  81  Va.  612,  it  is  said  that— 

"Parol  evidence  of  the  circumstances,  situ- 
ation and  connection  of  the  testator,  and  his 
transactions  between  making  his  will  and  his 
death  are  admissible  to  throw  light  on  his  in- 
tention." 

Applying  this  rule  to  the  instant  case,  we 
entertain  no  doubt  whatever  that  the  testa- 
trix, in  the  first  instance,  had  in  mind  a 
general  testamentary  scheme  under  which 
the  children  of  her  deceased  son,  A.  P.  Hill, 
would  get  $2,000  of  her  estate.  In  this  view 
the. legacy  may  very  properly  be  treated  as 
general  rather  than  specific.  This  was  the 
view  of  the  circuit  court,  and  in  that  view 
we  concur. 

With  reference  to  the  assignment  of  error 
based  upon  the  introduction  of  certain  evi- 
dence, including  in  particular  the  interesting 
elements  made  by  the  residuary  legatees  he- 
fore  this  litigation  arose,  that  their  mother 
intended  these  grandchildren  to  have  the 
fund  in  question,  we  need  only  say  that  we 
have  disregarded  that  and  all  other  parol 
evidence,  except  such  as  was  clearly  admissi- 
ble for  the  purpose  of  showing  the  relation- 
ship of  the  testatrix  to  the  parties,  her  sit- 
uation with  reference  to  her  own  estate,  and 
her  condhct  in  regard  thereto  betwe^i  the 
date  of  the  will  and  the  date  of  her  death. 

We  find  no  error  in  the  decree  appealed 
from,  and  it  will  be  afilrmed. 

Affirmed* 
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NORFOLK  4  W.  RY.  CO.  V.  SIMMONa 

(Supreme   Court   of   Appeals   of  Virginia. 
June  10,  1920.) 

f .  Evidenpe  ^=3»588— Venllott  contrary  to  pbys- 
loai  facts  not  auatained. 

Courts  will  not  allow  verdicts  to  stand  when 
they  rest  upon  evidence  which  is  contrary  to 
physical  facts  and  human  experience  and  hence 
incredible. 


2.  Evidence  ^==>5(2)«p-Conrt  will  take  Judicial 
notice  that  machinery  o<te  out  of  order. 

That  machinery  gets  out  of  order,  becomes 
defective,  and  fails  to  operate,  is  a  matter  of 
common  knowledge. 

3.  Evidence  ^s»d88— Testimony  as  to  inability 
to  stop  automoMIe  held  not  Incredible. 

.  Evidence  that  the  driver  of  an  automobile 
on  approaching  a  crossing  and  becoming  aware 
of  a  train  "tramped"  the  clutch,  but  the  ma- 
chine continued  to  go  forward,  though  he  also 
applied  the  service  brake  and  the  emergency 
brake,  held  not  incredible  vnthin  the  rule  that 
a  verdict  based  upon  evidence  contrary  to 
physical  facts  and  human  experience  will  not 
h%  sustained. 

4.  Appeal  and  error  ^=»882(8)— Objeetion  to 
admissibility  of  evidence  unavailable  to  one 
who  has  himself  elicited  same  facts. 

An  objection  to  the  admissibility  of  evi- 
dence is  unavailable  to  one  who  has  himself 
eUdted  the  same  facts  in  the  cause. 

5.  Trial  ^=>260( I >— Instructions  covered  are 
properly  refused. 

Requested  instructions  as  to  matters  suffi- 
ciently covered  by  the  instructions  given  are 
properly  refused. 

6.  Trial  ^=>l7l«lnstructlons  violating  statute 
forbidding  direction  of  verdict  properly  re- 
fused. 

Instructions,  in  action  against  a  railroad 
company  for  damages  in  a  coUision  violating 
a  statute  forbidding  a  trial  court  to  direct  a 
verdict,  are  properly  refused. 

7.  Railroads  ^a»368— Statute  prescribing  sig- 
nals mandatory.. 

The  provisions  of  Code  1904,  §  1294d,  sub- 
sec  24,  prescribing  signals  by  trains  at  high- 
way crossings,  are  mandatory,  and,  when  dis- 
obeyed and  an  accident  happens  as  the  proxi- 
mate cause  of  such  disobedience,  the  railroad 
cannot  escape  the  imputation  of  negligence  be- 
cause some  other  signal  was  substituted. 

8.  Railroads  $=»3Z7(6)— Duty  to  look  and  listen 
stated, 

A  traveler  approaching  a  railroad  crossing 
must  both  look  and  listen  at  such  times  and 
places  as  will  make  looking  and  listening  rea- 
sonably effective  in  assuring  him  whether  or 
not  it  is  reasonably  safe  for  him  to  proceed. 

9.  Railroads  ^=s>3l2(3)— Statute  requiring  s!j^> 
nals  sounded  "continuously"  or  "alternately 
not  compiled  with  by  "intermittent"  signal. 

It  is  proper  to  refuse  an  instruction  that 
signals  given  intermittently  until  the  crossing 
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is  reached  are  a  sufficient  warning  under  Code 
1919,  {  8958,  requiring  bell  to  be  rung  or 
whistle  sounded  continuously  or  alternately  un- 
til the  engine  has  reached  highway  crossing; 
the  word  'intermittent"  embodying  the  idea  of 
temporary  discontinuance,  interruption,  cessa- 
tion, pause,  "continuously"  being  antithetic  to 
intermittently,  and  the  word  '^alternately"  not 
being  intended  to  qualify  the  meaning  of  the 
word  continuously,  "alternation"  meaning  the 
occurrence  or  action  of  two  things  in  turn. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Contin- 
uously.] 


Error  to  Circuit  Court,  Botetourt  County. 

Action  by  R.  S.  Simmons  against  the  Nor- 
folk &  Western  Railway  Company.  Judg- 
ment for  plalntiiT,  and  defendant  brings  er- 
ror.   Affirmed. 

Staples  ft  Cocke,  of  Roanoke,  for  plaintiff 
in  error. 

Haden  &  Haden,  of  Flncastle,  for  defend- 
ant In  error. 


PRENTIS,  J.  The  owner  of  an  automobile 
truck,  with  trailer  attached  thereto,  both 
loaded  with  household  goods,  sued  the  Nor- 
folk &  Western  Railway  Company  for  dam- 
ages caused  by  a  collision  at  a  highway 
crossing  the  county  of  Botetourt.  There  was 
a  verdict  and  Judgment  in  favor  of  the  plain- 
tiff, of  which  the  company  is  here  complain- 
ing. 

While  the  exceptions  and  assignments  of 
error  are  numerous,  the  case  presents  few 
if  any  questions  which  have  not  been  fully 
heretofore  considered  and  adjudicated  by 
this  court. 

There  are  certain  objections  to  the  plead* 
Ings;  but,  as  counsel  for  the  company  treat 
them  scantily  in  their  briefs,  we  decline  to 
accept  their  invitation  to  ^ter  upon  an  in- 
vestigation which  they  apparently  think  un- 
profltabl&  Iti  is  sufficient  to  say  that,  in 
our  view,  these  alleged  errors  are  harmless 
if  existent,  and,  inasmuch  as  the  case  has 
been  fully  and  fairly  tried  upon  the  merits, 
they  may  be  ignored. 

[1]  One  point  much  emphasized  is  the 
claim  that  the  evidence  upon  which  the  plain- 
tiff relies  is  so  improbable,  because  against 
reason,  that  no  verdict  in  favor  of  the  plain- 
tiff can  be  based  thereon;  that. courts  will 
not  allow  verdicts  to  stand  when  they  rest 
upon  evidence  which  is  contrary  to  the  physi- 
cal facts  and  human  experience,  and  hence 
Incredible.  While  the  rule  is  fully  recogniz- 
ed in  this  court  (N.  &  W.  Ry.  Co.  v.  Crowe^ 
110  Va.  798,  67  S.  B.  618 ;  N.  &  W.  By.  Co.  v. 
Strickler,  118  Va.  163,  86  S.  E.  624 ;  MitcheU 
V.  Southern  Ry.  Co.,  118  Va.  642,  88  S.  E. 
66),  we  cannot  agree  that  it  applies  to  the 
testimony  thus  criticized  in  this  case.    The 
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evidence  Is  that  of  the  witness  Vass.  He 
was  with  the  driver  of  the  automobile  at  the 
time  of  the  accident,  and  having  testified 
that  they  stopped  about  90  feet  away  from 
the  crossing  to  look  and  listen  for  an  ap- 
proaching train  (though  looking  at  that  place 
was  clearly  ineffective  because  there  was  an 
intervening  hill  which  shut  off  their  vision)^ 
and  hearing  no  warning  sound  they  drove 
carefully  to  within  about  18  feet  of  the  rail- 
way track,  intending  to  stop  there  to  look 
for  the  train;  that,  just  about  the  place 
where  they  had  determined  to  stc^,  he  saw 
the  approaching  train,  and  called  the  driver's 
attention  to  it;  that  the  driver  "tramped" 
the  clutch  which  should  hare  released  the  en- 
gine, but  the  machine  continued  to  go  for- 
ward, then  the  service  brake  was  applied, 
and,  the  machine  still  continuing  to  move, 
that  he  (the  witness)  applied  the  emergency 
brake,  but  it  nevertheless  continued  to  move 
slowly  forward  to  the  point  of  collision.  In 
the  meantime  he  had  advised  the  driver  to 
Jump  to  save  himself,  and  that  he  (Yass)  did 
jump,  while  the  driver  lost  his  life. 

[2,8]  That  machinery  does  get  out  of  order, 
does  become  defective,  and  fail  to  operate, 
is  a  matter  of  such  common  knowledge  that 
we  are  of  the  opinion  that,  while  unsatis- 
factory and  far  from  convincing,  this  testi- 
mony is  not  incredible,  and  that  the  rule  re- 
lied upon  has  no  application  thereto. 

The  third  assignment  of  error  is  to  the  ef- 
fect that  the  court  erred  in  overruling  a  mo- 
tion to  instruct  the  jury  to  disregard  the 
testimony  of  the  witness  reciting  certain  al- 
leged statements  of  Mankspile,  the  deceased 
driver.  The  statements  were  not  themselves 
very  material  or  impressive,  but  simply  re- 
lated to  a  conversation  between  them  as  to 
whether,  when  they  made  the  stop  00  feet 
away  from  the  crossing,  he  (the  witness) 
should  get  off  and  go  forward  to  the  railroad 
track,  where  he  could  see  in  which  the  driv- 
er said  there  was  not  any  use  in  that,  that 
he  would  stop  the  truck  up  near  to  the  track 
where  it  could  be  seen  from  the  seat  of  the 
automobile.  If  material,  substantially  the 
same  evidence  would  have  remained  in  the 
record,  even  if  this  which  is  objected  to  had 
been  stricken  out,  for  the  company's  attor^ 
ney  cross-examined  the  witness  Vass  fully  as 
to  this  very  conversation  and  elicited  in  such 
cross-exaniination  the  identical  evidence  to 
which  this  exception  relates. 

[4]  In  C.  &  O.  Ry.  Co.  v.  McCarthy,  114 
Va.  181,  76  S.  E.  319,  this  is  said  as  to  a 
similar  contention : 

"This  court  has  repeatedly  held  that  an  ob- 
jection to  the  admissibility  of  evidence  is  un- 
available to  one  who  has  himself  elicited  the 
same  facts  in  the  cause.  Douglas  Land  Co. 
V.  Thayer  Co.,  107  Va.  292,  58  S.  B.  1101; 
Va.  &  S.  W.  R.  Co.  V.  Bailey,  103  Va.  205, 
49  S.  E.  33,  and  authorities  there  dted." 


The  assignment  Is  without  merit 

[6,  6]  There  are  numerous  assignments  of 
error  based  upon  the  refusal  of  the  court  to 
grant  certain  instructions  offered  by  counsel 
for  the  company.  The  refusal  of  scHue  of 
these  instructions  was  proper,  because  the 
court  gave  the  jury  nine  instructions  which 
were  amply  sufficient  to  present  the  case 
properly  for  their  consideration.  Several 
others  of  those  refused  are  based  upon  the 
insistence  of  the  company's  attorneys  that 
there  is  no  sufficient  evidence  in  the  case  up- 
on which  any  verdict  against  it  could  be 
founded.  There  were  some  which  were  ob- 
jectionable because  they  concluded  with  a 
direction  to  find  for  the  defendant,  and  were 
based  upon  a  partial  view  of  the  evid^ice, 
and  some  were  objectionable  because  viola- 
tive of  the  spirit,  if  not  the  letter,  of  the  Vir- 
ginia statute  which  forbids  a  trial  court  to 
direct  a  verdict 

The  negligence  alleged  is  the  violation  of 
section  1294d,  subsec.  24,  Pollard's  Code 
(Code  1919,  §  3958).  That  section  as  it  for- 
merly read  provided  that  the  whistle  of  a 
train  approaching  a  crossing  "shall  be  8hag[>- 
ly  sounded  outside  of  incorporated  cities  and 
towns  at  least  twice  at  a  distance  of  not  less 
than  three  hundred  yards  nor  more  than  six 
hundred  yards  from  the  place  where  the  rail- 
road crosses  upon  the  same  level  any  hi^- 
way  or  crossing,  and  such  bell  shall  be  rung 
or  whistle  sounded  continuously  or  alternate- 
ly until  the  engine  has  reached  such  highway 
crossing,  and  shall  give  such  signals  in  cities 
and  towns  as  the  legislative  authorities 
thereof  may  require.  And  the  said  ccHupany 
shall  be  liable  for  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such 
neglect" 

There  was  a  conflict  of  evidence  as  to 
whether  the  required  crossing  signal  was 
given,  and  one  of  the  company's  instructions 
which  was  refused  (No.  8)  reads  as  follows: 

''The  court  instructs  the  jury  that,  even 
though  the  defendant  failed  to  comply  with  the 
statute  as  to  the  ringing  of  the  bell  and  the 
sounding  of  the  whistle  as  in  said  statute  set 
out,  nevertheless,  if  the  whistles  which  were 
sounded  by  one  of  the  defendant's  engineers 
were  sufficient  to  give  to  a  traveler  approach- 
ing the  crossing  with  ordinary  care  a  warn- 
ing equally  as  effective  as  would  have  been  the 
sounding  of  the  whistle  and  ringing  of  the 
bell  in  the  exact  manner  prescribed  by  the 
statute,  then  the  failure  of  the  defendant  to 
comply  with  the  exact  requirements  of  the 
statute  is  not  the  proximate  cause  of  the  in- 
jury complained  of,  and  the  jury  must  find  their 
verdict  for  the  defendant" 

[7]  There  are  other  objections  to  this  in- 
struction, but  we  will  discuss  only  (me,  and 
that  is  the  idea  therein  embodied  that  a  rail- 
way company  may  escape  the  imputation  of 
negligence  by  substituting  some  other  warn- 
ing signal  for  that  prescribed  by  the  statute^ 
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and  claim  for  such  substituted  warning  equal 
effectiveness.  As  has  been  frequ^itly  said, 
this  statute  and  similar  statutes  which  were 
passed  for  the  protection  of  human  life  are 
mandatory.  It  is  the  imperative  duty  of  the 
railway  companies  to  observe  them.  When 
there  is  a  failure  to  obey  such  statute  and  an 
accident  happens  as  the  proximate  cause  of 
such  disobedience,  the  company  cannot  es- 
cape the  imputation  of  negligence.  It  is 
nevertheless  also  true  that  (as  the  law  then 
was)  if  the  plaintiff's  own  negligence  proxi- 
mately contributed  to  the  accident,  he  can- 
not recover,  notwithstanding  the  negUgence 
of  the  company  in  failing  to  give  the  statu- 
tory signal.  The  benefit  which  can  be  claimed 
by  the  company  from  having  given  some 
other  warning  signal  than  that  thus  pre- 
scribed is  not  the  absolution  from  the  conse- 
quences of  its  own  negligence,  but  merely  the 
imputation  of  contributory  negligence  to  the 
plaintiff  as  being  partly  responsible  for  his 
own  injury.  While  there  may  be  expressions 
in  the  opinions  of  this  court  which,  segre- 
gated from  other  parts  of  the  opinion  and 
construed  without  reference  to  the  facts  in 
the  particular  case,  appear  to  be  contrary  to 
this  view,  a  careful  consideration  of  them 
will  show  that  the  court  has  never  intended 
such  a  construction.  For  instance,  in  the 
case  cited  and  most  relied  upon,  Atiantic  & 
Danville  R.  CJo.  v.  Reiger,  »5  Va.  427,  28 
S.  E.  6d3,  Judge  Buchanan  said: 

**The  defendant  had  the  light  to  have  the 
court  instruct  the  jury,  either  by  an  addition 
to  that  instruction  or  by  an  independent  in- 
struction, that,  although  they  might  believe 
that  the  defendant  had  failed  to  blow  the 
whistle  as  required  by  law,  yet  if  the  defend- 
ant gave  another  or  other  warnings,  which  in 
fact  notified  the  plaintiff  of  its  approach,  or 
which  would  have  given  him  notice  if  he  had 
been  exercising  ordinary  care,  so  that  he  could 
have  avoided  the  injury,  he  was  not  entitied 
to  recover.  But  it  was  not  proper  to  leave  to 
the  jury  the  question  of  determining  whether 
the  sounding  of  the  whistle  at  some  point  less 
than  300  yards  from  the  crossing  was  as  good 
a  notice  of  the  approaching  locomotive  as  that 
required  by  the  statute.  The  Legislature  had 
determined  where  the  whistie  was  to  be  sound- 
ed, and  it  was  not  for  the  court  or  the  jury 
to  determine  that  sounding  it  at  some  other 
place,  or  in  some  other  manner,  was  equally 
as  good.  The  question  which  the  jury  had  to 
determine  was  not  whether  one  kind  of  warning 
was  as  good  as  another,  but  whether,  under 
all  the  circumstances  of  the  case,  although  the 
defendant  may  have  failed  to  sound  the  whistle 
in  the  manner  required  by  statute,  the  plain- 
tiff's injury  was  proximately  caused  by  the  de- 
fendant's negligence." 

And  this  view  Is  confirmed  in  Simons  v. 
Southern  Ry.  Co.,  96  Va.  155,  31  S.  E.  7;  C. 
ft  O.  Ry.  Ck>.  V.  Hall,  109  Va.  299,  63  S.  E. 
1007 ;  Atlantic  Coast  Line  R.  Co.  v.  Church, 
120  Va.  732,  92  S.  E.  905 ;  Shiveley's  Adm'r 
V.  N.  &  W.  Ry.  Co.,  125  Va. ^  99  S.  B.  651. 


It  is  observed  that  the  Code  of  1919  has 
amended  this  section  by  omitting  the  last 
clause  which  reads,  "and  the  said  company 
shall  be  liable  for  damages  which  shall  be 
sustained  by  any  person  by  reason  of  such 
neglect"  (Code  1919,  §  3958),  and  substituted 
therefor  section  3959  which  materially 
changes  the  law  by  providing  in  effect  that, 
if  the  employes  in  charge  of  the  railroad  en- 
gine fail  to  give  the  crossing  signals  required 
by  law,  then  the  fact  that  the  traveler  on 
the  highway  fails  to  exercise  due  care  in  ap- 
proaching the  crossing  shall  not  bar  a  re- 
covery for  Injury  or  death,  or  for  Injury  to 
or  destruction  of  property,  where  a  collision 
results  on  such  crossing,  "but  the  failure  of 
the  traveler  to  exercise  such  care  may  be  con- 
sidered In  mitigation  of  damages."  This  new 
section,  then,  measurably  relieves  the  travel- 
er of  the  consequences  of  his  own  contribu- 
tory negligence,  where  the  operators  of 
trains  fail  to  give  the  statutory  signals.  In- 
stead of  excluding  the  plaintiff  from  any  re- 
covery and  making  his  contributory  negli- 
gence a  complete  bar  to  the  action.  It,  if  the 
other  requisites  therefor  exist,  allows  a  re- 
covery, requiring  the  jury,  however,  to  con- 
sider the  contributory  negligence  of  the 
plaintiff  in  mitigation  of  damages,  thus 
changing  the  law  as  declared  in  Ati.  &  D. 
Ry.  Co.  V.  Reiger,  supra,  and  Simons  v. 
Southern  Ry.  Co.,  supra.  This  new  statute 
was  not  effective  when  this  case  was  tried. 

[8]  Several  Instructions  were  offered  on 
behalf  of  the  company  and  refused.  In  which 
it  was  substantially  stated  that  the  traveler 
approaching  a  crossing  must,  in  order  to 
avoid  accident,  look  and  listen  at  a  place 
where  looking  and  listening  are  effective, 
and  that  he  must  do  this  at  a  time  and  place 
where  looking  and  llst^iing  will  assure  him 
whether  or  not  It  is  safe  to  proceed,  or  ad- 
vise him  definitely  and  certainly  whether  or 
not  a  train  is  approaching.  The  court,  how- 
ever, did  give  one  Instruction  (and  this  was 
eni£Bclent)  which  correctly  stated  the  duty  of 
I  a  traveler  approaching  a  crossing,  using  this 
language: 

"He  must  both  look  and  listen,  and  he  must 
do  this  at  such  times  and  places  as  will  make 
looking  and  listening  reasonably  effective  in 
assuring  him  whether  or  not  it  is  reasonably 
safe  for  him  to  proceed.' 


ft 


It  is  only  necessary  to  cite  these  cases  to 
show  that  the  court  took  the  proper  view. 
Stokes  V.  Southern  Ry.  Co.,  104  Va.  825,  52 
S.  E.  855;  Southern  Ry.  Co.  v.  Jones,  106 
Va.  412.  56  S.  B.  155 ;  Smith  v.  N.  &  W.  Ry. 
Co.,  107  Va.  725,  60  S.  E..56. 

Then  the  court  was  asked  to  instruct  the 
jury  thus: 

"(5)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  at  any 
point  more  than  300  and  less  than  600  yards 
from   the   crossing  one   of  the   engineers   of 
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defendant*!  train  sounded  two  blavts  of  tho 
whistle,  and  thereafter  continued  to  sound  the 
whistle  intermittently,  with  no  greater  interval 
than  four  seconds  between  such  blasts,  until 
the  crossing  was  reached,  then  the  defendant 
is  without  liability  in  this  case,  and  the  jury 
must  find  a  verdict  for  the  defendant. 

**(6)  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  at  any 
point  more  than  SOO  and  less  than  600  yards 
from  the  crossing  one  of  the  engineers  of  de- 
fendant's train  sounded  two  blasts  of  the 
whistle  and  thereafter  continued  to  sound  the 
whistle  intermittently  until  the  crossing  was 
reached,  then  the  defendant  is  without  liability 
in  this  case,  and  the  jury  must  find  a  verdict 
for  the  defendant. 

"(7)  The  court  instructs  the  jury  that  by 
the  term  intermittent'  is  not  meant  continu- 
ously, nor  with  bare  instants  of  silence  of 
the  whistle,  but  that,  If  the  interval  between 
the  whistles  is  practically  a  very  brief  time, 
then  the  sounding  of  the  whistle  has  been 
intermittent,  and  the  defendant  has  discharged 
its  full  duty,  and  the  verdict  of  the  jury  must 
be  for  the  defendant" 

[9]  The  jury  had  already  been  Instmcted 
In  the  language  of  the  statute  that  the 
whistle  should  be  sounded  at  least  twice  at 
a  distance  of  not  less  than  SOO  nor  more 
than  600  yards  from  the  crossing,  and  that 
*'such  bell  shall  be  rung  or  whistle  sounded 
continuously  or  alternately  until  the  engine 
has  reached  the  highway  crossing."  The  in- 
structions Just  quoted  and  which  were  re- 
fused are  based  up<Hi  an  erroneous  coqc^h 
tion  of  the  statute,  which  requires  a  warn- 
ing substantially  continuous  from  a  point 
not  less  than  300  yards  before  the  crossing  is 
reached.  After  the  first  warning  signal,  the 
sharp  sounding  of  the  steam  whistle  at  least 
twice,  the  company's  employ^  may  ring  the 
bell  continuously  until  the  engine  reaches  the 
crossing,  or  in  the  alternative  they  may  blow 
the  whistle  continuously  until  the  engine 
reaches  that  point  They  have  a  still  further 
option — they  may  alternate  the  ringing  of 
the  bell  with  the  blowing  of  the  whistle  im? 
til  the  crossing  is  reached.  It  is  noticed  that 
one  of  these  instructions  is  offered  upon  the 
theory  that  there  may  be  definite  intervals 
between  the  sounding  of  the  whistle,  and  un- 
dertakes to  fix  these  intervals  at  four  sec- 
onds. This  was  because  a  witness,  when  be- 
ing cross-examined  on  this  subject,  while 
the  company's  attorney  had  his  watch  in  his 
hand  testing  him,  answered  fixing  t&at  in- 
terval according  to  the  watch  as  his  recol- 
lection of  the  time  equivale<^t  to  that  which 
intervened  between  certain  blasts  of  the 
whistle  which  he  said  he  had  heard.  Then 
the  other  two  instructioiis  Just  referred  to  in- 
troduce a  word  not  found  in  the  statute,  in- 
dicating that  the  whistle  may  be  sounded  "in- 
termittently" in  this  period  during  which  the 
warnings  are  required.  We  think  the  stat- 
ute can  bear   no  such   construction.     The 


word  'intermittenlT  embodies  the  idea  of 
temporary  discontinuance,  interruption,  ces- 
sation, pause,  while  the  controlling  word 
used  in  this  statute  is  "continuously,"  and 
the  requirement  is  that  the  bell  shall  be  rung 
or  whistle  sounded  conthiuously,  and  **con- 
tinuously"  is  antithetic  to  intermittently* 
The  word  **altematively"  in  the  statute  au- 
thorizes a  different  warning  signal  that  is 
the  combinati<m  of  both  bell  and  whistle,  but 
is  not  intended  to  qualify  the  meaning  or  to 
impair  the  force  of  the  word  "continuously," 
used  just  previously.  "Alternation"  means 
"the  occurrence  or  action  of  two  tilings  in 
turn,"  first  one  and  then  the  other,  as  of  day 
and  night,  and  the  two  things  which  may  be 
done  alternately  under  this  statute  are  to 
ring  the  bell  and  to  sound  the  whistle.  When 
one  sound  ceases  the  other  should  5egtn  just 
as  promptly  as  is  reasonably  practical.  So 
that,  in  our  view,  these  instructions  were 
also  properly  refused. 

The  issue  of  fact  has  been  determined  by 
the  verdict  of  the  jury  in  the  method  pre- 
scribed by  law.  We  are  bound  thereby,  and 
hence  perceive  no  sufficient  reason  for  dis- 
turbing the  judgment 

Afilrmed« 


(127  Va.  61Q 
T ALLEY  V.  COMMONWEALTH. 

(Supreme  Court  .of  Appeals  of  Virginia.    June 

10,  1920.) 

1.  Taxation   ^s»93(l)   —   Intangiblo   personal 
property  taxable  only  at  domicile. 

Inftangible  personal  property  is  not  taza* 
ble,  under  Code  1904,  §§  491,  494,  as  amended 
by  Acts  1915,  c.  147,  where  the  owner  is  not 
domidled  in  the  state. 

2.  Domicile   ^==>2«Not   equivalent   of   *'resl- 
dence." 

"Domicile"  and  "residence"  are  not  inter* 
changeable  words  of  the  same  or  equivalent 
meaning,  as  a  man  can  have  but  one  domicile 
at  one  and  the  same  time,  but  he  may  have 
several  residences. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Domi- 
cile;  Residence.] 

3.  Domicile  ^=»4 (2)— Continues  to  exist  until 
another  Is  acquired. 

A  domicile  continues  to  exist  until  another 
is  acquired  elsewhere,  and  to  effect  a  change 
of  domicile  there  must  be  an  actual  abandon* 
ment  of  the  old  domicile,  coupled  with  an  in* 
tent  not  to  return  to  it,  and  also  a  new  domicile 
acquired  at  another  place,  which  can  only  be 
done  with  a  union  of  intent  and  persona]  pres- 
ence. 

4.  Domlelle  ^=»l  l--Exlstenoe  a  mixed  qnestlon 
'  of  law  and  faot. 

The  existence  or  nonexistence  of  a  domi- 
cile in  a  given  locality  is  a  mixed  question  of 
law  and  fact 


^s^For  other  cases  see  same  topic  and  KEY-NUMB  £R  in  all  Key -Numbered  Dlgiesta  and  Indexes 
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5.  Taxation  <®c=>500— Burden  on  state  to  show 
change  of  domicile  from  another  state. 

In  a  proceeding  to  have  an  assessment  of 
intangible  personal  property  adjudged  illegal 
and  void,  where  it  was  shown  that  the  de- 
ceased owner  had  lEibandoned  her  domicile  in 
the  state,  and  had  acquired  one  in  another  state, 
the  burden  was  thrown  upon  the  state  to  ehow 
that  deceased,  on  returning  to  the  state,  in- 
tended to  abandon  the  domicile  acquired  in  the 
other  state  and  to  establish  one  in  the  state, 
notwithstanding  that  an  assessment  of  taxes 
is  presumed  to  be  legal  and  valid  until  the 
contrary  is  affirmatively  shown;  a  domicile  be- 
ing presumed  by  law  to  exist  until  another  is 
acquired  elsewhere. 

6.  Taxation  ^=»500— ^Evidence  held  not  to  over- 
come   positive   establishment   of   domicile   in 

another  state. 

Where  it  was  affirmatively  established  that 
the  deceased  owner  of  the  property  bad  aban- 
doned her  domicile  in  the  state,  and  had  ac- 
quired a  domicile  elsewhere,  and  then  returned 
to  the  state,  evidence  held  insufficient  to  over- 
come the  presumption  that  the  deceased  was 
domiciled  in  the  other  state  at  the  time  of 
her  death. 

Error  to  Hastings  Court  of  Richmond. 

Proceeding  by  Robert  H.  Talley,  adminis- 
trator of  Mrs.  Ellen  Vance,  deceased,  against 
the  Commonwealth.  From  an  order  making 
an  assessment  of  taxes,  the  petitioner  brings 
error.    Reversed. 

R.  H.  Talley,  of  Richmond,  for  plaintflT  in 
error. 

John  R.  Saunders,  Atty.  Gen.,  and  J.  D. 
Hank,  Jr.,  Asst.  Atty.  Gen.,  for  the  Common- 
wealth. 

SAUNDERS,  J.  In  1911  Mrs.  EJllen  Stuart 
Bentley  was  living  in  the  city  of  Richmond, 
Va.  During  that  year  she  obtained  a  divorce 
from  her  husband,  Vernon  Bentley,  and  re- 
moved to  Los  Angeles,  Cal.,  where  she  sub* 
sequently  married  one  Vance.  In  the  latter 
part  of  1915,  or  early  in  1916,  Mrs.  Vance  re- 
turned to  Richmond,  an^  took  a  room  at 
the  Jefferson  Hotel.  She*  occupied  this  room 
until  her  death,  which  took  place  some  time 
in  June  of  that  year.  It  does  not  appear 
whether  Mrs.  Vance,  at  the  time  of  her  re- 
turn, was  a  widow,  or  was  separated  from 
her  husband,  or  had  returned  for  her  health, 
or  on  husiness.  On  these  points,  and  on  all 
other  points  that  would  afford  an  explana- 
tion of  her  reappearance  in  Richmond,  or 
would  give  any  clue  as  to  her  plans  and  pur- 
poses In  connection  with  her  return,  the  rec- 
ord is  entirely  silent. 

At  the  time  of  her  death  Mrs.  Vance  had  a 
deposit  of  about  $2)500  In  one  of  the  Rich- 
mond banks.  During  her  lifetime  she  de^ 
rived  an  income  from  a  life  estate  in  trust  in 
the  city  of  New  York.  The  corpus  of  this 
estate  was  valued,  at  $350,000,  and  consisted 


entirely  of  stocks  and  bonds.  Under  the 
trust  agr^ment  this  property,  at  the  death 
of  Mrs.  Vance,  passed  to  her  brother  and 
sister.  This  brother  lived  in  New  York,  and 
the  sister  in  Atlanta,  with  the  mother. 

At  the  request  of  the  distributees,  Robert 
H.  Talley  qualified  as  administrator  of  the 
decedent.  His  coadministrator  was  the  New 
York  Life  Insurance  Sc  Trust  Company.  Be- 
fore he  was  able  to  settle  his  accounts  and 
make  distribution  of  the  balance  in  his  bands, 
the  administrator  was  notified  by  Mr.  Wil- 
liam H.  Sands,  then  examiner  of  records  for 
the  Tenth  judicial  circuit,  that  he  had  re- 
ported for  assessment  against  Ellen  Stuart 
Vance  a  tax  of  66  cents  on  the  $100  on  the 
intangible  personal  property  owned  In  New 
York  at  the  time  of  her  death,  and  of  the 
value  of  $350,000,  as  stated  aforesaid.  The 
administrator  denied  the  legality  of  the  pro- 
posed assessment,  and  proceeded  to  contest 
the  same.  On  February  20,  1919,  he  filed  his 
petition  In  the  hustings  court  of  the  city  of 
Richmond,  and  later,  by  leave  of  court,  an 
amended  and  supplemental  petition,  prasring 
that  the  assessment  be  adjudged  Illegal  and 
void,  and  that  he  be  exonerated  from  the 
payment  of  the  tax  sought  to  be  Imposed. 
Some  evidence  was  taken. 

The  court  refused  to  exonerate  the  admin- 
istrator entirely  from  the  payment  of  the 
assessment,  or  to  cause  the  same  to  be  re- 
moved from  the  records  of  the  commissioner 
of  revenue  and  the  treasurer  of  the  dty  of 
Richmond,  but  relieved  him  ftom  taxes  as- 
sessed for  the  year  1917,  on  the  ground  that 
the  interest  of  Mrs.  Vance  In  the  property 
terminated  in  the  year  1916.  Further,  the 
court  proceeded  in  its  order  to  assess  against 
"the  said  Robert  H.  Talley  and  the  New 
York  Life  Insurance  &  Trust  Company,  ad- 
ministrators of  the  estate  of  Ellen  Stuart 
Vance,  deceased,  for  the  year  1Q16,  a  tax  up- 
on $350,000,  value  of  Intangible  personal  prop- 
erty, at  the  rate  of  65  cents  per  $100,  together 
with  interest  thereon  from  December  1,  1916, 
until  paid,  and  to  direct  the  treasurer  of  the 
city  of  Richmond  to  collect  this  tax  and  inter- 
est and  penalty."  To  this  order  of  the  hus- 
tings court  of  the  dty  of  Richmond  a  writ  of 
error  was  allowed  and  a  supersedeas  award- 
ed by  one  of  the  judges  of  this  court. 

Various  errors  are  assigned  in  the  petition 
of  the  plaintiff  in  error.  It  is  obvious  that 
the  fundamental  inquiry  is  whether  Mrs. 
Vance,  at  the  time  of  her  death,  was  domi- 
ciled in  Virginia,  since  in  the  event  she  was 
not  so  domiciled  the  assessment  of  .the  tax 
aforesaid  was  erroneous. 

[1]  This  court,  in  the  case  of  Copper's 
Adm'r  v.  Commonwealth,  121  Va.  338,  98  S. 
£.  680,  discussing  sections  491  and  494 
of  the  Code  (1904)  as  amended  by  Acts  1915, 
c.  147,  so  far  as  they  relate  to  taxes  upon 
intangible  property   having  no  other   situs 
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for  taxation,  held  that  the  words  "residing 
therein"  and  "residing  ♦  •  •  in  his  dis- 
trict" referred  to  persons  domiciled  in  the 
district  of  the  local  commissioner  making 
the  assessment. 

The  fact  that  Mrs.  Vance  was  domiciled 
in  Richmond  at  the  time  of  her  death  is  es- 
sential to  the  commonwealth's  case.  It  is  the 
foundation  upon  which  the  right  to  make  an 
assessment  reposes.  No  domicile;  no  right 
of  assessment. 

[2]  The  law  of  domicile,  what  constitutes 
it,  how  it  may  he  secured,  and  how  lost,  has 
been  frequently  announced  by  the  courts  of 
this  and  other  states.  "Domicile"  and  "resi- 
dence" are  not  interchangeable  words  of  the 
same  or  equivalent,  meaning.  A  man  can 
have  but  one  domicile  at  one  and  the  same 
time,  but  he  may  have  several  residences. 
Hence  domicile  means  more  than  residence. 
Bruner  v.  Bunting,  15  Ya.  Law.  Reg.  614, 
and  cases  cited. 

[3]  A  domicile,  once  acquired,  continues  to 
exist  until  another  is  acquired  elsewhere.  To 
efTect  a  change  of  domicile  there  must  be  an 
actual  abandonment  of  the  old  domicile, 
coupled  with  an  intent  not  to  return  to  it, 
and  also  a  new  domicile  acquired  at  another 
place,  which  can  only  be  done  by  the  union 
of  intent  and  personal  presence.  Berry  v. 
Wilcox,  48  Am.  St.  Rep.  711,  note. 

To  the  same  effect  is  Lindsay  v.  Murphy, 
76  Va.  428,  in  which  Burks,  J^  delivering 
the  opinion  of  the  court,  said: 

"To  constitate  a  new  domicile,  two  things 
must  concur:  First,  residence  in  the  new  lo- 
cality; second,  the  intention  to  remain  there. 
Until  the  new  domicile  is  acquired,  the  old  one 
remains;  and  wherever  a  change  of  domicile 
is  alleged  the  burden  of  proving  it  rests  upon 
the  party  alleging  it." 

See,  also,  9  B.  C.  Lu  557. 

"Every  one  is  deemed  to  have  a  domicile 
somewhere,  and  in  general  one  domicile  is  not 
lost  until  another  is  gained."    9  R.  G.  L.  553. 

"Neither  presence  alone,  nor  intention  alone, 
will  suffice  to  create  a  domicile  of  choice.  Both 
must  concur,  and  at  the  very  moment  they  do 
concur  the  domicile  is  created.  As  it  is  some- 
times expressed,  the  factum  (presence)  and 
the  animus  (intention)  must  unite.  Thereafter 
no  change  of  locality  alone  (there  being  no 
change  of  intent,  or  vice  versa)  will  effect  an 
alteration  of  the  domicile  of  choice,  which  re- 
mains where  it  was  until  the  factum  and  the 
animus  again  unite."  Minor,  Conflict  of  Laws, 
159. 

"To  effect  a  change  of  domicile,  there  must  be 
a  voluntary  diange  of  residence,  the  residence 
at  the  place  chosen  for  the  new  domicUe  must 
be  actual,  and  to  the  fact  of  residence  must  be 
added  the  .animus  manendi.  The  mere  relin- 
quishment of  actual  residence  is  no  abandon- 
ment of  the  domicile,  if  there  is  no  intention 
to  change  it;  as  where  a  man  leaves  his  home 
for  temporary  purposes,  as  for  a  voyage,  for 
foreign  travel,  for  health  or  pleasure,  or  busi- 
ness of  »  temporary  nature.    In  all  such  cases 


there  is  an  animus  revertendi**  9  R.  C.  L.  553. 
"When  a  man  leaves  a  state  with  no  settled 
purpose  of  acquiring  a  residence  elsewhere, 
but  with  only  a  conditional  purpose  of  doing 
BO,  he  does  not  lose  the  former  domicile,  so  long 
as  the  intention  remains  conditional."  Id.  p. 
554. 


According  to  some  authority,  even  if  a 
man  definitely  resolves  to  change  his  domi- 
cile, provided  he  can  find  a  new  domicile  to 
his  liking,  the  old  domicile  is  not  lost,  and 
the  new  domicile  acquired,  merely  by  a  new 
residence,  or  even  by  several  residences  in 
succession,  in  the  course  of  his  quest,  when 
the  residence  at  any  given  stop  in  his  pro- 
gression is  not  accompanied  by  the  animus 
manendi 

''When  a  person  starts  on  an  extended  jour- 
ney, intending  never  to  return  to  the  domicile  he 
is  leaving,  and  to  establish  a  new  domicile  else- 
where, he  does  not  lose  the  one  left  until  the 
new  one  has  been  actually  established,  and 
whUe  in  transit  he  retains  the  former  domicile." 
9  R.  O.  L.  653. 

That  is  to  say,  mere  change  of  place  is  not 
change  of  domicile,  and  mere  absence  from  a 
domicile  once  acquired,  however  long  con- 
tinued, does  not  effect  a  change  of  domicile.. 
This  change  must  be  effected  by  the  concur- 
rence of  the  animus  to  change  with  residence 
at  the  new  location. 

[4]  The  existence  or  nonexistence  of  a  dom- 
icile in  a  given  locality  is  a  mixed  question 
of  law  and  fact.    14  Cyc  p.  865. 

Hence,  in  seeking  to  draw  a  conclusion  of 
Intent  in  a  given  case,  all  acts  usually  in- 
dicative of  purpose.  If  such  acts  exists, 
should  be  carefully  scrutinized,  and  their 
probative  value  properly  determined. 

"When  one  has  changed  his  place  of  abode, 
and  the  question  arises  whether  he  intended 
to  change  his  domicile,  all  his  acts  and  conduct 
which  fairly  indicate  his  purpose  in  that  par- 
ticular, within  a  reasonable  time  before  and 
after  the  event,  may  be  put  in  evidence.  This 
is  evidence  of  his  intention  and  is  competent. 
The  declarations  as  to  domicile  by  the  party 
whose  domicile  is  in  controversy  are  also  com- 
petent."    9  R.  0.  L.  557. 

"Mere  residence  elsewhere  will  not  rebut  the 
.presumption  as  to  continuance  of  domicile,  un- 
less it  is  inconsistent  with  an  intent  to  return 
to  the  original  domicile."    14  Cyc.  pp.  860,  861. 

"To  effect  an  abandonment  of  one's  domicUe, 
there  must  be  the  choice  of  a  new  domicUe,  ac- 
tual residence  in  the  place  chosen,  and  the 
intent  that  it  be  the  principal  and  permanent 
residence."    9  R.  C.  L.  555. 


So  much  for  the  law  of  domicile,  the  pre> 
sumption  of  its  continuance,  and  the  require* 
ments  for  its  establishment 

It  has  been  ix>inted  out  that  at  the  very 
threshold  of  this  case  the  court  was  con- 
fronted with  the  inquiry: 
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*'V^a3  Mrs.  Yance  domiciled  in  Richmond  at 
the  time  of  her  death?" 


The  rigbt  of  the  state  to  assess  and  collect 
the  tax  in  question  reposes  upon  the  afflnna- 
tlve  determination  of  this  inquiry. 

The'  evidence  relating  to  this  vital  feature 
of  the  case  Is  very  meager,  and  consists 
solely  of  the  testimony  of  Mr.  Robert  H. 
Talley.  This  witness,  upon  direct  and  cross 
examination,  testified  to  the  following  effect, 
as  certified  by  the  trial  court: 

"That  he  was  administrator  in  the  state  of 
Virginia  of  the  estate  of  Ellen  Stuart  Vance, 
deceased;  that  Ellen  Stuart  Vance  died  on  the 
12th  day  of  June,  1916,  in  the  city  of  Richmond, 
witness  filing  a  certificate  of  the  health  depart- 
ment to  this  effect;  that  in  the  year  1911  the 
decedent  was  the  wife  of  one  L.  Vernon  Bent- 
ley,  and  lived  in  the  city  of  Richmond;  that  in 
the  said  year  1911  Ellen  Stuart  Bentley  was 
granted  a  decree  of  divorce  by  the  chancery 
court  of  the  dty  of  Richmond  from  the  said 
L.  Vernon  Bentley,  and  thereupon  removed 
from  the  dty  of  Richmond  and  from  th«  state 
of  Virginia,  and  took  up  her  domicile  and  resi- 
dence in  the  city  of  Los  Angeles,  Cal^  where 
she  8ub9equently  married  one  Vance;  that  she 
returned  to  Richmond  in  the  latter  part  of 
December,  1915,  or  the  first  part  of  January, 
1916,  taking  a  room  at  the  Jefferson  Hotel,  and 
remaining  there  until  her  death;  that  witness 
had  no  information  whatsoever  as  to  the  inten- 
tion of  the  said  Ellen  Stuart  Vance  to  make 
Richmond  her  permanent  home;  that  he  talked 
with  her  after  her  return  from  California,  but 
she  did  not  indicate  whether  she  expected  to 
make  Richmond  her  hdme  or  not,  and  witness 
could  only  say  that,  as  a  matter  of  fact,  at 
the  time  of  her  death,  and  for  about  six  months 
prior  thereto,  she  had  lived  at  the  Jefferson 
Hotel  in  the  dty  of  Richmond;  that  Mrs. 
Vance's  next  of  kin  were  her  mother  and  sister, 
who  lived  in  Atlanta,  Ga.,  and  her  brother,  who 
Uved  in  New  York.    •    •    •  •• 


It  will  be  perceived  that  this  testimony 
establishes  in  the  most  positive  and  une- 
quivocal fashion,  not  only  that  Mrs.  Bentley 
was  granted  her  divorce  in  1911,  but  that  she 
thereupon  removed  from  the  city  of  Rich- 
mond, and  state  of  Virginia,  and  took  up  her 
domicile  and  residence  in  Los  Angeles,  Cal., 
where  she  married  Vance.  From  that  time 
forward,  until  she  acquired  a  new  domicile, 
she  must  be  regaxded  as  domiciled  in  Califor- 
nia. In  December,  1915,  or  early  in  January, 
1916>  Mrs.  Vance  reappeared  in  Richmond. 
She  did  not  buy  a  home  in  the  city,  but  took 
a  room  at  the  Jefferson  Hotel,  for  what 
terms  does  not  appear.  During  the  six 
months  preceding  her  death  Mrs.  Vance  gave 
no  intimation  of  her  intent  in  returning  to 
Richmond,  or  of  her  plans  for  the  future. 
The  witness  TaUey  talked  with  her  after  her 
return,  but  she  did  not  indicate  whether  she 
expected,  or  not»  to  make  Richmond  her  per- 


manent home.  Nor  did  the  witness  have  any 
knowledge  on  this  subject  otherwise  derived. 
[5]  Do  these  scanty  facts  Justify  the  con- 
clusion that  Mrs.  Vance  had  abandoned  her 
California  domicile  and  established  a  new 
domicile  in  this  state?  Possibly  such  was 
her  intention,  but  in  seeking  to  derive  her  in- 
tent from  the  inconclusive  evidence  afforded 
we  see  through  a  glass  darkly,  and  no  positive 
conclusion  can  be  reached.  If  it  is  suggested 
that  her  conduct  is  not  inconsistent  with 
an  intent  to  establish  a  new  domicile  in  Vir- 
ginia and  abandon  the  old  one,  the  reply  Is 
obvious  that,  while  not  inconsistent  with  that 
intent,  this  conduct  does  not  establish  sudi 
intent  Mrs.  Vance  was  a  wealthy  woman, 
well  able  to  travel  from  place  to  place,  to 
move  on  or  to  tarry,  as  her  whim  or  caprice 
suggested.  There  is  nothing  in  the  record  to 
show  whether  she  was  in  Richmond  for  busi- 
ness, or  for  pleasure,  for  her  health,  or  for 
other  reasons.  It  is  a  fact  not  to  be  over- 
looked that  neither  her  mother,  nor  her 
brother,  nor  her  sister,  lived  in  this  state. 
Hence,  in  returning  to  Virginia,  she  was  not 
returning  to  the  bosom  of  her  family.  Pos- 
sibly she  may  have  had  a  conditional  purpose 
to  establish  a  new  domicile,  but  a  six  months' 
residence  in  a  Richmond  hotel,  under  the 
facts  of  this  case,  does  not  establish  the 
animus  manendi.  Such  residence  is  consist- 
ent with  the  animus  revertendi.  The  dece- 
dent might  have  resided  in  Virginia  for  a 
much  longer  period  than  six  months  without 
effecting  a  change  of  domidle.  We  know 
nothing  of  the  circumstances  under  which 
Mrs.  Vance  left  California,  and  nothing  of 
her  plans  in  so  leaving.  We  know  nothing  of 
her  Intent  by  word  of  mouth.  On  one  occa- 
sion when  she  might  have  spoken  and  reveal- 
ed her  plans  and  purposes  to  the  w^ltness 
Talley,  she  was  silent  This  may  have  been 
because  she  had  no  plans,  and  was  merely 
drifting,  content  to  remain  in  Richmond  un- 
til the  call  of  pleasure,  or  the  demands  of 
business,  if  she  had  any,  or  regard  for  her 
health,  impelled  her  to  move  on  to  the  next 
place  of  sojourn.  What  her  plans  were  is 
bare  conjecture,  and  in  dealing  with  this 
case,  and  seeking  to  ascertain  the  intent  of 
the  decedent,  we  are  cribbed,  cabined  and 
confined  to  the  domain  of  conjecture.  No 
consistent,  satisfactory  theory  of  the  dece- 
dent's intent  in  returning  to  Richmond  can 
be  derived  from  the  proven  facts.  These  t&cta 
do  not  point  in  definite  fashion  to  any  one 
purpose.  They  are  consistent  with  any  one  of 
half  a  dozen  purposes.  The  burden  is  on  the 
defendant  in  error  to  take  this  intent  out 
of  the  domain  of  conjecture.  Starting  with 
the  established  fact  that  Mrs.  Vance  acquir- 
ed a  new  domicile  in  California  several 
years  before  her  death,  the  defendant  in 
error  must  show  that  she  lost  this  domicile, 
and  acquired  a  new  one  in  Virginia.    Failing 
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to  show  this  loss  of  the  old  domicile,  and 
acquisition  of  a  new  one,  the  defendant  in 
error  is  without  standing  in  this  case. 

It  is  insisted  on  the  part  of  the  defendant 
in  error  that  ''this  is  not  a  case  of  showing 
that  she  [the  decedent]  has  changed  her  dom- 
icile, but  a  case  of  showing  what  her  domi- 
cile is."  But  this  is  a  ''case  of  showing  a 
change  of  domicile."  The  uncontradicted 
evidence  establishes  the  Oalifornla  domicile. 
That  domicile  is  presumed  in  law  to  exist 
until  another  is  acquired  elsewhere.  Hence 
It  is  Incumbent  on  the  state  to  establish  a 
domicile  in  Virginia,  as  a  condition  precedent 
to  its  right  to  recover  the  alleged  omitted  tax- 
es of  1916. 

[6]  Recognizing  this  difficulty,  and  the 
paucity  of  its  evidence,  the  defendant  in  er- 
ror seeks  to  relieve  itself  of  the  burden 
which  it  carries,  by  suggesting  that  "an  as- 
sessment of  taxes  is  presumed  to  be  legal 
and  valid  in  all  respects  until  the  contrary  is 
affirmatively  shown."  That  principle  Is  not 
denied;  but  the  party  resisting  an  assess- 
ment would  certainly  defeat  the  same,  if  he 
showed  that  the  statute  upon  which  the 
state  relied  was  unconstitutional,  or  that  the 
taxes  claimed  were  not  due.  In  the  instant 
case,  the  plaintiff  In  error  set  up  and  estab* 
lished  in  the  court  below  the  defense  that 
Mrs.  Vance  had  lost  her  original  Virginia 
domicile,  and  acquired  a  new  one  in  Califor- 
nia. When  she  returned  to  Virginia  in  1916, 
the  presumption  accompanied  her,  in  the 
absence  of  evidence  to  the  contrary,  that  she 
retained  her  Galifomia  domicile.  If  it  be 
true  that  the  presumption  in  favor  of  the 
legality  of  an  assessment  imposed  a  burden 
upon  the  plaintiff  in  error,  then  that  bur- 
den was  shifted  when  he  showed  that  the 
decedent  had  acquired  a  domicile  in  Cali- 
fornia prior  to  coming  to  Virginia,  l^ereaft- 
er  the  burden  was  on  the  commonwealth  to 
maintain  its  right  of  recovery  by  establish- 
ing the  loss  of  the  California  domicile  and  the 
acquisition  of  a  new  one  on  this  state.  In 
the  opinion  of  this  court,  this  burden  has 
not  been  sustained.  The  evidence  relied  upon 
to  overcome  the  positive  establishment  of  the 
California  domicile  and  the  presumption  of 
its  continuance,  and  to  establish  a  new  domi- 
cile in  Virginia,  is  palpably  inadequate  to 
justify  such  a  conclusion.  There  are  various 
other  assignments  of  error  to  the  order  of  the 
trial  court,  but  in  view  of  the  conclusion 
reached  on  the  question  of  domicile  it  is  not 
necessary  to   consider   these  assignments. 

In  the  opinion  of  this  court,  for  the  reasons 
given,  the  hustings  court  of  the  city  of  Rich- 
mond erred  in  holding  that  Mrs.  Ellen  Stuart 
Vance  was  domiciled  in  Virginia  at  the  time 
of  her  death,  and  the  order  making  the  as- 
sessment of  taxes,  complained  of  must  be 
reversed. 

Reversed. 


cm  Va.  406) 

MERCHANTS'  &  MINERS'  TRANSP.  CO.  v. 
L.  J.  UPTON  &  CO.,  I  no. 

(Supreme   Court  of  Appeals  of  Yirginia. 
June  10,  1920.) 

1.  Carriers  «=» 1 23— Liable  for  loss  whore  nog- 
llgenoe  concurred  with  aot  of  God. 

While  a  carrier  is  exempt  from  liability  if 
the  act  of  God  is  the  proximate  and  sole  cause 
of  loss,  the  carrier  is  liable  if  its  negligence 
concurs  in  and  contributes  to  the  loss,  as  where 
negligent  delay  in  a  shipment  produces  a  con- 
dition where  act  of  God  causes  injury. 

2.  Carriers  ®=::>  1 36— Whether  carrier's  negll- 
genoe  contributed  to  act  of  God  held  for  Jury. 

Where  the  defendant  carrier  on  receipt  of 
a  shipment  of  potatoes  in  December  agreed  to 
immediately  deliver  them  to  connecting  carriers, 
but  failed  to  do  so  for  nearly  a  week,  and  the 
potatoes  were  damaged  by  freezing,  the  ques- 
tion whether  the  carrier's  negligent  failure  to 
make  immediate  delivery  of  the  shipment  as 
agreed,  concurred  with  the  act, of  God,  so  as  to 
make  it  liable  held  under  the  evidence  for  the 
jury.     , 

3.  Carriers  ^es»I7&— Cairlor  not  liable  for  de- 
lay  In  delivering  to  oonneotlng  carrier  faitiag 
to  call  for  same. 

Defendant  carrier  is  not  liable  for  failure 
to  deliver  a  shipment  of  potatoes  to  a  connect- 
ing carrier,  where  it  was  informed  by  plaintiff 
that  connecting  carrier  would  send  its  steamer 
for  the  shipment,  and  the  connecting  carrier, 
knowing  that  the  shipment  was  ready,  failed  to 
do  so. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  h.  J.  Upton  &  Co.,  Incorporated, 
against  the  Merchants'  &  Miners'  Transpor- 
tation Company.  There  was  a  judgment  for 
plaintiff,  and  defendant  brought  error,  and 
plaintiff  assigned  cross-errors.    Affirmed. 

Hughes,  Little  &  Seawell,  of  Norfolk,  for 
plaintiff  in  error. 

E.  R.  F.  Wells,  of  Norfolk,  for  defendant 
in  error. 

PRENTIS,  J.  The  Merchants'  &  Miners' 
Transportation  Company,  hereinafter  called 
the  company,  complains  of  a  judgment  in 
favor  of  D.  J.  Upton  &  Co.,  Incorporated, 
hereinafter  called  the  plaintiff. 

The  pertinent  facts  are  that  the  plaintiff 
had  five  carloads  of  Irish  potatoes  shipped 
to  it  at  Norfolk.  They  arrived  December 
24  and  26,  and  on  receipt  of  notice  of  their 
arrival  the  plaintiff  directed  the  company  to 
deliver  them  to  various  connecting  carriers 
at  Norfolk — three  cars  to  the  Atlantic  Coast 
Liue  Railroad  Company,  one  car  to  the 
Southern  Railway  Company,  and  one  car  to 
the  People's  Navigation  Company.  The  com- 
pany conducted  a  barging  service  in  the  Nor- 
folk harbor  for  redelivery  of  shipments  to 
connecting  carriers  as  a  part  of  their  bust- 
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ness  as  a  transportation  company  as  Is 
shown  by  their  published  tariff.  After  this 
direction  the  weather  which  was  already 
cold,  became  colder.  In  the  meantime  the 
potatoes  were  piled  In  the  company's  ware- 
house, covered  with  tarpaulins,  and  sur- 
roimded  by  freight  in  order  ^o  protect  them 
from  freezing.  Notwithstanding  these  pre- 
cautions, many  of  the  potatoes  were  frozen, 
and  this  action  was  Instituted  to  recover  the 
loss  thereby  occasioned. 

On  December  26,  when  notified  of  their 
arrival,  the  plaintiff  phoned  a  delivery  cl^rk 
of  the  company,  directing  the  disposition  to 
be  made  of  the  potatoes,  which  was  at  once 
followed  by  similar  written  instructions, 
and,  considering  the  evidence  as  this  court 
is  required  to  consider  it,  it  appears  that  the 
delivery  clerk  assured  the  plaintiff  that  the 
potatoes  would  be  reshlpped  promptly,  and 
this  was  the  duty  of  the  company  under  its 
published  tariff.  The  plaintiff,  relying  upon 
this  assurance,  gave  the  matter  no  further 
attention.  On  December  29  the  temperature 
was  17  degrees  above  zero,  and  by  midnight 
it  was  11;  on  the  30th  the  temperature 
ranged  from  12  to  5  degrees,  and  on  the  Slst 
from  16  to  9  degrees.  Then,  on  the  morning 
of  December  31,  the  company  addressed  a 
communication  to  the  plaintiff,  saying  that 
they  were  holding  the  potatoes  on  the  wharf 
at  its  risk,  and  concluding  with  this  language: 
'*Will  you  please  arrange  to  take  delivery 
promptly  to  avoid  freezing."  This  was  the 
first  Intimation  that  the  plaintiff  or  any  of 
its  agents  had  received  that  the  potatoes  had 
not  b^en  delivered  to  the  connecting  carriers 
in  accordance  with  the  instructions  given 
December  26.  which  instructions  it  had  been 
assured  would  be  promptly  obeyed.  It  ap- 
pears that  potatoes  can  stand  a  temperature 
of  from  IS  to  20  degrees  without  damage*  It 
appears  also  that  upon  previous  occasions, 
when  the  company  could  not  make  prompt 
deliveries,  it  would  request  the  plaintiff  to 
come  down  and  haul  the  potatoes  away  from 
the  dock,  and  that  this  wonld  be  done ;  and 
this  custom  or  understanding  la  confirmed 
by  the  letter  just  referred  to,  in  which,  on 
December  31,  the  plaintiff  was  asked  to  take 
delivery  to  avoid  freezing. 

The  company  assigns  three  errors,  but 
they  each  present  the  same  proposition — that 
is.  that  the  plaintiff's  loss  was  not  properly 
attributable  to  any  negligence  on  its  part, 
but  to  an  act  of  GfOd,  for  which  the  company 
is  not  responi^ible. 

(11  The  question  has  been  ao  frequently 
the  subject  of  litigation  and  the  cases  so  ful- 
ly analyzed  and  annotated  that  no  extended 
discussion  tof  them  is  regarded  as  necessary. 
The  rule  is  that  a  carjrier  is  ex^npt  from 
liability  if  the  act  of  Go4  is  the  proizi* 
mate  and  sole  cause  of  the  loss ; .  but  It  is 
equally  well  settled  that,  even  though  the 
immediate  cause  of  the  loss  is  an  act  of  God, 


nevertheless,  If  the  negligence  of  the  carrier 
mingles  with  it  as  an  active  and  co-operative 
cause,  the  carrier  is  still  responsible.  If  the 
negligence  of  the  carrier  concurs  in  and  con- 
tributes to  the  loss,  the  carrier  is  not  exempt 
from  liability,  even  if  the  immediate  damage 
is  caused  by  the  act  of  God. 

In  Wolf  V.  American  Express  Co.,  43  Mo. 
421,  07  Am.  Dec.  406,  in  which  the  carrier 
was  held  responsible  for  the  freezing  of  wine, 
this  is  said: 

"Had  not  the  negligence  and  iDattentioD  of 
the  defendant  co-operated  with  the  cold,  the 
loss  would  not  have  taken  place,  nor  the  dam< 
age  occurred.  The  carrier  must  not  only  ex- 
ercise diligence,  but  he  must  use  that  degree  of 
attention  and  care  which  the  occasion  and  sub- 
ject committed  to  his  trust  demand.  What 
would  be  sufficient  care  in  case  of  ponderous 
articles,  not  liable  to  be  deteriorated  by  ex- 
posure, might  be  the  most  palpable  neglect  in 
case  of  costly  and  perishable  goods.  His  acts 
and  exertions  must  be  commensurate  with  his 
duties." 

r 

In  the  note  to  Armstrong  v.  Illinois  Cen- 
tral R.  Co.,  26  Okl.  362,  109  Pac.  216,  29  L. 
R.  A.  (N.  S.)  671,  this  U  said: 

*'It  may  be  laid  down  a«  a  general  rule  of 
law  that,  even  where  an  act  of  God  has  occurred 
the  duty  is  still  incom'bent  upon  a  carrier 
to  use  due  and  reasonable  diligence  to  save 
the  goods  intrusted  to  his  care,  and  that  if  he 
fails  to  do  this  he  is  liable  for  their  loss  though 
the  primary  cause  of  their  loss  was  an  act  of 
God;  but  if  he  uses  all  the  means  in  his  power, 
and  if,  in  spite  of  his  exertions,  the  goods  are 
lost  or  injured,  he  cannot  be  hdd  responsible." 

The  later  cases  are  cited  in  the  note  to 
Seaboard  Air  Line  Hy.  v.  MuUin,  70  Fla.  450, 
70  South.  467,  L.  R.  A.  1916D,  988,  Ann.  Oas. 
19iaA,  576. 

In  McGraw  v.  Baltimore  &  Ohio  R.  Co.,  18 
W.  Va.  361,  41  Am.  Rep.  697,  the  company 
was  held  liable  for  loss  occasioned  by  freez- 
ing of  Irish  potatoes  where  they  were  deliver- 
ed on  the  13th  of  February  in  time  to  be  ship- 
ped on  the  14th,  and  there  was  a  daily  train. 
They  were  not  shipped  until  the  16th,  and 
were  then  frozen.  While  it  may  be  said  that 
by  the  weight  of  authority  the  general  rule 
is  that  the  carrier  will  not  be  held ,  responsi- 
ble for  mere  delay  in  the  transportation,  in 
that  case  the  court  took  into  consideration 
the  peculiar  circumstances^  as  this  language 
from  the  opinion  indicates: 

'^Taking  the  nature  of  the  propbrty  into  con- 
sideratiofi,  its  liability  to  be  injured  \3j  freezing 
weather,  the  distance  from  the  point  of  ship- 
ment to  the  place  of  destination,  the.  daily 
trains,  between  those  points,  the  favorable  con- 
dition of  the  weather  when  the  property  was 
delivered,  its  liability  to  change  at  that  season 
of  the  year,  and  the  fact  that  at  that  particular 
time  it  was  very  chdngeable^  I  d6  net  think 
that  that  care  and  diligence  and  foresight  were 
exercised  which  are  incumbent  upon  the  com- 
mon .  oarijer.  Under  the  circumstances  the 
company  is  liable  for  the  loss  of  the  property. 
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the  delay  being  the  immediate  and  proximate 
cause  of  the  loss." 

This  statement  is  found  in  10  C.  J.  125: 

"Where  the  carrier  relies  on  one  of  the  excep- 
tions to  his  common -law  liability,  it  must  ap- 
pear, in  order  to  excuse  him,  that  the  excep- 
tional cause,  such  as  an  act  of  God,  or  the  like, 
was  the  imm«diate  or  proximate,  and  not  the 
remote,  cause  of  the  loss.  And  while  it  must 
be  true,  as  a  general  proposition,  that,  al- 
though the  carrier  is  in  some  way  negligent,  if 
such  negligence  does  not  contribute  to  the  loss 
which  is  due  to  an  excepted  cause,  tne  carrier 
is  not  liable,  it  is  Tery  generally  dedared  that, 
if  the  negligence  of  the  carrier  concurs  with 
an  act  of  God  in  producing  a  loss  or  injury,  the 
carrier  is  not  exempted  from  liability  by  show- 
ing that  the  immediate  cause  was  the  act  of 
God,  or  some  other  excepted  cause;  or,  as  oth- 
erwise expressed,  the  carrier  is  responsible 
where  the  loss  is  caused  by  an  act  of  God  or 
other  excepted  cause,  if  the  carrier's  negligence 
mingles  with  it  as  an  active  and  co-operative 
cause." 

1  Hutchinson  on  Carriers  (3d  Ed.)  |  292, 
states  the  same  doctrine,  emphasizing  the 
fact  that  the  carrier  Is  bound  to  exercise  due 
care  and  diligence  in  view  of  the  attending 
elroumstances  to  protect  the  goods  Intrusted 
to  him  for  carriage. 

A  pertinent  case  is  St  Louis  &  San  Fran- 
cisco R.  Co.  V.  Dreyfus,  42  Okl.  401,  141  Pac. 
773,  L.  R.  A.  1915D,  547.  There  the  action 
against  the  carrier  was  for  the  loss  of  two 
shipmpnts  of  bananas,  and  the  carrier  de- 
fended on  the  ground  that  It  was  prevented 
from  making  delivery  by  a  severe  blizzard 
and  snowstorm.  The  court  recognized  the 
general  rule  Invoked  by  the  carrier,  but 
held  that  It  was  a  question  for  the  Jury 
whether  or  not  the  carrier,  by  ordinary  care 
or  reasonable  effort,  could  have  delivered  the 
goods  more  promptly,  and  thereby  have  pre- 
vented'the  Injury,  notwithstanding  the  snow- 
storm, and  that  the  trial  court  did  not  err 
In  refusing  to  give  a  peremptory  Instruction 
In  favor  of  the  carrier. 

The  subject  is  discussed  generally  In  a 
note  to  Rodgers  v.  Missouri  Pac.  Ry.  Co.,  75 
Kan.  222,  88  Pac.  885,  10  L.  R.  A.  (N.  S.)  058, 
121  Am.  St.  Rep.  416,  12  Ann.  Cas.  449 ;  note 
to  Cent,  of  Ca.  -Ry.  Co.  v.  Sigma  Lumber  Co., 
170  Ala.  627,  54  South.  205,  Ann.  Cas.  1912D, 
968 ;  Pine  Bros.  v.  Chicago.  B.  &  Q.  Ry.  Co., 
153  Iowa,  1. 133  N.  W.  128.  39  L.  R.  A.  (N.  S.) 
640;  note  to  Davis  v.  Garrett,  5  Eng.  Rul. 
Cas.  280;  4  R.  C.  L.  717,  et  seq. 

It  is,  however,  claimed  for  the  company 
that  the  case  of  Herring  v.  Chesapeake  West- 
ern Ry.  Co.,  101  Va.  778,  45  S.  E.  322,  is  con- 
clusive of  the  question  In  Its  favor  In  this 
court,  however  it  may  be  In  other  jurisdic- 
tions. It  Is  true  In  that  case  that  the  com- 
pany Is  relieved  from  liability  for  mere  de- 
lay, but  it  appeared  that  some  of  the  delay 
was  uncontrollable,  and  that  the  greater  part 
of  It  was  caused  by  the  plaintiff  himself. 


r  The  case  of  Railroad  Co.  v.  Reeves,  10 
Wall.  176,  19  li.  Ed.  909,  which  Is  also  relied 
on  by  the  company,  holds  that  when  the  dam- 
age Is  shown  to  have  resulted  from  the  Im- 
mediate act  of  God,  such  as  a  sudden  and 
extraordinary  flood,  the  carrier  Is  exempt 
from  liability,  unless  the  defendant  was  guil- 
ty of  some  negligence  In  not  providing  for 
the  safety  of  the  goods. 

Those  cases  were  determined  by  the  facts 
there  shown  to  exist  So  this  case  depends 
upon  the  proper  consideration  of  the  facts 
here  shown. 

[2]  In  the  case  in  judgment,  the  negligence 
which  Is  relied  upon  by  the  plaintiff  is  the 
failure  of  the  company  to  notify  it  that  It 
could  not  perform  Its  promise  to  make 
prompt  delivery  of  the  potatoes  to  the  con- 
necting carriers,  so  that  the  plaintiff  could 
co-operate  In  the  usual  way  by  removing 
them  to  a  safer  place.  It  is  clear  that  It  had 
been  the  habit  of  the  company,  In  case  of 
such  delay,  to  notify  the  plaintiff  so  that  It 
could  take  measures  to  preserve  the  prop- 
erty and  to  Insure  prompt  deliveries  to  its 
customers.  The  potatoes  were  in  a  ware- 
house upon  the  wharf  of  the  company  in  the 
Norfolk  harbor,  In  the  last  days  of  Decem- 
ber, when  freezing  weather  might  be  appre- 
hended at  any  time.  The  commodity,  pota- 
toes, was  one  especially  liable  to  Injury  from 
freezing,  and  the  question  presented  Is 
whether  or  not,  under  these  circumstances, 
the  alleged  negligence  of  the  carrier  was  an 
active  concurring  and  contributing  cause  of 
the  loss  so  as  to  make  It  liable,  or  whether 
the  freezing  weather  was  the  sole  proximate 
cause  thereof  so  as  to  exempt  it  from  liabil- 
ity. The  company  is  claiming  that  the  low- 
er court  erred  in  not  determining,  as  a  mat- 
ter of  law,  that  it  is  exempt  from  such  liabil- 
ity, while  the  plaintiff  Is  claiming  that  the 
question  Is  one  of  fact  which  should  have 
been  submitted  to  the  jury.  The  trial  court, 
by  proper  Instructions,  sustained  the  plain- 
tiff's view,  and  submitted  the  question  to  the 
jury.  We  have  no  doubt  of  the  correctness 
of  this  ruling,  whether  tested  by  analogy, 
reason,  or  authority. 

[31  The  jury  found  a  verdict  for  the  full 
amount  claimed,  $3,025,  which  the  court  re- 
duced to  $2,311.60,  requiring  the  plaintiff  to 
accept  the  reduced  amount  or  submit  to  a 
new  trial,  and  the  plaintiff  assigns  this  as 
cross-error.  The  reason  for  this  reduction 
is  that  the  plaintiff  directed  the  company  to 
deliver  one  carload  of  the  potatoes  to  the 
People's  Navigation  Company,  and  notified 
it  that  the  last-named  company  would  send 
its  own  steamer  therefor.  Inasmuch  as  there 
was  no  duty  on  the  part  of  the  company  to 
do  more  than  deliver  this  carload*  when  call- 
ed for  by  the  navigation  company,  the  court 
determined  that  upon  the  evidence  the  de- 
fendant company  was  not  at  fault.  This 
evidence  is  that  the  representative  of  the 
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navigation  company  called  at  the  wharf  and 
asked  if  they  had  the  potatoes.  The  com- 
pany's delivery  clerk  replied  that  he  did 
not  know,  whereupon  the  navigation  com- 
pany's agent  called  up  the  plalntHTs  book- 
keeper, got  the  car  number,  and  went  down 
and  looked  for  the  car,  but  failed  to  find  it. 
About  an  hour  and  a  half  later,  on  the  same 
day,  the  representative  of  the  navigation 
company  was  told  that  the  potatoes  had  been 
located,  but  it  was  too  late  on  that  day  to 
make  the  delivery,  and  they  were  never  again 
called  for.  The  only  duty  resting  upon  the 
company  as  to  this  carload  of  potatoes  was 
to  hold  them  in  its  warehouse  until  the 
steamer  of  the  navigation  company  called 
for  them.  The  defendant  company  was 
therefore  not  in  fault,  and  therefore  in  no 
way  responsible  for  this  part  of  the  loss. 
The  court,  therefore,  properly  reduced  the 
verdict  by  $713.40,  which  amount  was  fixed 
by  agreement  of  the  parties  litigant,  as  the 
loss  thereby  caused. 
Affirmed. 


(127  Va.  249) 

CHILES  V.  BOWYER  et  al. 

(Supreme  Court  of  Appeals  of  Yirginla. 
June  10,  1920.) 

1.  Evidence  ^=»277»Hu8band'8  admisalona  as 
to  wife'a  interest  In  land  admissible  as  decla- 
rations against  Interest. 

Evidence  of  husband's  admissions  that  wife 
had  a  half  interest  in  land,  and  assurances  to 
wife  that  land  had  been  conveyed  to  both  of 
them,  held  admissible  in  action  following  hus- 
band's death,  in  which  it  was  claimed  by  hus- 
band's heirs,  as  against  wife's  heirs,  that  land 
had  been  conveyed  to  wife  by  mistake,  being 
statements  in  disparagement  of  title. 

2.  Reformation  of  Instruments  «=»45(4)^Evl- 
dence  held  not  to  show  that  wife  was  named 
with  husband  as  grantee  by  mistake. 

In  action  by  plaintiff,  claiming  under  hus- 
band, against  wife's  heirs,  to  reform  deed  con- 
veying land  to  husband  and  wife,  on  grounds 
that  wife's  name  had  been  included  by  mistake, 
evidence  held  insufficieut  to  prove  that  wife  was 
named  as  grantee  by  mistake,  in  view  of  sig- 
nificance of  deed  itself. 

3.  Frauds,  statute  of  ^=9106(1)— Undelivered 
deed  held  enforoeable  by  grantee  In  posses- 
aion  as  a  contract. 

Where  deed  executed  pursuant  to  parol  con- 
tract was  signed,  sealed,  and  acknowledged,  and 
constituted  a  true  expression  of  the  contract  be- 
tween the  parties,  and  where  grantee  took  pos- 
session of  the  property  and  paid  consideration 
named  in  deed,  the  deed,  if  invalid  for  nonde- 
livery, will  be  enforced  as  a  contract;  the  ex- 
pression of  the  terms  of  the  contract  in  deed 
taking  the  contract  out  of  the  statute  of  frauds. 

Appeal    from    Circuit    Court,    Botetourt 
County. 


Suit  by  G.  P.  Chiles  against  J.  W.  Bowyer 
and  others.  From  the  decree  rendered,  plain- 
tiff appeals.    Affirmed. 

O.  B.  Harvey,  of  Clifton  Forge,  and  Gea  A. 
Revercomb,  of  Covington,  for  appellant. 
Haden  &  Haden,  of  Fincastle,  for  appellees. 

KELLY,  P.  This  appeal  involves  the  title 
to  an  undivided  one-half  interest  In  a  tract 
of  about  217  acres  of  land  situate  in  Bote- 
tourt county.  The  litigation  In  its  present 
form  came  about  in  the  following  manner: 

6.  P.  Chiles,  who  is  the  appellant  here, 
claiming  to  be  the  owner  of  the  whole  tract, 
except  two  small  undivided  interests  brou^t 
a  suit  for  partition  against  the  alleged  own- 
ers of  those  two  Interests.  J.  W.  Bowyer  and 
others,  the  appellees  here,  notified  Chiles  that 
they  daihied  an  undivided  one-half  interest 
in  the  whole  tract,  and  requested  that  he 
make  them  parties  to  the  partition  suit  This 
he  declined  to  do,  and  dismissed  that  pro- 
ceeding. 

Following  this  action  on  the  part  of  Chiles, 
J.  W.  Bowyer  and  others  brought  an  action 
of  ejectment  against  him,  seeking  to  recover 
a  judgment  for  the  undivided  one-half  inter- 
est claimed  by  them. 

Thereupon  Chiles  brought  the  present  suit 
in  equity.  In  his  bill  he  asserted  title  in  him- 
self as  to  the  whole  tract,  except  the  two 
small  undivided  interests  above  mentioned, 
claiming  under  one  Samuel  K.  Lemon.  He 
further  alleged  that  the  defendants,  Bowyer 
and  others,  claimed  an  undivided  half  inter- 
est In  the  land  under  Maud  Lemon,  wife  of 
the  said  Samuel  Lemon;  that  her  title  de- 
pended solely  upon  a  deed  of  May  4,  1912, 
from  Frank  M.  Lemon  and  Mattle  B.  Lemon, 
his  wife,  to  Samuel  K.  Lemon  and  Maud,  his 
wife;  that  Maud  Lemon's  name  was  insert- 
ed in  that  deed  as  a  grantee  by  mistake; 
and,  further,  that  the  deed  had  never  been 
delivered,  and  was  for  that  reason  null  and 
void.  The  bill  prayed  that  the  deed  be  cor- 
rected, so  as  to  vest  the  title  to  the  entire 
tract  in  the  heirs  of  Samuel  Lemon,  that  the 
defendants  be  enjoined  from  the  further  pros- 
ecution of  the  action  of  ejectment,  and  for 
general  relief. 

When  the  cause  came  on  to  be  finally  beard 
on  the  bill,  the  answer  of  the  defendants, 
and  the  proof,  the  court  held  that  the  deed  of 
May  4,  1912,  was  not  good  as  a  conveyance 
for  want  of  proper  delivery,  but  that  it  rep- 
resented the  true  contract  betwe^i  Frank 
Lemon  and  wife  and  Samuel  Lemon  and 
wife,  and  appointed  a  commissfioner  to  con- 
vey one  half  of  the  land  to  Chiles  and  others 
in  proper  proportion,  and  the  other  half  to  de- 
fendants, Bowyer  and  others  in  proper  pro- 
portion. From  that  decree  this  appeal  was 
allowed. 

In  1884  TrsLuk  M.  Lemon  and  Samuel  Lem- 
on, who  were  brothers,  became  joint  owners 
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of  the  land'  here  lavolved,  and  on  February 
23,  1892,  Samuel  K.  Lemon  and  Maud,  his 
wife,  conveyed  to  Frank  Lemon  "their  one- 
half  undivided  interest"  therein.  The  deed 
evidencing  the  latter  transfer,  as  copied  in 
the  record  before  us,  redtes  the  consideration 
as  being  "the  sum  of  $3,085.00,  three  thous- 
and and  eighty-five  dollars,  $585.00,  five  hun- 
dred and  eighty-five  dollars,  a  part  of  the 
first-mentioned  sum,  being  due  to  the  party 
of  the  second  part  upon  a  bond  which  has 
been  surrendered  to  the  party  of  the  first 
part,  and  the  sum  of  twentu-five  dollars  cash 
in  hand  paid  to  the  party  of  the  first  part  by 
the  party  of  the  second  part,  the  receipt  of 
which  is  hereby  aclmowledged."  (Italics  sup- 
plied.) OClie  original  deed  evidently  acknowl- 
edged, or  Intended  to  acknowledge,  a  cash 
payment  of  $2,500,  Instead  of  only  $25.  All 
parties  concerned  then  and  since  have  treat- 
ed the  transfer  as  a  cash  transaction. 

The  true  reason  actuating  the  parties  in 
making  the  last-named  deed,  and  the  real 
nature  of  the  conveyunce,  are  matters  about 
which  the  parties  in  this  litigation  differ 
widely. 

On  behalf  of  the  appellant  it  Is  claimed 
that  at  the  time  the  deed  was  made  there 
was  also  a  verbal  contract  whereby  Frank 
Lemon  sold  to  his  brother,  Samuel,  the  for- 
mer's half  interest  in  the  farm,  that  the  deed 
then  made  was  merely  a  mortgage  to  secure 
the  payment  of  the  entire  sum  therein  rep- 
resented as  purchase  money,  and  that,  when 
Samuel  Lemon  paid  to  Frank  Lemon  the 
whole  amount  therein  named,  the  latter  would 
convey  to  the  former  the  entire  tract. 

On  the  other  hand,  the  appellees  claim  that 
the  deed  represented  a  straight-out  sale.  In- 
duced on  Samuel  Lemon's  part  by  the  fact  that 
he  was  then  in  straightened  financial  circum- 
stances, and  that  he  needed  and  actually  re- 
ceived from  his  brother,  Frank,  in  money,  the 
difference  between  the  total  recited  consider- 
ation and  the  bond,  to  wit,  the  sum  of  $2,500. 
It  is  further  contended,  however,  on  the  part 
of  the  appellees,  that  subsequent  to  the  date 
of  the  deed  the  two  brothers  entered  into  a 
verbal  contract  whereby  Frank  Lemon  and 
wife  agreed  to  sell  the  whole  farm  to  Samuel 
Lemon  and  Maud,  his  wife,  in  consideration 
of  $2,000. 

These  respective  theories  and  contentions 
on  the  part  of  the  appellant  and  appellees,  as 
to  the  verbal  agreement  and  understanding 
between  Frank  and  Samuel  Lemon  for  the  re- 
conveyance by  the  former  to  the  latter,  assert 
novel  and  mysterious  arrangements,  and 
while  they  are  respectively  most  -confidently 
Insisted  upon,  by  counsel  as  being  established 
by  the  testimony  of  witnesses,  when  we  come 
to  consider  the  evidence  outside  of  the  deed 
itself,  the  most  that  can  fairly  be  made  of  it 
is  that  there  arose,  at  som^  time  shortly  be- 
fore or  shortly  after  the  deed  of  February  23, 
1882,  some  sort  of  a  verbal  understanding  and 


r  agreement  between  the  two  brothers  where- 
by, when  certain  payments  were  made  to 
B^ank  by  Samuel  ($2,000  of  which  was  to 
represent  the  price  of  the  land),  the  whole 
tract  was  to  be  conveyed  by  Frank  Lemon 
and  wife  either  to  Samuel  Lemon  alone,  or 
to  Samuel  Lemon  and  his  wife,  Maud. 
Whether  such  conveyance  was  to  be  to  one 
or  both  of  the  latter  is  a  question  which  is 
left  in  uncertainty  by  the  parol  evidence.  It 
may,  however,  be  regarded  as  certain,  and 
may  be  taken  as  the  only  reasonably  satis- 
factory guide  in  deciding  the  case,  that  these 
brothers  fully  understood  and  trusted  each 
other,  and  that  what  they  actually  did,  as 
evidenced  by  the  deed  of  May  4, 1912,  was  in 
accord  with  what  they  promised  each  other 
to  do. 

When  the  deed  of  February  23,  1892,  was 
made,  Samuel  Lemon  and  wife  were  living 
on  the  farm  in  question  in  Botetourt  county. 
Frank  Lemon  and  wife  were  living  on  the 
farm  which  they  owned  in  Alleghany  county, 
about  16  miles  distant.  Samuel  Lemon  and 
wife  continued  to  reside  on  the  Boietourt 
farm,  and  payments  were  made  by  Samuel 
Lemon,  either  on  his  own  behalf  or  on  behalf 
of  himself  and  as  agent  for  his  wife,  from 
time  to  time  in  cattle  and  other  things,  until 
on  or  before  May  4,  1912,  these  payn^nts 
amounted  to  $1,388.71.  As  of  that  date  Sam- 
uel Lemon  and  Mattle  B.  Lemon,  his  wife, 
made  and  acknowledged  the  deed  to  Frank 
M.  Lemon  and  Maud  E.  Lemon,  his  wife,  pur- 
porting to  convey  to  them  Jointly  the  Bote- 
tourt farm,  "in  consideration  of  the  sum  of 
two  thousand  ($2,000.00)  dollars,  $1,388.71  of 
which  has  been  paid  before  the  execution  of 
this  deed,  receipt  of  which  is  hereby  ac- 
knowledged, and  six  hundred  and  eleven 
dollars  and  twenty-nine  cents  ($611.29),  the 
residue  of  the  purchase  money,  payable  with- 
in two  years  from  this  date,  with  interest 
from  date,"  and  a  vendor's  lien  was  retained 
in  the  deed  to  secure  the  unpaid  purdiaae 
money.  This  deed,  after  its  execution  and 
acknowledgment,  remained  in  6*rank  Lemon's 
possession,  and  was  found  in  his  private  pa- 
pers after  his  death. 

Maud  Lemon  died  in  1914,  Frank  Lemon 
in  1915,  and  Samuel  Lemon  in  1916.  Mattle 
E.  Lemon  survived,  and  was  the  sole  legatee 
and  devisee  under  the  will  of  her  husband. 

After  the  death  of  Samu^  Lemon,  his  neph- 
ew, G.  P.  Chiles,  the  appellant,  who  had  been 
raised  by  him,  obtained  from  all  of  the  other 
heirs  of  Samuel  Lemon,  exc^t  the  two  hav- 
ing the  small  undivided  Interest  above  men- 
tioned, conveyances  for  their  interest  in  Sam- 
uel Lemon's  estate.  He  also  procured  from 
Mrs.  Mattle  Lemon  possession  of  the  deed  of 
May  4,  1912,  paying  her  $1,000  to  cover  what 
she  claimed  was  a  balance  due  her  husband 
on  the  land  and  tl^e  price  of  a  deed  from  Mrs. 
Mattle  Lemon's  two  children,  who  were 
among  the  heirs  of  Samuel  Lemon.    Having 
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thus  obtained  possession  of  the  deed  of  May 
4,  1912,  he  had  the  same  forthwith  recorded 
in  the  prc^r  clerk's  office.  It  may  be  added 
in  this  connection  that,  while  the  appellant 
and  Mrs.  Mattle  Lemon  both  testified  that  a 
part  of  the  $1,000  was  paid  to  her  on  accoimt 
of  what  she  claimed  was  a  balance  due  on 
the  land,  the  appellant  himself  further  stated 
unequivocally  that  his  Uncle  Sam  had  paid' 
for  the  land  in  full  before  the  death  of 
Frank  Lemon.  That  this  statement  on  his 
part  is  true  seems  to  satisfactorily  appear 
from  the  significant  letter  of  April  13,  1015, 
from  Frank  Lemon  to  Samuel  Lemon  here- 
inafter set  out. 

Shortly  after  the  recordation  of  the  deed, 
G.  P.  Chiles,  having  failed  to  acquire  the  two 
small  interests  in  Samuel  Lemon's  estate, 
brought  the  partition  suit  against  them  here- 
inbefore referred  to,  and  in  an  order  of  pub- 
lication therein  the  land  was  described  as 
"being  the  same  land  which  was  conveyed  by 
Frank  M.  Lemon  and  his  wife  by  deed  bear- 
ing date  of  May  4,  1912,  to  S.  K.  Lemon  and 
Maud  Lemon,  his  wife,  and  recorded  in  the 
clerk's  office  of  Botetourt  county,"  etc  This 
order  of  publication  came  to  the  attention  of 
the  heirs  of  Mrs.  Maud  Lemon,  and  they,  to- 
gether with  Benjamin  Haden  and  Benjamin 
Haden,  Jr.,  their  counsel,  to  whom  about 
that  time  they  conveyed  one-half  of  their  in- 
terest in  the  land,  then  for  the  'first  time  set 
up  a  claim  to  half  of  the  land,  and  asked  to 
be  made  parties  to  the  partition  suit  Chiles 
declined  to  comply  with  this  request  and  dis- 
missed the  suit  Then  followed  the  eject- 
ment suit  as  above  stated,  and  the  present 
chancery  suit,  in  which  the  circuit  court  en- 
tered the  decree  appealed  from. 

It  is  obvious  that  the  determinative  factor 
in  this  case  is  the  deed  of  May  4,  1912,  from 
Frank  Lemon  and  wife  to  Samuel  Lemon  and 
Maud,  his  wife.  The  effect  of  that  deed  is 
decisive.  The  complainant,  appellant  here, 
attacks  it  and  relies  for  relief  against  its 
terms  upon  two  specific  grounds.  The  first 
of  these  grounds  is  that  the  name  of  Maud 
Lemon  as  a  grantee  was  inserted  by  mistake, 
and  the  second  is  that  the  deed  was  null  and 
void  for  want  of  delivery.  We  will  discuss 
these  two  propositions  in  their  order.  As  to 
the  first  the  learned  judge  of  the  circuit 
court  stated  his  opinion  and  finding  as  fol- 
lows: 

"1.  That  the  plaintiff  has  failed  to  raatain  the 
contention  set  up  in  his  said  bill  that  the  deed 
dated  May  4,  1912,  between  F.  M.  Lemon  and 
M.  E.  Lemon,  his  wife,  parties  of  the  first  part, 
and  S.  K.  Lemon  and  Maude  Lemon,  his  wife, 
parties  of  the  second  part,  recorded  in  the 
clerk's  office  of  this  court,  August  16,  1916,  in 
Deed  Book  J,  page  487,  *wa8  executed  by  a  mis- 
take, and  that  it  was  not  contemplated  by  any 
of  the  parties  thereto  at  the  time  of  its  execu- 
tion that  any  right,  title,  or  interest  of  any  na- 
ture should  pass  to  the  said  Maude  Lemon,'  and 
the  plaintiff  is  not  entitled  to  have  said  deed 
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reformed  by  striking  therefrom  the  name  of 
Maud  Lemon  as  one  of  the  grantees  therein.** 

We  concur  in  this  conclusion.  The  deed 
was  skillfully  and  carefully  prepared  by  a 
competent  lawyer,  acting  under  the  instruc- 
tions of  Frank  Lemon,  who  fully  understood 
and  had  in  mind  the  exact  contract  between 
him  and  his  brother.  It  referred  to  "Samuel 
K.  and  Maud  E.  Lemon"  as  "the  parties  of 
the  second  part"  twice  in  separate  connec- 
tions. It  was  plainly  Indorsed  on  the  back, 
"F.  M.  Lemon  and  wife  to  S.  K.  Lemon  and 
wife."  There  is  everything  in  the  form  and 
structure  of  the  deed  to  indicate  that  it  was 
deliberately  and  accurately  written,  and  that 
all  of  the  parties^  understood  that  the  con- 
veyance was  made  jointly  to  Samuel  Lemon 
and  wife.  It  was  signed  and  sealed  and 
acknowledged  In  this  form,  and  kept  In  the 
possession  of  Frank  Lemon  for  several  years, 
and  a  short  time  before  his  death,  when  it 
seems  evident  that  all  of  the  purchase  money 
had  been  paid,  he  wrote  to  his  brother  Sam- 
uel as  follows,  under  date  of  April  13,  1915: 

**Desr  Brother:  Your  letter  to  hand  O.  K.. 
with  check.  If  I  can  get  over  to  see  you  any 
time  soon,  I  will  bring  the  deed;  and  if  you 
come  over  before  I  get  there,  you  can  get  it" 

This  letter  referred  to  the  deed  of  May^  4, 
1912.  There  is  no  direct  proof  that  Samuel 
Lemon  ever  saw  this  deed,  but  the  circum- 
stances and  the  relationship  of  the  parties, 
as  disclosed  by  the  record,  leave  small  room 
to  doubt  that  he  knew  its  contents  and  pur- 
port.* 

[1  ]  There  is  evidence  in  the  record  to  show 
that  Samuel  Lemon  assured  his  wife  that 
the  deed  had  been  made  to  them  both,  that 
he  could  get  it  at  any  time,  and,  further,  that 
he  admitted  to  others  that  his  wife  had  a 
half  interest  in  the  farm,  which  was  to  he 
conveyed  to  her  by  his  brother  Frank.  This 
evidence  is  clearly  admissible,  because  it 
details  statements  of  the  alleged  owner  in 
disparagement  of  the  title  to  the  one-half 
interest  which  appellant  is  here  claiming  un- 
der Samuel  Lemon,  and  it  is  convincingly 
corroborated  by  the  deed  as  actually  made. 

[2]  We  do  not  overlook  the  fact  that  the 
complainant  testified  that  Maud  Lemon  had 
never  claimed  any  interest  in  the  land,  and 
that  Mattle  B.  Lemon  and  others  testified 
substantially  to  the  same  effect;  but  after  a 
careful  review  we  are  of  opinion  that  the 
evidence  on  behalf  of  the  appellant  is  not 
sufficient  to  meet  that  of  the  appellees,  as 
fortified  by  the  significance  of  the  deed  it- 
self. 

It  is  strongly  insisted  on  behalf  of  the  ai>- 
pellant  that  the  claim  of  the  appellees  rests 
upon  a  parol  promise  on  the  part  of  Samuel 
Lemon  to  give  his  wife  a  half  interest  in  the 
land.  The  evidence  does  not  support  this 
contention.    The  land  was'  owned,  and  the 
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contract  to  sell  and  convey  it  was  made,  by 
Frank  Lemon  and  wife.  The  question  Is 
whether  the  sale  was  to  Samuel  Lemon  alone, 
or  to  Samuel  Lemon  and  wife.  There  is  ver- 
bal testimony  tending  to  show  that  Samuel 
Lemon  admitted  and  recognized  the  contrac- 
tual Interest  of  his  wife — not  that  he  prom- 
ised to  give  her  a  part  of  his  own  interest; 
and  this,  as  we  have  seen,  is  confirmed  by  the 
deed  of  May  4,  1912,  naming  her  as  a  party 
interested  jointly  with  her  husband. 

No  question  of  the  rights  of  creditors  is 
involved,  and  even  if  Maud  Lemon  did  not 
put  any  money  of  her  own  into  the  purchase, 
there  is  no  reason  why  her  husband  should 
not  have  given  her  the  money,  or  paid  it  out 
for  her  to  his  brother.  The  simple  question 
is:  To  w^om  did  Frank  Lemon,  who  owned 
the  land,  and  received  payment  in  full  there- 
for, agree  to  sell  it? 

Summing  up  this  branch  of  the  case,  the 
parol  testimony  is  unsatisfactory  and  con- 
flicting; but  it  is  alleged  in  the  bill,  and  is 
shown  by  the  evidence,  that  Samuel  and 
Frank  Lemon  were  on  the  most  intimate  and 
cordial  terms  with  each  other,  and  we  think, 
as  doubtless  the  trial  court  thought,  that  the 
only  satisfactory  evidence  as  to  what  the  par- 
ties really  agreed  upon  is  that  which  is  dis- 
closed by  the  deed  itself. 

Coming,  now,  to  the  second  ground  upon 
which  the  deed  is  attacked:  The  lower  court 
held  that  it  was  never  delivered,  but  was 
good  and  enforceable  as  a  contract.  The 
decree  in  this  respect  is  as  follows: 

"2.  That  the  plaintiff  has  failed  to  snbtahi 
the  allegations  of  his  bill  as  to  the  contract 
therein  alleged  to  have  been  made  between  F. 
M.  Lemon  and  S.  K.  Lemon  concerning  the  pur- 
chase of  tract  of  land  in  the  bill  mentioned, 
and  is  not  entitled  to  have  specific  performance 
thereof  as  prayed  for  in  his  said  bill. 

"3.  That  the  said  deed  of  May  4,  1912,  was 
never  delivered  by  the  grantors  to  the  grantees, 
or  either  of  them,  and  for  that  reason  is  inef- 
fectual to  pass  title  for  the  land  therein  men- 
tioned, but  that  said  deed  evidences  the  true 
contract  between  the  parties  thereto  respecting 
the  land,  and  ought  to  be  enforced." 

[3]  Having  already  decided  that  the  com- 
plainant failed  to  prove  that  the  name  of 
Maud  Lemon  was  inserted  in  the  deed  by 
mistake,  and  therefore  is  not  entitled  to  have 
the  same  reformed  by  striking  out  her  name, 
it  follows  that,  if  there  was  a  delivery  of 


the  deed,  the  title  to  one-half  of  the  land 
passed  thereby  to  Maud  Lemon,  and  is  now 
vested  in  the  appellees.  If,  on  the  other 
hand,  it  be  conceded  that,  as  contended  by 
appellant,  and  as  decided  by  the  court,  the 
deed  was  not  delivered,  then  the  court  was 
clearly  right  in  holding  that  the  undelivered 
deed  was  enforceable  as  a  contract.  It  was 
signed,  sealed,  and  acknowledged,  and  was 
sufficiently  recognized  and  identified  In  the 
letter  referred  to  as  a  true  expression  of  the 
contract  between  the  parties.  The  consider- 
ation recited  therein  is  conceded  to  have  been 
correctly  stated,  and  is  shown  to  have  been 
fully  paid  before  Frank  Lemon*s  death. 
Samuel  Lemon  and  wife  were  in  possession 
of  the  land  under  the  parol  agreement  from 
about  1892  until  it  was  fully  paid  for,  and 
undoubtedly  remained  in  possession  there- 
after under  the  contract  as  expressed  in 
the  deed  of  May  4,  1912.  Under  these  cir- 
cumstances, if  the  deed  was  not  good  as  such, 
because  not  delivered,  it  was  effectual  as  a 
contract,  and  ought  to  be  enforced.  Bowles 
V.  Woodson,  6  Grat.  (47  Va.)  78,  88;  ParriU 
V.  McKinley,  9  Grat  (50  Va.)  1,  7,  58  Am. 
Dec,  212 ;   1  Devlin  on  Deeds  (3d  Ed.)  §  273c. 

Whether,  as  a  general  proposition,  an  un- 
delivered deed  is  sufficient  as  a  memorandum 
or  contract  in  writing  to  overcome  the  stat- 
ute of  frauds  is  a  question  upon, which  the 
authorities  are  not  agreed.  Perhaps  the  cur- 
rent of  authority  supports  the  negative  of  the 
general  proposition.  29  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  855 ;  9  Gyc  257.  But  we  enter- 
tain no  doubt  that  where,  as  in  the  two  Vir- 
ginia cases  above  dted,  and  as  in  this  case, 
it  satisfactorily  appears  from  the  proof  that 
an  undelivered  deed  expresses  the  terms  of 
a  previous  verbal  contract  between  the  par- 
ties, such  a  deed  Is  sufficient  to  take  the  con- 
tract out  of  the  statute,  and  may  properly 
be  made  the  basis  of  specific  performance^ 

Ooundl  for  appellant  do  not  question  the 
soundness  of  the  rule  as  announced  in  the 
Bowles  and  ParriU  Cases,  supra,  but  insist 
that  these  cases  are  not  applicable  here,  be- 
cause there  is  nothing  to  show  that  Samuel 
K.  Lemon  ever  saw  the  deed  or  ever  knew 
anything  about  its  contents^  As  already 
pointed  out,  however,  the  Just  and  fair  in- 
ference from  the  record  is  to  the  contrary. 

For  the  reasons  stated,  the  decree  wUl  be 
affirmed. 

Affirmed. 
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WINN  BROS.  &  BAKER,  Ino^  v.  LIPS- 

COMBE. 

(Supreme   Court  of   Appeals  of  Virginia. 
June  10,  1920.) 

J.  Trial  ^=9253(7)— Instruction  dlreoting  ver- 
diot  on  inadequate  statement  of  facti  er- 
ronepua. 

Instructions,  which  in  substance  direct  a 
Terdict  on  a  partial  and  inadequate  statement 
of  facts,  are  erroneous. 

2.  Trial  ®=:9296 (2)— Instructions  held  suffldent 
In  view  of  other  Instnictlona. 

In  action  for  cost  of  apples  purchased  for 
•defendant  by  plaintiff  and  for  commissions 
earned,  instruction  to  find  for  plaintiff  if  he 
liad  been  authorised  to  purchase  the  apples 
for  defendant  held  not  objectionable  as  against 
contention  that  it  authorized  verdict  for  plain- 
tiff without  requiring  that  he  exercised  proper 
•care  to  see  that  apples  were  shipped  and  pack- 
-ed  in  proper  condition,  in  yiew  of  other  in- 
struction, with  which  such  instruction  must  be 
read,  submitting  question  whether  plaintiff  was 
in  default  in  the  discharge  of  his  duties. 


3.  Principal  and  ag^nt  ^es»89(  10)— Instruct  ion 
as  to  plaintiff's  authority  to  buy  apples  for 
defendant  held  warranted. 

In  action  for  cost  of  apples  purchased  for 
defendant  by  plaintiff  and  for  commissions 
•earned  in  so  doing,  evidence  held  to  warrant  in- 
struction submitting  question  of  whether  de- 
fendant authorized  the  purchase  of  the  partic- 
ular apples. 

4.  Trial  ^s»329— Verdict  must  dispose  of  all 
Issues  affecting  its  corrsotness. 

A  verdict,  to  be  valid,  must  dispose  of  all 
the  issues  in  the  case  which  affect  the  correct- 
ness of  the  verdict;  and,  if  it  appears  from 
the  record  that  it  is  uncertain  whether  the 
verdict  responds  to  all  of  such  issues  it  is  in- 
iralid. 

5.  Trial  ^=»329,  343— General  verdict  for  plain- 
tiff sufllclent  notwithstanding  special  plea  of 
set-off. 

In  action  for  cost  of  apples  purchased  by 
plaintiff  for  defendant  and  for  commissions 
earned  in 'so  doing,  where  defendant  filed  spe- 
cial plea  of  set-off  for  damages  because  of 
delivery  of  apples  inferior  to  those  contracted 
for,  a  general  verdict  for  plaintiff  was  suffi- 
<uent,  being  necessarily  a  finding  in  his  favor 
upon  the  issue  on  the  special  plea,  as  well  as 
upon  the  general  issue,  under  Code  1919,  S§ 
6145,  6150. 

Error  to  Circuit  Court  of  City  of  Norfolk. 

Action  by  Rush  Lipscombe  against  Winn 
Bros.  &  Baker,  Incorporated.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
Aimed. 

This  is  an  action  of  assumpsit,  in  whidi 
the  defendant  in  error  was  plaintiff  and  the 
plaintiff  in  error  was  defendant  in  the  court 
below.  They  will  tie  hereinafter  referred 
to  in  accordance  with  those  positions. 
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The  plaintiff  seeks  to  recover  an  alleged 
balance  due  him  by  defendant  for  the  cost 
($2,630.30)  of  certain  apples  bought  for  and 
shipped  to  the  defendant,  plus  plaintiffs 
charge  of  $85  commissions,  less  $2,300  paid 
by  the  defendant  on  the  account;  the  bal- 
ance of  such  account  as  thus  left  due  and  un- 
paid being  the  sum  of  $415.30. 

The  defendant  pleaded  the  general  issue 
of  nonassumpsit,  on  which  issue  was  Joined, 
and  also  filed  k  special  plea  of  set-off  under 
the  recoupment  statute,  alleging  the  existence 
of  a  contract  of  employment  of  the  plaintiff 
by  the  defendant  under  which  the  authority 
of  the  plaintiff  was  limited  to  the  purchase 
of  a  certain  kind  and  grade  of  apples  suita- 
ble for  being  put  in  cold  storage,  and  alleg- 
ing damages  against  the  plaintiff  in  the  sum 
of  $1,940,  as  occasioned  the  defendant  by  the 
action  of  the  plaintiff  in  shipping  to  the  de- 
fendant apples  of  an  inferior  grade,  some  of 
them  rotten  and  badly  packed,  in  breach  of 
the  duty  and  not  within  the  authority  of  the 
plaintiff  under  such  contract  of  employment. 
Issue  was  also  Joined  upon  such  special  plea. 

There  was  a  trial  by  Jury,  who  rendered 
the  following  verdict: 

*'We,  the  jury,  find  for  the  plaintiff,  Rush 
Lipscombe,  and  assess  his  damages  at  $415.30/* 


On  the  facts,  the  case  turns  chiefly  upon 
the  question  of  whether  the  apples  in  ques- 
tion were  bought  by  the  plaintiff  and  shipped 
to  the  defendant  under  the  contract  of  em- 
ployment set  up  in  the  special  plea,  or  under 
special  authority  specifically  given  to  the 
plaintiff  by  the  defendant  after  that  contract 
of  employment  was  entered  into,  by  which 
special  authority  it  was  recognized  by  the 
defendant  that  the  purchase  and  shipment  of 
apples  in  question  did  not  fall  within  and 
were  not  governed  by  the  terms  of  the  ini- 
tial contract  of  employment  of  the  plaintiff. 

On  this  question  of  fact  there  is  but  little, 
if  any,  conflict  of  testimony. 

The  plaintiff  testified,  in  substance:  That 
when  he  had  the  opportunity  to  buy  the  ap- 
ples in  question  near  Afton,  Va.,  he  "didn't 
feel  like  buying  this  stuff  without  notifying 
Mr.  Winn,'*  and  that  he  called  Mr.  Winn,  a 
member  of  the  defendant  company,  who  was 
acting  for  the  defendant,  over  the  phone, 
''and  told  him  exactly  what  X  had  been  of- 
fered, what  the  apples  were,  the  kind,  the 
quality,  the  best  I  could,  and  that  if  he  took 
this  number  3  grade  stuff  it  would  be  some- 
thing that  he  would  want  to  sell  pretty  early ; 
it  wouldn't  do  for  storage.  He  stopped  talk- 
ing and  had  a  conversation  with  somebody — 
I  don't  know  who— and  called  me  again.  He 
didn't  leave  the  phone,  but  told  me  to  go 
ahead  and  make  the  deal,  that  he  would  take 
them  and  he  would  send  me  the  money  to 
pay  for  them  as  they  were  loaded."  That 
accordingly  two  remittances  were  made  to 
the  plaintiff  by  the  defendant  of  $1,300  each. 


For  other 
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and  thie  apples  were  shipped  In  two  ship-  j 
ments,  one  about  September  25,  and  the  other 
about  October  17,  but  the  $2,600  total  of  re- 
mittances left  the  balance  due  the  plaintiff 
of  the  $415.30,  as  per  the  account  Mr.  Winn 
In  his  testimony  admits  the  conversation  over 
the  phone  above  mentioned,  and  practically 
admits  the  correctness  of  the  plain  tiff  *8  ver- 
sion of  it  Mr.  Baker,  another  member  of 
the  defendant  company,  who  heard  the  plain- 
tiff's testimony,  and  was  the  person  with 
whom  Mr.  Winn  talked  in  the  pause  of  the 
phone  conversation  of  the  latter  with  the 
plaintiff  above  alluded  to,  admits  that  the 
statement  of  the  plaintiff  in  regard  to  the 
phone  conversation  is  correct  and  that  the 
plaintiff  was  thus  authorized  to  buy  the  ap- 
ples; and  the  contention  in  the  testimony 
for  the  defendant  given  on  the  trial  seems  to 
be  reduced  to  the  position  that  there  were  too 
many  rotten  apples  in  the  shipment  as  deliv- 
ered in  Norfolk,  and  that  some  of  them  were 
badly  packed,  indicating  carelessness  and 
negligence  on  the  part  of  the  plaintiff  in  look- 
ing after  the  grading  and  x>acking  of  the  ap- 
ples and  in  ilccepting  them.  As  to  these  mat- 
ters, we  deem  it  sufficient  to  say  that  there 
was  a  conflict  of  testimony,  but  there  was  am- 
ple evidence  to  sustain  a  finding  of  the  jury 
that  the  plaintiff  was  not  guilty  of  any  cul- 
pable negligence  or  carelessness  about  any 
of  such  matters.  And  on  the  whole  It  Is 
plain  from  the  testimony  that  there  was  am- 
ple evidence  to  sustain  the  verdict  of  the 
jury  In  finding  against  the  defendant  on  the 
plea  of  set-off  aforesaid,  and  in  finding  as 
they  did  in  favor  of  the  plaintiff. 

The  defendant  asked  for  no  instructions. 

There  were  but  two  instructions  given, 
which  were  at  the  request  of  the  plaintiff, 
and  are  as  follows: 

"(I)  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Rush  Lips- 
combe  has  without  his  own  default  incurred  ex- 
penses or  damages  in  the  course  of  transacting 
the  business  of  his  agency  or  in  following  the 
instructions  of  his  principal  (Winn  Bros.  & 
Baker,  Incorporated),  he  will  be  entitled  to  full 
compensation  and  reimbursement 

"(2)  The  conrt  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  Rush  Lips- 
combe  purchased  for  Winn  &  Baker  the  ap- 
ples set  out  in  the  account  filed  with  the  dec- 
laration in  this  cause  after  he  had  fully  dis- 
closed to  Winn  Bros.  &  Baker  the  quality  of 
the  apples  to  be  purchased,  and  had  been  ful- 
ly instructed  so  to  do  by  them,  and  the  de- 
fendant sustained  damages  as  a  result  thereof, 
said  damages  cannot  be  imputed  to  him.  And 
he  is  entitled  to  proper  compensation  for  his 
labor,  and  to  be  reimbursed  for  the  money  laid 
out  by  him  in  such  purchase." 

Certain  testimony  bearing  on  Instruction 
(2)  is  referred  to  in  the  opinion  below. 

Thos.  W.  Shelton  and  Alfred  Anderson, 
both  of  Norfolk,  for  plaintiff  in  error. 

Hicks,  Morris,  Garnett  &  Tunstall,  of  Noi> 
folk,  for  defendant  in  error,  ^  - 


SIMS,  J.,  after  nif&king  the  foregoing 
statement  delivered  the  following  opinion  of 
the  court: 

There  are  three  assignments  of  error, 
which  will  be  considered  and  disposed  of  In 
their  order  as  stated  below: 

1.  That  the  trial  court  erred  In  giving  In- 
struction (2),  copied  above,  in  that  It  in- 
structed the  jury,  in  substance,  to  find  for  the 
plaintiff,  without  consideration  of  the  theory 
of  the  defendant  that  the  plaintiff  was  in  de- 
fault in  the  discharge  of  his  duty  to  exer- 
cise proper  care  to  see  that  the  apples,  when 
bought  and  shipped,  were  in  proper  condi- 
tion, and  properly  graded  and  packed,  which 
rendered  the  instruction  fatally  defective — 
citing  a  number  of  authorities  on  this  sub- 
ject; and  that  for  this  reason  also  the  in* 
struction  was  misleading. 

[1,2]  There  is,  of  course,  no  question 
about  the  law,  that  if  Instructions,  In  sub- 
stance, direct  a  verdict  upon  a  partial  and 
inadequate  statement  of  facts,  they  are  er- 
roneous. But  the  instruction  (2),  objected  to. 
does  not  itself  direct  a  verdict  It  is  only 
by  the  two  Instructions  that  it  can  be  said 
that  a  verdict  Is  directed.  Hence,  in  consid- 
ering upon  what  facts  found  a  verdict  is 
directed,  both  the  instructions  given  in  the 
case  in  judgment  must  be  read  together; 
and,  when  so  read,  it  is  manifest  that  the 
consideration  of  the  theory  of  the  defendant 
that  the  plaintiff  was  in  default  in  the  dis^ 
charge  of  his  duty  in  the  premises  was  not 
withdrawn  from,  but  was  submitted  to,  the 
jury.  Instruction  (1)  expressly  submitted 
that  Issue  to  the  jury. 

2.  That  the  trial  court  erred  In  giving 
Instruction  (2)  because  it  is  not  supported  by 
the  evidence,  in  that  the  evidence  in  the  case 
of  the  plaintiff  himself  Is  (M,  R.  p.  12)  that 
**I  was  to  use  my  own  judgment  In  determin- 
ing whether  the  apples  were  good  or  bad,'* 
and  again,  on  the  same  page,  that  "I  used 
my  own  judgment ;"  and  that  therefore,  the 
jury  could  not  properly  have  **  'believed  from 
the  evidence  that  Rush  Lipscombe  purchased 
for  Winn  Bros.  &  Baker  the  apples  set  out  in 
the  account  filed  with  the  declaration  in 
this  case  after  he  had  fully  disclosed  to 
Winn  Bros.  &  Baker,  the  quality  of  the  ap- 
ples to  be  purchased,  and  had  been  fully  in- 
structed so  to  do  by  them,'  because  such  is 
not  the  evidence  in  the  case.*' 

Now  it  appears  from  the  record  that,  the 
matter  about  which  the  plaintiff  testified 
that  he  used  his  own  judgment  was  not 
whether  he  should  or  should  not  purchase 
the  apples  in  question,  but  that  he  used  such 
judgment  with  respect  to  whether  the  ap- 
ples were  good  or  bad,  and  their  quality  and 
condition,  both  before  and  after  they  were 
being  packed.  That  is  to  say,  that  his  re- 
port to  the  defendants  of  the  kind  and  qual- 
ity of  the  apples  before  he  bought  them  was 
based  oh  his  Judgment  on  the  subject  and  his 
accepting  them  « after  inspection  was  based 
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on  the  same  exercise  ot  Judgment  And  the 
plaintiff  expressly  testified,  as  outlined  In 
part  in  the  statement  preceding  this  opinion, 
that  before  buying  the  apples  In  question  he 
specifically  informed  the  defendant  of  what 
was  the  quality  of  the  apples  (as  determined, 
of  course,  by  plaintiff's  judgment  on  the  sub* 
ject,  based  on  his  experience  In  the  iiremis- 
es) ;  that  the  defendant  thereupon  sanctioned 
and  authorized  the  purchase,  which  was  ac- 
cordingly made ;  and  that,  moreover,  the  ap- 
ples, on  insi)ection  by  the  plaintiff  before 
they  were  shipped,  proved  to  be  all  that  he 
represented  them  to  the  defendant  to  be  at 
the  time  the  latter  gave  the  special  authority 
to  the  plaintiff  to  purchase  them ;  and  that 
they  were  properly  packed  and  shipped,  etc 
[3]  We  are  therefore  of  opinion  that  there 
was  ample  eviden.ce.  to  support  instruction 

(2). 

8.  The  remaining  assignment  of  error  is 
that  the  verdict  is  fatally  defective,,  in  that 
it  does  not  respond  to  the  issue  Joined  on  the 
special  plea  of  recoupment,  but  only  to  the 
general  issue. 

The  following  authorities  are  cited  and 
relied  on  for  the  defendant  to  sustain  the 
position  of  this  assignment  of  error,  namely: 
mte  V.  Wilson,  2  Hen.  &  M.  (12  Va.)  268; 
Brown  v.  Henderson,  4  Munf.  (18  Va.)  492 ; 
Danville  BAnk  v.  Waddill,  27  Grat.  (68  Va.) 
448;  Gawk  v.  Millovich  (Mo.  Ai^.)  203  S. 
W.  1006;  and  State  v.  Frledley,  73  W.  Va. 
684.  80  S.  E.  1112. 

[41  It  is,  of  course,  elementary  law  that 
a  verdict,  to  be  valid,  must  dispose  of  all  the 
issues  in  the  case  which  affect  the  correct- 
ness of  the  verdict;  and  that,  if  It  appears 
from  the  record  that  It  is  uncertain  whether 
the  verdict  responds  to  all  of  such  issues*  it 
is  invalid. 

In  all  of  the  cases  next  above  mentioned, 
except  that  of  Danville  Bank  v.  Waddlll,  the 
verdict  was  a  special  verdict,  from  which 
it  affirmatively  appeared  that  tfae  verdict 
responded  to  only  one  of  two  Issues  in  the 
case  which  affected  the  correctness  of  the 
verdict.  In  Danville  Bank  v.  Waddill  there 
was  a  general  verdict.  The  subject  we  have 
under  consideration  was,  however,  only  col- 
laterally involved  in  that  case.  It  arose  in 
this  way:  There  were  pleas  of  payment  and 
a  plea  of  the  statute  of  limitations  inter- 
poseid  by  the  defendant  The  court  below 
erroneously  practically  instructed  the  Jury 
that  the  plea  of  the  statute  of  limitations  was 
a  good  defense  to  the  action.  The  Jury 
found  a  general  verdict  for  the  defendant. 
On  appea,l  counsel  for  the  defendant  took  the 
position  that  the  error  of  the  trial  court  on 
the  subject  of  the  statute  of  limitations  was 
harmless,  since  without  that  plea  the  verdict 
would  have  been,  and,  indeed,  was,  in  favor 
of  the  defendant  on  the  issue  of  paymeht,  be- 
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cause,  being  a  general  verdict  it  responded 
to  all  of  the  issues  in  the  case.  On  this  sub- 
ject the  opinion  of  the  court,  delivered  t^ 
Judge  Staples,  says:  , 

'The  defect  in  this  argument  is  in  assuming 
that  a  general  verdict  is  necessarily  a  finding 
upon  all  the  issues  in  favor  of  the  party  for 
whom  it  18  rendered.  It  is  certainly  more  reg- 
ular in  practice,  and  in  some  cases  it  is  es- 
sential, that  the  finding  shall  respond  to  all 
the  issues.  The  cases  of  Hite's  Heirs  v.  Wil- 
son, 2  Hen.  &  Mun.  268,  Jones'  Ex'rs  v.  Hen- 
derson, 4  Munf.  492  [above  mentioned  1  fur- 
nish illustrations  of  this  rule.  In  the  latter 
case  issues  were  joined  on  the  'pleas  of  pay- 
ment and  fully  administered';  the  jury  found 
for  the  defendant,  'he  having  fully  administer- 
ed,' etc.  A  judgment  on  this  verdict  was  re- 
versed by  this  court,  on  the  ground  that  the  is- 
sue on  the  plea  of  payment  had  not  been  tried. 
The  reasons  upon  which  the  decision  was  based 
are  too  obvious  to  require  comment.  On  the 
other  hand,  cases  often  occur  in  which  the 
finding  of  one  issue  is  decisive  of  the  case,  and 
renders  a  consideration  of  the  others  wholly 
unnecessary  or  immaterial." 

The  opinion  then  proceeds  to  hold,  with 
manifest  correctness,  that  in  that  case  it  ap- 
peared from  the  record  that  it  was  at  least 
uncertain  whether  the  Jury  had  tried  the  ia» 
sue  of  payment,  •and  sets  aside  the  verdict  for 
misdirection  of  the  Jury  by  the  action  of  the 
court  on  the  Instructions  on  the  subject  of 
the  statute  of  limitations. 

[5]  None  of  the  cases  above  mentioned  in- 
volves an  Issue  upon  a  plea  of  recoupment  as 
one  of  the  several  issues  In  question.  As  we 
know,  the  defense  6f  recoupment  as  to  unseal- 
ed instruments  to  the  extent  that  it  does  not 
exceed  the  plaintiff's  demand  can  be  made 
under  the  general  issue,  and  a  special  plea  in 
such  case  under  the  statute  (Pollard's  Code 
1904,  S  3299 ;  Code  1919,  §  6145)  is  unneces- 
sary (Cox  V.  Hagan,  125  Va.  ,  100  S.  B. 

666).  And  when  made  under  the  statute,  in  ac- 
cordance with  the  procedure  in  Virginia,  as 
regulated  by  statute  (Pollard's  Code  1904,  f 
3304;  Code  1919,  §  6150),  where  both  the 
plaintiff's  and  the  defendant's  claims  are  to 
be  passed  upon  by  the  same  Jury,  but  one 
verdict  is  expected  to  be  rendered,  that  be- 
ing either  for  the  plaintiff  or  defendant,  as 
the  case  may  be,  for  the  excess  to  which  the 
one  or  the  other  ^lay  be  entitled,  over  and 
above  whatsoever  tfae  adverse  party  may  be 
entitled  to.  If  anything,  on  consideration  of 
the  confiletlng  claims:  Hence  a  genera}  ver- 
dict in  such  cafie  for  the  plaintiff  is  neces- 
sarily a  finding  in  his  flavor  i4>on  the  issue 
on  the  special  plea,  as  well  as  upon  the  gen- 
eral issue. 

The  Judgment  under  review  will  there- 
fore be 

Affirmed. 
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PRINCE  V.  BARHAM  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1920.) 

i.  Wilfa  ^=9625— Provision  held  aa  executory 
devise. 

Provision  of  a  will  that,  should  testator's 
daughter  H.  die  leaving  no  children,  land  loaned 
to  her  by  a  prior  provision  "I  leave  in  trust 
•  ♦  •  for  the  benefit  of  my  daughter  V.  and 
children,"  is  an  executory  devise. 

2.  Wills  ^=s>742— Interest  In  executory  devise 
may  be  conveyed  before  happening  of  con- 
tingency. 

An  executory  devise  stands  on  the  same 
footing  as  a  contingent  remainder  as  concerns 
transmissibility  of  the  subject  thereof;  and 
an  interest  in  such  subject  may  be  conveyed, 
certainly  by  virtue  of  Code  1887,  i  2418,  prior 
to  happening  of  the  contingency  on  which  the 
interest  is  appointed  by  the  will  to  vest  in 
right  of  possession,  if  the  grantor  then  has  a 
possibility  of  taking  coupled  with  an  interest, 
which  he  has  if  he  then  is  an  ascertained  per- 
son to  take  under  the  devise;  that  is,  if  he  is 
designated  by  name,  or  by  dass,  nil  of  which 
class  are  to  take  and  one  of  which  he  is,  sub- 
ject, however,  to  reduction  in  quantity  for  any 
subsequent  increase  of  the  number  of  the  class. 

3.  Wills  <S=s>524(2)— Children,  to  whom  an  ex- 
ecutory devise  was  made  on  condition  of  H. 
dying  without  children,  held  to  Include  ene  liv- 
ing at  death  of  testator,  though  dying  he- 
fore  H. 

Children  of  V.  living  at  testator's  death, 
and  such  as  might  afterwards  be  bom  before 
the  death  of  H.  leaving  no  children,  including 
a  child  of  V.,  who  died  after  her,  but  before  H., 
are  the  persons  to  take  under  the  executory 
devise  contained  in  the  provision:  Should  H. 
die  leaving  no  children,  the  property  loaned  her 
(by  a  prior  clause  of  the  will)  "I  leave  in  trust 
for  the  benefit  of  V.  and  children,"  to  be  man- 
aged as  directed  in  regard  to  all  property  loan- 
ed to  her;  ''managed*'  either  being  used  in  its 
ordinary  sense,  and  not  in  the  sense  of  man- 
aged and  divided,  or  its  use  in  the  latter  sense 
being  so  doubtful  that  the  doubt  will  be  re- 
solved against  such  use,  in  favor  of  the  rule 
that  early,  rather  than  deferred,  vesting  of  es- 
tates and  of  rights  of  expectancy  are  favored 
in  the  law,  notwithstanding  dauses  loaning 
property  to  V.  provided,  not  only  for  its  being 
managed  by  a  trustee,  and  not  being  subject 
to  debts  of  her  husband,  but  also  for  it  being 
divided  at  V.'s  death  among  her  living  children 
and  the  descendants  of  any  deceased. 

Appeal  from  Circuit  Court,  Sussex  County. 

Suit  by  Miles  Barham  and  others  against 
Hannah  B.  Prince.  Decree  for*  plaintiffs, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

This  is  a  suit  for  partition  of  certain  land 
devised  by  the  fourth  clause  of  the  will  of 
Benjamin  Prince,  deceased.  The  will  is  as 
follows: 


"In  the  name  of  Ood,  Amen.  I,  Benjamin 
Prince,  of  the  county  of  Sussex  and  state  of 
Virginia,  do  make  this  my  last  will  and  tes- 
tament in  manner  and  form  following: 

"Ist.  I  give  to  my  daughter,  Henrietta  Bailey, 
two  beds  and  furniture,  to  her  and  her  heirs 
forever.  I  also  loan  to  my  said  daughter  all 
my  land  lying  west  of  the  public  road,  begin- 
ning at  the  path,  the  dividing  line  between  my 
land  and  that  of  James  H.  Mangum,  deceased, 
to  the  fork  of  the  road,  then  straight  line  south 
to  the  poplar  swamp.  Supposed  to  be  six  hun- 
dred acres,  more  or  less. 

"2d.  I  leave  to  Samuel  C.  Hood,  in  trust  for 
the  benefit  of  my  daughter  Virginia  A.  Bar- 
ham  and  her  children  the  balance  of  the  lias- 
senburg  tract  of  land,  at  her  death.  I  desire 
the  property  loaned  her  to  be  equally  divided 
among  all  her  living  children  and  the  descend- 
ants of  those  deceased  taking  per  stirpes. 

'*3d.  It  is  my  will  and  desire  that  my  execa- 
tor,  hereinafter  named,  sell  the  balance  of  my 
land  and  perishable  estate  of  every  descrip- 
tion, and  the  proceeds  arising  from  the  sale 
thereof  I  wish  divided  in  the  following  manner, 
viz.:  One-half  I  give  to  my  daughter  Henrietta 
Bailey,  to  her  and  her  heirs  forever;  the  other 
half,  of  said  money,  I  leave  in  trust  to  Samuel 
C.  Hood  for  the  benefit  of  my  daughter  Virginia 
A.  Barham  and  children,  to  be  by  him  deposited 
in  some  bank  under  an  order  of  court  the  inter- 
est to  be  paid  semiannually  to  my  daughter  V. 
A.  Barham  for  the  benefit  of  herself  and  chil- 
dren, but  not  to  be  subject  to  any  debt  her 
husband  may  owe  or  contract.  And  at  the 
death  of  my  daughter  Virginia  Ann  to  be  di- 
vided in  the  same  way  as  is  directed  of  the  land 
mentioned  in  the  second  clause. 

"4th.  Should  my  daughter  Henrietta  Bailey 
die  leaving  no  children  the  property  loaned  her, 
I  leave  in  trust  to  Samuel  C.  Hood,  trustee 
for  the  bene^t  of  my  daughter  Virginia  A.  Bar- 
ham and  children,  to  be  managed  as  directed 
in  regard  to  all  the  property  loaned  her. 

"5th.  I  hereby  constitute  and  appoint  my 
friend,  Samuel  C.  Hood,  executor  of  this  last 
will.  Given  under  my  hand  and  seal  this  28th 
day  of  April,  1876.  Signed,  sealed  and  ac- 
knowledged in  the  presence  of  Jno.  Prince,  E. 
P.  Bailey.  Ben  Prince.    [Seal.]" 

At  the  date  of  the  will  and  at  the  death 
of  the  testator  (his  death  occurring  within 
a  year  after  the  date  of  the  will)  his  daugh- 
ter, Virginia  A.  Barham,  and  her  son, 
George  P.  Barham,  and  other  diildren  of 
hers,  were  living,  as  was  also  Henrietta 
Bailey.  There  were  no  children  horn  to 
Virginia  Barham  after  the  death  of  the  tes- 
tator. 

In  1884  George  P.  Barham  executed  a 
deed  of  trust  to  secure  the  payment  of  cer- 
tain indebtedness  of  his,  and  by  this  deed 
undertook  to  convey  one-third  undivided  in- 
terest in  said  land  involved  in  this  partition 
suit,  subject  "to  the  life  interest  of  Mrsr 
Henrietta  Bailey,**  as  having  "passed  to 
[him]  under  the  will  of  Benjamin  Prince, 
dec'd.    •    •    ••• 
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The  deed  contained  no  clause  of  general 
warranty. 

The  deed  was  foreclosed  !n  1904,  and  the 
appellant,  Mrs.  Hannah  B.  Prince,  became 
the  purchaser  of  such  undivided  Interest  at 
the  sale  thereunder,  and  the  trustee  by  deed 
dated  In  that  year  conveyed  such  Interest  to 
her,  If  It  was  such  an  Interest  as  could  be 
and  was  conveyed  by  the  aforesaid  deed 
from  George  P.  Barham. 

Virginia  A.  Barham  died  In  1908  intes- 
tate, and  "at  her  death"  left  surviving  her 
the  said  George  P.  Barham  and  certainly 
one  other  child,  the  said  Hannah  B.  Prince, 
and  either  another  child  or  her  descendants, 
as  the  record  discloses  that  another  child, 
Patsle  Bailey,  died  leaving  children  as  her 
descendants,  but  whether  such  death  occur- 
red before  or  after  the  death  of  her  mother 
we  do  not  find  distinctly  stated  In  the  rec- 
ord, and  It  Is  not  material  to  the  decision 
on  this  appeal* 

George  P.  Barham  died  In  1910,  Intestate, 
leaving  children  surviving  him,  who  are 
the  appellees. 

Henrietta  Bailey  died  In  1915,  over  80 
years  of  age,  leaving  no  children.  Her  only 
child  died  at  the  age  of  6  many  years  be- 
fore. 

The  appellees,  the  children  of  George  P. 
Barham,  however,  and  his  sister,  the  said 
Hannah  B.  Prince,  and  the  children  of  the 
said  Patsle  Bailey,  survived  the  said  Hen- 
rietta Bailey,  and  hence  were  the  parties 
living  at  her  death. 

The  decree  under  review  held  that  the  ap- 
pellees under  the  will  aforesaid  are  entitled 
to  the  one-third  interest  In  controversy  In 
the  land. 

R.  H.  Mann,  of  Petersburg,  and  W.  B. 
Cocke,  of  Stoney  Creek,  for  appellant. 

R.  W.  Arnold,  of  Waverly,  Piummer  &  Bo- 
hannan,  of  Petersburg,  and  Buford  &  Peter- 
son, of  LawrencevlUe,  for  appellees. 

SIMS,  J.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

[1]  The  Interest  in  question  was  devised  by 
the  fourth  clause  of  the  will  of  Benjamin 
Prince,  above  set  forth.  This  is  an  executory 
devise. 

[2]  All  of  the  authorities  agree,  however, 
that  an  executory  devise  stands  upon  pre- 
cisely the  same  footing  as  contingent  remain- 
ders in  so  far  as  transmlsslblllty  of  the  sub- 
ject thereof  is  concerned,  and  that  an  inter- 
est in  such  subject  may  be  conveyed  (cer- 
tainly by  virtue  of  such  a  statute  as  section 
2418  of  the  Code  of  1887  of  Ylrginla)  prior  to 
the  happening  of  the  contingency  upon  which 
the  interest  is  appointed  by  the  will  to  vest 
in  right  of  possession,  provided  the  grantor 
has  at  the  time  of  conveyance  a  possibility 
of  taking  coupled  with  an  interest;  and  this 
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^  he  has,  according  to  the  authorities,  if  he,  at 
such  time,  is  an  ascertained  person  to  take 
under  fhe  devise.  2  Minor's  Inst  (4th  Ed.) 
421,  422;  1  Minor  on  Real  Prop.  |  804,  p. 
889;  16  Cyc.  653;  4  Kent's  Com.  263,  285. 
And  he  Is  such  an  ascertained  person  If  he 
is  designated  by  name  or  by  class,  all  of 
which  class  are  to  take,  and  one  of  which 
he  is.  2  Jarman  on  Wills  (6th  Am.  Ed.)  top 
pp.  168-170;  16  Cyc.  653;  1  Minor  on  Real 
Prop,  li  749,  826;  2  Minor's  Inst.  (4th  Ed.) 
463;  Chess'  Appeal,  87  Pa.  362,  30  Am,  Rep. 
361;  Jones  v.  Roe,  8  T.  R.  88;  Jackson  v. 
Waldron,  13  Wend.  (N.  Y.)  178.  Where  a 
possible  taker  is  thus  designated  by  class  and 
he  should  die  before  the  testator,  if  the  will 
speaks  as'  of  that  time  in  designating  the 
person  to  take,  the  survivors  of  the  class  will 
take  (Saunders  v.  Saunders,  109  Va.  191,  63 
S.  E.  410) ;  but,  if  he  survives  such  time,  his 
Interest,  under  an  executory  devise,  equally 
as  if  it  were  a  contingent  remainder,  is  de- 
scendible (Medley  v.  Medley,  81  Va.  265),  de- 
visable (2  Minor's  Inst.  421,  and  other  au- 
thorities above  cited),  and  assignable  in  equi- 
ty, and  also  at  law,  certainly  by  virtue  of 
the  statute  aforesaid  in  Virginia  (2  Minor's 
Inst  422;  1  Minor  on  Real  Prop.  |  804,  p. 
889).  See,  also.  Graves'  Notes  on  Real  Prop. 
§§  189,  190.  Many  of  the  authoriaes  hold 
that  the  same  Is  true  at  common  law,  since 
the  statute  of  uses  and  of  wills  dispensing 
with  livery  of  seisin.  4  Kent's  Ck>m.  263, 285, 
and  notes;  Jackson  v.  Waldron,  13  Wend. 
(N.  T.)  178 ;  16  Cyc.  653.  In  such  case,  it  Is 
true,  the  interest  which  is  thus  transmissible 
may  be  reduced  in  quantum,  pro  tanto,  by 
the  number  in  the  class  being  increased,  as 
I)ermitted  by  the  terms  of  the  wiU ;  for  exam- 
ple, by  after-born  children  (when  children  of 
a  certain  person  is  the  designation  of  the 
class),  pending  the  happening  of  the  event 
appointed  for  the  vesting  of  the  estate  in 
possession.  2  Jarman  on  Wills,  supra,  top 
pp.  168-170;  16  Cyc.  653.  But  the  latter  rule 
of  law  is  of  no  practical  importance  in  the 
case  before  us,  since  there  were  no  children 
of  the  class  here  in  question  who  were  born 
after  the  date  as  of  which  the  will  speaks  on 
this  subject,  as  we  construe  it,  and  before 
the  event  happened  upon  which  the  execu- 
tory devise  took  effect  by  vesting  the  right 
of  possession.  It  is  mentioned  merely  to 
darlfy  our  meaning  in  what  is  said  above 
on  the  subject  of  the  objects  of  an  executory 
devisee  taking  a  transmissible  interest  in  the 
contingent  estate. 
2.  The  single  ultimate  question  involved  In 

I  this  case  is  whether  the  conveyance  made  by 
George  P.  Barham  in  1884,  under  which  the 
appellant  claims,  operated  to  pass  the  con- 
tingent Interest  of  George  P.  Barham  at^ 
tenfpted  to  be  conveyed  thereby. 

[8]  8.  As  follows,  however,  from  wliat  we 
have  said  above  of  the  law  bearing  upon  the 
subject,  the  decisive  question  for  determi- 
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nation  Is  whether  the  fourth  clause  of  the 
will  speaks  as  of  the  date  of  the  death  of 
Henrietta  Bailey,  or  as  of  some  other  date 
when  George  P.  Barham  was  living,  in.  its 
designation  of  the  objects  of  the  deyise;  1. 
e.,  the  persons  to  take  the  subject  of  the 
devise  made  by  such  clause. 

It  is  strongly  argued  by  counsel  for  ap- 
pellees that  the  fourth  clause  must  be  read 
along  with  the  second  and  third  clauses  of 
the  will,  and  especially  with  the  second 
clause;  that  when  so  read  and  construed  the 
conclusion  must  be  reached  that  the  will 
speaks  as  of  the  time  of  the  event  of  the 
death  of  Henrietta  Bailey  leaving  no  children, 
in  designating  the  objects  of  the  devise ;  that 
hence  the  same  contingency  which  creates 
the  uncertainty  of  the  event  of  the  devise 
ever  taking  effect  in  possession  also  creates 
the  uncertainty  as  to  the  persons  to  take; 
and  that  the  persons  to  take,  as  designated 
in  the  will,  are  the  children  of  Virginia  A. 
Barham,  and  the  descendants  of  those  de- 
ceased, who  should  be  living  at  the  death  of 
Henrietta  Bailey  leaving  no  children.  And 
the  cases  of  Smoot  v.  Bibb,  124  Va.  28,  97  S. 
B.  355,  Bristol  v.  Atwater,  50  Conn.  402,  De 
Wolf  V.  Middleton,  18  R.  I.  810,  26  Atl.  44, 
31  Atl.  271,  31  L.  R.  A.  146,  and  Pinkham  v. 
Blair,  57  N.  H.  226,  are  cited  on  this  point 

In  Smoot  V.  Bibb  the  deed  unquestionably 
fixed  upon  the  time  of  the  death  of  the 
holder  of  the  preceding  estate  as  the  time 
for  the  ascertainment  of  the  persons  to  take 
the  contingent  remainder.  It  necessarily 
followed,  as  was  there  h^ld,  that  only  those 
persons  who  were  in  existence  at  that  time 
could  take  under  the  devise  in  question. 
This  was  the  extent  of  the  holding  in  that 
case. 

Precisely  the  same  is  true  of  the  express 
provisions  of  the  wills  involved  in  all  of  the 
other  cases  next  above  mentioned,  which  are 
cited  and  relied  on  by  appellees  as  aforesaid. 

The  will  before  us  is  distinctly  different 

And  even  if  the  word  ''managed"  could  be 
given  a  meaning  of  ''divided,*'  which  in  its 
context  would  operate  to  devise  the  contin- 
gent estate,  which  is  the  subject  of  the 
fourth  clause  of  the  will,  to  those  children 
of  Virginia  A.  Barham  who  were  living  at  a 
certain  time  and  descendants  of  her  deceased 
children  who  were  living  at  the  same  time, 
and  to  such  persons  only,  that  time,  as  ex- 
pressly designated  in  the  will,  upon  giving  it 
the  most  favorable  construction  for  appellees 
on  this  subject,  would  have  been  at  the  death 
of  Virginia  A.  Barham,  and  not  at  the  death 
of  Henrietta  Bailey  leaving  no  children.  In 
such  case  a  similar  question  would  have  been 
presented  for  decialon  a&  that  involved  in  the 
<;a8e  of  Wilson  v.  Langhome,  102  Va.  631, 
47  S.  E.  871,  and  the  principle  tqvoived  la 
Che  hokUng  in  that  case  would  be  decisive  of 
the  instant  case  against  the  appellees. 

However,  we  do  not  think,  upon  looking  to 


the  whole  will,  that  the  word  "managed**  can 
be  given  a  meaning  of  "divided."  The  wUl 
uses  both  words,  but  uses  the  former  in  the 
fourth  clause  only;  the  latter  only  in  the 
second  and  third  clauses.  The  manifest  pur- 
pose of  the  trust  created,  to  embrace  the  in- 
terests which  the  daughter  Virginia  A.  Bar- 
ham, a  married  woman,  would  acquire  under 
the  will,  was  to  shield  such  interest  from 
any  debts  her  husband  might  owe  or  con- 
tract The  interposition  of  the  trustee  was 
plainly  for  that  purpose.  The  word  "manag- 
ed,** in  the  fourth  clause  of  the  will,  seems 
clearly  to  refer  only  to  the  action  of  the  trus- 
tee, during  the  lifetime  of  such  daughter; 
whereas,  the  word  "divided,**  as  used  in  the 
second  and  third  clauses  of  the  will,  refers  to 
divisions  to  be  made  by  others,  cince  the 
trusteeship  would  at  the  time  of  such  divi- 
sions be  at  an  end,  the  parties  to  participate 
in  such  divisions  being  then  entitled  so  to  do 
in  absolute  right  of  ownership.  The  trustee 
was  to  so  manage  "all  the  property**  which 
this  daughter  might  take  under  the  will  as 
that  during  her  lifetime  it  sliuuld  (as  ex- 
,  pressed  in  the  will)  '*not  be  subject  to  any 
debts  her  husband  may  owe  or  contract" 
Such  would  be  the  ordinary  and  usual  mean- 
ing of  the  word  "manage,"  when  used  in  a 
direction  to  a  trustee  to  carry  out  such  a 
purpose.  When  it  came  to  the  division  of  the 
property  after  the  death  of  the  daughter, 
that  was  another  matter.  It  is  true  that  in 
the  second  and  third  clauses  of  the  will 
language  is  used  (if  the  will  in  these  clauses 
is  to  be  taken  to  efpeak  as  of  the  time  of  the 
death  of  Virginia  A.  Barham  in  its  designa- 
tion of  her  children  who  were  to  take^  and 
not  as  of  the  time  of  the  death  of  the  tes- 
tator— ^which,  however,  is  not  free  from 
doubt)  which,  under  the  settled  construction 
which  the  authorities  have  given  to  that 
phraseology,  would  be  construed  to  devise  a 
contingent  remainder  to  the  diildren  of  the 
daughter  and  the  descendant  of  those  de- 
ceased who  should  survive  her.  The  word 
"divided,**  ai^  It  is  used  in  such  context  in 
the  second  clause  of  the  will,  might  have  that 
meaning,  although  without  such  context  it 
would  have  rather  a  contrary  significance, 
referring  to  the  carrying  into  effect  in  pos- 
session of  previously  existing  property  rights. 
But  any  one  reading  the  Will  as  a  whole  can 
but  feel  that  such  a  meaning  may  be  an  arti- 
ficial meaning  when  it  is  given  to  the  second 
and  third  clauses  of  this  particular  will.  One 
feels  that  it  may  have  been  the  actual  in* 
tentipn  of  the  testator  that  the  daughter, 
Virginia  A.  Barham,  should  take  a  life  es- 
tate in  all  the  property  whi(^  might  be- 
come vested  in  right  in  her  during  her  life, 
with  remainder  or  limitation  over  in  fee,  or 
absolutely,  to  all  of  her  children.  One  feeU 
that,  but  for  the  provisions  Intended  to 
create  the  trust  aforesaid,  the .  whole  will 
would  probably  bfive  been  clearly  so  drawn ; 
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that  is  to  say,  in  all  parts  of  it  affecting  ]  tber  pnipose  of  expressing  the  intention  of 


them  the  devise  would  probably  have  been 
unquestionably  to  Virginia  A.  Barham  for 
life,  with  remainder,  or  limitation,  over  to 
Tier  children,  as  aforesaid.  But  if  such  was 
the  actual  intention  of  the  testator,  it  was 
not  nnquestionably  so  expressed  in  the  sec- 
ond clause  of  the  will.  The  proper  construc- 
tion of  the  second  and  third  clauses  upon  the 
point  under  consideration  would  greatly  de- 
pend upon  whether  there  is  a  period  after 
the  wor^s  "at  her  death"  in  the  second 
clause,  as  is  true  of  the  will  as  shown  in 
the  printed  record,  which  is  copied  above,  or 
41  comma  following  those  words,  as  Is  true 
of  the  will  as  shown  in  the  petition  for  the 
appeal.  In  our  view  of  the  case,  however,  it 
is  unnecessary  to  decide  whether  the  lan- 
guage of  the  second  clause  of  the  will  creates 
a  vested  remainder  in  the  children  of  Vir- 
ginia A.  Barham  living  at  the  death  of  the 
testator,  or  a  contingent  remainder  in  such 
•of  the  children  and  their  descendants  as 
should  be  living  at  the  death  of  Virginia  A. 
Barham.  For,  when  we  come  to  the  fourth 
•clause,  we  find  no  .language  which  Incorpo- 
rates in  that  clause  the  word  "divided,"  with 
its  context,  as  found  in  the  second  clause  of 
the  will.  There  is  sufQdent,  as  aforesaid,  in 
the  other  parts  of  the  will  to  satisfy  the 
meaning  of  the  word  "managed,"  without  the 
need  of  giving  to  that  word  any  other  than 
its  ordinary  and  usual  meaning  aforesaid; 
and  we  are  not  here  confronted  with  lan- 
.guage  used  by  the  testator  which  might  have 
«  settled  meaning  different  from  what  we 
believe  was  probably  his  actual  meaning. 
We  therefore  find  ourselves  at  liberty  to  give 
to  the  language  used  in  the  fburth  clause 
both  what  we  believe  to  have  been  the  prob- 
able actual  meaning  of  the  testator  and  also 
the  meaning  which  the  language  used  itself 
imports. 

These  views  are  strengthened  by  the  fur- 
ther consideration  that  the  omission  of  the 
words  "and  divided"  after  the  word  "man- 
■aged"  in  the  fourth  clause  of  the  will^  which 
the  court  is,  in  effect,  asked  to  supply  by  its 
interpretation,  at  least  renders  it  doubtful 
whether  the  t^tator  intended  to  use  the 
word  "managed"  with  the  meaning  of  "man- 
aged and  divided,"  or  of  "managed"  only.  In 
this  situation  of  doubt,  if  the  arguments 
were  as  strong  for  the  adoption  of  the  former 
as  for  the  latter  meaning — ^whlch  we  do  not 
think  is  the  case,  since  the  early,  rather  than 
deferred,  vesting  of  estates  and  of  rights  of 
expectancy  is  favored  in  the  law — that  con- 
struction of  the  language  of  the  will  should 
be  adopted  which  fbvors  the  former  result 

We  should,  perhaps,  also  remark  that  the 
word  "managed,"  when  ecmstrued  along  with 
•other  language  in  the  will,  serves  the  fur^ 


the  testator  to  devise  to  Virginia  A.  Bar- 
ham a  life  estate  only  in  whatsoever  she 
-might  take  under  the  will;  thus  creating  an 
interest  in  her  children,  and  taking  the  dase 
out  of  the  operation  of  the  line  of  decisions 
in  Virginia  on  the  subject  of  the  effect  of  cer- 
tain language  in  a  devise  to  a  woman  and 
her  children. 

The  above  being  our  conclusions  as  to  the 
meaning  to  be  given  to  the  word  "managed," 
we  are  of  opinion  that  the  fourth  clause  of 
the  will  speaks  as  of  the  death  of  the  tes- 
tator in  its  designation  of  the  objects — L  e., 
of  the  persons — ^to  take  the  subject  of  the 
devise  made  by  such  clause,  and  that  the 
children  of  Virginia  A.  Barham  living  at  tes- 
tator*^ death,  and  such  as  might  be  after- 
wards bom  before  the  death  of  Henrietta 
Bailey  leaving  no  children,  were  the  objects 
of  the  executory  devise  as  designated  In  the 
wilL 

Since  George  P.  Barham  was  one  of  the 
children  of  Virginia  A.  Barham,  and  was  liv- 
ing at  the  death  of  the  testator,  the  further 
conclusion  necessarily  follows  that  he  was 
then  an  ascertained  person  to  take  under 
the  devise,  and  consequently  thereiqM>n  took 
a  possibility  coupled  with  an  interest  in  his 
share  of  the  devise»  so  that  the  same  passed 
by  his  subsequaxt  deed. 

Hence^  as  of  the  time  of  suit  broug)it,  as 
between  the  appellees,  the  heirs  at  law  of 
George  P.  Barham,  deceased,  and  the  appel- 
lant deriving  title  under  said  deed,  the  latter 
is  entitled  to  such  interest,  which  became 
vested  in  right  of  possession  on  th^  death  of 
Henrietta  Bailey  leaving  no  children. 

The  decree  under  review  most  therefore  be 
reversed  and  the  cause  will  be  remanded,  for 
further  proceedings  not  inconsist^it  with 
the  views  expressed  in  this  opinion. 

PRENTIS,  i.  (concurring  In  the  result). 
Even  if  the  fourth  clause  of  the  will,  in- 
stead of  using  the  word  '^managed,"  had  used 
the  same  language  as  that  employed  in  the 
second  and  third  clauses,  and  had  specifically 
devised  the  property  (subject  to  the  defeasi- 
ble fee)  to  the  trustee  for  the  benefit  of  Vlr^ 
glnia  A.  Barham,  and  at  her  death  to  be 
divided  between  her  surviving  children  and 
the  descendants  of  thpse  deceased,  taking 
per  stirpes,  still  the  same  result  would  fol- 
low. George  P.  Barham's  interest  would 
then  have  been  contingent  upon  his  survival 
of  his  mother.  As,  however,  his  mother  died 
first,  his  interest  accrued  upon  her  death,  his 
children  and  heirs  at  law  are  bound  by  his 
deed,  and  his  interest  belongs  to  the  appel- 
lee, who  claims  thereunder. 

Reversed  and  remanded 
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CITY  OF  RICHMOND  v.  CHILDREY. 

■ 

(Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1920.) 

I.  Eminent  domain  ^ssl^Rlght  wholly  statu- 
tory. 

The  right  to  take  or  damage  private  prop- 
erty for  public  use  is  wholly  statutory,  it  is  in 
derogation  of  the  common  law,  and  can  only  be 
exercised  to  the  extent  and  manner  provided 
by  law,  and  the  Legislature  may  delegate  its 
power  to  appropriate  subordinate  agencies. 


2.  Eminent  domain  ^s»i60— Reeolutlon  dlreot* 
Ing  street  grading  nuet  preoede  aaoertaln- 
ment  of  damages. 

Under  Act  March  12,  1906  (Acts  1908,  c. 
217),  as  amended  by  Act  March  12,  1912  (Acts 
1912,  c  160),  authorizing  a  municipal  admin- 
istrative board  to  determine  damages  because 
of  change  of  street  grades,  a  resolution  direct- 
ing the  grading  to  be  done  must  precede  the 
ascertainment  of  damages  by  the  board,  and 
an  ascertainment  of  damages  before  such  au- 
thorisation by  resolution  is  ineffectual. 

Error  to  Law  and  Equity  Goort  of  City  of 
RIcluQond. 

Trefipaas  on  the  case  by  one  CHiildrey 
against  the  dty  of  Richmond.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
AiDrnfed. 

H.  R.  Pollard,  of  Richm<»d,  for  plaintiff 
In  error. 

A.  H.  Sands,  of  Richmond,  for  defendant 
in  error. 

BURKS,  J.  In  an  action  of  trespass  on 
the  case,  the  defendant  in  error  recovered  a 
Judgment  against  the  dty  of  Richmond  for 
the  sum  of  $1,185,  for  damages  to  her  resi- 
dence resulting  from  the  change  of  grade  of 
the  street  in  front  of  such  residence.  The 
case  is  brought  here  to  review  that  Judgment 

The  dty  pleaded  the  general  issue  of  not 
guilty,  and  also  tendered  a  plea  of  res  Judi- 
cata. The  trial  court  rejected  the  latter 
plea,  and  further  instructed  the  Jury  that  the 
matters  set  up  in  said  plea  constituted  no 
bar  to  the  plaintiff's  action.  The  propriety 
of  these  rulings  Is  dei)endent  upon  the  pro];>- 
er  Interpretation  of  the  statute  under  which 
the  proceedings  set  forth  in  the  special  plea 
were  taken. 

The  special  plea  set  forth  in  detail  the 
acts  done  by  the  dty,  showing,  as  it  claimed, 
full  compliance  with  the  statute  under  which 
it  acted,  and  averred  that,  as  the  plaintiff 
had  not  appealed,  she  was  barred  from  main- 
taining her  present  action. 

Under  an  act  of  March  12, 1908  (Acts  1908^ 
p.  328),  when  the  council  of  any  dty  or  town 
desired  to  change  the  grade  of  a  street,  and 
the  improvement  was  likely  to  cause  damage 
to  abutting  owners,  the  council  was  directed 
to  designate  some  committee  of  the  council. 


or  some  officer  of  the  dty  or  town,  to  per- 
sonally inspect  the  premises  and  ascertain 
what  damages,  if  any,  would  accrue  to  the 
owners  of  the  properties  likely  to  be  affected. 
The  act  also  contained  other  important  pro- 
visions which  need  not  be  here  recited.  This 
was  a  general  act  applicable  to  all  the  dties 
and  towns  in  the  commonwealth.  By  an  act 
approved  February  9,  1912  (Acts  1912,  p. 
43),  the  form  of  government  of  the  dty  of 
Richmond  was  changed,  and  certain  powers 
formerly  exercised  by  the  dty  council  were 
devolved  upon  the  (Administrative  board, 
among  them  control  over  the  grading  of  dty 
streets.  Shortly  thereafter,  and  at  the  same 
session  of  the  Legislature,  Act  March  12, 
1908,  was  so  amended  as  to  Invest  the  ad- 
ministrative board,  where  one  existed  under 
the  charter  of  any  dty  or  town,  with  the 
powers  formerly  exerdsed  by  the  council 
with  reference  to  grading  streets.  Acts  1912, 
p.  354.  It  is  said  in  the  brief  of  counsd  for 
the  defendant  in  error  that  this  amendment 
was  manifestly  adopted  at  the  instance  of 
the  dty  of  Richmond,  as  it  was  the  only  dty 
having  such  a  board.  It  is  this  amended  act 
of  1912  we  are  called  upon  to  Interpret,  and 
so  much  of  it  as  is  necessary  is  here  set 
forth,  placing  in  italics  the  dianges  made  by 
the  amendment,  and  omitting  slight  verbal 
alterations: 

''Section  1.  That  whenever  the  council  of  any 
dty  or  town  shall  deem  it  desirable  to  grade 
any  street,  alley  or  other  public  place  belong- 
ing to  the  dty  or  town,  or  whenever  anff  odmtfi- 
Utrative  board  of  any  city  or  io%on,  creatad 
under  the  charter  of  euch  oity  or  to%on,  and  by 
euch  charter  authorised  to  exercise  powers  and 
functions  of  an  administrative  character  they 
shall,  as  the  case  may  be,  by  resolution  or  ordi- 
nance direct  the  same  to  be  done,  and  if  the  im- 
provement be  such  as  may  cause  damage  to  the 
abutting  owners^  the  resolution  or  ordinance 
shall  designate  and  direct  some  coamiittee  of 
the  coundl  or  some  officer  of  the  dty  or  town, 
where  the  determination  is  made  by  the  eontt- 
dl,  and  where  made  by  an  administrative  board 
by  the  board  itself,  to  proceed  by  personal  in- 
spection of  aU  of  the  premises  likely  to  be  af- 
fected by  such  grading,  to  ascertain  what  dam- 
ages, if  any,  will  accrue  to  the  owners  of  the  sev- 
eral properties  so  likely  to  be  affected,  and  it 
shall  be  the  duty  of  the  committee,  officer,  or 
board,  as  the  case  may  be,  upon  such  asoerta^ 
ment  having  been  made  to  give  written  notice 
to  all  of  the  abutting  owners  of  the  amount  of 
the  ascertainment  made  by  them  or  him,  which 
notice  shall  dte  the  said  owners  to  appear  be- 
fore such  committee,  officer  or  board  as  the  case 
may  be,  not  less  than  ten  (10)  days  after  the 
service  thereof,  at  a  time  and  place  to  be  desig- 
nated therein,  to  show  cause,  if  any  they  can» 
against  the  ascertainment  made  as  aforesaid. 
The  notice  may  be  given  by  personal  service  on 
each  of  the  property  owners,  except  Uiat  no- 
tice to  an  infant  or  insane  person  may  be  serv- 
ed on  his  guardian  or  committee,  and  notice 
to  a  non-resident  may  be  mailed  to  him  at  his 
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place  of  residence  or  served  on  any  agent  of  his 
resident  in  the  city  or  town  or  on  his  tenant 
occupying  the  premises,  or,  in  any  case,  in  lieu 
of  such  personal  service  on  the  parties  or  their 
agents^  snch  notice  may  be  given  by  publishing 
the  same  in  some  daily  newspaper  published  in 
the  city  or  town  once  a  week  for  two  successive 
weeks,  the  last  publication  to  be  made  at  least 
ten  (10)  days  before  the  day  on  which  the  par- 
ties are  cited  to  appear.  Any  one  wishing  to 
make  objection  to  such  ascertainment,  so  far 
as  the  same  affects  him,  may  appear  in  person 
or  by  counsel  and  state  his  objections.  If  his 
objections  are  overruled  he  may  within  ten  days 
thereafter,  but  not  afterwards,  have  an  appeal  as 
of  right  to  the  corporation  or  hustings  court  of 
the  city  or  in  case  of  a  town  to  the  circuit  court 
of  the  county  in  which  such  town  is  situated. 
♦  •  •  Every  such  appeal  shall  be  tried  by 
the  court  or  the  judge  thereof  in  a  summary 
way,  without  pleadings  in  writing,  in  term  time 
or  vacation,  after  reasonable  notice  to  the  ad- 
verse party  and  the  hearing  shall  be  de  novo" 

Acting  under  these  statutes,  a  majority  of 
the. administrative  board,  having  in  hand  a 
blueprint  of  the  street  to  be  graded,  taken 
from  the  flies  of  the  office  of  the  city  engi- 
neer, went  on  the  premises  and  examined 
them  and  the  roadway,  and  agreed  then  to 
establish  the  grade  of  the  street  as  shown  on 
the  blueprint,  conferred  as  to  the  damages, 
and  ascertained  that  there  would  be  no  dam- 
age to  the  property  of  the  defendant  In  error, 
and  then  came  back  and  on  June  12,  1916^ 
adopted  the  two  following  resolutions: 

"Mr.  Beck  moved  that  the  grade  of  Canepa 

street,    from    Oak  wood    avenue    to    Dickinson 

street,  as  shown  on  the  blueprint  dated  June  3, 

1916,  on  file  in  the  office  of  the  city  engineer, 

be  and  is  hereby  adopted  and  declared  to  be 

the  true  grade  of  said  street,  and  that  any  and 

all  city  improvements  on  this  street  must  be 

executed  in  conformity  with  this  grade  hereby 

so  established,  which  was  adopted  as  follows: 
«    •    • 

"Mr.  Beck  moved  that  damages  to  abutting 
property  owners,  as  follows,  whose  property 
abuts  on  both  sides  of  Canepa  street,  between 
Oakwood  avenue  and  Dickinson  street,  as  shown 
on  a  certain  blueprint  dated  June  3,  1916,  on 
file  in  the  office  of  the  city  engineer,  by  reason 
of  the  proposed  grading  of  said  street,  be  assess- 
ed at  nothing.    *    ' 


«  »> 


Notice  addressed  to  the  defendant  in  error 
of  the  finding  and  ascertainment  of  the  board 
ZB  to  damages,  and  requiring  her  to  appear 
before  the  board  at  a  time  and  place  men- 
tioned in  the  notice  to  show  cause,  if  any  she 
•could,  "against  said  ascertainment  by  said 
board,"  was  duly  published  in  a  newspaper 
■as  required  by  law,  and  it  is  conceded  that 
the  publication  was  equivalent  to  personal 
service.  The  defendant  in  error  did  not  ap- 
pear and  show  cause  against  the  finding  of 
the  board,  n<Nr  did  she  take  any  appeal  from 
Its  decision,  but  more  than  a  year  thereafter, 
treating  the  proceedings  by  the  board  as  a 
AuUityt  brought  the  present  action  and  re- 


covered a  Judgment  against  the  dty  as  afore* 
said. 

The  trial  court  rejected  the  plea  of  res  ju- 
dicata and  gave  the  instruction  aforesaid,  be- 
cause it  was  of  opinion  that  the  statute  au- 
thorizing the  procedure  by  the  board  should 
be  strictly  construed,  and  that,  so  construing 
it,  the  provisions  thereof  had  not  been  strict- 
ly followed  by  the  board. 

[1]  The  right  to  take  or  damage  private 
property  for  a  public  use  is  wholly  statutory. 
It  is  in  derogation  of  the  common  law,  seri- 
ously affects  the  rights  of  private  citizens, 
and  can  only  be  exercised  for  the  purpose,  to 
the  extent,  and  in  the  manner  provided  by 
law.  It  is  an  incident  of  sovereignty,  not 
conferred  or  limited  by  the  Constitution. 
The  power  to  exercise  the  right  resides  in 
the  Legislature,  as  the  representative  of  the 
people,  but  may  be  delegated  by  it  to  appro- 
priate subordinate  agencies.  In  making  audi 
delegation,  tlie  power  of  the  Legislature  la 
without  limit,  except  so  far  as  restrained  by 
the  Constitution.  It  may  prescribe  what 
shall  be  done,  and  how,  and  may  designate 
the  order  in  which  the  various  steps  are  to 
be  taken.  It  may  place  its  own  limitations 
on  the  extent  to  which  the  power  will  be 
granted  and  the  manner  of  its  exercise,  and 
when  it  does  so  its  mandate  must  be  obeyed. 
It  is  not  for  the  courts  to  seek  for  reasons 
for  restraints  upon  the  exercise  of  the  pow- 
er. The  powers  conferred  cannot  be  enlarg- 
ed, nor  the  restraints  imposed  minimized,  by 
construction  of  the  courts.  The  Legislature 
is  the  sole  Judge  of  the  propriety  of  grant- 
ing the  power,  and  the  extent  and  manner  of 
its  exercise.  Even  in  prescribing  the  manner 
in  which  the  power  shall  be  exercised,  its  ac- 
tion may  be  founded  on  good  reasons,  or  bad 
reasons,  or  it  may  be  without  reason.  It 
may  be  arbitrary,  if  it  chooses,  without  ac^ 
countability  to  any  one  save  the  public. 
With  this  the  courts  have  no  concern,  nor 
can  they  refuse  to  enforce  restraints  simply 
because  they  regard  them  as  unreasonable, 
or  are  unable  to  ascertain  what,  if  any,  rea- 
son actuated  the  Legislature  in  Imposing 
them.  3  Dillon  (5th  Ed.)  §§  1024, 1040,  1041 ; 
Cooley's  Const.  Lim.  (7th  Ed.)  760-763;  2 
Lewis,  Em.  Dom.  (3d  Ed.)  §  615. 

The  courts  everywhere  hold  that  acts  ccfa- 
ferring  the  power  of  eminent  domain  shall 
be  strictly  construed  against  the  grant,  and 
that  one  claiming  the  power  must  bring  him- 
self strictly  within  the  grant,  both  as  to  the 
extent  and  manner  of  its  exercise.  As  said 
hi  Brewster  v.  Peru,  180  111.  124,  128,  64  N. 
EL  233,234: 

"There  must  be  a  dose,  straightforward,  and 
honest  compliance  with  every  substantiaLl  re* 
quirement  of  the  law." 

The  requirement  of  the  law  must  be  ful- 
filled, whether  reasonable  or  unreasonable. 
As  said  in  Carson  v.  City  of  Richmond,  11^ 
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Va.  527,  529,  75  S,  B.  119,  the  power  con- 
ferred must  be  strictly  construed,  and  the 
manner  of  executing  it  carefully  observed; 
and  hi  Ches.  &  O.  Ry.  CJo.  v.  Walker,  100  Va; 
69,  40  S.  E.  633,  914,  grants  of  power,  es- 
pecially the  right  of  eminent  domain,  are  to 
be  strictly  construed.  To  the  same  effect  is 
Painter  V.  St.  Clair,  98  Va.  85,  34  S.  B.  989. 
These  principles  hare  been  applied  in  cases 
too  numerous  to  be  dted. 

In  Core  v.  City  of  Norfolk,  99  Va.  190,  37 
S.  E.  845,  the  statute  required  that,  "if 
•  •  ♦  the  council  of  a  dty  •  •  •  cannot 
agree  on  the  terms  of  purchase  with  those  en- 
titled tb  the  lands  wanted"  for  its  purposes,  it 
may  institute  condemnation  proceedijigs  in 
the  iHX>per  courts.  The  council  had  not  deter- 
mined to  condemn,  but  by  a  resolution  re- 
citing that  it  may  be  expedient  to  open  a  cer- 
tain street,  and  that  the  council  desired  to 
know  at  what  price  so  much  of  the  real  es- 
tate as  the  city  might  need  might  be  ob* 
tained,  If  it  should  be  deemed  expedient  to 
opea  the  street,  it  passed  a  resolution  ap- 
pointing a  committee  of  the  council  to  find 
out  who  were  the  owners  of  tiie  property,  and 
directed  them  to  confer  with  the  owners  in 
regard  to  obtaining  the  necessary  property, 
^ther  by  purchase  or  condenmation.  This 
committee  made  the  necessary  investigation 
and  inquiry,  and  reported  the  result  of  it  to 
the  councU.  After  that  the  council  passed 
an  ordinance  reciting  that  they  had  been  un- 
able to  agree  on  the  terms  of  purchase  with 
those  entitled  to  the  land,  and  directed  con- 
demnation proceedings  to  be  instituted.  It 
was  held  that  this  was  not  sufficient,  that  a 
bona  fide  eilort  to  purchase  should  have  been 
made  after  the  resolution  to  open  the  street, 
and  that  efforts  made  before  that  time  were 
not  a  compliance  with  the  statute. 

In  Austell  v.  Atlanta,  100  6a.  182,  27  S.  E. 
983,  the  statute  provided  for  the  appointment 
of  freeholders  to  assess  damages,  two  ot 
whom  were  to  be  appointed  by  the  city  and 
two  by  the  owners  of  the  lots  to  be  affected. 
The  statute  further  provided  that — 

"In  case  said  assessors  cannot  agree,  they 
shall  select  a  fifth  freeholder;  the  said  as- 
sessors to  take  an  oath  that  they  wiU  faithfully 
discharge  their  dutiee,  and  either  party  to 
have  the  right  to  enter  an  appeal  *  *  * 
within  ten  days  from  the  rendition  of  said 
award.'* 

The  city  appointed  two  assessors,  the  land- 
owner two,  and  the  four  thus  chosen,  before 
taking  any. oath  at  all,  selected  an  umpire. 
All  five  then  at  the  s^me  time  took  an<}  sub- 
scribed an  oath  to  "faithfully  discharge  their 
duties,  respectively,  as  assessors,  as  afore- 
said," and  to  "truly  and  faithfully  assess 
the  damages  sustained.  If  any,  in  consequence 
of  the  widening,  opening,  or  extending  of 
Edgewood  avenue,  aforesaid."  This  was  held 
not  to  be  a  sufficient  comt>Iiance  with  the  stat- 
ute. It  was  said  to  be  of  the  utmost  impor- 
tance that  the  fifth  assessor  should  be  impar- 1 


tially  selected,  and  that  the  plain  purpose 
was  to  require  those  by  whom  he  was  to  be 
selected  to  take  an  oath  that  they  would  be 
impartial  in  performing  this  their  initial 
duty.^ 

In  Cambria  Street,  75  Pa.  357,  the  commis- 
sioners were  required  to  take  an  oath  that 
they  would  "Impartially  discharge  their  du- 
tles.v  Instead  of  this,  the  oath  taken  waa 
that  the  commissioners  would  "faithfully  dis- 
charge their  duties,"  and  this  was  held  not 
a  sufficient  compliance  with  the  statute. 

In  Merritt  v.  Portchester,  71  N.  Y.  309,  27 
Am.  Rep.  47,  the  statute  required  that  the 
commissioners  should  take  an  oath  "faith- 
fully and  fully,  to  discharge  the  duties*'  re- 
quired of  them.  The  oath  that  each  com- 
missioner actually  took  was  that  he  would 
discharge  the  duties  required  of  him  "to  the 
best  of  his  ability."  This  was  held  not  to 
be  a  sufildent  comi^iance  with  the  statute. 

In  Union  Pacific  Ry.  Co.  v.  Burlington  & 
Mo.  R,  Co.,  19  Neb.  386,  27  N.  W.  238,  the 
statute  provided  that,  before  the  selection  of 
the  five  disinterested  householders  therein 
provided  for,  an  ordinance  should  be  passed 
prescribing  the  method  of  election  and  com- 
pensation of  such  householders  and  asses- 
sors. The  householders  were  appointed  in 
gross  by  an  ordinance  without  the  method 
prescribed  by  the  statute,  and  the  compen- 
sation of  the  householders  was  not  fixed 
prior  to  the  assessment  of  damages  made  by 
them.  The  court  held  that  this  was  not  a 
sufficient  compliance  with  the  statute,  and 
dwelt  particularly  upon  the  fact  that  the 
compensation  of  the  commissioners  was  not 
fixed  until  after  damages  had  been  assessed. 

We  have  hereinbefore  set  out  the  act  of 
1908,  as  modified  by  the  act  of  1912,  and  In- 
dicated by  italics  the  modification  made  by 
the  latter.  Under  the  act  of  1908,  before 
there  was  any  administrative  board,  it  seems 
plain  that  the  council  could  not  "designate 
and  direct  some  committee  of  the  council  or 
some  officer  of  the  city"  to  assess  damages 
untii  after  the  council  had  by  resolution  or 
ordinance  directed  the  grading  to  be  done. 
Indeed,  this  seems  to  be  admitted  by  counsel 
representing  the  city,  because  he  can  see  a 
reason  for  It.  He  denies,  however,  that  the 
same  can  be  required  of  the  administrative 
board,  because  no  good  reason  can  be  as- 
signed for  it;  but,  as  herehibefore  pointed 
out,  that  is  not  a  sufficient  answer. 

[2]  If  we  eliminate  from  the  1912  act  all 
reference  to  the  council,  and  confine  the  lan- 
guage to  the  administrative  board,  which 
alone  had  power  to  act  in  the  dty  of  Rich- 
mond, and  use  only  so  much  of  the  language 
of  the  act  as  necessary  to  make  sense,  we 
shall  find  that  the  act  under  whidi  the  city 
acted  reads  substantially  as  follows: 

"Whenever  any  ad]niniBtrat4ve,  board  •  •  • 
shall  deem  it  desirable  to  grade  any  street,  al- 
ley or  other  public  place  belonging  to  the  dty 
it  shaH  by  resolution  direct  ths  same  to  be 
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doxie»  and  if  the  improvement  be  such  as  may 
cause  damage  to  the  abutting  owners,  the  res- 
olution shall  designate  and  direct  the  board  to 
proceed  *  *  *  to  ascertain  what  damage,  if 
any,  will  accrue  to  the  owners,"  etc. 

However  ungrammatical  the  language  as  It 
appears  in  the  act  may  be,  It  Is  Just  as  plain 
that  the  resolution  directing  the  grading  to 
be  done  must  precede  the  ascertainment  of 
the  damages  in  cases  of  proceedings  by  ad- 
ministrative boards  as  in  cases  of  proceed- 
ings by  councils  of  cities  and  towns.  Indeed, 
the  same  language  is  applicable  by  the  terms 
of  the  act  to  both  councils  and  administra- 
tive boards.  Aside  from  the  apparent  admis- 
sion of  counsel  that  councils  have  no  author- 
ity to  assess  damages  before  passing  the 
resolution,  the  case  of  Core  v.  City  of  Nor^ 
folk,  supra,  is  very  persuasive,  If  not  direct 
authority,  that  they  have  no  such  power. 
If  councils  have  none,  then  administrative 
boards  have  none,  for  they  are  controlled 
by  the  same  language  of  the  same  act.  In 
the  case  at  bar,  the  administrative  board 
assessed  the  damages  before  they  adopted 
the  resolution  directing  the  gradfng  to  be 
done.  The  language  of  the  petition  for  the 
writ  of  error  is: 

"That  the  board  as  a  body,  a  majority  being 
present,  visited  the  place  with  the  said  blue- 
print in  hand  for  the  purpose  of  determining 
the  questions  involved  in  establishing  the-  pro- 
posed grade;  that  they  then  and  there  de- 
termined to  establish  the  grade  as  shown  on 
the  said  blueprint,  and  at  the  same  time  under- 
took to  discharge  the  duties  devolved  upon 
them  by  the  act  of  1908,  as  amended,  for  the 
purpo«e  of  ascertaining  the  damages  that 
would  result  to  abutting  property  owners  from 
the  proposed  work.  The  evidence  shows  that 
at  their  next  meeting,  June  12,  1916,  the  board 
passed  a  formal  resolution  adopting  as  tiie 
grade  for  Canepa  street  the  plan  shown  upon 
the  said  blueprint,  and  that  at  the  same  meeting 
they  directed  the  city  engineer  to  advertise 
for  bids  and  to  carry  the  grade  into  execution. 
It  also  appears  that  at  the  same  meeting,  and 
subsequent  to  the  foregoing  resolution,  the 
board  passed  a  formal  resolution  ascertaining 
that  the  damages  to  accrue  to  the  property 
owners  affected  over  and  above  the  benefits  re- 
sulting to  them  would  be  nothing." 

It  wlU  be  observed  that  when  the  board 
went  on  the  premises  they  had  not  deter- 
mined to  have  the  work  done,  but  they  went 
there  "for  the  purpose  of  determining  the 
questions  involved  in  establishing  the  pro- 
posed grade,"  and  that  this  question  was 
not  settled  till  "next  meeting,  June  12, 1916,'' 
and  yet  while  there  they  assessed  the  dam- 
ages. The  facts  are  very  similar  to  the  case 
of  Core  V,  City  of  Norfolk,  supra.  The  ques- 
tion was  repeatedly  asked,  both  in  the  brief 
and  the  oral  argument,  as  the  board  had  al- 
ready been  in  person  upon  the  property  and 
assessed  the  damages,  why  should  they  do 
the  useless  thing  of  going  again  upon  the 


property  and  doing  what  had  already  been 
done?  The  all-sufficient  reply  is  that  (he 
statute  requires  the  assessment  to  be  made 
after,  and  not  before,  the  adc^tion  of  the 
resolution  directing  the  grading,  and  its  re- 
quirement is  in  its  nature  Jurisdictional.  It 
is  not  for  the  courts  to  inquire  why  the  Leg- 
islature inserted  such  a  requirement.  It  is 
sufficient  to  say  that  it  is  there,  and  it  is 
material.    Here  our  powers  cease. 

Objection  was  made  to  one  of  Uie  instruc- 
tions which  hypothetically  directed  a  ver- 
dict for  the  plaintiff.  The  objection  is  that 
it  should  "have  been  qualified  by  proper 
statements  in  regard  to  such  benefits,  general 
and  special,  as  resulted  from  the  grade." 
The  instruction  simply  stated  hypothetically 
a  case  supported  by  the  evidence,  and  told 
the  Jury,  if  they  believed  those  to  be  fbcts, 
they  should  find  for  the  plaintiff.  The  in- 
struction said  nothing  as  to  the'  amount,  and 
did  not  deal  in  any  way  with  the  measure 
of  damages.  This  instruction  was  followed 
by  several  others  covering  in  detail  the  sub- 
ject of  the  measure  of  damages,  to  which  no 
error  is  assigned.  The  instruction  correctly 
stated  the  law,  and  there  was  no  error  in 
giving  it. 

We  find  no  error  In  the  Judgment  com- 
plained of,  and  it  wUl  therefore  be  affirmed. 

Afikmed. 


(127  va.  aes) 

KELLO  V.  KELLO'S  EX'RS  ot  al. 

(Supreme  Court  of  Appeals  of  "Virginia. 
June  10,  1920.) 

1.  Wills  <8=»44l-^lroiiiiistasoM  at  testator's 
death  oonsldersd. 

To  comprehend  the  scheme  which  the  tes- 
tator had  in  mind,  will  is  to  be  construed  with 
reference  to  the  circumstances  auji  conditions 
surrounding  its  execution. 

2.  Wills  <»S9450  —  Effeot  slMuU  be  given  all 
parts. 

A  will  should  be  so  interpreted  as  to  give 
effect  to  every  part  and  word  thereof,  pro- 
vided some  effect  can  be  given  to  each  part 
not  inconsistent  with  some  intent  manifested 
by  the  entire  instrument. 

3.  Wilto  <»=»456,  463,  470— Words  need  not  be 
given  ordinary  meaning;  when  neoessary  to 
give  offeot  to  intention. 

The  intention  of  the  testator  must  be 
sought  from  the  whole  instrument,  but  words 
may  be  rejected  or  construed  in  a  sense  dif- 
ferent from  their  ordinary  meaning  when  nec- 
essary to  give  eff^  to  the  intention  ascer- 
tained. 

4.  Wills  «=p506(2)  —  Bequest  to  "noarest 
heirs"  is  to  those  taking  under  statute  of  de- 
scent 

.Where  testator,  alter  making  numeroos  be« 
quests,  bequeathed  the  residue  of  his  estate 
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to  4)6  divided  equally  among  his  nearest  heirs 
and  it  appeared  that  he  left  a  brother,  nieces 
and  nephews,  the  children  of  deceased  brother 
and  sisters,  as  well  as  a  great-niece  and  great- 
nephews,  etc,  held',  that  "nearest  heirs"  will 
not  be  construed  as  meaning  nearest  in  blood 
or  as  nearest  of  kin  and  giving  the  entire  resi- 
due to  the  brother,  but  will  be  deemed  as  mean- 
ing those  persons  entitled  to  take  under  the 
statute  of  descents  regarded  in  law  as  nearest 
heirs,  and  hence  the  estate  should  be  divided 
among  the  brother,  nieces,  etc. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Nearest  Heirs.] 

Appeal  from  Circuit  Ck>urt»  Southampton 
County. 

Bill  by  B.  D.  Eello  against  the  executors 
of  John  G.  Kello,  deceased,  and  others. 
From  a  decree  directing  the  executors  to 
divide  the  residuary  estate  into  parts  and 
to  give  only  one  to  complainant,  he  appeals. 
Affirmed. 

Jno.  N.  Sebrell,  Jr.,  of  Norfolk,  for  appel- 
lant 

Jas.  H.  Corbitt,  of  Suffolk,  and  Jas.  T. 
Gillette,  of  Courtland,  for  appellees. 

•  SAUNDERS,  J.  This  appeal  brings  be- 
fore this  court  for  construction  the  will  of 
John  G.  Kello,  a  citizen  of  Southampton 
county.  The  will  is  herewith  reproduced 
in  fuU: 

"I,  John  G.  Kello,  of  the  county  of  South- 
ampton and  state  of  Virginia,  being  of  sound 
and  disposing  mind,  do  hereby  make,  publish 
and  dedare  this  to  be  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  by  me  at 
any  time  made: 

"First  I  desire  all  my  just  debts  to  be  paid 
if  I  should  owe  any  at  my  death. 

"Second.  I  give  to  Alex  Bradshaw  and  his 
sister  Antonette  Bradshaw  the  farm  on  which 
they  have  lived  for  a  number  of  years  and*  on 
which  they  now  live,  during  their  lives,  and  at 
their  deaths  to  be  sold  and  divided  between  my 
then  living  nearest  heirs. 

"Third.  I  give  to  my  brother,  Everett  D.  Kel- 
lo, one  thousand  dollars. 

"Fourth.  I  give  to  my  niece  Maggie  P.  Bar- 
rett one  thousand  dollars. 

"Fifth.  I  give  to  my  niece  Aleas  Simmons  one 
thousand  dollars. 

"Sixth.  I  give  to  my  niece  Mary  Mary  O. 
Kello  one  thousand  dollars. 

"Seventh.  The  balance  of  my  estate  I  desire 
to  be  divided  equally  between  all  of  my  then 
living  nearest  heirs. 

"Eighth.  I  give  to  my  executors  hereinafter 
mentioned  full  power  to  sell  all  of  my  real  es- 
tate except  that  left  in  section  two,  of  this 
will,  to  Alex  and  Antonette  Bradshaw,  for  pur- 
poses of  equal  partition  among  all  of  then  liv- 
ing nearest  heirs. 

"Ninth.  I  do  hereby  nominate  and  appoint 
my  nephew,  John  G.  Kello,  Jr.,  and  Thomas  S. 
Kello  as  my  executors  of  this,  my  last  will 
and  testament 


"In  witness  whereof  I  hereunto  subscribe  my 
name  and  affix  my  seal  to  this  my  last  will  and 
testament  on  this  90th  day  of  March,  1916. 

"John  G.  Kello.    [Seal.]*' 

The  testator,  who  was  a  bachelor  about 
70  years  old,  left  surviving  him  heirs  in  three 
different  degrees  of  kinship,  as  follows: 

(1)  A  brother,  E.  D.  Kello. 

(2)  Seven  nephews  and  nieces,  viz.,  John 
G.  KeUo.  Jr.,  S.  T.  Kello  (in  the  will  T.  S. 
Kello),  J.  R.  Kello,  Jr.,  Elise  Simmons  (in 
the  will  Aleas  Simmons),  Mattie  O.  Kello 
(in  the  will  Mary  O.  Kello),  Samuel  H.  Delk, 
and  Maggie  U.  Barrett  (in  the  will  Maggie 
P.  Barrett).  John  G.  Kell9,  Jr.,  S.  T.  Kello, 
J.  R.  KeUo,  Jr.,  Mattie  O.  Kello,  and  Elise 
Simmons  are  the  children  of  J.  R.  Kello,  a 
brother  of  the  testator ;  and  Samuel  H.  Delk 
and  Maggie  U.  Barrett  are  the  children  of 
Mrs.  Delk,  a  sister.  This  brother  and  sister 
predeceased  the  testator. 

(3)  One  great-niece,  Mary  O.  Davis,  and 
two  great-nephews,  John  D.  Delk  and  Thomas 
E.  Delk.  The  latter  two  are  the  children  of 
"Buggy"  Delk,  a  dead  son  of  Mrs.  Geo.  Delk. 
Mary  O.  Davis  is  the  daughter  of  Nettie 
Kello  Davis,  a  deceased  daughter  of  J.  R. 
Kello. 

The  testator  left  an  estate  valued  at  about 
130,000.  The  executors  construed  the  will  to 
mean  that  the  estate  should  be  divided  equal- 
ly between  the  brother  and  the  nephews  and 
nieces,  to  the  exclusion  of  the  more  remote 
kin,  and  were  proceeding  to  settle  the  estate 
upon  that  theory  when  they  were  Interrupted 
in  the  execution  of  this  purpose  by  a  suit 
brought  by  Mary  O.  Davis,  the  great-niece, 
claiming  an  equal  interest  in  the  fund.  For 
some  unexplained  reason  this  suit  was  dis- 
missed. Thereupon,  E.  D.  Kello,  the  brother, 
filed  a  bill  claiming  the  entire  residuum,  on 
the  ground  that  he  was  the  nearest  living 
kin  of  the  testator  at  the  death  of  the  latter. 

This  bill  was  taken  for  confessed  as  to  the 
adult  defendants,  no  answer  or  appearance 
of  any  kind  having  been  made  by  them.  An 
answer  was  filed  for  the  infants,  Mary  O. 
Davis,  John  D;  Delk,  and  Thomas  B.  Delk, 
by  a  regularly  appointed  guardian  ad  liton. 
T^iis  answer  challenged  the  contoition  that 
the  will,  properly  construed,  lodged  the  re- 
siduum in  the  brother,  Everett  D.  Kello,  and 
insisted  that  according  to  the  true  intent  of 
the  testator  this  residuum  should  be  equally 
divided  between  all  his  heirs,  living  at  the 
time  of  his  death,  to  wit,  the  above-redted 
brother,  nephews  and  nieces,  and  great- 
nieces  and  great-nephews. 

In  August,  1919,  the  circuit  court  of  South- 
ampton county  entered  a  final  decree  in  the 
above  cause,  directing  the  executors  to  divide 
the  residuum  into  eleven  equal  parts,  and 
give  one  part  each  to  the  brother  of  the  tes* 
tator,  to  the  nephews  and  nieces,  and  to  the 
great-nephews  and  great-nieces,  as  above 
described.    To  this  decree,  on  the  petition  of 
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E.  D.  Kello,  the  plaintiiE  In  the  suit  in  the 
circuit  court,  an  appeal  and  supersedeas 
was  allowed  by  one  of  the  Judges  of  this 
court. 

In  the  very  elaborate  and  able  brief  filed 
in  behalf  of  the  appellant,  many  authorities 
are  cited,  chiefly  from  the  English  courts. 
The  precise  question  presented  for  deter- 
mination in  the  instant  case,  namely,  the 
construction  of  a  devise  to  one's  '^nearest 
heirs/'  appears  to  be  one  of  first  impression 
in  this  state,  and  of  comparatively  rare  oc- 
currence in  other  Jurisdictions.  Many  cases 
have  been  cited  in  which  the  testators  have 
described  the  objects  of  their  bounty  as  '*my 
nearest  surviving  relations,"  or  "my  nearest 
and  next  of  kin,"  or  "my  nearest  of  kin,"  or 
by  like  descriptive  words;  but,  as  the  deci- 
sions in  these  cases  do  not  hold  that  these 
phrases  are  synonymous  with  "nearest  heirs," 
obviously  these  rulings  are  not  very  helpful, 
much  less  controlling.  It  is  insisted  on  the 
part  of  the  appellant  that  by  the  phrase 
"nearest  heirs,"  the  testator  means  to  des- 
ignate that  class  of  persons  which  will  bear 
to  him  the  closest  degree  of  kinship  or  blood 
relationship  at  his  death,  and  that  the  word 
"nearest,"  if  it  is  to  be  given  any  meaning 
whatever,  must  be  construed  to  pass  the 
estate  to  the  kin  of  the  testator  in  the  order 
of  their  blood  relationship,  the  remoter  kin 
to  be  excluded  in  succession  in  favor  of  the 
nearer,  until  at  last  the  nearest  is  reached. 

[1]  It  is  very  difficult  to  derive  the  inten- 
tion of  the  testator  from  the  words  used  in 
the  will,  nor  is  that  difficulty  lessened  by  an 
inspection  of  the  meager  accompanying  facts. 
Frequently  the  task  bf  elucidating  the  ob- 
scure language  of  a  testator  is  removed  by 
the  revelations  afforded  by  the  facts  and  cir- 
cumstances under  which  the  will  was  made. 

*'In  order  the  better  to  comprehend  the 
scheme  which  the  testator  had  in  his  mind  for 
the  disposition  of  his  estate,  the  Judicial  ex- 
positor IB  permitted  to  place  himself,  figura- 
tively speaking,  in  the  very  shoes  of  the  per- 
son, whose  will  he  is  called  on  to  construe,  and 
with  the  aid  of  snch  extrinsic  evidence  as  is 
permissible,  possess  himself  of  the  condition  of 
the  testator  and  his  family  and  of  snch  sur- 
rounding facts  and  circumstances  as  may  be 
reasonably  supposed  to  have  influenced  him  in 
the  disposition  of  his  property.  •  *  *  With 
the  lights  thus  afforded  him,  he  is  prepared  as 
well  as  it  is  possible  for  him  to  be,  *  *  * 
to  declare,  upon  a  careful  examination  and 
comparison  of  all  parts  of  the  will,  what  is  the 
meaning  of  the  words  which  the  testator  has 
seen  fit  to  employ."  Hatcher  v.  Hatcher,  80 
Va.  171. 

Apparently  the  testator,  in  the  Instant 
case,  was  on  terms  of  equal  affection  with 
all  of  his  relatives  concerned  in  this  con- 
tjroversy,  and  there  is  nothing  to  indicate 
that  he  had  any  reason  to  make  exceptional 
p^references  in  the  disposition  of  his  estate, 
or  to  arrange  a  scheme  of  succession  under 
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which  the  brother  would  take  first  to  the  ex- 
clusicm  of  all  others,  and,  secondarily,  the 
nephews  and  nieces  to  the  exclusion  of 
the  great-nephews  and  great-niece.  These 
nephews,  nieces,  and  others  were  not  as 
close  in  blood  to  the  testator  as  the 
brother,  but  they  were  the  offspring  of 
ancestors  who  bore  the  same  degree  of  rela- 
tionship to  him,  and,  so  far  as  the  court 
knows,  were  regarded  by  him  with  the  same 
affection  as  the  surviving  brother.  While 
the  brother  is,  apparently,  a  man  of  inde- 
pendent means,  the  pecuniary  condition  of 
the  others  is  not  revealed. 

[2,  3]  The  paucity  of  the  evidence  relating 
to  the  circumstances  attendant  upon  the  mak- 
ing of  the  will  in  the  case  in  Judgment 
leaves  us  to  seek  the  derivation  of  the 
testator's  intent  from  the  language  of  the 
will,  without  material  extraneous  aid. 
Some  of  this  language  indicates  one  intent; 
other  language  seems  to  point  to  a  different 
intent  It  is  difficult  to  bring  all  of  the  lan- 
guage used  into  harmony,  or  to  reach  a  con- 
clusion entirely  free  from  doubt.  The  rule 
of  construction  is  familiar  that  a  will  should 
be  so  interpreted  as  to  give  effect  to  every 
part  and  word  thereof,  provided  some  effect 
can  be  given  to  each  word  not  inconsistent 
with  the  general  intent  manifested  by  the 
entire  instrument.  It  is  a  sound  rule  that  no 
word  of  a  will  should  be  rejected.  If  it  can 
have  a  possible  meaning.  But  it  is  equally 
true  that  words  often,  and  of  necessity,  are 
rejected  by  the  Judicial  expositor  in  the  de- 
termination of  the  real  intent  of  the  testator. 
The  instrument  must  be  considered  as  a 
whole,  and  his  intent  must  be  sought  in  aU 
of  the  words  used,  giving  them  in  the  first 
instance  the  meaning  fixed  by  the  accepted 
rules  of  construction.  If  that  interpretation 
produces  difficulties  and  creates  confiicts  be- 
tween different  portions  of  the  instrument, 
leaving  the  intent  of  the  testator  obscured, 
then  the  expositor  must  determine  whether 
the  general  intent  derived  from  the  entire 
will  does  not  require  the  rejection  of  some 
word  or  words,  or  stamp  them  with  a  mean- 
ing different  from  the  apparent  or  usual 
meaning.  "It  often  happens  that  the  same 
identical  words  require  very  different  con- 
structions in  different  cases,  according  to  the 
context  and  the  peculiar  circumstances  of 
each  case."  Rhett  v.  Mason,  18  Grat.  (59  Va.) 
560.  Hence,  having  in  mind  the  importance 
of  the  context  in  interpreting  particular 
words  and  phrases,  the  learned  Judge  de- 
livering the  opinion  in  this  case  concludes 
that  but  "little  or  no  aid  can  be  derived  by 
a  court  on  construing  a  will  from  prior  deci- 
sions construing  other  wills." 

[4]  The  traces  of  tlie  testator's  intention 
must  be  sought  In  every  portion  of  the  will, 
and  the  whole  carefully  weighed  together. 
The  intent  apparently  indicated  by  the  word 
or  words  used  in  one  paragraph  is  often  put 
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in  doubt  by  words  used  in  otSier  portions  of 
the  instrnment,  and  eqnaUy  entitled  to  be 
given  effect.  In  snch  cases  one,  or  more,  of 
the  conflicting  words  must  yield  to  the  gen- 
eral intent  considered  to  be  revealed  by  the 
entire  instrument 

The  appellant,  in  the  instant  case,  Insists 
that  the  words  "nearest  heirs"  mean  the 
nearest  in  blood  to  the  testator  living  at  the 
time  of  his  death,  and  that,  as  he  alone  falls 
within  that  description,  he  is  entitled  to  the 
entire  residuum.  If  the  words  "nearest 
heirs"  were  synonymous  with  the  words 
"nearest  of  kin,"  the  contention  would  be 
irresistible.  As  it  is,  it  is  a  persuasive  one. 
But  there  is  other  language  in  the  will  in- 
dicating that  the  testator,  when  he  used  the 
words  "nearest  heirs,"  did  not  contemplate 
that  his  estate  should  pass  to  a  single  broth- 
er under  that  designation,  but  rather  that 
he  had  in  mind  a  group  of  takers.  It  may 
well  be  asked,  if  the  testator  contemplated 
and  intended  that,  at  his  death,  the  residuum 
should  pass  in  its  entirety  to  a  single  brother, 
why  in  another  portion  of  his  will  he  pro- 
vided for  a  partition  of  this  residuum  between 
"all  of  his  then  living  nearest  heirfl"?  The 
testator  made  several  special  bequests,  there- 
by showing  that  he  was  fully  capable  of  dis- 
tinctly providing  for  any  individual  cases 
that  he  particularly  had  in  mind.  One  of 
these  special  bequests  is  to  his  brother,  E. 
D,  Kello.  If,  after  making  this  special  pro- 
vision for  his  brother,  the  testator  had  had 
farther  in  mind  to  give  this  brother  the  large 
residuum  of  his  estate,  if  he  was  living  when 
the  will  became  effective,  it  seems  likely 
that  in  the  seventh  clause  of  that  instrument 
he  would  have  specially  designated  him  to 
receive  it,  following  that  desigQation  by  ap- 
propriate provisions  for  the  passage  of  the 
residuum  in  the  event  that  his  brother  pre- 
deceased him. 

If  the  testator  contemplated  a  situation  in 
which  his  brother  would  take  the  entire  resid- 
uum, then  as  applied  to  that  situation  the 
words  "divided  equally  between"  are  not 
very  apt  words  for  a  single  taker,  nor  would 
such  a  taker  be  ordinarily  referred  to  as 
"aU  of  the  living  nearest  heirs"  of  a  testator. 

Of  course,  in  law  the  word  "heir"  is  inter- 
changeable with  the  plural  term  "heirs,"  and 
conversely,  when  such  a  construction  Is  jus- 
tifled  by  the  context;  but  if  the  context  in- 
dicates that  the  testator  had  "heirs,"  in  its 
plural  sense,  definitely  in  contemplation  as 
the  first  takers,  and  not  an  heir,  then  that 
intent  must  be  made  ^ective.  The  testator 
at  three  different  places  in  his  will  uses  the 
words  "my  then  living  heirs,"  associated 
with  the  words  "divided,"  or  "divided  equal- 
ly," or  "for  purposes  of  equal  partition," 
thereby  indicating  that  he  had  in  mind  a 
plurality  of  takers  at  all  times,  and  not  a 
possible  single  taker  in  the  first  instance. 
If  the  testator,  when  he  used  the  words  "all 


my  then  living  nearest  heirs,**  meant  to  say 
that  an  of  his  kin  Uving  at  the  time  of  his 
death  should  be  equal  participants  in  the 
residuum  of  his  estate,  the  associated  words 
cited  supra  are  apt  and  appropriate;  but,  if 
he  had  in  mind  a  possible  single  taker,  then 
those  words  are  singularly  infelicitous,  and 
to  bring  them  in  harmony  with  the  intent  to 
give  the  residuum  to  the  brother  they  must 
be  given  by  construction  an  unusual  meaning, 
or  regarded  as  words  of  mere  surplusage. 
The  repetition  in  the  will  of  the  provision  for 
dividing  the  estate  between  the  nearest  heirs, 
a  naturally  plural  term,  indicates  that  the 
uppermost  thought  in  the  mind  of  the  testa- 
tor was  that  his  estate  should  pass  at  his 
death,  not  to  a  single  taker,  but  to  severaL 

Again,  it  may  be  asked  why  the  testator 
did  not  use  the  words  "my  then  living  next 
of  kin,"  or  "my  nearest  surviving  relations,*^ 
instead  of  the  words  actually  used,  if  he  in- 
tended that  his  estate  should  pass  to  the 
nearest  of  his  blood  living  at  his  death? 
"Heirs"  la  a  highly  technical  word,  while 
"kin"  is  not  The  word  "heirs"  has  been  de- 
fined in  Virginia  as  the  "next  of  kin"  who 
take  und^  the  statute  of  descents.  The 
nearest  in  blood  according  to  nature  do  not 
always  share  in  the  inheritance  under  the 
statute  of  descents.  For  instance^  a  father 
inherits  the  estate  of  a  son  to  the  exclusion 
of  the  mother,  though  she  is  equally  near  to 
blood  to  the  son.  Failing  a  living  father,  the 
estate  of  the  son  does  not  pass  exclusively  to 
the  mother,  but  to  the  mother,  brothers,  and 
sisters.  In  the  instant  case,  the  testator  left 
his  estate  to  all  of  his  "then  living  nearest 
heirs,"  that  is,  it  may  be  fairly  said,  to  his 
next  of  kin  who  would  take  according  to  the 
statute,  or  to  that  group  of  kin  who  for 
the  purposes  of  inheritance  are  his  nearest 
heirs  in  the  contemplation  of  the  statute. 

The  statute  of  descents  provides  for  the 
passage  of  estates.  The  person  or  group  of 
persons,  who  take  In  any  given  case  by  the 
terms  of  the  statute^  may  be  regarded  in 
law  as  the  nearest  heirs,  since  they  take  to 
the  exclusion  of  all  others.  At  the  death  of 
John  O.  Kello,  the  next  of  kin  to  take  his  es- 
tate, and  therefore  the  nearest  inheriton  ac- 
cording to  the  statute,  were  the  group  of 
blood  relations  recited  supra.  All  of  these 
parties,  in  case  of  intestacy,  would  have  in- 
herited by  the  force  and  effect  and  upon  the 
terms  of  the  statute.  Using  the  word  "heirs," 
the  tsstator  in  all  likelihood  had  in  mind  the 
statate  of  descents,  and  Intended  to  indicate 
as  takers  of  his  estate  the  persons  prescribed 
by  that  statute.  If  the  words  '^y  then  liv- 
ing nearest  heirs"  are  interpreted  to  mean 
next  of  kin  as  provided  by  statute,  then  no 
difficulty  will  arise  with  respect  to  the  con- 
struction of  the  word  "all"  and  the  words 
"equal  partition,"  or  "division,"  or  "equal  di- 
vision." These  are  apt  words  with  reference 
to  a  plurality  of  takers. 
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It  has  been  pointed  out  that  there  Is  noth- 
ing In  the  state  of  facts  under  which  the  will 
was  made  to  indicate  that  the  testator  in- 
tended to  provide  in  exceptional  degree  for 
any  one  of  his  kin.  Hence,  a  construction  of 
his  will  which  would  give  the  brother,  a  man 
of  independent  means,  the  entire  residuum, 
in  addition  to  his  specific  legacy  of  $1,000, 
cannot  be  derived  from  those  facts.  It  must 
be  derived  exclusively  from  the  language  of 
the  will.  The  difficulties  in  the  way  of  such 
a  derivation  have  been  indicated. 

In  one  of  the  cases  cited  by  the  appellant, 
that  of  Brandon  v.  Brandon,  3  Swans.  312, 
(36  Eng.  Reprint,  876),  the  court  construed 
the  words  "nearest  and  next  of  kin."  After 
stating  that  the  question  for  resolution  was 
whether  the  property  belonged  to  the  per- 
sons who  were  next  of  kin  according  to  the 
rule  and  measure  established  by  the  statutes 
of  distribution,  or  to  those  who  were  next  of 
kin  in  a  more  strict  and  natural  sense,  the 
court  concluded  that  the  words  were  per- 
fectly exempt  from  ambiguity,  and,  as  there 
was  nothing  to  show  that  the  parties  intend- 
ed to  refer  to  the  statute,  the  nearest  in  blood . 
should  take.  This  decision  was  perfectly 
logical  and  proper.  If  the  words  '*nearest 
heirs"  were  perfectly  exempt  from  ambiguity, 
and  there  waa  nothing  In  the  will  in  the  in- 
stant case  to  indicate  that  the  testator  had 
in  mind  the  statute  of  descents,  the  construc- 
tion of  this  will  would  present  no  difficulties. 
But  it  has  been  pointed  out  that  the  word 
used  in  association  with  the  word  "nearest" 
is  "heirs,"  a  technical  word,  with  a  meaning 
expresaly  related  to  the  statute.  Hence,  the 
difficulty  of  Interpreting  the  word  "heirs"  to 
mean  "kin,"  or  "blood  relations,"  and  of 
reconciling  that  meaning  with  the  natural 
meaning  of  other  words  used  by  the  testator, 
relating  to  the  disposition  of  the  estate.  All 
the  cases  cited,  oonstruing  the  words  "pext 
of  kin,"  ''nearest  of  kin,"  and  equivalent  ex- 
pressions, appear  to  us  to  have  been  correct^ 
ly  decided,  by  giving  the  words  their  ordi- 
nary grammatical  sense,  in  the  absence  of  a 
restraining  context  But  such  a  context  in- 
dicating a  different  intent  would  cause  the 
words  "next  of  kin"  to  be  otherwise  OHi- 
strued. 

In  the  case  of  Gvrynne  v.  Muddock,  14 
Ves.  Jr.  488,  the  court  construing  the  words 
"nighest  heir  at  law"  held: 

"It  would  be  contrary  to  the  intention  to  di- 
vide them  (L  e.,  the  real  and  personal  prop- 
erty devised),  and.  it  would  be  contrary  to  the 
words  to  give  the  whole  to  the  next  of  kin 
Therefore,  the  court  has  bo  alternative  but  to 
adhere  to  the  words  of  the  will,  and  permit 
the  person  who  answers  the  description  of 
heir  at  law  to  enjoy  the  whole." 

This  case  would  seem  in  point  as  the  next 
of  kin  were  before  the  court  as  claimants^ 
The  court  awarded  the  estate  to  the  heirs  at 
law  apparently  upon  the  theory  that  the  per- 


sona who  would  take  as  heirs  at  law  were 
necessarily  the  nearest  heirs  at  law.  Hav- 
ing in  mind  that  the  word  "heirs"  means  the 
next  of  kin  according  to  our  statute  of 
descents,  and  therefore  the  persons  upon 
whom  the  law  would  cast  the  estate  in  the 
event  of  intestacy,  the  words  "nearest  heirs," 
used  by  the  testator,  John  G.  Eello,  are  equiv- 
alent to  the  words  "nearest  heirs  at  law," 
which  are  the  precise  words  construed  by 
Sir  William  Grant  in  the  case  cited,  supra. 

The  word  "heirs,"  when  unexplained  and 
uncontrolled  by  the  context,  must  be  Inters 
preted  according  to  its  strict  technical  im- 
port, in  which  sense  it  obviously  designates 
the  person  or  persons  appointed  by  law  to 
succeed  to  the  real  estate  in  case  of  intesta- 
cy. 2  Jarman  (5th  Ed.)  p.  61;  Tillman  v. 
Davis,  95  N.  Y.  24,  47  Am,  Rep.  1. 

We  have  been  at  pains  to  point  out  that 
the  context  of  this  word  in  the  will  of  John 
G.  Kello,  so  far  from,  controlling  its  mean- 
ing so  as  to  make  it  the  equivalent  of  "kin," 
indicates  that  the  testator  used  it  tu  its  or- 
dinary, weU-understood  technical  sense.  The 
general  intent  of  the  testator  indicates  equal* 
ity  of  taking  and  the  purpose  to  include 
all  of  his  surviving  relations  who  would  take 
under  the  statute  of  descents  as  his  beneficia- 
ries. After  a  scrutiny  of  the  will  under  c<m- 
sideration,  with  an  earnest  desire  to  place 
that  construction  upon  the  language  of  the 
testator  which  the  general  sense  of  the  in- 
strument requires,  we  are  of  opinion  that  the 
testator,  by  the  use  of  the  words  "then  liv- 
ing nearest  heirs,"  intended  that  group  or 
collection  of  his  kin  upon  whom  the  law 
would  cast  the  inheritance  in  case  of  intes- 
tacy. 

The  conclusion  reached,  that  the  testator 
did  not  use  the  words  "nearest  heirs"  to  in- 
dicate that  his  relatives  living  at  his  death 
should  take  his  estate  in  the  order  of  th^r 
blood  relationship,  but  did  use  them  v^ith 
the  latent  to  designate  a  collective  group  to 
include  all  of  those  relatives,  is  in  harawny 
with  the  general  intent  disclosed  by  the  en- 
tire instrument  In  the  group  of  relatives 
who  would  have  taken  the  estate,  in  the 
ereat  at  intestacy,  are  individuals  who  are 
nearer  in  blood  to  the  testator  than  others, 
and  one  who  is  nearest,  but  as  a  -group  they 
are  his  "nearest  heirs."  There  is  no  nearer 
group,  or  other  group  in  being  which  would 
take  under  the  statute  as  heirs.  With  ref- 
erence to  this  statutory  taking,  no  indivi- 
dual member  of  this  group  can  be  said  to  be 
nearer  in  right,  or  nearest  in  right,  since  as 
heirs  they  would  all  take  by  force  of  the 
statute,  and  in  the  matter  of  quality,  or 
right  of  taking,  would  all  be  on  the  same 
footing.  Hence,  the  conclusion  that  the  »i- 
tire  group  ccmstitutes  the  "nearest  heirs"  of 
the  testator,  and  that  the  testator,  by  his 
use  of  a  technical  word  carrying  a  specific 
meaning  related  to  the  statute  of  d;e6cent8. 
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int^ided  to  designate  that  group  as  collec-  r  pttrchasers'  trade  was  under  no  obligation  to 


tive  participants  In  his  estate.  This  con- 
struction of  the  words  "nearest  heirs"  brings 
the  entire  will  Into  harmony.  The  word  "all" 
is  no  longer  an  occasion  of  perplexity,  and 
the  provisions  for  equal  partition  become 
apt  and  appropriate,  capable  of  easy  applica- 
tion to  the  situation  presented  at  the  death 
of  the  testator,  and  of  being  carried  out  ac- 
cording to  the  usual  acceptation  and  meaning 
of  the  words  used. 

In  the  opinion  of  the  court,  there  is  no 
error  In  the  decree  of  the  circuit  court  of 
Southampton  county,  and  the  same  must  be 
affirmed. 

Affirmed. 

SIMS,  J.,  absent 


027  Va.  382) 


LATHAM  V.  POWELL. 


(Supreme  Court  of  Appeals  of  Virginia.    June 

10.  1920.) 

1.  Sales  ^=s> 1 79 (5)— Caveat  emptor  does  not 
require  buyer  of  cattle  at  specified  weight  per 
pound  to  examine  angrenate  weight. 

Purchaser  of  cattle  at  specified  price  per 
pound  on  board  cars  at  shipping  points  did  not, 
by  acceptance  of  cattle  delivered,  assent  to  the 
weight  thereof  as  claimed  by  seller,  under  the 
maxim  o'f  caveat  emptor,  in  absence  of  a 
showing  of  conduct  on  the  part  of  purchaser 
whereby  he  waived  his  right  to  question  the  ac- 
curacy of  the  aggregate  weight  charged  against 
him;  the  maxim  not  applying  in  such  case. 

2.  Sales  ^=»  167— Maxim  of  caveat  emptor  ap- 
plicable to  executory  contracts  by  description. 

The  maxim  caveat  emptor  applies,  so  far 
as  quality  is  concerned,  as  well  to  executory 
contracts  of  sale  of  chattels  by  description  as 
to  present  sales  of  specific  chattels,  where  in 
the  absence  of  fraud  there  has  been  an  accept- 
ance of  the  subject  to  the  sale. 

3.  Sales  ^=»209— Maxim  of  caveat  emptor  In- 
applioabie,  where  there  Is  express  or  implied 
warranty. 

The  maxim  of  caveat  emptor  does  not  apply 
where  there  is  an  express  warranty,  or  where 
there  is  a  warranty  implied  from  the  nature 
and  circumstances  of  the  case. 

4.  Sales  «=:»273 (3)— Seller  held  to  have  In- 
piiedly  warranted  quality  of  cattle. 

Where  buyer  of  cattle  informed  seller  that 
he  was  buying  the  cattle  to  supply  his  trade, 
and  that  it  was  necessary  that  the  cattle  for 
each  purpose  be  of  a  certain  weight  there  was 
an  implied  warranty  that  the  cattle  would  be 
reasonably  fit  for  the  purpose  of  supplying  buy- 
ers' trade,  and  be  of  the  weight  specified. 

5.  Sales  ^s»269— Maxim  of  caveat  emptor  In- 
applicable to  sale  of  cattle  under  Implied  war- 
ranty  as  to  quality. 

Purchaser  of  cattle  under  implied  warranty 
as  to  fitness  of  cattle  for  purpose  of  supplying 


examine  the  goods  and  determine  conclusively 
whether  cattle  corresponded  to  the  warranty; 
the  rule  of  caveat  emptor  not  applying. 

6.  Sales  ^=9288(2)— Buyer's  unexplained  ae- 
oeptance  of  goods  sold  under  Implied  warran- 
ty evidence  of  satisfaction. 

Buyer's  unexplained  acceptance  of  goods, 
sold  under  an  implied  warranty  may  be  strong 
evidence  of  satisfaction,  but  it  is  not  conclusive, 
and  may  be  rebutted  by  circumstances. 

7.  Sales  ^=s>288(2)  —  Buyer's  acceptance  of 
cattle  held  not  a  waiver  of  rights  under  Im- 
plied contract. 

Buyer  of  cattle  did  not,  by  acceptance  of 
cattle,  waive  his  rights  under  an  implied  war- 
ranty as  to  quality,  where,  immediately  after 
coming  into  possession  of  cattle  and  after  in- 
specting them,  he  wired  seller  that  cattle  were 
not  as  represented,  and  that  seller  should  come 
and  help  sell  them. 

8.  Damages  ^s»2IO(4)  —  Instruction  directing 
verdict  for  Interest  on  balance  of  price  from 
delivery  error. 

In  seller's  action  for  balance  of  purchase 
price,  where  defense  was  shortage  of  weight 
from  that  charged  against  buyer  and  breach 
of  implied  warranty,  instruction,  directing  jury, 
on  its  finding  for  seller,  to  award  interest  from 
date  of  delivery,  Jield  error. 

9.  Appeal  and  error  ^ss>l  175(5)  ,—  Case  re- 
manded where  faots  not  sufficient  for  appel- 
late court  to  render  Judgment. 

Under  Code  1919,  f  6805,  the  ease  will  be 
remanded  by  court  on  writ  of  error  if  the  facts 
before  the  court  are  not  sufficient  for  it  to  ren- 
der judgment. 

Brror   to  Circuit  Court,   Prince  William 

County. 

Action  by  Reuben  A.  Powell  against  T. 
Otis  Latham.  Judgment  for  plalntltf,  and  de- 
fendant brings  error.  Reversed  and  re- 
manded. 

This  is  an  action  of  assumpsit  by  the  Ten- 
der, the  defendant  In  error,  against  the  yen- 
dee,  the  plaintiff  tn  error,  seeking  to  recover 
a  balance  of  purchase  money  for  149  cattle 
of  the  aUeged  weight  of  1574267  pounds  at 
6^  cents  per  pound,  aggregatng  $9,82&66^ 
subject  to  a  credit  of  $9^244.73,  paid  by  the 
sendee  on  such  account,  leaving  as  such  bal- 
ance still  due  and  unpaid  the  sum  of  $583.73. 

The  vendee  pleaded  the  general  issue  of 
non  assumpsit,  and  filed  two  grounds  of  de- 
fense, which  are  as  follows: 

"(1)  The  quality  of  the  cattle  was  not  sudi 
as  was  to  be  delivered,  there  being  Jerseys» 
tall  ends,  and  some  big  'Horsejf'  rough  ones 
weighing  over  1,050  pounds. 

**(2)  An  overcharge  was  made  for  said  cat- 
tle, they  not  weighing  as  much  as  charged  for. 


For  other  cases  see  seme  topic  and  KBT-NUMBBR  in  all  Key-Nuiabered  Digeeta  and  Ikidexee 


Va.) 


**i 


««i 


"Statement. 

149  cattle  at  17  pounds  (7.008  pounds)  over- 

weiffht.  at  6H  cenU |4S7  69 

K  cents  per  hundred  on  25  big  cattle <8  61 

26  cents  per  hundred  on  84  small  or  tail 
enders  78  68 

$588  73" 

On  the  trial  of  the  case  the  vendor  identi- 
fled  the  following  correspondence  by  letters 
and  telegn^ams  between  the  vendee  and  him- 
self, and  introduced  the  same* in  evidence: 

"Haymarket,  Va.,  September  27,  1916. 

"Mr.  Reuben  A.  Powell,  Grassy  CJove,  Tenn.— 
Dear  Sir:  You  wrote  me  some  time  since  if  I 
could  handle  a  string  of  good  cattle,  condition, 
etc.  I  can  handle  a  string  of  good  cattle,  weigh- 
ing 900  to  1,000  if  they  are  good.  My  trade 
does  not  want  them  unless  they  are  good.  I  can 
place  150  or  200.  I  would  prefer  them  strung 
out  not  all  at  once.  Write  me  what  you  have 
in  sight,  price,  &  etc 

"Yours  truly,  T,  O.  Latham.** 

"GrossviUe,  lO-H— 10- 
"T.  O.  Latham,  Haymarket,  Ya.  Can  sell  you 
five  loads  thousand  pounds  feeder  cattle  good 
quality  six  and  one-quarter  cents  1  o.  b.  Grab 
Orchard,  Tenn.  Wire  answer  Cross^ille  imme- 
diately. 

'[Telegram.]  B.  A.  PowelL" 

"Haymarket,  Va.,  10A2. 

*It.  A.  Powell,  Grossville.  Think  I  can  sell 
the  five  loads  of  cattle  if  the  freight  is  not  too 
high. 

''[Telegram*]  T.  O.  Latham." 

"Grossville,  10A2/1916. 

*'T.  O.  Latham,  Haymarket,  Va.  Have  rate 
quoted  me  to  Leesbnrg  ninety  dollars  per  car 
from  Spring  City  on  Q.  &  G.,  where  I  will  load 
these  cattle  Saturday.  Cattle  are  good  qualiiif 
and  will  average  one  thousand  fifty.  Wire  ship- 
ping instructions  and  where  to  draw  <«  you  if 
you  want  the  cattle. 

"[Telegram.]  R.  A.  Powell." 

"Haymarket,  Va.,  10.13. 

"B.  A.  Powell,  Grossville,  Tenn.  Ship  cattle 
to  Haymarket  thirty-six  hours  limit  No  feed 
at  Manassas.  No  Jerseys  or  tail  end  cattle  ac- 
cepted.   Draw  Nat  Bank  of  Manassas. 

"[Telegram.]  T.  O.  Latham." 

"Grassy  Gove,  Tenn.,  10/14/1916. 

"Mr.  T.  O.  Latham,  Haymarket,  Va.— Dear 
Sir:  According,  to  your  instructions  by  wire 
am  to-night  shipping  you  five  cars  of  149  cattle 
as  per  inclosed  bill  and  will  draw  on  you  for 
the  amount  next  Monday  at  my  bank,  the  First 
Nat  of  Grossville,  at  the  First  National  of 
Manassas,  Va.  These  are  good  caiile  and  I 
got  good  weights  on  them.  Drove  them  sixteen 
miles  across  the  mountain  so  as  to  load  on  this 
road  the  G.  Y.  O.  &  T.  P.  at  EvansviUe  and 
Spring  City.  You  unload  these  cattle,  give 
them  10  days  on  good  grass,  and  then  weigh 
them  and  send  me  their  weights.  Would  like  to 
know  what  they  lose;  of  course,  it  is  not  fair 
to  weigh  them  right  oft  the  cars. 

"Yours,  R,  A.  Powell. 

"Write  me." 

[Italics  in  foregoing  correspondence  supplied, 
except  in  the  first  letter  of  the  vendee.] 
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"Grassy  Gove,  Tenn.,  10—15—1916. 
Mr.  T.  O.  Latham,  Haymarket,  Va.— Dear 
Sir:  I  got  the  five  cars  out  at  3  o'clock  this 
morning  all  'O.  K.'  mailed  you  bill  of  them  last 
night  I  ordered  all  cars  36  feet  and  they  sent 
three  big  cars  39  feet,  but  they  marked  on  way- 
bill 86  ordered  so  you  won't  have  to  pay  freight 
on  the  extra  size  of  cars.  Freight  is  90  per 
car  on  the  three  from  Spring  City  and  91  per  car 
on  the  two  from  Evansville  they  all  five  cars 
left  here  together  at  3  a.  m.  this  morning  for 
Haymarket.  Hope  they  come  through  all  right 
and  your  customers  are  pleased  with  them.  Let 
them  fill  up  10  days  before  you  weigh  them  and 
they  ought  not  to  lose  much  weight  Write 
me  how  they  get  through  will  draw  on  you  to- 
morrow through  First  Nat  Grossville  at  First 
Nat  Manassas,  Va.,  as  per  your  instructions^ 
"Yours, 
"[Letter.]  E.  A.  PowelL" 

"Haymarket,  Va.,  1:40  P.  M.  10/18. 

"R.  A.  Powell,  Grossville,  Tenn.  Cattle  not 
as  good  as  represented.  You  had  better  come 
and  help  sell  them. 

"[Telegram.]  T.  O.  Latham.'* 

"Grossville.  Tenn.,  Oct  21,  1916. 

"Mr.  T.  O.  Latham,  Haymarket  Va.— Dear 
Sir:  Yonr  telegram  of  last  Wednesday  Just 
received  as  I  live  13  miles  out  in  the  country 
and  we  had  a  storm  that  broke  down  the  tele- 
phone Une  which  I  am  on  at  Grassy  Gove. 

"I  am  very  much  surprised  and  hurt  at  your 
message  as  I  shipped  you  the  best  cattle  I  have 
shipped  this  year  and  for  less  money  than  I 
have  sold  any  for  this  year,  and  hoped  to  have 
you  for  a  permanent  customer.  I  have  shipped 
800  cattle  into  Loudoun  Go.,  Va.,  this  fall  at 
6%  and  $1.00  per  head  f.  o.  b.  Sparta  where  the 
freight  1b  more  than  from  Spring  City  where  I 
loaded  yours  and  they  averaged  over  100  pounds 
to  the  head  lighter  than  the  cattle  I  shipped  you 
and  no  better  quality  if  as  good  on  the  average. 

"I  shipped  you  the  five  cars  of  cattle  as  per 
your  instructions  by  wire  and  drew  draft  on 
you  at  First  National  Bank  of  Manassas,  Va., 
as  per  your  telegram. 

"I  obeyed  your  instructions  completely  and 
had  hoped  to  please  you  and  have  you  for  a 
permanent  customer.  If  these  five  loads  do  not 
suit  you  you  cannot  be  suited  in  this  country 
for  they  are  as  good  as  we  have,  if  not  better 
on  th6  average.  They  are  good  doing  cattle  and 
will  get  fat  as  hogs  and  have  the  weight  to  them 
too. 

"I  had  made  all  arrangements  to  ship  them 
to  Chicago  when  I  got  your  telegram  Friday 
evening,  giving  me  shipping  instructions,  and  to 
draw  on  you  for  the  cattle. 

"I  certainly  expect  you  to  pay  off  the  draft 
I  drew  on  yon  for  these  cattle  as  per  your  tele- 
gram. Of  course,  if  I  can  do  you  any  good  by 
coming  up  there,  I  am  willing  to  come,  but  do 
not  see  what  good  I  could  do  you  in  your  own 
country  selling  cattle.  If  you  will  give  these 
cattle  time  to  fiU  up  on  some  good  grass  I  am 
sure  you  will  4>e  better  pleased  with  them. 
"Respt,  E.  A.  PowelL" 

"Haymarket  Va.,  Oct  26,  1916. 
"R.  A.  Powell,  Grass  Cove,  Fa.— Dear  Sir: 
Your  letter  of  Oct  21st  to  hand.    My  wire  mes- 
sage was  not  intended  for  a  surprise  or  to  hurt 
your  feelings  in  any  way.    You  may  have  ship- 
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ped  me  the  best  cattle  yon  have  shipped  this 
year,  but  I  donbt  if  you  have  shipped  any 
commoner  cattle  than  some  you  shipped  me. 
As  to  having  me  for  a  permanent  customer 
that  will  be  up  to  you.  I  never  did  business 
with  a  man  in  my  life  that  I  could  not  do  busi- 
ness with  again  if  I  wanted  to.  As  for  your 
shipping  800  cattle  into  Loudoun  Co.  at  6%  and 
a  dollar  a  head  f.  o.  b.  Sparta  I  have  nothing 
to  do  with.  It  seems  strange  to  me  under  these 
conditions  that  you  would  ship  me  better  and 
heavier  cattle,  as  you  claim,  for  25  cents  per 
hundred  &  $1  a  head  less.  As  for  shipping 
the  cattle  as  per  my  instructions  by  me  has 
nothing  to  do  with  the  matter  we  have  up  at 
present.  I  do  not  suppose  you  consider  that  I 
bought  the  cattle  from  you  because  I  made  it 
a  point  in  my  telegram  not  to  use  a  word  that 
would  in  any  way  intimate  that  I  was  buying 
the  cattle.  The  first  cattle  that  you  quoted  me 
at  6%  cents  were  to  be  shipped  from  Grab  Or- 
chard, the  second  telegram  does  not  state  any 
price  on  cattle  supposed  to  weigh  fifty  poundiiB 
per  bead  more  to  be  shipped  from  Spring  City. 
I  do  not  know  that  these  are  the  first  cattle  that 
you  quoted  me.  You  know  as  well  as  I  know 
that  persons  selling  cattle  on  commission  do 
not  pay  for  them  before  they  sell  them  and  I 
thought  if  you  tbou^t  that  I  didnt  know  any 
better  than  to  pay  a  draft  on  stock  cattle  be- 
fore I  saw  them  or  even  sold  them  I  would  just 
let  yon  draw.  As  for  the  draft  I  have  never 
heard  1  word  of  it.  If  you  had  have  asked  me 
to  send  you  my  check  for  a  few  thousand  dollars 
on  the  cattle  I  would  not  have  hesitated  a  mo- 
ment. As  for  obeying  my  instructions  com- 
pletely, I  pay  no  attention  to  that  whatever. 
You  shipped  these  cattle  to  me  instead  of  Chica- 
go because  you  knew  you  have  to  take  what  they 
bring  in  Chicago  and  you  thought  possibly  you 
might  get  6%  cents  out  of  me— had  these  cat- 
tle have  been  all  of  good  quality  as  you  repre- 
sented thenit  to  be,  by  wire,  I  had  them  all  plac- 
ed. As  for  your  coming  up  here  I  really  hardly 
think  it  worth  while.  Though  I  do  not  want 
to  keep  you  from  coming  if  you  want  to  come. 
'*I  have  115  of  the  cattle  placed  I  think,  the 
34  tail  end  cattle  I  do  not  know  about  yet— I 
have  94  head  on  my  home  grass  a  boundary  of 
225  acres  that  is  good  grass  and  plenty  of  good 
grass  and  plenty  of  good  running  water.  I  was 
sick  when  I  ordered  these  cattle  and  was  just 
getting  about  when  they  came.  I  went  to  Hay- 
market  to  receive  the  cattle— have  been  flat  of 
my  back  ever  since.  Hope  to  make  sale  of  all 
the  cattle  next  week  and  send  you  settlement. 
"Yours  very  truly,  T.  O.  Latham." 

"Grassy  Cove,  Tenn.,  Oct  21,  1916. 

"Mr.  T.  O.  Latham,  Haymarket,  Va.— Dear 
Sir:  Your  letter  dated  the  26th  and  postmarked 
the  27th  5  p.  m.  just  received.  I  certainly  did 
sell  you  the  five  loads  of  cattle.  I  wired  you 
I  could  sell  you  five  loads  of  cattle  at  6^  cents 
f.  o.  b.  Crab  Orchard,  Tenn.  Then  I  wired  you 
I  would  load  these  cattle  at  Spring  City,  and 
if  you  wanted  the  cattle  to  wire  me  shipping  in- 
structions and  where  to  dfaw  on  you  for  them. 
You  wired  me  in  reply  to  that  wire,  and  ordered 
me  to  ship  the  cattle  to  Haymarket,  and  draw 
on  you  at  Nat  Bank  of  Manassas,  which  order 
I  fully  complied  with.  I  loaded  the  cattle  at 
Spring  City  instead  of  Crab  Orchard  in  order 
to  save  freight  and  drove  the  cattle  16  miles 


across  the  mountain  as  I  wrote  yon  at  my  own 
expense  in  order  to  save  yon  more  freight 
charges. 

"Yon  say  In  your  letter  that  as  fbr  me  ship- 
ping the  cattle  to  you  as  per  your  instructions 
by  wire  has  nothing  to  do  with  the  matter,  and 
also  that  you  were  sick  when  you  ordered  the 
cattle  and  that  you  went  to  Haymarket  and  re- 
ceived them  cattle.  If  we  have  to  settle  the  mat- 
ter in  the  courts  you  may  change  your  opinion 
about  whether  these  things  have  anything  to 
do  with  it  or  not  There  was  never  a  word 
said  either  by  you  or  I  In  any  of  our  communi- 
cations about  your  selling  the  cattle  for  me  on 
commission,  to  say  nothing  of  agreeing  on  what 
commission  you  were  to  receive  or  what  you 
were  to  sell  the  cattle  for. 

"/  sold  you  the  cattle  at  5%  cents  /.  o.  5. 
Sprinif  City,  The  only  settlement  you  can  make 
with  me  is  to  pay  me  the  amount  of  the  draft 
$9,828.66  that  you  wired  me  to  draw  on  you 
for  the  five  loads  of  cattle,  according  to  the 
itemized  bill  of  the  cattle  I  sent  you  from  Spring 
City.  My  lawyer  here  advises  that  I  can  collect 
that  amount  oft  of  you  and  also  can  collect  a 
damage  daim  which  would  be  my  expenses  and 
lawyer  fees,  court  costs,  etc.,  etc,  traveling  ez- 
pensest  etc,  in  case  you  fail  or  refnae  to  pay  the 
amount  of  that  draft  after  ordertag  the  cattle 
shipped  to  yon  and  authorising  me  to  draw  on 
you  for  the  cattle. 

"Please  let  me  know  at  once  what  yon  Intend 
to  do  about  paying  me  for  the  cattle  so  that  I 
may  know  how  to  proceed  to  collect  it  If  I 
have  to  bring  suit  to  collect  the  pay  for  the 
cattle,  I  will  also  bring  a  damage  suit  against 
you  at  same  time  for  lawyer*s  fees,  court  costs, 
traveling  expenses,  board  bills,  etc.,  etc. 

"Very  respectfully,  R.  A.  PowelL" 

Plaintiff  further  testified: 

"That  on  the  14th  day  of  October,  1916,  he 
shipped  to  defendant  three  carloads  of  cattle 
from  Spring  City,  Tenn.,  and  two  carloads  of 
cattle  from  EvansviUe,  Tenn.,  aggregating  149 
head  of  cattle,  billed  to  the  defendant  at  Hay- 
market Va.  That  32  of  these  cattle  were 
weighed  16  miles  from  point  of  shipment  on  the 
12th  of  October,  1916,  at  32,150  ponnds;  that 
32  of  these  cattle  were  weighed  on  October  13, 
1916,  16  miles  from  point  of  shipment,  at  33,675 
pounds;  and  25  of  these  cattle  were  weighed 
October  12,  1916,  16  miles  from  point  of  ship- 
ment at  28,980  pounds;  and  that  60  of  these 
cattle  were  weighed  a  few  days  before  shipment 
16  miles  from  point  of  shipment  at  62,462 
pounds ;  making  an  aggregate  of  151J2B7  ponnds 
-»the  testimony  of  the  wdght  of  the  cattle  at  a 
place  other  than  the  point  of  shipment  being 
admitted  over  the  objection  of  the  defendapt, 
as  appears  from  a  subsequent  certificate  of  ob- 
jection.'* 

Plaintiff  further  testified: 

"That  the  cattie  were  of  good  quality  and  of 
the  grade  called  for  in  the  contract,  and  that 
there  were  no  Jerseys  or  tail  enders  in  the 
lot  That  the  cattle  were  of  as  good  grade  as 
were  usually  shipped  from  that  part  of  Ten- 
nessee. .That  the  cattle  of  that  part  of  Tennes- 
see are  not  of  as  good  grade  as  tboee  of  South- 
wc»t  Virginia.    •    •    ♦ 

"That  two  days  after  the  shipment  of  the  Ga^ 
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tie  he  made  draft  on  the  defendant  through  the 
National  Bank  of  Manassas  for  $9,828.56.  That 
such  draft  was  returned  unpaid  and  protested, 
about  Nov.  1.  That  shortly  thereafter  he  re- 
ceived from  the  defendant  a  check  for  $0,244.83. 
That  the  shipping  distance  was  about  600 
mUes." 

Tilery  was  other  testimony  for  the  vendor 
tending  to  show  that  there  were  no  Jerseys  or 
inferior  quality  cattle  in  those  shipped 
to  the  vendee. 

The  vendee,  to  sustain  the  issue  on  his 
part,  testified  that — 

"He  received  the  cattle  under  protest;  that 
all  of  his  protest  was  contained  in  the  letters 
and  telegrams  already  introduced;  that  he  had 
sold  and  disposed  of  all  of  the  149  cattle  involv- 
ed in  the  litigation  *  •  •  that  t  o.  b.  Crab 
Orchard,  Tennessee,  means  free  on  board  the 
ears  at  Grab  Orchard,  Tennessee.*' 

Thereupon  the  vendee  tendered  a  number 
of  witnesses,  including  himself,  for  the  pur- 
pose of  introducing  evidence  tending  to  sus- 
tain his  grounds  of  defense,  to  the  effect 
that  the  weight  of  the  cattle  as  delivered 
t  o.  b.  cars  at  Spring  City  and  Bvansville* 
Tenn.,  was  7,003  pounds  less  than  the  157,257 
pounds  weight,  for  which  the  vendor  was 
seeking  to  recover  in  this  action;  and  that 
there  were  25  big  cattle  and  84  small  Jer- 
seys, or  "tail  enders,"  among  the  cattle  as 
delivered,  and  that  their  value  f.  o.  b.  cars  at 
the  points  from  which  they  were  shipped  was 
$69.51  and  $70.53,  respectively,  as  set  out  in 
the  grounds  of  defense,  less  than  their  value 
would  have  been  had  they  been  up  to  quality 
of  "good  cattle"  suitable  for  the  vendee's 
"trade,"  which  the  vendee  ordered,  and  which 
the  vendor  had  agreed  to  ship,  and  claimed 
that  he  in  fact  shipped.  But  the  trial 
court  refused  to  permit  the  vendee  to  intro- 
duce any  of  such  testimony,  on  the  ground 
that— 

"If  the  defendant  [the  vendee],  after  an  op- 
portunity of  examining  the  cattle,  had  taken 
them  and  sold  them  or  converted  them  to  his 
own  use,  he  was  deemed  to  have  accepted  the 
cattle  and  to  have  waived  all  objections  on  ac- 
count of  shortage  of  weight  or  inferior  quality, 
and  he  would  have  to  pay  for  them.' 
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Thereupon  the  trial  court  granted  the  fol- 
lowing '  instruction,  at  the  request  of  the 
vendor,  over  the  objection  of  the  vendee, 
which  we  will  designate  as  No.  1: 


S.B.) 

order  to  ascertain  and  determine  whether  the 
cattle  came  up  tQ  the  description  given  by 
the  plaintiff,  and  if  the  defendant  believed  the 
cattle  did  not  measure  up  to  the  description, 
the  duty  then  devolved  on  him  to  elect  whether 
he  would  accept  the  cattle,  or  reject  them. 

"And  if  the  jury  believe  from  the  evidence 
that  the  defendant  afterwards  dealt  with  the 
cattle  as'  his  own,  and  sold  or  otherwise  dispoeed 
of  them,  then  the  defendant  waived  his  right  to 
object  to  the  cattle  on  account  of  quality,  or 
weight,  and  you  shall  find  for  the  plaintiff  the 
amount  of  his  claim,  with  interest  thereon 
from  October  14,  1916.** 

The  court  declined  to  give  the  following 
Instructions  asked  for  by  the  vendee: 

A.  "The  court  instructs  the  jury  that  the  bur- 
den is  on  the  plaintiff  to  establish  by  a  prepon« 
detrance  of  the  evidence  that  he  delivered  on 
board  cars  in  Spring  City,  Tenn.,  cattle  of  the 
goodness  or  standard  required  in  the  contract 
and  of  the  weight  claimed  by  him.** 

B.  "The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence,  the  plaintiff,  R.  A. 
Powell,  delivered  to  the  defendant,  T.  O.  Lath- 
am, certain  cattle  which  did  not  come  up  to  or 
comply  with  the  quality  provided  for  in  the 
contract,  then  for  such  cattle  the  said  Latham 
is  entitled  to  damages,  the  measure  of  the  said 
damages  being  the  difference  between  the  yalue 
of  such  cattle  as  delivered  and  their  value  had 
they  been  up  to  the  quality  to  be  delivered,  the 
amount  of  such  damages  to  be  credited  on  the 
price  of  the  said  cattle." 

And  thereupon  the  court,  at  the  request 
of  the  vendee,  gave  the  following  Instruc- 
tion, which  we  win  designate  as  No.  2: 

"Instruction  No.  2. 

"The  court  instructs  the  jury  that  the  bur- 
den is  on  the  plaintiff  to  show  by  a  preponder^ 
ance  of  the  evidence  that  he  delivered  on  board 
the  cars  in  Tennessee  cattle  of  the  weight  as 
claimed  by  him,  consigned  to  the  defendant." 

Instructions  Nos.  1  and  2  were  all  the 
instructions  given  in  the  case. 

There  was  a  verdict  of  the  jury  in  favor 
of  the  vendor  for  the  sum  of  $683.78,  tbe 
amount  of  damages  sued  for,  "with  interest 
from  October  14, 1916,"  upon  which  the  judg- 
ment under  review  was  entered  accordingly. 

B.  A.  Hutchison  and  H.  Thornton  Davles, 
both  of  Manassas,  for  plaintiff  in  error. 

B.  E.  Garrett,  of  Leesburg,  and  Thos.  H. 
Lion,  of  Manassas,  for  defendant  in  error. 


«« 


Instruction  No.  !• 


"The  court  instructs  the  jury  that  if  they 
shall  believe  from  the  evidence  that  the  plaintiff 
sold  the  defendant  the  cattle  mentioned  in  tiie 
account,  by  description  at  6%  cent^  per  pound, 
on  board  cars,  in  Tennessee,  and  that  the  plain- 
tiff delivered  the  cattle  on  board  the  cars  in 
Tennessee,  and  consigned  them  to  the  defend- 
ant at  Haymarket,  Va.,  pursuant  to  his  instruc- 
tions, then  the  defendaiit,  on  the  arrival  of  the 
cattle,  had  the  right  to  inspect  tiiie  cattle,  in 

103  S.E.- 


SIMS, J.  (after  stating  the  facta  as  above)* 
The  questions  presented  for  oar  decision  by 
the  assignments  of  error  will  be  disposed  of 
in  their  order  as  stated  below. 

1.  The  trial  court,  by  its  action  in  refusing 
to  admit  the  testiniony  tendered  by  the  veu* 
dee,  in  giving  instruction  No.  1,  and  in  the  re- 
fusal of  instructions  A  and  B  as  set  forth  in 
the  statement  preceding  this  opinion,  appliecf 
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the  maxim  of  caveat  emptor  to  the  case,  both 
with  respect  to  the  quality  and  the  quantity 
of  the  subject  of  the  sale. 

The  chief  question  presented  for  our  deci- 
sion is  whether  such  application  of  the  com- 
mon-law maxim  mentioned  was  erroneous. 

We  are  of  opinion  that  such  application  of 
the  law  was  erroneous. 

[1]  2.  It  was  certainly  erroneous  with  re- 
spect to  the  quantity  of  the  subject  of  the 
sale — the  aggregate  weight  of  the  cattle. 
This  is  not  a  case  where  the  contract  of  sale 
stipulated  for  a  specific  quantity  of  the  sub- 
ject of  the  sale.  The  sale  of  the  cattle  was 
at  the  price  of  so  much  per  pound  on  board 
the  cars  at  the  points  from  which  the  cattle 
were  shipped,  and  the  amount  of  purchase 
price  which  the  vendor  was  entitled  to  de- 
mand was  necessarily  dependent  upon  the 
ascertainment  of  the  actual  weight  of  the 
cattle  at  such  point;  unless,  of  course,  the 
vended  by  his  conduct  waived  his  right  to 
question  the  accuracy  of  the  aggregate  weight 
charged  against  him.  On  this  point  we  deem 
it  sufficient  to  say  that  there  is  nothing  in 
the  evidence  in  the  record  tendhag  to  show 
any  such  waiver. 

3.  "the  consideration  of  whether  the  maxim 
of  caveat  emptor  is  applicable  to  the  quality 
of  the  subject  of  the  sale  in  the  case  of  judg- 
ment involves  distinctions  of  some  nicety,  but 
which  in  reason  and  In  accordance  with  the 
great  weight  of  authority  present  no  real 
difficulty  as  applicable  to  the  case  made  by  the 
re<^rd  before  us.  Whether  such  maxim  is  ap- 
plicable here  depends  primarily  upon  whether, 
under  the  contract  of  sale  in  evidence,  there 
was  an  implied  warraniy  of  the  quality  of 
the  cattle  sold ;  and,  if  so,  then,  secondarily, 
upon  whether  the  vendee  by  his  conduct  at 
the  time  of  the  delivery  of  the  cattle  and  sub- 
sequently, waived  his  rights  under  the  im- 
plied warranty  as  to  quality. 

[2,  8]  4.  It  is  true  that  the  maxim  caveat 
emptor  applies,  so  far  as  quality  is  concerned, 
as  well  to  executory  contracts  of  sale  of  chat- 
tels by  description  as  to  present  sales  of  spe- 
cific chattels,  where,  in  the  absence  of  fraud, 
there  had  been  an  acc^tance  of  the  subject 
to  the  sale.  2  Mechem  on  Sales  (1891)  §  1391. 
But  such  maxim  does  not  apply  where  there 
is  "an  express  warranty,"  or  where  there  is  a 
warranty  ''implied  from  the  nature  and  cir- 
cumstances of  the  sale."  2  Benjamin  on 
Sales  (6th  Am.  Ed.)  §  965,  p.  842.  To  the 
same  effect  see  Wilson  v.  Shackleford,  4 
Band.  (25  Va.)  5,  and  Mason  v.  Chappell,  15 
Grat.  (56  Va.)  572,  in  both  of  which  cases, 
however,  the  contract  of  sale  was  silent  as 
to  quality. 

It  is  true  that  under  the  English  rule  on 
the  subject,  where  there  is  a  sale  by  a  ven- 
dor of  chattels  of  an  article  by  a  particular 
description,  without  more,  as  said  in  2  Ben- 
jamin on  Sales  (6th  Am.  Ed.)  S  918,  pp.  798- 
799:  - 


•*  •  •  •  It  is  a  condition  precedent  to  bis 
right  of  action  that  the  thing  which  offers  to 
deliver,  or  has  delivered,  sbonld  answer  the  de- 
scription. Lord  Abinger  protested  against  the 
confusion  which  arises  from  the  prevalent  habit 
of  treating  such  cases  as  warranty,  saying:  'A 
great  deal  of  confusion  has  arisen  in  many  of 
the  cases  upon  this  subject,  from  the  unfor- 
tunate use  made  of  the  word  "warranty."  Two 
things  have  been  confounded  together..  A  war- 
ranty is  an  express  or  an  implied  statement  of 
something  which  a  party  undertakes  shall  be  a 
part  of  a  contract^  and  though  part  of  the 
contract,  eollaieral  to  the  express  object  of 
it.  But  in  many  of  the  cases  the  circumstance 
of  a  party  selling  a  particular  thing  by  its 
proper  description  has  been  called  a  warran- 
ty, and  the  breach  of  such  a  contract  a  breach 
of  warranty,  but  it  would  be  better  to  dis- 
tinguish such  cases  as  a  noncomptiance  with 
a  contract  which  a  party  has  engaged  to  fulfill : 
as,  if  a  man  offers  to  buy  peas  of  another,  and 
he  sends  him  beans,  he  does  not  perform  his 
contract;  but  that  is  not  a  warranty;  there 
Is  no  warranty  that  he  should  sell  him  peas; 
the  contract  is  to  sell  peas,  and,  if  he  sell  him 
anything  else  in  their  stead,  it  is  a  nonper- 
formance of  it*  "—citing  English  cases.  "T^ere 
can  be  no  doubt  of  the  correctness  of  the  dis- 
tinction here  pointed  out.  If  the  sale  is  of  a 
described  article,  the  tender  of  an  article  an- 
swering the  description  is  a  condition  precedent 
to  the  purchaser's  liability,  and  If  this  condi- 
tion be  not  performed,  the  purchaser  is  enti- 
tled to  reject  the  article,  or,  if  he  has  paid  for  it, 
to  recover  the  price  as  money  had  and  received 
for  his  use." 

In  such  case,  according  to  sudi  TxHe,  bm 
stated  in  2  Mechem  on  Sales,  f  1392: 

''When  the  seller  offers  goods  in  perform- 
ance of  the  contract  •  •  'it  becomes 
•  ♦  ♦  not  only  the  right,  but  the  duty,  of  the 
buyer  to  examine  the  goods  so  offered,  and,  if 
they  do  not  satisfy  the  contract,  to  reject  them 
within  a  reasonable  time.  Failing  to  reject 
them,  he  declares  his  satisfaction  with  the  se- 
er's performance  so  far  as  inspection  can  dis- 
close, and  he  can,  in  the  absence  of  fraud,  nei- 
ther subsequently  reject  the  goods  nor  rely  upon 
any  implied  warranty  in  respect  to  any  defects 
which  were  open  to  such  observation." 

And  reference  to  this  English  rule  is  made 
with  approval  in  this  state  by  the  opinions 
of  this  court  in  Mason  v.  Chappell,  supra  (15 
Grat  583),  and  in  International  Har.  (3o.  v. 
Smith,  105  Va.  683,  at  page  688,  54  S.  E.  859. 
But  these  cases  did  not  involve  the  question 
of  whether  the  right  to  rescind  the  contract 
in  toto  was  the  sole  remedy  of  the  vendee  in 
such  case.  And  such  is  not  the  prevailii^ 
American  doctrine  on  the  subject  The  Amer- 
ican note  to  the  section  of  Benjamin  on  Sales 
last  quoted  (see  2  Id.  p.  799,  note  32),  says: 

**A  sale  by  description  is  upon  condition  that 

the  thing  sold  answers  the  description.  The 

American  cases  almost  unanimously  treat  con* 
ditions  of  this  class  as  warranties." 
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And  again.  In  the  American  note  24  to  sec- 
tion 966  of  the  learned  work  last  mentioned, 
page  844: 

**The  American  decisions  treat  a  sale  by  de- 
scription as  analogous  to  a  sale  by  sample,  and 
hold  that  words  of  description  imply  a  war- 
ranty that  the  property  shall  answer  the  de- 
scription. The  effect  is  to  extend  to  breaches 
of  condition  of  this  class  the  remedies  avail- 
able in  cases  of  breach  of  warranty,  while  at 
the  same  time  the  English  remedy  of  rejection 
of  the  property  is  not  denied'*— citing  Massa- 
chnsetU,  New  York,  New  Jersey,  Wisconsin, 
Missouri,  North  Carolina,  Pennsylvania,  Texas, 
California,  Maine,  and.  Canadian  cases. 

However,  it  is  unnecessary  for  us,  in  the 
case  before  us,  to  consider  whether  we  should 
follow  the  English  or  the  prevailing  American 
rule  on  the  subject  under  consideration,  be- 
cause in  the  contract  in  the  case  in  Judgment 
there  was  something  more  than  a  mere  sale 
by  description.  And  even  under  the  English 
rule,  as  laid  down  in  2  Benjamin  on  Sales,  § 
966,  p.  843: 

"Where  a  chattel  is  made  or  supplied  to  the 
order  of  the  purchaser,  there  is  an  implied  war- 
ranty that  it  is  reasonably  fit  for  the  *  *  * 
special  purpose  intended  by  the  buyer,  if  that 
purpose  be  communicated  to  the  vendor  when 
the  order  is.  given.    •    •    • »» 

Now  according  to  the  correspondence  in- 
troduced in  evidence  by  the  vendor  in  the  case 
in  Judgment,  the  order  was  given  as  a  part 
of  the  correspondence  in  which  the  special 
purpose  for  which  the  cattle  were  intended  by 
the  buyer  was  communicated  to  the  vendor, 
and  that  purpose,  as  stated  in  the  letter  of 
the  vendee  to  the  vendor  of  date  September 
27,  1916,  was  to  supply  the  vendee's  trade, 
and  the  communication  expressly  stated  that 
for  the  cattle  to  be  fit  for  such  special  pur- 
pose, they  must  be  "good  cattle,  weighing 
900  to  1,000,  if  they  are  good.  My  trade  does 
not  want  them  unless  they  are  good."  In 
reply  to  this  letter  the  vendor  on  October 
11th  next  wrote  to  the  vendee: 

'*Can  sell  you  five  loads  thousand  pounds 
feeder  cattle  good  quality.  ♦  •  •  Wire  an- 
swer   •    •    •    immediately.^ 
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On  October  12th,  the  vendee  wired  the  ven- 
dor: 

''Think  I  can  sell  the  five  loads  of  cattle,  if 
the  freight  is  not  too  high." 

On  the  same  day  the  vendor  wired  back  to 
the  vendee  the  freight  rate  and  added: 

"Cattle  are  good  quality  and  will  average  one 
thousand  fifty.  Wire  shipping  instructions  and 
where  to  draw  on  you  if  you  want  the  cat^.** 

On  the  next  day  the  vendee  wired  the  ven- 
dor: 

"Ship  cattle  to  Haymarket  *  •  •  No  Jer- 
seys or  tail  end  cattle  accepted.    •    •    •  " 
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The  next  day,  October  14th,  the  vendor 
wrote  the  vendee  that  he  was  shipping  that 
night  149  head  of  cattle  ''according  to  your 
Instructions  by  wire.  •  •  •  These  are 
good  cattle,  and  I  got  good  weights  on  them." 
On  October  15th  the  vendor  wrote  again  to 
vendee,  saying  that  the  cattle  moved  at  3 
o'clock  the  previous  night,  stating  the  freight 
rate,  and  expressing  the  hope  that  they  would 
"come  through  all  right,  and  your  customers 
are  pleased  with  them." 

[4]  So  that  we  see  that  "from  the  nature 
and  circumstances  of  the  sale,''  consisting  in 
the  subject  of  the  sale  being  "supplied  to 
the  order  of  the  purchaser  ♦  ♦  •  for 
♦  •  ♦  a  special  purpose  intended  by  the 
buyer  •  •  •  communicated  to  the  vendor 
when  the  order  [was]  given,"  there  was  un- 
der the  contract  of  sale  in  question  in  the 
case  in  Judgment  "an  implied  warranty"  that 
the  cattle  were  'treasonably  fit  f or  •  •  ♦ 
the  special  purpose"  aforesaid — ^L  e.,  to  sup- 
ply the  demands  of  vendee's  "trade,"  which 
required  that  none  of  them  should  be  exces- 
sively large,  unreasonably  above  1060  lbs.,  or 
should  be  Jerseys,  or  "tall  enders";  i.  e.,  un- 
reasonably below  the  weight  of  900  pounds, 
the  weights  last  mentioned  in  the  correspond- 
ence. 

The  case  in  Judgment,  therefore,  is  one  In- 
volving an  implied  warranty  of  the  quality 
of  the  subject  of  the  sale. 

[5,  6]  5.  In  such  case,  as  laid  down  in  2 
Mechem  on  Sales,  S  1393,  as  the  holding  of 
the  weight  of  authority : ' 

"•  •  •  the  buyer  is  [nolfl  under  •  •  • 
obligation  to  examine  the  goods  and  determine 
conclusive  upon  their  correspondence  with  the 
contract.  Acceptance  unexplained  may  indeed 
be  strong  evidence  of  satisfaction,  but  it  is  not 
conclusive,  and  may  be  rebutted  by  the  circum- 
stances. The  seller's  undertaking  continues, 
and  follows  the  transfer  of  the  title  to  the  buy- 
er. The  latter  may  therefore  accept  the  goods, 
even  though  inspection  would  disclose  or  he  al- 
ready knows  that  they  do  not  correspond  with 
the  agreement,  losing  thereby  his  right  to  sub- 
sequently reject  them,  but  not  necessarily  de- 
stroying his  right  to  rely  upon  the  unplied  war- 
ranty; the  question  whether,  under  all  the  cir- 
cumstances, he  intended  to  waive  his  rights 
being  a  matter  for  the  jury"— <ating  numerous 
authorities. 

It  should  be  here  noted  that,  aside  from 
the  distinction  that  an  express  warranty  may 
be  relied  on  in  a  case  of  a  sale  of  chattels 
in  pnesenti,  whereas  an  implied  warranty 
may  not  be  relied  on  in  such  case  (as  is  ex- 
plained In  2  Mechem  on  Sales,  H  1394,  1395), 
in  executory  sales  of  chattels,  in  the  absence 
of  an  express  stipulation  in  a  contract  of  sale 
as  to  the  effect  of  acceptance,  there  is,  ac- 
cording to  the  weight  of  authority,  and  in 
reason,  really  no  difference  between  the 
^ect  of  the  acceptance  on  the  right  of  the 
vendee  to  rely  on  an  express  warranty  from 
his  right  to  rely  on  an  implied  warranty  of 
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*  quality.  Wherever  there  Is  audi  warranty 
(whether  express  or  implied  is  immaterial), 
the  question  of  whether  the  vendee  by  ac- 
ceptance of  the  subject  of  the  sale  intended 
to  waive  his  rights  under  the  warranty  is  a 
question  of  fact  Jacot  v.  Grossmann  Seed 
Co.,  115  Va.  90,  105-107,  78  S.  E.  646;  East- 
ern Ice  Co.  V.  King,  86  Va.  102,  9  S.  E.  606. 

In  the  case  then  of  a  warranty  of  quality, 
attendant  upon  an  executory  sale  of  chattels, 
such  as  is  involved  in  the  case  in  Judgment, 
the  vendee  may  actually  receive  the  posses- 
sion of  the  subject  of  the  sale  and  retain 
such  possession  and  appropriate  the  goods  to 
his  own  use,  ''without  assenting  that  they  are 
the  ones  contemplated  by  the  contract"  2 
Mechem  on  Sales,'  i  1370.  The  mere  receiv- 
ing does  not,  as  a  matter  of  law,  imply  the 
"acceptance"  of  the  goods,  in  the  sense  that 
the  buyer  has  assented  to  the  appropriation 
of  the  specific  goods  to  the  contract,  which  is 
one  of  the  four  essential  elements  of  im- 
portance necessary  to  complete  the  contract 
of  sale.  Id.  {§  1364,  1369,  1370.  But  in  such 
case  the  conduct  of  the  vendee,  when  or  after 
the  goods  are  delivered,  upon  his  inspection 
of  them,  where  the  defect  in  the  goods  is 
obvious,  or  would  be  disclosed  by  reasonable 
inspection,  with  respect  to  giving  notice  to 
the  vendor  that  the  goods  are  unsatisfactory, 
may  be  of  importance  as  bearing  on  the 
'  mental  attitude  of  the  vendee  In  the  prem- 
ises— i.  e.,  upon  the  question  of  whether  he 
has  by  his  conduct  ^t  such  time  evidenced  a 
waiver  of  his  right  to  thereafter  insist  on 
the  warranty — and  also  upon  the  question  of 
estoppel,  which  often  arises  In  such  cases; 
1.  e.,  whether  the  vendee  by  his  conduct  in 
falling  to  notify  has  misled  the  vendor  to  the 
prejudice  of  the  latter. 

[7]  In  the  case  in  Judgment,  however,  we 
have  the  uncontroverted  fact  that,  immedi- 
ately on  the  coming  of  the  cattle  into  the 
possession  of  the  vendee  and  his  inspection 
of  them,  the  vendee  wired  the  vendor,  "Cattle 
not  good  as  represented.  Ton  had  better 
come  and  help  sell  them."  This  circumstance, 
about  the  existence  of  which  there  Is  no  con- 
troversy, accompanied  and  explained  the  re- 
tention of  the  possession,  and  distinguishes 
the  case  in  Judgment,  and  renders  it  one  In 
which  the  conduct  is  such  that  the  Jury 
oould  not  have  inferred  therefrom  that  the 
conduct  of  the  vendee  in  retaining  and  selling 
the  cattle  was  such  that  he  waived  his  rights 
under  the  implied  warranty  aforesaid. 
Hence  no  instruction  to  the  Jury  on  that 
subject  was  or  would  be  proper  in  the  case 
before  us. 

6.  To  sustain  the  position  that  as  a  matter 
of  law  the  retention  of  the  cattle  by  the  ven- 


dee and  his  appropriation  of  them  to  his  own 
use  was  a  waiver  of  his  right  to  object  to 
the  quality  of  the  cattle,  the  following  au- 
thorities are  dted  and  relied  on  for  the  ven- 
dor, namely,  Clark  on  Contracts,  p.  676;  35 
Cyc.  608 ;  Syer  &  Co.  v.  Lester,  116  Va.  641, 
82  S.  E.  123;  Linger  y.  Wilson,  73  W.  Va. 
669,  80  S.  E.  1106;  Allison  v.  Vaughan,  40 
Iowa,  421-424;  Hirshhom  v.  Stewart,  49 
Iowa,  418;  Berthold  v.  Seevers  Mfg.  Co.,  89 
Iowa,  506,  56  N.  W.  669;  Minneapolis  Selling 
Co.  V.  B.  N.  Cowln  Co.,  153  Iowa,  129,  133 
N.  W.  338,  339,  40  L.  B.  A.  (N.  S.)  513.  But 
all  of  these  authoritiefl,  except  the  tvTo  cases 
last  cited,  involve  the  effort  on  the  part  of  the 
vendee  to  rescind  the  contract  in  toto,  and 
hence  are  not  in  point  In  the  two  cases  last 
dted,  the  decisions  were  expressly  placed  up- 
on the  ground  of  the  retention  of  the  goods 
by  the  vendee  an  unreasonable  time  after 
knowledge  of  the  defects  and  payment  of  a 
part  of  the  purchase  price,  before  giving  any 
notice  or  making  any  complaint  of  the  de- 
fects. 

We  are  therefore  of  opinion  that  the  trial 
court  should  have  admitted  the  testimony 
which  It  refused  to  admit;  should  have  re- 
fused to  give  instruction  No.  1,  which  it 
gave;  and  should  have  given  instmctlons 
A  and  B,  which  It  refused  to  give,  inserting 
"and  BvansvUle,  Tenn.,"  after  the  words 
"Spring  City,  Tenn.,"  In  instruction  A.  And 
if  affirmatively  appears  from  the  record  that 
this  erronieous  action  was  prejudicial  ito 
the  vendee;    hence  it  is  reversible  error. 

[8]  7.  The  sole  remaining  question  for  ous 
consideration  is  this: 

''Was  instruction  No.  1  erroneous  in  its  per- 
emptory direction  to  the  Jury  as  to  the  time 
from  which  they  should  find  by  their  verdict 
that  interest  should  begin  on  the  amount  of  the 
verdict?" 

[9]  Tills  question  is  ruled  by  Washingt«Mi, 
etc.,  Co.  V.  Westinghouse,  120  Ya.  620,  89  S. 
E.  131,  ^1  S.  E.  646,  and  the  instruction  was 
erroneous  in  this  particular.  It  is  true  that 
if  t^ere  had  been  no  other  error  in  the  case 
we  might  have  removed  that  error  by  abating 
the  interest,  as  was  done  In  the.  case  Just 
cited,  or  by  some  action  substantially  to  the 
same  effect ;  but,  for  the  reasons  above  stated, 
the  case  must  be  reversed,  and  as  the  facts 
are  not  sufficiently  before  ua  to  diapoee  of 
the  case  under  the  statute  in  sudi  case  made 
and  provided  (Code  1919,  sec.  6365),  the 
case  will  be  remanded  to  l^e  court  below  for 
a  trial  de  novo,  to  be  had  if  the  plaintiff  is 
so  advised,  but  not  In  conflict  with"  the  views 
expressed  In  this  opinion. 

Beversed  and  remanded. 


Vi.) 


COMKONWEALTH  v.  HERBKRT 


645 


03R  Va.  »1) 

COMMONWEALTH  V.  HERBERT  et  aL 

(Supreme  Court  of  Appeals  of  Yirgmia. 
June  10,  1920.) 

1.  Taxation  ^=s>86l  —  Procedure  to  aet  aside 
aasessment  governed  by  subsequent  statute. 

A  proceeding  could  be  brought  In  the  form 
proTided  by  Act  March  15,  1918  (Acts  1918, 
c.  288),  for  relief  against  an  assessment  of  in- 
heritance tax  made  prior  to  the  passage  of  the 
statute. 

2.  Appearance  9s»25  —  General  appearance 
waiver  of  objection  as  to  form  of  procedure. 

Where  a  petition  was  filed  for  relief 
against  assessment  of  inheritance  tax  substan- 
tially in  accord  with  Code  1919,  S  2885,  after 
the  Act  March  15,  1918  (Acts  1918,  c.  238), 
was  in  force,  the  general  appearance  of  the 
commonwealth  without  objecting  to  the  form 
of  the  procedure  was  a  waiver  of  any  right 
to  raise  such  an  objection. 

3.  Taxation  ^s»856  —  Inheritance  tax  not  a 
property  tax. 

The  inheritance  tax  provided  by  Act  March 
22,  1916  (Acts  1916,  c  484),  is  not  a  property 
tax  but  a  transmission  or  succession  tax. 

4.  Taxation  ^ss>86 1— Inheritance  tax  laws  pro- 
spective unless  expressly  made  retroactive. 

Inheritance  tax  laws,  Uke  other  tax  laws, 
are  prospective  in  operation,  unless  made  re- 
troactive, and  apply  only  to  the  estates  of  de- 
cedents who  have  died  since  their  enactment, 
although  passed  before  distribution  and  al- 
though, a  will  is  filed  and  probated  after  tlie 
passage  of  the  statute. 

5.  Taxation  ^=:»3&— Tax  must  be  clearly  em- 
braced In  statute. 

No  tax  shall  be  exacted  from  the  citizens 
of  the  commonwealth  except  in  those  cases 
which  are  clearly  embraced  in  the  taxing  stat- 
ute. 

6.  Taxation  ^=:»86t— No  tax  on  contingent  re- 
mainder under  will  executed  prior  to  stat- 
nte. 

Act  March  22,  1916  (Acts  1916,  c.  484), 
does  not  apply  to  contingent  remainders  creat- 
ed under  the  will  of  a  testator  whose  death  oc- 
curred in  1890  before  any  inheritance  tax  act 
was  passed. 

Error  to  Olrcolt  Court,  Londoon  Ckranty. 

Proceedings  by  Arthur  Herbert  and 
Arthur  Herbert,  Jr.,  trustees,  etc.,  against 
the  Oommonwealth  of  Virginia  for  ,relief 
against  an  assessment  of  Inheritance  tax. 
Order  canceling  and  annulling  the  assess- 
ment, and  the  Gonunonwealth  brings  error. 
AflSrmed. 

£.  Warren  Wall,  of  Bichmond,  for  the 
Ck>mmonwealth. 

J.  K.  M.  Norton,  o£  Alexandria,  and  H. 
Rozier  Dulany,  Jr.,  of  Washington,  D.  C, 
for  defendants  in  error. 


(10SS.E.) 

KELLY,  P.  Henry  Grafton  Dulany  died 
in  1890,  leaving  a  will  whereby,  after  mak- 
ing sundry  other  testamentary  provisions,  he 
devised  and  bequeathed  all  the  residue,  con- 
stituting the  greater  part,  of  a  large  per- 
sonal and  real  estate,  to  trustees,  upon  audi 
terms  and  limitations  that  in  1917,  27  years 
after  the  will  was  probated,  two  of  his  sis- 
ters and  two  of  his  nieces,  who  had  thereto- 
fore only  a  contingent  interest,  succeeded  to 
the  entire  residuum  in  fee  simple  by  virtue 
of  an  executory  limitation  operating  as  a 
contingent  remainder.  In  the  meantime,  the 
estate  had  been  held  and  administered,  un- 
der very  large  powers,  by  the  trustees,  and 
the  income  therefrom  appropriated  to  the 
discharge  of  certain  annuities  and  the  main- 
tenance of  certain  life  estates  expressly  pro- 
vided for  in  the  will. 

On  the  9th  of  February,  1918,  the  derk  of 
the  circuit  court  of  the  county  of  Loudoun 
(wherein  the  will  had  been  admitted  to  pro- 
bate in  1890)  assessed  an  inheritance  tax  up- 
on the  estate  thus  vesting  in  the  two  sisters 
and  the  two  nieces  as  residuary  devisees 
and  legatees.  In  making  this  assessment 
the  derk  proceeded  upon  the  theory  that  the 
act  of  March  22,  1916  (Acts  1916,  p.  812),  in 
force  when  the  residuary  legatees  and  dev- 
isees became  known  and  entitled  to  receive 
their  respective  shares,  was  applicable  and 
rendered  the  estate  liable  to  the  tax. 

On  the  9th  of  December,  1918,  the  trus- 
tees and  the  legatees  and  devisees  aforesaid, 
proceeding  substantially  but  not  literally  in 
accord  with  section  567  of  the  Code  of  1904 
(section  2385  of  the  Code  of  1919),  petition- 
ed the  drcult  court  of  Loudoun  county  for 
relief  against  the  assessment,  on  the  ground 
that  the  estate  which  came  to  them  under 
the  will  was  not  liable  to  an  inheritance  tax. 
Due  notice  of  this  application  was  given  to. 
the  clerk  who  made  the  assessment,  to  the 
commissioner  of  the  revenue  for  the  district 
in  which  the  property  was  situated,  to  the 
attorney  for  the  commonwealth,  of  Loudoun 
county,  to  the  counsel  and  executive  assist- 
ant of  the  state  tax  board,  and  to  the  audi- 
tor of  public  accounts.  Upon  the  hearing  of 
the  motion  the  counsel  fbr  the  state  tax 
board,  without  questioning  the  propriety  of 
the  procedure  or  the  Jurisdiction  of  the  court, 
appeared  and  made  defense  for  the  conttnon- 
wealth;  and  the  commissioner  of  the  revenue, 
the  derk  who  made  the  assessment,  and  the 
examiner  of  records  were  examined  as  wit- 
nesses. The  court,  being  of  opinion  "that  the 
estate  of  said  Henry  Grafton  Didany  and  all 
rights  and  interest  therein  of  every  sort  and 
description  passed  at  th^  date  of  his  death, 
November  7,  1890,  and  that  the  same  is  not 
subject  to  any  inheritance  tax  or  other 
charge  under  the  act  of  the  General  Assem- 
bly approved  April  14,  1896  (Acts  1895-96, 
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pp.  367,  368),  or  any  subsequent  act  of  the 
General  Assembly,  and  that  the  said  assess- 
ment of  an  Inheritance  tax  or  charge  against 
said  applicants  is  erroneous,"  entered  an  or- 
der canceling  and  annulling  the  assessment, 
and  relieving  and  discharging  the  estate 
from  the  payment  of  the  tax.  To  that  or- 
der this  writ  of  error  was  awarded. 

[1,2]  1.  A  preliminary  inquiry  arises  up- 
on the  motion  of  the  commonwealth,  made 
for  the  first  time  upon  the  hearing  in  this 
court,  to  dismiss  this  entire  proceeding  on 
the  ground  that  the  circuit  court  of  Loudoun 
county  had  no  jurisdiction  under  section 
667  of  the  Code  of  1904  to  entertain  a  peti- 
tion for  the  correction  of  an  erroneous  as- 
sessment of  an  inheritance  tax.  In  support 
of  this  contention  the  cases  of  Ck)mmon- 
wealth  V.  Carter's  Ex'rs,  126  Va.  — ,  102  S. 
B.  58,  and  Withers  v.  Jones,  126  Va.  — , 
102  S.  E.  68,  are  dted.  These  cases  were 
decided  subsequent  to  the  rendition  of  the 
judgment  under  review,  and  in  them  we  held 
that  section  567  did  not  provide  a  remedy 
for  the  illegal  assessment  of  inheritance 
taxes.  Recent  legislation,  however,  has  fur- 
nished an  answer  to  the  jurisdictional  ques- 
tion as  raised  here  by  the  commonwealth. 
When  the  petition  In  this  case  was  present- 
ed and  heard,  the  act  of  March  15,  1918 
(Acts  1918,  p.  416),  was  in  force,  whereby  the 
Virginia  inheritance  tax  statute  was  so 
amended  as  to  confer  upon  the  circuit  court 
of  Loudoun  county  jurisdiction  to  hear  and 
determine  an  application  for  erroneous  as- 
sessment of  an  inheritance  tax  upon  much 
the  same  procedure  as  that  which  is  provid- 
ed for  in  section  667  of  the  Code  of  1904. 
See  Heth  v.  Commonwealth,  102  S.  E.  66. 
The  procedure  in  the  instant  case  was  sub- 
stantially that  which  is  provided  for  in  the 
above-cited  amendment  of  the  inheritance 
tax  law,  and  the  general  appearance  of  the 
commonwealth  without  objecting  to  the 
form  of  the  procedure  amounted  to  a  waiv- 
er of  any  right  to  raise  such  objection  in 
this  court  The  circuit  court  of  Loudoun 
county  had  jurisdiction  of  the  subject-mat- 
ter and  of  the  parties,  and  the  common- 
wealth, having  appeared  and  failed  to  raise 
the  question  in  the  lower  court,  cannot  raise 
it  here  for  the  first  time.  The  governing 
principle  is  stated  by  Judge  Buchanan  In 
Harris  v.  Shield's  Ex'r,  111  Va.  643,  646,  69 
S.  E.  933.    The  motion  to  dismiss  is  doiied. 

2.  Coming  now  to  the  merits  of  the  con- 
troversy, there  was  at  the  date  of  the  tes- 
tator's death  in  1890  no  statute  in  foree 
which  authorized  an  inheritance  tax  such  as 
is  involved  In  this  proceeding.  Common- 
wealth V.  Wellford,  114  Va.  372,  377,  76  S. 
B.  917,  44  L.  R.  A.  (N.  S.)  419.  The  act  of 
1916,  pursuant  to  which  the  derk  made  the 
assessment  in  this  case.  Is  the  last  of  a  se- 
ries of  inheritance  tax  laws  which  found 


their  prototype  in  the  Act  of  February  14, 
1896  (Acts  1895-96,  p.  367). 

The  question  before  us,  therefore,  is  this: 
Does  the  act  of  March  26,  1916,  apply  to 
contingent  remainders  created  under  the 
will  of  a  testator  whose  death  occurred  be- 
fore the  act  was  passed?  This  question  has 
never  been  settled  in  Virginia,  and  the  cas- 
es from  other  jurisdictioos  )are  not  very 
helpful,  partly  because  of  the  varied  form 
of  the  inheritance  tax  laws  in  the  several 
states,  and  partly  because  of  the  lack  of  uni- 
formity among  the  decisions  dealing  with 
the  subject.  See  the  note  to  Commonwealth 
V.  Wellford  (supra),  44  L.  R.  A.  (N.  S.)  420 
et  seq. 

The  pertinent  language  of  the  Virginia 
act  is  as  follows: 

"Be  it  enacted  by  the  General  Assembly  of 
Virginia,  that  •  •  •  where  an  estate  in  the 
commonwealth  of  any  decedent  shall  pass  un- 
der a  will  or  under  the  law  regulating  descents 
and  distributions  to  any  person,  or  to  or  for 
the  use  of  any  person,  the  estate  so  passing 
shall  be  subject  to  a  tax  at  the  rate  of  five  per 
centum  on  every  one  hundred  dollars'  value 
thereof." 

The  foregoing  language  la  substantially 
similar  to  that  which  is  found  in  the  act  of 
1896,  discussed  in  Commonwealth  v.  Well- 
ford, supra,  a  case  in  which  the  testator 
had  died  and  a  remainder  created  by  his 
will  had  vested  in  interest  before  the  stat^ 
ute  was  passed.  In  the  course  of  the  opin- 
ion by  Judge  Whittle  it  is  said: 

"Therefore,  unless  the  statute  is  to  be  given 
retroactive  operation,  it  cannot  be  applied  in 
this  case;  and  the  general  proposition  as  to 
whether  such  statutes,  to  be  applicable  In  a 
given  case,  must  have  been  in  force  at  the 
death  of  the  testator  or  at  the  time  of  the 
vesting  in  interest  of  the  estate  in  remainder, 
is  immaterial  since  both  of  these  events  precede 
the  passage  of  the  act." 

The  court  there  held  that  the  act  was  not 
retroactive  in  its  operation,  and  therefore 
could  not  apply  to  a  remainder  which  had 
vested  before  its  enactment,  but  expressly 
left  open  the  question  as  to  whether  it 
would  apply  to  a  contingent  remainder  vest- 
ing after,  but  created  by  a  testator  whose 
death  occurred  before,  the  passage  of  the 
law. 

[3]  The  authorities  are  not  In  harmony  as 
to  the  constitutional  power  of  the  Legisla- 
ture to  pass  a  statute  imposing  an  Inherit- 
ance tax  on  estates  in  remainder,  even 
though  contingent,  which  have  been  created 
by  the  will  of  a  testator  dying  before  the 
statute  is  passed.  The  better  doctrine  would 
seem  to  be  that  such  power  does  exist  The 
tax  is  not  a  property  tax,  but  a  transmis- 
sion or  succession  tax  (Ccmimonwealth  v. 
Carter's  Executors,  supra),  and  there  docs 
not  appear  to  be  any  good  reason  why  the 
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before  the  property  passing  under  the  will 
of  the  decedent  is  actually  received,  provid- 
ed the  Intent  to  do  so  Is  clearly  expressed. 
Cahen  v.  Brewster,  203  U.  S.  543,  27  Sup. 
Ct.  174.  51  I/.  Ed.  310,  8  Ann.  Cas.  215. 

The  serious  question  In  this  case  as  It 
seems  to  us,  however,  Is  not  whether  the 
Legislature  had  the  power  to  do  the  thing 
which  the  commonwealth  claims  was  done, 
but  whether  It  has  exercised  that  power  In 
language  sufficiently  clear  to  accomplish  the 
purpose. 

[4]  Inheritance  tax  laws,  like  other  tax 
laws,  are  prospective  in  operation  unless  ex- 
pressly made  retroactive,  and  apply  only  to 
the  estates  of  decedents  who  have  died 
since  their  enactment,  although  passed  be- 
fore distribution,  and  although  the  will  Is 
filed  and  probated  after  the  passage  of  the 
statute.  Blakemore  and  Bancroft  on  Inher- 
itance Taxes,  §  73;  Gleason  &  Otis  on  In- 
heritance Taxation,  p.  56. 

It  is  conceded  by  counsel  for  the  common- 
wealth that  the  Virginia  statute  cannot  be 
construed  to  operate  retrospectively,  and 
the  contention  before  us  is  that  the  clerk,  in 
assessing  the  Dulany  estate,  acted  under  a 
prospective  operation  of  the  statute  because 
It  was  thus  made  to  apply  to  an  estate  which 
vested  in  Interest  after  the  passage  of  the 
act.  This  argument  Is  worthy  of  considera- 
tion, but  we  think  it  is  reasonably  clear  that 
the  authorities,  when  speaking  of  prospec- 
tive and  retrospective  inheritance  tax  stat- 
utes, usually  refer,  not  to  the  situation  of 
the  estate,  but  to  the  passing  thereof  by  the 
death  of  the  testator. 

Furthermore,  It  seems  to  us  that  the  nat- 
ural construction  of  th^  words  used  by  the 
statute  makes  it  apply  to  estates  which 
should  thereafter  pass  by  will,  and  not  to 
estates  which  had  already  so  passed  by  will, 
even  though  they  might  at  the  time  of  the 
enactment  of  the  statute  not  have  vested  in 
interest. 

[5]  Not  only  is  it  a  well-settled  and  a  just 
and  Important  rule  in  the  construction  of 
all  tax  laws,  that  they  shall  not  be  given  a 
retrospective  operation  unless  clearly  so  in- 
tended, but  further  that  no  tax  shall  be  ex- 
acted from  the  citizens  of  the  commonwealth 
except  in  those  cases  which  are  clearly  em- 
braced within  the  taxing  statute.  Common- 
wealth V.  Wellford,  supra;  Commonwealth 
V.  Hutzler,  124  Va.  138,  140,  97  S.  E.  775. 

[6]  Tested  by  these  rules  the  assessment 
In  question  cannot  be  upheld.  ,  It  cannot  be 
fairly  said  that  the  statute  dearly  contem- 
plated any  estates  except  those  arising  un- 
der wills  taking  effect  after  Its  passage.  To 
say  the  least  of  It,  any  other  construction 
would  be  open  to  substantial  and  serious 
doubt.    If  the  Legislature  had  Intended  the 


case,  such  Intent  would  doubtless  have  been 
expressed  In  language  very  different  from 
that  which  appears  in  the  statute. 

For  the  reasons  stated,  we  are  of  opinion 
that  the  decision  of  the  circuit  court  of 
Loudoun  county  was  right,  and  it  will  be 
afiirmed. 

Affirmed. 

(127  Va.  Zli) 

CITY  OF  RICHMOND  v.  PACE,  Treasurer. 

(Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1920.) 

1.  Statutes  ^S9 1 08— Provisions  furthering  gen- 
eral subject  of  statute  within  Its  title. 

That  an  act  antborisses  many  things  of  a 
diverse  nature  will  not  affect  the  sufficiency  of 
tbe  title  under  Const  1902,  i  52,  provided  these 
provisions  may  be  reasonably  regarded  as  in 
furtherance  of  the  general  subject  of  the  en- 
actment. 

2.  Statutes  ^=s»l09— THIe  sufficient  If  giving 
notice  of  general  subject  of  act. 

The  title  of  an  act  is  sufficient  if  It  gives 
notice  of  the  general  subject  of  the  act  and 
of  the  interests  lilsely  to  be  affected  thereby, 
and  if  the  subjects  e^nbraced  by  the  act,  but  not 
specified  in  the  title,  have  congruity,  or  natural 
connection,  with  the  subjects  stated  in  the 
title,  or  are  cognate,  or  germane,  thereto,  the 
requirement  of  Const.  1902,  $  62,  is  satisfied. 

3.  Statutes  ^=s>  1 25  (6)— Section  of  tax  statute 
providing  for  compensation  of  collecting  offl- 
oers  within  title. 

Subsection  2b  of  the  Segregation  Act,  en- 
acted March  15,  1915,  providing  for  the  com- 
pensation of  county,  city,  and  town  treasurers, 
who  are  affected  by  the  regrouping  by  the 
act  of  taxables  for  the  respective  purposes  of 
state  and  local  revenue,  held  valid,  being  cog- 
nate and  germane  to  the  object  of  the  act  as 
stated  in  its  title. 

4.  Constitutional  law  ^=s>48  —  Act  presumed 
valid. 

An  act  of  the  General  Assembly  is  pre- 
sumed valid  until  its  violation  of  the  Constitu- 
tion is  proved  beyond  all  reasonable  doubt. 

5.  Municipal  corporations  ^=5>67 (5)— Compe- 
tent for  Legislature  to  Increase  dty  treasur- 
er's compensation. 

In  view  of  the  effect  of  the  Segregation 
Act,  enacted  March  15,  1915,  upon  the  re- 
sponsibilities and  work  of  city  treasurers,  in 
their  city  or  local  capacity,  it  was  competent  for 
the  General  Assembly  to  require,  by  subsection 
2b  of  that  act,  the  various  cities  to  increase 
the  compensation  of  their  respective  treasurers; 
such  increase  being  in  no  sense  a  bonus. 

6.  Officers  ^=»99  «  Not  entitled  to  additional 
compensation  for  additional  duties  Imposed. 

The  duties  of  an  office  may  be  changed  and 
enlarged  without  entitling  the  incumbent  to  sue 
for  additional  remuneration. 
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7.  Monloipal  oorporatfont  «=s>72— Leglslatare 
may  impose  debt  without  muDlclpality'ft  eon- 
tent. 

If  there  ii  no  special  limitation  In  the 
Oonstitation,  and  the  debt  or  liability  is  one 
to  be  incurred  in  the  discharge  of  a  public  or 
state  duty,  which  it  is  proper  for  the  Legisla- 
ture to  Impose  upon  the  municipality,  it  can 
constitute  no  objection  to  the  yalidity  of  the 
act  imposing  it  that  the  debt  or  liability  is  to 
be  created  without  its  consent. 

S.  States  ^=s>ll4->Leglslature  can  males  ap- 
propriations for  equitable  olalms. 

Independently  of  express  constitutional  re- 
strictions, the  Legislature  can  make  appropri- 
ations of  money  whenever  the  public  well-being 
requires  or  will  be  promoted  by  it,  and  it 
is  the  judge  of  what  is  for  the  public  good  and 
csn  recognize  daims  founded  in  equity  and 
justice  in  the  largest  sense. 


0.  Coastitntional  law  ^=»I02(I)  —  Repeal  of 
statute  did  sot  affeet  oompensatloit  of  city 
treasurer  earned. 

Where  a  city  treasurer's  services  for  which 
Segregation  Act,  subsec.  2b,  enacted  March  15, 
1915,  had  provided  that  compensation  should  be 
paid,  had  been  rendered  to  the  dty  prior  to 
the  passage  of  the  amendment  to  the  subsec- 
tion which  in  effect  repealed  it  quoad  the 
treasurer,  the  amendment  did  not  affect  the 
treasurer's  action  for  such  compensation;  his 
rights  having  become  fixed  "before  the  amend- 
ment. 


10.  Municipal  corporations  4=» 1 24 (6)— Amend, 
ment  to  act  rMatlng  to  compensation  held 
not  to  Indicate  original  legislative  Intent 

There  being  nothing  in  the  language  of 
Segregation  Act,  enacted  March  Vi,  1916,  to 
indicate  that  the  General  Assembly  intended  to 
exclude  from  its  benefits  in  providing  compen- 
sation a  treasurer  who  did  not  collect  the  dty 
taxes,  the  later  enactment  of  an  amendment  to 
the  subsection  will  not  support  the  contention 
that  it  was  the  original  legislative  intent  to 
confine  the  operations  of  the  subsection  to 
treasurers  who  collected  the  local  revenues. 

11.  Statutes  ^=»  154— Statute  as  to  olty  treasur- 
er's compensation  held  not  to  effect  the  re- 
peal without  special  reference  of  a  prior  spe- 
dal  aot. 

Segregation  Act,  subsec.  2b,  enacted  March 
15,  1915,  as  to  compensation  of  county,  dty, 
and  town  treasurers  in  view  of  regrouping  by 
the  act  of  taxables  for  taxation,  as  applied  to 
the  dty  of  Richmond,  held  not  to  effect  the  re- 
peal, without  spedal  reference  to  the  same,  of 
a  spedal  act  of  the  General  Assembly  and  an 
ordinance  of  Richmond  in  pursuance  thereof 
prescribing  the  duties  and  fixing  the  compensa- 
tion of  the  treasurer  of  the  city  of  Richmond; 
the  sole  effect  of  the  subsection  being  to  impose 
upon  the  dty  the  obligation  to  provide  an  ad- 
ditional emolument  to  the  treasurer,  in  view 
of  the  changed  situation  created  by  the  opera- 
tion of  the  main  provisions  of  the  Segregation 
Act 

Error  to  Law  and  Equity  Court  of  City  of 
Richmond. 


Proceeding  by  way  of  motion  by  James  B. 
Pace,  Treaanrer,  against  the  Qty  of  Rich- 
mond. Judgment  for  plalntifft  and  defend- 
ant brings  error.    Afllrmed. 

H.  R.  Pollard,  of  Richmond,  for  plaintiff 
in  error. 

Jo.  Lane  &  Gary  Ellis  Stem  and  C.  M. 
Chichester,  all  of  Richmond,  for  defendant 
in  error, 

SAUNDERS,  J.  This  case  Is  brought  be- 
fore us  by  a  writ  of  error  to  the  Judgment  of 
the  law  and  equity  court  of  the  dty  of  Rich- 
mond, entered  on  May  6,  1919,  in  favor  of 
the  plalntilf  for  the  sum  of  $2,777.91  and 
interest,  in  a  proceeding  by  way  of  motion 
of  J.  B.  Pace  against  the  dty  of  Richmond 
to  recover  the  above  amount,  alleged  to  be 
due  him  by  virtue  of  the  provisions  of  an 
act  of  the  General  Assembly. 

The  act  upon  which  this  motion  is  based, 
and  which  is  necessary  to  be  considered  in 
this  connection,  is  the  act  of  March  15, 1915, 
(Laws  1915,  c.  86).  This  act  (commonly 
known  as  the  Segregation  AcO  rearranges 
to  a  considerable  extent  the  subjects  of 
state  and  local  taxation.  The  following 
subjects  are  made  subject  to  local  taxation 
only,  to  wit:  All  taxable  real  estate,  all 
taxable  tangible  personal  property,  as  enu- 
merated in  section  G,  schedule  B,  of  an  act 
entitled,  "An  act  to  raise  revenue  for  the 
support  of  the  government  and  puUic  free 
schools,  to  pay  the  interest  on  the  public 
debt,  and  provide  a  special  tax  for  pensions, 
and  so  forth,"  and  also  the  tangible  per- 
sonal property  of  public  service  corporations 
(except  the  rolling  stock  of  corporations 
operating  railroads  by  steam).  The  state 
sdiool  tax  of  10  cents  on  the  $1(X)  on  the 
assessed  value  of  real  estate  and  tangible 
personal  property  is  continued  until  changed 
by  law. 

Subsection  fib  of  this  act  provides 
that  on  the  real  estate,  personal  property, 
public  service  corporations,  or  other  taxes 
formerly  received  by  the  state,  but  hereafter 
to  be  collected  for  local  purposes,  the  treasur- 
ers of  the  counties,  cities,  and  towns  shall  be 
paid  by  sudi  counties,  dties,  and  towns  the 
same  commissions  as  now  allowed  by  law 
for  the  collection  of  the  state  revenuesi 

James  B.  Pace,  who  was  the  treasurer  of 
the  dty  of  Richmond  at  the  time  the  above 
act  was  passed,  filed  bis  motion  on  February 
10,  1919,  against  the  dty  for  the  sum  of 
$2,771.91  and  interest,  claiming  that  this 
amount  was  due  him  from  the  city  by  virtue 
of  the  subsection  dted  supra,  in  order  to 
constitute  the  same  commissions  for  the  year 
1915  as  were  allowed  by  law  prior  to  the 
fiscal  year  1915  for  the  collection  of  the 
state  revenues.  With  this  motion  the  plain- 
tiff filed  a  statement  showing  how  the  pre- 
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else  sum   claimed   was  ascertained.     This 
statement  is  as  follows:' 

^'Account  showing  commissions  received  by 
J.  B.  Pace,  treasurer  of  the  city  of  Richmond, 
for  collection  of  taxes  for  the  fiscal  year  1915, 
under  the  law  known  as  the  Segresation  of 
Taxes  Act,  and  the  commissions  he  would  haye 
received  for  the  same  year  under  the  law  exist- 
ing prior  to  the  adoption  of  said  act,  on  real 
estate,  tangible  personal  property,  and  intan- 
gible personal  property,  and  the  loss  in  pom- 
missions  sustained  by  the  said  J.  B.  Pace,  re- 
sulting from  the  changes  in  the  law  made  by 
the  said  act. 

''Commissions  received  on  $95,725.19,  amount 
collected  on  real  estate  at  10  cents  per  $100 
assessed  value  in  1915,  under  law  known  as 
Segregation  Act,  at  2%,  $1,914.50. 

*'Com missions  which  would  have  been  receiv- 
ed in  1915  on  real  estate  at  rate  of  35  cents 
per  $100  assessed  value,  if  no  change  had  been 
made  in  the  law,  $6,700.76. 

"Commissions  received  on  $6,452.09,  amount 
collected  on  tangible  personal  property  at  10 
cents  per  $100  assessed  value  in  1915,  at  2%, 
$129.04. 

'^Commissions  which  would  have  been  receiv* 
ed  in  1915  on  tangible  personal  property  at  rate 
of  35  cents  per  $100  assessed  value,  if 
no  change  had  been  made  in  the  law,  $451.64. 

"Commissions  received  on  $256,582.23» 
amount  collected  on  intangible  personal  prop- 
erty at  rate  of  65  cehts  per  $100  assessed  value 
in  1915,  at  2%,  $5,194.64. 

"Commissions  which  would  have  been  receiv- 
ed in  1915  on  intangible  personal  property  at 
flat  rate  of  35  cents  per  $100  assessed  value,  if 
no  change  had  been  made  in  the  law,  $7,175.* 
18.    $2,800.69. 

"Total  amount  of  commissions  lost  by  J.  B. 
Pace,  as  result  of  Segregation  Act,  $2,777.91.' 


f» 


The  dty  of  Richmond  resisted  this  motlom 
on  various  grounds  that  were  set  out  in  fhe 
statement  of  its  grounds  of  defense. 

The  determination  of  this  controversy  in- 
volves the  constitutionality  and  interpreta- 
tion of  the  subsection  cited  supra.  The 
points  raised  will  be  disposed  of  substantial- 
ly in  the  order  in  which  they  are  discussed 
in  the  brief  of  the  plaintiff  in  error.  The 
first  error  assigned  is  that  subsection  2b  is 
a  portion  of  the  segregation  act  not  express- 
ed in  its  title,  and  therefore  unconstitutional 
by  virtue  of  section  52  of  article  4  of  the 
Constitution  of  the  state  of  Virginia. 

This  section  provides  that — 

"No  law  shall  embrace,  more  than  one  object, 
which  shall  be  expressed  in  its  title;  nor  shall 
any  law  be  revived  or  amended  with  reference 
to  its  title,  but  the  act  revived  or  the  section 
amended  shall  be  re-euacted  and  published  at 
length." 

[1]  This  particular  section  of  the  present 
ODnstitution  is  taken  from  the  Constitution 
which  preceded  it,  and  has  been  frequeotly 
construed  by  the  court  of  last  resort  in  tliis 
state.  In  its  decisions  our  court  has  fol- 
lowed the  rulings  made  by  tbe  courts  of 
many  other  states  construing  a  like  consti- 


tutional provision.  Hence  the  constrdctlon 
of  this  section  of  the  present  Gonstitation  is 
well  established,  but  its  application  at  times 
is  difficult.  These  rulings  have  impressed  the 
word  "object* *  with  a  very  comprehensive 
meaning,  which  repels  the  contention  that 
the  provisions  of  an  act  in  aid  of  and  relat- 
ed to  the  purpose  expressed  in  its  title  are 
separate  objects,  and  therefore  unconstitu- 
tional. The  body  of  most  general  acts  con- 
tains many  provisions  in  detail,  intimately 
related  to  the  main  purpose  of  the  act,  but 
not  expressed  in  the  title.  Indeed,  to  incorpo- 
rate or  mention  them  all  in  the  title  would 
make  many  titles  of  intolerable  length.  If 
each  of  such  provisions  are  to  be  regarded 
as  a  separate  and  different  "object,"  thai  all 
save  one  would  be  unconstitntional,  even 
though  mentioned  in  the  title.  According  to 
such  a  rule  of  interpretation,  it  would  fol- 
low that  a  general  act,  such  as  the  act  to 
create  a  "state  advisory  board  of  taxa- 
tion," would  be  limited  to  establishing  the 
board.  The  powers  and  dnties  of  the  board 
could  not  be  defined  and  included  In  the  main 
act.  If  such  additional  provisions  may  be 
fairly  considered  to  be  parts  of  the  "object** 
of  an  act,  then  they  need  not  be  expressed 
in  the  title,  but,  if  not  parts  of  the  "object," 
then  expression  in  the  title  would  not  vali- 
date or  render  them  constitutional.  The  fact 
that  an  act  authorizes  many  things  of  a  di- 
verse nature  will  not  affect  the  sufllci«icy  of 
the  title,  provided  these  provisions  may  be 
reasonably  regarded  as  in  furtherance  of  the 
general  subject  of  the  enactment 

"It  would  be  a  violation  of  the  letter  and 
spirit  of  this  constitutional  safeguard  if  such 
a  construction  should  be  put  upon  it  as  would 
forbid  the  incorporation  into  the  law  of  every^ 
thing  needful  to  the  proper  operation  of  the 
one  subject  to  which  it  is  limited."  BhE  parte 
Upshaw,  45  Ala.  284. 

[2]  This  section,  like  other  constitutional 
provisions,  should  receive  a  rational  con- 
struction, and  not  one  that  would  lead  to  a 
destructive  iresult*  One  of  the  leading  cas- 
es under  this  head  in  the  Virginia  Reports 
is  the  case  of  Ingles  v.  Straus,  91  Ya.  209, 
21  S.  B.  490,  a  case  often  cited  because  it 
affords  a  very  lucid  and  comprehensive  treat- 
ment of  this  subject  That  case,  following 
the  uniform  current  of  the  precedents,  an- 
nounces the  following  rule,  in  which  this 
court  fully  concurs: 

"The  title  of  an  act  of  the  General  Assembly 
is  sufficient  if  it  gives  notice  of  tbe  general  sub- 
ject of  the  act,  and  of  the  interests  likely  to  be 
affected  thereby.  If  the  subjects  embraced  by 
tbe  act,  but  not  specified  in  the  title,  have 
congruit^  or  natural  connection  with  the  sub- 
jects stated  in  the  title,  or  are  cognate  or  ger- 
mane thereto,  the  requirement  of  the  Constitu- 
tion *  *  f  'that  no  law  shall  embrace  more 
than  one  object,  which  shall  be  expressed  in 
the  title,*  is  satisfied."  Ingles  v.  Straus,  91  Ya. 
209,  21  8.  B.  490  (syUabus). 
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This  case  cites  approvingly  the  case  of 
Johnson  v.  Harrison,  47  Minn.  575,  60  N.  W. 
823,  28  Am.  St  Rep.  362,  from  which  it 
makes  the  following  citation: 

*The  subject  [of  an  act]  may  be  as  compre- 
hensiye  as  the  Legislature  chooses  to  make  it, 
provided  it  constitutes,  in  the  constitutional 
sense,  a  single  subject,  and  not  several.  The 
connection  or  relationship  of  several  matters, 
such  as  will  render  them  germane  to  one  sub- 
ject and  to  each  other,  can  be  of  various 
kinds,  as,  for  example,  of  means  to  ends,  of 
dififerent  subdivisions  of  the  same  subject,  or 
that  all  are  designed  for  the  same  purpose,  or 
that  both  are  designated  by  the  same  term. 
Neither  is  it  necessary  that  the  connection  or 
relationship  should  be  logical;  it  is  enough  if 
the  matters  i>re  coimected  with  and  related  to 
a  single  subject  in  popular  signification.  The 
generality  of  the  title  of  an  act  is  no  objection, 
provided  only  it  is  sufScient  to  give  notice  of 
the  general  subject  of  the  proposed  legislation 
and  of  the  interests  likely  to  be  affected."  In- 
gles V.  Straus,  91  Ya.  216,  21  S.  B.  490. 

See,  also,  the  cases  cited  In  the  same  con- 
nection. 

An  act  to  increase  the  "boundaries  of  a 
county"  may  embrace  provisions  for  extend- 
ing the  borders  of  the  county,  locating  the 
seat  of  Justice,  and  accepting  donations  for 
public  buildings.  Id.,  91  Va.  217,  21  S.  E. 
490.  The  words  "object"  and  "subject"  are 
taken  to  have  one  and  the  same  signiflcatioiu. 
Id.,  91  Va.  215,  21  S.  E.  490. 

[3]  The  Segregation  Act  allocates  to  the 
counties,  cities»  and  towns  large  groups  of 
taxables  for  local  taxation  only.  Other 
groups  are  reserved  exclusively  for  state  tax- 
ation.   The  title  of  the  act  is: 

"An  act  to  segregate,  for  the  purposes  of  tax- 
ation, pursuant  to  section  169  of  the  Constitu- 
tion of  Virginia,  the  several  kinds  and  classes 
of  property  so  as  to  sped^  and  determine  upon 
what  subjects  state  taxes,  and  upon  what  sub- 
jects local  taxes  may  be  levied,  and  to  provide," 
etc. 

It  was  manifest  from  this  title  that  the 
radical  changes  in  the  taxing  system  of  the 
state  which  it  indicated  would  affect  to  a 
material,  and  for  the  time  being  an  unknown 
and  undetermined,  degree  the  salaries  of 
county,  city,  and  town  officials  concerned 
with  the  assessment,  collection,  and  disburse- 
ment of  the  levies  under  the  new  system,  and 
deriving  their  compensation  in  large  measure 
from  a  commission  on  the  subject-matter. 
The  title  gave  notice  to  these  officials,  in 
plain  and  unmistakable  terms,  that  "their  in- 
terests were  likely  to  be  affected." 

Subsection  2b,  dted  supra,  provides  that — 

On  the  "real  estate,  personal  property,  public 
service  corporations  or  other  taxes  heretofore 
received  by  the  state  but  hereafter  to  be  col- 
lected for  local  purposes,  the  treasurers  of  the 
cities,  counties  and  towns  shall  be  paid  by  the 
cities,  counties  and  towns  the  same  commissions 
as  now  allowed  by  law  for  the  collection  of 
state  revenue." 


This  provision  for  the  compensation  of  the 
officials  affected  by  the  regrouping  of  the  tax- 
ables for  the  respective  purposes  of  state  and 
local  revenue  Is  certainly  cognate  and  ger- 
mane to  the  object  of  the  act,  as  stated  In  the 
title,  and  has  congruity  and  natural  connec- 
tion therewith. 

[4]  For  the  reasons  stated,  and  for  the  fur- 
ther reason  that  an  act  of  the  General  As- 
sembly is  presumed  to  be  valid  until  its  vio- 
lation of  the  Constitution  Is  proved  beyond 
all  reasonable  doubt  (Ogden  v.  Saunders,  12 
Wheat  213,  6  L.  Ed.  606),  the  court  concludes 
that  subsection  2b  is  an  Integral  and  consti- 
tutional provision  of  the  segregation  statute. 

[6]  2.  It  is  earnestly  Insisted  that  the 
plaintiff,  James  B.  Pace,  was  not  entitied  to 
recover  against  the  dty  of  Richmond  In  his 
motion  cited  supra  on  the  further  ground 
that  at  the  time  he  ffied  his  motion  he  was 
paid  a  fixed  salary  of  $2,010  annually  for 
services  rendered  to  the  city,  and  that  his 
salary  derived  from  the  dty  was  not  affected 
by  the  transfer  to  the  dty  of  Richmond,  for 
local  taxation,  of  the  subjects  formerly  taxed 
by  the  state.  This  being  so,  it  Is  contended 
that  any  additional  compensation  required  to 
be  paid  to  the  treasurer  by  the  city  of  Rich- 
mond (in  excess  of  the  salary  fixed  by  ordi- 
nance), and  intended  by  the  General  Assem- 
bly to  conpensate  the  treasurer  for  the  reduc- 
tion of  his  state  commissions  resulting  from 
the  transfer  of  taxables  provided  by  the 
Segreigation  Act,  would  be,  quoad  the  dty,  a 
bonus,  and  not  compensation  for  a  considera- 
tion. 

Authorities  are  dted  to  the  effect  that  it  is 
beyond  the  power  of  the  General  Assembly  to 
require  a  munldpal  corporation  to  pay  any 
o^dal  a  bonus.  The  validity  of  these  au- 
thorities may  be  conceded,  but  they  are  not 
relevant  in  this  connection.  The  Segregation 
Act  set  aside  for  local  taxation  by  the  dty 
of  Richmond  all  taxable  real  estate  in  the 
dty,  and  certain  tangible  personal  property, 
save  as  to  10  cents  on  every  $100  of  the  as- 
sessed value  of  said  real  estate  and  tangible 
personal  property.  The  taxes  on  the  property 
so  segregated  and  set  apart  for  local  taxation 
were  and  are  collected  by  the  dty  collector, 
but  arc  paid  over  to  and  disbursed  by  the  city 
treasurer.  It  is  plain  that  the  receipt  and 
disposition  of  the  increased  revenues  flovring 
into  his  office  under  the  act*  supra  increases 
the  duties  and  responsibility  of  the  treasurer 
and  the  work  of  his  office  force.  It  was  Im- 
possible to  ascertain  in  advance  the  predse 
extent  of  this  Increase  of  work  and  responsi- 
bility, but  it  was  perfectly  clear  that  the 
city  treasurer  would  suffer  a  very  definite 
loss  of  compensation  quoad  the  state.  As 
a  matter  of  law,  neither  the  ^te  of  Virginia 
nor  the  dty  of  Richmond  was  under  any 
compulsion  to  remunerate  the  treasurer  for 
this  unexpected  loss  of  coapensation.  It 
may  be  contended  that  the  General  Assembly, 
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having  effected  by  the  direct  force  of  Its  act 
a  reduction  of  the  treasurer's  salary,  was  un- 
der some  sort  of  moral  obligation  to  afford 
the  oomp^isation  that  would  restore  the 
status  quo  ante  in  that  respect  But  this  is 
not  a  question  of  equity  or  propriety  of  ao 
tion,  but  of  statutory  construction  and  l^is- 
lative  authority. 

[6]  However  much  the  Segregation  Act 
may  have  increased  the  work  of  the  plaintiff, 
his  duties  and  responsibilities  as  treasurer 
of  the  city  of  Richmond,  he  was  not  entitled 
merely  on  that  account,  to  sue  the  city,  on  a 
quantum  meruit  or  otherwise,  for  additional 
compensation.  But  it  was  competent  for  the 
General  Assembly,  in  view  of  the  effect  of 
its  statute  upon  the  responsibilities  and  work 
of  that  official,  in  his  city  or  local  capacity, 
to  require  the  city  to  increase  his  compen- 
sation. The  authority  of  the  act,  and  not  his 
Increase  of  duties  and  responsibilities,  or  his 
loss  of  compensation,  afforded  his  right  to 
sue  the  city.  Subsection  2b  provides  the 
measure  and  extent  of  his  recovery.  The  in- 
crease of  compensation  for  which  It  provides 
Is  in  iio  sense  a  bonus.  Apart  from  the  com- 
pelling force  of  the  act,  the  city,  as  pointed 
out,  was  under  no  constraint  to  afford  an  in- 


crease of  compensation.     The  law  Is  plain    often  been  decided  by  courts  of  the  highest 


that  the  duties  of  an  office  may  be  changed 
and  enlarged,  without  entitling  the  incum- 
bent to  sue  for  additional  remuneration.  He 
has  but  one  remedy  under  the  circumstances, 
and  that  is  the  remedy  of  resignation.  But 
the  right  of  the  plaintiff  in  this  instance  rest* 
ed  upon  the  plain  provision  of  the  statute 
that  the  commissions  provided  by  law  for  the 
treasurers  of  counties,  cities,  and  towns  for 
the  year  1915  on  the  taxes  theretofore  col- 
lected for  the  state  should,  in  view  of  the 
changed  situation  created  by  the  segregation 
statute,  be  paid  to  the  treasurers  of  the  coun- 
ties, cities,  and  towns  by  said  counties,  cities, 
and  towns. 

The  Sapreme  Court  of  the  United  States 
has  declared: 

"That  a  municipal  corporation,  in  the  exer- 
cise of  all  its  duties,  including  thoRe  most  di* 
rectly  local  or  internal,  is  but  a  department  of 
tlie  state.  The  Legislature  may  give  it  all  the 
powers  such  a  being  is  capable  of  receiving, 
making  it  a  miniature  state  in  that  locality,  or 
it  may  strip  it  of  every  power,  leaving  it  a 
corporation  in  name  only;  and  it  may  create  or 
recreate  these  changes  as  often  as  it  chooses, 
or  itself  may  exercise  directly  within  the  local- 
ity any  or  all  the  powers  usually  committed  to 
a  municipality.':  1  Dillon  (6th  Ed.)  |  98,  p. 
154. 

This  ruling  has  been  followed  in  most  of 
the  states  of  the  Union. 

A  state  government  is  an  independent  ex- 
istence, representing  the  sovereignty  of  the 
people.  The  power  of  the  Legislature  is  the 
power  of  that  sovereignty,  and,  as  a  general 
proposition,  is  supreme  in  all  resfpects  and 


unlimited  in  all  matters  pertaining  to  legiti- 
mate l^sl&tlon. 

This  being  so,  it  is  evident,  as  stated  in 
Dillon,  supra,  i  108,  that  limitations  of  the 
legislative  authority  over  municipal  corpora- 
tions must  be  sought  either  in  the  national  or 
state  Constitution. 

[7]  We  have  been  dted  to  no  limitations 
that  affect  the  legislative  authority  to  direct 
the  payment  of  the  commissions  provided  for 
in  subsection  2b.  If  there  is  no  special  lim- 
itation in  the  Constitution,  and  the  debt  or 
liability  is  one  to  be  incurred  In  the  dis< 
charge  of  a  public  or  state  duty,  which  it  is 
proper  for  the  Legislature  to  impose  upon  the 
municipality,  it  can  constitute  no  objection 
to  the  validity  of  the  act  that  the  debt  or 
liability  is  to  be  created  without  its  consent 
The  Legislature  may  direct  a  municipal  cor- 
poration to  build  a  bridge  over  a  navigable 
water  course  within  its  limits,  or  the  state 
may  appoint  agents  of  its  own  to  build  it, 
and  empower  them  to  create  a  loan  to  pay 
for  the  structure,  payable  by  the  corporation. 
Id.  (Dillon)  $  121. 

The  fact  that  a  claim  against  a  municipal 
or  public  corporation  is  not  such  an  one  as 
the  law  recognizes  as  of  legal  obligation  has 


respectability  and  learning  to  form  no  con- 
stitutional objection  to  the  validity  of  a  law 
imposing  a  tax  and  directing  its  payment 
10.  (Dillon)  §  123. 

The  Legislature  has  the  power  to  levy  a 
tax  upon  the  taxable  property  of  a  town  and 
appropriate  same  to  the  payment  of  a  claim 
made  by  an  individual  against  the  town.  It 
can  direct  the  proper  authorities  of  a  town 
to  assess  a  tax,  cause  the  same  to  be  collect- 
ed, and  apply  it  in  discharge  of  such  a  daim, 
even  though  the  claim  has  been  rejected  by 
the  voters  of  the  town,  and  though  the  claim 
is  not  recoverable  by  action  against  the  town. 

[8]  Independently  of  express  constitutional 
restrictions,  the  Legislature  can  make  ap- 
propriations of  money  whenever  the  public 
well-being  requires  or  will  be  promoted  by  it 
and  it  is  the  judge  of  what  Is  for  the  public 
good.  It  can  recognize  claims  founded  in 
equity  and  justice  in  the  largest  sense  of 
those  terms.  Town  of  Guilford  v.  Supervis- 
ors, 13  N.  Y.  143,  149. 

In  view  of  the  weighty  authority  of  these 
citations,  and  on  principle  and  reason,  the 
court  is  satisfied  that  the  act  directing  the 
payment  of  the  commissions  In  controversy 
by  the  city  of  Richmond  was  a  valid  exercise 
of  legislative  authority. 

[9]  3.  Another  ground  of  objection  urged 
by  the  plaintiff  in  error  to  the  plaintiff's 
right  to  recover  is  that  at  the  time  he  insti- 
tuted his  motion  the  amendment  to  subsec- 
tion 2b  had  tn  effect  repealed  the  subsection, 
quoad  the  treasurer  of  the  city  of  Richmond. 
But  this  amendment  did  not  affect  the  plaln- 
tiff*s  action,  for  the  manifest  reason  that  the 
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serrices  for  which  the  sabsection  had  pro- 


tional  emolument  to  the  treasurer.  In  Tlew 


vided  that  compensation  should  be  paid  had 
been  rendered  to  the  dty  during  the  year 
1915,  and  prior  to  the  passage  of  the  amend- 
ment 

The  services  for  which  the  compensation 
was  directed  to  be  paid  having  been  perform- 
ed, the  plaintiff's  right  to  recover  under  sub- 
section 2b  of  the  segregation  statute  became 
fixed,  and  could  not  be  disturbed,  even  by  a 
statutory  amendment  specifically  designed  to 
effect  the  abrogation  of  the  entire  subsection. 
A  repealing  statute,  enacted  while  the  plain- 
tiff's rights  were  inchoate  and  executory, 
would  of  course  have  been  effective  to  de- 
feat the  plaintiff's  action. 

[10]  4.  The  plaintiff  in  error  contends  fur- 
ther that  the  law  and  equity  court  erred  in 
construing  subsection  2b  to  apply  to  the  sit- 
uation presented  in  the  dty  of  Richmond, 
and  insists  that  the  subsection,  properly  con- 
strued according  to  its  true  intent  and  mean- 
ing, did  not  contemplate  the  payment  of  the 
commissions  prescribed  to  the  treasurers 
who  did  not  collect  the  local  taxes.  In  aid 
of  this  contention,  the  amendment  to  subsec- 
tion 2b  is  dted  to  show  the  original  legisla- 
tive Intent  in  the  enactment  of  the  subsec- 
tion. 

There  is  nothing  in  the  broad  language  of 
the  subsection  to  indicate  that  the  General 
Assembly  intended  to  exdude  from  its  ben- 
efits a  treasurer  who  did  not  collect  the  dty 
taxes.  Obviously,  the  enactment  of  the 
amendment  to  the  subsection  does  not  sup- 
port, much  less  establish,  the  contention  that 
it  was  the  original  legislative  intent  to  con- 
fine the  operations  of  the  subsection  to  thie 
.treasurers  who  collected  the  local  revenues. 
The  subsection  must  be  construed  according 
to  familiar  and  well-established  prlndples 
of  statutory  construction,  and  not  in  the 
light  of  a  subsequent  amendment  or  repeal. 

[11]  5.  The  final  assignment  of  error  to  be 
considered  is  the  contention  that  the  subsec- 
tion supra,  as  construed  by  the  Judge  of  the 
law  and  equity  court  of  the  city  of  Rich- 
mond, effects  the  repeal,  without  epedal  ref- 
erence to  the  same,  of  a  special  act  of  the 
General  Assembly,  and  an  ordinance  of  the 
council  of  the  dty  of  Richmond  passed  in 
pursuance  thereof  and  having  the  same  force 
and  effect  as  an  act  of  the  General  Assembly. 

(This  ordinance  prescribes  the  duties  and 
fixes  the  compensation  of  the  treasurer  of 
the  dty  of  Richmond.)  With  this  contention 
we  cannot  agree.  The  Judgment  of  the  law 
and  equity  court  in  no  wise  affects  the  dty 
collector,  either  in  respect  of  his  duties,  ol" 
his  compensation.  The  status  and  relation- 
ship of  the  treasurer  to  the  dty  has  not  been 
changed.  The  sole  effect  of  subsection  2b,  as 
related  to  the  city  of  Richmond  and  constru- 
ed by  the  trial  court,  has  been  to  Impose  up- 
on the  city. the  obligation  to  provide  an  addi- 


of  the  dianged  situation  created  by  the  op- 
eration of  the  main  provisions  of  the  Segre- 
gation Act  The  imposition  of  this  obliga- 
tion upon  the  dty,  and  the  ascertainment  of 
the  amount  to  be  paid  in  disdiarge  of  this 
obligation,  in  no  wise  repeal  any  dty  oidl- 
nance  or  state  law. 

On  the  whole,'  we  find  no  error  in  the  pro- 
ceedings complained  of,  and  the  Judgment  of 
the  law  and  equity  court  is  affirmed. 

Affirmed. 

SIMS,  J.,  absent 


(U7  Va.  475) 
RUSSELL'S  EX'RS  v.  PASSMORE  et  aL 

(Sapreme  Ck>urt  of  Appeals  of  Virginia.    ~ 
Jmie  10,  1920.) 

1.  Trusts  ^=»44(3)— Clear  evidence  neoetsary 
to  establish  parol  trust  of  personalty. 

Evidence  to  establish  a  parol  trust  in  per- 
sonalty mast  be  dear  and  onequivocaL   . 

2.  Trusts  «=8>37l<2)  -*•  Bill  to  establish  parol 
trust  held  sufficient  as  against  demurrsr. 

A  bill  to  estabhsh  a  parol  trust  in  person- 
alty consisting  of  certain  bank  stock  brought 
against  the  executors  of  the  trustee  and  re- 
quiring them  to  transfer  the  stock  and  to  ac- 
count for  dividends  held  suffident,  as  against 
demurrer,  to  establish  that  the  trust  as  alleged 
was  created  and  accepted  by  the  trustee. 

3.  Trusts  ^s»37l<2)  —  Allegations  of  parol 
trust  la  bank  stock  hsid  to  disclose  Irrevoca- 
ble interest  In  cestui  que  trust. 

A  bill  to  establish  a  parol  trust  In  bank 
stock,  alleging  that  the  stock  was  delivered  to 
the  trustee  subject  to  the  express  trust  that 
it  and  its  proceeds  should  be  used  for  the  bene- 
fit of  complainant,  Tteld*  to  show  suffident  facte 
to  constitute  an  irrevocable  interest  in  him. 

4.  Trusts  ^s»44(l)— Evidencs  held  to  show 
parol  trust  In  bank  stock  revocable  by  donor 
until  death. 

In  a  suit  to  establish  a  parol  trust  in  bank 
stock,  evidence  held  to  sustain  a  finding  that 
the  trust  was  revocable  by  the  donor  at  any 
time  after  its  creation  up  to  his  death. 

5.  Trusts  ^=»59( I)— Completed  trust  revoca- 
ble only  by  consent  of  heneflolarfss. 

.  A  completed  trust  without  reservation  of 
power  of  revocation  can  only  be  revoked  by 
consent  of  all  the  cestuis. 

6.  Trusts  ^=»59(3)— Parol  trust  with  right  of 
revociftion  held  good  as  gift  causa  mortis  or 
express  trust  on  donor's  death. 

Where,  by  the  terms  of  a  parol  trust,  bank 
stock  is  given  to  a  trustee  in  trust  for  donor's 
children  subject  to  revocation  by  the  donor 
prior  to  his  death,  the  gift  although  by  parol 
may  be  good  as  a  gift  causa  mortis  or  as  a  gift 
by  way  of  an  express  trust  enforceable  after 
donor's  death  if  left  unrevoked. 
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7.  Tru8ti  ^=»59(2)— RetervatloB  of  power  of 
revocation  wltfioot  beneflolaiY't  oonsent  may 
be  by  fmpIioatioR. 

While  a  trust  completely  created  and  con- 
taininir  no  ezpresa  power  of  revocation  is  not 
revocable  by  the  creator  without  the  benefi- 
ciary's consent,  the  power  of  revocation  need 
not  be  express,  bat  it  is  sufficient  if  It  exists 
by  necessary  implication. 


a  Evidence  «=»  123(7)— Parol  deathbed  state- 
ment of  donor  that  parol  trust  continued  held 
admissible  as  res  gestsB. 
In  a  suit  to  establish  a  parol  trust  of  bank 
stock,   a    parol    declaration   of   donor    on   his 
deathbed  that  the  character  of  the  trust  had 
not  been  changed  held>  admissible  as  res  gest». 

9.  Trusts  «=s>43(l)«Parol  declaration  of  don- 
or held  admissible  to  show  change  In  benell- 
oiary  of  trust. 

In  a  suit  against  a  trustee's  estate  to  es- 
tablish a  parol  trust  of  bank  stock,  a  deathbed 
declaration  of  donor  that  he  had  partially  re- 
voked the  gift  as  first  made  to  his  oldest  son 
exclusively  and  had  directed  the  trustee  to  hold 
the  stock  for  the  benefit  of  all  donor's  children 
%eld  admissible. 

10.  Trusts  ^=s>6i.i/2— Where  trust  Inoapable  of 
taking  effect,  sublect- matter  passes  to  heirs. 

Where  a  trust  has  become  incapable  of 
taking  effect,  neither  the  trustee  nor  his  ex- 
ecutors can  hold  the  subject-matter  thereof, 
but  it  will  pass  to  those  who  take  under  the 
disposition  of  the  law. 

ft.  Trusts  ^=»44(1)  —  Evidence  sustaining 
finding  that  trust  had  been  partially  revoked 
and  enlarged. 

In  a  suit  to  establish  a  parol  trust  of  bank 
stock  as  against  trustee's  estate,  evidence  held 
sufficient  to  establish  that,  after  the  original 
declaration  and  acceptance  of  the  trust,  the 
trust  had  been  partially  revoked  by  donor  and 
a  different  and  enlarged  trust  as  to  its  objects 
had  been  created  by  directing  the  trustee  to 
hold  the  subject  of  the  trust  for  the  benefit  of 
all  donor's  children  instead  of  only  one  aa  be- 
fore. 

12.  Trusts  ^=943(1)— Statements  by  deceased 
trustee  recognizing  parol  trust  held  admis- 
sible. 

In  a  suit  to  establish  a  parol  trust  of  bank 
stock  as  against  a  trustee's  executors,  testi- 
mony of  a  witness  giving  his  recollection  of  a 
statement  made  by  the  trustee  relative  to  the 
existence  of  the  trust  held-  admissible. 

13.  Trusts  «=»2I7(I)— Where  money  has  been 
Invested,  beneficiaries  may  hold  trustee  for 
amount  with  interest  or  claim  property  and 
actual  profits. 

Where  the  subject  of  a  trust  is  money  and 
the  trustee  has  invested  such  money  in-  prop- 
erty, the  beneficiaries  have  the  option  to  hold 
the  trustee  or  his  estate  liable  for  the  money 
with  interest,  or  the  property  in  which  it  was 
invested  with  all  actual  profits  when  the  rights 
of  DO  third  person  intervenes^ 


14.  Trusts  «;s>2l(2)— Unoortalaty  as   to 
beneficiary  held  not  to  render  truat  invalid. 

Where  a  parol  trust  in  bank  stock  had  been 
created  for  the  benefit  of  donor's  children,  un- 
certainty as  to  whether  donor's  youngest  son 
was  included  held  not  sufficient  to  render  the 
trust  incapable  of  enforcement,  since  certainty 
as  to  the  designated  objects  of  a  trust  does  not 
require  certainty  as  to  aU  of  such  objects  or 
beneficiaries. 

15.  Trusts  <8=s>i7,  18(2)— Statute  of  frauds 
not  applicable  to  express  parol  trust  In  per- 
sonalty not  to  be  performed  within  one  year. 

The  statute  of  frauds  (Code  1919,  i  5561) 
held  not  applicable  to  an  express  parol  trust 
of  bank  stodc  although  its  duties  are  not  to  be 
completely  performed  within  one  year. 

16.  Limitatloa  of  actions  €ss>103(2)— Not  ap- 
plicable to  express  parol  trust  not  termi- 
nated. 

The  statute  of  limitations  held  not  applica- 
ble to  a  continuing  express  parol  trust  of  bank 
stock  of  which  there  has  been  no  unequivocal 
denial  or  repudiation  by  the  trustee. 

17.  Trusts  «=»366  (2)— Beneficiaries  held  enti- 
tled to  sue  executors  la  their  own  names. 

The  beneficiaries  of  an  express  parol  trust 
in  bank  stock  may  sue  in  their  own  names  by 
next  friend  to  establish  the  trust  as  against  the 
trustee's  executors* 

18.  Trusts  (9=:»f69( I)— Substitute  trustee  held 
not  necessary  as  against  trustee's  executors. 

In  order  to  establish  an  express  parol  trust 
in  bank  stock  as  against  the  trustee's  execu- 
tors, it  is  not  necessary  that  a  substitute  trus- 
tee be  appointed  by  the  court  in  place  of  the 
deceased  trustee. 

19.  Equity  «ss>427(l)  —  Decree  eatabilshlng 
trust  In  favor  of  several  benefldarlas  errone- 
ous where  bill  sought  t«  establish  trust  as 
to  one  only. 

Where  the  benefidary  under  an  express 
parol  trust  of  bank  stock  sued  to  establish  the 
trust,  alleging  that  it  was  for  his  exclusive 
benefit,  a  decree  establishing  such  trust  for  the 
benefit  of  complainant  and  also  for  other  per- 
sons as  objects  of  the  trust  as  required  by  the 
evidence  was  erroneous,  since  the  bill  should 
have  been  amended  under  Code  1919,  I  6101, 
so  as  to  make  its  allegations  conform  to  the 
proof  before  entry  of  the  decree. 

20.  Appeal  and  error  ^=s>ll70<i2)— Entry  of 
decree  establishing  trust  In  favor  of  more 
beneficiaries  than  disclosed  by  bill  held  harm- 
less error. 

Where  a  decree  established  an  express  pa- 
rol trust  in  bank  stock  in  favor  of  more  bene- 
ficiaries than  were  alleged  in  the  bin  and  such 
decree  was  supported  by  evidence,  error  in  en- 
tering the  decree  without  amending  tiie  bill 
held  harmless,  where  it  did  not  affect  Uie  sub- 
stantial rights  of  the  parties. 

21.  Trusts  ^=»3I6(2)— DeoMO  allowing  oom^ 
missions  on  disbursements,  only  held  not  er- 
roneous. .    . 

In  a  suit  to  establish  an  express  parol  trust 
in  bank  stock  as  against  the  executors  of  a 
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deceased  trustee,  a  decree  denying  allowance  of 
commissions  except  to  the  extent  of  5  per 
cent,  on  disbursements  actually  made  by  the 
trustee  in  part  execution  of  his  trust  held  not 
erroneous. 

22.  Trusts  ^==>3I6(I)  ^  Commissions  on  oot- 
lection  of  dividends  erroneous  where  trust 
not  executed. 

In  a  suit  to  establish  an  express  parol  trust 
of  bank  stock  as  against  trustee's  executors, 
allowance  of  commissions  on  dividends  collected 
by  the  trustee  or  his  executors  held'  erroneous 
where  the  trust  had  not  been  executed. 

23.  Trusts  ^=s>2i9(2)— Compound  interest  on 
dividends  held  not  chargeable  against  trustee. 

In  a  suit  to  establish  an  express  parol  trust 
of  bank  stock  as  against  the  trustee's  execu- 
tors, compound  interest  on  the  dividends  on  the 
bank  stock  received  by  the  trustee  and  his  ex- 
ecutors held'  not  chargeable;  there  being  no  di- 
rections for  an  accumulation  or  evidence  show- 
ing that  trust  moneys  had  been  used  by  the 
trustee  for  his  own  benefit. 

Appeal  from  Circuit  Court,  Charlotte 
County. 

Suit  by  George  E.  Passmore,  Jr.,  and 
others,  against  the  executors  of  George  B. 
Russell,  deceased.  Decree  for  plaintiffs, 
and  defendants  appeaL    Affirmed. 

This  suit  in  equity  involves  the  question 
of  the  existence  of  an  express  parol  private 
trust,  created  by  a  gift  The  subject  of  the 
trust^  if  it  exists,  la  personal  property. 
The  donor  was  George  E.  Passmore,  the 
father  of  appellees,  who  were  plaintiffs  in 
the  court  below.  The  trustee  was  George  B. 
Russell,  the  testator  of  appellants,  who  were 
defendants  in  the  court  below. 

The  donor  had  only  four  children,  two 
boys,  George  E.  Passmore,  Jr.,  and  Wash- 
ington Passmore,  and  two  girls,  Marion 
Passmore  and  Ellen  Passmore,  all  infants 
of  tender  years,  the  first  named  being  the 
oldest,  and  being  only  6  or  6  years  of  age 
at  the  time  the  original  trust  hereinafter 
mentioned  was  created,  and  only  about  13 
or  14  years  of  age  when  this  suit  was  in- 
stituted. 

The  suit  was  instituted  in  the  early  part 
of  the  year  of  1919.  The  plaintiffs,  the  said 
four  Infant  children,  sued  by  their  guardian 
as  their  next  friend.  The  bill  alleges  that 
certain  bank  stock  (20  shares  as  stated  In 
the  original  bill)  in  the  possession  of  the 
defendants,  and  which  was  held  by  their 
testator  in  his  own  name  at  the  time  of  his 
death,  was  in  truth  the  subject  of  an  ex- 
press trust  which  was  created  in  the  life- 
time of  both  the  said  donor  and  trustee, 
to  wit,  in  the  fall  of  1910,  for  the  benefit  of 
one  of  said  Infant  plaintiffs,  to  wit,  George 
E.  Passmore,  Jr.,  in  the  following  manner, 
namely: 

That  "the  said  George  B.  Passmore,  in  com- 
pany with  one  Charles  Osborne,  went  to  see 
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the  said  George  B.  Russell,  deceased,  and 
placed  in  his  custody  for  the  benefit  of  your 
complainant,  George  Edward  Passmore,  Jr.,  20 
shares  of  the  bank  stock  of  the  State  Bank 
of  Charlotte  County,  Incorporated,  subject  to 
the  express  trust  that  said  stock  and  the  pro- 
ceeds thereof  should  be  used  for  the  benefit  of 
your  complainant,  George  Edward  Passmore, 
Jr.  That  said  George  B.  Russell,  deceased,  ac- 
cepted said  trust  upon  said  conditions  and  ex- 
pressly promised  the  said  George  E.  Passmore 
that  he  would  faithfully  execute  said  trust. 
Thereupon  said  stock  was  caused  to  be  trans- 
ferred upon  the  books  of  the  bank  to  the  said 
George  B.  Russell,  who  thereafter  held  the 
same  in  hie  own  name  and  collected  all  divi- 
dends thereon  declared'*  (in  his  lifetime)  "sob- 
sequent  to  the  fall  of  1910." 

The  bill  also  alleges  the  death  of  George 
E.  Passmore  In  the  spring  of  1911;  of 
George  B.  Russell  In  March,  1918,  the  latter 
leaving  a  will  which  merely  directed  that  all 
of  his  "just  debts  and  funeral  expenses 
be  paid  as  promptly  as  practicable, 
and  gave,  devised,  and  bequeathed  '*all 
of  his  "property,  both  real  and  personal, 
of  every  kind  and  description,"  to  his  wife, 
one  of  the  executors  named  in  the  will,  who 
qualified  as  such  along  with  the  other  execu- 
tor so  named.  The  bill  further  alleges  what 
dividends  on  the  stock  were  collected  by  the 
said  George  B.  Russell  ,prior  to  his  death, 
and  prays  that  the  executors  aforesaid  be 
required  to  transfer  said  stock  to  said 
George  E.  Passmore,  Jr.  or  some  one  for  him, 
and  *'to  account  for  the  dividends  collected 
by  their  testator  as  aforesaid,"  with  interest, 
and  for  general  relief. 

The  bill  states: 

"That  the  other  children  of  George  B.  Pass- 
more  are  made  parties  complainant  to  this  bill 
in  order  that  they  may  be  before  the  court 
should  it  appear  that  they  have  any  interest  in 
said  trust  property  or  the  proceeds  thereof." 

There  was  a  demurrer  to  the  bill  on 
grounds  which  raise  the  questions  which  are 
made  the  basis  of  some  of  the  assignmoits 
of  error  and  which  are  disposed  of  in  the 
opinion  below. 

The  demurrer  was  overruled. 

The  executors  answered,  denying  that  the 
alleged  trust  or  any  trust  whatsoever  was  at 
any  time  created  by  the  said  alleged  d(mor  or 
accepted  by  the  said  George  B.  RusselL 

There  were  depositions  of  witnesses  tak- 
en and  filed  in  behalf  of  the  plaintiffs  and 
defendants.  The  proof  developed  the  fact 
that  the  bank  stock  aforesaid  consisted  of 
50,  instead  of  20,  shares,  and  by  leave  of 
court  the  bill  was  amended  so  as  to  so  allege. 
Of  the  proof  in  the  cause  it  is  deemed  snf- 
ficient  to  make  the  following  further  state- 
ment: Hie  evidence  on  which  the  plaintiffs 
rely  as  creating  a  trust  is  wholly  parol  tes- 
timony.   The  character  of  the  testimony  will 
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appear  from  wluit  is  said  below  oonceming 
U.  It  must  be  especially  noted  that  tbe  proof 
discloses  certain  features  of  fact  which  make 
a  case  which  is  different  from  that  alleged 
in  the  bill. 

The  Initial  transaction  by  which  the  char- 
acter of  a  trust  was  imposed  upon  the  gift  in 
Question  occurred  on  September  8, 1910.  Mr. 
Osborne,  a  witness  for  the  plaintiffs,  testi- 
fies in  regard  to  this  transaction  as  fol- 
lows: 

In  Chief.   . 
*    *    I  went  to  Drakes  Branch  with  Mr. 


Oeorge  E).  Passmore  to  see  Mr.  Russell,  Mr. 
Geo.  B.  Russell"  (this  was  on  September  8, 
1910,  as  appears  from  other  testimony  in  the 
cause),  '*and  Mr.  Passmore  asked  Mr.^  Russell 
to  take  some  bank  stock  to  be  held  by  him  in 
the  event  of  the  death  of  Mr.  Passmore,  the 
proceeds  of  which  were  to  be  used  as  Mr.  Rus- 
sell saw  fit  for  the  benefit  of  Qeo.  B.  Pass- 
more,  Jr. 

"Q.  Please  state  briefly  what  took  place  on 
this  occasion? 

''A.  Mr,  Pa$9morp  ffo/ve  me  a  package  of 
mimeVf  amount  of  which  I  do  not  know,  which 
he  instructed  me  to  give  to  Mr.  Russell,  after 
which  Mr.  Passmore  gave  Mr.  Russell  what  he 
claimed  to  be  bank  stock"  (which  other  testi- 
mony in  the  case  identifies  beyond  question  as 
the  50  shares  of  bank  stock  mentioned  in  tbe 
biU  as  amended),  "and  Mr.  RussHl  gave  Mr. 
PoMmore  the  package  of  money  which  I  had 
just  given  ta  him.    •    •    • » 

On  Gross-Ezamination. 

"You  have  testified  that,  as  you  understand, 
this  bank  stock  was  to  be  held  by  Mr.  Russell 
in  the  event  of  Mr.  Paatmore^e  death;  is  that 
correct? 

"A.  Yes,  sir;   thai  i»  eorreoL 

'*Q,  Then  upon  tohai  terme,  if  you  know,  was 
it  to  he  held  prior  to  hit  death? 

*'A.  /  do  not  knotc. 

**Q.  There  was  nothing  said  about  that? 

"A.  Nothing  said  about  that. 

'*Q.  After  the  death  of  Mr.  Passmore,  I  un- 
derstand that  the  proceeds  were  to  be  used  as 
Mr.  Russell  saw  fit  for  the  benefit  of  Geo.  £. 
Passmore,  Jr.? 

"A.  Yes,  sir;    I  so  understood. 

''Q.  It  was  only  after  the  death  of  Mr.  Pass- 
more? 

**A.  Yes,  sir;   I  understood  it.    ♦    •    ♦ 

"Q.  Did  you  understand  that  Mr.  Russell 
was  to  have  full  discretion  in  the  manner  that; 
the  money  was  to  be  used  as  Mr.  Russell  saw 
fit  for  the  benefit  of  Passmore's  son? 

'*A.  I  understood  that  Mr.  Russell  was  to  use 
this  money  as  he  saw  fit  for  the  best  interest 
of  the  child. 

'*Q.  *  *  *  Was  there  anything  said  about 
the  termination  of  the  trust? 

"A.  It  was  not. 

"Q.  Was  there  anything  said  about  what  peri- 
ods the  money  was  to  be  paid  for  this  son? 

♦•A.  None. 

''Q.  And  nothing  was  said  about  the  return 
of  the  principal  or  corpus? 

"A.  Nothing.    •    •    • 

"^Q.  Do  you  know  why  Mr.  Passmore  desired 


to  turn  the  stock  over  to  Mr.  Russell  upon  the 
conditions  which  you  have  described?    *    *    * 

"A.  Mr.  Passmore  stated  to  Mr.  Russell  that 
he  wanted  to  turn  this  stock  over  to  him  to 
make  sure  that  this  boy  got  the  benefit  of  it; 
that  the  boy's  grandfather,  Mr.  W.  0.  Winn, 
would  get  it  away  from  him  if  possible  to  do 
it    •    •    • 

"Q.  Was  there  any  promise  made  by  Mr.  Rus- 
sell as  to  what  he  would  or  would  not  do  with 
this  bank  stock? 

"A.  &ir.  Passmore  requested  Mr.  Russell  to 
take  this  stock,  to  hold  it  and  use  it  for  this 
boy;    Mr.  Russell  agreed  that  he  would  do  it. 

**Q.  Can  you  recall  Just  what  was  said? 

"A.  I  do  not  think  I  could  recall  the  exact 
words  that  were  used.    •    *    •  '* 


**i 


On  Redirect  Ez^minaticm. 

'Q.  Relative  to  the  reason  why  Mr.  Pass- 
more  desired  to  create  this  trust  for  the  bene- 
fit of  his  son,  I  will  ask  you,  in  this  connection, 
if  you  Imow  whether  or  not  Mr.  Passmore  had 
any  confidence  in  his  father-in-law,  Mr.  Winn, 
and  whether  this  had  anything  to  do  with  the 
reasons  for  creating  the  trust? 

"A.  I  have  heard  Mr.  Passmore  state  that 
he  did  not  have  any  confidence  in  his  father-in- 
law,  Mr.  Winn.    ♦    ♦    • 

*'Q.  Mr.  Winn,  the  father-in-law  of  Mr.  Pass- 
more,  and  Mr.  Passmore  were  on  bad  terms  at 
this  time,  were  they  not? 

"A.  1910?    Yes,  sir. 

"Q.  And  it  was  the  desire  of  Mr.  Passmore 
to  make  some  provision  for  his  son,  Geo.  S. 
Passmore,  Jr.,  and  make  it  in  such  a,  way  so 
that  Mr.  Winn  could  not  possibly  know  any- 
thing about  it? 

''A.  He  so  expressed  himself  on  many  occa- 
sions. 

"Q.  And  for  that  reason  it  was  desired  by  Mr. 
Passmore  that  this  matter  should  be  kept  in 
secrecy? 

A.  Yes,  sir.    •    •    •  •• 
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It  appears  in  evidence  that  said  donor  died 
March  8, 1011;  that  the  trustee,  Russell,  died 
in  May,  1918. 

It  appears  from  the  testimony  of  Osborne 
that  both  the  said  donor  and  trustee  were 
his  ''close  friends,"  and  that  with  the  excep- 
tion of  an  interval  of  about  21  days  from  De- 
cember 26,  1910,  to  January  16,  1911,  when 
he  was  in  a  hospital  in  Richmond,  the  wit- 
ness, after  September,  1910,  frequently  saw 
the  said  donor  during  his  lifetime,  and  also 
the  said  trustee,  Russell,  during  his  lifetime^ 
but  neither  of  them  said  anything  further  to 
this  witness  on  the  subject  of  the  trust  after 
September  8,  1910.  Indeed,  no  one  mention- 
ed thi^  matter  to  this  witness  until  the  sum- 
mer of  1018,  after  the  death  of  the  trustee^ 
Russell,  when  Mr.  Peters,  who  was  one  of 
the  administrators  of  said  donor,  who  died 
intestate,  first  mentioned  the  matter  to  wit- 
ness. The  material  testimony  of  this  wit- 
ness on  this  subject  Is  as  follows: 

*'Mr.  Peters  approached  me  at  the  comer  of 
a  store  in  Keysville  some  time  during  the  sum- 
mer of  1918»  after  the  death  of  Mr.  Geo.  B. 
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Russell,  and  asked  me  what  I  knew  abont  the 
stock  Mr.  Passmore  had  given  to  Mr.  Russell, 
or  words  to  that  effect  •  •  ♦  I  replied  by 
asking  Mr.  Peters  what  he  knew  about  it,  and 
his  statement  to  me  at  that  time  was  that  Mr. 
Passinore  a  few  hours  before  his  death  told 
him  that  Mr.  Geo.  B.  Russell  had  some  bank 
stock  belonging  to  him  which  he  was  holding  for 
the  benefit  of  his  ohildrerif  after  which  I  told 
about  this  stock  having  been  turned  over  to  Mr. 
RusseU  during  the  fall  of  1910.    •    •    •  •• 

.    On  Redirect  Examination. 

"Q.  What  was  his  intention  with  reference 
to  the  youngest  child? 

'•A.  To  cut  him  out  of  any  part  of  his  es- 
tate.   •    •    • 

*'Q.  Did  you  tell  ^Mr.  Peters  when  he  asked 
you  about  this  matter  that  you  understood  that 
the  stock  was  to  be  held  for  one  child  only? 

'^A,  For .  one  child  only,  and  that  was  for 
Geo.  E.  Passmore,  Jr. 

"Q.  What  did  Mr.  Peters  say  with  reference 
to  that? 

'*A.  Why,  lir.  Peters  said  that  this  stock  had 
been  left  and  that  Mr.  Russell  held  this  stock 
for  his  children, 

"Q.  And  you  are  quite  sdre,  are  you  not,  so 
far  as  your  knowledge  goes,  it  was  for  the  one 
chOd  only? 

"A.  So  far  as  my  knowledge  is,  I  never  was 
told  anything  more  than  this  stock  was  com- 
mitted to  Mr.  Russell  for  the  benefit  of  Geo. 
E.  Passmore,  Jif.,  to  the  exclusion  of  all  the 
others. 

*'Q.  Then  if  it  is  a  fact,  as  stated  by  the  wit- 
ness Peters,  at  the  time  of  his  death,  Mr.  Pass- 
more  said  that  Mr.  Russell  had  stock  for  the 
benefit  of  his  children.  It  was  a  trust  created  in 
your  absence  and  different  from  the  one  you 
had  been  impressed  icithT 

"A.  Yes,  if  there  had  been  no  change  made; 
no  such  trust  had'  been  made  in  my  presence/* 

(The  italics  above  are  supplied,  indicating 
tboise  portions  of  iflie  testimony  of*  Mr.  Os- 
borne which  tend  tb  make  a  dilferent  case 
from  that  alleged  in  the  bill.) 

Mr.  Pettus,  a  witness  for  the  plaintiffs,  tes- 
tified in  substance  that  from  talks  with  wit- 
ness of  both  Mr.  Geo.  B.  Passmore  and  Mr. 
Russell  at  different  times,  but  probably  at  no 
time  when  both  were  together  at  the  same 
time,  the  Impression  was  created  on  the  mind 
of  the  witness  by  both  of  these  gentlemen 
that  on  September  8,  1910  (when  a  stock  cer- 
tificate No.  126  for  said  60  shares  of  bank 
stock  was  assigned  by  Passmore  to  Russell 
by  indorsement  on  the  back  of  the  certificate), 
the  stock  was  placed  with  Russell  in  trust  for 
the  boy,  Geo.  E.  Passmore,  Jr. ;  that  the  rea- 
son this  was  done  was  that  Passmore  "was 
having  a  little  domestic  trouble  at  the  time 
which  upset  him  considerable";  that  the 
trust  was  to  continue  'Spending  domestic  ad- 
justment"; that  -it  was  "a  temx)orary  ar- 
rangement between  these  two  -gentlemen, 
whereby  Mr.  RusseU,  was  to  hold  the  stock 
for  Mr^  Passmore";  that  he  did  not  know 
'Vbetber  the  domestic  conditions  improved 


any  between  September  8  and  November  23, 
1910,"  when  the  stock  was  transferred  on 
the  books  of  tlie  bank  to  the  name  of  Pass- 
more,  and  stock  certificate  No.  136  was  is- 
sued to  the  latter  therefor  as  the  owner. 

This  witness  further  testifies  that  '*ina8- 
much  as  the  transfer^'  (on  the  books  of  the 
bank)  "was  not  made  to  Mr.  Russell"  (at  the 
time  of  the  assignment  of  the  stock  afore- 
said), "but  was  made  several  months  later^ 
(on  November  23  as  aforesaid),  witness  "was 
under  the  impression  that  at  that  time  Mr. 
Russell  bought  the  stock";  and  that,  while 
witness  could  not  say  positively,  if  there  was 
no  mistake  in  his  mind,  "Mr.  Russell  said 
something  about  having  bought  the  stock," 
and  that  was  the  impression  left  on  the  mind 
of  the  witness  as  of  November  23,  1910.  (So 
much  of  this  testimony  as  referred  to  the 
statement  of  Mr.  Russell  about  having  bought 
the  stock  was  objected  to.) 

Mr.  Peters,  above  mentioned,  also  a  wit- 
ness for  plaintiffs,  testified  that  said  donor, 
Mr.  Passmore,  on  the  day  of  his  death,  after 
being  advised  by  his  physician  that  his  life 
could  last  only  a  few  hours,  sent  for  witness 
a'n4  had  an  interview  with  witness  In  which 
he  ma^e  certain  statements  to  and  gave  cer- 
tain instructions  to  witness,  of  which  the 
witness  mad^  a  memorandum  in  writing  at 
the  time.   T^  memorandum  is  as  follows: 


s_ 


''Memorandum. 

"Pay  notes  in  Bank  &  collect  others  -  bal  - 
children.  *\  . 

"Pay  mill  notes.        \ 

"Get  watch  in  Rich'd  -^Edward. 

"50  shares  stock  G.  B.  BL  -  childrm. 

"W.  H.  Int  E.  E.  H.  -  children. 

"Furniture,  pistol*  etc. 

"For  children  -  when  of  ag;e* 

"See  that  Mrs.  P.  gets  no»e  of  it  Don't 
want  boy  to  have .  anything.  Pon't  let  W.  0. 
W.  having  anything  to  do  with!  what  I  have." 
(Italics  supplied.)  ^ 

In  explanation  of  this  memoj^ndum  this 
witness  testifies  as  follows: 

**The  first  note  of  the  memorandum  is,  pay 
notes  in  the  bank— the  notes  which  w®  had  ref- 
erence to  were  held  by  me — and  collect  other 
notes  which  were  held  by  me  fori  collection. 
Get  watch  in  Richmond;  he  had  al  ^atch  in 
Richmond  that  he  gave  it  to  his  soi|  Edward. 
Fifty  shares  of  bank  stock,  with  tlPe  initials 
•G.  B.  R.,*  for  his  children ;  warehouse  interest 
W.  E.  R,,  then  he  mentioned  his  furAiture  and 
a  pistol,  which  were  all  left  to  hif  children 
when  of  age.  Now  there  is  a  furtd*'  memo- 
randum. See  that  Mrs.  P.,  means 
more,  gets  none  of  it,  meaning  none  of)  his  prop- 
erty; don't  want  boy  to  have  anytbiiligf  mean- 
ing his  youngest  child ;  don't  let  W.  C)  W.  have 
anything  to  do  with  anything  I  have. 

"(J.  Who  was  W.  C.  W.? 

"A.  Mr.  W.  C.  Winn. 

"Q.  Was  W.  C.  Winn  his  father-in-J||twt 

"A.  Yes,  sir,    •    ♦    • 
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"Q.  To  whom  does  G.  B.  B.  refer  to  on  this 
memorandam? 
♦•A.  Geo.  B.  BasaelL    ♦    •    ♦•• 

(The  adnLlfislbillty  of  this  testimony  as  eyl- 
dence  in  the  case  is  drawn  in  question  by  the 
assignments  of  error,  and  is  one  of  the  sub- 
jects dealt  with  in  the  opinion  below.) 

The  following  farther  testimony  of  this 
witness  will  be  noted : 

•*Q.  Mr.  Peters,  I  will  ask  you  if  you  know 
of  anything,  or  if  anytliing  has  come  to  your 
knowledge,  or  under  your  observation,  which 
would  justify  you  in  saying  that  this  50  shares 
of  bank  stock,  placed  in  trust  with  Mr.  Geo. 
B.  Kussell  in  1910,  was  disposed  of  or  settled 
between  Mr.  Russell  and  Mr.  Passmore  prior 
to  the  death  of  Mr.  Passmore?    *    *    * 

"A.  I  have  no  knowledge  of  any  such  settle- 
ment. 

*'Q.  Mr.  Peters,  I  will  ask  you  if,  after  you 
Qualified  as  one  of  the  adminSstrators  of  the 
estate  of  Mr.  Passmore,  whether  Mr,  Bussell 
made  any  remittances  to  you  on  account  of  this 
trust,  and,  if  so,  what  remittances  were  made, 
and  when,  and  at  whose  request  or  sugges- 
tion?   •    •    ♦ 

'*A.  Well,  during  the  "tlms  I  was  administra- 
tor, some  time  subsequent  to  the  closing  of  my 
joint  administratorship,  I  appealed  to  Mr.  Bus- 
sell  by  letter  for  funds  to  complete  the  payment 
to  the  Blackstone  Female  School  of  the  tuition 
of  Marion  Passmore,  and  on  three  separate  oc- 
casions, as  I  remember,  I  received  from  him 
$100.00  (making  $300).    * 


« »» 


This  witness  farther  testifies  In  substance 
that  his  understanding  of  the  wishes  of  the 
said  donor  was  that  no  record  should  be 
made  by  any  one  of  any  of  the  transactions 
growing  oat  of  said  trust ;  that  it  was  a  se- 
cret trust  and  was  intended  to  be  kept  strict- 
ly so  from  all  except  the  donor,,  the  trustee, 
and  the  two  persons,  Osborne  and  the  wit- 
ness, who  had,  respectively,  the  information 
concerning  it  which  appears  in  evidence; 
that  witness  kept  no  record  of  the  dates  of 
the  remittances  from  Bussel  aforesaid; 
that  his  letters  to  Russell  asking  for  such 
remittances  contained  the  request  that  they 
be  returned  to  the  writer  with  the  remittanc- 
es 80  that  they  might  be  destroyed;  that 
the  letters  were  so  returned  and  were  de- 
stroyed at  the  time;  that  witness  had  the 
money  placed  to  the  credit  of  the  guardian 
in  bank ;  that  the  only  information  given  the 
guardian  was  that  this  money  came  from  a 
gift  through  the  bank. 

There  are  the  following  circumstances 
appearing  from  the  testimony  of  this  wit- 
ness which  need  not  be  mentioned  as  throw- 
ing some  majterial  side  light  on  the  trust  in- 
volved in  this  suit:  It  seems  that  in  Sep- 
tember, 1910,  the  same  donor  aforesaid,  Pass- 
more,  placed  in  the  hands  of  this  witness, 
Peters,  for  .collection  a  number  of  choses  in 
action  belonging  to  such  donor,  consisting 
largely  of  notes  of  various  debtors  of  the 
latter,  ^Hh  the  declaration  or   direction, 
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"that  those  collected  before  his**  (the  donor's) 
"death  were  to  be  paid  to  him  and  those  col- 
lected subsequent  to  his  death  to  be  used  for 
his  chUdren,**  (Italics  supplied.)  That  the 
witness  made  certain  of  such  collections  and 
paid  over  same  to  the  donor  In  the  lifetime 
of  the  latter,  but  at  his  death  had  an  uncol- 
lected balance  of  such  assets  in  hand, 
amounting  to  "something  like  twelve  or  four- 
teen hundred  dollars.**  He  farther  testifies 
as  to  this: 

"Q.  That  was  in  your  hands  at  the  time  of 
his**  (the  donor  Passmore's  death? 

"Yes,  sir. 

"Q.  Was  that  for  the  benefit  of  all  of  the 
children? 

"A.  It  was  for  the  benefit  of  his  children  as 
stated  in  that  memorandum*'— referring  to  the 
memorandum  above  copied. 

And  at  another  place  this  witness  testi- 
fies that  the  assets  of  which  he  was  the  trus- 
tee, as  aforesaid,  were  held  by  him  "under 
the  same  terms  as  that  I  understood  that  this 
stock"  (the  50  shares  of  bank  stock  aforesaid) 
"was  placed  with  Mr.  RusselL** 

And  this  witness  testifies,  and  adheres  to 
his  testimony  on  the  point,  after  a  search- 
ing cross-examination,  that  notwithstanding 
his  testimony  above  noted  in  explanation  of 
the  memorandum  aforesaid,  to  the  effect  that 
the  said  donor  then  stated  that  the  youngest 
child  of  the  donor  was  *  not  to  "have  any- 
thing,'* this  was  not  understood  by  the  wit- 
ness to  mean  that  such  child  was  not  to 
share  in  the  bank  stock  trust  in  the  hands  of 
Russell,  nor  that  such  a  child  was  not  to  share 
in  the  notes  trust  in  the  hands  of  the  wit- 
ness ;  but  that  the  objects  of  both  trusts 
alike,  as  the  trusts  existed  at  the  death  of 
the  donor,  Passmore,  were  aUof  the  children 
of  sudi  donor.  That  this  was  true  of  the 
notes  trust  in  the  hands  of  the  witness  as  It 
was  originally  created  In  September,  1910. 
That  while  this  might  not  have  been  true  of 
the  bank  stock  trust  in  the  hands  of  Russell 
as  it  was  originally  created,  It  had  become 
true  of  it  prior  to  the  death  of  the  said 
donor,  as  evidenced  by  his  deathbed  state- 
ment, aforesaid,  to  the  witness. 

And  the  action  of  the  witness  was  In  ac- 
cordance with  his  interpretation  of  the  mean- 
ing of  the  memorandum  as  not  excluding  the 
youngest  son,  aforesaid,  from  sharing  with 
the  other  children  of  the  donor  as  an  object 
of  the  bank  stock,  as  well  as  of  the  notes 
trust.  F6r  this  witness  testifies*  that  he  from 
time  to  time  placed  in  bank  to  the  credit  of 
the  guardian  sums  arising  from  the  latter 
trust,  as  gifts  from  the  bank,  leaving  it  to 
the  guardian  to  distribute  and  disburse  the 
nioney  for  the  benefit  of  all  of  the  children. 
That  the  very  same  thing  was  done  by  the 
witness  with  the  remittance  made  to  him' 
from  Russell  as  aforesaid.  And  that  the 
guardian  divided  these  remittances  between 
the  children  as  he  saw  fit,  not  excluding  the 
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youngest  child  aforesaid  from  his  share 
thereof,  and  that  this  was  what  witness  ex- 
pected the  guardian  to  do  and  was  in  ac- 
cordance with  the  terms  of  both  of  said 
trusts  as  the  witness  understood  them. 

Mr.  Smlthson,  another  witness  for  plain- 
tiffs,  a  warehouse  man  and  auctioneer  in  the 
employment  of  the  said  trustee,  Russell,  tes- 
tifies that  about  six  weeks  before  the  latter 
went  to  the  hospital  on  the  occasion  of  his 
last  illness  preceding  his  death,  the  witness 
was  in  RusselVs  office  and  "there  was  some- 
thing said  about  the  Passmore  children." 
That  he  (Russell)  asked  witness  "how  they 
were  getting  along,  and  remarked  to"  (wit- 
ness) "that  he  had  some  money  belonging  to 
the  Passmore  children,  and  at  that  time  some 
one  came  Into  the  office  and  the  subject 
dropped,  and"  (witness)  "did  not  hear  any- 
thing more  about  it." 

(Smithson's  testimony  was  also  objected  to 
by  the  defendants  as  inadmissible  In  evi- 
dence, and  this  point  also  is  dealt  with  in 
the  opinion  below.) 

It  appears  in  evidence  that  the  said  donor, 
Passmore,  the  said  trustee,  Rus5^r11,  and  the 
said  Osborne  and  Peters,  were  and  are  men 
of  the  highest  character  and  of  the  strictest 
Integrity. 

It  further  appears  in  evidence  that  while 
the  said  trustee,  Russell,  kept  a  full  set  of 
hooks  of  his  affairs,  including  a  guardianship 
account,  nowhere  on  his  books  was  any  entry 
made  of  the  trust  asserted  in  this  suit.  That 
shortly  before  his  death  and  when  he  was 
advised  that  he  had  not  long  to  live,  Russell 
went  carefully  over  his  books  with  his  book- 
keeper, but  made  no  mention  of  the  aforesaid 
trust  to  his  bookkeeper,  nor  left  any  mem- 
orandum of  it  among  his  papers,  and  made 
no  provision  therefor  in  his  will,  unless  the 
provision  therein  which  directed  that  "all 
my  Just  debts  •  ♦  •  be  paid  as  promptly 
as  practicable"  was  intended  to  cover  such 
trust  indebtedness.  That  in  financial  state- 
ments of  his  assets  made  by  Russell  in  1911, 
1912,  1913,  and  1915  he  included  the  bank 
stock  aforesaid  among  his  individual  assets. 
That  in  1914,  1915,  1916,  and  1917  he  pledged 
that  identical  stock  (certificate  No.  136)  as 
collateral  security  for  his  individual  notes  in 
bank  to  the  amount  of  $2,000  for  the  most  of 
the  time,  which  was  reduced  to  $1,000  In 
1916,  and  paid  off  in  1917.  That  Russell  was 
amply  financially  able  to  have  paid  said 
donor  for  said  stock  at  any  time  between 
September  8,  1910,  and  the  donor's  death,  and 
to  have  made  such  payment  thereafter  at 
any  time  prior  to  his  own  death  to  any  one 
entitled  thereto.  That  in  the  opinion  of  a 
number  of  reputable  witnesses  intimate  with 
Russell  it  was  not  consistent  with  his  busi- 
ness habits  and  character  that  he  should 
have  held  the  bank  stock  aforesaid  in  trust 
without  making  any  record  or  disposition  of 
it  prior  to  or  at  the  time  of  his  death,  indi- 
cating that  it  did  not  belong  to  him. 


The  decree  under  review,  besides  overrul- 
ing the  demurrer  as  aforesaid,  holds  that 
the  said  Geo.  B.  Russell  held  the  bank  stock 
aforesaid  upon  a  secret  trust  for  the  benefit 
of  all  of  the  children  of  the  said  donor,  Geo. 
E.  Passmore,  deceased;  that  the  dividends 
on  such  stock  collected  by  Russell  and  his 
executors  amounted  to  $2,525;  decreed  that 
the  plaintiffs  recover  of  the  defendants  '^or 
the  equal  benefit  of  all  of  the  children  of 
Gea  E.  Passmore,  deceased,  the  said  60 
shares  of  ♦  ♦  ♦  stock  •  •  ♦  togeth- 
er with  all  dividends  thereon  •  •  •  a« 
above  set  forth,  with  interest  on  said  divi> 
dends  from  the  respective  dates  of  payment, 
subject  to  the  •  ♦  ♦  credit  of  $300"  (the 
amount  paid  by  Russell  in  his  lifetime 
through  the  hands  of  Peters  to  the  guardian 
of  said  children),  "and  a  commission  of  5  per 
cent,  on  said  dividends  is  *  *  *  allowed 
the  estate  of  Geo.  B.  Russell,  deceased,  as 
a  further  credit  upon  the  debt  aforesaid." 

Watkins  ^  Woody,  of  Charlotte,  and  Hen- 
ley, Hall,  Hall  &  Peachy,  of  Williamsburg, 
for  appellants. 

George  E  Allen,  of  Victoria,  and  W.  R. 
Jones,  of  Blackstone,  for  appellees. 

SIMS,  J.  (after  stating  the  facts  as  ahov^. 
The  following  questions  presented  for  our 
decision  by  the  assignments  of  error  and 
cross-error  will  be  disposed  of  in  their  order 
as  stated  below: 

1.  Are  the  facts  set  out  in  the  bill,  and 
is  the  evidence  in  the  cause,  sufficiently  un- 
equivocal, explicit,  clear,  and  convincing  to 
establish  the  parol  trust  alleged  in  the  bill, 
which  was  for  the  exclusive  benefit  of  George 
E.  Passmore,  Jr. ;  and,  if  so,  was  the  inter- 
est vested  in  the  latter  under  that  trust  as 
originally  created  irrevocable  by  the  don<»' 
after  the  creation  of  the  trust? 

[1]  The  standard  of  proof  required  by  the 
authorities  to  establish  a  parol  trust  of  per- 
sonalty, as  said  in  8  Pomeroy's  Eq.  Jur. 
(3d  Ed.)  i  1008,  "demands  clear  and  unequiv- 
ocal evidence"— citing  a  great  number  of 
cases.  The  standard  la  certainly  no  higher 
than  that  applicable  to  parol  trusts  of  real 
estate.  As  to  the  latter,  the  rule  is  that  the 
declaration  of  the  trust  must  be  unequivo- 
cal and  explicit  and  established  by  clear  and 
convincing  testimony.  Fleenor  v.  Hensley, 
121  Va.  367,  93  S.  B.  582;  Taylor  v.  Delaney, 
118  Va.  203,  86  S.  E.  831. 

[2]  We  have  no  hesitancy  in  holding  that 
on  demurrer  thereto  the  facts  set  out  in  the 
bill  are  sufficient  to  establish  that  the  trust 
as  alleged  in  the  bill  was  created  and  accept- 
ed by  the  trustee,  Russell,  as  therein  alleged. 
And  the  same  is  true  of  the  evidence  in  the 
cause,  as  appears  from  the  statement  preced- 
ing this  opinion. 

[3,4]  Answering  the  second  branch  of  the 
question  under  consideration,  we  must  also 
hold  that  the  interest  vested  in  George  E. 
Passmore,  Jr.,  under  the  trust  as  originally 
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revocable*  but  that  such  trust  as  disclosed 
by  the  evidence  was  not  Irrevocable;  that  the 
latter  was,  on  the  contrary,  revocable  by  the 
donor  at  any  time  after  the  creation  of  such 
trust  up  until  his  death. 

The  latter  conclusion  necessarily  results 
from  the  character  of  the  trust  now  under 
consideration,  as  It  appears  from  the  evi- 
dence. The  gift  of  the  beneficial  ownership 
of  the  bank  stock  to  the  eldest  child,  George 
E.  Passmore,  was  not  a  complete  uncondition- 
al gift  Inter  vivos,  as  would  have  tteen  the 
case  if  the  facts  had  been  as  alleged  In  the 
bill.  The  proof  discloses  that  this  was  a  gift 
conditioned  by  necessary  Implication  upon  Its 
remaining  unrevoked  at  the  death  of  the 
donor,  so  that,  under  well-settled  principles, 
by  the  terms  of  the  declaration  of  trust,  the 
beneficiary,  George  B.  Passmore,  Jr.,  took 
Indeed  a  vested  equitable  Interest  thereiyider, 
but  subject  to  be  divested  by  revocation  by 
the  donor  at  any  time  thereafter  previous  to 
his  death. 

[6]  It  is  true,  as  said  in  1  Perry  on  Trusts 
(6th  Ed.)  I  104: 

"A  completed  trust  without  reservation  of 
power  of  revocation  can  only  be  revoked  by  con- 
sent of  all  the  cestuis.  If  a  voluntary  trust 
for  the  benefit,  wholly  or  partly,  of  some  per- 
son or  persons  other  than  the  grantor,  is  once 
perfectly  created,  and  the  relation  of  trustee 
and  cestui  que  trust  is  once  established,  it  will 
be  enforced,  though  the  settlor  *^  *  *  has 
attempted  to  revoke  it  by  making  a  secondary 
voluntary  settlement  of  the  same  property,  or 
otherwise,  or  if  the  estate,  by  some  accident, 
afterwards  becomes  revested  in  the  settlor. 
In  all  these  cases  the  first  perfectly  created 
trust  will  be  upheld,  with  all  its  consequences. 
•  ♦  ♦  A  trust  once  created  and  accepted 
without  reservation  of  power  can  only  be  re- 
yoked  by  the  full  consent  of  all  parties  in  in- 
terest; if  any  of  the  parties  are  not  in  being, 
or  are  not  sui  juris,  it  cannot  be  revoked  at 
an." 

But,  In  the  case  before  us,  there  was  not 
created  a  completed  trust  without  reserva- 
tion of  power  of  revocation,  nor  was  such  a 
trust  accepted  by  the  trustee.  By  the  very 
terms  of  the  declaration  of  trust,  the  bene- 
ficial Interest  which  was  vested  In  the  object 
of  the  trust  was  necessarily  subject  to  be 
divested  upon  the  happening  of  the  event  of 
subsequent  revocation  by  the  donor  prior  to 
his  death,  and  hence  was  conditioned  upon 
the  trust  In  favor  of  such  object  remaining 
unrevoked  until  that  time. 

[6,  7]  Such  a  gift,  although  by  parol.  Is  rec- 
ognized by  the  authorities  as  good  as  a  gift 
causa  mortis  (1  Perry  on  Trusts,  {  87,  and 
authorities  cited);  or  as  good  as  a  gift  by 
way  of  an  express  trust,  and  In  the  absence 
of  fraud,  mistake,  or  misunderstanding,  is 
enforceable  after  the  death  of  the  donor  If 
left  unrevoked  at  his  death  (1  Perry  on 
Trusts,  note  a,  on  page  114;   Id.,  f  104,  at 


cited,  at  page  137: 

"Although  the  power  of  revocation  Is  re- 
served, the  trust  is  as  good  and  effectual  as  if 
irrevocable,  until  the  power  is  exercised.' 
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See,  to  the  same  effect,  89  Cyc.  p.  94.  The 
last-cited  authority  (Cyc),  at  page  92,  does 
state  that — 

"A  trust  completely  created  and  containing 
no  expresM  power  of  revocation,  is  not  revoca- 
ble by  the  creator  without  the  consent  of  the 
beneficiary."     (Italics  supplied.) 

But  on  principle  and  In  accordance  with 
the  authorities,  it  Is  not  material  that  the 
power  of  revocation  be  express.  If  it  exists 
by  necessary  implicatqn  under  the  terms  of 
the  gift,  it  may  be  exercised  Just  the  same 
as  if  expressly  reserved.  This  Indeed  is  ex- 
pressly held  In  Sterling  v.  WDklnson,  83  Va. 
791,  3.  S.  E.  533.  That  case,  however,  does 
go  too  far  in  the  expressions  in  the  opinion 
(not  necessary  for  the  decision  of  that  case) 
to  the  effect  that  a  gift  of  a  subject  deposited 
in  the  hands  of  a  third  person  conditioned 
to  take  effect  in  absolute  right  in  case  of 
the  death  of  the  donor  Is  testamentary  in  Its 
character  and  cannot  be  enforced  unless  evi- 
denced as  required  by  the  statute  of  wills. 
So  broad  a  holding,  as  applicable  to  a  gift 
where  the  subject  of  It  Is  as  of  the  time  of 
the  gift  (the  creation  of  the  trust),  deposited 
into  the  custody  or  possession  of  a  third  per- 
son as  trustee,  the  trust  having  l>een  per- 
fectly created  by  action  which  Includes  the 
acceptance  of  the  trust  by  the  trustee  in  the 
lifetime  of  the  donor,  is  not  in  accord  with 
the  authorities  on  the  subject,  as  we  have 
above  seen,  nor  is  it  correct  on  principle,  and 
to  that  extent  the  case  Just  dted  is  hereby 
disapproved.  In  the  case  of  Basket  v.  Has- 
sell,  107  U.  S.  602,  2  Sup.  CJt.  415,  27  L.  Ed. 
500,  which  is  made  the  basis  of  that  part  of 
the  opinion  of  the  court  in  Sterling  v.  Wil- 
kinson, supra,  which  is  above  disapproved, 
the  deposit  of  the  subject  of  the  gift  was  not 
made  at  the  time  of  the  gift,  so  as  to  create 
a  complete  equitable  assignment  or  transfer 
of  the  subject.  "What  Is  said  by  the  Supreme 
Court  in  its  opinion  must  be  read  with  this 
fact  In  view.  That  opinion  Itself  refers  with 
approval  to  the  holding  in  Bromley  v.  Bru- 
ton,  L.  R.  6  Eq.  275,  to  the  effect  that— 

"If  a  banker  accepts  the  check,  or  otherwise 
subjects  himself  to  liability  as  a  trustee,  prior 
to  the  death  of  the  donor,  the  gift  is  complete 
and  valid." 

And  in  substance  holds  tliat  any  action  of 
ft  donor  whldi  makes  a  complete  equitable  as- 
signment in  his  lifetime  creates  a  valid  gift 
of  the  subject  of  the  assignment  as  between 
the  donor  and  donee. 

A  valid  equitable  assignment  may,  of 
course,  be  conditional.  And  if  the  condition 
be  ft  subsequent  condition,  although  it  has 
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power  to  divest  the  equitable  title  to  the 
gift,  yet  if  that  condition  does  not  arise,  the 
title,  by  relation,  is  regarded  as  complete  and 
absolute  from  the  time  of  the  gift.  And  when 
such  condition  Involves  a  possible  revocation 
of  the  gift  by  the  donor  in  his  lifetime,  on 
his  death  without  having  exercised  such  pow- 
er, upon  the  same  •  principle  as  that  which 
is  Involved  in  gifts  causa  mortis  (Basket  t. 
Hassell,  supra),  the  equitable  title  does  not 
await  until  after  the  death  of  the  donor  to 
pass  to  the  beneficiary,  so  as  to  become  a 
testamentary  disposition,  but  is  regarded  as 
having  passed  in  the  lifetime  of  the  donor 
at  the  time  of  the  gift — ^where  the  gift  is 
in  proper  form  to  be  effectual,  as,  of  course, 
is  unquestionably  true  where  possession  of 
the  subject  of  the  gift  is  given  by  the  donor 
to  a  trustee  who  accepts  the  trust,  all  in 
the  lifetime  of  the  donor. 

In  Sterling  v.  Wilkinson,  indeed,  the  donor 
revoked  the  gift  in  his  lifetime  in  favor  of 
certain  creditors  of  his,  and  that  fact  was 
all  that  was  needed  to  support  the  decisicm 
of  the  court  that  the  gift  was  invalid  pro 
tanto.  And  besides,  as  is  elementary  law, 
all  gifts  are  invalid  as  against  existing  credi- 
tors of  the  donor,  and  will  be  set  aside  at 
their  suit;  and  the  court  in  the  ease  Just 
cited  also  held  that — 

"Whether  the  ideposlt  with  Wilkinson  in 
1876  was  intended  to  take  effect  before  Irick's'* 
(the  donor's)  'Meath  or  not,  which  is  not 
clear,  this  gift  to  his  children  was  voluntary 
and  cannot  be  upheld  against  his  creditors." 


Now,  it  is,  of  course,  well  understood  that 
a  gift  causa  mortis  may  be  revoked  by  the 
4onor  after  it  is  made  at  any  time  before 
his  death,  and  it  will  also  be  revoked  by  op- 
eration of  law  if  the  donor  recover  from  the 
particular  illness  or  peril  which  existed  at 
the  time  the  gift  was  made  and  was  the 
•cause  of  the  gift,  or  if  there  occurs  a  de- 
ficiency of  assets  necessary  to  pay  the  debts 
of  the  deceased  donor.  Basket  v.  Hassell, 
aupra;  8  Am.  &  Eng.  Ency.  Law  (1st  Ed.)  p. 
1351.  See,  also,  other  authorities  cited  in 
Shankle  v.  Spahr,  121  Va.  at  pages  607,  60S, 
93  S.  E.  605;  2  Story's  Eq.  Jur.  (14th  Ed.) 
-tt  813,  815,  821.  However,  the  proof  in  the 
cause  before  us  does  not  disclose  the  exist- 
-ence  of  the  peril  of  the  iliuess  of  the  donor 
at  the  time  of  the  gift  requisite  to  enable 
the  plaintiffs  or  the  said  eldest  one  of  them 
to  rely  on  the  gift  in  question  being  good  as 
JL  gift  causa  Mortis.  But  in  any  case,  as 
we  have  Just  seen,  the  initial  gift  of  the 
bank  stock  made  on  September  8,  1910,  as 
disclosed  by  the  evidence,  as  set  forth  in  the 
statement  preceding  this  opinion,  must  be 
regarded  as  having  been  a  gift  which  was 
revocable  by  the  donor  at  any  time  theireafter 
in  his  lifetime. 

2.  Is  the  parol  declaration  of  the  donor 
.made  on  hJi^  deathbed,  as  per  the  testimony 


of  the  witness  Peters,  set  out  In  the  statement 
preceding  this  opinion,  to  the  effect  that,  (a) 
up  to  that  time  the  character  ct  a  trust, 
previously  imposed  upon  the  gift  of  the  bank 
stock  which  was  placed  by  the  donor  in  the 
hands  of  the  trustee,  Bussell,  had  not  been 
changed,  but  that  (b)  the  donor  had  partially 
revised  the  gift  as  first  nuide  to  his  oldest 
son  exclusively,  but  subsequently  (between 
September  8, 1910,  and  the  time  of  the  death- 
bed utterance  in  question)  having  in  some 
way,  the  precise  method  being  undisclosed  \yj 
the  evidence,  directed  the  trustee  to  hold  the 
bank  stock  for  the  benefit  of  all  of  his  chil* 
dren,  admissible? 

[8]  We  are  of  opinion  that  the  evidence  In 
question  is  admissible  on  the  subject  (a) 
stated,  as  forming  a  part  of  the  res  gestae. 
10.  R.  C.  L.  pp.  974,  980 ;  Keister's  ESx'rs  v. 
Philips'  Ex'x,  124  Va.  585,  98  S.  E.  674.  The 
main  fact  here  involved  is  whether  a  trust 
relationship,  unquestionably  previously  es- 
tablished, did  or  did  not  at  a  given  subse- 
quent time  continue  to  exist  On  that  sub- 
ject the  bona  fide  conduct  and  accompanying 
declaration  of  one  of  the  parties  to  that  re- 
lationship are  themselves  facts  which  have 
a  legitimate  bearing,  and  are  admissible  in 
evidence.  The  proper  weight  to  be  given  to 
it  is  another  matter  and  depends,  of  course, 
upon  all  the  other  facts  and  circumstances  of 
the  case. 

[9, 1 0]  We  are  also  of  opinion  that  in  this 
case  the  evidence  in  question  was  also  ad- 
missible as  against  Russell's  estate  on  the 
subject  (b)  stated.  If  the  character  of  a 
trust,  previously  unquestionably  imposed  on 
the  gift  of  the  bank  stock  in  the  hands  of 
Russell,  continued,  whether  the  object  or 
objects  of  the  trust  had  been  changed  or 
even  whether  they  had  been  so  ineffectnally 
declared  as  to  be  wholly  unascertalnable,  so 
that  the  trust  had  become  incapable  of  tak- 
ing effect,  were  matters  which  in  no  way 
affected  Russell  or  his  estate.  Even  in  any 
such  case  Russell  could  not,  nor  can  his 
executors,  hold  the  subject  of  the  trust  It 
would  pass  to  those  who  would  take  under 
the  disposition  of  the  law.  Sims  v.  Sims, 
94  Va.  580,  27  S.  EL  436,  64  Am.  St  Bep. 
772;  Fitzsimmons  v.  Harmon,  108  Me.  456, 
81  Atl.  667,  37  L.  It  A.  (N.  S.)  400;  Lewin 
on  Trusts  (1  Am.  Ed.)  top  p.  1489. 

3.  Is  the  evidence  in  the  cause  sufiSd^itly 
unequivocal,  explicit,  clear,  and  convincing 
to  establish  that,  after  September  8,  1910, 
and  prior  to  the  death  of  the  donor,  the  trust 
of  the  bank  stock  as  originally  created  on 
the  former  date  had  been  partially  revoked 
by  the  donor  and  a  different  and  enlarged 
trust,  as  to  its  objects,  had  been  created  by 
the  donor  by  direction  to  the  trustee  to  hold 
the  subject  of  the  trust  for  the  benefit  of  all 
of  the  children  of  the  donor,  and  that  the 
trustee  had,  during  such. period*  acoq;»ted 
such  trust?. 
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[11]  We  are  of  opinion  that  this  qnestton 
must  be  answered  in  tbe  afl9rmative. 

[12]  We  have  in  evidence  the  admission 
to  this  effect  of  Russell,  as  shown  by  the 
testimony  of  Smithson,  set  forth  in  the  state- 
ment preceding  this  opinion,  when  that  ad- 
mission is  considered  in  connection  wilii  the 
<x>nduct  of  Russell  in  making  the  remittances 
after  the  donor's  death  for  the  benefit  of  a 
•daughter  of  the  donor.  Conduct  is  in  its 
nature  a  conyincing  character  of  proof. 
While  the  mere  testimony  of  Smithson  giv- 
ing his  recollection  of  a  statement  made  by 
Russell,  who  was  dead  at  the  time  Smithson 
testified,  although  admissible  as  evidence, 
must  be  received  with  great  caution  (39  Cya 
84,  85;  Garrett  v.  Rutherford,  108  Va.  478, 
62  S.  B.  889),  and  would  have  but  little  con- 
vincing force  merely  of  Itself ;  yet  when  that 
testimony  is  corroborated  by  the  conduct  of 
Russell  in  bis  lifetime  in  making  remittances 
of  substantial  sums  of  money  on  three  sep- 
arate occasions,  under  circumstances  which 
cannot  be  reasonably  explained  upon  any 
other  theory  than  that  Russell  then  recog- 
nized the  continued  existence  of  the  original 
trust  of  the  bank  stock  accepted  by  him, 
with  a  change  and  enlargement  of  the  objects 
of  the  trust,  and  as  further  corroborated  by 
the  deathbed  declaration  of  the  donor  afore- 
said, the  cumulative  evidence  becomes  une- 
quivocal and  clear  and  very  convincing. 

It  is  urged  in  argument  for  the  defendants, 
with  much  force  and  ability*  that  the  evidence 
in  the  cause  showiJig  the  character  of  Russell 
for  integrity,*  his  pledging  of  the  bank  stock 
as  collateral  for  personal  obligations,  his 
inclusion  of  it  in  the  financial  statements 
made  by  him  of  his  assets,  his  failure  to 
make  any  record  of  the  trust,  the  fact  that 
he  did  not  leave  at  his  death  any  memo- 
randum on  the  certificate  of  the  stock  among 
bis  papers  or  on  his  books,  when'  he  knew 
some  six  months  before  his  death  that  his 
end  was  near,  furnish  convincing  evidence 
that  he  left  no  unsatisfied  trust  existing  at 
his  death;  although  the  trust  as  alleged  in 
the  bill  may  have  been  originally  created  and 
accepted  by  Russell  as  therein  alleged.  And 
what  is  said  by  Mr.  Justice  Story,  in  ther 
opinion  of  the  Supreme  Court  tn  Prevost  v. 
Gratz,  6  Wheat  481,  5  L.  Bd.  311,  as  to  the 
presumption  of  fair  dealing  which  will  be 
drawn  after  a  lapse  of  time  and  the  loss  of 
evidence  by  the  death  of  parties,  is  urged 
upon  our  consideration*  It  is  there  Justly 
said  that —  , 

"Fraud  or  breach  of  trust  oi^ht  not  lightly 
to  be  imputed  to  the  Uving;  for  the  legal  pre- 
sumption is  the  other  way;  and  as  to  tb^  dead, 
who  are  not  here  to  answer  for  themselyes, 
it  would  be  the  height  of  injustice  an4  cruelty 
to  disturb  their  ashes,  and  violate  the  sanctity 
of  the  grave,  unless  the  evidence  of  fraud  be 
dear,  beyond  a  reasonable  doubt." 


And  again: 


"If,  after  the  lapse  of  40  years,  and  the  death 
of  all  the  original  parties,  we  were  to  come  to 
a  different  conclusion,  it  would  be  pressing 
doubtful  circumstances,  with'  uncommon  rigor, 
against  unUemlshed  character;  where  the  con- 
fidence reposed  was  so  intimate,  that  the  whole 
evidence  could  not  be  presumed  to  be  before 
us.  We  should  indulge  in  opinions  which  might 
be  erroneous,  and  might,  in  an  attempt  to  re- 
deem the  plaintiff  from  a  conjectural  fraud,  in- 
flict upon  others  a  most  gross  injustice.  We 
think,  therefore,  that  the  true  and  safe  course 
is  to  abide  the  rule  of  law,  which,  after  a  lapse 
of  time,  will  presume  payment  of  a  debt,  sur- 
render of  a  deed,  and  extinguishment  of  a 
trust,  where  drcumstances  may  reasonably  jus- 
tify it" 

The  cogency  and  Justice  of  this  deliverance 
is  irrefutable.  It  is  because  of  the  consider- 
ations thus  suggested  that  while  the  statute 
of  frauds  and  the  statute  of  limitations  will 
not  bar  a  suit  in  equity  to  enforce  an  ex- 
press continuing  trust,  although  dependent 
upon  parol  evidence  for  its  establishment; 
yet  prescription,  or  laches  in  the  assertion  of 
it,  or  lack  of  sufficient  evidence  of  an  une- 
qiiivocal  and  convincing  character  to  clearly 
and  satisfactorily  establish  the  trust,  will 
operate  to  defeat  its  enforcement  These  con- 
siderations have  been  all  borne  in  mind  by 
us  in  weighing  the  evidence  in  the  cause  be- 
fore us.  And  it  is  a  very  different  case  from 
that  last  mentioned.  In  the  case  before  us 
we  have  not  alone  parol  evidence  of  the  ad- 
mission of  the  trustee  shortly  before  his 
death  that  the  trust  continued  to  exist  in 
the  changed  and  enlarged  form,  as  aforesaid, 
but  conduct  of  the  trustee  in  making  remit- 
tances every  time  he  was  called  upon  prior 
to  his  death,  which  we  feel  cannot  be  rea- 
sonably, accounted  for  except  upon  the  hy- 
pothesis that  they  were  made  on  account  of 
and  in  recognition  of  the  existence  and  of 
-the  continuance  of  the  trust  in  such  changed 
and  enlarged  form.  And  we  have  the  exist- 
ence of  the  pregnant  fact  that  Russell  never 
mentioned  to  Osborne  or  to  Peters  that  the 
trust  no  longer  existed.  It  is  not  a  case  in- 
volving any  breach  of  trust  on  Russell's  part 
The  evidence  to  our  minds  is  clear  and  con- 
vincing that  he  never  in  his  lifetime  repudi- 
ated the  trust.  While  under  ordinary  cir- 
cumstances his  failure  to  make  any  record, 
or  leave  at  his  death  any  memorandum,  etc., 
as  above  mentioned.  In  view  of  Russell's 
business  habits  and  high  character,  would 
carry  great  weight  as  evidence  that  the 
trust  had  terminated  before  his  death,  such 
considerations  are,  under  the  peculiar  facts 
of  this  case,  stripped  of  most,  if  not  all,  of 
theif  evidential  value  in  such  direction.  The 
very  reason  fbr  the  trust  demanded  the  ut- 
most secrecy  consistent  with  the  knowledge 
of  it  by  the  donor  and  donee,  and  by  those 
to  whom  the  donor  confided  its  existence. 
Before  his  death  the  trustee  knew  that  he 
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was  leaying  behind  him  at  least  one  living 
witness,  Peters,  who  knew  of  the  existence  of 
the  trust;  and  also;  as  Osborne  had  been 
present  and  took  part  in  the  original  cre- 
ation of  the  trust,'  it  was  natural  for  Russell 
to  suppose  that  Osborne  would  supply  an- 
other witness  to  establish  it  after  his  (the 
trustee's)  death.  The  conduct  of  the  trustee 
under  consideration,  so  far  from  being  in- 
consistent with  the  continued  existence  of 
the  trust,  was  wholly  in  accord  therewith. 
And  touching  the  pledging  of  the  bank  stock 
and  the  inclusion  of  it  in  the  financial  state- 
ments of  the  trustee  as  his  individual  prop- 
erty, the  following  circumstances  render  that 
conduct,  to  our  minds,  entirely  consistent 
with  his  integrity  and  with  his  recognition 
of  the  continued  existence  of  the  trust.  As 
appears  from  the  statement  of  the  facts 
preceding  this  opinion,  the  subject  of  the 
trust  as  first  created  was  in  fact  money. 
The  elaborate  and  specific  action,  of,  first, 
the  delivery  of  the  money  by  the  donor  to 
the  trustee  through  the  hands  of  the  witness 
O^orne,  secondly,  the  purchase  by  the  trus- 
tee of  the  donor  of  the  bank  stock  by  the  use 
of  this  same  money,  could  not  have  been  in- 
tended by  experienced,  practical  business 
men,  as  tiiese  were,  to  have  been  meaning- 
less. In  truth,  what  was  done  evidenced  that 
the  subject  of  the  trust  was  indeed  money. 
The  transaction  created  a  debt  of  the  trustee, 
a  debt  fiduciary  in  its  character,  a  trust  debt, 
but  nevertheless  a  debt,  the  primary  obli- 
gation of  which  upon  the  trustee  was  that 
he  should  hold  in  trust  and  eventually  pay 
out  money.  The  real  obligation  might  there- 
fore most  naturally  have  been  regarded  as 
a  money  obligation,  as  a  holding  in  trust 
of  the  money — as  Russell  in  fact  regarded  it, 
according  to  Smithson's  testimony.  And 
this  too  may  well  account  for  Pettus'  testi- 
mony, even  if  admissible  as  evidence  (which 
it  is  unnecessary  for  us  to  decide  upon),  to 
the  effect  that  If  he  was  not  mistaken  "Rus- 
sell said  tfOm,etbing  to  him  about  having 
bought  the  stock."  In  Osborne's  mind,  the 
investment  or  tne  money  in  the  bank  stock 
made  the  greater  impression  so  that  he  nat- 
urally attaches  to  the  transaction  the  terms 
of  the  trust,  wjuich  were  primarily,  accord- 
ing to  his  own  testimony  attached  also  to 
the  gift  of  the  money. 

[13]  That  is  immaterial,  however,. since  un- 
der well-settled  rules  of  equity  the  benefi- 
ciaries in  such  case  have  the  option  to  hold 
the  trustee  or  his  estate  liable  for  the  money 
with  interest,  or  the  property  in  which  it  was 
invested,  with  all  actual  profits,  where  the 
rights  of  no  third  person  intervenes.  1 
Lewin  on  Trusts,  top  page  840;  2  Perry  on 
Trusts,  §  835.  That  is  to  say,  equity,  in  such 
case,  at  the  option  of  the  beneficiaries,  will 
Impress  upon  such  investment  the  same  trust 
as  originally  adhered  to  the  money  which 
was  used  to  make  the  investment    But  this 


does  not  at  all  affect  the  fact  that  Russell 
doubtless  regarded  the  transaction  as  a  mon- 
ey obligation  and  the  investment  in  the  stock 
as  but. an  Investment  subject  to  change  at 
his  will,  since  he  was  solvent  and  his  estate 
amply  sufficient  to  satisfy  the  trust  Hence, 
it  is  plain  that  Bussell  regarded  the  bank 
stock  as  his  own  and  dealt  with  it  according- 
ly. And  doubtless  also  he  regarded  the  pro- 
vision in  his  will  for  the  payment  of  his  just 
debts — ^whlch  indeed  the  law  would  have 
made  in  any  case — as  all  that  was  neces- 
sary to  hold  his  estate  responsible  for  the 
trust  debt. 

The  <xily  subject  which  could  be  said  to  be 
left  open  to  any  reasonable  doubt  is  that  of 
whether  the  youngest  son  of  the  donor  was 
by  the  second  declaration  of  trust  excluded 
from  the  benefit  of  it  The  testimony  on  this 
subject  is  outlined  In  the  statement  preceding 
this  opinion.  And  It  must  be  frankly  admit- 
ted that,  if  the  case  rested  alone  on  the  tes- 
timony of  the  witnesses  bearing  on  what 
were  the  precise  terms  of  the  second  decla- 
ration of  trust,  this  subject  would  be  left  in 
doubt.  But  here  again  we  have  in  evidence 
the  conduct  of  three  actors  in  the  matter: 
That  of  the  donor  on  his  deathbed,  including 
the  subject  of  this  trust  among  other  assets 
about  which  he  then  made  certain  eviden- 
tiary declarations  of  trust  and  of  gift,  em- 
bracing the  declaration  that  the  subject  of 
this  particular  trust  was  held  "for  his  chil- 
dren" by  Bussell,  with  no  limitation  ap- 
pended to  that  specific  item,  and  with  Peters' 
testimony  in  explanation  of  what  the  donor 
did  later  on  in  the  deathbed  statement  say 
as  to  not  wanting  the  boy  "to  have  any- 
thing"; that  of  Peters  subsequently,  who, 
the  evidence  leaves  no  room  to  doubt,  was 
actuated  at  the  time  by  the  sole  motive  of 
faithfully  putting  into  effect  the  terms  of 
the  trust  as  it  existed  at  the  time  of  the 
death  of  the  donor  as  then  evidenced  by  the 
deathbed  statement  of  the  latter  and  that 
conduct  evidenced  that  the  youngest  son  of 
the  donor  was  not  excluded,  but  was  includ- 
ed as  one  of  the  objects  of  the  trust  by  the 
terms  of  it  as  it  existed  at  the  time  of  the 
death  of  the  donor  as  then  declared  by  the 
latter ;  and  we  have  the  conduct  of  Bussell, 
the  trustee,  aforesaid,  which,  in  effect,  also 
evidenced  such  existence  of  the  same  trust 
The  cumulative  effect  of  such  evidence  is 
very  convincing ;  and  we  are  of  opinion  that 
the  evidence  on  the  subject,  when  all  of  it 
is  considered,  measures  up  to  the  standard  of 
the  character  of  proof  required  in  such  cases 
stated  in  a  preceding  part  of  this  opinion, 
and  establishes  the  fact  that  the  trust,  as  it 
existed  at  the  death  of  the  donor,  was  for 
the  benefit  of  all  of  his  children. 

[14]  4.  But  if  it  were  conceded  that  the 
evidence  left  it  in  such  doubt  as  to  render 
the  fact  unascertalnable  from  the  evidence 
whether  the  youngest  son  is  included  among 


Va.) 


BUSSELL'8  IBX'HS  v.  PASSMOBE' 

(108  S.B.) 


663 


the  objects  of  the  trust,  would  the  trust  be, 
for  that  reason,  Incapable  of  enforcement? 

The  certainty  as  to  the  designated  objects 
of  a  trust  which  the  law  requires  to  make 
the  trust  enforceable  in  a  court  of  equity,  as 
contemplated  in  the  authorities,  notwith- 
standing what  is  said  in  those  cited  for  de- 
fendants on  this  subject  (39  €yc.  34.  35,  58, 
59,  60,  70-72,  80;  2  Pomeroy's  E3q.  Jur.  [3d 
Ed.]  §§  997,  998,  1009,  and  notes;  Doan  v. 
Ascension  Parish,  103  Md.  062,  64  Atl.  314, 
7  L.  R.  A.  [N.  S.l  1119,  115  Am.  St,  Rep. 
379;  Hill  on  Trustees  [3d  £>d.],  star  pages 
44,  59),  Is  not  certainty  as  to  "all"  of  the 
objects  or  beneficiaries  of  the  trust. 

As  held  in  Hill's  Bx'rs  v.  Bowman,  7 
Leigh  (34  Va.)  650,  at  page  657,  of  a  trust 
created  by  a  will,  per  opinion  delivered  by 
Judge  Tuckers 

''No  authority  in  point  has  been  produced  to 
show  that  a  declaration  of  trust,  in  favor  of 
certain  definite  objects  of  the  testator's  boun- 
ty, is  avoided  because  in  the  same  clause  there 
18  a  limitation  to  persons  incapable  of  taking; 
or  because  there  is  a  limitation  to  persons  not 
•certain  and  ascertained.  Reason  and  authority, 
on  the  other  hand,  conspire  to  say,  that  so  far 
as  the  testator's  will  is  legal,  intelligible  and 
certain,  it  shall  be  effectuated,  and  what  is  iUe- 
-gal,  insensible  and  uncertain  shall  be  rejected." 

Accordingly,  the  court  in  that  case  held  the 
trust  good  as  to  the  designated  beneficiaries 
-of  the  trust,  although  the  trust  was  held  to 
t)e  void  with  respect  to  certain  beneficiaries 
not  designated  with  sufiSicient  certainty  to 
Identify  them.  This  holding  is  equally  ap- 
plicable to  other  express  trusts,  such  as  that 
Involved  in  the  cause  before  us. 

[1 61  5.  Is  the  statute  of  frauds  (Code  1887, 
I  2840.  subsec.  7;  CJode  1919,  §  5561)  appli- 
cable to  an  express  parol  trust,  such  as  that 
involved  in  this  cause,  the  duties  of  which 
are  not  to  be  completely  performed  within 
•a  year? 

It  is  well  settled  that  the  statute  of  frauds 
is  not  applicable  to  an  express  trust  in  per- 
sonalty, although  created  by  parol.  Riggan's 
Adm'r  v.  Riggan,  93  Va.  78.  24  S.  R  920; 
1  Perry  on  Trusts  (6th  Ed.)  §  86;  1  Lewin 
on  Trusts  (1st  Am.  Ed.)  top  page  54;  3 
Pomeroy's  Eq.  Jur.  (3d  Ed.)  §  1008;  Berry 
V.  Berry's  Ex'r,  119  Va.  9,  89  S.  B.  242.  It 
was  at  one  time  open  to  contention  in  this 
state  that  the  statute  of  frauds  was  appli- 
cable to  an  express  parol  trust  in  realty; 
but  it  has  been  for  some  time  settled  with 
us  that  such  statute  is  not  applicable  even 
vto  express  parol  trusts  in  realty.  Young  v. 
Holland,  117  Va.  433,  84  S.  E.  637 ;  Fleenor 
V.  Hensley,  121  Va.  367,  93  S.  E.  582. 

As  said  in  Perry  on  Trusts,  supra  (section 
-86): 

"Personal  chattels  are  not  within  the  terms 
of  the  statute"  (of  frauds),  "and  trusts  in  per- 
sonal property  may  be  declared  and  proved  by 


decisions  in  the  United  States"— citing  a  great 
number  of  authorities. 

To  the  same  effect  is  Lewin  on  Trusts,  su- 
pra (top  page  54),  and  3  Pomeroy's  Eq.  Jur., 
supra  (section  1008).  The  principle  on  which 
this  doctrine  rests  is,  as  is  especially  develop- 
ed in  the  American  authorities,  not  upon  the 
determination  of  whether  the  duties  imposed 
on  the  trustee  are  or  are  not  to  be  performed 
within  a  year,  but  upon  the  consideration 
that  to  apply  the  statute  in  favor  of  a  trustee 
who  has  obtained. the  custody  of  the  subject 
of  a  trust  upon  the  faith  of  his  promise,  ex- 
press or  implied,  to  perform  the  duties  of  the 
trust,  would  facilitate  rather  than  prevent 
fraud ;  "that  the  statute  is  intended  to  pre- 
vent not  to  facilitate  fraud ;"  and  that  "the 
rule  in  equity  always  has  been  that  the  stat- 
ute is  not  allowed  as  a  protection  of  fraud, 
or  as  a  means  of  seducing  the  unwary  into 
false  confidence,  whereby  their  Intenticms  are 
thwarted  or  their  interests  are  betrayed." 
See  Am.  note  to  Lewin  on  Trusts,  supra, 
(bottom  page  66).  The  same  principle  per- 
mits the  showing  by  parol  evidence,  notwith- 
standing the  statute  of  wills,  that  what  is 
on  the  face  of  a  will  an  absolute  devise  or 
bequest  is  in  truth  a  trust,  where  the  provi- 
sions of  the  will  in  that  form  were  induced 
by  the  confidence  reposed  by  the  testator  in 
the  nominal  beneficiary,  in  reliance  upon  the 
promise  of  the  latter  that  he  would  execute 
the  trust  Sims  v.  Sims,  94  Va.  at  page  583, 
27  S.  B.  436,  64  Am.  St  Rep.  77^;  1  Lewin 
on  Trusts,  top  pages  64, 65.  On  the  same  prin- 
ciple, too,  courts  of  equity  enforce  parol  con- 
tracts for  the  sale  of  real  estate  notwith- 
standing they  fall  within  the  express  terms 
of  the  statute  of  frauds,  where  there  has 
been  such  part  performance  that  not  to  do  so 
would  in  effect  operate  to  sanction  rather 
than  to  prevent  fraud. 

We  need  not  here  go  into  the  differences 
between  the  English  statute  and  our  statute 
of  frauds,  as  they  are  immaterial  to  the  case 
we  have  in  hand. 

[16]  6.  Is  the  statute  of  limitations  appli- 
cable to  a  continuing  express  parol  trust, 
such  as  that  involved  in  this  cause,  of  which 
there  has  been  no  unequivocal  denial  or  re- 
pudiation by  the  trustee? 

This  question  must  be  answered  in  the 
negative. 

It  is  true  that  the  statute  of  limitations  is 
apiplicable  in  favor  of  the  trustee  to  certain 
trusts  other  than  express  trusts.  Supervis- 
ors V.  Vaughan,  117  Va.  146,  88  S.  B.  1056; 
Berry  v.  Berry's  Ex'r,  119  Va.  9,  89  S.  E.  242. 
But  as  to  express  trusts,  which  have  not  ter- 
minated, the  rule  is  different. 

As  said  in  Wood  on  Limitation  of  Actions, 
{  200,  p.  418: 

"It  is  well  settled  that  a  subsisting,  recogniz- 
ed and  acknowledged  trust,  as  between  the 
trustee  and  cestui  que  trust,  is  not  within  the 


iiparol.    *    *    *    It  has  been  so  ruled  in  express   operation  of  the  statute  of  limitations." 


1 


664 


108  SOUTHEASTERN  REPORTER 


(Va. 


dee,  also,  Id.,  I  201,  where  trusts  in  per- 
sonal property  created  by  parol  are  classed 
as  trusts  falling  within  the  rule  Just  quoted, 
If  they  are  subsisting,  recognized,  and  ac- 
knowledged trusts. 

In  the  same  learned  work,  In  section  212, 
it  is  said: 

"  ^  ^  *  So  long  as  the  trust  subsists  the 
rights  of  the  cestui  que  trust  will  not  be  barred 
by  the  possession  of  the  trustee,  however  long 
continued,  as  the  possession  of  the  trustee  is 
treated  as  the  possession  of  the  cestui  que 
trust,  and  although  he  does  not  execute  the 
trust,  his  mere  possession  and  inactivity  as  to 
the  trust,  of  themselTes,  afford  no  indicia  of 
an  adverse  claim  by  him.  But  if  the  trustee  de- 
nies the  trust,  and  assumes  absolute  ownership 
of  the  trust  property,  in  such  a  manner  that 
the  cestui  que  trust  has  actual  or  constructive 
notice  of  the  repudiation  of  the  trust  by  the 
trustee,  the  statute  attaches  and  begins  to 
run  from  that  time  against  the  cestui  que  trust, 
unless  the  latter  is  at  the  time  under  some  one 
of  the  statutory  disabilities,  or  is  under  undue 
influence  proceeding  from  the  trustee.  Such 
denial  of  the  trust,  and  assertion  of  an  adver- 
sary daim  in  himself,  is  an  abandonment  of  the 
fiduciary  character  in  which  he  has  stood  to 
the  property,  and  from  that  time  the  claim  of 
the  cestui  que  trust  is  subject  to  the  operation 
of  the  statute.  But  in  order  to  put  the  statute 
in  motion,  it  must  appear  that  the  cestiu  que 
trust  had,  or  ought  to  have  had,  knowledge  of 
the  trustee's  denial,  repudiation,  or  adverse 
claim,  and  that  the  trustee  has  been  guilty  of 
no  fraud  in  that  regard." 

To  the  same  effect,  see  2  Perry  on  Trusts 
(6th  Ed.)  t  863 ;  Hammond  v.  Ridley's  Ex'r, 
116  Va.  3d3,  at  page  899,  82  S.  E.  102 ;  Bar- 
gamin  y.  Clarke,  61  Va.  (20  Grat.)  644 ;  Hogg's 
Eq.  Principles,  f  567. 

[17,181  7.  Can  the  plaintiffs  maintain  this 
salt,  or  can  it  be  maintained  only  by  a  substi- 
tuted trustee  appointed  by  court  in  the  place 
and  stead  of  Russell? 

The  first  branch  of  this  question  must  be 
answered  In  the  affirmative  and  the  latter 
branch  in  the  negative. 

This  is  not  an  action  at  law,  but  a  suit  in 
equity,  in  which  forum  the  parties  beneficial- 
ly entitled  are  the  proper  parties  to  be  .before 
the  court  The  appointment  of  a  substituted 
trustee  in  the  place  and  stead  of  the  de- 
ceased trustee  is  a  matter  wholly  foreign  to 
the  right  of  the  plaintiffs  to  institute  and 
maintain  the  suit.  The  appointment  of  a 
substituted  trustee  is  in  every  case  a  matter 
of  discretion  in  the  court,  having  in  view 
the  consideration  of  whether  the  circum- 
stances render  such  appointment  necessary 
or  desirable.  Hill  on  Trustees  (4th  Am.  Ed.) 
p.  298.  It  is  a  matter  which  does  not  go  to 
the  Jurisdiction  of  the  court  to  take  cogni- 
zance of  the  cause,  but  pertains  to  its  action 
in  the  course  of  its  exercise  of  its  jurisdic- 
tion. And  in  the  instant  case,  when  the 
guardian  can,  under  the  guidance  of  the 
court  U  Aeed  be»  exercise  all  of  the  powers 


which,  were  cosiferred  on  the  deceased  trus- 
tee, even  those  involved  in  the  discretion  giv- 
en him  of  using  the  fund  as  he  "saw  fit"  for 
the  benefit  of  the  cestui  que  trust  (1  Lewin 
on  Trusts,  top  pages  613-6K^,  there  is  mani- 
festly no  necessity  tor  the  substitution  of  a 
trustee. 

[19,20]  8.  Is  the  decree  under  review  er- 
roneous in  that,  while  it  establishes  the  same 
trust  as  that  alleged  in  the  bill,  in  so  far  as 
the  trustee  and  the  subject  of  the  trust  ts 
concerned,  it  establishes  it  for  the  benefit  of 
more  persons  as  objects  of  the  trust  than  arv.- 
alleged  in  the  bill?  And,  if  so,  is  that  revers- 
ible error? 

The  first  branch  of  this  question  must  be 
answered  in  tlie  affirmative;  the  latter  in 
the  negative. 

The  bill  should  have  been  amended  under 
the  statute  in  such  case  made  and  provided 
(Acts  1914,  p.  641;  Code  1919,  |  6104),  so  as 
to  make  its  allegations  of  fact  conform  to 
the  proof  in  the  cause  in  the  particular  in 
question,  before  the  decree  was  entered. 
From  what  we  have  said  above,  however,  it 
is  obvious  that  this  failure  to  amend  the 
pleadings  did  not  "affect  the  substantial 
rights  of  the  parties.**  It  did  not  affect  the 
substantial  rights  of  the  defendants,  for  they 
have  no  right  to  hold  the  assets  In  question, 
regardless  of  whether  one  only  or  all,  or  in- 
deed none  of  the  plaintiffs  may  be  entitled 
to  enforce  the  trust.  It  did  not  affect  the 
substantial  rights  of  the  oldest  of  the  plain- 
tiffs, since  the  proof  shows  that  he  la  en- 
titled to  recover  only  as  a  beneficiary  of  the 
trust  which  is  established  by  the  decree. 
And  it  did  not  affect  the  substantial  rights 
of  the  other  plaintiffs,  since  in  our  opinion 
as  above  set  forth,  these  plaintiffs  are  enti- 
tled to  take  only  under  a  trust  which  is  for 
the  benefit  of  all  of  the  plaintiffs. 

The  error  was,  therefore,  under  the  statute 
just  cited,  harmless,  and  hence  it  is  not  re- 
versible error.  Standard  Paint  O).  v.  Victor, 
120  Va.  595,  91  S.  B.  752. 

9.  Is  the  decree  under  review  erroneous  In 
that  it  denied  all  allowances  of  commission 
on  his  receipts  to  the  trustee  or  his  estate, 
except  5  per  cent,  on  the  dividends  collected 
on  the  stock  by  the  trustee  In  his  lifetime 
and  by  his  executor?  And  is  the  decree  er- 
roneous in  that  it  makes  the  last-named  al- 
lowance? 

The  English  rule  at  common  law  was  very 
strict  on  the  subject  of  commissions,  and  un- 
der it  a  trustee  is  not  entitled  to  any  com- 
pensation for  his  personal  or  professional 
services,  in  the  absence  of  express  provision 
for  compensation  in  the  terms  of  the  trust. 
2  Lewin  on  Trusts,  630-631;  39  Cyc.  480. 
But,  as  laid  down  in  the  authority  last  cited 
(39  Cyc.  480): 

''The  accepted  rule  in  this  country  at  the 
present  time,  however,  is,  in  ease  the  matter 
is  not  otherwise  regulated  by  statute,  for  courts 
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of  equity  to  exercise  Just  diseretion,  and  nuiJke 
or  withhold  allowance  as  they  consider  the  pe- 
culiar drcumstancea  require." 

•i 
▲gain,  the  anthority  last  quoted,  at  page 
488,  says: 

•'For  what  sendees  allowed.  •  •  •  Com- 
missions are  allowed  to  a  trustee  only  as  a 
compensation  for  services  actually  rendered  in 
the  execution  of  the  trust.  *  ^  *  The  mere 
fact  that  be  is  a  trustee  will  not  support  a 
demand  on  his  part  for  compensation.    *    *    *  " 


And  again,  Id.,  p.  487: 


a  general  rule  commission  on  the  prin- 
cipal sum  coming  into  the  hands  of  a  trustee 
will  not  be  allowed;  but  if  services  are  ren- 
dered for  the  collection  of  the  corpus,  the 
court  has  power  to  make  an  allowance  out  of 
the  fund," 

Such  is  the  general  doctrine  on  tlie  sub- 
ject under  consideration,  when,  as  In  the 
case  under  consideration,  there  is  no  statu- 
tory provision  for  the  commissions.  And, 
without  meaning  to  hold  that  such  doctrine 
may  not  be  modified  in  the  sound  discretion 
of  the  courts  in  cases  of  active  trusts,  we 
think  that  it  is  applicable  to  a  trust  such  as 
that  involved  in  the  cause  before  us,  where 
the  execution  of  the  trust  beyond  the  amount 
actually  disbursed  as  aforesaid  has  to  be  en- 
forced by  the  court. 

[21, 22]  We  think,  therefore,  that  the  court 
below  properly  exercised  its  discretion  in 
allowance  of  commissions  only  to  the  extent 
of  5  per  cent,  commissions  on  the  $300  of  dis- 
bursements which  were  actually  made  by  the 
trustee  in  part  execution  of  his  trust;  and 
that  the  decree  under  review  is  erroneous  in 
•o  far  as  it  makes  any  further  allowances 
of  commissions;  as  the  residue  of  the  trust 
was  not  executed  by  the  trustee  or  his  exec- 
utors, nor  intended  to  be  executed  by  the 
latter. 

[23]  10.  Should  the  trustee,  Russell,  or  his 
estate,  have  been  charged  with  compound  In- 
terest; on  the  dividends  on  the  bank  stock  re- 
ceived by  'Russell  and  his  executors? 

The  plaintiffs  rely  on  1  Lewin  on  Trusts 
(1st  Am.  Ed.)  pp.  277,  340,  341,  342,  and  343, 
to  sustain  the  position  that  such  compound 
interest  should  have  been  charged. 

We  find  nothing  in  this  authority  going 
beyond  reference  to  the  holdings  of  tlie  court 
in  certain  cases,  that  compound  Interest  will 
be  charged  against  au  executor  or  trustee 
where  **a  testator  expressly  directs  an  accu- 
mulation," or  where  trust  moneys  are  used 
by  a  trustee  for  his  own  benefit  in  carrying 
on  his  own  trade.  There  is  no  such  case  be- 
fore us.  We  think  there  is  no  error  in  the 
decree  in  its  failure  to  charge  compound  in- 
terest against  the  trustee  or  his  executors. 

The  decree  under  review  will  be  modified 
so  as  to  deny  all  allowance  of  commissions  to 


the  estate  of  Bnssell,  except  to  the  extent  of 
5  per  cent  oommlssions  on  the  $300  credit 
above  mentioned,  and  as  so  modified  will  be 
AflSrmed* 
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1.  Judgment  ^=>I84--Geaeral  Issoe  to  notloe 
of  motion  for  Judomest  accepted  at  o^noral 
denial. 

A  general  issue  to  a  notice  of  motion  for 
judgment  under  Code  1904,  S  8211,  is  accepted 
as  a  general  denial  of  plaintiffs  claim  set  up 
in  the  notice,  and  may  be  pleaded  orally,  but 
all  other  defenses  must  be  set  up  in  writing, 
a  mere  statement  of  the  grounds  of  defense  in 
writing  being  sufficient. 

2.  Judgment  ^s»l8S--Proo8dars  o«  motion  for 
Judgment  liberal. 

The  procedure  on  notice  of  motion  for  judg- 
ment under  Code  1904,  §  3211,  is  viewed  with 
great  liberality,  and,  when  the  grounds  of  de- 
fense have  been  set  up  in  writing  without  formal 
pleading,  the  parties  are  generally  deemed  to 
be  at  issue  on  the  grounds  so  stated  without 
the  necessity  for  a  replication  or  other  plead- 
ing. 

3.  Judgment  ^=>t8S— Filing  of  special  plea  to 
notice  of  motion  for  Judgment  not  a  waiver 
of  other  grounds  of  defense. 

The  filing  of  a  special  plea  to  notice  of 
motion  for  judgment  on  notes  under  Code 
1904,  I  3211,  was  not  a  waiver  of  other  grounds 
of  defense,  since  under  section  3264  defendant 
may  plead  as  many  several  matters  of  law  or 
fact  as  he  may  think  necessaxy  and  is  not  re- 
quired to  file  aU  his  pleas  in  bar  at  the  same 
time. 

4.  Evidence  ^=s>370 (9)— Identity  of  books  pro- 
duced under  subpcsna  duces  tecum  must  be 
shown  If  not  admitted. 

Books  and  papers  produced  by  witnesses 
on  whom  a  subpoena  duces  tecum  has  been 
served  must  be  identified  when  produced  if  the 
identity  of  the  books  produced  as  those  called 
for  in  subp<£na  duces  tecum  is  not  admitted, 
but  where  identity  is  admitted  there  is  no  need 
of  producing  a  witness  to  identify  them. 

5.  Witnesses  ^=9 1 6  —  Where  subpoena  duoes 
tecum  contains  ad  testlfioandnm  clause,  either 
olause  may  be  enforeed  withoot  the  other. 

Subpoena  daces  tecum  may  bnt  need  not 
also  contain  the  ad  testific^dum  clause,  since 
the  two  clauses  have  separate  and  distinct  ob- 
jectsi  and  where  both  clauses  are  contained 
in  same  subpoena  it  is  not  necessary  for  the 
party  suing  out  the  writ  to  avail  himself  of 
both  objects. 

6.  Witnesses  4s»269 (2)— Witness  to  Identify 
books  prpduoed  to  subpona  duoes  tecum  not 
subjeot  to  general  oross-examlnatlon. 

The  swearing  of  witness  on  whom  subpoena 
duces  tecum  has  been  served  simply  for  pur- 
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poses  of  identifyiDg  tbe  books  so  that  they  may 
be  used  as  eridence  does  not  subject  him  to 
general  cross-examination  by  adverse  party 
as  to  his  knowledge  of  facts  of  the  case. 

7.  Witnesses  ^=s>269(l)  —  Cross-examinatioii 
limited  by  examination  In  chief. 

Gross-examination  of  witnesses  is  limited 
to  matters  brought  out  on  the  examination  in 
chief. 

8.  Appeal  and  error  ^s» 1 047(1)  —  Requirino 
witness  to  be  sworn  in  order  to  Identify  books 
produced  pursuant  to  subpoena  duces  tecum 
held  harmless. 

Action  of  court,  in  requiring  witness  on 
whom  subpcena  duces  tecum  had  been  served 
to  be  sworn  merely  for  purpose  of  identifying 
the  books  and  papers  produced,  where  court 
offered  to  give  the  party  producing  the  witness 
time  and  opportunity  to  examine  the  books  aft- 
er the  swearing  of  witness,  held  harmless,  since 
adverse  party  could  not  have  cross-examined 
witness  as  to  matters  not  brought  out  on  ex- 
amination in  chief. 

9.  Trial  «=»90  —  Objeotlon  to  admissibility  of 
ovidenoo  waived  by  failure  to  move  to  strike 
out. 

Where  evidence  admissible  under  general  is- 
sue but  not  under  the  grounds  of  defense  con- 
tained in  statement  thereof  under  Code  1904, 
I  3249,  now  Code  1919,  t  6091,  was  offered  and 
received  without  objection,  plaintiff  by  failure 
to  object  or  move  to  strike  it  out  waived  the 
objection. 

10.  Appeal  and  error  ^=>204(l)— Ob]eotfon  to 
evidence  must  be  made  below. 

Objection  to  admissibility  of  evidence  can- 
not be  made  for  the  first  time  on  writ  of  error. 

• 

11.  Trial  ^s>l56(3)— Demurrer  to  ovidenoo  ad- 
mits truth  of  adversary's  testimony  and  in- 
ferenoes. 

On  demurrer  to  the  evidence,  the  demurrant 
admits  the  truth  of  adversary's  evidence  and 
all  just  inferences  that  can  properly  be  drawn 
therefrom  by  the  jury,  and  waives  all  his  own 
evidence  which  conflicts  with  that  of  his  adver- 
sary or  which  has  been  impeached  and  infer- 
ences from  his  own  evidence  though  not  in  con- 
flict with  his  adversary's,  which  does  not  nec- 
essarily result  therefrom. 


12.  Trial  ^=3>I56(3)— Domurrer  admits  oredi- 
bllity  of  witnesses. 

Demurrer  to  evidence  admits  the  credibility 
of  demurree's  witnesses. 

13.  Trial  ^=»  1 56 (3)— Court  mast  adopt  Infor- 
onoes  most  favorable  to  domurree. 

On  demurrer  to  evidence,  if  several  infer- 
ences may  be  drawn  from  the  evidence,  differ- 
ing in  degrees  of  probability,  the  court  must 
adopt  those  most  favorable  to  the  demurree 
provided  they  are  not  forced,  strained,  or  man- 
ifestly repugnant  to  reason. 

14.  Trial  ^=>I56(3)  —  Court  on  demurrer  to 
evidonoe  not  required  to  accept  as  true  that 
which  it  knows  to  be  untnie. 

On  demurrer  to  the  evidence,  the  court  is 
not  obliged  to  accept  as  true  what  it  knows 


judicially  to  be  nntme,  nor  what  in  the  na- 
ture of  things  could  not  have  occurred  in  the 
manner  and  under  the  circumstances  mention- 
ed, nor  what  is  not  susceptible  of  proof. 

15.  Trial  ($=» (41— Credibility  of  testimony  was 
for  the  Jury. 

The  credibility  of  the  testimony,  though  un- 
disputed, was  for  the  jury. 

re.  Corporations  ^=9432(12)  —  Evidence  svs- 
talning  flndlng  of  authority  of  oorporate 
agent  to  sell  stock. 

Jury  might  well  have  believed  that  the  sale 
of  stock  by  general  sales  manager  who  had  no 
superior  in  the  sales  department  of  the  stock 
of  a  corporation  was  binding  on  the  corpora- 
tion. 

17.  Corporations  ^=:»426(  10)— Corporation  ao- 
cepting  benefit  of  contract  It  bound  by  rep- 
resentations of  agent. 

If  corporation  accepted  the  benefits  of  con- 
tract entered  into  by  its  agent,  it  would  be 
bound  by  the  representations  of  agent,  though 
unauthorized,  made  in  procuring  contract. 

18.  Bills  and  notes  ^=s>34 1— President  of  oor- 
poration  not  bona  fide  holder  of  note  fraud- 
ulently prooured  by  it. 

If  notes  fraudulently  procured  by  corpora- 
tion are  transferred  to  president  of  corpora- 
tion, the  president  could  not  set  up  defense  of 
a  bona  fide  holder  in  due  course. 

19.  Bills  and  notes  «=s>537 (6)— Whether  trans- 
feree took  notes  with  knowledge  of  fraud  held 
for  Jury. 

In  action  by  president  of  corporation  on 
notes  executed  by  purchaser  of  corporate  stock 
to  corporation's  sales  manager  who  sold  the 
stock  and  who  transferred  notes  to  corpora- 
tion's president,  question  of  whether  the  presi- 
dent sustained  the  burden  of  proving,  under 
Negotiable  Instruments  Act,  i  69,  now  Code 
1919,  I  6621,  that  he  obtained  the  notes  under 
circumstances  which  created  no  presumption 
that  he  knew  the  facts  which  impeached  their 
validity,  held  for  the  jury. 

20.  Appeal  and  error  ^=s>ll75(5)— Court  will 
enter  final  Judgment  where  facts  before  It  are 
suflloient. 

Under  Code  1919,  S  6365,  the  appellate 
court  on  reversing  judgment  of  writ  of  error 
will  enter  a  final  judgment,  where  the  facts 
before  the  court  are  such  as  to  enable  the  court 
to  so  do. 

Error  to  Circuit  Court,  Culpeper  County. 

Proceeding  by  J.  Preston  Carson  against  El 
P.  Duncan.  Judgmeit  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

Hiden  &  Bickers  and  S.  M.  Nottingham,  all 
of  Culpeper,  for  plain tlCF  In  error. 

F.  T.  Sutton,  Jr.,  and  J.  Kent  Rawley,  both 
of  Richmond,  for  defendant  in  error. 

BURKS,  J.  This  was  a  proceeding  by  mo- 
tion for  a  Judgment  on  three  negotiable  notes 
aggregating  $6,000,  made  by  E.  P.  Duncan 
and  held  by  J.  Preston  Carson.  The  notes 
were   not    paid    at   maturity,    and   Carson 
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brought  this  motion  and  obtained  the  Judg- 
ment to  which  this  writ  of  error  was 
awarded. 

At  the  hearing  the  plaintiff  called  upon  the 
defendant  for  a  statement  of  his  grounds  of 
defense*  which  were  furnished  In  writing. 
Two  days  later  the  defendant  filed  a  special 
plea,  setting  up  the  breach  of  the  collateral 
agreement  hereinafter  set  forth  for  the  re- 
purchase of  the  stock  at  an  advance,  within 
eleven  months.  This  plea  does  not  allege 
that  any  of  the  statements  made  to  the  de- 
fendant as  to.  the  value  of  the  stock  were 
false.  The  allegation  of  the  plea  is,  "and  at 
the  same  time  made  various  statements  as 
to  value  of  said  stock  to  your  defendant." 
Neither  does  the  plea  allege  any  promise 
made  by  the  corporation.  After  setting  forth 
various  facts,  the  plea  concludes  that  by  rea- 
son of  the  failure  of  Marion  Allen,  fiscal 
agent  of  the  corporation,  and  of  Seals,  to 
keep  their  various  promises  and  agreements, 
"he  has  suffered  damage  to  the  extent  of 
$6,125,  which  remains  due  and  unpaid.  There 
is  no  allegation  anywhere  in  the  plea  that 
the  defendant  did  not  sign  the  notes,  or  that 
they  were  read  to  him  differently  from  what 
they  state  on  their  face,  or  that  they  were 
payable  at  12  instead  of  6  months.  There 
is  no  allegation  of  fraud  in  the  factum  of  the 
notes,  but  simply  that  they  were  procured 
by  false  representations  of  ag^its  of  the  com- 
pany. 

At  the  July  term  of  the  court,  after  the 
verdict  of  the  Jury  had  been  rendered,  and 
while  the  case  was  being  argued  on  the  de- 
murrer of  the  plaintiff  tp  the  defendant's 
evidence,  the  court  entered  a  nunc  pro  tunc 
order  showing  that  the  general  issue  had  been 
pleaded  orally  at  the  previous  April  term  ot 
the  court.  The  parties  went  to  trial  on  the 
issues  made  by  these  pleadings. 

[1,  2]  There  is  in  strictness  no  such  plead- 
ing as  a  general  issue  to  a  notice,  but  the 
courts  accept  it  as  a  general  denial  of  the 
plaintiff's  claim  set  up  in  the  notice,  and, 
like  other  general  issues,  it  may  be  pleaded 
orally;  but  all  other  defenses  must  be  set 
up  in  writing.  Such  other  defenses  to  a  mo- 
tion may  be  set  up  by  a  mere  statement  of 
the  grounds  of  defense  in  writing.  Preston 
V.  Salem  Imp.  Co.,  91  Va.  583,  22  S.  B.  486,  1 
Va.  Law  Reg.  447,  and  note.  The  procedure 
is  viewed  with  great  liberality.  When  the 
grounds  of  defense  have  been  set  up  in  writ- 
ing, without  formal  plea,  the  parties  are  gen- 
erally deemed  to  be  at  issue  upon  the  grounds 
so  stated,  without  the  necessity  for  a  replica- 
tion, or  other  pleading. 

[3]'  The  filing  of  the  special  plea  was  not 
a  waiver  of  other  grounds  of  defense,  as 
claimed  by  the  plaintiff,  for  a  defendant  may 
plead  as  many  several  matters  of  law  or  fact 
as  he  may  think  necessary,  and  he  is  not  re- 
quired to  file  all  of  his  pleas  In  bar  at  the 
same  time.    Section  3264,  Code  1904. 

Section  3211  of  the  Code  of  1904,  under 


which  this  proceeding  was  bad,  reauires  that 
the  notice  shall  be  returned  to  the  clerk's  of- 
fice within  five  days  after  service,  but  it  does 
not  require  the  clerk  to  indorse  on  the  notice 
the  date  of  filing.  A  motion  was  made  to 
dismiss  this  action  on  the  ground  that  the  no- 
tice was  not  returned  to  the  clerk's  office 
within  such  five  days.  The  deputy  sheriff  who 
served  the  notice  was  examined  as  a  wit- 
ness in  the  case,  and  the  trial  judge  was  of 
opinion  that  it  sufficiently  appeared  that  the 
notice  had  been  duly  returned,  and  hence 
overruled  the  motion.  It  would  serve  no  use- 
ful purpose  to  recite  the  testimony,  but  we 
are  of  opinion  that  there  was  no  error  in  his 
ruling.  New  River  Min.  Co.  v.  Roanoke  C.  & 
O.  Co.,  110  Fed.  343,  49  O.  C.  A.  78 ;  Burks' 
PI.  &  Pr.  §  96. 

The  parties  then  proceeded  to  trial  of  the 
case  on  its  merits.  The  plaintiff  offered  in 
evidence  the  notes  in  controversy  and  rested 
his  case.  Thereupon,  the  defendant  offered 
evidence  in  support  of  Ills'  defense,  and  the 
plaintiff  offered  evidence  in  rebuttal.  After, 
all  the  evidence  was  in,  the  plaintiff  demur- 
red  to  the  defendant's  evidence,  and  the  trial 
court  sustained  the  demurrer  and  entered  the 
judgment  complained  of.  The  case  made  by 
the  demurrer  to  the  evidence  is  as  followsi 
E.  P.  Duncan  is  a  farmer  residing  in  Culpep- 
er  county,  Va.,  and  is  worth  upwards  of  a 
hundred  thousand  dollars.  For  ten  years  he 
had  been  a  director  in  a  local  national  bank. 
In  September,  1917,  Marion  Allen  was  the  fis- 
cal agent  and  general  manager  of  sales  of  the 
stock  of  the  Carson  Manufacturing  Corpora- 
tion, which  was  engaged  In  the  manufacture 
and  sale  of  "kickless"  cranks  for  motor  vehi- 
cles. In  these  capacities  he  dealt  with 
Duncan  in  the  transactions  hereinafter  set 
forth.  On  September  5,  1917,  Marion  Allen, 
in  company  with  Pope  Seals,  who  was  a  sub- 
ordinate employed  by  him,  went  to  the  house 
of  Duncan  in  Culpeper  coimty  to  sell  him 
stock  in  the  Carson  Manufacturing  Cor- 
poration. Duncan,  who  is  the  only  witness 
examined  in  his  behalf  on  this  subject,  de- 
scribes what  took  place  there  at  the  time  as 
follows: 

''Q.  What  statements,  if  any,  were  made  to 
you  by  Allen  and  Seals  which  indnced  you  to 
execute  and  delivelr  said  notes  which  are  in 
action? 

"The  Witness:  They  came  over  to  my  house, 
and  they  were  there,  I  suppose,  two  or  three 
hours.  I  told  them  time  and  again  that  I  had 
no  money  to  take  no  notes  or  to  buy  any  stock. 
They  finally  told  me  that  if  I  would  take  this 
stock  the  company  would  give  me  eleven 
months,  or  they  would  discount  the — take  the — 
would  give  me  $5,625  or  $5,650,  I  have  forgot- 
ten which,  for  the  stock,  In  order  to  take  up 
the  notes  with.  The  notes  were  given  for 
twelve  months.  And  I  then  took  the  stock.  I 
think  the  notes  were  given  for  twelve  months, 
were  they  not? 

"This  Court:  Just  answer  the  question  ac- 
cording to  your  recollection. 
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"The  Witness:  That  is  my  recollectioxi,  that 
they  were  giyen  for  twelve  months." 

On  further  examination  he  testified  that  he 
could  not  read  writing  without  his  glasses, 
and  that  the  notes  In  suit  were  made  out  by 
Allen  and  were  read  to  him  by  Allen  as  pay- 
able twelve  months  after  date;  that  he  also 
signed,  without  reading,  an  application  for 
the  purchasn  of  250  shares  of  stock  in  said 
company ;  that  Alien  gave  him  a  receipt  for 
$5,000;  that  there  was  indorsed  on  the  re- 
ceipt an  agreement  to  repurchase  the  stock 
at  $5,625;  and  that  he  received  from  the 
company  a  certificate  for  the  250  shares  of 
stock.  All  of  these  papers  were  filed  as  parts 
of  the  record.  The  application  for  the  stock 
stated: 

''I  agree  that  no  promise  jot  statement  made 
by  the  agent  taking  this  application  or  any  oth- 
er person  shall  be  binding  beyond  the  printed 
terms  of  this  application." 

The  Indorsement  on  the  receipt  waa  as  fol- 
lows: 

"We  hereby  agree  and  bind  ourselves  to  pay 
B.  P.  Duncan  $5,625.00  in  cash  for  250  shares 
of  Capital  Stock  of  Carson  Mfg.  Corp.  within 
eleven  (11)  months  from  date,  if  he  so  de- 
sires." 

This  agreement  was  dated  "9/5/17,"  and 
was  signed,  "Marion  Allen,  Genl.  Mgr.  of 
Sales.    Pope  Seals." 

Neither  Duncan  nor  any  other  witness 
testified  to  any  representation  whatever 
made  to  Duncan  by  either  Allen  or  Seals  as 
to  the  value  of  the  stock  sold.  No  Inquiry 
seems  to  have  been  made  by  Duncan  on  the 
subject,  nor  any  Information  given  by  Allen, 
Seals,  or  any  one  else.  The  record  is  simply 
silent  on  that  subject  Allen,  however,  does 
testify  that  at  the  time  of  the  sale  to  Dun- 
can the  stock  was  worth  $20  per  share. 

A  number  of  subordinate  questions  of  In- 
terest were  raised  and  discussed,  both  orally 
and  In  the  briefs,  but  it  will  be  necessary  to 
decide  only  a  few  of  them.  A  subpoena  duces 
tecum  was  issued  for  the  plaintiff,  J.  P.  Car- 
son, as  president  of  the  Carson  Manufactur- 
ing Corporation,  to  produce  certain  books 
and  papers  of  the  company,  and  in  the 
same  subpoena  he  was  summoned  to  tes- 
tify on  behalf  of  the '  defendant  This 
was  In  conformity  with  the  usual  practice  in 
this  state.  In  resi>onse  to  the  subpoena,  Car- 
son appeared  with  the  books  and  papers. 
The  defendant  asked  liberty  to  examine  the 
books  and  papers,  but  objection  was  made 
unless  Carson  was  first  sworn  as  a  witness, 
and  the  objection  was  sustained,  and  this  rul- 
ing of  the  trial  court  is  assigned  as  error. 
When  the  objection  was  sustained,  the  trial 
Judge  stated  to  counsel  for  the  defendant 
that— 

"After  the  witness  is  sworn,  and  the  books 
are  produced  by  the  witness,  they  will  have  an 
opportunity  to  examine  them  and  decide  wheth- 
er or  not  they  choose  to  put  them  in." 


{4-S]  If  when  the  books  and  papers  were 
produced  they  were  admitted  by  the  plalntUT 
to  be  the  books  and  papers  called  for  by  the 
subpoena,  then  there  was  no  occasion  to 
s^ear  the  witness  to  Identify  them ;  but  If 
the  admission  was  not  made.  It  was  neces- 
sary in  some  way  to  Identify  them.  This 
might  have  been  done  by  swearing  the  wit- 
ness who  produced  the  books,  or  any  other 
witness  who  knew  the  facts.  The  subpoena 
duces  tecum  usually  also  contains  the  ad  tes- 
tificandum clause,  but  this  is  not  at  all  neces- 
sary. The  two  clauses  have  separate  and 
distinct  objects,  and  either  may  be  enforced 
without  the  other;  and,  even  where  both 
clauses  are  contained  In  the  same  subpoena, 
it  is  not  necessary  for  the  party  suing  out 
the  writ  to  avail  himself  of  both  objects.  If 
It  were,  a  designing  party  might  place  the 
books  in  the  custody  of  a  hostile  Indlvldnal 
for  the  purpose  of  compelling  the  opposite 
party  to  call  him  as  his  own  witness.  It 
does  not  follow  that  because  a  witness  is 
sworn  simply  to  identify  books,  he  is  called 
to  give  evidence  generally  in  the  cause.  Sum- 
mers T.  Mosely,  2  Cr.  &  M.  447;  Perry  v. 
Gibson,  1  A.  &  E:  48;  Chamberlayne  on  Ev. 
t  8615 ;  8  Wigmore  on  Ev.  |  2200 ;  Jones  on 
Bv.  I  802.  In  Wilson  v.  United  States,  221 
U.  S.  861,  81  Sup.  Ct  688,  65  L.  Ed.  771,  it 
was  held  that  the  ad  testificandum  clause 
was  not  essential  to  the  validity  of  a  sub- 
poenn  duces  tecum  and  that  where  the  sub- 
poena also  contained  the  ad  testificandum 
clause  it  was  not  necessary  to  have  the  party 
producing  the  books  sworn  as  a  witness,  bi^t 
that  they  might  be  proved  by  others.  But 
the  swearing  of  Carson,  in  the  case  at  bar, 
simply  for  the  purpose  of  identifying  the 
books,  BO  that  they  might  be  used  as  evidence, 
would  not  have  made  him  the  defendant's 
witness  for  the  purpose  of  general  cross-ex- 
amination as  to  his  knowledge  of  the  facta 
of  the  case.  Even  under  the  English  rule, 
where  the  right  of  cross-examination  extends 
far  oeyond  what  is  allowed  by  us,  a  witness 
called  to  produce  a  document  to  be  identified 
or  proved  by  another  witness  is  not  subject 
to  cross-examination  by  the  opposing  party. 
Jones  on  Bv.  |  802.  Under  what  is  termed 
the  American  rule,  which  prevails  in  this 
state,  the  cross-examination  of  witnesses  is 
limited  to  matters  brought  out  on  the  exam- 
ination in  chief.  Wills  v.  Russell,  100  U.  S. 
621,  625,  25  L.  Ed.  607 ;  Miller  v.  Miller,  92 
Va.  510,  516,  23  S.  E.  891 ;  Jones  on  Ev.  |  820. 
If,  th^efore,  Carson  had  been  sworn  simply 
to  Identify  the  books,  he  could  not  have  been 
properly  cross-examined  as  to  any  other,  mat- 
ter.  He  would  not  have  been  thereby  made 
the  witness  of  the  defendant  except  for  the 
purpose  of  proving  the  books.  In  view  of 
the  limited  extent  of  the  cross-examination, 
and  as  the  trial  court  offered  to  give  counsel 
for  the  defendant  time  and  opportuntiy  to 
examine  the  books  after  the  swearing  of  Car^ 
son,  the  defendant  could  not  have  been  hurt 
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by  Uie  rtiling  requiring  Carson  to  be  sworn. 
and  the  ruling  was  harmless  error. 

The  effect  of  failure  to  introduce  the  books 
after  examining  them  presents  a  question  up- 
on which  the  authorities  are  in  conflict,  but 
which  need  not  be  here  considered  because 
the  books  were  not  examined  by  the  defend* 
ant. 

It  has  been  argued  before  us  that  the  mis- 
reading of  the  time  of  payment  of  the  notes 
to  Duncan  by  Allen  constUuted  fraud  in  the 
execution  of  the  notes  rendering  them  void 
in  the  hands  of  every  holder,  whether  in 
due  course  or  not,  and  that  therefore  Dun- 
can is  not  bound  for  their  payment;  but  it 
is  objected  that  no  such  issue  was  within  the 
pleadings. 

[9, 1 0]  The  defendant  was  called  upon  for, 
and  stated,  his  grounds  of  defense  under  the 
provisions  of  section  8249  of  Code  1904,  now 
section  6091  of  Code  1919.  The  object  and 
effect  of  this  section  was  to  limit  the  scope 
and  operation  of  the  general  issue,  and  to 
confine  the  introduction  of  evidence  to  the 
particular  defenses  disclosed  by  the  state- 
ment Deters  v.  Knights  of  Honor,  98  Va. 
201,  85  S.  B.  356.  The  statute,  however,  was 
not  enacted  to  punish  the  defendant,  but  to 
protect  the  plaintiff  against  surprise  at  the 
trial,  and  hence  its  provisions  may  be  waiv- 
ed by  the  plaintiff  if  he  chooses  to  do  so. 
City  Gas  Co.  v.  Poudre,  113  Va.  224,  74  S.  H. 
158.  If  evidence  admissible  under  the  gener- 
al issue,  but  not  under  the  grounds  of  de- 
fense, is  offered  and  received  without  objec- 
tion, and  there  is  no  motion  to  strike  it  out, 
objection  to  its  admissibility  is  thereby  waiv« 
ed,  and  it  may  be  considered  by  the  Jury. 
Cbjectlon  to  its  admissibility  cannot  be  made 
for  the  first  time  in  this  court.  In  the  case 
at  bar,  the  so-called  general  issue  put  in  issue 
the  liability  of  the  defendant  on  the  notes  in 
suit,  and  evidence  of  the  fraud  alleged  to 
have  been  perpetrated  on  the  defendant  by 
misreading  the  notes  to  him  was  admissible 
thereunder,  as  there  was  no  objection  there- 
to when  it  was  offered,  nor  any  motion  made 
thereafter  to  strike  it  out  Nor  was  it  men- 
tioned in  the  statement  on  the  grounds  of  de- 
murrer. It  was  proper,  therefore,  toi  the 
court  to  consider  it  on  the  demurrer  to  the 
evidence. 

[11-14]  Before  reverting  to  the  testimony 
of  the  defendant,  it  is  necessary,  in  view  of 
the  argument  of  counsel,  to  restate  some  of 
the  familiar  law  applicable  to  demurrers  to 
the  evidence.  On  a  demurrer  to  the  evidence, 
the  demurrant  is  considered  as  admitting  the 
truth  of  all  his  adversary's  evidence  and  all 
Just  inferences  that  can  be  properly  drawn 
therefrom  by  the  Jury,  and  as  waiving  all 
his  own  evidence  which  conflicts  with  that 
of  his  adversary,  or  which  has  been  impeach- 
ed, and  all  inferences  from  his  own  evidence 
(although  not  in  conflict  with  his  adversary's) 
which  do  not  necessarily  result  therefrom. 
This  admission  embraces  the  credibility  of 
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the  demuitee's  witnesses  and  the  existoice  of 
all  facts  which  demurree^s  evidence  (which 
includes  testimony)  conduces  to  prove,  or 
which  may  be  reasonably  inferred  from  his 
whole  evidence,  direct  and  circumstantial; 
and,  if  several  inferences  may  be  drawn 
from  that  evidence,  differing  in  degrees  of 
probability,  the  court  must  adopt  those  most 
favorable  to  the  demurree,  provided  they  be 
not  forced,  strained,  or  manifestly  repug- 
nant to  reason.  The  court,  however,  is  not 
obliged  to  accept  as  true  what  it  knows  Ju- 
dicially to  be  untrue,  nor  what  in  the  nature 
of  things  could  not  have  occurred  in  the  man- 
ner and  under  the  circumstances  mentioned, 
nor  what  is  not  susceptible  of  proof.  Homer 
V.  Speed,  2  Pat  &  H.  616 ;  Mangum  v.  Nor- 
folk &  W.  R.  Co.,  125  Va. ,  99  S.  E.  686, 

5  A.  L.  R.  846;  Burks'  PI.  ft  Pr.  i  261,  and 
cases  dted;  Tatt  v.  Slaughter,  5  Grat  (46 
Va.)  884. 

The  evidence  for  the  defendant  proved,  or 
conduced  to  prove,  the  following  facts,  which 
must  be  accepted  as  facts  for  the  purposes 
of  this  case,  under  the  rule  obtaining  on  a 
demurrer  to  the  evidence:  The  agents  of  the 
company  who  sold  the  stock  to  Duncan  told 
him,  if  he  would  subscribe  for  $5,000  of  the 
stock,  the  company  would  give  him  the  re- 
purchase agreement  hereinbefore  set  forth, 
by  which  the  stock  was  to  be  repurchased 
within  eleven  months  from  that  time  at  $5,- 
625,  and  would  take  his  notes  for  the  stock 
payable  at  twelve  months  after  date;  that 
he  thereupon  agreed  to  take  the  stock  upon 
these  tcirms,  but  that  he  could  not  read  with- 
out his  glasses,  and  the  agents  undertook  tx> 
fill  the  blanks  in  the  notes  in  suit  in  accord- 
ance with  the  agreement,  and  then  read  than 
to  him  as  payable  twelve  months  after  date, 
and  be  thereupon  signed  them,  supposing 
them  to  be  payable  twelve  months  after  date. 

The  difference  in  the  due  date  of  the  notes 
was  a  very  material  departure  from  the 
agreement  actually  made,  as,  under  the  lat- 
ter, Duncan's  notes  would  not  mature  until 
one  month  after  the  expiration  of  his  right 
to  demand  the  repurchase;  whereas,  if  the 
notes  were  payable  six  months  after  date, 
they  would  mature  five  months  before  he 
could  demand  the  repurchase. 

Whether,  upon  these  facts,  the  notes  in  suit 
are  void  or  voidable  presents  a  question  ui>on 
which  the  authorities  are  in  conflict  (Bishop 
on  Contracts  CSd.  1887]  K  645-649 ;  8  Corpus 
Juris,  790;  C!lark  on  Ckmtracts  [2d  Ed.]  197; 
14  Am.  A,  Eng.  find.  Law  {2d  Ed.]  157; 
Biddeford  Nat  Bk.  v.  Hill,  102  Me  346,  66 
AU.  721,  120  Am.  St  Rep.  499;  Griflaths  v. 
KeUogg,  89  Wis.  290,  20  Am.  Rep.  48,  and 
cases  dted;  Briggs  v.  Bwart,  51  Mo.  245, 
11  Am.  Rep.  445;  Walker  v.  Sbert,  29  Wis. 
194,  9  Am.  Rep.  548;  Wiliiams  v.  Hamilton, 
104  Iowa,  423,  73  N.  W.  1029,  65  Am.  St  Repi 
475 ; .  El  Dorado  Jewelry  Co.  v.  Darnell,  135 
Iowa,  655,  118  N.  W.  844,  124  Am.  St  Rep. 
309,  and  notes,  contra;   cases  dted  in  notes 
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Bishop  on  Contracts,  |  649;  Clark  on  Con- 
tracts [2d  Ed.]  234 :  6  B.  C.  U  52 ;  14  Am. 
&  Eng.  Ency.  L.  [2d  Ed.]  157),  but  which  it 
Is  unnecessary  for  us  to  decide  because,  even 
if  the  notes  are  only  voidable,  we  are  of  opin- 
ion that  Carson  cannot  recover  on  them. 

In  Piedmont  Bank  v.  Hatcher,  94  Va.  229, 
26  S.  E.  505,  it  was  held  that,  if  the  maker  of 
a  negotiable  note,  or  other  party  primarily 
bound  for  its  payment,  or  bound  by  the  origi- 
nal consideration,  proves  that  it  was  obtained 
by  fraud  or  illegality  in  its  Inception,  or  if  the 
circumstances  raise  a  strong  suspicion  of 
fraud  or  illegality,  the  holder  of  the  note 
must  show  that  he  obtained  it  bona  fide  for 
value  in  the  usual  course  of  business,  before 
maturity,  and  under  circumstances  which  cre- 
ate no  presumption  that  he  knew  of  the  facts 
which  impeached  its  validity. 

The  case  cited  arose  before  the  adoption 
of  the  Negotiable  Instruments  Act  (Laws 
1898,  c.  866),  which  went  into  effect  July  1, 
1898.  But  the  decision  is  in  accord  wth  sec- 
tion 59  of  that  act,  now  section  5621  of  the 
Code  (1919),  which  declares: 

"Every  holder  is  deemed  prima  fade  to  be  a 
holder  in  due  course,  but  when  it  is  shown  that 
the  title  of  any  person  who  has  negotiated  the 
instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person 
under  whom  he  claims,  acquired  the  title  as  a 
holder  in  due  course.  But  the  last-mentioned 
rule  does  not  apply  in  favor  of  the  party  who 
became  bound  on  the  instrument  prior  to  the 
acquisition  of  said  defective  title.'* 

Duncan  testified  positively  that  bis  notes 
were  to  run  tw^ve  months,  that  they  were 
filled  in  by  the  agents  and  read  to  him  as 
twelve  months,  when  in  fact  they  were  made 
payable  at  six  months. 

[16]  It  is  objected  that  Duncan's  special 
plea,  sworn  to  by  him,  admits  that  the  notes 
were  payable  at  six  months,  and  that  In 
view  of  the  conflict  between  the  statements 
of  the  plea  and  his  testimony  he  should  be 
held  to  the  statement  In  his  plea.  But  it 
must  be  borne  in  mind  that  the  plea  was 
prepared  by  counsel,  and  it  was  for  the  Jury 
to  determine  which  was  correct,  and  if  the 
Jury,  making  inferences  most  favorable  to 
the  defendant,  might  have  found  in  favor  of 
the  testimony  of  Duncan,  it  was  the  duty  of 
the  trial  court,  on  the  demurrer  to  the  evi- 
dence, to  have  so  decided.  It  must  be  accept- 
ed, therefore,  that  at  least  fraud  In  the  pro- 
curement of  tlie  contract  was  established  by 
the  testimony  of  Duncan.  This  threw  upon 
Carson  the  burden  of  showing  that  "he  or 
some  person  under  whom  he  claims  acquired 
the  title  as  a  holder  in  due  course."  This  he 
attempted  to  do  by  his  own  testimony  and 
that  of  Allen,  the  agent  who  made  the  sale. 
The  credibility  of  this  testimony,  though  un- 
disputed, was  for  the  Jury.  Joy  v.  Diefen- 
dorf,  130  N.  Y.  6,  28  N.  B.  602,  27  Am.  St 
Bep.  484.  Allen's  account  of  this  part  of  the 
transaction  is  that  he  was  connected  with 


the  company  from  its  organization  as  its 
fiscal  agent  and  general  manager  of  sales  of 
its  stock;  that  he  had  no  superior  in  this 
department,  not  even  the  president  of  the 
company,  but  that  he  was  himself  **the  supe- 
rior in  the  department  of  sales*';  that  before 
making  the  sale  to  Duncan  he  was  assured  by 
the  cashier  of  one  of  the  national  banks  in 
Culpeper  that  he  felt  no  hesitancy  in  saying 
that  his  finance  committee  would  discount 
Duncan's  notes  for  at  least  $5,000;  he  also 
had  the  same  Verbal  assurance  from  the 
cashier  of  another  bank;  that  after  making 
the  sale  to  Duncan  he  applied  to  the  two 
banks  to  discount  the  notes  of  Duncan,  but 
each  refused  solely  on  the  ground  that  they 
had  already  discounted  his  paper  to  their 
limit;  that  he  was  personally  able  to  pay  the 
$5,000  himself,  but  wished  to  get  the  money 
on  the  notes  and  turn  the  cash  in  to  the  com- 
pany, and  applied  to  one  man  in  Rictimond 
to  take  them,  but  he  had  been  unable  to  do  so 
because  he  could  not  furnish  the  cash,  but 
only  a  time  certificate  of  deposit;  that  Car- 
son, the  plaintiff  in  the  case,  was  the  presi- 
dent of  the  company,  and  tliat  he  and  Carson 
had  a  suite  of  ofQces  in  a  building  in  the  city 
of  Blchmond;  that  the  company  had  oflices 
and  he  had  a  private  otfice  in  connecticHi  with 
the  suite;  that  he  had  no  authority  to  execute 
the  contract  of  repurchase  on  behalf  of  the 
company,  and  did  not  execute  on  its  behalf, 
but  on  behalf  of  himself;  that,  while  he  had 
made  a  number  of  these  contracts  of  repur- 
chase, the  contract  in  suit  was  the  only  one 
to  which  he  signed  his  name  as  general  man- 
ager of  sales;  that,  having  made  the  sale,  he 
had  either  to  turn  in  the  money  to  the  treas- 
ury for  the  stock,  or  else  replace  the  stock  in 
the  treasury  of  the  company ;  that  not  desir- 
ing to  advance  the  cash  hims^f  he  applied 
to  Carson  to  sell  him  250  shares  of  stock  in 
exchange  for  Duncan's  notes.  At  the  time 
he  made  the  offer  he  showed  to  Carson  a  let- 
ter from  the  cashier  of  the  Culpeper  National 
Bank  as  to  Duncan's  worth,  and  that  Carson 
gave  him  the  250  shares  of  stock  in  exchange 
for  the  Duncan  notes,  and  that  he  returned 
the  250  shares  of  stock  to  the  treasurer  of 
the  company,  thereby  making  the  company  . 
whola  He  says  that  he  does  not  think  he 
told  Carson  anything  about  his  habit  of  mak- 
ing repurchase  agreonents,  and  that  Carson 
knew  nothing  about  such  agreements  as  they 
were  individual  matters,  and  he  had  nothing 
to  do  with  them.  He  appears  to  have  had 
oitire  control  of  the  sales  with  authority  to 
direct  when  stock  should  be  issued,  and  he 
testifies: 

"I  authorized  the  secretary  of  the  company 
to  issue  the  stock  and  forward  it  to  Mr.  Dun- 
can, which  was  done.  Then  after  I  could  not 
convert  the  notes  into  cash  and  the  stock  had 
been  issued  from  the  treasury,  after  I  could  not 
convert  these  notes  into  cash,  and  not  feeling 
disposed  to  put  up  the  cash  myself,  I  sold  the 
notes  to  Mr.  Carson  in  order  to  reimburse  the 
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treasury  of  tbe  Oiirson  Mannfacttiring  Com- 
pany in  the  tranRuetion/'  and  that  Carson  turn- 
ed the  stork  t>ver  to  him  which  he  replaced  in 
the  treasury  of  the  corporation. 

'Ilie  certiiicate  of  stock  whidi  was  issued 
to  Duncan  was  signed  by  Carson  as  president 
of  the  company.  Carson  testifies  that  he 
sold  the  stock  to  Allen  after  seeing  the  letter 
from  the  cashier  of  the  Culpeper  National 
Bank  and  the  application  of  Duncan  for  the 
purchase  of  tjie  stock  and  that  he  bad  no 
knowledge  of  the  repurchase  agreement  or 
of  any  matter  affecting  the  validity  of  the 
notes. 

[1 6, 1 7]  As  Allen  was  the  general  sales 
manager  of  the  stock  of  the  company  and 
had  no  superior  in  the  department  of  sales, 
the  Jury  might  well  have  believed  that  the 
sale  to  Duncan  on  time  was  binding  on  the 
company.  If  so,  Duncan  had  the  right  to  set 
up  the  defense  growing  out  of  the  repurchase 
agreem^it.  If  the  company  accepted  the 
benefit  of  the  contract,  it  was  also  bound  by 
the  representations  of  its  agent,  although  un- 
authorized. Owens  V.  Boyd  Land  Co.,  95  Va. 
560.  28  S.  E.  950. 

[18]  It  was  also  the  duty  of  Carson,  as 
president  of  the  company,  when  he  signed  the 
certificate  of  stock  to  Duncan,  to  know  tbat 
the  conditions  had  been  complied  with  which 
authorized  the  issue  pf  the  stock,  and,  if  he 
failed  to  do  so,  he  was  negligent  If  Allen 
had  no  authority  to  sell  except  for  cash,  then 
when  he  foimd  he  could  not  perfect  the  trans- 
action he  should  have  disclosed  the  facts  to 
the  oflGlcers  of  the  company,  notified  Duncan, 
and  asked  a  return  of  the  stock  upon  the  sur- 
render of  his  notes.  In  selling  the  stock  he 
was  acting  as  agent  for  the  company,  and 
he,  of  course,  knew  if  the  notes  were  turned 
in  to  the  company  and  the  company  was  the 
holder  of  them,  Duncan  could  set  up  in  a 
suit  brought  by  the  company  the  breach  of 
the  collateral  agreement  set  forth  in  the  spe- 
cial plea.  When  the  stock  certificate  was  is- 
sued to  Duncan,  the  company  had  the  right 
to  demand  the  surxender  of  the  notes  given 
by  Duncan  for  the  stock,  and  the  Jury  might 
well  have  believed  that  the  transaction  be- 
tween Allen  and  Carson  stood  on  no  higher 
footing  than  if  the  notes  of  Duncan  had  been 
transferred  to  Carson  by  the  company.  If 
the  Jury  might  have  so  foimd,  the  trial  court, 
on  the  demurrer  to  the  evidence,  should  have 
so  decided.  If  the  notes  had  been  transferred 
to  Carson  by  the  company,  he  could  not  have 
set  up  the  defense  of  a  bona  fide  holder  in 
due  course,  as  he  was  the  president  of  the 
company.  McCarty  v.  Kepreta,  24  N.  D.  395, 
139  N.  W.  992.  48  L.  R.  A.  (N.  S.)  76,  Ann. 
Cas.  1915A,  834;  Caraker  v.  Hicks,  9  Ga.  App. 
493,  71  S.  B.  765 ;  Hardin  v.  Dale,  45  Okl.  694, 
146  Pac.  717,  U  R.  A.  1915D,  1099;  Moss, 
Banks  and  Banking,  1 137. 

[16]  Upon  the  evidence  in  this  cause,  the 
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Jury  might  have  well  beUeved  that  Carson 
did  not  obtain  the  notes  "under  circumstances 
which  created  no  presumption  that  he  knew 
the  facta,  which  imi)eached  their  validity,** 
and  that  he  had  not  borne  the  burden  thrown 
upon  him  by  the  statute. 

There  was  a  verdict  in  favor  of  Duncan 
against  Carson  for  $362.50,  in  the  event  the 
demurrer  to  the  evidence  should  be  over- 
ruled; but  there  was  no  evidence  to  sustain 
It,  and  it  will  be  set  aside.  Upon,  entry  of  the 
final  Judgment  in  this  court,  Carson,  the  de- 
fendant in  error,  will  be  entitled  to  demand 
of  and  recover  from  Duncan,  the  plaintiff  in 
error,  possession  of  the  certificate  for  250 
shares  of  stock  of  the  Carscm  Manufacturing' 
Corporation. 

It  is  unnecessary  to  discuss  other  assign- 
ments of  error. 

[20]  For  the  reasons  stated,  we  are  of 
opinion  that  the  trial  court  erred  in  sustain- 
ing the  demurrer  of  the  defendant  in  error  to 
the  evidence  of  the  plaintiff  in  error,  and  for 
this  reason  its  Judgment  must  be  reversed 
and  the  verdict  of  the  Jury  will  be  set  aside ; 
and,  as  the  facts  before  this  court  "are  such 
as  to  enable  it  to  attain  the  ends  of  Justice," 
it  will,  in  pursuance  of  section  6366  of  the 
Code,  enter  a  final  Judgment  in  favor  of  the 
plaintiff  in  error,  and  for  his  costs  in  this 
court  and  also  in  the  circuit  court 

Reversed. 


(86  W.  Va.  533) 

STATE  6X  rel.  LORENTZ  v.  PIER80N,  May- 
or, et  al.    (No.  4112.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

July  S,  1920.) 

(SyllahuM  by  the  Court,) 


1.  Mandamus  ^=3>I6I  —  Alternative  writ  held 
sufficiently  executed  to  Justify  Issuance  of 
peremptory  writ. 

An  alternative  writ  of  mandamus,  issued  in 
a  proceeding  brought  to  compel  the  common 
council  of  a  mnnicipal  corporation  organized 
under  chapter  47  of  the  Code  to  perform  a  duty 
required  by  law  to  be  performed  by  it,  is  suffi- 
ciently executed  to  Justify  the  issuance  of  a 
peremptory  writ  if  served  personally  upon  a 
majority  of  the  members  of  such  council  and 
upon  the  remaining  members  by  delivery  to 
their  respective  wives  at  their  residences,  in 
their  absence  from  the  county. 

2.  Elections  ^S938— Election  held  at  a  time  dlf« 
ferent  from  that  required  by  law  Is  void. 

An  election  required  by  law  to  be  held  at  a 
particular  time  will  be  void  if  held  at  a  time 
different  from  that  appointed  by  law,  unless  its 
holding  at  a  different  date  is  compelled  by  a 
court  of  competent  jurisdiction. 


^=»For  other  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  DigesU  and  Indexes 
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3.  Mandamat  ^s»74(2)--Wrlt  li<8  to  ooriimI 
municipal  oflloera  fallino  to  hold  eloction  to 
hold  it  at  a  lator  data. 
If  the  officers  of  a  milbiicipal  corporation 
organized  under  chapter  47  of  the  Code  fail  to 
hold  the  election  provided  by  section  17  of  that 
chapter  (Code  1913,  |  2396)  at  the  time  there- 
in appointed,  they  may  be  compelled  by  manda- 
mus to  hold  such  election  at  a  later  date. 

Original  mandamus  by  the  State,  on  rela- 
tion of  J.  M.  Lorentz,  against  W.  S.  Pierson, 
Mayor  of  the  town  of  Henry,  and  others,  to 
compel  the  council  of  the  town  to  provide  for 
holding  an  election  which  should  have  been 
held  on  a  former  date.  Peremptory  writ 
awarded. 

J.  E.  Springston,  of  Charleston,  for  relator. 
B.  C.  Eakle,  of  Clay,  for  respondents. 

RITZ,  J.  The  town  of  Henry  is  a  munici- 
pal corporation  organized  under  the  provi- 
sions of  chapter  47  of  the  Code.  It  is  requir- 
ed by  law  to  hold  an  election  on  the  first 
Thursday  of  January  of  each  year  for  the 
purpose  of  selecting  a  mayor,  recorder,  and 
five  councllraen,  who  together  constitute  the 
common  council.  On  the  first  Thursday  in 
January  of  the  present  year  no  election  was 
held  in  said  town,  but  an  election  was  at- 
tempted to  be  held  on  the  second  Thursday 
in  January.  The  council  deemed  this  elec- 
tion void  because  not  held  at  the  time  ap- 
pointed by  law,  and  refused  to  canvass  the 
returns  thereof.  The  relator,  also  deeming 
such  election  abortive,  applied  for  this  writ 
of  mandamus  to  compel  the  council  to  at 
once  provide  for  holding  the  election  which 
should  have  been  held  on  the  first  Thursday 
in  January. 

[1]  It  is  insisted  by  the  respondents  that 
the  peremptory  writ  should  not  issue  because 
the  alternative  writ  was  executed  as  to  two 
members  of  the  council  by  delivering  a  copy 
thereof  to  their  respective  wives,  they  being 
absent  from  the  county,  but  as  to  the  mayor, 
recorder,  and  the  remaining  members  of  the 
council  it  was  executed  by  personal  service 
upon  them.  It  is  quite  true  that  where  a 
duty  is  sought  to  be  compelled  by  mandamus, 
service  of  the  alternative  writ  should  be 
made  upon  the  officers  or  officer  whose  duty 
it  is  to  do  the  thing  commanded.  26  Cyc. 
475.  There  would  seem  to  be  no  reason, 
however,  why  substituted  service  should  not 
foe  held  sufficient  unless  it  is  sought  to  en- 
force the  command  of  the  writ  by  a  rule  for 
contempt,  and  particularly  is  this  true  where 
personal  service  has  been  had  upon  a  major- 


ity of  the  body  against  which  the  writ  runs, 
so  that  in  case  of  a  refusal  to  perform  a  rule 
for  contempt  could  be  issued  against  those 
members  personally  served  in  whose  power  it 
lies  to  perform  the  thing  commanded,  ^tate 
V.  Jones,  23  N.  C.  129.  In  Cross  v.  BaUway 
Co.,  84  W.  Va.  742-747,  12  S.  B.  765,  it  was 
held  that  the  alternative  writ  might  be  serv- 
ed upon  a  railroad  director  who  was  sought 
to  be  ousted  from  office,  by  order  of  publica- 
tion where  he  was  a  nonresident  of  the  state. 
To  hold  that  to  make  the  writ  effective 
against  any  of  the  respondents  it  must  be 
personally  served  upon  all  of  them  would  put 
it  in  the  power  of  one  member  of  a  body, 
such  as  we  are  dealing  with  here,  to  prevent 
the  courts  from  furnishing  any  relief  to  one 
aggrieved  by  a  failure  to  perform  a  duty  re- 
quired to  be  performed.  We  are  of  opinion 
that  where  personal  service  has  been  had  up- 
on a  majority,  constituting  a  quorum,  of  the 
body  that  is  required  to  act,  the  writ  should 
not  be  denied  because  the  other  members 
were  notified  by  substituted  service. 

[2, 1]  The  writ  should  not  issue,  however, 
if  the  election  held  on  the  second  Thursday 
in  January  is  valid.  Instead  of  a  writ  to 
compel  the  holding  of  an  election,  a  writ 
should  be  sought  to  compel  the  council  to 
canvass  the  returns  of  that  election.  Section 
17  of  chapter  47  of  the  Code  (Code  1913,  f 
2398)  provides  that  the  election  of  officers  for 
such  municipalities  as  are  incorporated 
thereunder  shall  be  held  on  the  first  Thurs- 
day of  January  .of  each  year.  No  authority 
is  given  to  the  council  or  any  other  munici- 
pal authority  to  hold  it  on  any  other  day. 
It  is  held  with  practical  unanimity  that 
where  a  particular  time  is  fixed  by  law  for 
the  holding  of  an  election  the  body  charged 
with  executing  such  law  may  not  fix  a  dif- 
ferent date  therefor.  If  such  election  is  held 
on  another  day  than  that  fixed  by  law,  it  will 
be  void.  9  IL  0.  L.  Title  Elections,  i  19;  15 
Cyc.  341.  To  allow  those  charged  with  the 
execution  of  the  election  laws  to  change  the 
time  for  holding  elections  to  suit  the  con- 
venience or  Interest  of  themselves  or  their 
friends  would  result  in  fraud  and  injustice 
to  such  an  extent  that  the  title  of  every  of- 
ficer would  be  brought  into  disrepute.  If  the 
officers  charged  with  the  duty  of  holding  an 
election  at  a  particular  time  fail  to  discharge 
that  duty,  the  only  remedy  la  to  aE^>eal  to 
the  courts  to  compel  its  performance  by  the 
writ  of  mandamus.  State  ex  rel.  Heironimus 
V.  Town  of  Davis,  76  W.  Va.  587,  85  S.  B. 
779. 

The  peremptory  writ  of  mandamus  prayed 
for  will  issue. 
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CITY    OF    CHARLESTON   v.   PUBLIC 
SERVICE  COMMISSION.    (No.  4144.) 

(Supreme  Court  of  Appeals  of  West  Yirginla. 

July  8, 1920.) 

(Byllahu9  by  the  O&uri.) 

1.  Public  service  commissions  ^=»24 — Findings 
of  fact  not  reviewed  by  Supreme  Court  of 
Appeals. 

Findings  of  fact  by  the  Public  Service  Com- 
mission, based  upon  evidence  to  support  them, 
CeneraUy  will  not  be  reviewed  by  this  court. 

2.  Municipal  corporations  ^=»71— Authority  of 
municipality  to  contract  with  public  service 
oorpormtfons  as  to  oonditl#Rs  of  service  and 
rates  must  dearly  appear. 

AVMIe  there  may  be  drcumstances  under 
which  a  state  may,  in  matters  of  proprietary 
right,  as  distinguished  from  those  phages  of 
the  police  power  relating  to  the  public  safety, 
health,  and  morals,  authorize  a  municipal  cor- 
poration to  establish  by  an  inviolable  contract 
the  conditions  and  rates  governing  rendition  of 
service  by  a  public  service  corporation  for  a 
definite  term,  when  not  grossly  unreasonable  in 
duration,  yet  since  the  inevitable  resiilt  of  such 
a  contract  is  to  foredose  the  right  tb  exer- 
dse  an  important  governmental  function,  the 
authority  so  to  restrict  and  limit  such  state 
power  must  dearly  and  unmistakably  appear, 
and,  if  any  doubt  shall  exist,  it  is  to  be  re- 
solved in  favor  of  the  continuance  of  the  pow«r. 

a.  Waters  and  water  courses  «bs>203(6)— 
Charter  of  dty  of  Charleston  does  not  au« 
thorize  its  eon  tract  to  fix  water  rates  barring 
future  legislative  action. 

A  general  provision  in  a  munidpal  charter 
authorizing  the  dty  to  incorporate  in  a  fran- 
chise, granting  to  a  public  serrice  corporation 
right  to  use  its  streets  and  alleys  in  the  con- 
struction, maintenance,  and  operation  of  its 
works,  *'all  reasonable  additional  provisions 
and  conditions  *  *  *  for  the  protection  of 
the  public,  necessary  damage  or  inconvenience 
i9y  reason  of  the  construction,  maintenance  or 
operation  thereof,"  does  not  vest  the  munidpal 
corporation  with  power  to  fix  water  rates  or 
to  provide  for  free  water  service  beyond  the 
control  of  the  stitte.  Any  contract  so  made  is 
permissive  only,  and  is  subject  to  future  legisla- 
tive action. 

4.  Constitutional  law  «==>I2I  (2)— Waters  and 
water  courses  ^==>203  (3)— Franchise  dlsorhn- 
Inating  agalnat  water  rate  payer  may  be  an- 
nulled by  the  oo  mm  lesion. 

A  provision  in  a  franchise,  granted  by  a 
munidpal  corporation  to  a  water  company^  re- 
quiring the  latter  to  furnish  free  water  service 
to  the  munidpality  for  its  own  use,  is  discrim- 
inatory against  the  rate  payer  using  its  service 
in  that  community  and  in  favor  of  the  taxpayer, 
and  therefore  falls  within  the  condemnation  of 
the  Public  Service  Commission  A(rt,  and  is  sub- 
ject to  annulment  by  order  of  the  Public  Serv- 
ice Commission,  without  unlawfully  impairing 
contractual  obligations. 

Original  petition  by  the  City  ot  Charles- 
ton for'  relief  from  an  order  of  the  Public 


Service  CkimiBission  relating  to  tbe  fumlgb- 
ing  of  water  by  the  West  Virginia  Water  & 
Electric  Company  to  the  dty  and  its  inhabi- 
tants and  to  the  rates  to  be  charged  there* 
for.  Belief  denied,  and  petition  dismissed. 
.  See,  also,  09  S.  E.  63. 

Donald  O.  Blagg,  R.  S.  Spilman,  and 
Buckner  Clay,  all  of  (}harle8ton,  for  peti- 
tioner. 

Geo.  W.  Johnson,  of  Parkersburg,  and 
Geo.  W.  McClintic,  of  Charleston,  for  re- 
spondent 

LYNCH,  J.  By  an  order  of  May  lO,  1920, 
so  far  as  it  is  involved  in  this  proceeding,  the 
Public  Service  Commission  requires  the  West 
Virginia  Water  &  Electric  Company,  a  public 
service  corporation,  hereinafter  called  the 
water  company,  (1)  not  to  furnish  the  dty 
of  Charleston  or  any  of  its  inhabitants,  per- 
sons, or  corporations  therein  engaged  in  any 
form  of  business  or  occupation,  water  with- 
out charging  and  collecting  for  such  service 
the  rates  fixed  in  the  order;  (2)  to  diarge 
the  dty  aind  from  it  collect  $32,000  annually 
for  public  fire  protection,  install  such  addi- 
tional hydrants  and. lay  such  additional  wa- 
ter lines  as  the  dty  may  require,  and  charge 
therefor  by  way  of  compensation  for  the 
service  an  annual  rental  of  8  per  cent  of  the 
cost  so  incurred  by  the  water  company:  (3) 
to  add  20  per  cent  to  the  present  rates 
charged  for  sprinkling  systems  and  private 
fire  hydrants ;  and  (4)  to  put  into  operation 
and  effect  the  meter  rates  required  and  au- 
thorized by  the  order  and  other  provisions 
concerning  fiat  rates,  the  installation  of 
meters,  etc. 

The  dty  of  Charlestoi^  alone  complains  of 
this  order  and  bases  its  claim  for  relief  on 
two  grounds  only:  (1)  Because  the  commis- 
sion in  ascertaining  the  valuation  of  the  wa- 
ter company's  property  for  rate-making  pur- 
poses fixed  It  at  too  high  a  figure  and  twice 
included  the  cost  of  improvements  and  bet- 
terments contemplated,  but  not  completed, 
by  the  water  company  on  the  occasion  of  a 
former  valuation ;  and  (2)  because  the  order 
in  effect  invalidates  an  inviolable  contract 
consummated  in  November,  1913,  by  the 
grant  of  a  franchise  by  the  dty  authorities 
to  the  water  company,  authorizing  it  to  use 
and  occupy  the  streets  and  alleys  of  the  dty 
for  the  purpose  of  laying  water  mains,  and 
the  acceptance  of  the  franchise  by  the  water 
company,  in  consideration  for  which  right 
and  privilege  the  water  company  bound  it- 
self to  furnish  to  the  dty  free  water  for 
certain  purposes  definitely  prescribed' by  the 
franchise  and  other  water  service  at  sped- 
fied  rates. 

[1]  The  first  contention  of  petitioner  Is 
that  the  present  fair  value  of  the  water 
company's  property  for  rate-making  pur- 
pose^ should  be  fixed  at  approxinuitely  $1,- 
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000,000,  Instead  of  $1,500,000  as  ascertained 
by  the  commission.  In  support  of  this  con- 
tention it  Is  urged  that  In  an  order  entered 
on  the  20th  day  of  November,  1918,  the  com- 
mission ascertained  the  value  for  rate-making 
purposes  to  be  approximately  $1,000,000,  and 
expressly  Included  therein  all  additions  to 
capital  then  completed  as  well  as  those  In 
contemplation  of  construction  but  not  com- 
pleted. That  order,  however,  was  admitted- 
ly temporary  In  Its  nature  and  did  not  fore- 
close further  Investigation  with  respect  to 
value.  According  to  the  opinion  of  the  com- 
mission filed  with  the  record  In  the  case.  It 
was  not  the  Intention  to  Include  the  value 
of  all  the  extensive  Improvements  and  addi- 
tions to  the  plant  then  In  contemplation  and 
since  completed,  but  only  the  improvements 
contemplated  by  the  so-called  "Fuertes 
Plan,"  to  the  value  of  $132,600,  which  the 
water  company  was  expected  soon  to  com- 
plete. The  opinion  further  discusses  at 
length  the  two  statistical  reports  filed  with 
the  commission,  one  by  the  commission's 
own  statistician,  the  other  by  an  engineer 
employed  by  the  water  company,  and  for- 
merly chief  engineer  for  the  commission. 
The  reports  differ  but  little  with  respect  to 
additions  to  capital  since  December  31,  1913, 
showing  $765,329.42  and  $774,380.91,  re- 
spectively. The  chief  difference,  however, 
occurs  in  the  finding  of  the  present  value  of 
the  property  as  of  December  31,  1913;  the 
value  so  fixed  being  $255,137.72  and  $697,- 
613.00,  respectively.  This  divergence  Is  due 
largely  to  the  method  of  approach,  resulting 
from  the  fact  that  the  water  company  had 
no  books  or  accounts  showing  the  original 
cost  of  the  property.  The  commission  finds 
that  Its  statistician  bases  his  finding  upon 
such  information  as  he  was  able  to  obtain 
from  different  sources  as  to  the  financial 
history  of  the  company  and  Its  organization. 
The  company's  engineer,  on  the  other  hand, 
bases  his  finding  as  of  that  date  upon  a  re- 
production cost  new  less  depreciation.  The 
commissslon  ascertains  the  latter  method  to 
be  the  more  equitable  where  no  books  exist 
to  show  true  cost,  and  especially  where  the 
valuation  is  made  under  normal  conditions 
when  prices  of  material  and  labor  are  not 
inflated.  To  the  present  value  as  of  Decem- 
ber 31,  1913,  as  a  basis,  the  commission  adds 
the  value  of  additions  to  capital  since  that 
date,  as  to  which  the  reports  substantially 
agree,  and  finds  the  present  value  as  of 
July  1,  1919,  to  be  $1,471,933.91.  Adding  to 
this  the  sum  of  $64,096.66,  the  value  of  ad- 
ditions to  capital  between  that  date  and 
January  1,  1920,  the  present  value  as  of 
the  latter  date  would  be  approximately  $1,- 
636,000.  Instead  of  that  figure,  however, 
the  commission  adopts  a  value  of  $1,500,000 
as  of  the  Ist  day  of  April,  1920.  Counsel 
for  petitioner  do  not  point  out  any  particu- 
lar' error  either  in  method  followed  or  in 
calculation,  and  we  are  not  disposed  to  dis- 


turb the  commission's  finding  in  this  regard. 
Norfolk  &  Western  Ry.  Co.  v.  Public  Service 
Commission,  82  W.  Va.  408,  96  S.  E.  62; 
Milll  Creek  Coal  &  Coke  Co.  v.  Public  Serv- 
ice Commission,  100  S.  E.  557. 

[2]  The  second  contention'  of  petitioner  is 
that  those  parts  of  the  commission's  order 
which  increase  the  charges  specified  in  the 
franchise  for  water  furnished  for  fire  pro- 
tection and  which  annul  the  free  water'  serv- 
ice guaranteed  to  the  city  impair  the  obliga- 
tions of  contract  In  violation  of  state  and 
federal  constitutional  provisions.  The  part 
of  the  franchise  relating  to  free  water  serv- 
ice reads: 

"In  consideration  of  this  franchise  and  as  a 
further  compensation  therefor  to  the  city,  the 
said  company  shall,  during  the  term  and  con- 
tinuance dt  this  franchise,  furnish  to  the  dty 
of  Charleston  free  water  necessary  for  its  dty 
public  use  to  the  extent  of  one  hundred  million 
gallons  annually,  but  not  exceeding  twelve  mil- 
lion gallons  in  any  one  month,  for  the  purpose" 
of  sprinkling,  flushing,  and  deaning  the  streets 
of  the  dty;  for  use  in  and  about  all  pubUc 
buildings  in  the  dty,  all  offices  and  grounds 
owned  or  leased  by  it,  and  all  parks  and  other 
public  places  under  its  control;  for  the  use  of 
the  fire  department  for  drilling,  testing,  and 
deaning  purposes  (but  not  for  fire  extinguish- 
ment, that  being  covered  by  the  hydrant  ren- 
tals mentioned  above);  for  the  use  of  the 
schools  of  the  dty,"  etc. 

The  annulment  of  the  free  water  service 
privilege  and  the  Increase  in  fire  hydrant 
rentals  will  result  in  a  substantial  increase 
of  administrative  expense  to  be  borne  ulti- 
mately by  the  taxpayers  residing  therein. 

That  a  state  may,  in  matters  of  proprie- 
tary right,  as  distinguished  from  those 
phases  of  the  police  power  relating  to  the 
public  safety,  health,  and  morals,  authorize 
a  municipal  corporation  to  establish  by  an 
inviolable  contract  the  conditions  and  rates 
under  which  service  shall  be  rendered  by  a 
public  service  corporation,  for  a  definite 
term,  not  grossly  unreasonable  In  point  of 
time,  is  settled  by  the  Supreme  Court  of  the 
United  States,  though  the  effect  of  such  a 
contract  is  to  suspend,  during  the  life  of  the 
contract,  certain  of  the  state's  inherent  gov- 
ernmental functions.  Vlcksburg  v.  Vlcks- 
burg  Waterworks  Co.,  206  U.  S.  496,  27  Sup. 
Ct  762,  51  li.  Ed.  1155;  Columbus  Ry.,  Pow- 
er ft  Light  Co.  V.  City  of  Columbus,  249  U. 
S.  399,  39  Sup.  Ct  349,  63  U  Ed.  669.  But 
since  the  inevitable  result  of  such  a  contract 
is  to  foreclose  the  exercise  of  one  of  the 
most  Important  functions  of  govemm^it,  the 
police  power  in  Its  proprietary  aspect,  the 
cases  uniformly  hold  that  the  authority  of 
the  munlcipali^  so  to  restrict  and  limit  the 
power  of  the  state  ''must  dearly  and  un- 
mistakably appear,  and  all  doubts  must  be 
resolved  in  favor  of  the  continuance  of  the 
power."  City  of  Benwood  v.  Public  Service 
Commission,  75  W.  Va.  127,  83  S.  E*  295,  L. 
R.  A.  1915C,  261;    Home  Telephone  ft  Tel. 
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Go.  V.  Los  Angeles,  211  XT.  S.  265,  29  Sup. 
Ct.  50,  53  L.  Ed.  176;  Milwaukee  Electric 
Ry.  &  Light  Co.  v.  Railroad  Commission, 
238  U.  S.  174,  35  Sup.  Ct.  820,  59  L.  Ed. 
1254;  Puget  Sound  Traction,  etc.,  Co.  v. 
Reynolds,  etc..  244  U.  S.  574.  37  Sup.  Ct.  705, 
61  L.  Ed.  1325,  5  A.  L.  R.  13 ;  State  Public 
Utilities  Commission  ▼.  City  of  Quincy,  290 
111.  360.  125  N.  E.  374 ;  Sandpoint  Water  & 
L.  Co.  ▼.  City  of  Sandpoint,  31  Idaho,  498, 
173  Pac.  972,  L.  R.  A.  1918F.  1106.  The  In- 
tent to  confer  upon  a  municipality  the  pow- 
er to  make  an  Inviolable  contract  of  this 
nature  cannot  be  implied.  But  when  the 
constitutional  or  legislative  provisions  of 
the  state  confer  clear  and  express  authority 
upon  municipalities  to  enter  into  binding 
contracts  with  public  service  corporations, 
regulating  their  charges  or  activities,  there 
is  authority  holding  that  the  state,  through 
its  commission,  has  no  right  to  Interfere,  but 
is  deprived  of  its  governmental  functions 
pro  tanto  during  the  continuance  of  the  con- 
tract term.  Interurban  Ry.  &  Terminal  Ca 
V.  Public  Utilities  Commission,  98  Ohio  St. 
287,  120  N.  E.  831,  3  A.  L.  R,  696;  Cincin- 
nati V.  Public  Utilities  Commission,  98 
Ohio  St.  320,  121  N.  B.  688,  3  A.  L.  R.  705; 
Virginia-Western  Power  Co.  v.  Common- 
wealth (Va.)  99  S.  E.  723;  Vickaburg  v. 
Vicksburg  Waterworlss  Co.,  supra:  Colum- 
bus Ry.,  Power  &  Light  Co.  v.  City  of  Co- 
lumbus, supra.  For  a  general  discussion  of 
the  subject,  see  note  in  3  A.  L.  R.  730.  The 
principles  governing  this  question  are  ade- 
quately presented  in  City  of  Benwood  v. 
Public  Service  Commission,  supra,  and  oth- 
er cases  cited,  and  we  are  concerned  hare 
only  with  their  application. 

[3]  The  charter  of  the  city  of  Charleston 
in  force  when  the  franchise  in  question  was 
granted  to  the  water  company  (chapter  2, 
Acts  1909).  after  providing  in  section  46  that 
no  franchise  granting  the  right  of  occupancy 
of  any  portion  of  the  streets  shall  be  made 
without  requiring  the  grantee  to  indemnify 
the  city  against  all  damages  caused  by  the 
construction,  maintenance,  or  operation  of 
such  works,  contains  this  additional  clause: 

"AU  reasonable  additional  provisionB  and  con- 
ditions may  be  made  for  the  protection  of  the 
public,  necessary  damage  or  inconvenience  by 
reason  of  the  construction,  maintenance  or  op- 
eration thereof.** 

The  provision  for  free  water,  it  Is  urged 
by  petitioner,  was '  included  in  and  made 
part  of  the  franchise  as  a  consideration  for 
tlie  damage  caused  the  city  by  the  occasional 
disturbance  and  excavation  of  the  street 
improvements  by  the  installati<m,  repair, 
and  extension  of  water  mains.  As  between 
petitioner  and  the  water  company  this  pro- 
vision doubtless  was  valid.  But  does  it 
foreclose  the  state,  through  its  Public  Serv- 
ice Commission,  from  asserting  that  such  pro- 
vision constitutes  a  discrimination  against 
paying    patrons    of    the    company    within 


the  condemnation  of  sections  5,  6,  7,  and  22, 
c.  15-0,  Code?  It  does  so  only  if  the  lan- 
guage of  the  charter  Just  quoted  can  be 
said  to  confer  upon  the  city  in  clear  and  un- 
mistakable language  authority  to  divest  the 
state  of  its  reserved  power.  We  cannot  find 
in  it  or  in  any  other  portion  of  the  charter 
a  clear  grant  of  such  authority.  The  lan- 
guage is  general,  and  under  no  construction 
can  it  be  said  to  grant  in  "clear  and  unmis- 
takable terms"  authority  to  the  city  to  sur- 
render foi;  a  term  an  undoubted  power  of 
government.  The  principle  was  stated  thus 
by  Mr.  Justice  Moody  in  Home  Telephone 
&  Tel.  Co.  V.  Los  Angeles,  211  U.  S.  265,  273, 
29  Sup.  Ct  50,  52  (53  L.  Ed.  176) : 

**The  surrender,  by  contract,  of  a  power  of 
government,  though  in  certain  well-defined  cas- 
es it  may  be  made  by  legislative  authority,  is 
a  very  grave  act,  and  the  surrender  itself,  as 
well  as  the  authority  to  make  it,  nrast  be  dosely 
scrutinized.  No  other  body  than  the  supreme 
Legislature  •  •  •  has  the  authority  to 
make  such  a  surrender,  unless  the  authority  is 
clearly  delegated  to  it  by  the  supreme  Legisla- 
ture. The  general  powers  of  a  municipality  or 
of  any  other  political  subdivision  of  the  state 
are  not  sufficient.  Specific  authority  for  that 
purpose  is  required." 

[4]  That  the  free  water  provision  is  dis« 
criminatory  becomes  apparent  upon  first 
glance.  The  company  is  entitled  to  receive 
a  fair  return  upon  its  investment,  and,  when 
that  has  been  determined  after  proper  in- 
vestigation, rates  must  be  so  adjusted  as  to 
yield  a  net  income  equivalent  to  the  return 
fixed.  If  the  city  receives  its  water  free  of 
charge,  the  burden  of  contributing  to  the 
sum  named  may  rest  solely  or  mainly  upon 
the  rate  payer  to  the  exclusion  or  partial 
exclusion  of  the  taxpayer.  The  former  pays 
not  only  for  the  water  which  he  uses,  but 
also  for  that  which  the  city  consumes,  the 
benefit  of  which  accrues  to  the  citizens  as  a 
whole  and  for  which  they  as  taxpayers 
should  pay.  Service  of  this  character  is 
contrary  to  the  policy  of  ttie  Public  Service 
Commission  Act  (Code,  c.  15-o).  Shrader  v. 
Steubenville,  etc..  Traction  Co.,  84  W.  Va. 
,  99  S.  E.  207,  and  cases  cited. 

A  distinction  is  urged,  however,  between 
the  power  of  a  municipality,  through  a 
franchise,  to  fix  rates  for  itself  and  its  pow- 
er to  fix  rates  for  its  inhabitants,  and  the 
case  of  People  ex  rel.  South  Glen  Falls  v. 
Public  Service  Commission,  225  N.  Y.  216, 
121  N.  B.  777,  is  cited  therefor.  This  case 
in  turn  rests  upon  Kings  County  Lighting 
Co.  V,  City  of  New  York,  221  N.  Y.  500,  116 
N.  E.  1055,  affirming  without  opinion  176 
App.  Div.  175,  162  N.  Y.  Supp.  581.  We  can 
see  no  valid  basis  for  such  distinction.  Upon 
what  theory  are  franchise  provisions  which 
grant  to  a  city  water  free  of  charge  or  upon 
a  stated  rate  of  higher  dignity  than  those 
guaranteeing  to  the  inhabitants  of  the  dty 
service  at  a  fixed  rate?  The  former  affect 
the  inhabitant  in  liis  capacity  of  taxpayer, 
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while  the  latter  affect  him  as  rate  payer,, 
but  no  solltt  basis  appears  for  a  difference 
in  rule  based  npon  such  distinction.  A  con- 
clusive answer  to  this  contention  Is  given  In 
City  of  Salem  v.  Salem  Water,  Light  & 
Power  Co.  (C.  C.  A.)  255  Fed.  295,  298,  where 
the  court  says: 

"It  is  said,  however,  that  these  cases  are  to 
be  distingmshed,  in  that  here  the  right  to  obtain 
hydrant  service  at  rates  not  to  exceed  those 
specified  in  the  franchise  was  held  by  the  city 
purely  in  its  proprietary  capacity.  But  as  the 
municipal  corporation  is  but  a  political  sub- 
division of  the  state,  and  exists  by  virtue  of 
the  exercise  of  the  power  of  the  state  through 
its  legislative,  department,  it  is  our  opinion  that 
the  city  had  no  absolute  property  right  to  de- 
mand condnued  hydrant  service  at  a  given  rate 
as  against  the  right  of  the  state  to  modify  such 
rates  of  service.    *    *    * »» 

But  there  is  an  added  reason  why  the 
franchise  In  question  does  not  operate  to 
deprive  the  state  of  any  of  its  governmental 
functions.  That  instrument  clearly  Indi- 
cates that  the  city  of  Charleston  did  not  in- 
tend by  contract  to  withdraw  from  the 
state  any  of  its  regulatory  power,  even  as- 
suming that  it  had  authority  to  do  so.  The 
franchise  was  granted  subsequent  to  the 
eoactment  of  the  Public  Service  Commission 
Act,  and  with  that  act  In  mind,  no  doubt, 
the  city  carefully  provided: 

'*That  neither  the  granting  of  this  franchise, 
nor  anything  herein  contained,  shall  take  from 
the  Public  Service  Commission  of  the  State  of 
West  Virginia  the  right  to  change,  revise,  reg- 
ulate and  control  the  rates  hereinafter  pre- 
scribed, under  the  law  creating  said  commis- 
sion, and  any  amendments  hereafter  made 
thereto." 

This  provision  alone  is  sufficient  to  dis- 
close a  purpose  and  Intent  to  safeguard  the 
authority  of  the  Commissicm  to  act  in  the 
premises.  It  constitutes  express  authority 
tor  the  Increase  in  fire  protection  rates,  and 
the  matter  of  free  water  service  is  connect- 
ed and  bound  up  so  intimately  with  the 
question  of  rates  as  to  be  substantially  part 
of  it,  and  therefore  Itself  subject  to  regula- 
tory control. 

For  these  reasons,  therefore,  we  deny  the 
relief  sought  and  dismiss  the  petitioiL 
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STATE  ex  rel.  BUTTS  v.  WOLPORD. 

(No.  4135.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

July  8,  1920.) 

(Syllahut  hy  the  Court,) 

lyiunlolpal  corporations  ^p8l  —  City  charter 
construed  not  to  make  mayor  a  member  of 
council  nor  to  confer  power  to  vote  in  Its  de- 
liberations. 

Interpreted  and  construed  under  the  rules 
requiring  all  acts  in  pari  materia  to  be  consid- 


ered upon  the  inquiry  for  the  meaning  of  a 
doubtful  statute  and  giving  due  weight  to  the 
construction  of  such  a  statute  by  the  officers 
charged  with  the  duty  of  executing  it,  the 
charter  of  the  city  of  Martlnsburg,  passed  by 
the  Legislature  Pebruary  11,  1915  (Municipal 
Charters  1915,  c.  6),  does  not  malce  the  mayor 
of  said  city  a  member  of  its  council  nor  confer 
upon  him  power  to  vote  in  its  deliberations  and 
actions. 

Original  proceedings  In  mandamus  by  the 
State,  on  the  relation  of  H.  H.  Butts,  against 
John  T.  Wolford,  to  compel  an  outgoing  dty 
trea:snrer  to  surrender  to  the  oflSce  and  funds 
in  his  hands.  Writ  awarded. 

J.  0.  Henson,  of  Martlnsburg,  for  relator. 
Chas.  J.  Faulkner  and  A.  C.  Mclntire,  both 
of  Martlnsburg,  for  respcmdent. 

POFFENBARQER,  J.  The  sole  inquiry  in 
this  proceeding  by  mandamus  to  eomp^  the 
alleged  outgoing  treasurer  of  the  city  of  Mar- 
tlnsburg to  surrender  to  the  relator,  who 
claims  to  have  been  ^ected  as  his  successor, 
the  office  and  dty  funds  in  his  hands,  is 
whether  the  mayor  of  said  dty  is  a  member 
of  its  common  ooundl  and  entitled  to  vote  on 
questions  arising  therein.  If  he  is  not,  that 
body  consists  of  five  elected  members,  three  of 
whom  voted  for  the  relator,  while  the  other 
two  voted  for  the  respondent,  and  the  title  of 
the  former  is  dear.  Claiming  membership^ 
the  mayor  attempted  to  vote  for  the  resp<Hid- 
ent,  and  thus  create  a  tie,  and  then  vote  again 
to  break  the  tie ;  but  the  recorder  refused  to 
record  his  votes.  After  this  procedure,  the 
respondent,  by  direction  of  the  mayor  and  in 
the  presence  of  the  council,  took  the  oath 
of  office  of  treaisurer  of  the  city;  and  the 
relator  took  a  like  oath  and  tendered  the 
bond  required  by  an  ordinance,  and  then 
unavallingly  demanded  possession  of  the  of- 
fice. 

As  to  the  right  of  membership  claimed 
by  the  mayor,  the  terms  of  the  charter  are 
not  specific,  but  its  existence,  as  a  matter 
arising  out  of  them  by  implication  or  proper 
construction,  is  earnestly  insisted  upon.  The 
present  charter  is  diapter  6,  Acts  of  1915, 
Municipal  Charters.  Its  previous  charter 
was  chapter  6  of  the  Acts  of  1909.  Both  of 
thesd  acts  were  amendments  and  re-enact- 
ments of  an  act  passed  February  29,  1868, 
and  subsequently  amended  by  numoous  acts 
of  the  Legislature.  By  the  act  of  1868  the 
mayor  was  made  a  member  of  the  common 
coundl,  but  hltf  right  to  vote  therein  was 
restricted.  He  was  expressly  inhibited  from 
voting,  "unless  in  <!ase  of  an  election  or  a 
tie."  By  section  31  of  the  charter  of  1909,  It 
was  made  his  duty  to  preside  at  all  meetings 
of  the  coundl  and  he  was  expressly  given  the 
right  to  vote  **in  cftse  of  a  tie."  The  act  of 
1868  declared  that  the  mayor  and  the  coun- 
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cflmen  should  constftnte  the  common  coun- 
cil. These  terms  were  altered  by  the  Acts 
of  1909  and  1915  so  as  to  read  as  fOliowa: 

"The  municipal  authorities  of  the  dty  of 
Martinsburg  shall  be  the  mayor  and  one  coun- 
cilman from  each  of  the  five  wards,  who  shall 
constitute  the  coundl." 

The  act  of  1915  omits  the  provision  of  the 
act  of  1909  authorizing  the  mayor  to  preside 
at  meetings  of  the  council  and  to  vote  in  the 
case  of  a  tie.  But  there  are  terms  assigning 
him  functions  at  council  meetings. 

"All  ordinances  passed  by  the  council  shall  be 
spread  at  large  upon  the  minutes;  and  at  the 
next  regular  meeting  such  ordinances  shall  be 
read  in  open  council,  and  the  mayor  shall  sign 
said  minutes,  when  found  correct  or  corrected, 
in  the  presence  of-  the  council."    Art  24,  |  88. 

The  article  relating  to  the  duties  of  the 
recorder  provides  that — 

"In  the  absence  of  the  mayor,  he  shall  ex- 
ercise the  functions  of  mayor  except  at  meet- 
ings of  the  council.** 

Provisions  more  general  and  fundamental 
in  character,  relied  upon  in  the  argument  for 
the  respondent,  declare  that  all  of  the  cor- 
porate powers  of  the  city  shall  be  exercised 
by  the  council  or  under  its  authority;  that 
the  mayor  and  councilmen  "shall  have  pos- 
session and  exercise  corporate  powers  as  a 
body  politic";  that  the  municipal  author- 
ities shall  be  the  mayor  and  one  councilman 
from  each  of  the  five  wards,  who  shall  con- 
stitute the  council;  that  the  municipal  au- 
thorities of  the  city,  acting  under  the  powers 
and  in  the  manner  specified  in  the  charter, 
shall  have  and  exercise  a  great  many  enu- 
merated powers,  including  "all  the  rights, 
privileges,  and  powers  provided  by  chapter 
forty-seven  of  the  Code,"  not  inconsistent 
with  the  provisions  of  the  charter. 

Against  them  the  relator  Invokes  the  leg- 
islative policy  disclosed  by  the  previous  leg- 
islation and  certain  provisions  indicative  of 
intent  to  limit  the  functions  of  the  mayor 
to  executive  and  judicial  acts  and  to  fix  the 
number  of  councilmen  at  five.  The  mayor 
makes  appointments  to  be  confirmed  by  the 
council.  He  appoints  members  of  the  fire 
department  with  the  advice  and  consent  of 
the  council.  He  is  made  the  chief  executive 
officer  of  the  city,  and  is  required  faithfully 
to  execute  the  orders,  by-laws,  ordinances, 
acta,  and  resolutions  of  the  council.  Like 
the  President  and  Governors,  he  is  required 
to  recommend,  from  time  to  time,  such  meas- 
ures as  he  may  deem  needful  for  the  wel- 
fare of  the  city.  Nowhere  in  the  particular 
enumeration  of  his  duties  la  he  assigned  a 
place  in  the  council.  The  council  is  author- 
issed  to  remove  officers  for  cause  by  a  four- 
fifths  vote,  and  the  affirmative  vote  of  three- 
fifths  of  its  members  ia  required  for  disp^i- 
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sation  with  the  reference  of  an  ordinance  to 
a  committee.  Official  construction  is  also  re- 
lied upon.  Never  in  the  history  of  the  city, 
so  far  as  can  be  ascertained,  has  the  mayor 
voted  as  a  member  of  the  council,  except  to 
break  a  tie,  nor  has  he  voted  in  such  case 
since  the  act  of  1916  has  been  in  effect 

The  general  p<riicy  of  the  law,  as  disclosed 
by  provisions  of  chapter  47  of  the  Cknie  and 
numerous  special  charters,  and  parliamenta- 
ry usages  and  precedents  favor  the  interpre- 
tation contended  for  by  the  respondent ;  but 
it  cannot  be  said  that  there  is  any  constitu- 
tional rule  or  other  inflexible  lavr  requiring 
the  presiding  officer  of  a  tribunal  to  be  a 
member  thereof  or  to  be  clothed  with  the 
right  to  vote  in  its  deliberations  and  actions. 
His  status  depaids  upon  the  organic  law 
of  the  body  itself,  and  that  sometimes  con- 
fers and  sometimes  withholds  these  privi- 
leges. No  doubt  the  prevailing  rule  is  en- 
titled to  some  weight  in  the  construction  of 
an  ambiguous  charter,  but  certainly  no  more 
than  is  ordinarily  accorded  by  the  principle 
of  analogy. 

In  all  of  the  cases  relied  upon  as  prece- 
dents in  the  argument  submitted  for  the  re- 
spondent the  statutory  provisions  involved 
and  governing  the  question  were  different  in 
their  terms  from  those  now  under  consider- 
ation. They  expressed  clear  legislative  in- 
tent to  make  the  mayor  a  member  of  the 
council.  City  of  Benwood  v.  Wheeling  R. 
Co.,  63  W.  Va.  466,  44  S.  B.  271;  Riggs  v. 
Carroll,  66  W.  Va.  603,  66  S.  B.  633 ;  Wood  v. 
Gordon,  58  W.  Va.  321,  62  S.  E.  261.  Hence 
they  do  not  aid  us  materially  in  reaching  a 
conclusion. 

The  present  charter  of  the  dty  and  all 
those  previously  enacted  are  acts  in  pari 
materia;  wherefore  the  legislative  policy 
manifested  in  them  has  a  more  direct  and  ap- 
propriate bearing  upon  the  meaning  of  the 
provisions  under  consideration  than  any  sup- 
posed general  policy  or  principle.  Its  field 
or  scope  of  operation  is  narrower  and  is 
confined  to  the  subject  we  are  deaUng  with. 
In  the  enactment  of  every  special  charter, 
the  Legislature  respcnids  largely  to  the  will 
of  the  inhabitants  of  the  incorporated  ter- 
ritory. They  seek  the  charter  and  make 
known  their  views  and  desires  through  their 
legislative  representatives.  Bailee  clearly 
legislative  policy,  as  manifested  in  a  gener- 
al atatute,  is  only  one  of  the  elements  rec- 
ognized in  the  enactment  The  restriction 
expressly  imposed  by  the  act  of  1868  and 
another  impliedly  imposed  by  the  act  of  1909 
obviously  prove  the  correctness  of  this  ob- 
servation. In  these  two  provisions  there  is 
found  also  a  clear  manifestation  of  a  special 
policy  respecting  the  status  of  the  mayor 
of  the  dty  of  Martinsburg,  established  by 
the  Legislature  in  deference  to  the  wlsh^  of 
the  inhabitants  of  said  dty,  which*  presump- 
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tlvely,  It  was  not  the  intention  to  alter.  Tlil/s 
presumption  should  stand,  in  tiie  absence 
of  clear  expression  of  intent  to  change  it. 
Such  is  the  effect  of  the  rule  of  interpretation 
requiring  all  acts  in  pari  materia  to  be  read 
and  considered  together,  upon  the  construc- 
tion of  a  doubtful  statutory  provision,  even 
though  some  or  all  of  the  previous  acts  may 
have  been  repealed.  Daniel  v.  Simms,  49  W. 
Va.  654,  39  S.  B.  690 ;  Rathbone  v.  Hamilton, 
175  U.  S.  414,  20  Sup.  Ct  155,  44  L.  Ed. 
219;  Ogden  City  v.  Boreman,  20  Utah,  98,  57 
Pac.  843 ;   Lewis*  Suth.  Stat  Ck)n.  {  452. 

The  charter  contains  no  expression  of 
clear  intention  to  make  the  mayor  a  member 
of  the  council  or  confer  upon  him  the  right 
to  vote.  The  requirement  of  his  signature 
to  the  minutes  argues  nothing  more  than 
that  he  may  preside,  and  the  limitation  upon 
the  recorder's  powers,  when  acting  in  the 
absence  of  the  mayor,  is  satisfied  and  given 
due  effect  by  his  exclusion  from  the  chair 
and  denial  of  right  in  him  to  sign  the  min- 
utes as  acting  mayor.  The  mayor  and  coun- 
dlmen  constitute  the  municipal  authorities, 
and  a  great  many  powers  are  bestowed  up- 
on the  "municipal  authorities."  But  there 
are  qualifying  words  which  may  require 
separate  action  and  division  of  powers.  Sec- 
tion 8  says  the  municipal  authorities,  "axrt- 
Ing  under  the  powers  and  in  the  manner" 
specified  in  the  chapter,  shall  have  and  ex- 
ercise the  powers  conferred.  This  section  is 
therefore  not  inconsistent  ^Ith  Intent  to 
put  the  power  of  legislation  in  the  council 
and  the  power  of  execution  or  administra- 
tion in  the  mayor.  Nor  does  the  adoption 
of  chapter  47,  in  so  far  as  it  is  not  incon- 
sistent, necessarily  or  clearly  express  intuit 
to  confer  upon  the  individuals  or  officials  pos- 
sessing the  corporate  powers  the  rights,  priv- 
ileges, and  powers  given  to  corresponding 
officers  by  chapter  47.  The  terms  are  given 
due  effect  and  legally  satisfied  by  the  view 
that  the  corporation,  as  contradistinguished 
from  its  officers,  shall  have  and  exercise  such 
powers.  The  rule  of  interpretation  requires 
the  court  to  give  some  effect  to  all  words, 
phrases,  and  clauses  found  in  the  statute, 
but  it  does  not  always  require  us  to  give 
them  effect  to  the  full  extent  of  their  literal 
import 

The  official  interpretation  and  construc- 
tion put  upon  the  charter  sustains  the  con- 
tention of  the  relator,  under  another  well- 
settied  rule.  "The  construction  given  to  a 
statute  by  those  charged  with  the  duty  of 
executing  it  ought  not  to  be  overruled  with- 
out cogent  reasons."  U.  S.  v.  Moore,  95  U. 
8.  760,  24  L.  Ed.  588;  Brown  v.  U.  S.,  113 
U.  S.  568,  5  Sup.  Ct  648,  28  L.  Ed.  1079; 
Daniel  v.  Simms,  49  W.  Va.  554,  39  S.  E. 
690 ;  State  ex  rel.  Brandon  v.  Board  of  Con- 
trol, 100  S.  E.  216. 


Upon  these  principles  and  conclusions,  an 
order  will  be  entered  awarding  the  peremp> 
tory  writ  moved  for. 

Peremptory  writ  awarded. 
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STATE  ax  rel.  8IZEM0RE  v.  HUNTER  et  al. 
STATE  ax  rel.  SHANNON  v.  SAME. 
STATE  ax  rel.  COOPER  v.  SAME.  (Nos. 
4133,  4134,  4137.) 

(Supreme  Court  of  Appeals  of  West  Yirgiiiia. 

July  8,  1920.) 

(Syllabus  hy  the  Court.) 

Eleotlont  ^=:>25^Pow6r  of  county  board  sit- 
ting as  board  of  canvassers  stated. 

The  county  court  sitting  as  a  board  of  can- 
vassers^ of  the  returns  of  a  primary  election 
have  no  authority  or  jurisdiction  on  the  demand 
of  a  candidate  voted  for  at  such  an  election  for 
a  recount  of  the  ballots  cast  at  the  several 
voting  predncts,  to  exclude  such  ballots  upon 
the  ground  that  the  afKrmation  books  required 
by  section  13  of  the  Primary  Election  Law 
(Code  Supp.  1918,  c.  3,  {  28b,  XIII.  [sec.  60ml) 
were  not  signed  by  the  voters  as  required  by 
said  statute.  Such  affirmation  books  constitute 
no  part  of  the  returns  of  said  election  to  be 
canvassed  or  considered  by  such  canvassing 
board.  The  sole  jurisdiction  of  such  board  is 
to  canvass  the  returns  which  the  law  requires 
election  officers  to  make  to  them  and  to  declare 
the  result  as  shown  on  the  face  thereof. 

Separate  proceedings  in  mandamus  by  the 
State,  on  the  relation  of  Hiram  Sizemore, 
F.  E.  Shannon,  and  James  P.  Cooper,  against 
W.  L,  Hunter  and  others,  to  compel  the  is- 
suance of  election  certificates.  Writs  award- 
ed. 

Geo.  W.  McClintic^  of  Gharleston,  for  re- 
lators. 

John  R.  Pttndletont  of  Princeton,  for  re- 
spondents. 

MILLER,  J.  The  relators,  candidates  on 
the  Republican  ticket  at  the  primary  election 
held  in  Wyoming  County  on  May  25,  1920, 
for  the  nomination  for  the  offices  of  sheriff, 
prosecuting  attorney  and  county  assessor 
respectively,  and  on  the  face  of  the  returns 
made  l^  the  election  officers  at  the  several 
precincts  of  said  county  duly  nominated  for 
said  offices,  seek  by  mandamus  to  compel  re- 
spondents, members  of  the  county  court  of 
said  county,  and  ex  officio  the  board  of  can- 
vassers of  said  returns,  to  reconvene  forth- 
with as  sudi  board  of  canvassers  and  issue 
to  petitioners  respectively  certificates.  In  the 
case  of  petitioner  Hiram  Sizemore  that  on 
the  face  of  the  returns  he  received  for  the 
said  office  of  sheriff  eight  hundred  and  nine- 
teen (819)  votes  as  against  seven  hundred 
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and  eighty-five  (786)  votes  for  his  only  com- 
petitor, respondent  A.  H  Weaver;  and  in 
the  case  of  said  F.  E.  Shannon,  showing  that 
he  received  on  the  face  of  said  returns  for 
the  oflSce  of  prosecuting  attorney  for  said 
county  nine  hundred  and  thirteen  (913)  votes 
as  against  six  hundred  and  thirteen  (613) 
votes  cast  for  respondent  J.  Albert  Toler, 
his  competitor  for  that  office ;  and  in  the  case 
of  relator  James  A.  CJooper,  that  he  received 
on  the  face  of  the  returns  for  the  office  of 
coimty  assessor  seven  hundred  and  seventy- 
one  (771)  votes,  and  that  respondent  G.  W. 
Gr^hani,  his  competitor  for  said  office,  re- 
ceived only  five  hundred  and  seventy-seven 
(577)  votes. 

The  several  petitions  made  parts  of  the 
alternative  writs  and  the  returns  of  respond- 
ents show  that  after  having  first  met  on  May 
28,  1920,  and  after  several  adjournments, 
lastly  on  June  9, 1920,  said  board  of  canvass- 
ers did  canvass  the  returns  of  said  election, 
and  as  to  the  nominations  for  said  offices  did 
ascertain  that  on  the  face  thereof  the  re- 
sult in  each  instance  was  as  claimed  by  re- 
lators; but  that  on  said  last-mentioned  day, 
after  having  so  ascertained  and  recorded 
the  result  of  said  election,  on  demand 
solely  of  said  respondent  Weaver,  candidate 
for  the  nomination  for  the  office  of  sheriff, 
for  a  recount  of  the  ballots  of  certain  pre- 
cincts in  said  county,  and  after  such  recount 
had  been  made,  said  canvassing  board  on  mo- 
tion of  said  Weaver  undertook  to  exclude  the 
votes  cast  at  some  of  said  precincts,  the  basis 
of  said  motion  and  of  its  action  being  that 
at  said  precincts  the  voters  had  failed  to 
sign  the  affirmation  books  as  required  by  sec- 
tion 13  of  the  Primary  Election  Law  as 
amended  in  1919;  and  that  at  i^  session  of 
said  board  of  canvassers  held  on  June  14, 
1920,  to  which  day  by  an  alleged  nunc  pro 
tunc  order  then  entered  said  board  of  can- 
vassers pretended  to  have  adjourned,  they 
proceeded  to  consider  said  motion  and  ob- 
jections, and  after  excluding  the  ballots  from 
r^aid  several  precincts  ascertained  that  for 
the  office  of  sheriff  said  Sizemore  received 
but  four  hundred  and  eight  (408)  votes  and 
the  said  Weaver  four  hundred  and  eighty- 
five  (485)  votes,  resulting  in  the  nomination 
of  the  latter  instead  of  the  former  as  shown 
on  the  face  of  the  returns;  and  in  the  case 
of  said  Shannon  that  he  received  but  four 
hundred  and  thirteen  (413)  votes  and  his 
competitor,  respondent  Toler,  four  hundred 
and  thirty-one  (431)  votes,  changing  the  re- 
sult of  said  election  in  favor  of  the  latter; 
and  in  the  case  of  petitioner  Ck>oper,  instead 
of  the  result  on  the  face  of  the  returns,  that 
he  received  only  three  hundrd  and  fifty-nine 
(359)  votes,  and  his  competitor  Graham  four 
hundred  and  sixteen  (416)  votes,  thereby  giv- 
ing the  said  Graham  the  nomination  by  a 
majority  of  fifty-seven  (57)  votes  over  re- 
lator. 


The  present  writs  challenge  the  authority 
and  jurisdiction  of  said  canvassing  board,  on 
the  demand  of  a  candidate  for  a  recount,  to 
exclude  the  ballots  cast  at  any  precinct  at 
such  primary  election,  or  to  take  into  consid- 
eration in  canvassing  the  vote  any  facts  ex- 
cept such  as  appear  on  the  face  of  the  re- 
turns made  to  them  by  the  election  officers. 
Wherefore  the  sole  question  presented  for 
decision  is,  were  the  affirmation  books  re- 
quired by  section  13  of  the  Primary  Election 
Law  a  part  of  the  returns  to  which  respond- 
ents could  look  in  determining  and  declaring 
the  result  of  said  primary  election?  No- 
where in  said  Primary  Election  Law  do  we 
find  any  prescribed  authority  in  the  election 
officers  holding  such  elections  to  exclude  bal- 
lots because  of  the  omission  of  voters  to 
sign  the  affirmation  books.  Illegal  votes  aft- 
er the  ballots  are  cast  must  be  counted, 
though  they  may  afterwards  be  made  the 
subject  of  contest  in  contests  properly  Insti- 
tuted. Doll  V.  Bender,  65  W.  Va.  404,  410, 
47  S.  E.  293.  Section  68  of  $;hapter  3  of  the 
Code  (Code  1913,  {  90),  the  general  election 
law,  made  applicable  to  primary  elections,  in 
prescribing  what  is  to  be  included  in  such 
returns  and  considered  by  the  canvassing 
board,  says: 

"The  officers  in  whose  cnstody  the  ballots, 
poll  books,  tally-sheets  and  certificates  have 
been  placed,  shall  lay  the  same  before  them  for 
examination." 

Section  24  of  the  Primary  Election  Law 
{Ck}de  Supp.  1918,  c  3,  |  28b.  XXIV.  [sec. 
50w])  makes  all  provisions  of  said  chapter 
3,  the  general  election  law,  not  in  confiict 
with  it,  so  far  as  germane,  applicable  to 
primary  elections.  In  prescribing  the  dispo- 
sition to  be  made  of  said  affirmation  books 
by  the  election  officers,  section  13  of  the  Pri- 
mary Election  Law  says: 

"Said  affirmation  book,  together  with  all 
written  affidavits  made  at  said  primary,  shall 
be  placed  in  a  strong  and  durable  envelope  and 
securely  sealed  by  the  commissioners  of  elec- 
tion, and  each  commissioner  shall  write  his 
name  across  the  back  of  such  envelope,  which 
shall  be  delivered  by  one  of  said  commission- 
ers to  the  derk  of  the  circuit  court,  who  shall 
preserve  said  affirmation  book  in  his  office, 
and  deliver  the  affidavits  to  the  foreman  of  the 
grand  jury  when  next  in  session,  as  provided 
by  section  eighty-three  of  chapter  three  of  the 
Code." 

There  is  no  provision  anywhere  for  laying 
these  affirmation  books  before  the  canvassing 
board  nor  for  making  them  a  part  of  the  of- 
ficial returns  to  be  canvassed.  Having 
served  their  purpose  before  the  election  of- 
ficers, they  are  required  to  be  sealed  up  and 
returned  to  the  clerk  of  the  circuit  court 
and  by  him  preserved  for  lawful  purposes, 
which  does  not  include  the  canvassing  of  the 
votes  by  the  board  of  canvassers.    And  said 
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section  83  of  chapter  Z  (Code  1913,  {  105),  the 
general  election  law,  requires  that  all  af- 
fidavits provided  for  in  this  chapter  shall  be 
delivered  to  the  foreman  of  the  grand  Jury 
with  the  seal  of  the  election  commissioners 
unbroken.  In  Brazle  v.  Fayette  County  Com- 
missioners, 25  W.  Va.  213,  It  was  decided 
with  reference  to  canvassing  boards,  that  the 
acts  of  the  county  commissioners  must  be 
based  on  the  returns  as  certified  to  them 
from  the  several  voting  places  of  the  coun- 
ty; that  the  provisions  of  the  statute  relat- 
ing to  contested  elections  have  no  application 
to  their  duties  as  canvassers  of  the  election. 
In  the  present  case,  as  already  observed,  the 
board  of  canvassers  undertook,  on  the  de- 
mand of  one  of  the  candidates  affected  for  a 
recount  of  certain  precincts,  to  throw  out 
and  disregard  the  whole  vote  in  these  pre- 
cincts without  notice  of  contest  or  other- 
wise to  the  other  candidates  affected,  thereby 
to  change  the  whole  result  of  said  election, 
not  only  as  to  the  candidate  demanding  the 
recount,  but  as  to  all  other  candidates  for 
nomination  for  county  offices.  This  action 
was  clearly  unlawfuL  In  primary  elections 
the  purpose  of  the  affirmation  book  is  to 
qualify  the  voter  to  cast  his  ballot  for  the 
candidates  of  a  particular  political  party. 
He  may  qualify  therefor  in  the  several  wasrs 
prescribed  by  the  statute.  But  as  we  decided 
in  Sanders  v.  Board  of  Canvassers,  79  W.  Va. 
303,  90  S.  E.  865,  the  board  of  canvassers 
can  not  determine  the  qualifications  of  vot- 
ers, or  any  such  question.  They  simply  as- 
certain and  declare  results  according  to  the 
returns  made  to  them.  There  is  a  marked 
distinction  in  our  cases,  and  in  the  statute, 
as  to  what  may  be  considered  by  a  canvass- 
ing board  and  by  the  court  oi^  other  tribunal 
in  a  contested  election. 

But  an  argument  is  presented,  based  on 
the  particular  provisions  of  section  14  of  the 
Primary  Election  Law  (Code  Supp.  1918,  c 
8,  i  28b.  XIV.  [sec.  60n])  and  our  case  of 


Baer  ▼•  Gore,  79  W.  Va.  50,  90  S.  E.  530, 
L.  B.  A.  1917B,  723,  that  the  proceed- 
ing before  the  .board  of  canvassers,  as  In 
Baer  v.  Gore,  was  converted  into  an  ac- 
tual contest,  and  that  the  rules  applicable 
to  contested  elections  are  controlling.  Cer- 
tainly these  rules  could  not  be  applied  in  the 
cases  of  Cooper  and  Shannon,  who  had  no 
notice,  were  not  parties  to  that  proceeding, 
and  whose  rights  and  interests  were  disposed 
of  without  a  day  in  court  In  Baer  v.  Gore 
the  proceedings  were  converted  into  a  con- 
test by  the  action  of  the  parties,  and  what 
is  there  decided  must  be  construed  with  ref- 
erence to  the  fact  that  that  was  a  contested 
election.  That  fact  is  emphasized  in  tiie 
opinion.  True,  as  argued,  section  22  of  the 
Primary  Election  Law  (Code  Supp.  1918,  c. 
3. 1 28b.  XXII.  [sec  50v])  provides  for  appeals 
by  candidates  from  the  action  of  the  board 
of  canvassers  or  of  any  political  committee 
to  the  circuit  court  and  to  this  court,  and 
says  that: 

"All  such  contests  shall  be  governed  by  the 
provisions  of  the  code  of  West  Virginia,  so  far 
as  the  same  are  applicable,  as  found  in  chapter 
six  thereof." 

But  how  can  it  be  argued  that  this  pro- 
vision, unless  as  in  Baer  v.  Gk)re,  the  case  is 
converted  into  a  contest,  enlarges  the  iwwers 
and  duties  of  the  board  of  canvassers,  and 
gives  that  board  Jurisdiction  to  determine  the 
legality  of  votes  cast  at  such  primary  elec- 
tion. Such  was  certainly  not  the  intention 
of  the  Legislature  manifested  by  any  provi- 
sion of  any  of  the  statutes  bearing  on  the 
subject. 

From  all  which,  our  oondusion  Is  that  per- 
emptory writs  should  go  In  each  case  accord- 
ing to  the  mandates  of  the  original  writs, 
and  it  will  be  so  ordered. 

WILLIAMS,  P.,  absent 


Gb.) 


(USO  Cki.  29D 

REGISTER  et  al.  v.  GUTHRIE  «t  al. 
(No.  1703.) 

CSvpreme  Court  of  Georgia.    June  18»  1920.) 

(SyUalHiB  hy  ih^  Oowi.) 

Executors  and  administrators  ^s>380(4)— Re- 
fusal of  interlocutory  Injunction  to  restrain 
sale  of  realty  purchased  at  administrator's 
sale  held  not  abuse  of  discretion. 
The  evidence  was  conflicting  on  the  mate- 
rial points  of  the   case.     The  court  did  not 
ahuse  his  discretion  in  refusing  to  grant  the  in- 
terlocutory injunction. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  R.  G.  Dlckerson,  Judge. 

Suit    by    Josephine   Re^ster   and    others 

against  S.  F.  Guthrie  and  others  to  set  aside 
doud  on  title,  for  an  accounting,  and  for  an 
injunction.  Decree  for  defendants,  and 
plaintiffs  bring  error.    Affirmed. 

The  petition  aUeged  that  petitioners  and 
defendants  were  the  heirs  of  Samuel  Guthrie, 
deceased,  and  that  two  of  the  defendants 
were  the  administrators  of  his  estate;  that 
defendants  fraudulently  entered  Into  an 
agreement  to  suppress  bidding  at  the  ad- 
ministrators' sale  of  the  real  property  be- 
longing to  the  estate  of  Samuel  Guthrie,  and 
to  have  one  of  the  defendants  bid  in  the 
property  for  the  benefit  of  the  others  as 
cheaply  as  possible,  and  thereafter  to  ac- 
count to  the  other  defendants  to  the  exclu- 
sion of  petitioners.  Petitioners  prayed  that 
the  administrators'  deeds  be  set  aside  as  a 
cloud  on  title,  that  defendants  be  compelled 
to  account  for  the  rents  and  profits  receiv- 
ed by  them,  and  that  they  be  enjoined  from 
selling  or  incumbering  the  lands  or  the  tim- 
ber thereon.    Statonent  by  editor. 

W.  R.  Smith  and  R.  A.  Hendricks,  both  of 
Nashville,  for  plaintiffs  in  error. 

J.  D.  lA>vett,  of  Nashville,  for  defendants 
in  error. 

GILBERT,  J.    Judgment  affirmed. 
All  the  Justices  concur. 
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supported  1)y  evidence,  and  tbe  eoort  did  not 
err  in  refusing  a  new  triaL 


(150  CkL  811) 

BELL  V.  HOLLAND. 

(Supreme  Court  of  Georgia. 


(No.   1874.) 
June  18^  1920.) 


(8yUalu$  hy  the  Court.) 

Now  trial  <8=»I44— Trial  ^s»l94(il),  253(10)-* 
Affidavits  of  two  |urors  as  to  ronditloo  of 
verdlot  ovoroome  by  oosater  affidavits;  in- 
stroctioKS  hold  aot  erronoooo  bs  invadlan 
provlnoe  of  Jury  or  misropreseatlng  eontoa- 
tions. 
None  of  the  grounds  of  the  motion  for  new 

trial  show  reversible  error.    The  verdict  was 


Hrror  from  Superior  Court,  Worth  Coun- 
ty; R.  Eve^  Judge. 

Suit  by  A.  B.  Holland  against  M.  A.  B^l. 
Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

The  grounds  stated  in  the  motion  for  new 
trial,  in  addition  to  the  general  grounds  tl^at 
the  verdict  was  not  supi)orted  by  evidence 
and  was  contrary  to  the  evidence  and  to  the 
law,  were  as  follows: 

(5)  That  the  court  erred  in  charging  that 
defendant -said  the  deed  shown  by  Exhibit  B  to 
the  petition  was  fraudulently  procured  from 
the  said  Mary  J.  Whaley  by  the  said  Mrs. 
Alma  B.  Holland,  because  said  charge  gave  the 
jury  to  understand  as  a  matter  of  law  that  the 
physical  possession  of  the  deed  was  improperly 
obtained;  whereas,  it  was  contended  that  the 
signature  to  the  deed  was  fraudulently  ob- 
tained. 

(6)  That  the  court  erred  in  charging  the  Jury 
that  if  the  plaintiff,  Mrs.  Alma  B.  Holland,  in- 
duced the  execution  of  the  deed  through  the 
use  of  fraud,  they  should  iind  against  the  plain- 
tiff, because  it  excluded  from  the  consideration 
of  the  jury  the  joint  fraud  and  joint  action  of 
Wiley  Holland,  the  husband  of  plaintiff,  in*  in- 
ducing the  conveyance  to  plaintiff. 

(9)  Because  the  verdict  was  not  the  unan- 
imous verdict  of  the  jury,  and  was  received 
when  neither  the  defendant  nor  her  attorneys 
w«re  present  in  court. 

In  support  of  the  laat  ground  defendant 
filed  affidavits  of  2  jtzrora  to  the  effect  that 
they  did  not  agree  to  the  verdict,  but,  on  rep- 
resentation by  other  Jurors  that  it  was  the 
best  way  to  get  the  Jury  discharged,  they 
agreed  that  the  other  .10  might  report  the 
verdict,  expecting  the  Jury  to  be  polled,  when 
they  would  state  that  the  verdict  was  not 
their  .verdict^  and  the  Jury  would  then  be  dis- 
charged, and  a  new  trial  granted.  Defendant 
also  filed  affidavits  of  herself  and  her  at- 
torneys to  the  effect  that  none  of  them  were 
present  in  court  when  the  verdict  was  re- 
ceived. 

In  opposition  to  the  motion  the  other  10 
Jurors  Joined  in  an  affidavit  denying  the 
statements  In  the  affidavit  of  the  2  Jurors, 
and  stating  that  the  2,  after  refusing  for  two 
days  and  a  night  to  vote  either  way,  finally 
consented  to  the  verdict  for  plaintiff,  as 
agreed  to  by  the  other  10. 

The  court  approved  the  statement  of  t&ctB 
in  the  amended  grounds  for  motion  for  new 
trCal  as  correct,  with  the  exception  that  he 
had  no  recollection  of  anything  transpiring 
at  the  time  of  the  reception  of  the  verdict; 
some  nine  months  having  intervened  between 
the  day  of  the  trial  and  the  first  complaint 
as  to  the  reception  of  the  verdict — State- 
ment by  editor. 
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Qande  Payton,  of  Albany,  and  X  H.  Tip- 
ton, of  Sylvester,  for  i^aintiif  in  error. 

Perry  &  Williamson,  of  Sylvester,  for  de- 
fendant In  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(160  Ga.  286) 

WILSON  V.  STATE.    (No.    1933.) 

(Supreme  Ck>urt  of  Georgia.    June  16,  1920.) 

(Syllabus  by  ih€  Court,) 

f.  Criminal  law  ^=»822(I4)— Charge  on  right 
to  believe  teetimony  of  Impoached  witnessee 
not  erroneous  when  entire  charge  considered. 

Error  was  assigned  upon  the  following 
charge:  **If  the  testimony  on  the  part  of  the 
witness  against  whom  the  impeaching  testi- 
mony has  been  offered,  or  testimony  for  the 
purpose  of  impeaching  such  witness  has  been 
offered,  is  believed  by  the  jury  to  be  the  truth, 
then  they  have  the  right  to  accept  and  use  that 
testimony  in  passing  upon  the  issues  in  the 
case,  even  though  there  may  be  testimony  of- 
fered  for  the  purpose  of  impeaching  such  wit- 
ness.'' The  charge  was  assigned  as  erroneous, 
on  the  ground  "that  it  was  the  duty  of  the 
jury,  if  they  believed  that  the  witness  had  been 
successfully  impeached  (that  is,  if  they  believed 
that  the  two  main  witnesses  for  the  state  had 
made  contradictory  statements  as  to  matters 
relevant  to  their  testimony,  and  to  the  case)  to 
disregard  the  testimony  of  such  witnesses,  un- 
less corroborated  in  material  particulars.** 

Held:  When  considered  in  connection  with 
the  entire  charge  relating  to  impeachment  of 
witnesses,  the  portion  of  the  charge  excepted 
to  was  not  erroneous.  The.  criticism  of  the 
charge  related  to  another  principle  of  law  ap- 
plicable to  the  case;  but  it  was  not  a  good 
ground  of  objection  to  the  charge  as  given,  cor- 
rect within  itself,  that  the  judge  did  not  also 
charge  the  principle  as  contended  for. 

(a)  In  StoflFord  v.  State,  55  Ga.  692  (4),  dted 
by  counsel  for  plaintiff  in  error,  there  was  an 
appropriate  assignment  of  error  upon  the 
court's  failure  to  charge  the  principle  there 
announced. 


2.  Criminal   law   «S9670,   703— Homicide 
166(6)— Evidence  of  motive  not  inadmissible 
becaase  iBoidentally  patting  character  in  is- 
sue;   remarks  of  solicitor  general  as  to  In- 
tended proof  of  motion  not  ground  for  declar- 
ing mistrial  because  of  reflection  on  charac- 
ter;   evidence  as  to  llliolt  relations  between 
accused  and  a  woman  to  show  motive  admis- 
sible. 
Where  evidence  is  admissible  to  show  mo- 
tive end  to  connect  the  accused  with  the  crime 
charged,  the  mere  fact  that  it  may  tend  inci- 
dentally to  put  the  character  of  th^  accused  in 
issue  would  not  render  it  inadmissible.     Smith 
V.  State,  148  Ga.  467,  96  S.  E.  1042  (2).    Ap- 
plying this  principle,  the  judge  did  not  err  in 
refusing  to  declare  a  mistrial  on  account  of  re- 
marks made  by  the  solicitor  general,  alleged  to 
be  improper  as  reflecting  on  the  defendant's 
character;    nor  did  the  court  err  in  admitting 


evidence  as  to  illicit  relations  between  the  ac- 
cused and  a  woman,  such  evidence  tending  to 
show  motive  for  the  homicide  and  the  defend- 
ant's connection  with  it. 

3.  Criminal  law  <&s»433,  448(8),  659,  722(2), 
762(5)  —  Homldde  «=9<3I6  —  Charge  as  to 
reasonable  doubt  held  not  erroneous  as  sub- 
mitting Jury  could  not  believe  defendant  not 
guilty;  sherifF's  testimony  as  to  tracks  of 
paramour  held  not  Inadmissible  as  condu- 
sion;  permitting  attorney  for  suspeoted  per- 
son to  testify  to  sending  taxi  for  defendant's 
paramour  not  ground  for  now  trial;  letter 
from  accused  to  paramour  not  Inadmissible; 
laughter  by  audience  held  not  ground  for  de- 
claring mistrial;  not  error  not  to  declare 
mistrial  because  of  argument  as  to  defendant 
causing  paramour  to  lead  life  she  did,  eta. 

Other  grounds  of  the  motion  for  new  trial 
to  which  the  principles  announced  in  the  preced- 
ing notes  do  not  apply,  relating  to  rulings  on 
admissibility  of  evidence  and  alleged  improper 
remarks  of  counsel  are  without  merit,  and  are 
not  of  such  character  as  to  require  elaboration. 

4.  Sufficiency  of  evidence. 

The  evidence  was  suflicient  to  support  the 
verdict,  and  there  was  no  error  in  refusing  a 
new  trial. 

Error  from  Superior  Court,  Sumter  Coun- 
ty;   Z.  A.  Ldttlejohn,  Judge. 

Walter  W.  Wilson  was  convicted  of  homi- 
cide, and  he  brings  error.    Affirmed. 

The  grounds  for  new  trial  stated  In  the 
amended  motion  in  addition  to  those  dis- 
cussed by  the  court  charged  error  in  the 
following  rulings: 

First.  That  the  court  charged  that  if  from 
the  testimony,  taking  into  consideration  the 
statement  of  the  defendant,  the  jury  had  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant,  de- 
fendant is  entitled  to  that  doubt,  and  must  be 
acquitted,  but  that,  if  conviction  has  been  car- 
ried to  the  jury's  nands,  to  their  satisfaction 
beyond  a  reasonable  doubt  of  the  guilt  of  the 
defendant,  it  was  their  duty  to  return  a  ver^ct 
that  would  speak  that  conclusion,  because  that 
charge,  in  effect  submitted  to  the  jury  only  the 
alternatives  of  belief  in  defendant's  guilt,  or 
reasonable  doubt  as  to  his  guilt,  and  in  effect 
submitted  that  they  could  not  believe  defendant 
not  guilty. 

Fourth.  In  admitting  testimony  by  the  sheriff, 
after  he  had  testified  to  seeing  tracks  in  the 
vicinity,  that  the  shoes  of  defendant's  parsmour 
corresponded  with  that  track  and  looked  that  it 
might  be  the  same  track,  for  the  reason  tliat 
such  statement  was  a  conclusion. 

Eighth.  In  permitting  an  attorney  who  rep- 
resented a  person  against  whom  suspicion  was 
directed,  to  testify  to  sending  a  taxi  driver  to 
bring  defendant's  paramour  to  his  office,  on 
the  ground  that  such  testimony  was  immaterial, 
irrelevant,  and  not  binding  upon  the  defendant. 

Tenth.  In  admitting  the  following  letter,  re- 
ceived by  defendant's  paramour: 

^'Morris  Station,  Georgia.    No.  1,  1910. 

"Lena:  I  received  your  letter  and  was  glad  to 
hear  from  you.  Lena  you  spoke  of  them  trying 
to  have  me  up  thinking  I  know  something  about 
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that  man.  I  have  never  seen  biuK  If  I  have 
ever  seen  him,  I  did  not  know  him.  I  do  not 
know  why  any-one  says  that  I  know  anything, 
for  I  was  at  my  boarding  house  asleep.  Mr. 
West  was  the  first  one  that  I  ever  heard  speak 
of  this.** 

Goiinsel  for  defendant  objected  to  this,  say- 
ing that  the  same  was  immaterial,  irrelevant, 
and  did  not  throw  any  light  on  the  question. 

Eleventh.  In  refusing  to  declare  a  mistrial 
because  the  solicitor  general,  in  his  closing  ar- 
gument, stated  that  when  another  party  under 
suspicion  went  to  her  attorney's  office  she  de« 
nied  that  she  knew  anything  of  the  killing  of 
deceased,  which  statement  the  solicitor  general 
withdrew,  on  defendant's  objection,  adding  that 
she  did  not  say  anything  to  her  attorney, 
whereupon  the  audience  in  the  courtroom 
laughed  out  loud,  which  ground  was  qualified 
by  the  court's  statement  that  there  was  no  ap- 
phiuse,  but  there  was  an  audible  ripple  of  laugh- 
ter from  a  portion  of  the  spectators,  not  the 
least  boisterous  or  in  any  manner  indicating  any 
hostile  attitude  toward  the  defendant. 

Twelfth.  In  refusing  to  declare  a  mistrial 
when  the  solicitor  general  in  his  concluding  ar- 
gument stated  that  defendant  had  caused  his 
paramour  to  live  the  life  she  did;  that  the  de- 
ceased was  in  no  better  condition  than  the  de- 
fendant; that  **you  have  not  hired  me  to  tell 
a  lie." 

— Statement  by  editor. 

Shipp  &  Sheppard,  of  Americus,  for  plain- 
tiff in  error. 

Jule  Felton,  Sol.  Gen.,  of  Montezuma,  Wal- 
118  &  Fort,  of  Americas,  Clifford  Walker, 
Atty.  Gen.,  and  M.  (X  Bennet,  of  Macon,  for 
the  State. 

ATKINSON,  J.  Judgment  afitlrmed.  All 
the  Justices  concur. 


(25  Oa.  App.  408) 

HOWARD  V.   STATE.      (No.    10870.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 

June  16,  1920.) 

(Syllabita  hy  the  Court,)  , 

1.  Soffloleiicy  of  Instruotloas. 

When  considered  in  connection  with  all 
the  facts  of  the  case  and  in  the  light,  of  the 
remainder  of  the  charge  of  the  court,  the  ex- 
cerpts from  the  charge  of  which  complaint  is 
made  contain  no  error  that  would  demand  the 
grant  of  a  new  trial. 

2.  Criminal  law  <8=:9825( I)— Failure  to  diargo 
OB  involuntary  manslaughter  held  not  error 
In  absence  of  request. 

In  the  motion  for  a  new  trial,'  it  is  alleged 
that  **the  court  erred  in  not  defii^g  to  the 
jury  what  would  be  involuntary  manslaughter 
in  the  commission  of  a  lawful  act  without  due 
caution  and  circumspection."  The  judge  charg- 
ed the  section  of  the  Code  covering  this  grade 
of  homicide,  and  otherwise  charged  correctly 
on  this  subject,  and  if  a  fuller  cliarge  was  de- 
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sired  it  should  have  been  requested  by  a  legal 
and  timely  written  request,  as  required  by  law, 
and  the  failure  of  the  judge  to  define  spedficsl* 
ly  this  grade  of  homicide  is  not  cause  for  new 
trial,  in  the  absence  of  such  a  request.  See,  in 
this  connection,  Pickens  v.  State,  132  Ga.  46, 
47,  63  S.  E.  783,  and  cases  cited. 

3.  Homicide  ^=s>3l7— in  proseoution  for  man- 
slaughter eaused  by  aotomobiie  grounds  for 
new  trial  based  on  instruction  held  not  meri- 
torious. 

There  is  no  merit  in  ground  IS  of  the 
amendment  to  the  motion  for  a  new  trial. 

4.  Criminal  law  (8=:9823(l)— Homlolds  «s»297— 
IMere  Inaoouraey  or  slight  errors  In  charge 
held  not  ground  for  reversal,  where  other- 
wise comprehensive  and  correct;  omission  In 
charge  on  manslaughter  caused  by  automobile 
as  to  application  of  braJies  as  soon  as  do- 
ceased  was  seen  held  not  ground  for  reversal. 

While  there  may  have  been  a  slight  inac- 
curacy in  the  charge  in  stating  the  contention 
of  the  defendant  (as  complained  of  in  ground 
6  of  the  motion  for  a  new  trial),  yet  when  the 
charge  is  viewed  in  its  entirety  this  error  is 
not  of  sufficient  gravity  to  require  a  reversal. 
**Mere  inaccuracies  of  expression  or  slight  er- 
rors which  are  not  likely  to  obscore  the  mean- 
ing of  the  court  or  mislead  the  jury  will  not 
authorize  this  court  to  set  aside  a  verdict, 
where  the  charge  is  otherwise  comprehensive 
and  correct."  Moreover,  when  the  judge,  after 
completing  his  charge,  inquired  of  counsel  (as 
shown  by  the  record)  if  they  desired  any  fur- 
ther instructions  given,  counsel  for  defendant 
should  have  called  the  court's  attention  to  the 
fact  that  the  charge  did  not  actually  state  all 
of  the  defendant's  contentions. 

5.  Sufflciency  of  evidence. 

There  is  ample  evidence  to  support  the  ver- 
dict 

Error  from  Superior  Ck)urt,  Dekalb  Ck)un- 
ty;  C.  W.  Smith,  Judge. 

David  Howard  was  convicted  df  involun- 
tary manslaughter,  and  he  brings  error.  Af- 
firmed. 

The  fifth  ground  of  the  amendment  to  tbe 
motion  for  a  new  trial  charged  that  counsel 
for  defendant  argued  that,  unless  defend- 
ant's automobile  was  being  operated  at  a 
speed  greater  tlian  80  miles  per  hour,  defend- 
ant could  not  be  convicted  of  involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act,  while  counsel  for  the  state  argued 
that  it  was  for  the  jury  to  determine  wheth- 
er, having  regard  to  the  conditions  of  the 
street  and  its  use,  the  automobile  was  being 
operated  at  a  speed  greater  than  was  rea- 
sonable and  safe,  whether  that  speed  was 
more  or  less  than  30  miles  per  hour,  and  that 
if  the  speed  was  greater  than  reasonable 
speed,  defendant  could  be  convicted,  though 
the  speed  was  less  than  80  miles  per  hour, 
and  that  the  court  therefore  erred  in  not  In- 
structing the  jury  spedflcally  on  that  point. 
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and  not  Inatmctlng  them  that  they  must 
determine  that  the  speed  was  in  excess  of  30 
miles  an  hour  before  they  conld  find  that  de- 
fendant was  guilty  of  an  unlay^ful  act  in 
operating  the  antomoblle  at  an  unlawful 
rate  of  speed,  and  that  it  was  error  for  the 
court  to  give  In  the  charge  section  10  of  the 
act  of  1915  (Laws  Bz.  Sess.  p.  112),  regulat- 
ing motor  vehicles,  without  instructing  the 
Jury  specifically  as  to  what  would  amount  to 
a  misdemeanor  with  reference  to  the  speed 
of  an  automobile. 

The  sixth  special  ground  of  the  amend- 
ment to  the  motion  for  new  trial  alleged  that 
eoiurt  erred  in  instructing  the  jury  that  de- 
fendant contended  that  he  was  traveling  at 
a  very  moderate  speed,  and  had  no  intention 
of  killing  the  boy,  that  he  saw  the  boy  in  the 
street  and  gave  him  the  usual  signal,  but 
that  the  boy  paid  no  attention  and  ran  across 
the  street,  and  that  defendant  made  an  honest 
effort  to  turn  the  car  to  avoid  striking  him, 
but  could  not  do  so,  because  the  court  omit- 
ted to  state  to  the  Jury  the  contention  defend- 
ant made  all  through  the  trial  that  he  ap- 
plied the  brakes  as  soon  as  he  saw  that  de- 
ceased was  running  toward  the  portion  of 
the  street  in  front  of  the  automobile. 

W.  F.  Buchanan  and  Branch  &  Howard, 
all  of  Atlanta,  for  plaintiff  in  error. 

Geo.  M.  Napier,  SoL  Gen.,  of  Decatur,  for 
the  State. 

BI4OODWORTH,  J.   Judgment  afElrmed. 

BROYLES,  a  X«  and  LUKS,  J.,  concur. 


(25  Oa.  App.  388) 
ALEXANDER  v.  STATE.      (No.    11425.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(Byllabiu  hy  the  Court,} 


Weapons  ^=»  1 7 (4)— Evidence  held  to  author- 
ize ooavlotion  for  carrying  a  pistol. 

The  evidence  in  this  case  authorized  the 
conviction  of  the  defendant.  It  was  not  error 
to  overrule  and  denj  the  plaintiff's  petition  for 
certiorari,  which  complained  of  his  conviction. 
See  Cheney  v.  State,  10  Ga.  App.  451,  73  S. 
B.  617;  Green  v.  State,  23  Ga.  App.  519,  98 
S.  E.  553. 

Error  from  Superior  Court,  Putnam  Coun- 
ty; J.  B.  Park,  Judge. 

Sidney  Alexander  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  lie  petitions  for 
certiorari.    Affirmed. 

The  petition  for  certiorari  alleged  that  the 
indictment  charged  petitioner  with  unlawful*- 
ly  carrying  a  pistol;  that  the  evidence  for 
the  state  showed  that  defendant  had  a  pistol 
in  his  hand  at  the  house  of  Daisy  Lawson, 


one  of  tbB  witnesses  for  the  state;  and  tliat 
while  lie  held  it  In  bis  hand  It  went  off  and 
shot  out  the  lamp,  whereupon  Alonia  Alex- 
ander grabbed  the  pistol  f rmn  defendant  and 
ran  away,  but  that  the  witnesses  did  not 
know  who  owned  the  pistol,  or  who  brought 
it  to  the  house. 

Defendant's  statement  was  to  the  effect 
that  he  went  to  the  house  in  company  with 
Alonza  Alexander,  the  owner  of  the  pistol, 
and  that  while  there  the  owner  tried  to  s^ 
the  pistol  to  defendant,  and  while  defendant 
had  It  in  his  hand,  examining  it,  the  pistol 
was  discharged,  whereupon  the  owner  grab- 
bed it  and  ran  away. 

The  petition  comi^ained  of  errors  at  the 
trial,  because  the  judgment  Is  contrary  to  law 
and  without  evidence  to  support  it,  and  is 
contrary  to  the  evid^ice;  because  there  was 
no  evidence  that  defendant  had  the  pistol 
with  intent  and  purpose  to  carry  it  to  some 
other  place  than  that  at  which  the  manual 
possession  began,  and  that  the  only  evidence 
was  that  defendant  had  the  pistol  in  his  pos- 
session for  the  purpose  of  exanfinatioii. 
Statement  by  editor. 

R.  C.  Jenkins,  of  Eatonton,  for  plaintiff  in 
error. 

Doyle  Campbell,  SoL  Gen.,  of  MontSoello, 

for  the  State. 

LUKE,  J.    Judgment  afDrmed. 

BROTLES,  a  J.,  and  BLOODWORTH.  J., 
concur. 


(25  Ga.  App.  471) 
STANTON  V.   PARHAM.    (No.    11520.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(SyUahiu  hy  the  Court) 

Appeal  and  error  «=9l005(2)  —  FlmllKgt  ap- 
proved by  trial  Judge  will  not  be  Interfered 
with. 

The  motion  for  a  new  trial  contains  only 
the  usual  general  grounds;  the  evidence  for 
the  defendant  In  error,  while  not  in  all  re- 
spects satisfactory,  authorised  the  verdict,  and, 
the  finding  of  the  jury  having  been  approved 
by  the  trial  Judge,  this  court  is  without  au- 
thority to  interfere. 

Error  from  Superior  Court,  Wilkes  Coun- 
ty;  B.  F.  Walker,  Judge. 

Proceedings  between  T.  D.  Stanton  and  B. 
B.  Parham.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

Colley  &  Colley,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

Clement  E.  Sutton,  of  Washington,  Qa., 
for  defendant  in  error. 

BROYL^S,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


<i=3»For  other  ca^es  s««  same  topic  aad  KBY-NUMBBU  in  aU  K«y-NHmbered  J)i«e»(«  aad  ladeaMt 
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LEATHERWOOD  V.  STATE.     (No.   11569.) 

iCwupt  «f  Appeals  of  Qeorisia,  Division  N<k  1. 

July  14,  1920.) 

(ByiMu9  hv  the  Oowrt.) 

Crlnriiiml  law  ^=0778(1)— In  assault  with  intent 
to  murder.  Jury  must  be  instructed  burden 
U  on  etate  to  oHow  Intent  to  iitii. 

The  defendant  was  charged  with  the  of- 
fense of  assault  with  intent  to  murder.  Er- 
ror is  assigned  upon  the  judge's  failure  to 
4;haige  the  jury  that  the  eTidence  must  be  suf- 
ficient to  satisfy  them  that  the  defendant  shot 
with  intent  to  kiB.  This  assignment  of  error 
is  well  taiten.  Where  death  does  not  ensue, 
the  intent  to  kill  cannot  be  a  matter  of  legal 
presumption,  but  must  be  discovered  from  the 
evidence.  For  this  reason,  in  every  trial  for 
the  offense  of  assault  with  intent  to  murder, 
the  jury  must  be  instructed,  in  effect,  that  the 
burden  is  upon  the  state  to*  show,  beyond  a 
reasonable  doubt,  that  the  alleged  assault,  if 
made  by  the  defendant,  was  made  with  the  spe- 
4*ific  flitent  to  kill.  See  Wimberly  y.  State,  12 
Ga.  App.  640,  77  S.  E.  879.  The  other  alleged 
■errors  are  such  as  will  not  likely  recur  on 
another  trial.  It  was  error  to  overrule  the  mo- 
tion for  a  new  trial. 

Brror  from  Superior  Court,  Haralson  Coun- 
ty;  P.  A.  Irwin,  Judge. 

Jim  Leatherwood  wag  convicted  of  an- 
gault  with  Intent  to  murder,  and  he  brings 
«rror.    Reversed. 

J.  M.  McBride,  of  Tallapoosa,  for  plain- 
tiff in  error. 

J.  R.  Hutcheson,  Sol.  Gen.,  of  Dou^asvllle, 
And  Griffith  &  Matthews,  of  Buchanan,  for 
the  State. 

LUKE,  J.     Judgment  reversed. 

BROXLES,  C.  Jh  and  BLOODWORTH, 
J.,  concur. 


3=3 


<25  Oa.  App.  380) 

WILLIAMS  V.   STATE.    <No.    11225.) 

•(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(SyUdbuM  &y  the  Oaurt.) 

4.  Laroeny  ^=>28(l)— Indiotment  for  entry 
and  oarrylng  away  goods  held  not  demurrable. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  indictment. 

2.  Criminal  law  ^=9594 (3)— Motion  for  oon- 
thiaattce  properly  denied,  where  witness  was 
not  expected  at  next  term. 

0pon  the  hearing  of  the  defendant's  motion 
lor  a  continuance,  based  upon  the  absence  of  a 
material  witness,  the  movant  did  not  state  that 
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he  expected  to  hare  the  testimony  of  the  wit- 
ness at  the  next  term  of  the  court  It  was 
therefore  not  error  to  overrule  the  motion. 

3.  Laroeny  «s977(4)-*lgstniGtlon  on  reoent 
anoxplalaed  possession  of  stolen  goods  held 
misleading. 

The  charge  upon  the  subject  of  recent  pos- 
session of  stolen  property  was  confusing  to  the 
jury,  in  that  it  tended  to  mislead  them  into 
thinking  that  the  defendant  had  the  burden  of 
showing  that  he  had  never  been  in  the  recent 
possession  of  the  stolen  property.  As  it  was 
a  very  close  case  upon  its  facts,  this  error  re- 
quires another  trial. 

Brror  from  City  Court  of  Carrollton ;  Jas. 
Beallf  Judge. 

Will  WilUamg  was  convicted  of  entry  of 
a  house  and  stealing  and  carrying  away 
property  found  therein,  and  he  brings  error. 
Beversed. 

Statement  by  editor: 

The  indictment,  omitting  formal  parts  wan 
an  follows: 

"The  said  WiU  Williams,  on  the  1st  day  of 
July,  in  the  year  of  our  Lord  1917,  in  the  coun- 
ty aforesaid,  did  enter  the  house,  the  same  be- 
ing buggy  house  of  Emory  Thomas,  in  said 
county  situate,  and  one  leather  horse  collar, 
of  the  value  of  $4,  and  one  pair  leather  buggy 
lines,  of  the  value  of  $2,  of  the  personal  goods 
of  said  Emory  Thomas  in  said  buggy  house 
then  and  there  being  found,  did  then  and  there 
unlawfully,  fraudulently,  and  privately  take, 
steal,  and  carry  away.** 

The  court's  charge  on  the  subject  of  recent 
possession  of  stolen  property  was  as  follows: 

"That's  the  first  question.  That's  called  the 
corpus  delicti;  that  is,  the  committing  of  the 
crime  must  be  established  before  you  could  con- 
vict asybody.  It  must  be  shown  the  goods  were 
taken  from  Emory  Thomas  before  you  could 
convict  him.  If  that  be  true,  were  they  recently 
found  in  the  possession  of  Will  Williams,  the 
defendant  on  trial?  If  you  find  that  they  were, 
has  Will  Williams  made  satisfactory  explana- 
tion of  lus  possession,  and  shown  to  your  sat- 
isfaction that  he  was  not  recently  in  possession 
of  them?  If  he  has,  then,  gentlemen,  you  could 
not  convict  him.  But  if  you  should  find  that 
the  goods  were  stolen,  that  they  were  recently 
found  in  the  possession  of  Will  Williams,  the 
defendant,  an^  be  has  not  made  satisfactory 
explanation,  an  explanation  that  satisfies  yoo 
as  jurors,  then  that  would  authorize  you  to  con- 
vict the  defendant." 

K.  W.  Adamson,  of  Carrollton,  for  plain- 
tiff in  error. 

Willis  Smith,  SoL,  and  Boykin  A  Boykin, 
all  of  Carrollton^  tor  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  C.  J:,  and  BLOODWORTH,  J^. 

concur. 
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m  Ga.  App.  m) 

CARSON  V.  STATE.    (No.   11517.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jidy  13,  1020.) 

(SyllahuM  5y  the  Court,) 

1.  Newly  discovered  evidence. 

The  alleged  newly  discovered  evidence  is 
cumulative  in  its  nature,  and  is  not  of  such 
probative  value  that  it  would  probably  result 
in  a  different  verdict  being  rendered,  should  a 
new  trial  be  granted. 

2.  Sufflcienoy  of  evidence. 

There  is  evidence  to  support  the  verdict, 
which  is  approved  by  the  presiding  judge,  and 
this  court  will  not  interfere. 

Error  from  Superior  Ck>urt,  Marion  Coun- 
ty;  G.  H.  Howard,  Judge. 

Proceeding  between  Tobe  Carson  and  the 
State.  Judgment  for  the  State,  and  Carson 
brings  error.    Affirmed. 

Geo.  P.  Munro,  of  Buena  Vista,  for  plain- 
tiff in  error. 

C.  F.  McLaughlin,  Sol.  GeiL,  of  Ck>lumbus, 
for  the  State. 

BLOOD  WORTH,  J.    Judgment  affirmed. 

BROTLES,  C.  J.,  and  LUKE,  J.,  concur. 


(25  Qa.  App.  4M) 

BUSH  V.  KIIMBRELL,  Sheriff.    (No.   11519.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

July  13,  1920.) 

(8yllahu9  Ity  ihe  Court,) 

Chattel  mortgages  ^s»4l-^ales  ^=9461— Notes 
held  aot  to  reserve  title,  nor  to  ooBtaln  ehat- 
tel  mortgage. 

W.  J.  Bush  filed  an  application  for  a  rule 
against  the  sheriff,  alleging  in  part  that  *'your 
petitioner  holds  two  purchase-money  mort- 
gages over  certain  property,  therein  described, 
which  said  property  was  in  the  possession  of 
said  H.  A.  Vinson  at  the  time  of  his  death; 
that  said  mortgages  have  never  been  foreclosed 
and  are  past  due,  and  a  true  copy  of  both  of 
said  mortgages  are  hereto  attached  and  made  a 
part  of  this  petition  as  Exhibit  A."  Petitioner 
further  alleged  that  under  certain  judicial  pro- 
ceedings said  property  had  been  sold  by  the 
sheriff,  and  that  as  the  proceeds  of  said  sale  the 
sheriff  had  in  his  hands  the  sum  of  $300,  and 
he  prayed  that  the  sheriff  "show  cause  •  •  • 
why  said  amount  should  not  be  paid  to  peti- 
tioner, or  a  sufficiency  thereof  to  discharge  his 
mortgage  liens  against  the  property  sold  for 
the  purchase  money."  The  copies  of  the  notes 
attached  to  the  petition  are  as  follows: 
$225.00.  Colquitt,  Ga.,  Jan.  4,  1916.  Oct.  1st 
next,  after  date,  I  promise  to  pay  to  the  order 
of  W.  J.  Bush,  or  bearer,  two  hundred  and 
twenty-five  dollars,  for  value  received.  This 
note  given  for  the  purchase  money  of  two  bay 
mares,  one  about  three  years  old,  named  Dola, 


other  about  two  years  old,  named  Maude,  with 
interest  after  maturity  until  paid  at  eight  per 
cent,  per  annum,  and  if  I  fail  to  pay  this  note 
at  maturity,  and  the  same  is  placed  in  the  hands 
.of  an  attorney  for  collection,  then  I  admit  that 
I  have  damaged  the  said  W.  J.  Bush  ten  per 
cent,  on  the  amount  of  said  debt  by  forcing  him 
to  employ  an  attorney  on  account  of  my  default, 
and  said  damage  is  hereby  declared,  for  value 
received,  to  be  liquidated  and  collectible  as 
part  of  said  original  debt.  [All  homestead 
rights  waived.]  Given  under  the  hand  and  seal 
of  each  party.  [Signed]  H.  A.  Vinson. 
[Seal.]"  $116.00.  Colquitt,  Ga.,  Jan.  4,  1918. 
Oct.  1st  next,  after  date,  I  prcmiise  to  pay  to 
the  order  of  W.  J.  Bush,  or  bearer,  one  hundred 
and  sixteen  dollars,  for  value  received.  This 
note  given  for  purchase  money  of  one  bay 
mare  about  12  years  old.  [Remainder  in  same 
language  as  next  above.]  [Signed]  H.  A.  Vin- 
son. [Seal.]"  The  judge  denied  the  applica- 
tion. Held,  that  the  judge  properly  denied 
the  application.  The  notes  in  this  case  neither 
reserved  title  to  the  property  sold,  nor  contain- 
ed a  mortgage  to  secure  the  purchase  money. 

Error  from  Superior  CJourt,  Millw  Cbunty; 
W.  C.  Worrill,  Judge. 

Application  for  rule  by  W.  J.  Bush  against 
C.  H.  Kimbrell,  Sheriff,  to  show  cause  why 
he  should  not  pay  the  proceeds  of  a  Judicial 
sale  to  petitioner.  Application  denied,  and 
petitioner  brings  error.    Affirmed. 

P.  D.  Ri<5h,  of  Colquitt,  for  plaintiff  in  er- 
ror. 

W.  I.  Geer,  of  Oolquitt,  for  defendant  in 
error. 

BLOODWORTH,  J.     Judgment  affirmed. 

BROYLBS,  O.  X,  and  LUKE^  J.,  concur. 


(26  Ga.  App.  473) 
PHILLIPS  V.  JACOBS.    (No.   1151 1.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(Byllahu9  by  the  Court,) 

Trial  «s»l43— DIreotlon  of  verdiot  error,  whore 
evidence  eonflioting  as  to  material  Itsoee. 
There  bemg  some  conflict  in  the  evidence 
as  to  material  issues,  the  court  erred  in  di* 
recting  a  verdict  for  the  plaintiff;  a  verdict  in 
his  favor  not  being  demanded. 

Error  from  City  0)urt  of  Carrollton; 
James  Beall,  Judge. 

Action  by  G.  L.  Jacobs  against  W.  H.  Phil- 
lips. Judgment  for  plalntifT,  and  defendant 
brings  error.    Reversed. 

Emmett  Smith,  of  Carrollton,  for  plaintiff 
in  error. 

I.  N.  Cheney,  of  Bremen,  for  defendant  In 
error. 

BROYLES,  C.  J.    Judgment  reversed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 
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HOGAN  V.  STATE.    (No.   11540.) 


(Court  of  Appeals  of  Georgia,  DiTiaion  No.  !• 

July  IS,  1020.) 
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Boykin  &  Boykin,  of  CarroUton,  for  plain- 
tifP  in  error. 

W.  K.  Fielder,  of  Cedartown,  for  defendant 
in  error. 


(ByUafnu  hv  the  Court.) 

1.  Dninkard8  ^=»l  I— Evidence  held  Insnfflolent 
to  sustain  oonvlctlon  of  drunkenness  on  pub- 
lic hlohway. 

The  indictment  in  this  case  charged  the  ac- 
cused with  "drunkenness  on  public  highway.** 
There  is  no  evidence  to  support  the  allegation 
in  the  indictment  that  the  accused  did  "appear 
in  an  intoxicated  condition  on  a  public  highway, 
*  *  *  which  said  drunkenness  and  intoxica- 
tion was  caused  by  the  excessive  use  of  intoxi- 
cating  wines,  beers,  liquors,  and  opiates." 

2.  Special  grounds  of  motion  for  new  trial  not 
considered. 

The  allegations  of  error  in  the  special 
grounds  of  the  motion  for  new  trial  need  not  be 
considered,  as  they  are  of  such  a  character  as 
that  they  will  not  likely  reappear  when  the 
case  is  tried  again. 

Error  from  Superior  Conrt,  Irwin  County; 
R.  Eve,  Judge. 

Henry  Hogan  was  convicted  of  drunken* 
ness  on  a  public  highway,  and  he  brings  error. 
Reversed. 

H.  E.  Oxford  and  Quincey  &  Rice,  all  of 
Ocilla,  for  plaintiff  in  error. 

R.  S.  Foy,  Sol.  Gten.,  of  Sylvester,  for  the 
State. 

BLOODWORTH,    J.    Judgment    reversed. 

BROYLBS,  O.  J.,  and  LUKE,  J^  concur. 


(25  Ga.  App.  422) 

TAYLOR   V.   HOLMES.    (No.    1 1501.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  13,  1920.) 

(SyllahvB  hy  the  Court.) 


Execution  ^=»  1 66— Affidavit  of  lllegaiity  held 
not  proper  remedy  to  arrest  execution  and 
set  aside  Judgment. 

The  court  properly  refused  to  sanction  the 
certiorari  in  this  case.  "An  affidavit  of  illegal- 
ity is  not  the  proper  remedy  to  arrest  an  exe- 
cution and  set  aside  a  judgment,  upon  the 
ground  that  at  the  time  of  its  rendition  by  the 
court  as  being  by  default  there  was  an  issuable 
plea  on  file  and  undisposed  of."  Tumlin  v. 
0*Bryan,  68  Ga.  65(1).  See,  also,  Greene  v. 
OUphant,  64  Ga.  666(1);  Brown  v.  Webb,  121 
Ga.  281,  48  S.  E.  917(1). 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  J.  R.  Terrell,  Judge. 

Proceeding  between  John  Taylor  and  W.  K. 
Holmes.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 


BLOODWORTH,  J.   Judgment  affirmed. 
BROYIiBS,  a  J^  and  LUKE,  J.^  ooocor. 


(as  Qa.  App.  4X0 
CUMMINGS  V.  STATE.    (No.   11587.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  13,  1920.) 

(ByUabus  ^  f As  Court.) 

Criminal  law  <d=9935(l)— When  new  trial  for 
lllegai  possession  of  latoxleatlng  liquors  must 
be  granted. 

"The  evidence  relied  upon  by  the  state  to 
connect  the  accused  with  the  offense  of  having 
in  his  custody  and  control  intoxicating  liquor 
was  wholly  circumstantial  in  character,  and  did 
not  exclude  every  reasonable  hypothesis,  save 
that  of  the  guilt  of  the  accused.  Accordini^ 
the  court  erred  in  overruling  the  motion  for 
a  new  trial.** 

Error  from  Superior  CJourt,  Harrla  County ; 
G.  H.  Howard,  Judge. 

Simon  Cummings  was  convicted  of  unlaw- 
fully having  intoxicating  liquors  In  his  poo* 
session,  and  he  brings  error.    Reversed. 

J.  R.  Lunsford,  of  Hamilton,  for  plaintiff 
in  error. 

O.  r.  McLaughlin,  SoL  Gen.,  of  Columbii% 
for  the  State. 

BLOODWORTH,  J.  The  indictment  dtorg- 
ed  that  the  accused  did  "have  in  his  posBe»- 
sion,  custody,  and  control  alcoholic,  spiritvh 
ous,  malt,  and  intoxicating  liquor."  He  waa 
convicted  and  made  a  motion  for  new  trial* 
which  was  overruled,  and  the  case  is  before 
this  court  for  review. 

The  evidence  shows  that  the  defendant  and 
one  other  occupied  a  house  Jointly,  and  Joint- 
ly controlled  and  used  a  crib ;  each  one  having 
a  key  to  the  crib.  An  officer  went  to  this 
house,  told  the  defendant  that  he  was  going 
to  search  his  premises,  and  that  unliesa  de- 
fendant unlocked  the  crib  he  would  break  it 
open.  The  defendant  replied  that  his  wlfe^ 
who  was  at  church,  had  the  key;  but  he 
walked  off,  not  out  of  sight  of  the  officer,  and 
returned  with  the  key.  T^e  officer  unlocked 
the  crib  and  "found  a  five-gallon  keg  with 
about  four  gallona  of  whisky  in  it*'  The  de- 
fendant stated: 

"I  had  not  been  in  the  crib  that  day,  and 
did  not  know  there  was  any  whisky  there. 
The  whisky  didn't  belong  to  me,  and  I  didn't 
know  there  was  any  whisky  on  the  place  until 
Mr.  Huling  found  it  in  the  crib.' 


»f 
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There  w«0  no  dfredt  evidence  tbat  the 
TThisky  belonged  to  the  defendant,  of  that  It 
did  not  belong  td  the  party  who  had  joint 
possession  of  the  crib  with  the  defendant  (he 
not  having,  so  far  as  the  record  discloses, 
been  put  apim  the  stand).  See  Lunceford  V. 
Mayor,  etc.,  of  Washington,  17  Ga.  App.  730 
(2),  88  S.  E.  212.  Certainly  the  evidence  did 
not  exclude  every  other  reasonable  hypothe- 
sis, save  that  of  the  guilt  of  the  accused,  for 
it  Is  Just  as  reasonable  to  conclude  that  the 
liquor  brfonged  to  the  other  party,  who  Joint- 
ly used  the  crib  with  the  defendant 

'*The  e^dence  relied  upon  by  the  state  to 
connect  the  accused  with  the  offense  of  having 
m  Ills  custody  aod  control  intoxicating  liquor 
was  wholly  drcumstantial  in  character,  and 
did  not  exclude  every  reasonable  hypothesis, 
save  ithat  ef  the  guilt  of  the  accused.  Accord- 
ingly the  court  erred  in  overruling  the  motion 
for  a  new  trial."  Reeves  v.  State,  23  Ga.  App. 
d,  97  S.  E.  263; 

.  See,  also,  Kennedy  v.  State,  23  Ga.  App. 
141,  97  S.  E.  891. 
Judgment  reversed* 

.  BEOXXiBS,  C.  J.,  and  LUKE,  J^  concur. 


was  on  plaintiff  to  prove  that  the  account  was 
due,  Biid  that  in  the  absence  of  agreement  it 
would  be  due  when  a  sufficiency  of  the  crops 
for  the  year  in  which  the  supplies  were  fur- 
nished to  make  t!he  crops  had  matured. 

(5)  That  the  court  erred  in  charging  the 
jury  that  sudi  liens  (for  supplies  furnished  for 
making  crops)  shall  exist  only  as  liens  on  the 
crops  of  the  year  in  whidi  they  are  made,  and 
may  be  foreclosed  before  the  debt  is  due,  if 
the  tenant  is  removing  or  seeking  to  remove  his 
crops  from  the  premises,  or  when  other  legal 
process,  not  in  favor  of  the  landlord  nor  con- 
trolled by  him,  nor  levied  at  his  instance  or  pro- 
curement, is  being  enforced  against  said  crops, 
there  being  no  grounds  to  authorize  such 
charge. 

(6)  That  the  court  erred  in  charging  the  jury 
that,  if  only  a  part  of  the  amount  claimed  is 
denied,  the  amount  admitted  to  be  due  must  be 
paid  before  the  affidavit  shall  be  received  by  the 
officer;  that  the  defendant  may  replevy  the 
property  by  giving  bond  and  security  in  double 
the  amount  claimed  for  the  payment  of  the 
eventual  condemnation  money;  that  the  jury 
should  look  to  the  papers  in  the  case  to  see 
whether  those  rules  had  been  complied  with 
as  to  the  foredpsure  of  the  lien,  and  also  look 
to  the  counter  affidavit  to  see  what  it  set  forth; 
that  no  point  was  made  on  the  contents  of  the 
lien,  but  that  the  evidence  must  show  the  rules 
of  law  had  been  complied  with,  because  under 
the  facts  of  this  case,  it  was  necessary  to  file 
replevy  bond  or  to  pay  into  court  the  amount 
admitted  to  be  due,  and  the  charge  was  preju- 
dicial and  harmful  to  movant,  and  not  appli- 
cable to  the  fads. 

— Statement  by  the  Editor. 

Orrin  'Roberts,  of  Monroe,  for  plalntiUf  in 
error. 

R.  Lb  ft'H.  O.  dox  and  EI  W.  Roberts,  all 
of  Monroe,  for  defendant  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BBOTLES,  C.  J.,  and  LUKE,  J.,  concur. 


(25  Oa.  App:  880) 

PAYNE  V.   BRASWELL.    (No.    M2M.) 

<  « 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  IQ,  1920.) 

(ByaahuB  hy  th$  Court.) 

L  Costs  ^=9262— Damages  on  appeal  for  delay 
allowed  only  on  clear  showing. 
Not  being  fully  convinced  that  this  case  was 
brought  to  this  court  fo^  delay  only,  the  re- 
quest to  award  damages  against  the  plaintiff  as 
provided  by  section  6218  of  the  Civil  Code  of 
1910  ife  denied. 

2.  Landlord  and  tenant  ^=»328  (4) —Charges  In 
suit  to  foreclose  lien  for  supplies  not  errone- 
ous; defendant  In  foreclosure  under  cropping 
oontraot  may  bring  replevin. 

The  special  grounds  of  the  motion  for  new 
trial  are  without  merit,  and  the  evidence  war- 
ranted the  verdict  for  plaintiff. 

Error  from  City  Court  of  Monroe;  A.  C. 
Stone,  Judge. 

Action  by  W.  M.  Braswell  against  K.  O. 
Payne.  Judgxhent  for  plaintiff,  and  defend- 
ant brings  error.    AlUrmed.  ' 

The  special  grounds  of  the  motion  for  new 
trial  were  as  follows: 

-  (4)  That-  the  court  erred  in  refnshig  to 
charge  that  plaintiff  must  prove  that  the  ac- 
count set  up  in  his  lien  foreclosure  was  due, 
and  that  in  t;he  absence  of  agreement  it  would 
be  due .  if  a  ^'sufficiency  of  the  crops  for  the 
year  in  which'  the  supplies  were  furnished,'  to 
pay  for  the  same,  had  matured  and  been  gath- 
ered, and  in  charging  instead  that  the  burden  I  fraud  upon  the  pait  of  the  defendant,  and,  it 


(26  Oa.  App.  464) 
WEST  V.  THOMPSON.    (No.   11227.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(ByXldbu9  ^y  the  Court) 

1.  Exchange  of  property  ^=»t  I— Unless  ex- 
pressly reserved,  right  to  rescind  horse  swap 
for  fraud  dependent  on  actual  fraud. 

The  right  of  the  plaintiff  to  recover  In  this 
case  depended  upon  his  right  to  rescind  the 
trade  for  fraud,  and  "the  right  to  rescind  for 
fraud  in  a  horse  swap  exists  only  where  actual 
fraud  has  been  committed,  unless  the  right  to 
rescind  has  been  expressly  reserved."  Ciobb  v. 
Pope,  21  Oa.  App.  103,  93  S.  B.  1029,  and  au- 
thorities cited. 

2.  Sufflolency  of  evidence. 

Conceding  tbat  the  plaintiff  got  the  worse 
of  the  swap,  and  that  he  was  thereby  defrauded, 
the  evidence  fails  to  affirmatively  show  actual 
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not  apiieating  tliat  the  .plaintiff  had  expressly 
reserved  the  right  to.  resdiid  the  trade,  that 
right  did  not  exist.  The  verdict  for  the  plain- 
tiff, therefore,  was  unsupported  hy  the  evi- 
dence; and  the  court  erred  in  overruling  the 
defendant's  motion  for  a  new  trial. 

Error  ft-om  City  Court  of  Carrbllton; 
James  ^eall,  Judge. 

Action  by  Homer  liiompson  against  W.  W. 
West*  Judgment  Xor  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Boykin  &  Boykin»  of  Oarrollton,  for  plain- 
tiff in  error. 

E.  T.  Steed  and  Smith  ft  Smith,  all  of  Gar- 
ronton,  for  defendant  in  error. 

LUKE,  J.    Judgment  reversed. 

BR0YO:S,  C.  J.,  and  BLOODWORTH,  J., 
concur. 


facts  of  the  case,  there  is  no  reversible  error 
in  any  of  the  excerpti  therefrom  of  whidi  eom« 
plaint  is  made. 

2i  Trial  «=3>260(l)«— InstmottoBs  oovtred  prop« 
eriy  refused. 

The  requests  to  charge,  as  far  as  legal  and 
pertinent,  were  covered  by  tbfi  charge  as  given. 

3.  Witnesses  ^=s>  1 54— Conversation  with  de« 
oeased  aaent  of  defendant  held  not  Inadmls^ 
sible. 

The  court  did  not  err  in  admitting  the  evi- 
dence of  which  complaint  is  made  in  the  eighth 
ground  of  the  motion  for  new  triaL 

4.  Sufflolenoy  of  evidence. 

There  was  evidence  to  support  the  verdict. 


(2S  Oa.  App.  461) 

STANLEY  et  al.  v.  STATE.    (No.  1 1494.) 

(Ck)urt  of  Appeals  of  Georgia,  Division  No.  !• 

July  14,  1920.)       ' 

t 

(ByUatHu  by  the  Ocvrt,) 

f.  New  trial  €=»  143 (I)— Juror's  affidavit  Im- 
peaohlng  verdict  not  ground. 

A  ground  of  a  motion  for  a  new  trial,  ba^ed 
upon  an  affidavit  ot  a  juror  impeaching  the 
verdict,  is  without  merit  Park's  Ann*  Code,  f 
5883,  and  citations.    < 

2.  Sirfflclency  of  evidence. 

The  evidence  amply  authorized  the  verdict. 

Ehror  from  Superior  Oouit,  Twiggs  Coun- 
ty;   J.  L.  Kent,  Judge. 

Proceeding  between  Will  Stanley  and 
others  and  the  State.  Judgment  for  the  lat- 
ter, and  the  former  bring  error.    Affirmed. 

■  J.  S.  Davis,  of  Irwinton,  and.  B.  A.  Harri- 
son,, of  Jeffersonville,  for  plaintiffs  in  error. 

E.  L.  Stephens,  Sol.  Gen.,  of  WrlghtsvUle, 
for  the  State. 

BBOYLE^,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Ga.  App.  8B2> 

CLOVER   LEAF   CASUALTY   00.   et  al.  v. 

NATIONAL  LIFE  INS.  CO.  OF  THE 

UNITED    STATES.    (No.    11234.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(SuUdbUs  hy  ihe  Court.) 

I.  Trial  ^=»295(f)«*-Charge  must  be  oonstmed 
In  Its  entirety. 

When  the  charge  as  given  is  considered  in 
its    entirety   and   in    connection   with   aU   the 


Error  from  Superior  Court,  Fulton  County ; 
Geo.  L.  Bell,  Judge. 

Action  by  the  National  Life  Insurance  Com- 
pany  of  the  United  States  of  America  against 
the  Clover  Leaf  Casualty  Company  and  otlh 
ers.  Judgment  fOr  plaliitilE,  and  defendant 
brings  error.    Affirmed, 

The  eighth  ground  of  the  motion  for  new 
trial  alleged  that  the  court  erred  in  admit- 
ting evidence  of  H.  C.  Ketterer,  a  witness 
for  the  plaintm  below,  in  reference  to  the 
conversations  and  transactions  with  (me  Ash- 
ley, deceased,  in  which  the  witness  stated  that 
Ashley  had  told  him  all  about  his  trans- 
aictions,  and  had  showed  witness  his  con- 
tract with  the  Clover  Leaf  Casualty  Com- 
pany, and  that  they  had  discussed  together 
the  methods  of  transacting  business,  and  the 
commissions  to  be  paid,  that  movants  ob- 
jected to  the  admission  of  the  evidence  be- 
cause the  communications  between  Mr.  Ket- 
terer and  Mr.  Ashley  were  transactions  whol- 
ly between  a  living  agent,  Mr.  Ketterer  for 
the  plaintiiT,  and  a  deceased  alleged  agent, 
Mr.  Ashley,  for  the  defendant.  Clover  Leaf 
Casualty  Company,  because  the  transactions 
or  communications  were  between  a  living 
agent  of  the  plaintiff,  and  a  deceased  party 
defendant,  J.  B.  Ashl^,  and  because  the 
statements  made  and  advice  given  to  Mr. 
Ashley  by  the  witness  who  was  an  agent  for 
the  plaintiff  company  could  not  bind  the  de« 
fendant  Clover  Leaf  Casualty  Company,  be- 
ing made  without  the  knowledge  or  consent 
of  the  defendants,  and  were  prejudicial  to 
the  rights  of  defendant  and  tended  to  con- 
fuse and  mislead  the  Jury. — Statement  by 
Editor. 

Dorsey,  Shelton  &  Dorsey  and  Q.N.  Bynum, 
all  of  Atlanta,  for  plaintiff  in  error. 

Moore  &  Pomeroy,  of  Atlanta,  for  defend- 
ant in  error. 

BLOODWOBTB;  J.   Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 
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(25  Oa.  App.  896) 

HINE8»  Dlreotor  General  of  Railroads,  ot  al. 
V.  MoCOOK.    (No.  11446.) 

(Court  of  Appeal!  of  Georgia,  Division  No.  1. 

June  15,  1^20.    Rehearing  Denied 

July  14,  1920.) 

(SyllabuM  5y  ike  Court.) 

1.  Trial  «s»233(l)  —  Court  may  state  plain- 
tiffs oontentions  as  sot  fortli  In  petition 
wliers  supported  by  evidence. 

Upon  the  trial  of  an  action  it  is  not  error 
for  the  coort  to  state  to  the  jury  imy  conten- 
tion of  the  plaintiff  as  set  forth  in  his  petition, 
where  it  is  supported  by  evidence,  and  especial- 
ly where  the  contention  and  the  stated  facts 
upon  which  it  is  based  are  expressly  and  spe- 
cifically denied  in  the  defendant's  answer.  This 
is  true  even  though  the  undisputed  evidence 
may  show  that  for  some  other  reason  the  plain- 
tiff is  not  entitled  to  recover  on  that  particu- 
lar contention. 

2.  Railroads  ^s»5i/2,  New,  vol.  6A  Key-No. 
Series— Statutory  presumptions  of  negligence 
held  applicable  to  Director  General. 

The  statutory  presumption  of  negligence, 
as  set  forth  in  section  2780  of  tho  Civil  Code 
of  1010,  is  applicable  in  a  suit  aguiust  the  Di- 
rector General  of  Railroads,  where  the  damage 
sued  for  was  caused  by  the  running  of  the  lo- 
•comotives  or  cars  of  any  of  the  railroads  on* 
-der  his  control  as  Director  GeneraL 

(Additiowd  Syllahut  hy  Sditorial  Staff,) 

•3.  Trial  ^s»25l(8)  —  Instruction  as  to  negli- 
gence of  two  defendants  held  erroneons, 
where  no  averment  as  to  one  defendant. 

In  an  action  against  the  Director  General 
-of  Railroads  for  negligent  homicide  at  a  rail- 
road crossing,  an  instruction  that  plaintiff  al- 
leged that  the  Director  General  and  another 
were  negligent  in  establishing  and  maintaining 
an  unsafe  crossing  held  erroneous  as  far  as 
such  other  was  concerned,  where  plaintiff  did 
not  charge  such  other  with  such  particular  act 
of  negligence,  but  limited  it  to  the  Director 
-General. 

-4.  Railroads  «s»5i/2.  New,  vol.  6A  Key-No. 
Series— Director  General  precluded  from 
mailing  defense  tliat  railroad  could  not  have 
made. 

In  a  suit  against  the  Director  General  of 
Railroads  for  negligent  homicide  at  a  railroad 

•crossing,  the  Director  General  was,  under  Act 
CoDg.  March  21,  1918,  §  10  (U.  S.  Comp.  St 
1918,    U.    S.    Comp.    St   Ann.   Supp.    1919,    i 

-3115% j),  precluded  from  malLing  any  defense 
that  the  railroad  company  itself  could  not  have 

»made. 

Error  from  City  (^urt  of  Albany;  Clay- 
ton Jones,  Judge. 

Action  by  Nora  McCook,  by  next  friend, 
against  Walker  D.  Hines,  Director  General 
^f  Railroads,  and  H.  A.  McGee,  for  wrongful 
death.  Judgment  for  plaintiff  against  both 
defendants,  and  they  bring  error.  Affirmed 
.as  to  defendant  Hlnes  and  reversed  as  to 
'defendant  McGee. 


Peacock  &  Gardner  and  Pope  ft  Bennet, 

all  of  Albany,  for  plalntiffii  In  error. 

E.  E.  Cox,  of  Camilla,  and  lippltt  ft  Burt, 
of  Albany,  for  defendant  In  error. 

BROYLES,  C.  J.  Mrs.  Nora  McCook 
brought  her  Joint  suit  against  Walker  D. 
Hines,  Director  (zeneral  of  Railroads,  and 
H.  A.  McGee,  for  the  alleged  negligoit  homi- 
cide of  her  husband  at  a  railroad  crossing. 
A  verdict  In  favor  of  the  plaintiff  against 
both  defendants  was  returned,  and  the  de- 
fendants' separate  motions  for  a  new  trial 
were  overruled,  and  to  this  judgment  they 
excepted.  Counsel  for  the  plaintiffs  In  error, 
In  their  brief  and  In  their  oral  argument 
before  this  court,  expressly  abandoned  every 
assignment  of  error  except  as  to  the  over- 
ruling of  the  fourth,  fifth,  and  sixth  spe- 
cial grounds  of  the  motions  for  a  new  trial. 

[3]  The  fourth  ground  in  effect  complains 
that  the  court  erred  In  stating  to  the  jury 
that  the  plaintiff  alleged  that  the  defendants, 
the  Director  General  of  Railroads  and  McGee, 
were  negligent  in  establishing  and  maintain- 
ing  an  unsafe  and  dangerous  crossing.  This 
charge  was  clearly  erroneous  and  prejudi- 
cial so  far  as  the  defendant  McGee  was  con- 
cerned, since  the  plaintiff  In  her  petition  did 
not  charge  McGee  with  this  particular 
act  of  negligence,  but  specifically  limited  it  to 
the  other  defendant,  the  Director  General  of 
Railroads;  and,  as  it  is  impossible  to  know 
on  which  particular  act  of  negligoice  al- 
leged in  the  petition  the  verdict  against  the 
defendant  McGee  was  based,  this  error  re- 
quires a  new  trial  for  him. 

[1]  The  charge  is  farther  complained  of 
as  erroneous  as  against  the  other  defendant, 
the  Director  General  of  Railroads,  for  the 
reason  that  the  undisputed  evidence  showed 
that  the  deceased  was  well  acquainted  with 
the  dangerous  crossing,  and  that  he  volun- 
tarily, and  not  in  an  emergency,  attempted 
to  use  it,  and  that  therefore  he  was  him- 
self guilty  of  such  gross  negligence  as  to 
bar  the  plaintiff  from  a  recovery  on  this 
particular  allegation  of  negligence.  Coun- 
sel for  the  Director  General  of  Railroads 
earnestly  insist  that  under  such  drcnm- 
stances  it  was  harmful  error  against  that 
defendant  for  the  court  to  merely  instruct 
the  jury  that  one  of  the  contentions  of  the 
plaintiff  was  that  the  defendant  was  negli- 
gent in  maintaining  an  unsafe  and  danger- 
ous crossing.  We  cannot  agree  with  this 
contention  of  learned  counsel.  Conceding, 
for  the  sake  of  the  argument,  that  counsel 
are  correct  in  their  contention  that  the  un- 
disputed evidence  showed  that  the  deceased 
personally  knew  that  the  crossing  was  un- 
safe and  dangerous,  and  that  he  voluntarily, 
and  not  in  an  emergency,  attempted  to  use 
it,  and  therefore  that  the  plaintiff  was  not 
entitled  to  recover  on  account  of  the  negli- 
gence of  the  defendant  in  maintaininip  the 
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crosaincT,  we  do  not  think  that  the  court  erred 
in  merely  stating  to  the  jnry  that  one  of 
the  contentions  of  the  plaintlif  was  that  the 
defendant  was  negligent  In  maintaining  an 
xmsafe  and  dangerous  crossing.  This  con- 
tention was  specifically  set  out  in  the  plain- 
tiff's petition,  and  was  expressly  and  spe- 
cifically denied  in  the  defendants*  answers, 
and  a  direct  and  clear-cut  issue  was  thereby 
made.  Under  such  circumstances  the  Direc- 
tor General  of  Railroads,  if  dissatisfied  with 
the  Judgment  against  him,  should  have  sought 
a  reversal  thereof  on  Bonte  other  assignment 
of  error. 

In  this  special  ground  of  the  motion  for 
a  new  trial  three  excerpts  from  the  charge 
of  the  court  are  complained  of,  bat  they 
cover  substantially  the  same  subject-mat- 
ter, and  none  of  them  is  prejudicial  to  the 
defendant,  the  Director  General  of  Railroads, 
for  any  reason  assigned,  and  especially  when 
the  excerpts  are  considered  In  the  light  of 
the  entire  charge  and  all  the  facts  of  the 
case.  The  certified  copy  of  the  charge  of 
the  court  comprises  14  closely  typewritten 
pages,  and  Is  a  very  dear,  comprehensive, 
and  fair  presentation  of  the  contentions  of 
the  parties  (with  the  exception  already 
pointed  out)  and  of  the  law  applicable 
thereto. 

2.  There  is  no  substantial  merit  in  either 
the  fifth  or  sixth  special  ground  of  the  mo- 
tion for  a  new  trial.  The  instructions  there- 
in complained  of  were,  in  efTect,  that  where 
it  was  shown  that  a  person  had  been  in- 
jured by  the  running  of  the  cars  of  a  rail- 
road company  a  presumption  of  negligence 
against  the  company  arose.  These  instruc- 
tions were  not  erroneous  for  any  reason 
assigned. 

[4]  The  Director  General  of  Railroads,  so 
far  as  the  suit  was  concerned,  was  merely 
a  substitute  for  the  railroad  company,  and, 
under  the  law,  assumed  all  of  its  burdens; 
and  we  think  it  quite  clear  that  under  the 
act  of  Ck>ngress  of  March  21,  1918  (40  Stat 
466,  c.  25,  i  10,  U.  S.  CJomp.  St  1918,  U. 
S.  Comp.  St  1919,  I  3115%J),  the  Director 
General  of  Railroads  was  precluded  from 
making  any  defense  in  this  case  that  the 
railroad  company  itself  could  not  have  made. 

[2]  The  court,  in  these  instructions,  did 
not  charge  that  the  presumption  would  arise 
against  the  defendant  McGee,  but  charged 
merely  that  it  would  arise  against  the 
railroad  company.  If  the  def^idant  McGee 
desired  a  specific  instruction  that  the  pre- 
sumption would  not  arise  against  him,  he 
should  have  presented  a  timely  written  re- 
quest therefor. 

Judgment  affirmed  as  to  the  defendant 
Hines,  Director  General  of  Railroads;  re- 
versed as  to  the  defendant  McGee. 
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LUKE  and  BLOODWORTH,  JJ.,  concur. 


(ft  Cki.  Aj>p.  406) 
8TUDSTILL  V.  BERGSTEINER. 
(No.  10824.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  16,  1020.) 

(SyUabuB  »y  the.  Court,) 

t.  Trial  <8=»255(II)—Pl6ailfngs  held  not  to  re* 
qaire  charge  on  oontriliotory  negllgenoe. 

The  pleadings  in  this  case  do  not  make  any 
distinct  issue  as  to  contributory  negligence 
(comparative  negligence  affecting  the  amount 
of  recovery),  nor  was  there  a  proper  and  time- 
ly written  request  for  a  charge  on  this  subject, 
and  this  theory  was  not  so  involved  in  the  case 
as  a  distinct  and  essential  issue  that  the  court 
was  required  to  charge  thereon  without  a  re- 
quest. Savannah  Electric  Go.  v.  Crawford,  130 
Ga.  421(1),  424,  425,  00  S.  B.  1066;  Southern 
Electric  Co.  v.  Weatherby,  20  Ga.  App.  809,  93 
S.  E.  31(2);  Western  &  Atlantic  Railroad  Ck>. 
V.  Jarrett,  22  Ga.  App.  314(3),  318^23,  96  S. 
B.  17. 

2.  Trial  ^ss>237(4)«— Inatruotlon  defining  "pre- 
ponderanoe  of  evidenoe"  held  not  misleading. 

The  definition  of  "preponderance  of  evi- 
dence," of  which  complaint  is  made  in  the 
seventh  special  ground  of  the  motion  for  new 
trial,  while  inaccurate,  is  not  so  "vague,  con- 
fasing,  and  misleading^  as  that  the  Jury  was 
likely  to  be  misled  thereby. 

3.  Trial  ^s»l93(3)»ln8truotion  In  aotlon  for 
damages  to  automobile  held  not  erroneous  as 

expressing  opinion  of  oourt. 

In  the  excerpt  from  the  charge  embraced 
in  the  eighth  ground  of  the  motion  for  new 
trial,  the  judge  does  not  ''express  or  intimate 
his  opinion  as  to  what  has  or  has  not  beotk 
proved." 

4.  Trial  ^s»253(3)— Instructions  as  to  negli- 
gence charged  held  not  erroneous  as  omitting 
other  grounds  charged. 

There  is  nothing  in  the  other  special 
grounds  of  the  motion  for  new  trial,  which  re- 
quires a  disposition  of  this  case  other  than  is 
hereinafter  given. 


5.  Appeal  and  error  ^s» 1 140(1)  —  Excessive 
damages  remitted  as  condition  to  afflrmanee. 

The  plaintiff  sued  for  damaged  to  his  au- 
tomobile, caused  from  a  collision  with  the  auto- 
mobile of  the  defendant,  and  alleged  three  items 
of  damage:  $277.42  for  labor  and  repairs,  ^50 
for  permanent  injury  to  the  automobile,  and  $80 
for  hire  of  the  automobile  for  40  days,  during 
which  time  the  petitioner  was  deprived  of  the 
use  of  his  car.  There  was  a  verdict  for  the 
plaintiff  for  $360.  The  record  shows  no  evi- 
dence to  support  a  verdict  for  this  amount.  No 
legal  verdict  for  "permanent  injury"  to  the 
automobile,  or  for  the  value  of  the  hire  there- 
of, could  have  been  rendered,  because  there  Is 
no  evidence  to  show  the  amount  of  the  perma-- 
nent  damages  to  or  the  value  for  hire  of  the 
automobile,  or  any  facts  from  which  the  jury 
could  themselves  arrive  at  the  amount  of  such 
damages  and  hire.  However,  the  verdict  tor 
the  repair  bill  and  interest  was  authorized  by 
the  evidence.    This  amounts  to  $310.61.    If  the 
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•defendant  in  error  win  write  off  from  the  ver- 
dict $30.39,  thas  redueiny  the  amount  of  re- 
covery from  $350  to  $310.61,  the  judgment  will 
be  affirmed;  otherwise,  a  new  trial  is  ordered. 

Error  from  City  Ctourt  of  Valdosta;  J.  Q. 
Cranford,  Judge. 

Action  by  W.  K.  Bergsteiner  against  J.  T. 
StudstilL  Judgment  for  i^alntiff,  and  de- 
fendant brings  error.    Affirmed  on  condition. 

The  petition  sought  to  recover  damages  to 
plaintiffs  automobile  received  in  collision 
with  defendant's  automobile,  alleging  that 
defendants  were  negligent  in  attempting  to 
cross  from  petitioner's  left  in  front  of  pe- 
titioner's car  without  giving  notice  of  inten- 
tion, in  failing  and  refusing  to  comply  with 
the  rules  of  the  road,  and  in  failing  and  re- 
fusing to  turn  to  and  remain  on  the  right  In 
passing  petitioner's  automobile,  and  in  per- 
mitting his  son,  a  minor  under  the  age  of- 
16  years,  to  drive  his  car  upon  the  public 
highway  in  violation  of  the  statute. 

The  answer,  after  general  denial,  alleged 
that  at  the  time  of  collision,  petitioner  was 
^driving  his  car  at  a  reckless  speed,  25  miles 
or  more  per  hour,  that  petitioner  could  have 
seen  and  did  see  defendant's  car,  but  made 
no  attempt  to  check  his  speed,  even  up  to  the 
moment  of  collision,  and  that,  if  petitioner 
had  exercised  the  slightest  care  or  precau- 
tion, he  could  readily  have  avoided  the  col- 
lision. 

By  an  amendment  to  the  original  plea  and 
answer,  defendant  alleged  that  petitioner 
vwas  negligent  in  failing  to  give  defendant 
^ue  and  timely  warning  of  the  approach  of 
iii«  car,  By  blowing  his  horn,  or  by  using 
«tny  signaling  apparatus,  and  was  further 
negligent  in  using  spot  light,  by  throwing 
-such  light  into  the  eyes  of  defendant  and  his 
«on,  and.  ti&ereby  blinding  them  and  prevent- 
ing them  from  avofding  the  collision. 

The  prayer  of  the  petition  was  for  Judg- 
ment against  petitioner  for  damages  to  de* 
fendanf s  car  and  to  his  person,  and  that  he 
be  discharged,  with  his  costa 

The  seventh  special  ground  of  a  motion 
for  new  trial  allied  that  the  court  erred  in 
charging  the  Jury  that — 

"By  the  preponderance  of  the  testimony  is 
meant  that  superior  weight  of  testimony  which, 
while  not  enough  to  wholly  free  a  reasonable 
mind  from  doubt,  is  yet  sufficient  to  turn  the 
mind  to  one  side  of  the  issue  rather  than  to 
•the  other.*' 

The.  charge  objected  to  In  the  eighth  spe- 
cial ground  ^  the  motion  for  new  trial  was 
as  follows: 

"If  you  believe,  gentlemen,  in  this  case,  that 
the  defendant  was  negligent  upon  this  occasion, 
and  that  this  negligence  was  existing  and  was 
apparent  to  the  plaintiff,  or  could  have  been  ap- 
.pEurent  to  him  by  the  exercise  of  ordinary  care, 
or  that  he  could  have  discovered  this  negli- 
:gence  by  the  exercise  of  ordinary  care,  and  did 


not  do  it,  he  cooM  aot.  recover..  Onr  law  makes 
it  the  duty  of  every  one  to  avoid  the  conse- 
quences of  another's  negligence,  provided  that 
negUgence  is  apparent" 

The  twelfth  ground  of  a  motion  for  new 
trial  alleged  that  the  court  erred  in  enlarg- 
ing that  defendant  made  specific  allegations 
of  negligence  against  the  plaintiff:  First, 
that  petitioner  was  negligent  in  fniung  to 
give  due  and  timely  warning  of  the  approach 
of  his  car;  and,  second,  that  plahitiff  was 
negligent  in  throwing  a  spot  light  Into  the 
eyes  of  the  defendant  and  his  son,  and  blind- 
ing them,  that  the  test  as  to  each  such  charg- 
es of  negligence  was  what  ordinary  care 
would  require  of  a  person  approaching  an- 
other, for  the  reason  that  such  charge  omit- 
ted the  other  allegations  of  negligence 
against  plaintiff;  that  Is,  that  plaintiff  was 
driving  his  car  at  a  reckless  speed,  that  he 
made  no  attempt  to  check  his  speed.  If  he 
could  have  seen  and  did  see  defendant,  and 
that  plaintiff  did  not  pay  any  attention  to 
defendant's  signals  and  did  not  slacken  his 
speed. 

The  other  special  grounds  related  to  reduc- 
tion, of  damages  for  comparative  negligence^ 
ol"  to  damages  for  permanent  injuries  to 
plaintiff's  car,  and  for  the  loss  of  the  nae  of 
his  car.— Statement  by  editor. 

James  M.  Johnson  and  Franklin  dt  Laag^ 
dale,  all  of  Valdosta,  for  plaintiff  in  eaat, 

Daja  R.  Brace»  of  Valdosta,  for  defoidant 
In  error. 

BLOODWORTH,  J.  Judgment  affirmed  on 
condition. 

BBOYLBS,  a  J.,  and  LUKB,  J.,  concar. 


(26  Oa.  App.  399J 
YOTHER  V.  STATE.     (No.  1 1448.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1. 

June  15,  1920.) 

(SyUaJ)U9  hy  the  Cowrt.) 

Criminal  law  <$=>958(6)— Evidenoe  as  to  saJss 
by  defendant  held  not  sufiloient  to  Justify  new 
trial. 

There  is  no  merit  In  the  special  ground  of 
the  motion  for  a  new  trial,  and  the  verdict 
was  authorized  by  the  evidence. 

£hTor  from  Superior  (^urt,  Murray  Goan- 
ty;  M.  G.  Tarver,  Judge. 

Lee  U  Yother  was  convicted  of  unlawful- 
ly selling  Uquor,  and  he  brings  error.  Af- 
firmed. 

The  special  ground  asked  that  a  new  trial 
be  granted  because  of  the  affidavit  of  G^eorge 
Hall  that  he  was  not  before  the  grand  jury, 
that  he  had  never  se^n  Lee  Yother  with  any 
whisky,  and  that  there  were  five  persons  In 
the  car  on  the  date  in  question,  and  that 
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tbey  got  no  wblsky  f lom  defendant,  and  the 
affidavit  of  W.  W.  Lnffman  that  he  nerer 
bought  any  whisky  of  defendant. — Statement 
t>y  editor. 

H.  H.  Anderson,  of  Chatsworth,  for  plain- 
tiff In  error. 

Joe  M.  Lang,  Sol.  Gen.,  of  Calhoun,  for  the 
Btate. 

BHOYLES,  0.  J.    Judgment  affirmed. 
IjVKE  and  BLOODWOETH,  JJ.,  concur. 


<25  Ga.  App.  436) 

eANK  OF  LEESBURG  V.  HOME  MIXTURE 
GUANO  CO.     (No.  10976.) 

<Court  of  Appeals  of  Georgia.    DiTision  No.  1. 

July  14,  1920.) 

(Byllahus  by  the  QourtJ 

1.  Referenee  <$=» 1 02 (5)— Auditor's  findings  ap- 
proved by  court  and  not  excepted  to  held  eon- 
olusive  on  parties. 

Where  a  case  has  been  referred  to  an  audi- 
tor, who  duly  reports  thereon  his  several  find- 
higB,  both  of  law  and  of  fact,  each  material 
finding  to  which  no  timely  exception  is  filed 
becomes,  when  accepted  and  approved  by  the 
court,  conclasive  opon  the  parties  litigant  as 
to  the  matter  covered  by  It  Civ.  Code  1910, 
§i  5135,  5147;  BaU  v.  Vason,  56  Ga,  264(6); 
Anderson  v.  Usher,  59  Ga.  568(1);  Lewis  v. 
•Gordon  Comity,  70  Ga.  486(1) ;  Wade  v.  Pea- 
cock, 121  Ga.  816,  49  S.  B.  826(1). 

2.  Reference  ^;=s»IOO(7) —Ohjeotions  to  audi- 
tor's report  withdrawn  are  Ineffectual. 

Where  numerous  exceptions  to  an  auditor's 
report  are  filed,  but  before  a  hearing  thereon 
they  are  in  part  withdrawn,  the  report  stands 
upon  the  sane  footing  as  if  the  withdrawn  ex- 
ceptions had  never  been. filed.  See  Wade  v. 
Peacock,  supra. 

3.  Reference  ^=»I00(4)— Exoeption  to  auditor's 
report  held  without  merit. 

Where,  as  In  this  case,  the  auditor's  report 
is  accepted  and  approved  by  the  court  In  its 
entirety,  and  no  error  of  law  is  apparent  upon 
its  face,  and  the  only  exception  thereto  filed 
and  not  withdrawn  is  an  exception  of  fact  to 
the  auditor's  general  finding  against  the  de- 
fendant for  a  sum  stated,  and  such  general  find- 
ing results  as  a  necessary  conclusion  and  as 
a  mere  matter  of  calculation  from  the  unattack- 
ed  definite  and  specific  findings  of  the  auditor 
stated  in  the  same  report,  the  exception  is 
without  any  merit. 

4.  New  trial  ^5:941(1)— Submission  of  excep- 
tion to  auditor's  report  with  direction  of  ver- 
diot  against  it  held  not  cause  for  new  trial. 

While  in  such  a  case  the  judge  should  have 
etricken  the  exception,  yet  the  fact  that  he 
snbmitted  it  to  the  jury  and  then  directed  a 
verdict  agsinst  it  cannot  afford  cause  for  a 
aew  trial. 


5.  Errors  not  disclosed. 

The  record  discloses  no  reversible  error. 

Error  from  Superior  Court,  Lee  Oonnty; 
Z.  A.  littlejohn,  Judge. 

Action  by  the  Home  Mixture  Ouano  Com- 
pany against  the  Bank  of  Leesburg.  Decree 
for  plaintifT,  new  trial  was  denied,  and  de- 
fendant brings  error.    Affirmed. 

This  case  comes  here  on  exceptions  to  the 
report  of  an  auditor.  That  report,  prepared 
by  Sam  S.  Bennet,  Esq.,  the  auditor,  is  im- 
usually  full  and  clear.  In  his  flndiliigs  of 
fact  he  deals  specifically  with  every  material 
averment  of  the  plaintiffs  petition  and  of 
the  defendant's  answer.  In  his  findings  of 
law  he  deals  with  various  questions  of  law 
applicable  to  such  facts.  After  setting  out 
such  specific  matter  the  report  concludes  as 
follows: 

"The  auditor  therefore  finds  that  the  plain- 
tiif  is  enticed  to  recover  of  the  defendant  the 
sum  of  $973.07,  with  interest  thereon  at  7  per 
cent,  per  annum  from  April  12,  1916  (the  date 
when  said  suit  was  filed),  the  plaintiff  having 
waived  any  right  to  interest  from  any  earlier 
date." 

To  that  report  the  plaintiff  filed  no  excep- 
tions whatever,  the  defendant  filed  no  exc^gh 
tions  of  law,  hut  did  file  numerous  excep- 
tions of  fact,  the  last  of  whidi  Was  in  the 
following  language: 

"Further,  that  the  auditor,  in  the  eighteenth 
paragraph  of  his  findings  of  fact,  finds,  ^at 
the  plaintiff  is  entitled  to  recover  of  the  de- 
fendant the  sum  of  $973.(X7,  with  interest  there- 
on at  7  per  cent,  per  annum  from  April  12, 
1916,'  whidi  finding  the  defendant  says  is  er- 
ror, and  now  assigns  'the  same  as  error,  on 
the  ground  that  the  same  is  contrary  to  the 
evidence  and  without  evidence  to  support  it." 

When  the  matter  came  on  for  trial  the  de- 
fendant withdrew  all  of  Its  exceptions  except 
the  one  herein  set  out  That  exception  was 
submitted  to  the  Jury,  but  the  court  directed 
a  verdict  for  the  plaintiff,  and  then  entered 
a  decree  based  upon  the  auditor's  report  as 
filed.  The  defendant  thereupon  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  it  brought  the  case  here  for  review. 

1-5.  With  this  statement  of  the  material 
facts  the  headnotes  need  no  elaboration. 

R.  R.  Forrester,  of  Leesburg,  and  Yeomans 
&  Wilkinson,  of  Dawson,  for  plaintiff  in  er- 
ror. 

Slade  &  Swift,  of  Columbus,  and  Pottle  & 
Hofmayer,  of  Albany,  for  defendant  In  error.' 

LUKE,  J.    Judgment  affirmed. 

BROYLBS,  a  J.,  and  BLOODWORTH,  J., 
concur. 
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(25  Oa.  App.  384) 

GILBERT  V.  STATE.     (No.  11321.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(ByUahus  hy  the  Court.) 

1.  Criminal  law  ^=s>369 (2)— Evidence  of  Intox- 
ication lielil  admissible. 

The  evidence  in  this  case  amply  supported 
the  verdict  of  guilty,  and  there  was  no  error 
in  the  admission  of  evidence. 

2.  Criminal  law  <s==»  1 044— Argument  of  oounsel 
not  considered,  in  absiiBnoe  of  motion  for  mis- 
trial. 

The  assignment  of  error  upon  the  alleged 
improper  argument  of  counsel  for  the  state 
raises  no  question  for  the  determination  of  this 
court,  since  no  motion  for  a  mistrial  was  made. 

3.  Grounds  for  new  trial. 

For  no  reason  assigned  was  it  error  to 
overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Ck>iirt,  Laurens  CJonn- 
ty ;  J.  L.  Kent,  Judge. 

R.  L.  Gilbert  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

By  his  third  ground  of  motion  for  new  trial, 
defendant  alleged  that  the  court  erred  in  per- 
mitting Janie  Eersie  to  testify  that  defendant 
was  drunk,  over  the  objection  that  the  evi* 
dence  was  irrelevant,  immaterial,  and  preju- 
dicial, and  that  it  showed  a  separate  crime 
for  which  defendant  was  not  on  trial. — State- 
ment by  editor. 

W.  A.  Dampier  and  S.  P.  New,  both  of 
Dublin,  for  plaintiff  in  error. 

E.  L.  Stephens,  Sol.  Gen.,  of  WrightsviUe, 
for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROTLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 


within  specified  time,  and  providing  for  rever* 
sion  of  title  upon  his  failure  to  do  so,  hM  a 
condition  subsequent. 


1127  Va.  447) 

PENCE  V.  TIDEWATER  TOWNSITE  COR- 
PORATION. 

(Supreme  C!ourt  of  Appeals  of  Yirginia.    June 

10,  1920.) 

1.  Deeds   ^s» 1 55— Conditions   subsequent   not 
favored. 

Conditions  subsequent,  tending  to  destroy 
estates,  are  not  favored  in  law,  and  must  have 
been  created  by  express  terms  or  dear  impli- 
cation, to  work  a  forfeiture  of  the  title;  but 
where  it  is  the  clearly  expressed  intention  of 
the  parties  to  create  an  estate  upon  a  condi- 
tion subsequent,  the  courts  must  give  effect  to 
such  intention. 

2.  Deeds  ^s»  1 55— Provision  for  reversion  for 
failure  to  perform  a  condition  subsequent 

Provision  requiring  grantee  to  erect  build- 
ing to  cost  a  certain  sum  of  money  on  the  land 


3.  Equity 
stated. 


^s»24  «—  Meaning   of  '^orfelt«re^ 


The  loss  of  an  estate  in  consequence  of  t|ie 
doing  or  omission  of  some  act  constitutes  a 
"forfeiture,"  within  the  rule  that  equity  wiQ 
not  affirmatively  assist  in  the  enforcement  of  a 
forfeiture  (citing  3  Words  and  Phrases,  First 
Series,  p.  2893  et  seq.,  and  Second  Series,  voL 
2,  p.  611). 

4.  Equity  €=»24— Function  of  equity  as  to  en- 
forcement of  forfeitures. 

Unless  requisite  to  the  accomplishment  of 
complete  justice  in  a  case  in  whidi  jurisdiction 
has  been  properly  acquired  on  some  other 
grounds,  equity  will  have  nothing  to  do  with 
the  enforcement  of  penalties  and  forfeitures; 
the  function  of  equity  in  such  case  being  to  re- 
lieve against  the  enforcement,  where  the  cir- 
cumstances warrant  equitable  interference. 

5.  Deeds  ^3»  168— Remedy  for  breach  of  eondi- 
tlon  subsequent  Is  ejeotment  aetlon. 

Breach  of  condition  subsequent  does  not 
entitle  grantor  to  annulment  and  rescission  of 
deed  in  a  suit  in  equity,  since  under  Code  1919, 
(  6530,  grantor  has  an  adequate  remedy  at  law 
in  the  form  of  an  action  in  ejectment. 

6.  Deeds  ^=s>l68— EJeotmeot  proper  aotion  for 
enforcement  of  forfeiture. 

Generally  plaintiff  in  ejectment  must  be 
clothed  with  the  legal  title  when  he  brings  his 
suit,  but  such  rule  is  not  applicable  to  an  action 
for  enforcement  of  a  forfeiture  for  breach  of 
condition  subsequent;  ejectment  having  been 
fixed  as  the  appropriate  remedy  for  such  breadi 
by  Code  1919,  fi  6530,  notwithstanding  the  es- 
tate remains  in  the  grantee  until  the  forfeiture 
is  consummated. 


7.  Deeds  ^s»  1 68— Grantor  oannot  bring  suit  to 
quiet  title  on  breaoh  of  condition  snbseqaent. 

Grantor's  suit  to 'annul  deed  for  grantee's 
breach  of  condition  subsequent  cannot  be  treat- 
ed as  a  suit  to  remove  a  doud  from  the  title, 
since  grantor,  having  neither  legal  nor  equita- 
ble title,  does  not  fall  within  the  class  of  per- 
sons who  may  bring  a  suit  to  quiet  title,  either 
under  the  original  equitable  doctrine  govern- 
ing such  suits,  or  under  Code  1919,  $  6248,  hav- 
ing nothing  but  a  right  of  action  until  consum- 
mation of  forfeiture. 

8.  Appeal  and  error  ^=s>IID7— Court  will  re* 
mand,  to  transfer  case  to  law  side,  though 
statute  authorizing  transfer  tooli  effect  after 
Judgment  below. 

In  equity  action,  appelate  court,  in  revers- 
ing decree  for  complainant  on  ground  that  it 
had  an  adequate  remedy  at  law,  will  remand 
case,  under  Code  1919,  §  6365,  to  lower  court, 
with  instructions  to  transfer  cause  to  the  law 
side  for  appropriate  amendment  of  pleadings 
and  other  proceedings,  under  section  6084,  pro- 
viding for  transfer  of  causes  from  equity  to 
law,  and  vice  versa,  though  the  case  was  dis- 
posed of  in  lower  court  before  latter  statute 
became  effective. 
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Appeal    from    Circuit    Court,    Lunenburg  [  holding  that  the  stipulation  in  the  deed  r^ 


County. 

Suit  by  the  Tidewater  Townsite  Corpora- 
tion against  A.  E.  Pence.  Decree  for  com- 
plainant, and  defendant  appeals.  Reversed 
and  remanded,  with  directions. 

W.  E  Fowler,  of  Victoria,  and  W.  B.  Nel- 
son, of  Lrunenburg,  for  appellant. 

N.  S.  Turnbull,  Jr.,  of  Victoria,  for  appel- 
lee. 

KELLY,  P.  In  September,  1907,  the  Tide- 
water Townsite  Corporation  sold  and  con- 
veyed lots  17,  18,  19,  20,  21,  and  22  of  block 
13,  in  the  town  of  Victoria,  to  Mrs.  A.  E. 
Pence.  The  consideration  recited  in  the  deed 
In  general  terms  was  *'one  thousand  dollars 
and  other  valuable  considerations  hereinafter 
set  forth,**  and  immediately  following  the  de- 
scription of  the  property,  there  was  this  pro- 
vision: 

"And,  further,  the  said  A.  B.  Pence,  as  a  part 
of  the  consideration  for  this  conveyance,  agrees 
and  hinds  himself  to  erect  upon  the  property 
hereby  conveyed  within  six  months  from  the 
date  hereof  a  building  to  cost  seven  hundred 
and  fifty  dollars  or  more,  excepting  in  case  of 
sickness;  then  the  said  time  to  be  extended 
three  months.  Should  the  said  A  B.  Pence 
fail  to  erect  said  buildings  within  the  time  spec- 
ified, then  and  in  that  case  lots  Nos:  20,  21,  and 
22  shall  revert  to  the  said  Tidewater  Townsite 
Corporation,  without  cost  or  charge  to  the  said 
party  of  the  first  part** 

Mrs.  Pence  failed  to  erect  a  building  of 
any  kind  upon  either  of  the  lots.  In  August, 
1918,  the  Tidewater  Townsite  Corporation 
brought  this  suit  in  equity  to  annul  and  re- 
scind the  deed  as  to  lots  20,  21,  and  22,  pro- 
ceeding upon  the  theory  that  the  agreement 
to  build  on  the  property  was  a  condition  sub- 
sequent, the  breach  of  which  entitled  the 
complainant  to  a  cancellation  of  the  deed  and 
a  reinvestiture  of  the  title  as  to  the  three 
lots  named. 

The  defendant  demurred,  assigning  a  num- 
ber of  grounds,  among  which  were  (1)  that 
the  bill  alleges  a  breach  of  a  covenant,  for 
which  there  is  an  adequate  remedy  at  law; 
and  (2)  that  the  bill  prays  for  the  forfeiture 
of  the  title  of  real  estate,  which  equity  will 
not  actively  enforce.  The  circuit  court  over- 
ruled the  demurrer,  and  thereupon  the  de- 
fendant answered,  proof  was  taken  on  both 
sides,  and  upon  final  hearing  the  court  enter- 
ed a  decree  holding  that  the  agreement  to 
build  was  a  condition  subsequent,  and  direct- 
ing that  the  deed  be  annulled  as  to  lots  21,, 
22,  and  23,  and  the  title  thereto  vested  in  the 
complainant.  From  that  decree  this  appeal 
was  allowed. 

A  number  of  points  were  raised  by  the  as- 
signments of  error,  but  in  our  view  of  the 
case  it  will  be  only  necessary  to  consider 
two  questions:    First,  did  the  court  err  tn 


quiring  the  grantee  to  build  on  the  lots  con- 
stituted a  condition  subsequent?  fmd,  second* 
did  the  court  err  in  holding  that  a  court  of 
equity  could  properly  enforce  the  forfeiture 
of  title  arising  from  the  breach  of  the  condi- 
tion? We  will  consider  these  two  questions 
in  their  order. 

[1]  L  Conditions  subsequent,  because  they 
tend  to  destroy  estates,  are  not  favored  in 
law,  and  when  effective  to  work  a  forfeiture 
of  tittle  they  must  have  been  created  by  ex- 
press terms  or  dear  implication.  Mlllan  v. 
Kephart,  18  Grat  (59  Va.)  1,  8;  Alexandria 
St  Wash.  R.  Co.  ▼.  Chew,  27  Grat  (68  Va.) 
547,  658;  King  v.  N.  ft  W.  Ry.  Co.,  99  Va. 
625,  89  S.  R  701;  People's  Pleasure  Park 
Ck>.  V.  Rohleder,  109  Va.  439,  444,  61  S.  E. 
794,  63  S.  E.  981;  2  Dev.  on  Deeds  (3d  Ed.) 
88  970.  970b. 

But  the  converse  proi>osition  is  equally 
well  settled.  If  it  is  the  dearly  expressed  in- 
tention of  the  parties  to  create  an  estate 
upon  a  condition  subsequent,  the  courts  must 
give  effect  to  such  intention.  2  Dev.  on  Deeds 
(3d  Ed.)  8  970d;  Epperson  V.  Epperson,  108 
Va.  471,  475,  62  S.  E  844. 

[2]  The  language  of  the  deed  in  the  instant 
case  clearly  creates  a  condition  subsequent. 
The  specified  consequence  of  the  breach, 
namely,  that  the  title  as  to  lots  20,  21,  and 
22  shall  revert  to  the  grantor,  stamps  it  as 
such.  Graves'  Notes  on  Real  Property,  f 
252,  p.  320,  and  authoritleB  dted;  2  Min. 
Inst  (4th  Ed.)  492. 

The  drcuit  court  was  right,  therefore,  in 
refusing  to  sustain  the  demurrer  on  the  al- 
leged ground  that  the  stipulation  was  a  cove- 
nant and  not  a  condition;  and  the  further 
question  whether,  if  it  had  been  merely  a 
covenant,  the  remedy  at  law  would  have  been 
adequate,  need  not  be  considered. 

2.  Ck>ming,  now,  to  the  second  question  re- 
quiring considera'hon  on  this  appeal,  it  is  in- 
sisted that,  inasmuch  as  this  Is  a  suit  for  the 
express  and  sole  purpose  of  enforcing  a  for- 
feiture of  the  title  to  real  estate  for  breach 
of  a  condition  subsequent,  a  court  of  equity 
cannot  properly  grant  the  relief. 

[3]  The  word  **forfelture"  is  variously  de- 
fined in  the  books,  and  Its  exact  signification 
varies  more  or  less,  according  to  the  con- 
nection in  which  it  is  used;  but  one  of  its 
recognized  and  settled  meanings  is  the  loss 
of  an  estate  in  consequence  of  the  doing  or 
omission  of  some  act.  3  Words  and  Phrases, 
First  Series,  p.  2893  et  seq.;  2  Words  and 
Phrases,  Second  Series,  p.  611.  And  this  is 
one  of  the  meanings  in  which  the  word  is 
used  in  the  time-honored  aphorism  that 
equity  will  not  afllrmatively  assist  in  the  en- 
forcement of  a  forfeiture. 

[4]  Unless  requisite  to  the  accomplish- 
ment of  complete  Justice  in  a  case  in  which 
Jurisdiction  has  been .  properly  acquired  on 
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some  other  grounds,  a  coart  of  equity,  ac* 
cording  to  well-settled  rules  and  almost 
universal  precedent,  will  have  nothing  to  do 
with  the  enforcement  of  penalties  and  for- 
feitures. The  function  of  such  a  court  in 
this  respect  is  not  to  enforce  in  any  case, 
but  to  reliere  against  the  enforcement  where 
the  circumstances  warrant  equitable  inter* 
ference. 

Accordingly  we  find  that  the  discussions 
In  the  books  concerning  the  exercise  of  the 
extraordinary  powers  of  a  court  of  equity 
in  regard  to  penalties  and  forfeitures  all 
proceed  upon  the  fundamental  proposition 
that  the  business  of  a  court  of  equity  in 
regard  to  these  subjects  is  to  give  relief 
against  some  proceeding  at  law  or  some  le* 
gal  consequence  resulting  from  a  penalty  or 
forfeiture;  and  it  may  be  stated  that,  where 
the  authorities  Indicate  that  a  court  of  equi- 
ty recognizes  the  right  to  enforce  a  forfei- 
ture, they  do  not  usually  mean  that  the  en- 
forcement will  be  affirmatiyely  decreed  in 
such  a  court,  but  merely  that  the  court  will 
not  lend  its  aid  in  such  cases  to  relieve 
against  the  enforcement.  Exceptional  cases 
have  overlooked  this  proposition.  Thus  in 
10  Ruling  Case  Law,  I  86,  p.  337,  after  citing 
the  case  of  Eiqultable  Loan,  etc.,  Ck>.  ▼.  War- 
ing, 117  Ga.  599,  44  S.  E.  320,  62  L.  R.  A. 
93,  97  Am.  St  Rep.  177,  holding  "that  the 
law  permits  a  man  to  make  a  contract  which 
will  result  in  a  forfeiture,  and  when  it  is 
dear  from  the  terms  of  the  contract  that 
the  parties  have  so  agreed,  a  court  of  law 
as  well  as  a  court  of  equity  will  enforce  the 
forfeiture,**  the  author  adds: 

"An  ezamltiatloii  of  the  cases  in  which  this 
broad  statement  is  made,  however,  w91  in  most 
instances  disclose  that  the  court  of  equity  Con- 
fined its^  merely  to  refusing  to  relieve  against 
the  forfeitnre  provided  for,  thereby  letting  the 
contract  itself  take  effect  by  operation  of  law. 


ff 


{6}  In  the  case  In  hand  we  have  a  condi- 
tion subsequent  which  has  been  broken,  and, 
as  the  facts  appear  in  the  record  before  us, 
the  grantor  has  the  right  to  a  reinvestiture 
of  the  title.  This  right  is  purely  a  creature 
of  law,  and  tlie  remedy  for  the  enforcement 
of  the  right  is  purely  a  legal  remedy,  which 
in  modem  practice,  provided  for  in  Virginia 
by  statute,  is  an  action  of  ejectment.  2  Min. 
Inst  (4th  Ed.)  267;  Graves'  Notes  on  Real 
Prop,  i  277,  and  authorities  dted;  Oode 
1919,  i  5530. 

The  law  is  stated  by  Mr.  Graves  (section 
277,  supra),  with  a  full  citation  of  the  au- 
thorities, as  follows: 

''Assuming  that  there  has  been  a  breach  of 
a  valid  condition  subsequent,  the  estate  vested 
in  the  grantee  does  not  cease  in  him,  and  re- 
vest in  the  grantor  ipso  facto,  but  remains  un- 
impaired in  the  grantee  until  entry,  or  its  equiv- 
alent, by  the  grantor  or  his  heirs.  For  the 
grantor  or  his  heirs  may  waive  the  right  to 
enforce  the  forfeiture;  and  though  there  has 
been  no  express  waiver,  and  the  estate  of  the 


grantee  is  still  liable  to  forfeiture,  the  law,  in 
favor  of  the  vested  estate,  will  not  permit  its 
destruction  until  the  right  to  forfeit  has  been 
exercised.  See  note  to  Gross  v.  Oarson  (Ind.) 
44  Am.  Dec.  754;  Ghalker  v.  Chalker,  1  Conn. 
79,  6  Am.  Dec.  206;  Spear  v.  Fuller,  8  N.  H. 
174,  28  Am.  Dec.  391;  Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec  638;  O'Brien  v.  Wag- 
ner, 94  Mo.  93,  7  S.  W.  19,  4  Am.  St  Rep. 
362;  Preston  v.  Bosworth,  153  Ind.  458,  55  N. 
E.  224,  74  Am.  St.  Rep.  313;  Hubbard  v.  Hub- 
bard, 97  Mass.  188,  93  Am.  Dec  75;  Langley 
V.  Chapin,  134  Mass.  82;  Schulenberg  v.  Har- 
riman,  21  Wall.  44,  22  L.  Ed.  551;  little 
Falls,  etc,  Co.  v.  Mahan,  69  Minn.  253,  72  N. 
W.  69;  Bonnlwell  v.  Madison,  107  Iowa,  85, 
77  N.  W.  530;  Robinson  v.  Ingram,  126  N.  C. 
327,  85  a  E.  612;  Houston,  etc,  R.  Co.  v. 
Compress  Co.,  23  Tez.  Civ.  App.  441,  56  S. 
W.  367;  Lewis  v.  Lewis,  74  Conn.  630,  51  Ati. 
854,  92  Am.  St  Rep.  240. 

"As  to  the  mode  of  exercise  of  the  right  to 
enforce  a  forfeiture,  the  common  law  required, 
in  order  to  divest  an  estate  of  freehold  (unless 
the  grantor  was  already  in  possession  at  the 
time  of  the  breach),  an  ent^  on  the  land*  in 
order  that  the  estate,  which  had  vested  by  en- 
try and  livery  of  seisin,  should  be  divested  by 
the  equal  notoriety  of  entry  and  the  resumption 
of  that  seisin.  2  Min.  Inst  (4th  Ed.)  267; 
note  to  Cross  v.  Carson  (Ind.)  44  Am.  Dec 
755.  But  in  modem  practice  the  forfeiture  is 
usually  enforced  by  the  action  of  ejectment; 
and  in  order  to  bring  this  action  no  actual  en- 
try is  required  at  common  law,  and  it  is  dis- 
pensed with  by  the  provisions  of  the  statutory 
action.  Ruch  v.  Rock  Island,  97  U.  S.  603, 
24  L.  Ed.  1101;  Cowell  v.  Springs  Co.,  100  U. 
S.  55,  25  L.  Ed.  547;  Plumb  v.  Tubbs,  41  N. 
Y.  442;  CSomelius  v.  Ivins,  26  N.  J.  Law,  376; 
Bouvier  v.  Baltimore,  etc,  R.  Co.,  65  N.  J. 
Law,  313, '47  Ati.  772;  Ritchie  v.  Kansas,  etc., 
R.  Co.,  55  Kan.  86,  39  Pac  718;  Sioux  aty, 
etc,  R.  Co.  V.  Singer,  49  Mum.  301,  51  N.  W. 
905,  16  L.  R.  A.  761,  82  Am.  St  Rep.  554; 
Ruddick  v.  St.  Louis,  etc,  R.  Co.,  110  Mo.  25, 
22  S.  W.  499,  38  Am.  St  Rep.  570;  Johnston 
V.  Hargrove,  81  Va.  118;  Bowyer  v.  Seymour, 
13  W.  Va.  12;  Martin  v.  Ohio  R.  Co.,  37  Va. 
App.  349, 16  S.  E.  580." 

The  learned  autbor  then  proceeds  to  dte 
and  to  quote  in  full  section  2796  of  the  Code 
of  1904  (section  5530,  Code  1919),  whicb  in 
Virginia  expressly  provides  for  the  enforce- 
ment of  the  forfeiture  by  an  action  of  eject- 
ment ;  and  in  section  281  and  the  notes  there- 
to he  clearly  shows  that  in  a  case  like  this 
the  breach  cannot  be  availed  of  in  equity. 

The  remedy  at  law  is  adequate  and  com- 
plete. The  forfMture,  as  we  have  seen,  is 
not  self-executing,  and  the  titie  remains  in 
the  grantee  until  the  grantor  takes  appro- 
priate action  to  have  himself  reinvested 
with  it ;  but  a  judgment  in  ejectment  In  his 
favor  will  accomplish  the  purpose  as  fully 
as  a  decree  in  equity  canceling  the  deed  and 
declaring  the  revesting  of  the  title.  The 
complaint  is  asking  f6r  nothing  more  in  this 
case,  and  a  court  of  equity  could  do  nothing 
more  for  him,  than  he  can  secare  by  an  ac- 
tion at  law.    Hia  counsel  insists  that  ttie 
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court  has  Jnrlsrdictioii,  in  order  to  cancel  the 
deed  and  put  the  parties  in  statu  quo,  and 
relies  upon  such  cases  as  Epperson  t.  Ep^ 
person,  hereinafter  referred  to,  as  authority 
for  this  proposition.  The  principle  invoked 
and  the  authorities  relied  upon  in  thi^  con- 
nection, however,  cannot  be  made  to  apply 
to  this  case*  A  judgment  in  ejectment  In 
favor  of  the  plaintiff  would  in  effect  cancel 
the  deed  as  to  the  three  lots  in  question,  re- 
vest title  in  the  grantor,  and  place  the  par- 
ties in  the  precise  condition  which  they 
would  occupy  if  the  prayer  of  the  bill  la  tbU 
case  were  granted. 

The  case  of  People's  Pleasure  Park  Ck).  v. 
Bohleder,  109  Va.  439,  61  S.  E.  794,  63  S.  B. 
981,  relied  upon  by  the  appellee  as  sustain- 
ing the  jurisdiction  in  equity,  plainly  has  no 
such  effect.  The  question  here  involved  was 
not  dealt  with  in  that  case.  The  injunctive 
relief  prayed  for  might  perhaps  have  given 
jurisdiction  to  equity,  and  thus  laid  the 
foundation  for  a  decree  enforcing  the  for- 
feiture as  an  incident  to  such  relief,  if  the 
bill  had  alleged  facts  showing  a  breach  of 
the  condition.  Graves*  Notes  on  Real  Prop- 
erty, (  280.  The  jurisdictional  question  was 
possibly  hinted  at  in  the  opinion,  but.  If  so, 
it  WQS  laid  to  one  side,  and  the  demurrer  to 
the  bill  was  sustained,  and  all  relief  denied, 
on  the  ground  that  the  allegations  failed  to 
show  that  the  alleged  condition  had  been 
violated. 

[6]  The  general  rule,  of  course,  well  un- 
derstood, is  that  the  plaintiff  iu  ejectment 
must  be  clothed  with  the  legal  title  when 
he  brings  his  suit.  As  already  pointed  out, 
however,  the  settled  practice  and  the  statute 
in  Virginia  fixes  such  an  action  as  the  ap- 
propriate remedy  for  the  enforcement  of  a 
forfeiture  for  breach  of  a  condition  subse- 
quent, notwithstanding  the  fact  that  the  es- 
tate remains  in  the  vendee  until  the  forfei- 
ture is  consummated. 

[7]  The  bill  is  not  framed  or  designed  to 
remove  a  cloud  from  the  title,  and  there  Is 
no  contention  here  that  it  was  presented 
upon  any  such  theory.  We  would  treat  it 
as  such  on  our  own  motion,  if  we  could, 
and  thus  avoid  the  jurisdictional  question; 
but  the  complainant  has  neither  legal  nor 
equitable  title,  and  therefore  does  not  fall 
within  the  class  of  persons  who  may  bring 
a  suit  to  quiet  title,  either  under  the  original 
equitable  doctrine  governing  such  suits,  or 
under  the  terms  of  the  former  or  present 
statute  on  the  subject  found  in  section  8058 
of  the  Code  of  1904,  or  section  6248  of  the 
Code  of  1919.  Until  the  consummation  of 
the  forfeiture,  the  grantor  in  a  case  like 
this  has  nothing  but  a  right  of  action.  Ruch 
▼.  Rock  Island,  97  U.  S.  693,  24  U  Ed.  llOl, 
and  other  authorities  dted  supra. 

The  only  purpose  of  this  suit  is  to  enforce 
the  forfeiture.  There  is  no  element  in  the 
case  giving  rise  to  equitable  jurisdiction  on 
other  grounds.     The  controversy  does  not 


belong  to  any  of  the  exceptional  classes, 
hereinafter  mentioned,  in  which  courts  of 
equity  will  aid  in  the  enforcement  of  for- 
feitures. The  sole  question  Is:  Can  the 
court  be  called  on  to  exercise  its  equity  ju- 
risdiction to  divest  the  estate  for  breach  of 
a  condition  which  in  law  may  be  made  to 
defeat  it? 
The  rule  Is  thus  stated  by  Mr.  Pomeroy: 

"It  im  well  settled  and  familiar  doctrine  that 
a  court  of  equity  will  not  interfere  on  behalf 
of  the  party  entitled  thereto  and  enforce  a  for- 
feiture, but  wUl  leave  him  to  his  legal  remedies, 
if  any,  even  though  the  case  might  be  one  in 
which  no  equitable  relief  would  be  given  to 
the  defaulting  party  against  the  fozfeitore." 
1  Pomeroy's  Bq.  (2d  Ed.)  i  469. 

In  16  Cyc  p.  80,  it  is  said : 

"As  already  indicated,  the  jurisdiction  to  re- 
lieve against  pezudtiea  and  forfeitures  is  but 
one  manifestation  of  the  attitude  of  equity  on 
the  subject.  The  rule  is  practically  absolute 
that  it  will  not  lend  its  aid  affirmatively  to 
enforce  either  a  penalty  or  a  forfeiture. 
*  *  *  The  few  apparent  exceptions  to  the 
role  •  «  •  are  cases  either  controlled  by,  or 
at  least  attributed  to,  other  countervailing  equi- 
ties." 

\In  Livingston  ▼.  Tompkins*  4  Johns.  Ob. 
410,  8  Am.  Dec.  698,  Chancellor  Kent,  after 
reviewing  some  of  the  decisions  on  the  sub- 
ject, reduced  the  discussion  to  tills  state- 
ment: 

''The  great  principle  is  that  equity  *will  not 
assist  in  the  recovery  of  a  penalty  or  forfei- 
ture, when  the  plaintiff  may  proceed  at  law  to 
recover  it,'  *  *  *  and  the  rule  has  been 
again  and  again  repeated,  and  it  is  the  common 
language  of  the  books,  that  in  no  case  (unless 
under  extraordinary  circumstances)  will  a  for- 
feiture, or  the  divesting  of  an  estate,  be  assist- 
ed in  a  court  of  equity.'* 

In  the  case  of  Wheeling,  etc,  B.  Co.  v. 
Triadelphia,  68  W.  Va.  487,  62  S.  E.  499,  4 
L.  R.  A  (N.  S.)  821,  it  is  said: 

"Never  to  dechure  or  enforce  a  forfeiture,  or 
divest  an  estate  or  title  for  violation  of  a  con- 
dition subsequent,  la  an  invariable  rule  of 
equity,  if  there  is  a  legal  remedy.  Under  such 
circumatances  a  court  of  equity  utterly  declines 
to  touch  the  case,  and  leaves  the  party  to  his 
legal  remedies." 

In  the  earlier  West  Virginia  case  of  Craig 
V.  Hukill,  87  W.  Va.  620,  16  S.  E.  863,  the 
court  said  (Brannon*  J.,  delivering  the  opin- 
ion): 

"Affirmativs  relief  against  penalties  and  for- 
feitures was  one  of  the  springs  or  fountains  of 
equity  jurisdiction,  and  the  jurisdiction  was  very 
early  exercised;  and  it  would  be  going  in  the 
very  opposite  direction,  and  acting  contrary  to 
essential  principles,  to  affirmatively  enforce  a 
forfeiture.  The  elementary  books  on  equitable 
jurisprudence  state  the  rule  as  almost  an  axiom 
that  equity  never  enforces  a  penalty  or  forfei- 
ture. 2  Story,  Eq.  Jar.  (  1319;  1  Pom,  Eq. 
Jur.  i  469;  Bish.  Eq.  i  181;   Beach,  Mod.  Eq. 
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Jnr.  f  1018.  Mr.  Pomeroy  in  1  Pom.  Eq.  Jnr. 
f  460,  says  that  the  rule  is  without  exception; 
and  I  confess  my  search  has  led  me  to  the 
same  condusion." 

It  will  be  observed  that  in  the  case  last 
cited  the  West  Virginia  court  carried  the 
rule  further  than  our  own  court  went  in 
Laurel  Creek  Co.  t.  Browning,  99  Va.  528, 
39  S.  E.  156.  The  bill  in  each  of  these  cases 
prayed  for  partition,  and  the  West  Virginia 
court  declined  to  take  Jurisdiction,  notwith- 
standing that  feature  of  the  bill,  whereas  the 
Virginia  court  assumed  Jurisdiction  on  that 
ground.  The  two  cases,  however,  are  entire- 
ly tn  harmony  on  the  proposition  that  a  court 
of  equity  will  never  actively  lend  its  aid  to 
enforce  a  forfeiture,  where  that  is  the  only 
ground  of  Jurisdiction. 

In  Bispham's  Principles  of  Equity  (9th 
Ed.)  f  181,  p.  313,  the  author  says: 

"It  is  well  settled  that  a  court  of  equity  will 
not  lend  its  aid  actively  to  enforce  a  forfeiture. 
A  ehanceUor  will  not  lift  his  hand  to  aid  a  liti- 
gant in  enforcing  a  forfeiture.  Thus  in  Oil 
Creek  Railroad  Co.  v.  Atlantic  &  Great  West- 
ern Railroad  Co.,  57  Pa.  66,  a  bill  was  filed  to 
enforce  the  forfeiture  of  a  lease  granted  by 
the  complainanta  to  the  defendants,  on  the 
ground  that  the  latter  had  forfeited  their  right 
to  the  same  by  their  failure  to* build  a  road 
within  the  time  prescribed,  in  accordance  with 
the  express  provisions  of  the  lease.  The  court 
was  distinctly  asked  to  enforce  what  had  been 
agreed  upon  by  the  parties  should  be  a  for- 
feiture. But  the  prayer  of  the  bill  was  reduced 
upon  the  express  ground  that  a  court  of  equi- 
ty win  never  lend  its  assistance  in  the  enforce- 
ment of  a  forfeiture,  but  wHl  leave  the  par- 
ties to  their  legal  remedies." 

The  text  last  above  cited,  on  page  814, 
contains  this  further  statement: 

"In  some  cases,  however,  the  enforcement  of 
a  forfeiture  may  be  regarded  in  equity  with 
favor"— citing  the  cases  of  Laurel  Creek  Co.  v. 
Browning,  supra,  and  Brown  v.  Vandergrift, 
80  Pa.  142. 

In  Laurel  Creek  Co.  v.  Browning,  Judge 
Whittle,  speaking  for  this  court,  said: 

"The  general  doctrine  is  admitted  that  equi- 
ty does  not  favor  penalties  and  forfeitures, 
and  will  not  ordinarily  lend 'its  active  aid  to  en- 
force them,  but  will  leave  the  parties  to  pur- 
sue their  legal  remedies.  Nevertheless,  in 
this  state,  the  rule  is  well  established  that, 
when  a  court  of  equity  acquires  jurisdiction  of 
a  cause  for  any  purpose,  it  will  retain  it,  and 
do  complete  Justice  between  the  parties,  en- 
forcing, if  necessary,  legal  rights  and  applying 
legal  remedies  to  accomplish  that  end.  Es- 
pecially is  this  true  of  suits  for  partition,  where, 
by  express  provision  of  the  statute,  a  court  of 
equity  *may  take  cognizance  of  all  questions 
of  law  affecting  the  legal  title  that  may  arise 
in  any  proceeding.' " 

And  in  that  case  the  court  did  enforce  a 
forfeiture,  but  only  because  it  had  acquired 
Jurisdiction  on  other  proper  grounds. 


In  the  case  of  Brown  r.  Vandergrift,  su- 
pra, the  decision  was  confined  to  a  certain 
type  of  oil  leases,  with  reference  to  whidh 
the  Pennsylvania  and  other  courts  seem  to 
have  established  an  exceptional  daas  ct 
equity  Jurisdiction.  In  that  case,  however, 
the  court  expressly  recognized  the  general 
doctrine  that  equity  abhors  and  will  not  en- 
force a  forfeiture.  See,  also,  in  this  imme- 
diate connecti<Mi,  10  R.  C.  L.  p.  337,  and  note 
13. 

The  cases  of  Cowan  v.  Radford  Iron  Go., 
83  Va.  547,  3  S.  E.  120,  and  Shenandoah 
Land  Co.  v.  Hise,  02  Va.  238,  23  S.  B.  303, 
while  they  do  not  discuss  the  question.  In 
the  result  indicate  a  tendency  to  recognize  a 
similar  exception  in  Virginia  as  to  mining 
leases. 

There  is  still  another  class  of  cases,  and 
these  are  strongly  relied  upon  by  the  appel- 
lee, in  which  a  court  of  equity  will  take  cog- 
nizance of  and  give  effect  to  conditions  sub- 
sequent This  dass  Involves  conveyances 
providing  for  the  support  of  the  grantor  or 
third  persons  by  the  jn^antee.  It  is  held  in 
many  Jurisdictions,  including  Virginia,  that 
equity  may  properly  assume  Jurisdiction  in 
order  to  give  complete  relief  in  cases  of  this 
character.  A  sujficient  illustration  of  this 
class  in  Virginia  is  foxmd  in  Epperson  v. 
Epperson,  supra.  The  Jurisdictional  ques- 
tion was  very  briefly  disposed  of  in  that 
case  as  follows: 

''We  have  no  difficulty  in  disposing  of  the 
objection  raised  by  J.  H.  C.  Epperson  to  the 
Jurisdiction  of  a  court  of  equity  in  this  case. 
The  original  bill  partakes  of  the  nature  of  a 
suit  for  specific  performance;  and,  besides, 
the  amended  bill  seeks  injunctive  rehef  against 
irreparable  damage  to  the  freehold,  which  in 
itself  affords  undoubted  ground  for  equitable 
Jurisdiction.'' 

From  the  opinion  as  a  whole,  however,  and 
from  the  cases  of  Wampler  v.  Wampler,  30 
Grat  (71  Va.)  454,  and  Lowman  v.  Crawford, 
90  Va.  (388,  40  8.  Bi  17,  it  ia  dear  that  in 
regard  to  deeds  for  support  and  maintenance, 
whether  the  provisions  therein  be  treated  as 
covenants  or  conditions,  the  Virginia  doctrine 
is  that  equity  will  ordinarily  assume  Juris- 
diction, because  the  peculiar  nature  of  the 
transaction  and  the  situation  of  the  parties 
render  the  remedy  at  law  inadequate. 
Graves'  Notes  on  Real  Prop,  f  261,  and  note; 
7  Va.  Law.  Reg.  655,  note. 

We  are  of  opinion  that  the  court  erred  in 
overruling  the  demurrer  to  the  bill.  Having 
reached  this  conclusion,  we  need  not  pass  up- 
on the  remaining  assignments  of  error. 

[8]  The  case  was  disposed  of  in  the  lower 
court  before  section  0084  of  the  Code  became 
effective,  providing  for  the  transfer  of  causes 
from  the  equity  to  the  law  side  of  the  court 
and  vice  versa;  but  under  secticm  6365  of 
the  Code  it  is  our  duty  now  to  enter  such  or- 
der  as  shall  seem  right  and  proper.     We 
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filiall  accordingly  sastain  the  demurrer  to  tlie 
bill,  and  reverse  the  decree  complained  of, 
bat  remand  the  canse  to  the  lower  court, 
with  instructions  to  transfer  the  same  to  the 
law  side  for  the  appropriate  amendment  of 
pleadings  and  other  proceedings  in  conformi- 
ty with  the  provisions  of  said  section  6084. 
The  costs  in  this  court  will  be  awarded  to 
the  appellant  as  the  party  substantially  pre- 
vailing. 
Reversed. 

SIMS,  J.,  absent 


(137  Va.  223) 

CARLE  et  al.  v.  CORHAN  ft  al. 

(Supreme   Court   of  Appeals  of  Virginia. 
June  10, 1920.) 

1.  Equity  ^=s>340  —  Allegations  of  sworn  an" 
swer  responsive  to  prayer  for  discovery  held 
evidence  against  complainant. 

In  an  equity  action,  answer  of  a  defendant 
in  response  to  complainant's  special  prayer  for 
discovery,  where  answer  was  sworn  to  by  the 
defendant's  president,  and  contained  allegations 
as  to  facts  within  the  president's  knowledge, 
held  evidence  against  complainant. 

2.  Equity  ^=>344— Answer  of  corporation  held 
evidence  In  favor  of  Incorporators^  Joined  as 
defendants. 

Though  generally  the  separate  answer  of 
one  defendant  cannot  be  used  as  evidence  for 
a  codefendant,  such  rule  was  not  applicable 
where  answer  of  corporation  was  in  response 
to  special  prayer  for  discovery,  calling  for  an 
answer  which,  if  adverse  to  complainant,  neces- 
sarily established  as  a  fact  the  defense  upon 
which  the  other  defendants,  who  as  incorpo- 
rators were  sought  to  be  held  personally  liable 
on  the  corporation's  debt,  relied. 

3.  Corporations  ^=3>30 (5)— Incorporators,  pur- 
chasing theater  for  eorporatlon,  held  not  per- 
sonally liable. 

Incorporators,  purchasing  theater  for  cor- 
poration while  it  was  in  the  process  of  forma- 
tion, and  only  a  few  days  prior  to  completion 
of  incorporation,  from  sellers,  who  understood 
the  purchase  was  by  the  corporation,  could 
not  be  held  personally  liable  because  they  ex- 
ecuted parchase-money  notes  and  deed  of  trust 
in  the  name  of  the  "American  Theater  Ck>., 
Inc.,"  instead  of  the  ''American  Theater,  Inc.," 
the  correct  name  of  the  corporation. 

4.  Appeal  and  error  ^=s»266(l)-rExcu8e  for 
failure  to  except  to  commissioner's  finding, 
not  presented  In  lower  court,  not  considered 
on  appeal. 

Szcuse  for  failure  to  file  exceptions  to  find- 
ing of  commiasioner,  not  presented  in  lower 
court,  cannot  be  considered  on  appeal. 

5.  Appeal  and  error  ^s»266( I)— Commission- 
er's error  In  making  finding  held  reviewable, 
notwithstanding  fallnre  to  except  to  finding 
In  lower  court 

In  action  to  hold  incorporators  personally 
liable  on  corporation's  notes,  errors  of  com- 
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missioner  in  finding  incorporators  personally 
liable  are  reviewable  on  appeal,  though  the 
finding  was  not  excepted  to  in  lower  court, 
since  the  question,  being  one  of  law  for  de- 
termination by  the  court,  was  improperly  rO- 
ferred  to  the  commissioner,  and  since  the  er- 
ror in  holding  incorporators  liable  was  funda- 
mental error,  apparent  from  the  face  of  the 
report  and  from  the  pleadings  and  exhibits. 

6.  Corporations  «ss>30 (5)— Liability  of  Inoor- 
porators  on  corporation  debt,  on  theory  that 
name  was  misstated,  was  for  court,  and  not 
commissioner. 

In  action  to  hold  incorporators  personally 
liable  on  notes  executed  during  formation  of 
corporation  in  the  corporate  name,  on  the 
ground  that  the  name  was  misstated,  the  ques- 
tion of  the  incorporators'  liability  is  one  of  law 
for  the  court,  and  was  not  a  question  to  be 
submitted  to  a  commissioner. 

7.  Corporations  ^=s»30(5)— When  nils  as  to 
promoters'  personal  ilablllty  for  debts  ap- 
plies. 

Generally  persons  dealing  with  promoters 
of  a  corporation  to  be  thereafter  formed  are 
allowed  the  double  security  of  the  promoters 
and  the  corporation  when  it  comes  into  being; 
but  where  the  contract  was  made  solely  on 
behalf  of,  and  the  credit  was  extended  solely 
to,  a  corporation  in  the  process  of  formation, 
and  which  shortly  thereafter  procured  its  char- 
ter, the  rule  does  not  apply. 

8.  Appeal  and  error  ^3»l  1 07— Equity  aotlon 
remanded,  with  leave  to  transfer  to  law  side. 

In  equity  action  by  complainant,  whose 
cause  of  action  is  at  law,  appellate  court,  in 
reversing  decree,  will  remand  the  case,  with 
leave  to  complainants  to  transfer  the  cause  to 
the  law  side  of  the  court,  under  Code  1919, 
i  60^,  though  case  was  disposed  of  in  lower 
court  before  latter  statute  became  effective. 

Appeal  front  Ck>rporation  Court  of  Hope- 
well. 

Suit  by  E.  0.  Gorhan  and  another  against 
F.  Carle,  Will  Monjot,  and  the  American 
Theater,  Incorporated.  Decree  for  plaintiffs, 
and  defendants  appeaL  Reversed  and  dis- 
missed as  to  two  first-named  defendants,  and 
remanded,  with  instructions,  an  to  last-named 
defendant. 

W.  L.  Devaney,  Jr.,  and  J.  E.  McCotter, 
both  of  Hopewell,  and  Willis  C.  Pulllam,  of 
Richmond,  for  appellants. 

Wm.  McK.  Woodhouse,  of  Norfolk,  for  ap- 
pellees. 

KELLY,  P.  The  pertinent  facts  in  thin 
case  may  be  stated  as  follows: 

K.  C.  Corhan  and  M.  Numair  were  the  own- 
ers of  a  building,  a  lease  of  two  lots  in  the 
city  of  Hopewell,  upon  which  the  building 
was  situated,  a  theater  license,  and  certain 
contracts  and  personal  property,  all  of  which 
togeth^  constituted  or  pertained  to  what  was 
locally  known  as  the  American  Theater. 


^S9For  other  oum^  see  tame  topio'and  KBT-NUMBER  In  aU  Key-Numbered  Digests  and  Indexes 
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Shortly  XHrlor  to  November  20,  1016,  F. 
Carle,  acting  for  himself  and  Will  Monjot, 
entered  into  negotiations  with  Corhan,  acting 
for  himself  and  Numair,  looking  to  the  pur- 
chase of  this  property.  Corhan  testified  that 
he  then  thought  the  purchase  was  to  be  made 
by  Carle  and  Monjot  as  individuals,  but  the 
clear  preponderance  of  the  evidence  is  to  the 
effect,  and  the  subsequent  written  contracts 
conclusively  show,  that  all  of  the  parties  un- 
derstood that  Carle  and  Monjot  contemt>lated 
the  formation  of  a  corporation  for  the  benefit 
of  which  they  were  making  this  purchase. 

On  November  29, 1916,  Corhan  and  Numair 
entered  into  a  written  contract  whereby,  as 
^'partners  trading  under  the  firm  name  of  the 
American  Theater,"  parties  of  the  first  part, 
they  agreed  to  sell  the  above-mentioned  prop- 
erty to  '*the  American  Theater,  Inc.,  a  cor- 
poration in  process  of  formation,"  party  of 
the  second  part  The  consideration  was  |3,- 
897.58,  of  which  $800  was  paid  in  cash,  and 
the  residue  was  to  be  paid  in  monthly  install- 
ments. The  contract  referred  to  both  the 
partnership  and  the  proposed  corporation  as 
being  *'of  the  dty  of  Hopewell,'*  but  this  ref- 
erence was  merely  descriptive,  and  Evidently 
Dot  intended  as  a  part  of  either  name.  To 
this  contract  were  affixed  the  individual  sig- 
natures of  Corhan  and  Numair,  and  the 
name  of  ''American  Theater  Co.,  Inc.,  by  F. 
Carle." 

On  December  6, 1910,  a  paper  was  execut- 
ed, purporting  to  be  a  deed  of  trust  "between 
the  American  Theater  of  Hopewell,  Inc.,  of 
the  city  of  Hopewell,  Va.,  party  of  the  first 
part,  and  K.  C.  Sidbury,  trustee  for  K.  C  Cor- 
han, agent  of  the  city  of  Hopewell,  Va,,  par- 
ty of  the  second  part,"  conveying  to  the  trus- 
tee the  aforesaid  property  to  secure  the  xsJOr 
paid  purchase  money  thereon,  represented  by 
sundry  notes  set  out  in  the  deed  of  trust  and 
described  therein  as  being  '^signed  by  the 
American  Theater^  Inc.,  of  the  dty  of  Hope- 
well."   This  deed  conduded  in  this  form: 

"Witness  the  following  signatures  and  seals: 
''American  Theater  Co.,  Inc.    [Seal.] 
"F.  Carle,  Pres.  [Seal.] 

'Will  Monjot,  See.  [SeaL]' 


M^ 
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There  was  no  corporate  seal  attached  to 
the  deed,  but  the  certificate  of  acknowledg- 
ment described  the  grantor  as  "the  American 
Theater,  Inc.,"  was  in  due  form  for  an  ac- 
knowledgment by  a  corporation,  and  was  dat- 
ed December  6, 1916. 

The  notes  mentioned  in  the  deed  of  trust 
are  not  In  the  record,  but  are  shown  by  the 
evidence  to  have  been  signed  "American 
Theater  Co.,  Inc.,  F.  Carle,  Prest,  Will  Mon- 
jot, Sec." 

-  On  the  6th  of  December,  the  day  on  which 
the  deed  of  trust  and  the  notes  were  executed 
and  delivered,  F.  Carle,  Belle  Carle,  and  Will 
Monjot  signed  and  acknowledged  a  certificate 
in  due  form  for  the  incori>oration  of  "the 
American  Theater,  Incorporated,"  designat- 


f  Ing  Hopewell  as  the  place  tot  die  prindpal 
office^  and  this  certificate  was  duly  perfected 
as  a  charter  of  incorporation  and  lodged  with 
the  secretary  of  the  commonwealth  on  De- 
cember 15, 1016. 

The  theater  company  thus  incorporated 
took  over  the  property,  and  the  evidence 
leaves  no  room  to  doubt  that  Corhan  and  Nu- 
mair knew  of  this  fact 

Default  was  made  In  the  payment  of  the 
notes  above  redted,  and  thereupon  C^H'han 
and  Numair  brought  a  suit  in  equity,  seeking 
to  hold  Carle  and  Monjot  personally  and  in- 
dividually liable  on  the  notes,  and  the  sole 
ground  upon  which  they  rely  for  jurisdiction 
in  equity  and  for  the  rdief  prayed  for  Is  that 
Corhan  and  Monjot  falsely  and  fraudulently 
pretended  to  be  acting  for  a  corporation, 
which  did  not  then  exist,  and  never  thereaft- 
er came  into  existence. 

In  the  original  bill  only  Carle,  Monjot,  and 
Sidbury,  trustee,  were  made  parties  defoid- 
ant;  but  subsequently,  by  a  petition  in  the 
nature  of  an  amendment,  the  complaint  al- 
leged: 

"That  since  said  bill  has  been  filed  •  *  * 
it  has  developed  that  the  said  property,  build- 
ing, leases,  and  license  have  been  under  the 
control  of  the  American  Theater,  Incorporat- 
ed, a  corporation  under  the  laws  of  the  state 
of  Virginia,  who  have  been  using  the  same  and 
running  therein  a  moving  picture  theater,"  etc 

The  prayer  of  the  petition,  or  amoided  bill, 
was: 

"That  the  said  American  Theater,  Incorpo- 
rated, a  corporation  under  the  laws  of  the 
state  of  Virginia,  be  made  a  party  defendant 
to  said  bill,  and  required  to  answer  the  allega- 
tions and  prayers  of  said  bill,  as  though  the 
same  were  herein  specifically  set  out,  bat  as 
answer  under  oath  is  expressly  waived;  that 
the  said  American  Theater,  Incorporated,  be 
required  to  disdose  under  oath  what  interest 
they  have  in  said  property,  and  it  be  ascer- 
tained whether  they  are  in  any  way  liable  for 
the  payment  of  the  indebtedness  set  out  in  said 
bill." 

There  was  also  added  to  the  foregoing  a 
prayer  for  general  reliet  The  corporation 
thus  named  in  the  amendment  filed  its  an- 
swer, in  whidi,  among  other  things,  it  stated: 

That  "the  buying  of  the  said  lease  was  duly 
authorized  by  the  board  of  directors  of  the 
said  corporation,  and  that  the  said  directors 
have  duly  confirmed  and  accepted  the  premises 
according  to  the  agreement  made  with  the  plain- 
tiffs on  the  29th  day  of  November,  1916,  and 
that  it  is  ready  and  willing  to  live  up  to  the 
terms  of  said  agreement,"  etc. 

This  answer  was  accompanied  by  the  afil- 
davit  of  F.  Carle,  stating: 

"That  he  is  the  president  of  the  American 
Theater,  Incorporated,  and  that  as  such  he  has 
read  the  foregoing  answer  to  the  bill  herein 
filed,  and  that  the  foregoing  facts  stated  are 
true,  except  those  matters  therein  stated  on 
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information  and  belief,  and  as  to  tbose  matters 
he  believes  them  to  be  true." 

Carle  and  Monjot  also  filed  an  answer  to 
the  bin,  in  which  they  denied  ever  having  had 
any  Individual  interest  in  the  matter  in  con- 
troversy, or  having  assumed  any  personal 
liability  whatever  in  regard  thereto. 

When  the  case  first  came  on  to  be  heard, 
a  commissioner  was  appointed,  and  directed 
among  other  things  to  report: 


«<i 


'(2)  An  accomit  showing  who  are  the  mak- 
ers of  the  notes  set  out  in  the  bill  and  pro- 
ceedings in  this  cause,  and  who  is  liable  there- 
for, and  who  is  entitled  to  the  proceeds 
thereof." 

'*(4)  An  account  showing  to  whom,  under 
the  agreement  of  K.  O.  Corhan  and  M.  Nu- 
mair,  dated  November  29,  1916,  the  property 
set  out  therein  was  sold,  and  who  executed  the 
deed  of  trust  dated  December  6,  1916,  to  K. 
C.  Sidbury,  trustee,  and  who  la  bound  by  the 
terms  thereof." 

"(6)  An  account  showing  how  much  is  due 
upon  the  notes  secured  under  said  deed  of 
trust,  and  who  is  liable  thereunder,  and  who 
is  entitled  thereto." 

Under  this  decree  the  commissioner  re- 
ported: 

"That  the  said  F.  Carle  and  Will  Monjot,  as 
individuals,  are  the  true  makers  of  said  notes, 
and  are  liable  for  the  payment  of  same." 

As  a  reason  for  this  conclusion,  the  com- 
missioner emphasises  the  various  names  by 
which  the  proposed  corporation  is  designated 
in  the  several  contracts,  notes,  and  oth^ 
writings  executed  by  the  parties,  and  the 
fact  that  the  charter  of  the  American  Thea- 
ter, Incorporated,  was  not  perfected  imtil  the 
15th  day  of  December,  1916. 
^   The  commissioner  further  reported: 

"That  under  said  agreement  [of  November 
29,  1916}  the  said  property  was  to  be  sold  to 
the  American  Theater,  Inc.,  a  corporation  in 
process  of  formation,  but  that  this  corporation 
had  not  been  chartered  when  the  property  was 
delivered,  and  that  it  appeared  from  the  evi- 
dence to  have  been  delivered  to  Carle  and 
Monjot,  and  that  Carle  and  Monjot  as  individ- 
uals executed  the  deed  of  trust  and  were 
bound  by  its  terms.' 


»» 


There  were  no  ezoeptiona  to  this  rep<nrt, 
and  it  was  subsequently  confirmed  in  all  re- 
spects, and  a  personal  decree  was  rendered 
against  Carle  and  Monjot  jointly  in  their  in- 
dividual capacity.  Thereupon  they  obtained 
this  appeaL 

Beduced  to  Its  essence,  the  rl^t  of  the 
complainants  to  a  personal  decree  against 
Oarle  and  Monjot  d^>exids  upon  the  fact  that 
the  notes  and  the  deed  of  trust  were  signed 
"American  Theater  Co.,  Inc.,"  instead  of 
"American  Theater,  Inc." 

It  is  perfectly  dear  that  Obrhan  and  No- 
mair  undertook  to  contract  with  a  corporar 
tion  which  was  to  take  its  name  from  the 
prciperty  they  were  selling.    This  name  was 
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used  loosely  by  all  of.  the  parties,  including 
Corhan  himself  (the  only  witness  for  defend- 
ant), who  was  unable  on  his  cross-examina- 
tion to  say  whether,  when  the  notes  and  deed 
of  trust  were  signed,  the  corporation  was 
called  "American  Theater  Co.,  Inc.,"  or 
"American  Theater,  Incorporated." 

The  Identical  corporation,  which  all  par- 
ties contemplated .  under  the  precise  name 
mentioned  in  the  body  of  the  contract  of  No- 
vember 29,  1916,  as  being  then  "in  process  of 
formation,"  was  in  a  few  days  thereafter 
duly  incorporated,  and  was  put  in  possession 
of  the  property  from  which  it  took  its  name. 
The  complainants  themselves  wrote  out  a 
transfer  of  the  lease  and  license  to  the  coi^ 
poration  as  the  "American  Theater,  Incor- 
porated." They  accepted  the  deed  of  trust 
and  notes,  with  the  slight  variations  in  name, 
without  complaint  or  objection,  l^ey  ac- 
cepted $100  on  one  of  the  notes  after  the 
charter  had  been  duly  granted,  and  took  a 
new  note^  signed  exactly  like  the  originaL 
The  American  Theater,  Incorporated,  by  it» 
proper  technical  name,  is  made  a  party  to 
this  suit  by  the  coeaplainants,  and  has  an- 
swered, stating  that  it  took  possession  of  the 
property  under  the  agre^nent  with  the  com- 
plainants, and  has  assumed  full  responsibility 
thereunder.  This  answer  establishes  the  fact 
that  the  contract  was  made  for  and  assumed 
by  the  American  Theater,  Incorporated. 

[1]  There  was  a  general  waiver  of  an  an- 
swer imder  oath  in  the  amended  bill,  but 
there  was  also  a  subsequent  special  prayer 
therein  for  a  discovery  imder  oath  from  the 
corporation  as  to  this  particular  fact  The 
disclosure  was  made  in  strict  response  to  the 
prayer,  and  the  answer  was  sworn  to  by  F. 
Carle,  as  president,  in  effect  stating  as  facts 
such  matters  therein  as  came  within  his  own 
knowledge.  The  record  show's  that  he  nece»- 
sarily  had  personal  knowledge  of  the  facts 
as  to  which  the  discovery  was  demanded. 
This  makes  the  answer  of  the  corporation  up* 
on  that  point  evidence  against  the  complain- 
ant, under  the  rule  which  we  approve  and 
which  was  declared  to  be  a  sound  one  in  the 
somewhat  elaborate  note  in  7  Ya.  Law  Beg. 
p.  145  et  seq.  As  shown  in  that  note^  the 
rule  is  supported  by  Carpenter  v.  Insurance 
Co.,  4  How.  219,  U  L.  Bd.  981,  Waller  v.  Coal 
Co.,  191  Pa.  198,  43  Atl.  235,  and  Kane  v. 
Schuylkill  Fire  Ins.  Co.,  199  Pa.  198,  48  AU. 
989.  The  effect  of  this  answer  is  not  over- 
come in  the  record  by  the  requisite  counter- 
vailing evidence  of  two  witnesses,  or  of  one 
witness  and  corroborating  circumstances. 
Indeed,  there  is  no  evidence  at  all  against 
the  particular  statement  of  the  answer  here 
under  discussion,  and  that  statement,  on  the 
other  hand,  finds  strong  support  and  corrol>- 
oration  from  other  evidence  both  direct  and 
circumstantial. 

[2]  Furthermore,  this  disclosure  in  the  ai>- 
swer  of  the  corporation  inures  to  the  benefit 
of  its  codef endanta^  Oarle  and-  Monjot    The 
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general  rule,  certainly  in  Virginia,  is  tliat  the  | 
separate  answer  of  one  defendant  cannot  be 
used  as  evidence  for  a  codefendant.  Frank 
&  Adler  v.  LlUenfeld  et  aL,  33  Grat  (74  Va.) 
377.  380 ;  Llle's  Eq.  PI.  &  Pr.  S  192;  1  Hogg's 
Eq.  Proc.  §  447.  (The  rule  is  otherwise  stated 
in  16  Cyc.  398.)  But,  as  said  by  Judge  Burks 
in  the  case  of  Frank  &  Adler  v.  Lilienfeld  et 
al.,  supra,  there  are  exceptions  to  the  rule, 
and  this  case  falls  within  one  of  the  excep- 
tions. The  respondent  corporation,  as  to  this 
particular  matter,  stood  in  a  relationship  of 
privity  with  Carle  and  Monjot;  and,  more- 
over, the  very  form  of  the  bill  and  Its  spe- 
cial prayer  for  discovery  called  for  an  an- 
swer, which,  if  adverse  to  complainant,  neces^ 
sarily  established  as  a  fact  the  very  defense 
upon  which  Carle  and  Monjot  rely. 

[3]  Under  the  foregoing  circumstances, 
Carle  and  Monjot  cannot  be  held  personally 
liable  as  partners  upon  the  theory  that  they 
assumed  to  act  for  a  corporate  principal 
which  had  no  existence.  We  have  here  none 
other  than  the  case  of  a  mistake,  and  a  slight 
one  at  that,  in  the  name  of  the  corporation, 
whose  identity  has  never  at  any  time  been 
the  least  doubtful.  The  principle  governing 
such  a  situation  is  perfectly  familiar.  At 
page  32  of  his  notes  on  Private  Corporations 
(1900),  Mr.  Minor  Lile,  discussing  the  effect 
of  the  misnomer  of  corporations  in  contracts 
and  deeds,  says: 

"If  it  can  be  determined  by  evidence  aliunde 
what  corporation  is  intended,  the  court  will 
give  effect  to  the  instrament  (grant,  contract, 
will,  etc.),  regardless  of  the  error  in  the  name. 
For  example,  a  bequest  to  *the  secretary  of 
the  Board  of  Foreign  Missions  of  the  Presby- 
terian Church  in  the  United  States,'  was  held 
sufficient  to  carry  a  legacy  to  a  corporation 
whose  legal  title  was  'Trustees  of  the  General 
Assembly  of  the  Presbyterian  Church  in  the 
United  States,  for  the  Benefit  of  the  Executive 
Committee  on  Foreign  Missions'  " — citing  Trus- 
tees V.  Guthrie,  86  Va.  125,  10  S.  B.  318,  6 
L.  B.  A.  321;  Oulpeper  Soc.  v.  Digges,  6  Band. 
(27  Va.)  165,  18  Am.  Dec.  708;  1  Moraweta 
on  Corp.  (2d  Ed.)  f  351,  and  cases  dted. 

It  is  true  that  the  corporation  had  not  been 
actually  perfected  when  the  notes  were  signp- 
ed,  and  that  Ck>rhan  testified  that  he  was  as- 
sured by  Sldbury  that  the  charter  had 
already  been  granted.  But  Carle  and  Monjot 
were  understood  to  be  acting  only  for  a  cor- 
poration, as  is  conclusively  evidenced  by  the 
written  contract,  deed  of  trust,  and  notes; 
this  corporation  was  in  process  of  formation, 
and  was  In  a  few  days  thereafter  actually 
perfected;  and  after  it  had  been  so  perfected 
Corhan  and  Numalr  took  from  it  a  renewal 
note  which  slightly  misstated  the  corporate 
name,  but  which  Corhan  and  Numalr  knew 
was  intended  to  represent  the  obligation  of 
the  corporation  with  which  they  were 
dealing. 

[4,  6]  No  point  is  made  in  the  brief  of  the 
appellee,  and  none  that  we  recall  was  made 


in  the  oral  argument,  upon  tbe  effect  of  the 
failure  of  counsel  for  Carle  and  Monjot  to  ex- 
cept to  the  finding  of  the  commissioner.  It 
may,  however,  be  well  to  advert  to  this  fea- 
ture of  the  case.  It  is  explained  in  the  brief 
for  Carle  and  Monjot,  and  was  stated  during 
the  argimient,  that  the  failure  to  file  exc^H 
tions  was  due  to  the  fact  that  the  counsel 
formerly  representing  Carle  and  Monjot  had 
become  involved  in  difllcultles,  had  left  Hope- 
well, and  that  the  decree  was  entered  con- 
firming the  report  before  they  knew  anything 
about  it.  This  fact,  if  it  had  been  properly 
presented  in  the  court  below  and  made  a  part 
of  the  record,  might  be  availed  of  now;  but 
it  is  obvious  that  we  cannot  consider  it,  be- 
cause it  was  not  so  presented.  We  are  of 
opinion,  however,  that  the  error  in  the  find- 
ing of  the  commissioner  is  of  a  character 
which  can  be  relied  upon  for  the  first  time  in 
this  court 

[6]  This  is  true  for  two  reasons:  In  the 
first  place,  it  was  not  proper  to  refer  the 
cause  to  a  commissioner  upon  the  question  of 
the  liability  of  the  defendants.  That  was  a 
question  of  law  for  determination  by  the 
court  upon  the  evidence  adduced.  The  ref- 
erence in  this  respect  did  not  involve  the 
taking  of  an  account,  and  merely  amounted 
to  a  direction  to  the  commissioner  to  take 
evidence  and  give  an  opinion  thereon.  In 
such  a  case  the  court  cannot  delegate  to  a 
commissioner  the  duty  andi  obligation  of 
weighing  the  evidence  and  deciding  the  case 
independent  of  any  opinion  expressed  in  the 
report;  and  exertions  to  the  report,  or  want 
of  them,  are  wholly  immaterial.  The  refer- 
ence in  itself  is  harmless  error,  but  the  court, 
and  not  the  commissioner,  must  decide  the 
case  upon  the  evidence  returned.  Bresee  v. 
Bradfield,  09  Va.  331,  337,  338,  38  S.  E.  196. 
In  the  second  place,  even  if  the  question  could 
have  been  properly  referred,  it  is  apparoit, 
from  the  face  of  the  report  and  from  the 
pleadings  and  exhibits,  independent  of  other 
evidence,  that  the  commissioner's  report  was 
based  upon  a  fundamental  error  of  law, 
whereby  he  attached  to  the  mere  discrepancy 
in  the  corx)orate  name  and  to  the  mere  fact 
that  the  corporation  had  not  been  perfected 
on  December  6,  1916,  the  legal  effect  of  ren^ 
dering  C!arle  and  Monjot  then  and  there 
unalterably  liable  as  IndividuaLi;  whereas, 
the  facts  stated  in  the  report,  in  the  light  of 
the  pleadings  and  exhibits,  lead  as  a  matter 
of  law  to  the  contrary  conclusion.  Under 
such  circumstances,  no  exceptions  are  neces- 
sary.   See  5  Va.  Law  Beg.  (N.  S.)  665,  666. 

[7]  There  Is  a  general  rule  that  persons 
dealing  with  promoters  of  corporations  to  be 
thereafter  formed  are  allowed  the  double 
security  of  the  promoters  and  the  corporation 
when  it  comes  into  being;  but  whore  it  ap- 
pears, as  it  does  in  this  case  from  the  face 
of  the  commissioner's  report  and  the  plead- 
ings and  exhibits,  that  the  contract  was  made 
solely  on  behalf  of,  and  that  the  credit  was 
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extended  solely  to^  a  corporatioii  which  was 
then  in  process  of  formation,  and  which 
shortly  thereafter  procured  Its  charter,  the 
mle  does  not  apply.  Strause  v.  Richmond, 
etc.,  Co.,  109  Va.  724,  729,  65  S.  B.  659,  132 
Am.  St.  Rep.  937. 

[8]  For  the  reasons  stated,  we  are  of  opin- 
ion that  the  decree  appealed  from  is  errone- 
ous, and  should  he  reversed ;  and  this  court, 
proceeding  to  enter  the  decree  which  the  low- 
er court  should  have  entered,  will  dismiss  the 
bin  as  to  Carle  and  Monjot,  and  award  them 
their  costs  incurred  in  the  court  below  and 
on  this  appeal;  but  as  to  the  American  Thea- 
ter, Incorporated,  we  shall  remand  the  cause 
to  the  corporation  court,  with  leave  to  com- 
plainants, if  so  advised,  to  have  the  same,  in 
accordance  with  section  6084  of  the  Code, 
transferred  to  the  law  side  of  the  court,  and 
to  amend  their  pleadings  so  as  to  be  entitled 
to  ask  for  a  Judgment  at  law  against  the 
corporation  for  the  balance  due  on  its  notes. 
See  Pence  v.  Tidewater  Townsite  Corp.,  103 
S.  E.  604,  decided  at  this  ternu 

Reversed. 


(127  Va.  352) 

JOHNSON   et  al.  v.   POWHATAN 

CO.,  Inc.,  et  ai. 


MINING 


(Supreme  Court  of  Appeals  of  Virginia.    June 

10,  1920.) 

1.  Judgment  ^s»675<2)— Partiea  against  whom 
cause  was  revived  held  parties  to  decree. 

Where  attorneys  who  represented  appel- 
lants' mother  also  represented  appellants,  and 
bad  personal  interview  with  and  were  retained 
by  them  previous  to  their  mother's  death,  and 
accepted  the  writ  of  scire  facias  for  them,  and 
consented  to  a  decree  to  save  expense  of  liti- 
gation, held,  that  appellants,  against  whom  the 
suit  was  formally  revived,  were  parties  to  de- 
cree when  rendered. 

2.  Judgment  ^=s>7l3(l)— Parties  bound  by  ad- 
judication. 

Parties  to  litigation  are  bound  thereby,  so 
far  as  the  decree  therein  adjudicated  their 
rights. 

3.  Estoppel  «=s>70(l),  98(3)— Heirs  of  party 
suppressing  deed  cannot  repudiate  aaoestar's 
conduct  against  subsequent  alienees. 

Where  a  deed  to  promoters  of  a  corpora- 
tion was  given  to  one  of  them,  and,  if  improp- 
erly suppressed,  was  so  suppressed  by  hiniy 
and  he  was  a  stockholder,  president,  active 
promoter,  and  manager  of  corporation,  after 
some  years  he  could  not  repudiate  his  conduct, 
and  claim  interest  against  subsequent  alienees 
relying  on  the  record  title,  and  his  heirs  at 
law  would  have  no  better  right  than  he  would, 
if  living. 

4.  Estoppel  <ts»98(3)  —  Heirs  cannot  dalm 
benefits  from  suppressed  deed,  where  ances- 
tor has  profited  thereby. 

Although  equitable  estoppel  msy  not  apply, 
because  claimants  must  not  only  be  without 


Icnowledge,  but  without  available  convenient 
means  of  acquiring  it,  yet  where  daimants' 
father  withheld  a  deed  to  himself  and  other 
promoters  from  record,  accepting  in  Ueu  there- 
of a  deed  to  the  corporation,  his  heirs  cannot 
be  permitted  to  assume  an  inconsistent  position 
and  claim  under  such  deed  after  his  receiving 
benefits  as  promoter  and  stoclLholder. 

5.  Estoppel  ^=>II8  —  Grantee  and  heirs  es- 
topped to  assert  that  deed  which  grantee  re- 
fused to  accept  was  suppressed. 

Evidence  'held  to  show  that  grantee  in  deed 
declined  to  accept  it  and  caused  a  new  deed 
from  same  grantors  to  be  made  to  a  corpora- 
tion of  wliich  he  was  a  promoter  and  stock- 
holder, so  that  he  and  his  heirs  were  estopped 
from  claiming  that  the  former  deed  was  sup- 
pressed. 

6.  Estoppel  ^=s>30*Parohaser  bound  by  dseds 
excepting  minerals,  timber,  and  vrater  rights. 

Purchasers  are  bound  by  deeds  under  which 
they  derived  their  title,  and  which  expressly 
excepted  the  minerals,  timber,  and  water  rights 
of  which  they  had  both  actual  and  constructive 
notice. 

7.  Logs  and  logging  ^s»3(  1 2) —Purchaser  with 
notice  obtains  no  fuller  title  than  that  of 
grantor. 

Where  one  of  appellants,  with  actual  and 
coDstructive  notice  from  the  record  that  min- 
erals, timber,  and  water  rights  had  been  re- 
served from  grantor,  purchased  from  grantor 
the  merchantable  timber  thereon,  such  appel- 
lants' rights  are  subordinate  to  those  of  alienees 
holding  chain  of  title  to  such  timber,  mineral 
and  water  rights. 

8.  Logs  and  logging  ^s»3(ll)  —  One  owning 
timber,  but  not  fee^  should  .remove  timber 
within  reasonable  time. 

Where  one  owns  the  fee  in  land,  and  an- 
other the  timber  growing  thereon,  with  right 
to  remove,  the  latter  should  sever  and  remove 
it  witiiin  a  reasonable  time,  unless  the  contract 
clearly  indicates  an  indefinite  and  perpetual 
right  to  allow  timber  to  remain  unsevered. 

9.  Logs  and  logging  ^s»3( II)— Contract  for 
sale  of  timber  not  oonstrned  to  grant  perpet- 
ual right  to  remove. 

While  it  is  possible  to  draw  a  contract 
for  an  indefinite  perpetual  right  to  one  owning 
the  timber,  but  not  the  fee,  to  sever  and  re- 
move it,  the  courts  will  not  so  construe  a 
contract,  unless  the  parties  clearly  intended  and 
definitely  expressed  such  intention. 


ID.  Appeal  and  error  «=3»II2I,  I  I49'-Supreme 
Court  of  Appeals  will  fix  time  for  removal 
of  timber,  with  leave  to  apply  to  lowef  court 
for  extension. 

A  decree  in  regard  to  removal  of  timber 
by  the  owner,  who  did  not  own  the  fee,  should 
fix  some  reasonable  time  for  removal,  and, 
where  this  was  not  done,  the  Supreme  Court 
of  Appeals  will  do  so,  with  leave  to  owner 
thereof  to  apply  to  circuit  court  for  a  reason- 
able extension,  if  actually  necessary. 


Appeal  from  Circuit  Court,  Culp^>er  Coun- 


ty. 
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•  Bill  by  Anna  B.  Johnson  and  others  against 
the  Powhatan  Mining  Ck>mpany,  Incorpo- 
rated, and  others.  From  a  decree  dismissing 
the  bill,  the  plaintiffs  appeaL  Decree  amend- 
ed, affirmed,  and  remanded. 

St  George  R.  Fitzhu^  and  A.  T.  Bmbrey, 
both  of   Fredericksburg,   for  appellants. 

Waite,  Perry  &  Nottingham  and  Hiden  & 
Bickers,  all  of  Culpeper,  and  W.  W.  Butzner, 
of  Fredericksburg,  for  appellees. 

PRENTIS,  J.  The  appeUants  filed  their 
bill,  alleging  fraud  in  the  procurement  of 
certain  decrees  which  had  been  entered  in 
previous  suits,  involving  conflicting  titles  and 
rights  in  certain  real  estate  in  Culpeper 
county.  The  trial  court  decided  all  questions 
adversely  to  their  contentions,  dismissed  the 
bill,  and  they  are  here  complaining. 

The  pertinent  facts  leading  up  to  the  pres- 
ent litigation   are   these: 

Some  tlmfe  prior  to  1899  the  Powhatan 
Land  &  Mining  Company  (not  the  defend- 
ant company  here)  owned  two  tracts  of  land, 
one  containing  500  acres  and  the  other  con- 
taining 499  acres,  separated  from  each  other 
by  an  intervening  parcel  of  land  known  as 
the  Ellis  gold  mine  tract  Both  parcels  of 
land  fronted  on  the  Rappahannock  river, 
both  are  in  an  agricultural  community  and 
valuable  for  farming  purposes,  and  they  were 
sold  under  decrees  of  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District 
of  Virginia,  and  conveyed  to  T.  L.  Williams, 
together  with  certain  machinery,  tools,  fix- 
tures, franchise  dghts,  and  interests  there- 
tofore owned  by  the  Powhatan  Land  &  Min- 
ing Company. 

By  deed  dated  February  18, 1899,  Williams 
and  wife  conveyed  to  Wm.  C.  Haslage  (one 
undivided  third),  Joseph  F.  Emy  (one  undi- 
vided sixth),  Lena  W.  Lappe  (one  undivided 
sixth),  and  Larman  6.  Johnson  (one  undivid- 
ed third)  the  50O-acre  tract,  together  with 
certain  rights,  In  the  499-acre  tract,  expressed 
in  this  language: 


"Also  a  like  share  and  Interest  to  each  of 
the  parties  of  the  second  part  in  the  mineral, 
timber,  and  water  rights  in  and  to  that  certain 
other  tract  of  land  in  the  lower  end  of  Cul- 
peper county,  containing  499  acres,  and  known 
as  the  Ellis  farm  tract,  bounded  on  the  north 
by  the  Rappahannods  river,  on  the  east  by  the 
pubtic  highway  adjoining  the  Ellis  mine  tract, 
on  the  south  by  the  Richards  Ferry  road,  and 
on  the  west  by  lands  of  Downey,  together  with 
such  surface  rights  and  privileges  as  are  nee* 
essary  for  the  full  and  complete  enjoyment  of 
the  easements  above  described." 


This  deed  was  never  recorded.  By  deed  of 
the  same  date,  February  18,  1899,  Williams 
and  wife  conveyed  to  Anna  M.  Johnson  (wife 
of  the  said  L.  6.  Johnson)  the  499-acre  tract, 
with  a  reservation  In  this  language: 


*****  Subject  to  the  easement  granted 
by  deed  to  W.  C.  Haslage,  Joseph  F.  Bmy, 
Lena  W.  Lappe,  and  L.  G.  Johnson  of  tiie  min- 
eral, timber,  and  water  rights  thereon  and 
thereto.** 

After  this,  and  before  this  deed  to  Anna 
M.  Johnson  was  recorded,  that  Is,  on  May  12, 
1899,  the  Powhatan  Mining  Company,  one  of 
the  appellees,  was  incorporated  by  the  state 
of  West  Virginia,  the  incorporators  being  the 
said  Johnson,  Haslage,  Emy,  and  Lappe, 
together  with  one  F.  A.  Emy.  It  is  apparent 
that  these  persons  wene  the  promoters  of  the 
company,  which  was  organized  for  mining  and 
other  purposes,  and  that  they  proposed  to 
develop  the  land  referred  to.  Afterwards,  on 
October  23,  1899,  Williams  and  wife  conveyed 
to  the  said  Powhatan  Mining  Company,  In- 
corporated, the  same  500-acre  tract  of  land, 
together  with  the  same  mineral,  timber,  and 
water  rights  in  and  to  the  499-acre  tract,  and 
this  deed  was  recorded  on  the  6th  day  of 
November,  1899.  Thereafter,  on  September 
29,  1901,  the  said  deed  to  Anna  M.  Johnson 
for  the  499-acre  tract,  subject  to  the  reserva- 
tion, was  recorded. 

The  Powhatan  Mining  Company,  Incor- 
porated^ was  no  more  successful  than  its 
predecessor,  soon  ceased  to  operate,  and  the 
600-acre  tract  was  sold  in  1905,  in  a  suit  In- 
stituted by  a  creditor,  the  German  Savings 
&  Deposit  Bank,  first,  to  one  J.  E.  Roth,  who 
later  conveyed  it  to  Jos^h  F.  Emy,  one  of 
appellees. 

Thereafter*  in  1907,  Joseph  F.  Emy  and 
Lena  W.  Lappe,  heretofore  referred  to,  in- 
stituted their  suit  against  the  Powhatan 
Mining  Cknnpany,  Incorporated,  and  others, 
alleging  that  they  were  stockholders  in  the 
comi>any,  that  it  had  ceased  to  do  business 
for  at  least  four  years,  and  that  the  only 
assets  belonging  to  it,  except  $1,160  balance 
in  the  hands  of  a  special  commissioner  aris- 
ing from  the  sale  of  the  500-acre  tract,  were 
the  said  mineral,  timber,  and  water  rights 
in  and  to  the  499-acre  tract,  reciting  the 
deed  from  Williams  and  wife  to  the  com- 
pany, and  praying  for  a  distribution  of  these 
assets  among  the  stockholders.  By  that  time 
Johnson  had  died,  and  among  the  parties  de- 
fendant were  Pulliam,  his  administrator,  and 
his  widow,  Anna  M.  Johnson,  the  owner  of 
the  499-acre  tract  under  her  deed  herein- 
before referred  to.  Certain  proceedings  were 
had  in  that  suit,  which  resulted  in  the  sale  of 
the  mineral,  timber,  and  water  rights  refer- 
red to,  which  were  also  bought  by  Jos^h 
F.  Emy. 

The  controversy  largely  grows  out  of  the 
decree  in  that  suit,  entered  May  2,  1914. 
Before  it  was  entered,  Anna  M.  Johnson  had 
died,  and  the  case  had  been  revived  in  the 
name  of  Anna  H  Johnson,  her  administra- 
trix, and  the  said  Anna  E.  Johnson  and  Cora 
M.  Johnson,  two  of  her  three  daughters,  to 
whom  her  entire  estate  had  been  devised  and 
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iH^ueathed.  Substantially  all  of  the  issues 
as  to  the  Hghts  of  the  parties  in  the  present 
suit  were  raised  in  that,  and  the  court,  re- 
citing that  certain  written  statements  of 
Erny,  Haslage,  and  Lappe  had  been  read  as 
depositions,  by  consent  of  counsel  given  in 
open  court,  and  upon  a  copy  of  the  unrecord- 
ed deed  from  Williams  and  wife  to  Haslage, 
Johnson,  Emy,  and  Xiappe  of  February  18, 
1899,  by  consent  of  counsel  given  in  open 
court  admitted  in  place  of  the  lost  original, 
overruled  the  demurrer  to  the  bill  and  de- 
creed as  follows: 

"And  it  appearing  further  to  the  court  that 
the  defendant  Anna  M.  Johnson  took  no  right, 
title,  or  interest  whatever  in  or  to  the  min- 
erals, timber,  or  water  rights  on  the  499-acre 
tract  involved  in  this  suit,  and  that  the  deed 
from  Thomas  L.  Williams  and  wife,  dated  Feb- 
ruary 18, 1899,  conveyed  the  land  to  her  subject 
to  the  prior  grant  of  the  exclusive  rights  in 
all  minerals,  timber,  and  water  to  W.  G.  Has- 
lage, L.  G.  Johnson,  J.  F.  Emy,  and  Lena  W. 
Lappe,  and  that  the  equitable  title  to  all  of  said 
minerals,  timber,  and  water  rights  is  now  held 
by  the  Powhatan  Mining  Gompany,  and  that  the 
same  should  be  sold  for  the  parpose  of  pre- 
serving them,"  it  directed  the  sale  of  "all  the 
mineral,  timber,  and  water  rights,  which  were 
reserved  in  favor  of  said  Powhatan  Mining 
Company  upon  the  Ellis  farm  tract  of  land, 
situated  in  Culpeper  county,  Virginia,  and  more 
fully  described  in  the  bill  in  this  cause,"  ad- 
judging them  to  constitute  a  part  of  the  assets 
of  said  company. 

[1]  Among  the  reasons  for  alleging  that 
this  decree  is  invalid  la  the  contention  that 
two  of  the  appellants  here^  Anna  B.  Johnson 
and  Cora  M.  Johnson,  the  devisees  of  their 
mother,,  were  not  parties  to  the  suit  at  the 
time  of  this  decree^  The  facts,  as  clearly 
shown  by  the  record,  are  that  the  firm  oi 
Qrimsley  &  Miller,  reputable  attorneys  at 
Culpeper,  Va^  represented  their  mother  in 
her  own  right  before  her  death,  and  that 
afterwards  they  represented  these  appellants, 
having  had  COTrespondence  and  personal  in- 
terviews with  Anna  E.  Johnson,  acting  in 
her  own  right  and  as  administratrix  of  her 
mother,  and  claiming  to  represent  her  sif- 
ter. These  attorneys  accepted  service  of 
the  Writ  of  scire  facias  for  Anna  B.  Johnson 
and  Cora  M.  Johnson.  The  proof  that  they 
had  been  previously  retained  as  attorneys 
by  Anna  El  Johnson  is  perfectly  dear,  being 
shown  by  her  own  letters  and  by  the  teati- 
mony  of  disinterested  witnesses,  and  it  is 
snffld^t  to  show  that  they  also  represented 
Cora  M.  Johnson.  Thereupon  the  suit  was 
formally  revived  against  Anna  B.  Johnson 
and  Oora  M.  Johnson,  devisees  of*  Anna  M. 
Johnson,  and  that  record  is  complete,  satis- 
factory, and  cannot  be  successfully  impeach- 
ed. Denton  v.  Noyes,  6  Johns.  (N.  Y.)  296, 
5  Am.  Dec  237;  American  Ins.  Co.  v.  Oak- 
ley, 9  Paige  (N.  Y.)  496,  88  Am.  Dec.  661; 
McCuUough  Y.  Guetner^  1  Bin.   (Pa;.)  214; 
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Helferman  v.  Burt,  7  Iowa,  820,  71  Am.  Bee. 
445;  Hendrix  v.  Fuller,  7  Kah.  331;  Perry 
V.  McHuffman,  7  W.  Va.  306;  Marling  v. 
Robrecht,  13  W,  Va.  463.  It  was  upon  the 
consent  of  these  attorneys  that  the  decree 
of  May  2,  1914,  was  entered,  and  their  rea- 
sons for  such  consent  are  stated  to  be  be- 
cause they  did  not  desire  to  add  to  the  ex- 
pense of  a  litigation  which  had  already  been 
greatly  delayed,  and  from  which,  in  their 
opinion,  no  result  of  appredable  value  could 
be  obtained  for  their  clients. 

[2]  The  bill  further  alleges  that  this  decree 
was  obtained  fraudulently,  but  this  allegation 
Is  entirely  unsustained  by  evidence. 

The  claim  that  this  decree  was  invalid  as 
to  those  two  appellants  for  any  of  the  reasons 
heretofore  stated  is  so  clearly  unsupported 
that  we  do  not  think  it  necessary  to  say 
more  about  it,  except  that  we  agree  with  the 
trial  court  that  Anna  E.  Johnson  and  her 
sister,  parties  to  this  litigation,  are  bound 
thereby  so  far  aB  it  adjudicated  their  rights. 

[S]  Another  claim  made  for  these  appel- 
lants is  that  there  was  a  ftaud  upon  thdr 
rights  by  reascm  of  the  suppression  and  con- 
cealment from  them  of  the  first  deed  which 
Williams  and  wife  gave  to  Haslage,  Emy, 
Lappe,  and  Johnson,  of  February  18,  1899, 
cotemporaneously  with  the  deed  to  their 
mother  for  the  499-acre  tract,  because  under 
this  deed  they  inherited  from  their  father 
both  a  one-third  interest  in  the  500-acre  tract 
as  well  as  a  one-third  interest  in  the  mJlneral, 
timber,  and  water  rights  in  the  490-acre 
tract,  of  which  rights  they  had  no  knowlr 
edge  until  November,  1915,  after  all  of  the 
transactiops  referred  to,  learning  it  through 
an  inspection  of  the  record  in  the  case  of 
Emy  and  Lappe  v.  Powhatan  Mining  Co., 
having  then  first  seen  the  decree  of  May  2, 
1914,  in  which  a  copy  of  this  deed  was  ad" 
mitted  by  consent  <ft  counsel  in  lieu  of  the 
originaL 

For  a  proper  consideration  of  this  question 
we  must  go  back  to  the  transactions  here- 
tofore redted.  It  appears,  or  may  be  fairly 
inferred,  that  the  four  grantees  in  that  deed 
were  promoters  of  the  Powhatan  Mining 
Company,  which  they  afterwards  organized; 
that  all  lived  in  Pittsburgh,  Pa.,  except  John- 
son, who  lived  on  the  500-acre  tract,  that 
this  company  furnished  the  consideration  for 
the  transfer  of  the  property,  that  they  were 
the  trustees  for  the  copjipany  not  then  organ- 
ized, and  that  after  the  corporation  was  or* 
ganized  the  conveyance  was  made  to  it  by 
the  original'  grantor,  Wfitiasns,  who  had  pre- 
viously conveyed  the  same  "pvopetty  to  them, 
il  the  deed  to  these  pronioters  Was  improper- 
ly suppressed,  it  nmst  have  been,  done  with 
the  acquiescence  of  Ia  Q.  Johnson,  and  these 
appellees,  as  his  children,  are  here  claim- 
ing as  his  heirs  at  law.  He  was  one  of 
the  grantees  in  this  deed,  but  he  was  also 
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a  Btoddiolder,  precddent,  tbe  active  promoter, 
and  manager  of  the  company.  That  he,  after 
all  these  years,  could  be  permitted  to  te- 
pudiate  his  own  conduct  and  claim  an  inter- 
est as  against  subsequent  alienees  of  the 
property,  who  have  relied  upon  the  record 
title  which  he,  presumably  for  his  own  bene- 
fit, had  united  in  creating  by  such  suppres- 
sion. Is  unthinkable.  It  is  equally  apparent 
that  those  claiming  imder  him  have  no  great- 
er rights  than  he  would  have,  if  living.  To 
sustain  sudi  a  claim  would  be  a  fraud  upon 
those  who  have  relied  upon  the  record  title 
in  favor  of  the  heirs  at  law  of  the  person 
most  responsible  for  such  alleged  fraudulent 
suppression.  A  fair  consideration  of  the 
circumstances,  however,  shows  that  there 
was  no  fraud,  either  attempted  or  executed, 
but  that  the  parties  to  the  original  trans- 
action have  simply  done  in  an  irregular  man- 
ner that  whidi  they  evidently  always  con- 
templated for  the  preservation  of  their  mu- 
tual rights  in  the  Joint  adventure.  Even  if 
all  the  facts  which  are  now  disclosed  and  re- 
lied upon  had  been  presented  to  the  court 
when  the  decree  of  May  2, 1014,  was  entered, 
no  other  proper  conclusion  could  have  been 
reached. 

[4]  It  may  be  that  the  doctrine  of  equi- 
table estoppel  does  not  apply  to  these  appel- 
lants, because  it  has  been  said  with  refer- 
ence to  that  doctrine  that  it  is  essential 
that  the  party  claiming  the  benefit  thereof 
must  be  not  only  without  knowledge  of  the 
true  state  of  the  title,  but  also  without  any 
available  and  convenient  means  of  acquir- 
ing such  knowledge.  It  is  nevertheless  true, 
as  has  been  said  in  the  case  of  Brant  v.  Vir- 
ginia Ck>al  &  Iron  Co.,  03  U.  S.  836,  23  L.  Ed. 
020,  that— 

"There  are  undoubtedly  cases  where  a  party 
may  be  concluded  from  asserting  his  original 
rights  to  property  in  conseqnence  of  his  acts 
or  conduct,  in  which  the  presence  of  fraud, 
actual  or  constructive,  is  wanting,  as  where  one 
of  two  innocent  parties  must  suffer  from  the 
negligence  of  another,  he  through  whose  agency 
the  negligence  was  occasioned  will  be  held  to 
bear  the  loss,  and  where  one  has  received  the 
fruits  of  a  transaction,  he  is  not  permitted  to 
deny  its  validity  whilst  retaining  its  benefits. 
But  such  cases  are  generally  referable  to  other 
principles  than  that  of  equitable  estoppel,  al- 
though the  same  result  is  produced;  thus  the 
first  case  here  mentioned  is  the  affixing  of  lia- 
bility upon  the  party  who  from  negligence  in- 
directly occasioned  the  injury,  and  the  second 
Is  the  application  of  the  doctrine  of  ratifica- 
tion or  election." 

There  Is  dose  analogy  also  to  the  doctrine 
that  one  cannot  "approbate  and  reprobate," 
discussed  in  8  Bng.  Bul«  Cas.  810.  This  rule 
Is  stated  thus: 

"A  person  who  succeeds  in  one  action  in  hav- 
ing an  instrument  pronounced  invalid  against 
him  cannot  in  another  action  set  up  a  claim  un- 
der the  same  instrument  treated  as  valid.    Nor 


can  a  person,  who  has  succeeded  in  persuading 
the  court  to  adopt  for  his  advantage  a  certain 
construction  of  an  instrument,  turn  around  and 
repudiate  that  construction  when  the  benefit  un- 
der it  is  claimed  against  him." 

Applying  the  doctrine,  Lord  Eldon,  in  Ker 
V.  Wauchope,  1  Bllgh,  21,  said: 

"It  is  equally  settled  in  the  law  of  Scotland, 
as  of  England,  that  no  person  can  accept  and 
reject  the  same  instrument." 

In  Smith  v.  Baker  aSTS)  L.  B.  8  O.  P.  850, 
L.  J.  C.  P.  155,  it  is  said: 

"A  man  cannot  say  at  one  time  that  the  trans- 
action is  valid,  and  thereby  obtain  some  advan- 
tage to  which  he  could  only  be  entitled,  on  the 
footing  that  it  is  valid,  and  at  another  time  say 
it  is  void,  for  the  purpose  of  securing  some 
further  advantage.' 
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This  is  just  the  position  of  the  appellants 
here.  Their  predecessor  In  the  title  claimed, 
their  father,  L.  Q.  Johnson,  found  it  to  his 
advantage  to  withhold  from  record  the  first 
deed  from  Williams  and  wife  to  himself  and 
his  associates,  and  to  acc^t  in  lieu  thereof 
a  deed  to  the  newly  organized  company  in 
which  he  was  financially  interested,  and 
neither  he  nor  they  could  now  be  x>ermitted 
to  assume  an  inconsistent  position,  after  he 
has  received  all  the  benefits  which  he  de- 
rived therefrom  as  a  promoter  and  stock- 
holder of  the  company. 

This  appears  in  the  American  note  to  the 
case  of  Ker  v.  Wauchope,  supra,  8  Eng.  B. 
CsB.  828: 

"A  person  cannot  daim  under  an  Instrument 
without  confirming  it.  He  must  found  his  daim 
on  the  whole,  and  cannot  adopt  that  feature 
or  operation  which  makes  in  bis  favor,  and  at 
the  same  time  repudiate  or  contradict  another 
which  is  counter  or  adverse  to  it"  He  "can- 
not accept  and  reject  the  same  instrument"— 
dting  Jacobs  v.  MiUer,  50  Mich.  127,  15  N.  W. 
42;  Emmons  v.  Milwaukee^  82  Wis.  484;  Mor- 
rison V.  Bowman,  20  Cal.  837;  Thompson  v. 
Thompson,  10  Me.  235,  86  Am.  Dec.  751;  Smith 
V.  Smith,  14  Gray  (liass.)  532;  The  Water 
Witch,  1  Black,  404,  17  L.  Ed.  155;  Cowdl  v. 
Colorado  Springs,  100  U.  S.  56,  25  L.  Ed.  547; 
Scholey  v.  Bew,  00  U.  S.  (28  WaU.)  881,  28 
L.  Ed.  00;  Tuite  v.  Stevens,  08  Mass.  805;  Caul- 
field  V.  Sullivan,  85  N.  Y.  153;  Swanson  v.  Tark- 
ington,  7  Heisk.  (Tenn.)  612;  Hart  v.  Johnson, 
6  Ohio,  87;  Botsford  v.  Murphy,  47  Mich.  537, 
11  N.  W.  375,  376. 

[6]  In  Ames  v.  Ames,  80  Ark.  8,  06  S.  W. 
144,  117  Am.  St  Bep.  68,  the  court  concedes 
that  the  title  to  land  cannot  be  revested  in 
the  grantor  by  surrender  and  cancellation  of 
the  deed,  but  reverts  to  the  rule  that  the  ac- 
ceptance by  the  grantee  is  essential  to  the 
passage  of  the  title,  and  holds  that  where  the 
grantee,  a  short  time  after  the  execution  of 
the  deed,  went  to  the  grantor,  asserting  that 
he  never  accepted  it,  because  not  executed  in 
accordance  with  his  wishes,  and  demanded 
the  execution  of  a  new  deed  to  his  wife  and 
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children,  and  this  is  done,  fhe  husband  and 
his  grantees  are  forever  estopped  from  claim- 
ing nnder  the  original  deed. 

It  may  well  be  concluded,  under  the  cir- 
cumstances of  this  case,  from  the  conduct  of 
L.  G.  Johnson,  the  grantee  in  the  first  deed, 
that  he  declined  to  accept  it,  and  preferred 
to  accept  a  new  deed  from  the  grantors  to 
the  cori)oration.  If  so,  the  rule  applied  in  the 
case  last  dted  would  apply  to  the  rase  In 
Judgment 

[6]  It  is  claimed  for  the  other  appellants, 
Fredericksburg  Power  Company  and  its  gran- 
tee, Spotsylvania  Power  Company,  who  own 
the  fee  in  36  acres  on  the  Rappahannock  river 
front,  part  of  the  4d^acre  tract,  that  the 
former,  company  was  a  party  to  the  suit  of 
Lappe  and  Bmy  against  the  Powhatan  Min- 
ing Company  and  others,  and  that  the  decree 
of  May  2,  1014,  falsely  recited  the  assent  of 
its  counsel  to  the  introduction  of  certain  evi- 
dence, and  to  the  hearing  of  the  cause  in  va- 
cation. Whatever  the  effect  of  this  may  be, 
it  caimot  avail  either  of  these  appellants  In 
this  proceeding,  because,  whether  bound  by 
the  decree  or  not,  they  are  certainly  bound 
by  the  deeds  under  which  they  derive  their 
title,  and  these  deeds  expressly  except  the 
minerals,  timber,  and  water  rights,  if  any,  of 
the  Powhatan  Mining  Company,  Incorporat- 
ed. They  had  actual  and  constructive  no- 
tice of  the  reservation  of  such  rights  in  the 
original  deed,  and  even  if  their  attorney  had 
been  present  and  contested  the  decree,  which 
is  now  objected  to,  his  objection  would  have 
been  unavailing.  Even  if  the  question  be 
entirely  open,  their  claim  to  hold  the  prop- 
erty discharged  from  the  reservation  is  not 
only  unsupported  by,  but  is  against,  the  evi- 
dence, without  merit,  and  cannot  be  sus- 
tained. 

[7]  The  other  appellant,  W.  S.  Embrey  & 
Co.,  Incorporated,  with  actual  and  construc- 
tive notice  of  all  of  the  facts  now  appearing, 
and  Just  before  the  institution  of  this  suit, 
bought  from  Anna  E.  Johnson  and  Cora  M. 
Johnson  the  merchantable  pine,  oak,  and  oth- 
er timber,  with  certain  exceptions  not  nec- 
essary to  recite,  on  453  acres,  parcel  of  the 
490-acre  tract,  and  from  what  we  have  pre- 
viously said  it  is  apparent  that  we  are  also 
of  opinion  that  their  right  is  subordinate  to 
the  rights  of  the  appellee  Jos.  F.  Emy,  and 
his  aliened  for  they  now  own  the  timber  on 
such  land,  which  was  ccmveyed  to  the  Pow- 
hatan Mining  Company,  Incorporated.  There 
can  be  no  doubt  whatever  that  all  of  •  these 
appellants  are  charged  expressly  with  no- 
tice of  the  reservation  in  the  original  deed 
from  Williams  and  wife  to  Anna  M.  Johnson, 
for  in  nearly  every  conveyance  in  their  chain 
of  title  the  reservation  is  substantially  re- 
peated, and  they  cannot  claim  more  than 
their  grantors  conveyed  or  had  the  right  to 
convey. 

[8,  •]  The  decree  in  this  cause  from  which 


this  appeal  is  taken  construes  the  language 
of  sudi  grant  of  the  mineral,  timber,  and 
water  ri^^ts  thus: 

That  it  ''meant,  embraces,  and  includes  a  full 
and  complete  right,  title,  and  interest  in,  to, 
and  for  all  the  mineral  rights  and  privileges,  all 
the  water  rights  and  privileges,  and  all  the 
timber  rights  and  privileges,  together  with  the 
right  to  use  and  remove  the  same  from  the  said 
499-acre  tract  of  land,  with  all  necessary  rights 
and  privileges  for  the  full  and  complete  en- 
joyment of  the  easement  upon  the  said  409- 
acre  tract  of  land." 

So  far  as  this  relates  to  the  timber  and  the 
right  to  remove  the  same,  we  are  of  opinion 
that  the  court  should  havQ  imposed  a  rea- 
sonable limitation  as  to  the  time  within 
which  such  timber  should  be  removed.  While 
the  question  is  not  entirely  free  from  doubt, 
and  there  has  been  some  conflict  in.  the 
authorities,  in  this  state  it  is  settled  since 
the  case  of  Young  &  Wright  v.  Camp  Mfg. 
Co.,  no  Va.  678,  66  S.  B.  843,  that  where 
one  owns  the  fee  in  the  land  and  anoth- 
er owns  the  timber  growing  thereon,  with 
the  ri^t  to  remove  it,  the  owner  of  the  timber 
should  sever  and  remove  it  within  a  reason- 
able time,  unless  the  contract  clearly  gives 
an  indefinite  and  perpetual  right  to  allow 
the  timber  to  remain  unsevered.  It  would 
be  a  hardship  never  contemplated  by  the 
parties  in  the  original  contract  for  the  sale 
of  growing  timber  to  permit  the  owner  of 
the  timber  to  use  the  surface  of  the  land 
indefinitely,  and  thus  deny  its  use  to  the  own- 
er of  the  fee.  While  it  is  possible  so  to  draw 
a  contract  as  to  give  such*  a  perpetual  right  to 
the  owner  of  the  timber,  the  courts  will  not 
construe  a  contract  to  have  such  meaning, 
unless  the  parties  clearly  so  intoided  and 
definitely  expressed  such  intention.  The  sub- 
s^uent  Virginia  cases  of  Carpenter  v.  Camp 
Mfg.  Co.,  112  Va.  300,  71  S.  E.  659,  and 
Brown  v.  Surry  Lumber  Co.,  113  Va.  603,  75 
S.  E.  84,  approve  and  follow  Young  &  Wright 
V.  Camp  Mfg.  Co.,  and  this  accords  with  the 
weight  of  authority.  Eastern  Ky.  M.  &  T. 
Co.  V.  Swann-Day  Lumber  Co.,  148  Ky.  82, 
146  S.  W.  438,  46  L.  R.  A.  (N.  S.)  673,  note. 

It  is  dlfiScult  to  determine  what  is  included 
in  the  grant  of  the  ''water  rights  in  and  to" 
the  499-acre  tract  The  Rappahannock  river 
flows  by  the  land  on  its  Journey  to  the  sea, 
and  there,  as  elsewhere,  the  rains  are  im- 
partial, and  fall  as  well  upon  the  unjust  as 
upon  the  Just.  Like  the  sunshine  and  the 
air,  the  water  is  intended  for  the  beneflt  of 
all,  and  it  is  exceedingly  diflScult  for  any 
to  use  or  utilize  all  that  is  available  in  that 
vicinity.  There  appears  to  be  enou^^  for 
all,  and  after  the  owner  of  this  water  right, 
whatever  it  may  include,  has  used  or  utilized 
all  that  it  is  possible  to  avail  himself  of, 
there  will  still  be  an  abundance  going  tb 
waste,  doubtless  far  niore  than  is  sufficient 
for  the  domestic  and  agricultural  purposes  of 
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the  owners  of  tlie  land  which  is  subject  to 
the  reservation*  Gircnmstances  may  develop 
In  the  future  which  will  make  it  necessary 
to  deflne  more  definitely  just  what  is 
meant  by  the  reservation  of  these  water 
rights;  for  the  present,  we  must  leave  this 
question  where  this  obscure  contract  of  the 
parties  puts  it,  subject  to  review  in  future 
litigation,  if  any  substantial  conflict  shall 
arise,  growing  out  of  the  right  itself  or  its 
method  of  exercise. 

It  is  unnecessary  to  discuss  or  consider 
more  fully  any  of  the  other  questions  raised 
as  to  the  validity  of  the  decrees  complained 
of,  because,  even  if  all  those  questions  were 
decided  in  favor  of  the  appellants,  it  is  nev- 
ertheless true  that  upon  the  merits  the  de- 
crees complained  of  are  right,  in  so  far  as 
they  adjudicate  the  rights  of  the  parties. 

[19]  In, this  case  the  court  should  have  fix- 
ed a  reasonable  time  within  which  to  re- 
move the  timber.  This  court  will  therefore 
amend  the  decree,  so  as  to  require  Its  re- 
moval within  18  months  from  this  date,  with 
leave  to  the  owner  thereof  to  apply  to  the 
circuit  court  of  Oulpeper  county  in  this 
cause,  within  6  months  from  this  date,  for 
a  reasonable  extension  of  such  time,  if  ac- 
tually necessary. 

The  decree  will  therefore  be  amended  and 
affirmed,  without  prejudice  to  the  rights  of 
the  parties  interested  to  have  the  convey- 
ances further  construed*  if  necessary. 

Amended*  afiirmed,  and  remanded. 


(114  s.  c.  VSS) 

EMPIRE  MERCANTILE  CO.  V.  M.  0.  KI8ER 
CO.     (No.  10475.) 

(Supreme  Court  of  South  Oirolina.    July  i26, 

1920.) 

Compromlsa  and  ssttleinoiit  ^s»24  —  Whether 
defendant  agreed  to  aooept  a  oonrpromiso 
wHh  oreditort  held  for  Jury. 

In  an  action  by  plaintiff,  which  asserted  that 
after  defendant  recovered  judgments  against  it, 
defendant  participated  In  an  agreement  for  set- 
tlement with  creditors,  and  agreed  to  accept 
a  prorate  amount,  thus  preventing  plaintiff 
from  going  into  bankraptcy,  held  that  the  judg- 
ment was  not  attacked,  and  the  question  wheth- 
er the  agreement  was  made  and  defendant  se- 
cured an  undue  advantage  should  be  submitted 
to  the  jury. 

r 

Appeal  from  Commoo  Pleas  Circuit  Court. 
Anderson  County;  J.  W.  De  Yore^  Judge. 

Action  by  the  Empire  Mercantile  Company 
against  the  M.  C.  Klser  Company.  From 
judgment  for  defendant,  plaintiff  appeals. 
Reversed,  and  hew  trial  granted. 


Bonham  &  Allen,  of  Anderson,  for  appel- 
lant 

A.  H.  Dagnall,  of  Anderson,  for  respond- 
ent 

WATTS,  J.  Both  appellant  and  respondent 
rely  on  the  following  statement  of  the  case: 

"Appellant  is  a  corporation  under  the  laws 
of  the  state  of  South  Carolina,  and  respondent 
is  a  cori>oration  under  the  laws  of  the  state  of 
Georgia.  When  this  action  was  begun,  and  at 
the  time  hereinafter  mentioned  and  now,  appel- 
lant was  engaged  in  the  mercantile  business  at 
William ston,  Anderson  county,  in  the  state  of 
Sooth  Carolina,  and  respondent  was  likewise 
engaged  at  Atlanta,  In  the  state  of  Georgia. 
In  the  spring  of  1916  appellant  became  embar- 
rassed financially,  and  suffered  the  loss  by  fire 
of  its  storehouse  and  stock  of  goods,  which 
were  insured.  It  set  about  to  compromise  with 
its  creditors.  It  was  indebted  to  respondent 
in  the  siim  of  $529.63.  Respondent  a  few  days 
after  the  fire,  namely  on  the  29th  day  of  Feb- 
ruary, 1916,  attached  in  two  suits  in  the  mu- 
nicipal court  of  Atlanta  the  funds  due  appellant 
from  the  insurance  company.  One  of  the  suits 
was  for  $431.40.  Judgment  was  rendered  on 
the  25th  day  of  Maj  in  one  suit  for  the  som  ct 
$425,10  as  principle,  $14.46  as  interest*  and 
$12.70  as  costs,*  and  in  the  other  judgment  was 
rendered  for  $90.13  as  principle,  ^.01  as  inter- 
est, and  $10.45  as  costs.  The  judgments  were 
duly  authenticated  according  to  the  act  of  Con- 
gress, and  were  introduced  in  evidence.  Appel- 
lant contends  that  there  was  an  agreement  that 
tlie  respondent  would  release  the  attachment 
upon  payment  of  $142  in  addition  to  the  40  per 
cent,  offered  other  creditors.  Bespondent  de- 
nies that  there  was  such  an  agreement  The  ac- 
tion is  predicated  upon  the  alleged  agreement 

"At  the  dose  of  the  testimony  respondent's 
counsel  moved  to  direct  a  verdict  for  defend- 
ant on  the  ground  that  there  was  no  valid  con- 
sideration for  the  cause  of  action  set  forth  in 
the  complaint,  and  because  the  testimony  shows 
that  this  case  has  been  tried  and  adjudicated 
in  the  municipal  court  of  Atlanta,  state  of  Qeot- 
gia,  and  plaintiff  is  therefore  estopped  from 
attacking  the  judgment  The  motion  was  grant- 
ed, and  the  court  directed  a  verdict  for  the  de* 
fendant" 


The  exceptions  raise  the  fallowing  ques- 
tions: 

"Was  there  an  ai^eement  between  plaintiff 
and  defendant  which  was  breached  by  the  tak- 
ing of  the  judgment  in  Georgia? 

**Second.  Is  the  judgment  so  taken  in  Ckor- 
gia  conclusive  of  plaintifTs  rights  in  this  caset 

'Third.  Should  the  decision  of  this  case  have 
been  submitted  to  the  jury?" 


The  evidence  in  the  case  shows  that  negoti- 
ations were  going  on  between  the  plaintlit 
and  defendant  even  after  the  defendant  col- 
lected the  money  in  May.  Negotiations  were 
going  on  in  June,  showing  the  matter  was  not 
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conddded  between  them  and  was  still  open 
for  an  adjustment,  the  $142  was  to  be  paid 
by  individuals,  and  not  the  plaintiff  corpora- 
tion. 

.  The  plaintiff  wap  not  trying  tq  defraud  his 
other  creditors  by  settling  with  the  defend- 
ant, but  It  contends  that  the  defendant  lolled 
It  into  a  false  sense  of  security,  and  pre- 
▼ented  It  frcmi  going  Into  bankruptcy,  where- 
by Its  other  creditors  would  have  received  an 
equal  per  cent  of  its  assets;  that  he  is  not 
assailing  the  Judgmestt  obtained  by  ttie  de- 
fendant, but  that  it  is  contending  that  the  de- 
fendant for  a  consideration  agreed  to  take 
lees  than  the  Judgment  called  for.  His  honor 
erroneously  conceived  the  effect  which  would 
be  given  to  the  Georgia  Judgment.  The 
plaintiff  is  not  assailing  the  Judgment  ob- 
tained in  Georgia,  but  contends  that  it  could 
have  gone  into  bankruptcy,  whereby  an  of 
Its  creditors  woifld  prorate  a]lke»  bot  that 
the  defendant  gave  it  certain  assurances,  and 
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made  It  certain  promises,  whereby  It  did  not 
appear  in  Che  case,  and  took  no  steps  at 
all,  8u<di  as  going  into  bankruptcy,  and  that 
the  defendant  in  obtaining  the  Judgment  and 
collecting  the  money  obtained  an  undue  ad- 
vantage over  it,  and  that,  even  if  Judgment 
was  collected,  negotiations  were  still  going 
going  on  between  them.  It  is  insisting  tbAt 
the  defendant  carry  out  its  agreement,  based 
upon  a  good  and  valuable  consideration,  and 
return  to  it  the  excess  over  what  defendant 
agreed  to  take  for  the  Judgment  His  honor 
should  have  submitted  the  issue  to  the  Jury, 
whether  there  existed  an  agreement  as  was 
alleged  in  the  complaint  The  complaint  al- 
leges such  an  agreement,  and  the  defendant's 
contention  is  that  there  was  no  such  contract, 

Reversed  and  new  trial  granted. 

New  trial. 

GARY,  O.  J.,  and  HYDRIOK,  ntASBB, 
and  GAGB^  JJ.,  concur. 
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STEPHENSON  v.  BALDWIN  COTTON 
MILLS.     (No.  10472.) 

(Supreme  Court  of  South  Carolina.    July  26, 

1920.) 

1.  Appeal  and  orror  ^s»237(2)— AdmlMoa  of 
ovidoneo  with  qaaliflcatloD  not  error,  in  ab- 
eenoe  of  motion  to  etrike. 

The  admieeion  of  evidence,  which  the  court 
admitted  with  the  qualification  that  he  would 
strike  it  out  unless  the  defendant  connected 
it  up  with  certain  subjects,  will  not  be  held 
reversible  error,  where  defendant  at  no  time 
.moved  to  have  the  evidence  stricken. 

2.  False  Imprisonment  ^=5>I5(3)— One  oausing 
special  constable  to  make  arrest  on  defective 
warrant  liable. 

Where  industrial  constable  was  appointed  a 
special  constable  to  serve  warrant  procured  by 
a  corporation  to  collect  a  debt,  and  where  the 
constaUe  arrested  plaintifC  outside  of  his  bail- 
iwick by  virtue  of  being  special  constable,  and 
not  as  industrial  constable  and  took  plaintiff 
to  the  corporation  and  not  before  the  magis- 
trate, the  constable,  in  making  arrest  on  de- 
fective warrant,  was  the  agent  of  the  corpora- 
tion, rendering  the  corporation  liable  to  plain- 
tiff for  damages  for  false  arresL 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chester  County;  Thomas  S.  Sease,  Judge. 

Action  by  W.  A.  Stephennon  against  the 
Baldwin  Cotton  Mills.  Judgment  for  plain- 
tiff,  and  defendant  appeals.    Affirmed. 

Gaaton  &  Hamilton,  of  Chester,  for  ap- 
pellant. 

Hemphill  &  Hemphill  and  S.  B.  McFadden, 
all  of  Chester,  for  respondent. 

WATTS,  J.  This  was  an  action  for  dam- 
ages. The  casO  was  tried  before  Judge  Sease 
and  a  Jury  at  the  fall  term  of  court,  1919, 
for  Chester  county,  and  resulted  in  a  ver- 
dict for  plaintiff  for  the  sum  of  $1,(X)0.  Aft- 
er entry  of  Judgment,  appellant  appeals,  and 
by  five  exertions  imputes  error. 

The  suit  was  for  fahie  arrest  The  excep- 
tions allege  error  in  admitting  over  their 
objection  evidence  attacking  the  warrant, 
and  as  to  conversation  of  Industrial  Con- 
stable Gamer  at  the  time  of  the  arrest 
The  exertions  contend  that  defendant  is  not 
liable  for  the  acts  of  Industrial  Constable 
Gamer,  and  that  the  warrant  is  valid  on  its 
face;  that  the  magistrate,  who  issued  the 
warrant,  and  Gamer,  who  procured  the 
same,  are  alone  liable  for  the  irtegularity 
in  the  warrant,  and  the  suit  cannot  be  main- 
tained; that  tile  suit  should  have  been  on 
the  official  bond  of  Gamer,  or  for  malicious 
prosecution;  and  in  refusing  defendant's 
motion  for  a  directed  verdict  and  motion  for 
a  new  trial. 


[1]  When  certain  testimony  was  objected 
to  during  the  progress  of  the  trial,  his  honor 
said: 


««i 


1  will  allow  it  to  come  out,  and  if  it  doesn't 
connect  with  the  defendant  I  wHl  rule  It  out" 

After  that  no  motion  at  all  was  made, 
at  any  time,  to  strike  out  any  of  the  testi- 
mony objected  to.  So  it  went  to  the  Jury 
as  competmit  evidence  for  their  considenr- 
tion.  Defendant,  though  warned  by  the  court 
that  it  would  strike  out  evidence  objected  to, 
unless  the  plaintiff  connected  it  with  the 
subject  of  agency,  did  not  avail  itself  of  this 
right  and  made  no  motion  to  strike  out 

The  proof  showed  positively  that  the  con- 
stable knew  the  warrant  was  defective.  The 
constable  waB  not  acting  as  an  industrial 
constable,  but  as  a  special  constable,  for  the 
warrant  had  thla  indorsed  on  it: 

''I  hereby  appoint  B.  M.  Gamer  special  con- 
stable to  execute  the  within  process. 

"W.  H.  Shannon,  Magistrate.** 

Industrial  Constable  Gamer  went  out  of 
his  bailiwick  1^  miles  and  arrested  the  plain- 
tiff, not  by  virtue  of  being  an  industrial  con- 
stable, but  aa  a  special  omstable.'  After 
the  arrest  he  did  not  carry  him  before  the 
magistrate  who  issued  the  warrant,  but  car- 
ried him  to  Baldwin  Mills,  to  the  office  of 
the  superintendant  of  the  mills,  and  turned 
the  warrant  over  to  Lucas.  The  evidence 
is  conclusive  that  the  warrant  was  gotten 
out  by  the  authorities  of  the  mill,  to  collect 
the  debt  The  plaintiff  never  was  at  any 
time  brought  before  the  magistrate  who  is- 
sued the  warrant,  and  the  magistrate  never 
had  the  warrant  after  it  was  turned  over 
to  Gamer.  There  was  amply  testimony  for 
the  Jury  to  find  that  B.  M.  Gamer  was  the 
agent  of  Baldwin  Mills,  and  there  is  sufficient 
evidence  to  h<dd  Baldwin  Mills  responsible 
for  the  acts  of  its  agent.  Gamer,  notwith- 
standing the  fact  that  at  that  time  he  also 
held  the  position  of  deputy  sheriff  or  peace 
officer  for  industrial  corporation. 

[2]  The  evidmice  is  sufficient  that  Gamer, 
Etters,  and  Lucas  were  agents  of  the  mill, 
acting  within  the  scope  of  their  authority, 
and  that  the  mill  is  responsible  for  their 
acts.  There  is  no  doubt  from  the  evidence, 
that  the  plaintiff  was  falsely  arrested,  and 
restrained  of  his  liberty  without  lawful 
authority,  and  wrong  and  indignity  put  up- 
on him,  and  he  has  ample  testimony  to  sus- 
tain the  remedy  he  pursued. 

We  see  no  error  as  complained  of.  All  ex- 
ceptions are  overruled*  and  Judgment  af- 
firmed. 

GABY,  a  J.,  and  HXDBICK,  FRASBB, 
and  GAGB,  JJ.,  concur. 
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PEOPLE'S  BANK  OF  DILLON  V.  PERRITT 

ot  al. 

SAME  V.  BRACY. 

(No.  10449.) 

(Snprane  Conrt  of  South  Carolina.    June  28, 

1920.) 

L  Usury  ^s»67  —  Aooeptanoo  of  Individual 
notes  of  Joint  debtors  held  a  payment,  and 
not  renewal,  henoe  not  affooled  by  former 
note. 

Where  joint  makers  of  note  settled  with 
payee  by  ezecutinir  individual  notes  to  the 
payee/ each  for  part  of  the  total,  the  old  note 
being  marked  paid,  held  that  it  was  an  absolute 
payment  of  the  old  indebtedness  and  not  a 
mere  renewal  or  continuance  of  the  indebted- 
ness evidenced  by  the  joint  note;  and,  in  an  ac- 
tion on  the  individual  notes  the  court  could  not, 
by  reason  of  a  counterdaim  for  the  statutory 
penalty  for  usury,  inquire  as  to  what  part  of 
the  amount  due  on  the  joint  note  represented 
usurious  interest,  a  separate  action  to  recover 
the  statutory  penalty  as  to  such  Joint  Aote  be- 
ing barred  by  limitations. 

2.  Usury  ^s»26— Interest  rate  ohargod  oi  dit- 
eonnt  hold  nsnrlons. 

Where  at  the  time  of  the  execution  of  a 
note  for  $650,  there  being  no  provision  in  it, 
nor  in  the  mortgage  securing  it,  nor  any  writ- 
ten agreement,  authorizing  its  discount  at  a 
higher  rate  than  7  per  cent,  payee  discounted 
and  received  $44.75  for  a  period  of  315  days, 
the  payee  thereby  received  as  interest  upon  the 
loan  evidenced  by  the  note  a  greater  amount  of 
interest  than  allowed  by  Giv.  Code  1912,  { 
2018. 


3.  Usury  ^s»l42(4)— BnnTen  on  defendant  to 
prove  nsuriona  payments. 

Where  contract  is  not  usurious  on  its  face, 
the  burden  is  on  defendant  debtor  to  prove 
payment  of  usurious  interest. 

Appeal  from  Oommon  Pleas  Gircnit  Court 
of  Dillon  County ;  W.  H.  Townsend,  Judge. 

Actions  by  the  People's  Bank  of  Dillon 
^against  A.  J.  A.  Perritt,  administrator,  and 
others  and  against  Deborah  Bracy,  respec- 
tively. From  judgments  for  plaintiff  for  part 
of  the  relief  demanded,  plaintiff  appeals. 
Afltoned. 

Parts  of  the  decrees  and  Judgments  of  the 
court  below  are  as  fellows: 

This  is  an  action  for  foreclosure  of  a  mort- 
gage securing  payment  of  a  promissory  note 
for  $650,  dated  February  19,  1909,  due  Jan- 
nary  1,  1910,  and  the  notes  given  in  renewal 
thereof.  The  answer  alleges  that  the  debt  evi- 
denced by  the  note  secured  is  a  balance  due  W. 
C.  Bracy  and  his  wife,  growing  out  of  an 
usurious    agreement    between    them    and    the  1 
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plaintiff  commencing  in  1903,  and  is  tainted 
with  usury,  and  sets  up  a  counterdaim  for  the 
statutory  penalty  for  the  receipt  by  the  plain- 
tiff of  usurious  interest  under  said  agreement. 
The  reply  denies  the  counterclaim,  and  pleads 
the  statute  of  limitations  as  a  bar  thereto. 

I  find:  That  in  1908  W.  C.  Bracy  was  ran- 
ning  a  furniture  store  in  Dillon,  and  arranged 
with  the  plaintiff  to  lend  him  money  on  joint 
papers  of  himself  and  wife,  for  30-day  periods, 
the  loans  to  be  closed  and  new  loans  made  ev- 
ery 30  days  and  mortgages  given  to  secure  the 
loan  to  be  kept  from  the  records,  and  in  con- 
sideration of  this  he  agreed  to  pay  plaintiff  a 
higher  rate  of  interest  than  allowed  by  law 
on  such  loans.  Quarles  v.  Brannon,  5  Strob. 
151,  154.  This  arrangement  was  continued  by 
the  parties  until  it  was  finally  closed  up  and 
a  settlement  had  on  or  about  February  20, 
1909.  Plaintiff  then  held  the  joint  note  of  W. 
C.  Bracy  and  Deborah  Bracy,  dated  November 
24,    1908,    for    $4,935.92,    due    December    24, 

1908,  on  which  payments  had  been  made  of 
$260,  on  December  5,  1908,  and  $2,314.26  on 
February  5,  1909.  It  was  daimed  at  the  time 
of  this  settiement  that  a  balance  of  $2,061.66 
was  due  by  W.  C.  and  Deborah  Bracy  on  this 
joint  note.  Plaintiff  then  received  from  W,  C. 
Bracy  and  Deborah  Bracy  in  settlement  of 
said  joint  note,  their  several  promissory  notes 
as  follows:  From  W.  C.  Bracy,  the  note  for 
$650,  dated  February  19,  1909,  secured  by  the 
mortgage  sought  to  be  foreclosed  in  this  ac- 
tion, and  also  by  his  other  promissory  note,  of 
the  same  date,  for  $951.10,  secured  by  a  chattel 
mortgage,  which  was  paid  March  4,  1911,  and 
from  Deborah  Bracy,  one  of  the  obligors  on 
the  joint  note,  her  several  notes  of  same  date, 
for  $600,  secured  by  her  mortgage  sought  to  be 
foredosed  in  another  action  heard  along  with 
this.  It  was  the  intention  of  the  parties  that 
the  prior  Joint  obligation  and  debt  of  the  Bra- 
cys  should  be  settled  by  the  receipt  of  their 
several  notes  above  mentioned.  The  note  was 
then  marked  paid,  and  while  not  actually 
delivered  up  to  the  makers  at  that  time,  it 
was  held  for  them  and  subject  to  their  order. 

[I]  I  condude,  as  a  matter  of  law,  that  the 
above-stated  transaction  of  settlement  between 
the  plaintiff  and  the  Bracys  on  February  20, 

1909,  was  an  absolute  payment  of  their  former, 
or  old,  obligations,  growing  out  of  their  joint 
debt  evidenced  by  the  note  of  November  24, 
1908.  In  legal  effect,  the  transaction  was 
equivalent  to  an  actual  payment  of  the  joint 
debt  in  money,  and  the  borrowing  anew,  by 
each  party,  of  the  amount  for  which  he,  or 
she,  gave  his  or  her  several  notea  and  mort- 
gage. Compton  V.  Patterson,  28  S.  C.  115, 
5  S.  E.  270;  Witte  y.  Weinberg,  37  S.  C.  590, 
591,  17  S.  B.  681;  McCuUough  v.  Kervin,  49 
S.  C.  445,  449,  27  S.  B.  456;  Milford  ▼.  MU- 
ford,  67  S.  C.  553,  46  S.  B.  479;  Bank  v. 
Sarratt,  77  S.  C.  141, 147,  57  S.  E.  621, 122  Am. 
St.  Rep.  562;  Shinkle  v.  First  National  Bank, 
22  Ohio  St.  516.  It  was  in  no  sense  a  mere 
renewal  or  continuance  of  the  indebtedness 
evidenced  by  the  joint  note,  as  in  Quarles  v. 
Brannon,  5  Strob.  151,  154,  or  Mayfidd  y, 
British  &  American  Mtg.  Co.,  104  S.  C.  158, 
88  S.  E.  370. 

Under  this  view  of  the  facts,  it  is  unneces* 
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Bary  for  the  ooiirt  to  iaquin  what,  if  any,  of 
tbe  amoimt  dne  on  tbo  joint  note  of  November 
24,  1908,  represented  nenrions  interest.  This 
action  is  not  bronght  to  recover  the  prindpal 
Slim  of  that  debt,  but  is  to  recorer  moneys  due 
on  a  different  and  sabseqnent  contract.  Witte 
Y.  Weinberg,  87  S.  O.  582,  6d8,  17  S.  B.  681. 
A  separate  action  to  recover  the  statutory 
penalty  for  receipt  of  usury  in  1909  was  bar- 
red by  the  statute  of  limitationa  when  this  ac- 
tion was  commenced  in  1918. 

[2]  The  note  sued  on,  made  by  W.  0.  Bracy 
for  1660,  dated  February  19,  1909,  upon  its 
face  is  not  usurious.  But  there'  is  no  provi- 
sion in  it,  nor  in  the  mortgage  securing  it,  nor 
any  written  agreement,  authorizing  its  discount 
at  a  higher  rate  than  7  per  cent,  per  annum, 
the  rate  prescribed  by  law.  Tate  Ve  Lenhardt, 
110  S.  C.  569, 96  S.  B.  722.  I  find  that  plaintiff 
discounted  it  before  maturity  at  a  higher  rate 
than  7  per  cent,  per  annum.  The  discount 
originally  charged  and  received  by  plaintiff  was 
$44.75,  or  at  the  rate  of  8  per  cent  per  an- 
num for  a  period  of  315  days.  I  concluded 
that  plaintiff  has  received  as  interest  upon 
the  loan  evidenced  by  this  note  a  greater 
amount  than  allowed  by  section  2518  of  the 
Civil  Code,  and  has  incurred  the  forfeiture  pre- 
scribed by  section  2519.  Ehrhardt  v.  Yam,  51 
S.  G.  550,  29  a  B.  225;  Plyler  v.  McGee,  76 
8.  0.  450,  67  S.  B.  180,  121  Am.  St  Rep.  950; 
Tate  V.  Lenhardty  sopnu 


[3]  The  note  and  mortgage,  dated  March  8» 
1911,  on  which  the  seeond  cause  of  action  is 
based,  was  given  by  defendant  to  plaintiff  as 
collateral  security  for  an  indebtedness  due  by 
the  Pee  Dee  Furniture  Company.  This  con- 
tract is  not  usurious  on  its  face,  and  I  do  not 
find  that  plaintiff  has  ever  charged  usurious  in- 
terest, or  that  defendant  has  paid  any  inter- 
est whatever  upon  this  note.  The  burden  waa 
on  defendant  to  prove  such  payments.  Tata  v. 
Lenhardt.  110  &  a  569,  96  S.  Bi  720,  722. 
She  has  failed  to  prove  any. 


W.  C  Moore^  of  DlDoii,  for  appeUant 
Ja  D.  Llde,  of  Marlon,  and  B.  J.  Sherwood, 
and  Hoyt  McMillan,  both  of  Oonway,  for  r^ 

spondenta. 

GARY,  a  J.  Tbig  eonrt  Is  satlafied  with 
the  findings  of  fbct  and  conclu8i<xi8  of  law 
on  the  part  of  hlg  hcmor,  tbB  drcnit  jodge^  in 
both  cases  herein,  and  does  not  deem  it  nee- 
easary  to  add  any  other  twaoDB  to  those  aa- 
algned  by  him. 

Afllnned* 

HYDBIOK,  WATTS,  VRASBB,  and  QAGBL 
J JW  oonaor. 


6a.)  Ui  BOCHB 

(lot 
(ICO  Gkk  au) 

LONQ  V.  LONG.    (No.  1877.) 

(Supreme  CJonrt  of  Georgia.    June  13»  1920.) 
(ByVMmt  fty  ih9  Court), 

• 

Custody  of  minor  ohildren. 

'  Uader  the  evidence  the  court  ^d  not  abuse 
its  discretion  in  awarding  the  custody  of  the 
minor  children,  Aaron,  Moses,  and  Joshua  Long 
to  their  mother,  Ophelia  Long. 

Error  from  Superior  Court,  McDUffle  Coxm- 
ty ;  H.  0.  Hammond,  Judge. 

Proceedings  between  Tad  Long  and  Ophe- 
lia Long.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

John  T.  West,  of  Thom8<»,  for  plaintiff  in 
error. 

J.  B.  Burnside^  of  Thomson,  for  defend- 
ant in  error. 

4 

(>ILBEStT,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(160  Oa.  296) 

LA  ROCHE  V.  KINCHLO  St  al.     (No.  1801.) 

(Supreme  Court  of  Georgia.    June  18,  1020. 
Rehearing  Denied  Aug.  17,  1920.) 

(ByUahm  hy  ik0  Courts 

Taxation  ^=s»722(3)«Et|ultabte  (letftion  to  oom- 
pel  parohasor  at  tax  aaio  to  aobept  tondor 
and  quitolalm  land  held  saffioisnt. 

The  petition  set  forth  a  cause  of  action, 
and  the  court  did  not  err  in  overruling  the  gen- 
eral demurrer. 

Error  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrlm,  Judge. 

Suit  by  Susan  Kinchlo  and  others  against 
I.  D.  La  Boche.  General  demurrer  to  petition 
overruled,  and  defendant  Excepts  and  brings 
error.    Affirmed. 

Susan  Kinchlo  et  al.  brought  an  eqnltablo 
petition  against  I.  D.  La  Roche,  and  alleged 
substantially  as  follows:  The  petitioners  are 
residuary  legatees  under  the  will  of  W.  H. 
Stilj»i,  deceased.  At  the  death  of  Stiles  he 
left  a  certain  described  tract  of  land  In  Chat- 
ham county,  Ga.)  known  as  Stiles  Park,  con- 
taining 12  acres,  more  or  less.  Under  the  will 
of  Stiles,  Hamiltoii  Hardee  was  made  life 
tenant,  with  the  proviso  that,  if  Hardee  had 
any  children,  the  fee  should  vest  in  them. 
Hardee  allowed  the  property  to  be  sold  for 
taxes  on  October  1,  1918,  and  the  year  has 
almost  expired  G^cking  one  day)  in  which  the 
property  can  be  redeemed  from  the  purchas- 
er, L  D.  La  Bocbe,  who  at  the  time  of  filing 
the  petition  is  sick  in  bed,  with  a  doctor  at- 
tending him  who  forbids  him  from  having 
any  communication,  or  from  having  any  busi- 
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ness  IraBflaetion  or  eonr^rsatlent  .with  any 
person,  and  for  that  reason  the  plaintifls 
cannot  tender  falm  in  person  the  money  law- 
folly  due  to  him  as  the  purchasar  of  the  prop-, 
erty  in  controversy.  The  sum  of  136^.72  la 
due  to  him  as  principal  and  interest  on  the 
money  paid  for  the  property,  and  the  plains 
lifts  belieye  this  amount  to  be  right,  just,  and 
proper,  and  tender  the  same  into  court;  and 
if  the  amooat  tendered  is  not  the  exact 
amount  due,  they  are  ready,  willing,  and  able 
to  pay  at  any  time  the  exact  amount,  when 
determined,  and  tender  that  amount  into 
court.  They  are  without  remedy  at  law,  and 
they  pray  that  the  defendant  be  directed  to 
receive  the  moaey  as  ef  the  date  of  tender, 
and  that  he  make,  or  cause  to  be  made,  to 
the 'plaintiffs  a  quitclaim  deed  to  the  property 
described.  They  also  pray  for  genen&l  relief. 
To  this  petition  the  defendant  filed  a  general 
demurrer,  which  was  overruled,  and  he  ex- 
cepted. 

Travis  &  Travis,  of  Savannah,  for  plaintifr 
in  error. 

J.  H.  Kinckle  and  F.  B.  Pettie,  both  of 
Savannah,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above|. 
As  against  a  general  demurrer  we  think  the 
petition  set  forth  a  cause  of  action,  and  that 
the  court  did  not  err  in  overruling  t^e  de- 
murrer. It  is  argued  that  there  is  no  allega- 
tion in  the  petition  that  the  plaintiffs  are 
the  children  of  Hardee,  the  life  tenant,  or 
that  they  claim  under  his  children,  nor  is 
there  any  allegation  that  Hardee  did  not  have 
any  chndren.  The  petition  alleged  that  the 
plaintiffs  are  the  residuary  legatees  of  W.  H. 
Stiles,  deceased,  and  that  in  effect  as  such 
r^idnary  legatees  they  are  entitled  to  the 
property.  As  against  a  general  demurrer  we 
think  this  is  a  sufficient  allegation,  in  conneo- 
tion  with  the  other  allegations  of  the  peti- 
tion, to  entitle  the  plaintiffs  to  the  relief 
sought.  If  the  defendant  desired  fuller  in- 
formation, he  should  have  demurred  special- 
ly. It  is  further  argued  that  it  is  not  alleged 
that  the  sum  of  f363.72  Is  the  amount  paid 
by  the  defendant  for  the  land,  plus  the  10 
per  cent  penalty  allowed  by  law,  but  that 
this  amount  is  fjhe  principal  and  interest  on 
the  money  paid  by  the  defendant.  The  plain- 
tiffs allege  that  the  above  amount  is  the  sum, 
principal  and  interest,  due  the  defendant  as 
the  money  paid  for  the  proi)erty  at  the  tax 
sale;  and  we  think,  as  against  a  general  de- 
murrer, this  allegation  is  sufficient. 

It  is  contended  by  the  plaintiff  in  error 
tlrnt  the  allegation  as  to  the  tender  of  the 
amount  of  money  paid  by  the  defendant  for 
the  land,  with  the  interest  thereon,  is  not  a 
sufficient  allegation  of  tender,  and  he  .cites 
the  case  of  Williams  v.  Shuman,  141  Ga.  114, 
80  S.  B.  025,  as  supporUngl  his  contention  that 
an  offer  to  pay  in  the  petition  is  not  a  tender. 
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Bnt  the  facts  of  the  WUliams  Case  and  the 
Instant  one  are  different  Here  the  plaintiffs 
allege  that  thej  were  prerented  from  making 
a  tender  to  the  defendant,  because  of  his  iUr 
ness  on  the  last  day  of  the  year  in  which  they 
could  make  the  tender,  and  therefore  they 
allege  that  they  tender  the  amount  due  into 
rourt,  or  such  other  amount  as  may  be  found 
to  be  due.  We  think  this  allegation, 
against  a  general  demurrer,  is  sufficient 

Judgment  affirmed. 

All  the  Justices  concur. 


(S  Oa.  App.  402) 

DILLARD  V.  STATE.     (No.  11475.) 

(Ck>iirt  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(SyUabus  ly  the  Court.) 

Larceny  ^=s»64( I)— Effect  of  presumption  from 
possession  of  stolen  goods,  stated. 

The  charge  of  the  court  upon  the  question 
of  recent  possession  of  stolen  goods,  as  com- 
plained of,  was  not  erroneous  for  the  reason 
stated  hi  Chithbert  y.  State,  3  (3a.  App.  600, 
60  S.  E.  322.  See  Jackson  t.  State,  102  S. 
E.  373.  The  charge  of  the  court  was  full  and 
fair,  and  the  evidence  amply  authorised,  if 
indeed  it  did  not  almost  demand,  the  convic- 
tion of  the  defendant.  It  was  not  error  to 
overrule  the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Bibb  (bounty; 
H.  A.  Mathews,  Judge. 

Oscar  Dillard  was  convicted  of  simple 
larceny,  a  felony,  and  he  brings  error.  Af- 
firmed. 

The  special  ground  of  the  motion  for  a 
new  trial  alleged  error  in  the  charge  that, 
whefe  one  of  the  circumstances  proved  in 
the  case  Is  that  the  defendant  is  in  posses- 
sion of  stolen  goods,  the  jury  may  presume 
from  that  fact  that  defendant  is  guilty,  un- 
less a  reasonable  explanation,  in  the  opin* 
ion  of  the  Jury,  is  given  as  to  such  posses- 
sion; that  if  the  jury  believed  the  defend- 
ant was  found  in  possession  of  the  car,  they 
might  presume  from  that  circumstance  alone 
that  he  was  guilty  of  the  larceny  of  the  car, 
where  other  proof  showed  that  the  car  was 
stolen ;  for  the  reason  that  said  charge  was 
not  justified  by  the  evidence  which  disclosed 
that  two  negroes  were  in  the  car  when  it 
was  found;  it  being  admitted  by  defendant 
that  he  rode  in  the  car;  for  the  farther 
reason  that  the  jury  might  find  that,  if  de- 
fendant was  in  possession  of  the  car,  he  was 
using  it  without  the  owner's  consent,  but 
was  not  guilty  of  stealing  the  car;  and  for 
the  further  reason  that  the  charge  put  undue 
burden  on  the  defendant,  and  took  away 
from  the  state  ita  burden  of  proving  defend- 
ant guilty  beyond  a  reasonable  doubt — 
Statement  by  editor. 


H.  F.  Bawls,  of  Macon,  for  plaintiff  In 
error. 

Chas.  H.  Garrett,  SoL  Gen.,  of  Macon,  for 
the  State. 

LUKE,  J.    Judgment  afi^rmed. 

BBOYLBS,  a  J^  and  BLOODWOBTH,  J., 

concur. 


(K  Oa.  App.  177) 
ROGERS  V.  STATE.     (No.  1 1530.) 

(0)urt  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(SyUdbut  by  the  Court.) 

Criminal  law  <es»9l 3(1)— Refusal  of  aew  trial 
■ot  error,   where   svldsnoe   exotsdes   every 
reasoaable  hypotlisels  except  guilt. 
The  motion  for  a  new  trial  contained  only 
the  usual  general  grounds.    The  evidence,  whUe 
drcumstantial,  was  sufficient  to  ezdode  every 
reasonable  hypothesis  save  that  of  the  defend- 
ant's guilt,  and  the  court  did  not  err  in  refus- 
ing to  grant  a  new  triaL 

Error  from  Superior  Court,  Burke  Caaor 
ty;   H.  C.  Hammond,  Judge. 

J.  li.  Rogers  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

B.  fiC  Price  and  Joseph  Law,  both  of 
Waynesboro,  for  plaintiff  in  error. 

A.  li.  Flranklin,  SoL  Gen.,  of  Augusta, 
and  John  M.  Graham,  of  Atlanta,  for  the 
State. 

BROYLES,  O.  J.    Judgment  affirmed. 
LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(25  Ga.  App.  306) 

GEORGIA  NORTHERN  RY.  CO.  v.  BATTLE. 

(No.  11348.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

May  11,  1920.     Rehearing  Denied 

July  29,  1920.) 

(SyUahuB  by  the  Court.) 

Appeal  and  error  ^=»IOII(l)— Finding  of  ass- 
llgenoe  In  killing  stock  not  reversed,  where 
hiased  on  oonflioting  evidenoe. 

This  is  a  suit  for  damages  against  a  rail- 
road company  for  killing  stock.  It  is  admitted 
that  the  stock  were  killed,  and  the  only  issue  is 
whether  or  not  the  railroad  company  success- 
fully rebutted  the  presumption  of  negligence 
that  arose  against  it  upon  proof  of  the  killing. 
The  evidence  for  the  railroad  company  tended 
to  show  that  the  engineer  and  the  fireman  were 
in  the  exercise  of  all  ordinary  care  and  diligence, 
and  that  the  killing  of  the  stock  was  not  due 
to  any  negligence  of  the  defendant  or  ita  em- 
ployes; but  there  was  some  evidence  to  contra- 
dict this,  and  the  judge,  who  by  agreement 
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passed  upon  the  caie  without  the  interrention 
of  a  jury,  having  decided  that  the  presumption 
against  the  railroad  was  not  overcome  by-  the 
evidence,  this  court  will  allow  his  finding  on 
the  facts  to  stand. 

Luke,  J.,  dissenting. 

Error  from  Superior  Court,  Oolquitt  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Action  by  J.  J.  Battle  against  the  Georgia 
Northern  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  F.  Way,  of  Moultrie,  for  plaintifT  In 
error. 

Parker  &  Gibson,  of  Moultrie,  and  J.  B. 
Fussell,  of  Doreum,  for  defendant  in  error. 

BLOODWORTH,  J.     Judgment  afSrmed. 

BROYLES,  C.  J.,  concura. 
liUKE,  J.,  dissents. 


(26  Oa.  App.  396) 

HARRIS  V.  STATE.     (No.  f  1447.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(Syllabus  hy  the  Court) 

Criinlnal  law  <i=»762(l)— Drankards  ^s»ll— 
Charge  In  proseotttion  for  pnbiio  drunkenness 
held  not  erroneons;  sfiarge  hald  not  to  Invade 
provlnoe  of  Jury  as  indloating  defendant  was 
drunk. 

The  excerpts  from  the  cJiarge  of  the  oourt 
complained  of  in  the  special  grounds  of  the 
motion  for  new  trial  contain  no  reversible  er- 
ror, there  is  ample  evidence  to  support  the 
verdict,  and  the  judgment  is  affirmed. 

liFror  from  Superior  Ck>urt»  Murray  Coun- 
ty; M.  CS.  Tarver,  Judga 

Harper  Harris  was  convicted  of  public 
drunkenness,  and  he  brings  error.    Afitoned* 

The  first  special  ground  of  the  amended 
motion  for  a  new  trial  alleged  that  the  court 
erred  in  charging  that,  It  the  Jury  should  find 
that  defendant  appeared  at  the  place  named 
in  the  indictment  in  an  intoxicated  condition, 
and  that  that  intoxication  was  caused  by 
the  use  of  intoxicating  wines,  beers,  liquors, 
or  opiates,  and  was  made  manifest  in  any 
manner  provided  by  statute  (that  is,  by 
boisterousness,  by  indecent  condition  or  ac- 
tion, by  vulgar,  profane,  or  unbecoming  lan- 
guage, or  by  loud  and  violent  discourse),  they 
should  find  the  defendant  guilty,  for  the  rea- 
son that  said  charge  stated  the  use  of  in- 
toxicating wines,  etc.,  to  be  sufficient,  when 
the  law  is,  the  excessive  use  thereof,  an^  be- 
cause the  charge,  as  given,  was  not  the  law 
of  the  case. 


The  second  special  ground  alleged  error  of 
the  court  in  charging  that  It  is  not  necessary 
that  the  drunkenness  or  intoxication  should 
be  made  manifest  In  all  of  the  ways  which 
the  statute  provided,  but,  if  it  was  made 
manifest  in  one  of  the  ways,  tliat  would  be 
sufficient,  for  the  reason  that  it  invaded  the 
province  of  the  jury,  In  that  it  indicated  and 
expressed  an  opinion  that  defendant  was 
drunk. — Stat«nent  by  editor. 

H.  H^  Anderson,  of  Chatsworth,  for  plain- 
tiff  In  error. 

Joe  M.  Lang,  Sol.  Gen.,  of  Calhoun,  for  the 
Stata 

BLOODWORTH,  J.    Affirmed. 

BBOYLES,  C.  J.,  and  LUKB,  J.,  concur. 


(26  Oa.  App.  894) 
ELLIS  V.  STATE.     (Nb.  1 1438.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1020.) 

(SyUabua  hy  ike  Court,} 

f.  Crinlnal  law  «S9603(II),  608— Motions  for 
oontiftttanee  must  cens  up  to  rsqulrameat  of 
law  as  to  dllloence,  eta.;  showing  of  dill- 
genoe,  ssrvlos  of  subfpana,  eto.,  held  Insnffi- 
oient. 

Motions  for  conthiuance,  while  addressed 
largely  to  the  discretion  of  the  trial  judge, 
must  come  up  to  the  requirement  of  law  as 
to  diligence,  service  Of  subpoena,  etc.  In  this 
case  no  legal  showing  for  a  continuance  was 
made,  and  it  was  not  error  to  overrule  the 
motion  for  a  continuance. 

2.  Suffloloncy  of  evidence. 

The  verdict  of  voluntary  manslaughter  was 
authorized  by  the  evidence,  and  it  was  not  error 
to  overrule  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Clarke  County ; 
A.  J.  Cobb,  Judge. 

Pane  Ellis  was  convicted  of  manslaughter, 
and  he  brings  error.    Affirmed. 

The  application  for  a  continuance  on  ac- 
count of  the  absence  of  one  John  Heard,  alias 
John  Candy,  alleged  that  subpoena  was  Is- 
sued regularly  for  that  witness,  and  given 
to  the  sherifC  to  he  served  10  days  before  the 
case  was  called  for  trial;  that  the  sherifT 
left  the  subpoena  with  another,  who  delivered 
it  to  John  Candis,  and  that  neither  defend- 
ant nor  his  counsel  discovered  the  mistake 
until  the  momtug  the  case  was  called  for 
triaj,  and  immediately  thereafjter  moved  for 
a  continuance  or  passinsr  of  the  case  until 
the  witness  John  Heard,  alias  John  Candy 
could  be  subpoenaed;  that  the  witness  was 
near  Lexington,  Ga.,  not  more  than  20  miles 
ftom  where  the  court -was  Bitting,  but  that 
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defendant  did  not  know  the  name  of  the 
man  with  whom  he  was  living;  that  defend- 
ant expected  to  prove  by  the  absent  witness 
that  the  witness  was  present  at  the  time  of 
the  difficulty  between  defendant  and  de^ 
ceased,  and  that  deceased  shot  at  defendant 
twipe  when  defendant  was  doing  nothing  to 
him,  and  that  said  witness  got  the  pistol  with 
which  deceased  shot  defendant.  This  show- 
ing was  supported  by  affidavits  by  defend- 
ant;  by  the  witness  John  Heard,  alias  John 
Gan^y,  by  the  oral  testimony  of  defendant  on 
the  hearing  of  the  motion  for  continuance, 
and  by  the  testimony  of  the  sheriff  at  such 
hearing. — Statement  by  editor. 

Thomas  ds  Thomas,  of  Athens,  tor  plafsh 
tiff  tn  error. 
W,  0.  Dean,  Sol.  Gen.,  of  Monroe^  for  the 

State. 

LUE[E,  J.    Judgment  affirmed. 

BROYLES,  C.  J«,  and  BLpODWORTH»  J., 
concur. 


|26  0&.  App.  401) 

AUSTIN  V.  STATE.    (Ns.  11474.) 

(Oonrt  of  Appeals  ci  Georgia,  Division  No.  1. 

June  15,  1920.) 

(SyUahus  5y  ike  Court) 

I.  Crlffllsal  law  ^=s»796— Embezzlement  ^=:>48 
(I,  4)— Instnietions  as  to  sale  of  property, 
proof  of  oorptts  delioti,  and  puaishnient  held 
not  erroneous. 

There  is  so  substantial  merit  in  any  of  the 
special  grounds  of  the  motion  for  a  new  trial. 


2.  Crfminal  law  «s»M56(2)«DISGretlOB  In  re- 
fuslns  sew  trial  not  Interfered  with  when 
slight  evidence  authorized  oonviotlon. 

There  was  some  slight  evidence  which  au- 
thorised the  verdict,  and,  the  finding  of  the 
Jury  having  been  approved  by  the  Judge  and 
no  error  of  law  appearing,  this  court  is  with- 
out authority  to  interfere  with  t^e  discretion 
of  the  judge  in  refusing  to  grant  a  new  trial. 

E>rror  from  Superior  Court,  Bibb  County ; 
H.  A.  Mathews,  Judge. 

James  Austin  was  convicted  of  larceny  aft- 
er crust,  and  he  brings  error.    Affirmed. 

The  first  special  ground  of  the  motion  for 
new  trial  alleged  that  the  court  erred  in 
charging  that  in  order  to  convict  the  Jury 
must  find  that  defendant  was  intrusted  with 
the  ice  for  the  purpose  of  selling  it  for  the 
benefit  of  the  Atlantic  Ice  &  Coal  Corpora- 
tion, or  its  agent,  in  accordance  with  a  cer- 
tain schedule  of  prices,  and  that  If  he  sold 
any  ice  in  quantities  less  than  1,000  pounds 
he  was  hot  authorized   to  accept  payment 


tlierefdr  at  the  rate  gI  30  cents  par  hundred; 
that  the  Jury  must  believe  that  defendant 
received  the  ice  under  that  kind  of  trust 
and  sold  soma  of  it  in  quantitleB  leas  than 
1,000  pounds  and  failed  to  account  for  the 
proceeds  of  such  sale  with  intent  to  appro- 
priate some  part  of  the  proceeds  to  his  own 
use ;  for  the  reason  that  the  indictment  and 
the  evidence  failed  to  disclose  that  defendant 
was  charged  v^th  selling  the  ice  in  quanti- 
ties less  than  1,000  pounds  and  with  falling 
to  account  for  the  proceeds. 

The  second  q^ecial  ground  of  the  motion 
charged  that  the  court  erred  in  refusing  to 
give  the  charge  requested  by  defendant  that 
the  jury  must  believe  the  Atlantic  Ice  &  Coal 
Corporation  actually  lost  $2  before  they 
co]ild  convict  defendant,  and  that  if  he  did 
not  leave  the  ice  at  the  store  of  A.  J.  Wo- 
mack  then  the  corpus  delicti  had  not  been 
proved  and  the  jury  could  not  convict 

The  last  special  ground  of  the  motion  for 
new  trial  was  that  the  court  erred  in  charg- 
ing that  the  offense  was  a  felony  and  that  if 
the  jury  believed  defendant  guilty  they  could 
fix  his  punishment  at  an  indeterminate  term 
of  imprisonment  in  the  penitentiaxy,  not  leas 
than  one  year  not  more  than  five  years,  for 
the  reason  that  the  indictment  clearly  shows 
that  the  property  was  to  be  applied  to  the 
use  and  benefit  of  the  Atlantic  Ice  &  Coal 
Corporation  and  that  the  pleader  was  pro- 
ceeding, not  under  section  194  of  the  Penal 
Code  of  IftlOg.  but  under  section  192,  which 
provides:  If  any  person  who  has  been  in- 
trusted by  atfotiMr  wilii  any  money,  note, 
biU  of  exchange,  bond,  check,  draft,  ordar 
for  the  payment  ef  money,  cotton  or  other 
produce,  or  any  other  article  or  thing  of 
value,  for  the  purpose  of  applying  the  same 
for  the  use  or  benefit  of  the  owner  or  person 
delivering  it,  shall  fraudulently  convert  the 
same  to  his  own  use,  he  shall  be  punished 
by  imprisonment  and  labor  in  the  peniten- 
tiary for  not  less  than  one  year  nor  longer 
than  five  years ;  (except  that  where  the  mon- 
ey, note,  bill  of  exchange,  bond,  check,  draft, 
order  for  the  payment  of  money,  cotton  or 
other  produce,  or  any  other  article  or  thing 
of  yaHie  so  fraudulently  converted,  does  not 
exceed  fifty  dollars  in  value,  the  punishment 
shall  be  as  for  a  misdemeanor — so  that  It 
was  error  for  the  court  to  charge  that  de- 
fendant would  be  liable  to  punishment  for 
a  felony. — Statement  by  editor. 

H.  F.  Bawls  and  W.  J.  Graces  both  of 
Macon,  for  plaintiff  in  error. 

Chas.  H.  Garrett,  Sol.  Gen.,  of  Macon,  for 
the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ.,  concur. 
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(25  Ga.  Av^»  516)  . 

ROWELL  V.  H.  L.  HARRELL  REALTY  CO. 

(No.  11464.) 

(Ooikit  oi  Appeals  of  Georgia,  Division  No.  1. 

July  29,  1920.) 


(SyUdbua  5y  the  Oawri,) 

Time  «s»IO(IO)»Vendor  and  purchaser 
l8(2)^Optlon  to  purchase  land  expiring  on 
Sunday  is  not  thorihy  extended. 

An  option  franting  the  right  to  purchase 
land  within  a  rpedfied  time  is  not  such  an  evi- 
dence of  indebtedness  as  is  contemplated  by 
section  4285  of  the  Ciyil  Code  1910,  which 
provides  that  "evidences  of  debt  maturing  on 
Sunday  or  a  public  holiday  shall  be  payable  on 
the  next  business  day  thereafter,"  and  the  time 
specified  in  the  option  Is  not  extended  by  the 
fact  that  the  last  day  named  for  performance 
falls  on  Sunday. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Evidence 
of  Indebtedness.] 

Error  flrom  Superior  Court,  Colquitt  Ooan- 
ty ;  W.  B^  Thomas,  Judge. 

Action  by  the  H.  L.  Harrell  Realty  Com- 
pany against  W.  M.  Rowell.  Judgment  for 
plaintiff,  on  demurrer,  and  defendant  brings 
•error.    Reversed. 

Jaa.  Humphreys  and  DowUng  &  Askew, 
Jill  of  Moultrie,  for  plaintiff  in  error. 

Hill  ft  Gibson,  of  Moultrie,  for  defendant 
In  error. 

LUKE,  J.  Harrell  Realty  Company  sued 
W.  M.  Rowell  for  alleged  hreach  of  a  writ- 
ten contract  whereby  the  latter,  in  considera- 
tion of  $1  in  hand  paid,  agreed  to  sell  to 
the  former,  or  to  any  one  designated  by  that 
company,  certain  descril)ed  land,  provided 
the  trade  should  be  closed  "on  or  before  the 
first  day  of  December,  1918,"  either  by  pay- 
ment of  the  full  price  or  by  a  cash  payment 
of  $500  and  the  giving  of  notes  In  stipulated 
amounts  and  payable  at  stated  times  for  the 
balance.  The  first  day  of  December,,  1918, 
fell  on  Sunday.  Harrell  Realty  Company 
pleaded  that  on  Monday,  December  2,  1918, 
it  tendered  to  Rowell  the  |600  in  cash  and 
the  notes  provided  for  In  th^  contract,  and 
that  the  tender  and  notes  wer^  refused. 
Rowell  demurred  generally  to  the  petition, 
'''because  the  petition  shows  upon  its  face 
that  the  alleged  tender  to  the  plaintiff  was 
not  made  within  the  time  prescribed  by  the 
•contract."  •  The  judge  overruled  the  demur- 
rer, and  error  is  assigned  upon  that  ruling. 

As  we  construe  this  petition,  there  is  but 
cne  question  to  be  decided,  and  that  Is 
whether  hy  statute  the  time  limit,  granted  in 
the  option  may  be  extended  one  day  longer 
than  that  named  in  the  option,  because  the 
last  day  named  in  the  option  happened  to 
fall  on  Sunday.    At  common  law  judicial 


<10S  &B.) 

proceedings  only  were  prohibttdd  on  Sunday. 
A  person  was  not  prohibited  fVom  deing  his 
ordinary  labor  on  Sunday,  and  the  making  of 
oontracti  was  lawful.  See  117  Am.  &  Ekig. 
Enc.  L.  <2d  Ed.)  389,  and  dtisftions.  "At 
oommen  law,  contracts  made  on  Sunday  w«re 
not  invalid,"  and  "the  statutes  constitute  the 
sole  basis  of  the  invalidity  of  Sunday  con- 
tracts." See  Hayden  t.  Mitchell,  103  Ga. 
440,  30  S.  Bl  287.  Subsection  8  of  section  4 
pf  the  Civil  Code  (1910)  is  as  foUows: 

"When  a  number  of  days  is  prescribed  for 
the  ezerdse  of  any  privilege^  or  the  discliarge 
of  any  duty,  only  the  first  or  last  day  shall 
be  counted;  and  if  the  last  day  shall  fall  on  the 
sabbath,  another  day  shall  be  allowed  in  the 
computation." 


ttt 


The  section  begins  titf  follows: 

CoMtruotian  of  Statutes,'— Th%  following 
rules  shall  govern  the  construction  of  all  stat- 
utory enactments  in  this  state." 

It  is  evident  that  this  section  iipplies  to 
statutory  limitations,  and  has  no  effect  upon 
contractual  limitations.  See  Maxwell  Bros. 
T.  Liverpool  Ins.  Co.,  12  Ga.  App.  131,  76 
S.  E.  .1086.  Section  416  of  the  Penal  Code 
(1910),  which  says,  "Any  person  Who  shall 
pursue  his  business,  or  the  work  of  hi6  ordi- 
nary calling, .  on  the  Lord's  day,  worlcs  of 
necessity  or  charity  only  excited,  shall  be 
guilty  of  a  misdemeanor,"  has  the  effect  of  in- 
validating all  such  contracts  as  come  within 
the  ordinary  calling  of  the  persons  affected. 
If  it  be  granted  that  this  statute  covers*  the 
contract  sued  upon  in  this  case,  the  effect 
of  it  would  only  be  to  inhibit  the  making  of 
that  contract  on  Sunday.  Certainly  it  would 
ikot  extend  the  time  of  performance  another 
day. 

Counsel  for  the  defendant  in  error  es- 
pecially relies  on  section  4286  of  the  Civil 
Code  (1910),  and  contends  that  this  section 
covers  the  case,  and  tbat  because  of  that 
section  the  defendant  in  error  had  the  right 
to  tender  and  ask  performance  under  the 
option  on  December  2,  1918.  That  section  is 
as  follows: 

**Papers  Due  on  Sunday  or  a  HoUday.'^AlL 
bills,  checks,  notes,  and  other  evidences  of  debt 
maturing  on  Sunday  or  a  public  bolidajf  shall  be 
payable  on  the  next  business  day  thereafter; 
and  all  bills,  checks,  notes,  and  other  evidences 
of  debt  presentable,  by  their  terms,  for  accept- 
ance or  payment  on  Sundays  or  on  a  public 
holiday  shall  be  presentable  for  acceptance  or 
payment  on  the  next  business  day  thereafter. 
By  business  day  is  meant  a  day  other  than 
Sunday  or  a  public  holiday/ 


»i 


Patently,  an  option  contract  to  buy  land 
is  not  a  bill,  check,  or  note ;  nor  do  we  think 
it  can  he  covered  by  the  phrase  "other  evi- 
dences of  debt"  It  is  a  well-settled  rule  of 
construction  that  when  a  statute  enumerates 
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by  name  certain  specific  tilings,  and  con- 
cludes with  a  general  term  of  enlargement, 
this  latter  term  Is  construed  as  being  ejus- 
dem  generis  with  the  things  named.  Grler 
▼.  State,  103  6a.  429,  80  S.  E.  255 

"The  general  word  which  follows  •  •  • 
specific  words  of  the  same  nature  as  itself, 
takes  its  meaning  from  them,  and  is  presumed 
to  be  restricted  to  the  same  genus  as  those 
words;  or,  in  other  words,  as  comprehending 
only  things  of  the  same  kind  as  those  designated 
by  them ;  unless,  of  course,  there  be  something* 
to  show  that  a  wider  sense  was  intended.*'  San- 
ders y.  State,  86  Ga.  720,  12  S.  E.  1058. 

Bills,  notes,  and  checks  are  strictly  com- 
mercial papers,  are  payable  at  all  events,  are 
negotiable  by  simple  indorsement,  and  fre- 
quently contain  negotiable  words.  In  con- 
struing section  4285  the  phrase  "other  evi- 
dences of  debt"  must  take  its  meaning  from 
"bills,  checks,  and  notes,*'  and  is  restricted 
to  the  same  genus  as  those  words.  An  "op- 
tion" is  a  contract  by  which  the  owner  of 
property  agrees  with  another  person  that  he 
shall  have  a  right  to  buy  the  property  at  a 
fixed  price  within  a  certain  time.  Black  v. 
Maddox,  104  Ga.  162,  80  S.  E  723.  An  op- 
tion cannot  be  an  evidence  of  debt  and  can- 
not be  included  in  the  phrase  "other  evi- 
dences of  debt."  The  Supreme  Court  held 
in  Littlefleld  v.  Clary,  66  Ga.  322,  that  a 
mortgage  is  not  such  an  evidence  of  indebt- 
edness as  is  contemplated  in  the  statute 
which  provides  for  the  summary  establish- 
ment of  any  lost  "bond,  bill,  note,  draft, 
check,  or  other  evidence  of ,  indebtedness." 

The  petition  in  this  case  diowing  that  time 
was  the  essence  of  the  contract,  and  that 
there  was  no  offer  to  exercise  the  right  to 
purchase  the  property  under  the  option  with- 
in the  time  limit  contracted,  and  there  being 
no  statutory  enactment  which  extends  the 
time  in  the  contract,  it  was  error  for  the 
court  to  overrule  the  general  demurrer  to  the 
petition. 
.  Judgment  reversed. 

BBOYLES,  O.  J.,  and  BLOODWOBTH,  J., 
concur, 

(25  aa.  App.  473) 

WOLFORK  V.  STATE.     (No.   1 1514.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14.  1920.) 

(8yUdttU9  by  the  Court,) 

Criminal  law  ^s»828-~Failure  to  charge  on  olr- 
oamstantlal  ovidenoe  held  not  orror,  In  ab- 
sence of  timely  written  request 

Under  all  the  facts  of  the  case,  and  especial- 
ly the  incriminatory  admissions  and  conduct 
of  the  defendant  after  he  was  charged  with  the 
burglary,  his  conviction  was  fully  authorised  by 


the  evidence,  and,  in  the  light  of  the  court's 
charge,  it  was  not  error,  in  the  absence  of  a 
timely  and  appropriate  written  request,  to  fail 
to  charge  specifically  on  the  law  of  drcnmstan- 
tial  evidence.  See,  in  this  connection,  Shaney- 
felt  V.  Sute,  24  Ga.  App.  556, 101  S.  E.  592(3). 

Error  from  Superior  Court,  Floyd  Ck>un- 
ty;  Moses  Wright,  Judge. 

John  Wolf ork  was  convicted  of  burglary, 
and  he  brings  error.    Affirmed. 

W.  B.  Mebane,  of  Borne,  for  plaintUT  In 
error. 

G.  H.  Porter,  Soh  Gen.,  of  Bome»  for  the 
State. 

LUKE,  J.  Judgment  affirmed. 

BBOYLES.  0.  J.,  and  BLOODWOBTH,  J., 
concur. 


(26  Oa.  App.  47D 
JOHNSON  V.  STATE.     (No.   11506.) 

(CJourt  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  102a) 

(8yttahu9  5y  the  OowrL) 

i.  Criminal  law  «s»594( I)— Motion  for  eontin- 
uance  based  on  absenee  of  wltnoss  hold  prop- 
erly denied. 
The  amendment  to*  the  motion  for  a  new 
trial  (construed  as  a  whole)  shows  that  the  de- 
fendant's counsel  made  an  informal  request  or 
motion  that  the  case  be  passed  until  the  fol- 
lowing day,  and  followed  this  by  a  formal  mo- 
tion for  a  continaance  of  the  case  on  account 
of  the  absence  of  certain  witnesses.  Upon  the 
hearing  of  the  motion  the  defendant  failed  to 
state  that  the  witnesses  were  absent  without 
his  consent,  or  that  he  expected  to  be  aUe  to 
procure  their  testimony  at  the  next  term  of 
the  court.  The  motion,  therefore,  did  not  come 
up  to  all  the  requirements  of  the  statute,  and 
the  court  did  not  err  in  overruling  it.  While 
the  defendant's  attorney,  during  the  hearing  of 
the  motion,  stated  that  he  had  not  had  time  to 
prepare  the  case  and  would  be  ready  to  try  it 
on  the  following  day,  his  formal  motion  for  a 
continuance  did  not  include  this  ground,  but 
was  based  entirely  upon  the  ground  of  absence 
of  witnesses.  Moreover,  it  appears  from  the 
record  that  the  defendant  had  been  arrested 
and  bound  over  for  this  crime  some  weeks  be- 
fore the  trial,  and  that  he  made  no  effort  to 
haye  the  absent  witnesses  subpcenaed  until 
after  he  was  indicted.  Under  these  drcum- 
stances,  this  court  cannot  say,  as  a  matter  of 
law,  that  the  defendant  exercised  «11  proper 
diligence  in  the  premises  and  that  the  court 
erred  in  overruling  the  motion  for  a  continu- 
ance. 

2.  Siifllolen<^  of  ovidenoe. 

The  evidence  demanded  the  defendant's  con- 
viction, and  the  court  did  not  err  in  denying 
the  grant  of  a  new  trial. 

Luke,  J.,  dissenting. 
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Error  from  Superior  Goort,  Whitfield 
Oonnty;  M.  €•  Tirver,  Judge. 

J.  H.  Johnson  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Geo.  G.  Glenn,  of  Dalton,  for  lOaintiff  In 
error. 

Joe  M.  Lang,  SoL  Gen.,  of  Calhoun,  for  the 
State. 

PEB  OUBIAM.    Judgment  affirmed. 

BBOYLES,  O.  J.,  and  BLOODWOBTH,  J., 
concur. 

LUKE,  J.  (dlssentinsd*  I  think,  under  the 
showing,  the  trial  of  the  case  should  have 
been  postponed. 


▼.  STATEK  719 

Error  from  Superior  Court,  Gobb  County; 
D.  W.  Blair,  Judge. 

Action  between  Tom  Lowe  and  Steve  Slo- 
cum.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

J.  Z.  Foster,  of  Marietta,  for  plaintiff  In 
error. 

Campbell  Wallace  and  Clay  &  GUes,  all  of 
Marietta,  for  defendant  In  error. 

BBOYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(25  Ga.  App.  481) 

PERRY  V.  STATE.     (No.  11539.) 

<Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

July  14,  1920.) 

(ByUdbiu  hy  the  Court.} 

Crimlaal  law  ^s»ll77  — Erroneou  oonvlMloa 
HRder  two  oounts  cured  by  Judgmeat  atrik- 
|R0  eeatwiea  Nnder  oae  ooniI. 

The  eyidence  autborised  tlie  defendant'a 
.coDTictioii  under  tlie  second  count  only  of  tlie 
^Indictment;  and,  although  he  waa  convicted  and 
■sentenced  onder  both  the  first  and  the  second 
.counts,  this  error  was  cured  hy  the  subsequent 
judgment  of  the  court  (rendered  during  the 
same  term  of  the  court  and  before  the  defend- 
jmt  had  began  to  serve  the  original  sentence 
•Imposed  npon  him),  striking  the  sentence  im- 
j)0sed  imder  the  first  count  and  allowing  only 
the  sentence  imposed  under  the  second  count 
*to  stand. 

Error  from  Superior  Court,  Cbatbam 
'CountF ;  P.  W.  Meldrim,  Judge. 

Willie  Perry  was  convicted  of  an  offense, 
.and  lie  brings  error.    Affirmed. 

Aaron  Kravitch,  of  Savannah,  for  plaintiff 
^in  error. 

Walter  C.  Hartridge,  SoL  Gten.,  of  Savan- 
..nab,  for  the  State. 

LXJE^E^J.   Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWOBTH,  J., 
concur.  « 


•(26  Ga.  App.  iM} 

LOWE  V.  SLOCUM.     (No.  11498.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(ByUdbuB  hy  the  Oouru) 
rNo  revenlblo  error. 

The, verdict  was  authorized  by  the  evidence, 
.and  none  of  the  special  grounds  of  the  motion 
•for.  a  new  trial  shows  cause  for  a  reversal  of 
«tbe  judgment  below. 


(as  Oa.  App*  479) 
WOOD  V.  STATE.     (No.  11534.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(Syllahui  hy  the  Court.) 

Criminal  law  «s>935( I)— Denial  of  now  trial 
Improper,  where  oinoumstantlal  ovidonoo  li- 
•uffioiont. 
The  evidence  relied  upon  to  convict  the  de- 
fendant was  circumstantial,  and  waa  not  suffi- 
cient to  exclude  every  reasonable  hypotheisis 
save  that  of  his  guilt.    On  the  contrary,  it  was 
consistent  with  the  theory  of  his  innocence. 
The  court  therefore  erred  in  overruling  the 
motion  for  a  new  trial. 

Error  from  Superior  €k>urt,  Walton  Coun- 
ty; A.  J.  CJobb,  Judge. 

Lllllons  Wood  was  convicted  of  an  offense, 
and  he  brings  error.    Beversed. 

Geo.  F.  Fielding  and  F.  D.  Pierson,  both  of 
Atlanta,  for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe^  for  tbe 
State. 

BBOYLES,  C.  J.    Judgment  reversed. 
LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(25  Ga.  App.  889) 
HUNTER  V.  STATEN.    (No.  11426.) 

(Court  of  Appeals  of  Georgia j  Division  No.  1. 

June  15,  1920.) 

(Syllahue  hy  the  Court.) 

Sufficiency  of  evidence. 

The  verdict  was  authorized  hy  the  evidence,  > 
and  none  of  the  special  grounds  of  the  motion 
for  a  new  trial  shows  cause  for  a  reversal  of 
the  judgment  below. 

Error  from  City  Court  of  Valdosta;  J.  0« 
Cranford,  Judge. 

Action  by  Victoria  Hunter  against  W.  T. 
Staten.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 


^Bss>F.9r  oth«r  .cases  see  same  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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F.  8.  HssrMl,  of  Taldxwta,  f or  xdaintlff  in 
error. 

Dan  B.  Bruce^  of  Valdosta*  for  defendant 
In  error. 

BROTLES,  O.  J.    Judgment  affirmed. 

LUE:e  and  BLOODWORTH,  JJ.,  concur. 


<2S  Oa.  AvQ.  547) 

DECATUR  V.  STATE.     (No.   11632.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

JolF  2S,  1920.) 

(SyUabiu  hy  the  Court.') 
SiffRelenoy  of  evidenoe. 

The  evidence  anthorized  the  conviction  of 
the  defendant.  There  is  no  merit  in  the  as- 
signment  of  error  npon  the  excerpts  from  the 
charge  of  the  conrt.  The  charge  of  the  court 
was  fall  and  fair,,  and,  if  more  specific  in- 
structions to  the  jnry  were  desired,  a  timely 
written  request  shoidd  have  been  made  there- 
for. It  was  not  error  for  any  reason  niiged 
to  overrule  the  motion  for  a  new  triaL 

Error  from  City  Ck>nrt  of  Macon ;  Du  P<Kit 
Guerry,  Jndge. 

Griffin  Decatur  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

Early  W.  Botler,  of  Macon,  for  plaintiff  In 
error. 
Will  Gnnn,  Sol.,  of  Macon,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


(25  Ga.  App.  660) 

TATE   V.   STATE.      (No.    11663.). 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(8yllahu9  hy  the  Court,) 

Snflldenoy  «f  evidenoe. 

This  case  is  here  upon  the  sole  assignment 
of  error  that  the  verdict  was  without  evidence 
to  support  it.  The  direct  and  circumstantial 
evideiice  was  sufficient  to  authorise  the  verdict 
of  guilty;  the  trial  judge  approves  the  ver- 
dict. It  was  not  error  to  overrule  the  motion 
for  a  new  trial. 

Error  from  Superior  Court,  Lipcoln  Coun- 
ty ;  B.  F.  Walker,  Judge. 

Joe  Tate  was  c<Hivicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

Oolley&  CoUey,  of  Washington,  Ga.,  for 
plaintiff  in  error. 

R.  C.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


.    (25  Qa.  App.  «5) 

FLOOD   V.   MAYOR   AND  ALDERMEN   OF 
CITY  OF  SAVANNAH.     (No.   ll32iB.) 

(Court  of  Appeals  of  GeorgiJa,  Division  No.  1. 
:    Jnly  14,  1920.) 

(Bfltatme  J^  the  Court.) 

1.  Constitutional  law  €=»87— Manloipal  oor|N»- 
ratlons  ^=>604,  626— Ordinance  as  to  keeping 
oows  witklii  oKy  llmfta  held  a  of  oncoflstitv- 
tlonal. 

The  ordinance  codified  as  section  1201  of 
the  Code  of  Savananah  is  not  nnconstitatioiial 
for  any  reason  alleged  in  the  attaclL  made  on -it 
in  this  case. 

2.  Munioipal  corporations  ^=»62l  —  Condltiona 
essential  to  revocation  of  permit  for  lieeplng 
eows  within  oity  limits  stated. 

A  permit  to  keep  a  cow  in  the  dty  of  Savan- 
nah cannot  be  revoked  by  the  health  officer, 
"unless  he  shall  have  first  given  the  holder  of 
the  same  not  less  than  five  days*  notice  in  writ- 
ing of  his  intention  to  revoke  snch  permit,  and 
an  opportunity  to  be  heard  by  the  board  of 
sanitary  commissioners  as  to  why  snch  ahoold 
not  be  done." 

3.  Munioipal  oonpovatioas  #59640  — Evideaoe 
held  ffot  to  support  oonyiotion  for  keeping 
oow  within  oity  limita  without  permit. 

The  facts  of  this  case  do  not  authorise  the 
conviction  of  the  accused. 

•         « 

Error  from  Superior  Court,  CSiathani  Coun- 
ty; P.  W.  Meldrlm,  Judge. 

Mrs.  W.  J.  Flood  was  convicted  of  keeping 
a  cow  within  the  dty  lizhjlts.  without  a  per- 
mit, a  certiorari  to  the  superior  court  was 
overruled,  and  she  brings  error.    Reversed. 

Simon  N.  Gaaan,  of  Savannah,  for  plain- 
tiff in  error. 

Shelby  Myrick  and  E.  A.  Cohen,  both  of 
Savannah,  for  defendant  in  error. 

BLOODWOBTH,  J.  In  the  police  court  of 
the  city  of  Savannah  Mrs.  Flood  was  tried 
and  convicted  "for  keeping  a  cow  within  the 
city  limits  without  a  permit,  and  for  refus- 
ing to  obey  the  order  of  the  health  officer 
to  dispose  of  said  cow  as  directed  by  said 
officer."  Upon  the  case  being  carried  b^  cer- 
tiorari to  the  superior  court,  the  Judge  over- 
ruled the  certiorari,  and  the  case  is  before 
us  for  review. 

[11  1.  It  is  insisted  that^ 

"The  ordinance  under  which  the  prosecution 
proceeds,  codified  as  section  1201  of  the  Code 
of  Savanuah,  is  unconstitutional  and  void,  as 
violative  of  article  1,  section  1,  paragraph  2, 
of  the  Constitution  of  the  state  of  Georgia,  as 
codified  in  section  6358  of  the  Code  of  1910, 
as  follows:  'Protection  to  person  and  property 
id  the  paramount  duty  of  government,  and  shall 
be  impartial  and  complete'— in  that  said  ordi- 
nance is  unfair  and  discriminatory,  does  not  op- 
erate equally  in  the  revocation  of  licenses  and 
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pemitir,  in  fhat  it  deiiieA  an  oppoctanity  to  b« 
heard  to  those  alleged  to  keep  .cows  in  a  cony 
gested  district;  yet  proyides  a  means  of  hearing 
to  those  keeping  cows  -elsewhere.  Said  ordi- 
nance further  olfenda  the  CJonstltatiion,  in  that 
it  provides  a  hearing,  before  revocation  of  per-; 
mit,  to  those  who  are  charged  with  violating 
some  law  or  regulation  of  the  city  or  health 
officer,  Irat  does  not  provide  a  hearing,  before 
or  after  revocation^  to  those  who  violate  the 
regulation  against  keeping  cows  in  a  congested 
district;  in  other  words,  for  the  violation  of 
any  law  or  regulation  the  holder  of  the  permit 
is  given  five  days'  notice  of  intention  to  revoke; 
and .  an  opportunity  to  be  heard  by  the  board 
of  sanitary  commissioners,  but  for  the  alleged 
keeping  of  a  cow  in  a  congested  di9trict  the 
holder  is  given  five  days'  notice,  but  no  provi* 
sion  is  made  for  a  hearing  before  the  board  of 
Sanitary  commissioners,  thereby  depriving  those 
alleged  to  keep  cows  in  a  congested  district  of 
a  hearing,  but  granting  to  other  holders  of 
ptermits,  for  violations  of  other  regulations,  an 
opportunity  to  be  heard." 

We  cannot  agree  with  this  contention  of 
learned  counsel.  An  examination  of  section 
1201  of  the  Code  of  Savannah,  as  It  comes 
to .^s  In  the  record,  discloses  the  fact  that, 
under  both  conditions  above  referred  to,  an 
9PPortunlty  U  given  to  be  heard  by  the 
lix>ard  of  sanitary  commissioners.  Both  of 
the  conditions  are  Included  in  the  same 
ordinance,  and  the  ordinance  provides  that-* 

VAU  permiis  pur$u^uhi  to  this  ordinance  may 
at  any  time  be  revoked  by.  the  health  officer) 
subject  to  the  approval,  of  the  board  of  sani- 
tary commissioners,  for  the  violation  of  any 
law  or  ordinance  pf  the  city  of  Savannah  hav- 
ing to  do  with  the  oare  of  cawSf  dairies,  milk, 
and  the  sale  of 'milk,  or  of  dny  reffulaiions  of 
the  health  officer  governing  the  keeping  of  oow€, 
stables  for  cows,  dairies,  milk,  and  the  .sale 
of  milk  in  the  city  of  Savannah:  Provided 
however,  that  no  $uoh  permit  shall  be  revoked 
by  the  health  officer  for  the  foregoing  reasons 
unles$  he  ehall  first  have  given  the  holder  of 
the  same  not  less  than  five  days  notice  in  torit" 
4ng  of  his  intention  to  revoke  such  permit,  and 
an  opportuniiy  to  he  heard  by  the  board  of 
sanitary  commissioners  as  to  why  such  should 
not  be  d<»ie.*'  « (Italics  ours.) 

♦  ■      •        . 

It  win  be  seen  from  the  above  that  the 
opportanity  to  be  heard  before  revocation  ap- 
plies  to  all  pemUte  referred  to  in  the  ordl* 
nance,  where  the  violation  related  to  certain 
specified  things.  Including  *'care  of  cowb"  or 
*'j£eeplng  of  cows,"  as. in  the  instant  case. 
In  addition  to  the  above,  subdivision  (a)  of 
said  ordinance,  which  refers  to  ofh^fesied 
fiOpuMUm  and  impairment  of  public  healtii, 
provides  thatr— 

<*The  health  officer  of  the-  city  of  Savannah, 
with  the  consent  and  approvai  of  fhe  hoard  of 
eanitary  eommiieioners,'  Tnas  prohibit  the  keep- 
ing of  cows:  *  *  '*  Provided  the  hglder  of 
the  permit  shaU  he  givet^  at  least  five  days*  no- 
tice hejore  his  permit  is  so  revoked.** ,  (Italics 
ours.) 
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Congtruing  the  ordinance  as  a  whole,  It 
is  cleajr  that  whfit  is  said  in  the  first  portion 
of  the  ordinance^  relative  to  notice  and  « 
hearing  before  revocation,  is  applicable  to 
"an  permits  pursuant  to  this  ordinance.** 
The  ordinance  Is  therefore  not  unconstltu- 
tional  for  the  reason  assigned.  Questions 
which  involve  "the  construction  of  a  provi* 
sion  of  the  Constitution  of  thhs  state  or  of 
the  United  States,  or  the  constitutionality  9f 
an  act  of  the  General  Assembly,'*  must  be  de- 
termined by  the  Supireme  Court;  but  this 
court  "has  full  power  and  authority  to  de- 
termine whether  municipal  ordinances  are 
unconstitutional."  Wright  v.  Mayor  &  Coun- 
cil of  Macon,  5  Ga,.  App.  750,  64  S.  £}.  807 
(1),  See,  also,  Neal  v.  City  of  Dublin,  20  Ga. 
App.  263(1),  92  S.  B.  1021. 

[2]  2.  Another  ground  of  the  motion  alleg- 
ed that  the  defendant  was  not  given  five 
days'  notice,  as  provided  by  the  said  ordi- 
nJEUioe,  before  the  permit  was  revoked.  The 
record  shows  this  to  be  true*  On  July  31st 
the  health  <^cer  addressed  a  letter  to  Mr. 
Flood  as  follows: 

'^e  permit  issued  to  you  in  1912  to  keep  a 
cow  for  your  personal  use  is  hereby  revoked. 
You  win  be  glmen;  seven  idaya  to  dispeae  of  said 
cow. 


t* 


This  was  not  a  notice  that  the  permit 
would  be  revoked,  l>ut  one  that  it  had  ac- 
tually been  revoked.  The  defendant  should 
have  had  at  least  five  days'  notice  before  her 
p^mit  was  revoked,  and  an  opportunity  to 
be  lieard  by  the  board  of  sanitary  commis- 
sioners as  to  "why  such  should  not  be  done." 
The  health  ofllcer  failed  to  give  her  this  no« 
tice  and  this  opportunity  as  provided  by  the 
ordinance.  Such  a  not;ioe  is  a  condition  pre- 
cedent to  revoking  the  permit,  and  the  matter 
•  stands  Just  as  if  no  action  had  been  taken 
by  the  health  officer. 

[3]  3.  The  specific  portion  of  the  ordinance 
alleged  to  have  been  violated,  and  the  portion 
to  which  all  the  evidence  seems  to  be  direct- 
ed, was  that  which  provides  that— 

"The  health  officer  of  the  city  of  Savannah, 
with  the  consent  and  approval  of  the  board  of 
sanitary  commissioners,  may  prohibit  the  keep- 
ing of  cows  in  any  section  of  the  city  of  Sa- 
vannah where,  because  of  congested  population^ 
the  keeping  of  cows  would  impair  the  public 
health," 

W.  J.  Spann,  an  ifispector  of  the  city  of 
Savannah,  testified: 

^The  defendant,  Mrs.  Flood,  held  a  permit  to 
keep  a  cow  for  personal  use,  issued  by  the 
health  officer  in  1912.  On  July  81,  1919,  this 
permit  was  revoked.  I  made  an  investigation 
for  the  health  officer,  and  found  that  Mrs.  Flood 
did  not  keep  the  cow  in  a -congested  district, 
hut  that  the  eow  was  kept  in  a  pasture  east  of 
the  Tybee  depot,  but  brought  up  in  the  city 
twice  a  day  for  the  purpose  of  mlUdng,  and  then 
returned  to  the  pastures  The  cow  was  brought 
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to  the  yard  at  611  Gongreaa  Street  Baat  to  be 
milked.  I  examined  the  yard,  and  found  it  to 
he  enHrtiy  clean  and  aaniiary,  I  neyer  saw 
the  cow  in  that  yard,  but  hare  seen  it  in  the 
iane  on  its  travel  to  and  from  the  pasture." 
(Italics  ours.) 

0.  J.  Melvin,  chief  sanitary  inspector,  tea* 
tilled: 

"I  inspected  the  premises  where  the  cow  of 
Mrs.  Flood  is  brought  up  for  milking.  The 
plaoe  is  sanitary.  The  cow  is  kept  in  a  pas- 
ture, which  is  not  in  a  congested  district" 

There  is  no  eyidenoe  that  the  cow  was 
•kept  in  a  section  of  the  city  where,  "be- 
cause of  oanffested  population,  the  keeping 
of  the  cow  would  impair  the  public  health.'' 
(Italics  ours.)  There  was  no  evidence  what- 
ever of  any  unsanitary  condition,  or  of  any 
eongested  population;  but  all  the  evidence 
Eftiowed  that  the  cow  was  kept  in  a  distant 
pasture,  and  carried  back  there  as  soon  as 
she  was  milked.  The  defendant  repeatedly 
offered  to  submit  to  any  test  or  inspection 
which  the  health  officer  might  require,  and 
agreed  to  dispose  of  the  cow,  if  tb'^  inspection 
«Aiowed  it  to  be  unhealthy  or  the  milk  un- 
clean. As  alleged  in  the  petition  for  cer- 
tiorari: 

"No  inspection  of  the  cow  or  milk  was  made, 
as  requested  by  Mrs.  Flood.  No  complaint  was 
made  by  the  health  officer  that  the  cow  was 
diseased  or  the  milk  unhealthy." 

It  thus  appears  that  the  finding  of  the  le- 
•eorder  was  contrary  to  the  facts  in  the  case. 
SV»r  the  reasons  set  forth  above,  the  judge  of 
the  superior  court  erred  in  overruling  the 
•certiorarL 

Judgment  reversed. 

BBOYLES,  a  J.,  and  LUKB,  J.,  concnr. 


<25  Ga.  App.  8S9) 

ADAMS  V.  STATE.     (No.  11466.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

June  15,  1920.) 

(Syllabus  hy  the  Court,) 

Constitutional  law  ^=>250^-Ciiinlnal  law  ^s» 
507(1),  762(0— Reoei vino  stolen  goods  ^s» 
9(2),  10— Defendant  reoeivlng  goods  liable 
to  same  panlshment  as  thief;  charge  as  to 
punishment  not  error;  charge  not  Invasion 
of  province  of  Jury;  thief  not  an  aocomplloe 
to  be  oorroborated  in  proseoution  for  receiv- 
ing stolen  goods;  Fourteenth  Amendment  not 
violated  by  oharge. 

The  conviction  of  the  defendant  in  this 
•case  was  authorized.  The  charge  of  the  court 
gave  the  defendant  the  benefit  of  every  legal 
right,  and  his  conviction  cannot,  by  this  court, 
be  held  to  have  been  improper.  It  was  not  er- 
ror, for  any  reason  assigned,  to  overrule  the 
motion  for  a  new  trial. 


Brror  from  Superior  Court,  Bibb  CSoiinty; 
H.  A.  Matfaew8»  Judge. 

Andrew  Adams  was  convicted  of  receiving 
stolen  goods,  and  sentenced  by  the  jury  to 
serve  from  3  to  6  years  in  the  penitentiary, 
and  he  brings  error.    Affirmed. 

The  first  error  assigned  in  the  motion  for 
new  trial  was  to  charge  of  the  court  that  if  a 
person  received  goods  from  another  knowing 
them  to  be  stolen,  or  feloniously  taken,  stacli 
person  shall  be  an  accessory  after  the  fact, 
and  receive  the  same  punl^mient  as  would 
be  inflicted  on  the  person  convicted  of  hav- 
ing stolen  or  feloniously  taken  the  property* 
for  the  reason  that  a  man  who,  as  in  this 
case,  received  goods  under  the  value  of  $50 
could  not  suffer  the  same  punishment  as  the 
one  who  committed  the  burglary  to  steal 
them,  which  is  a  felony,  while  receiving  stol- 
en goods  valued  at  less  than  $50  is  only  a 
misdemeanor. 

The  second  assignment  of  error  was  to  the 
charge  that  burglary  is  punishable  by  con- 
finement in  the  penitentiary  for  not  less  than 
1  nor  more  than  20  years,  and  therefore,  if 
this  defendant  is  guilty,  he  is  liable  to  be 
punished  by  confinement  in  the  penitentiary 
for  a  term  of  not  less  than  1  nor  more  than 
20  years,  the  punishment  to  be  fixed  by  the 
Jury,  for  the  reason  that  defendant  was  only 
found  with  the  goods  valued  at  less  than  $50, 
while  Brannen  confessed  to  having  commit- 
ted the  burglary  to  steal  the  goods ;  and,  even 
if  defendant  knew  that  the  goods  were  stolen, 
he  could  not  receive  the  punishment  fixed  by 
law  for  burglary,  and  that  the  charge  was 
harmful  because  defendant's  punishment  was 
fixed  at  from  3  to  5  years  in  the  penitentiary, 
while  Brannen  got  off  with  a  misdemeanor 
punishment. 

The  third  assignment  of  error  was  to  the 
charge  that  if  the  jury  should  believe  beyond 
a  reasonable  doubt  that  defendant  had  rea- 
sonable grounds  to  believe  that  any  goods  he 
received  as  set  forth  in  the  indictment  were 
stolen  goods  that  would  be  sufficient  knowl- 
edge to  charge  him  with  responsibility  for 
so  receiving  stolen  goods,  because  said  charge 
was  an  expression  of  opinion  by  the  trial 
Judge  and  laid  down  the  rule  by  which  the 
Jury  should  be  governed  in  determining 
whether  defendant  knew  the  goods  to  be  stol- 
en, whereas  the  law  laid  down  no  such  rule, 
and  it  should  have  been  left  to  the  Jury  to 
say  whether  defendant  knew  that  the  goods 
were  stolen. 

The  fourth  assignment  of  error  was  to  the 
charge  that  before  the  defendant  can  be  con* 
victed  of  receiving  stolen  goods  it  must  ap- 
pear that  the  principal  has  been  convicted* 
or  has  pleaded  guilty  to  the  offense  and  been 
punished  or  recdved  a  sentence;  that  the 
state  had  introduced  evidence  as  to  the  con- 
viction of  Brannen  and  the  sentence  pro- 
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nounced  upon. him;  that  the  B^iteace  pn>- 
notmced  upon  Brannen  did  not  in  any  way 
control  the  jnry  fixing  the  sentence  upon  de- 
fendant ;  that  if  defendant  is  guilty,  he  is  to 
be  punished  as  for  burglary;  for  the  reason 
that  Brannen  was  sentenced  only  to  an  indef- 
inite term  in  the  reformatory  and  got  out 
within  six  months,  and  that  defendant  could 
receive  no  greater  punishment  than  the  bur- 
glar, who  was  a  white  boy,  whereas  defend- 
ant was  a  negro,  that  by  reason  of  the 
charge  defendant  was  denied  the  equal  pro- 
tection of  the  laws  guaranteed  him  by  the 
Fourteenth  Amendment  to  the  Constitution 
of  the  United  States. 

The  fifth  assignment  of  error  was  to  the 
charge  that  Biannen  was  not  an  accomplice 
of  defendant,  and  that  the  rule  for  necessity 
of  corroboration  of  accomplice  was  not  in- 
volved, for  the  reason  that  Brannen  was  an 
accomplice,  and  that,  even  if  the  Judge  held 
he  was  not,  it  was  argumentative  to  charge 
to  that  effect  and  thereby  destroy  the  effect 
of  argument  for  the  counsel  for  the  defend- 
ant; that  the  f^ure  to  charge  that  Brannen 
was  an  accomplice  was  reversible  error,  and 
it  was  not  necessary  to  put  a  request  for 
such  charge  in  writing. 

The  sixth  assignment  of  error  was  to  the 
verdict  of  the  Jury,  which  was  as  follows: 
"We,  the  Jury,  find  the  defendant  guilty  of 

receiving  stolen knowing  them  to  be 

stolen  and  fix  the  punishment  from  8  to  6 
years'' — ^for  the  reason  that  it  was  not  au- 
thorized by  the  evidence. — Statement  by 
editor. 

John  B.  Cooper  and  W.  O.  Cooper,  Jr.,  both 
of  Macon,  for  plaintiff  in  error. 

O.  H.  Qarrett,  SoL  Gen.,  of  Macon,  for  the 
State. 

LUKE,  J«    Judgment  aflElrmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 

(25  Ga.  App.  688) 

NEWCOMB   HOTEL   CO.  v.  CORBETT. 

(No.  11350.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  29,  1920.) 

(ByUdbui  by  the  Court.) 

Svfllolenoy  of  petition. 

Cn  a  former  review  of  this  case  it  was  held: 
"The  amended  petition,  properly  construed  as 
a  whole,  was  not  subject  to  any  ground,  either 
general  or  special,  of  the  demurrer  interposed, 
and  the  court  properly  so  ruled.*'  See  New- 
comb  Hotel  Co.  V.  Corbett,  24  Ga.  App.  533, 101 
S.  £3.  713.  At  the  trial  term  the  plaintiff  offered 
another  amendment  to  the  petition,  which  ap- 
pears to  have  been  allowed  without  objection, 
wherein. the  defendant's  acts  of  negligence,  as 
djeduc^d  from  the  facts  previously  pleaded,  were 


grouped  together  hi  the  form  of  terse  sub* 
paragraphs.  The  defendant  thereupon  filed  a 
new  demurrer,  which  was  overruled,  and  it 
again  excepted.  Held:  (a)  The  court  did  not 
err  in  overruling  the  demurrer,  (b)  Whether 
the  amendment  was  of  sufficient  materiality  to 
open  the  petition  to  demurrer  at  the  trial  term 
is  a  question  not  raised,  and  therefore  not  de- 
cided; but  see  Park's  Ann.  Ck>de,  |  6652,  and 
annotations. 

Error  from  City  Court  of  Savannah;  Da* 
vis  Freeman,  Judge. 

Action  by  L.  L.  Corbett  against  the  New- 
comb  Hotel  Company.  Defendant's  demur- 
rer was  overruled,  and  it  brings  error.    Af- 

O'Byme,  Hartridge  &  Wright  and  B.  8. 
Elliott,  all  of  Savannah,  for  plaintifT  in  er- 
ror. 

Robert  L.  Oolding  and  Oliver  &  Oliver^  all 
of  Savannah,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  BIX)ODWORTH,  J., 

concur. 


(S6  Ctau  App.  SLS) 

SAVANNAH  ELECTRIC  CO.  V.  JOSEPH. 

(No.  10861.) 

(C^urt  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 

(ByUabiu  by  the  Court.) 

I.  Street  railroads  «s>ll2(2),  117(34)— Pre* 
sumption  of  neglloenoo  on  Injury  to  property; 
causal  connection  of  oontriliutory  negllgenoe 
with  Injury  question  for  Jury. 

In  a  suit  against  a  street  car  company  to 
recover  for  damage  to  personal  property  caused 
by  the  running  of  one  of  the  defendant's  cars, 
there  is  a  presumption  of  negligence  against 
the  defendant,  which  presumption,  taken  to- 
gether with  the  evidence  of  negligence  on  the 
part  of  the  plaintiff,  may  constitute  an  issue 
for  the  jury.  Even  ^ough  plaintiff's  negligence 
be  conclusively  shown,  its  causal  connection 
with  the  injury  may  nevertheless  be  a  question 
for  the  jury. 


2.  Negligence  ^s» 1 39 (I)— Street  railroads 
118(11)— Judge  need  not  Instruct  as  to  what 
facts  oonstitute    negligence;    Instniction   a» 
to  knowledge  of  danger  of  person  on  traok 
held  properly  refused. 
It  is  not  the  duty  of  the  trial  judge  to  in- 
struct the  jury  as  to  what  facts  constitute  neg- 
ligence.   It  was  proper  to  refuse  a  request  of 
the  defendant  to  charge  that  "a  railroad  track 
is  a  place  of  danger,  and  one  who  goes  thereon 
is  bound  to  know  that  he  is  going  into  a  place 
where  he  is  subject  to  the  dangers  incident  to 
the  operation  of  cars  upon  that  track.**    While 
this  is  stated  as  a  truism  by  the  Supreme  Court 
in  Western  ft  A  By.  Co.  v.  Ferguson^  113  Oa. 
708,  713,  39  S.  B.  306,  54  U  B.  A  802,  it  doea 
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cot  necessarily  follow  tiiat  it  sbovld  be  given 
in  charge  to  the  Jury.  Atlanta  &  W.  P.  Bail- 
coad  Go.  ▼.  Hadson,  123  Oa.  108,  51  S.  B.  29. 

.3.  Trial  ^s»260(l)  »  Reqnestad  Instructions, 
ooveredi  properiy  rsfustd. 

The  other  special  request  to  charge  was,  so 
far  as  pertinent,  coyered  by  the  general  charge. 

4.  Appeal  and  error  ^s» 1 066— Charge  not  ad- 
justed to  avldenoo  not  reversible  error  when 
harmless. 

A  statement  in  the  charge  of  the  court,  not 
adjusted  to  the  evidence,  is  not  reversible  er* 
ror,  when  it  is  harmless^  and  not  prejudicial  to 
the  losing  party. 

5.  Trial  ^=»256(l4)-~More  oomprehensive  In- 
structions must  be  requested. 

The  court  correctly  instructed  the  jury  rel- 
ative to  the  impeachment  of  witnesses  by  pre- 
vious contradictory  statements.  It  was  there- 
fore not  error  to  fail  to  instruct  the  jury  fur- 
ther in  this  connection,  in  the  absence  of  any 
special  request  therefor. 

■6.  Sufllclenoy  of  evidenoe. 

The  evidence  supports  the  verdict,  and  no 
•error  of  law  appears. 

Error  from  City  Oonrt  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  by  Fannie  Joseph  against  the  Sa- 
«vanhah  EHectric  Company.  Judgment  ior 
;plalntiff,  and  defendant  brings  error.  Af- 
rfirmed* 

Osborne,  Lawrence  &  Abrahams,  of  Sa- 
vannah, for  plaintiff  in  error. 

Anderson,  Cann,  Gann  &  Wal8h»  of  Savan- 
.ncOi,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.^  concur. 


«(»  Oa.  App.  647) 

DEDGE  V.  STATE.    (No.  Il63f.) 

(Court  of  Appeals  of  Georgia,  IMvision  No.  1. 

July  28,  1920.) 

(8yllabu»  hy  the  OowrU) 

J.  Suffloleiicy  of  Instruotlona. 

The  special  grounds  of  the  motion  for  a 
.new  trial,  complaining  of  alleged  errors  of  onus- 
:Bion  in  the  oharge  of  the  court,  are  without 
merit     In  the  absence  of  timely  and  appro- 
^priate  written  requests  for  more  particular  in- 
structions, the  charge  was  sufficiently  full. 

:2'i  Sufllclenoy  of  evidence. 

The  verdict  was  authorised  by  the  evidence. 

Error  from  City  Court  of  Baxley;  H.  J. 
Xaiwrence,  Judge. 

Proceedings  between  W.  C.  Dedge  and  the 
State.  Judgment  for  latter/  and  former 
■brings  error.    Affirmed. 


H.  L.  WilMama,  of  Baxley,  for  plalntUT 
In  error. 
O.  fi.  Parker,  Sol.,  of  Baxley,  for  the  State. 

BROTI4BS;  0.  J.     Judgment  affirmed. 

LUKS  and  BLOODWORTH,^  JJ.,  concur. 


(26  Qa.  App.  41*) 
TOWNS  V.  STATE.    (No.   11461.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  13»  1920.) 

(ByUdbw  hy  the  Court.) 

Crrminal  law  ^sasiOOI-^Renanding  defeadaat 
to  chain  gang  npon  nonoomplianoe  with  eon- 
ditfens  of  sentenoe  for  ohild  abandonment 
held  not  error. 

In  this  case   the  following  judgment  was 
rendered:     "Lee  Towns  having  been  convicted 
of  abandonmeDt  of  child  is  this  day  sentenced 
to  pay  a  fine  of  |25  and  all  costs  of  this  prose- 
cution, and  serve  six  months  in  the  chain  gang 
of  Floyd  county.    However,  it  is  ordered  that 
Lee  Towns,   upon  payment  ef  said  fine  and 
costs,  is  hereby  given  leave  to  serve  said  sen- 
tence without  the  confines  of  the  chain  gang, 
provided .  the  .  aforesaid  person  .shall  maintain 
a  correct  life  and  indulge  in  no  unlawful,  dis- 
orderly,   injurious,    or    vicious    habits;    shall 
avoid   places  and  persons  of  disreputable   or 
harmful  character;    shall  report  to  the  proba- 
tion officer  of  Floyd  couaty  as  may  be  directed; 
shall  not  leave  the  jurisdictioa  of  this  court 
without  permission  of  the  court;  and  shall  ob- 
serve  such   other  conditions  as  are   specified 
below,  and  as  may  from  time  to  time  be  re- 
quired by  the  order  of  probation  officer.    The 
probationer  shall  pay  the  further  sum  of  $10 
per  month  to  said  probation  officer,  to  be  ap- 
plied as  follows:    To  the  support  of  Mb  child, 
to  wit,  Louise  Towns,  as  long  as  said   child 
is  not  in  the   custody  of  said  Towns.     This 
order  is  granted  because  to  make  the'  defendant 
support  and  care  for  his  child,  and  for  the  bene- 
fit of  said  child.    This  the  15th  day  of  March, 
1919.*'     On  the  22d  of  December,  1918,  the 
judge  issued   the  following  order:     **Oeorgia, 
Floyd  County.— To  Q.   W.    Smith,    Sheriif  of 
said  county:    Lee  Towns  having  been  convicted 
in  the  city  court  of  Floyd  county,  and  sentenced 
to  pay  a  fine  and  costs  or  serve  a  term  in  the 
chain  gang  of  Floyd  county,  and  it  now  ap- 
pearing to  the  court  that  Lee  Towns  has  not 
complied  with  the  sentence  of  this  court  as 
heretofore  passed  in  this  case,  you  are  hereby 
commanded  to  arrest  the  said  Lee  Towns  and 
bring  him  before  the  court  that  justice  may 
appertain.**     On  April  5,  1920,  a  third  order 
was  signed  by  the  judge,  as  follows:     •'Upon 
the  defendant,  Lee  Towns,  being  brought  before 
me  under  order  heretofore  issued  by  the  court, 
and  it  appearing  to  the  court  that  the  defendant 
has  not  complied  with  the  order  ilnd  judgment 
of  the  court,  by  paying  $10  per  month  for  the 
support  of  said  minor  child,  and  in  open  court 
the  defendant  failing  to  comply  with  this  part 
of  the  probation  order  of  this  coitrt.  It  is  or- 
dered by  the  court  that  the  defendant  in  this 
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<*afie  be  turned  over  te  the  i^rden  of  tbe  diain 
cang  of  this  county,  to  lenw  tbe  balaxi«o  af 
said  term  in  the  chain  gang  of  thie  county.** 
HeU^  under  all  the  facta  of  thia  case  the 
Judge  did  not  err  in  ordering  that  the  aoeueed 
"be  turned  over  to  the  warden  of  the  chain 
gang  of  this  county  to  serre  the  balance  of 
said  term  in  the  chain  gang  of  this  county/' 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nmmally,  Judge. 

Lee  Towns  waa  oonvicted  of  child  abandcm* 
ment,  and  he  brings  error.    Afflrmedi 
See,  alao,  100  S.  E.  675. 

Harris  &  Harris,  of  Bonie^  for  plaintiff  In 
error. 

Jaa«  F.  Kelly,  Sol^  and  W»  B.  Mebane^  botb 
of  Rome,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  LtlKE,  J.^  concur.' 


<26  Oa.  App.  490) 

KNIGHT   V.    FORBES.    (No.,  10a23.> 

<Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

July  ^5,  1020.) 

(Bylldbus  hy  the  Court) 

New    trial    ^=»  18— Denial    errDjoeoat.  wh^ra 
proof  falta  to  sustain  petition.' 

The  proof  in  this  case  failing  to  sustain 
the  allegations  of  the  petition,  the  court  erred 
in  overruling  the  motion  for  a  new  trial 

Luke,  J.,  dissenting. 

Error  from  City  Court  of  Yaldosta ;  J.  G. 
CJranford,  Judge. 

Action  by  J.  D.  Forbes  against  R.  E. 
Knight.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed. 

Franklin  &  Langdale^  of  Valdo^tai  ior 
plaintiff  in  error. 

£.  K.  Wilooz,  of  yaidosta»  for  defendant 
in  error. 

PER  CURIAM.    Judgment  rerersed; 

BROYI4ES,  a  J^  and  BLOODWOBTH,  J., 

•concur. 

LUKE,  J.  (dissenting) .  1.  This  is^the  sec- 
ond appearance  of  this  case  in  this  court, 
and  its  nature  is  fully  set  forth  in  connection 
with  the  decision  in  19  Ga.  App.  820,  91  S.  E. 
445,  where  it  was  construed  to  be  an  action 
for  money  had  and  received.  The  averment 
that  the  plaintiff  delivered  to  the  defendant 
thfe  sum  of  money  sued  for  was  established 
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only  by  proof  that,  In  lien  of  the  cash,  the 
defendant  accepted  adae^Ull  whUh  the  plain- 
ti^  procured  a  third  person  to  make,  which 
tfie  defendant  promptly  transferred  for 
yalne,  and  which  the  maker  satisfied  prior 
to  the  origin  of  plaintiff's  alleged  action; 
the  plaintUTs  loss  and  the  defendant's  gain 
air  the  time  the  suit  was  commenced  being 
the  exact  sum  sued  for.  The  jury  having 
fonpd  for  the  plaintiff,  the  defendant  now 
complains,  first,  that,  because  the  thing  re- 
ceived by  mm  from  the  plaintiff  was  a  due 
bill,  and  not  money>  the  action  for  money 
liad  and  received  does  not  lie,  notwithstand- 
ing the  due  bill  was  itself  past  recovery; 
and,  second,  that,  even  if  snoh  action  would, 
lie  in  such  a  case,  the  variance  bets^een  the 
allegations  and  the  proof  was  ftitaL 

(a)  An  action  in  assumpsit  for  money  had 
and  received  does  lie,  where  it  appears  that 
th6  defendant  has  actually  received  and  has 
in  his  hands  eithermoney  or  something  which 
the  patties  have  regarded  and  treated  as 
money.  If  it  further  appears  that  such  money, 
or  its  equivalent,  belongs  to  the  plaintiff 
and  that  it  is  defendant's  duty  immediately 
to  pay  it  over!  Lary  v.  Hart,  12  Ga.  422; 
Barlow  V.  Stalworth,  27  Ga;  517 ;  2  R.  O.  L. 
782,  f  36. 

(b)  The  variance  between  the  allegations 
and  the  proof,  though  nmrked,  Is  not  fatal. 
Park's  Ann.  Code,  f  5678.  Had  the  defend- 
ant raised  tiie  anestion  durinir  the  ptogress 
of  the  trial,  by  objection  to  the  evidence  or 
Ijf  motion  for  a  nonsuit,  or  otherwise,  there- 
by giving  the  plaintiff  an  opportunity  to  cure 
the  defect  by  amendment  before  verdict,  it 
would  come  with  greater  force.  Park's  Ann. 
Code,  f  5906. 

2.  The  fact  that  the  payment  was  made  to 
the  defendant  as  the  soliciting  agent  of  a 
named  insurance  company  and  in  payment  of 
the  first  premium  on  a  policy  of  insurance 
which  the  plaintiff  had  applied  for  throni^ 
him,  and  that  lie  (the  defendant)  was  not 
acting  in  his  individual  capacity,  constitntes 
no  defense;  it  further  appearing  that  the 
defendant  retained  the  money,  applied  it  to 
his  Individual  uses,  never  remitted  it  to  the 
company,  and  did  not, within  a  .reasonable 
time  cause  the-  policy  applied  for  to  be  issued 
or  delivered.  Alexander  v.  Coyne,  143  Ga. 
696,  85  S.  E.  831,  L.  R.  A.  1916D,  1089. 

3.  The  charges  complained  of  were  in  ac- 
cord with  the  foregoing  rulings  and  with  the 
decision  of  this  court  upon  the  former  review 
of  this  case.  As. to  the  essentials  of  the 
action  not  spedfleaUy  dealt  with  above,  the 
evidence,  in  my  opinion,  abundantly  author- 
ized the  vefdict.  I  do  not  agree  that  the 
<<otirt  erred  in  denying  the  defendant's  motion 
for  a  new  trial. 
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(ft  Ga.  App.  482) 
.    ARWOOD    V.   STATE.    (No.    11556.) 

(Ck>iirt  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(ByUabu9  Jty  ike  Oaurt.) 

Crlmlnaf  law  ^=»II60— Verdlet  approved  by 
trial  Judge  and  supported  by  evidence  not 
disturbed. 

The  evidence,  while  weak,  authorized  the 
defendant's  conviction  of  the  offense  of  va- 
grancy, and,  the  finding  of  the  jnry  having  been 
approved  by  the  trial  Judge,  this  conrt  is  with- 
out authority  to  inteinCere. 

Error  from  Superior  Court,  Whitfi^d  Ooun- 
ty;  M.  O.  Tarver,  Judge.    • 

O.  M.  Arwood  was  convicted  of  vagrancy, 
and  he  brings  error.    Affirmed. 

W.  Gordon  liann  and  W.  B.  Mann,  both 
of  Dalton,  for  plaintiff  in  error. 
Joe  M.  Lang,  SoL  Gen.,  of  Calhoun,  for 

the  State. 

BBOTIiBS,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWOBTH*  JJ.,  concor. 


(25  Oa.  App.  29S) 

WARD  V.  STATE.    (No.  11231.) 

(Conrt  of  Appeals  of  Georgia,  Division  No,  1« 

Biay    11,    1020.    Behearing   Denied 

July  14,  1920.) 

(ByUalmM  hp  the  Court.) 

1.  Homlolde    «=» 1 01— Deliberate    killing    for 
past  Injuries  not  JnstHlable. 

"The  idea  of  prevention,  or  defense  against 
an  impending  or  progressing  wrong,  must  enter 
into  all  cases  of  justifiable  homicide.  To  de- 
liberately kill  in  revenge  for  a  past  injury, 
however  heinous,  after  reason  has  had  time  to 
resume  its  sway,  cannot  be  justifiable."  Mixe 
V.  State,  135  Ga.  201,  69  S.  E.  173(3). 

2.  Homicide   ^s»IOI— Pnrsnlt  and   slaying  of 
wrongdoer  not  Jostlflable. 

"One  against  whom,  or  whose  wife,  an  of* 
fense,  no  matter  how  heinous,  has  been  com- 
mitted, cannot  In  law  be  justified  in  taking 
vengeance  in  his  own  hands  and  in  deliberately 
seeking  out  and  following  up  the  wrongdoer 
and  slaying  him/  *'  Perry  v.  State,  102  Ga.  865, 
80  S.  B.  908(10). 


3.  Homioldo  «s» 1 02— Statutory  doftnltlon  isf 
JttstHlablo  homicide  Inapplleablo,  where  soif- 
dofenso  rolled  on. 


«M 


'Section  75  of  the  Penal  Code  is  not  appli- 
cable to  cases  of  homicide  •  *  «  where  the 
defense  relied  upon  is  self-defense."  Bipley  v. 
State,  7  Ga.  App.  679,  67  S.  E.  884(2). 


4.  Homioldo  «s»IOI*-Jnstiiablo  homioldo  stat- 
ntoa  hold  inapplloablo  nndor  ovidenoo. 

Upon  the  trial  of  the  instant  case  there  was 
no  evidence,  and  nothing  in  the  defendant's 
statement,  to  show  that  the  deceased  was  kiDed 
to  prevent  him  from  making  a  forcible  attack 
upon  or  invasion  of  the  defendant's  property 
or  habitation,  or  to  prevent  an  assault  upon 
any  member  of  the  defendant's  family.  On  the 
contrary,  tiie  defendant,  in  his  statement  and  by 
the  testimony  of  his  witnesses,  attempted  to 
show  that  the  killing  was  solely  in  defense  of 
the  defendant's  person  and  life.  The  undis- 
puted evidence  shows  that  the  deceased  waa 
brought  from  his  (the  deceased's)  house  by  the 
defendant,  and  that  the  killing  took  place  in 
the  public  road  in  front  of  the  defendant's 
house,  and  at  that  time  the  deceased  was  not 
making  an  effort  to  enter  the  defendant's  prem- 
ises, or  attempting  any  forcible  attack  upon  or 
invasion  thereof,  or  attempting  to  injure  any 
member  of  the  defendant's  famaly.  Undor  these 
circumstances  sections  72,  74,  and  75  of  the 
Penal  Code  (1910)  were  not  applicable,  and 
the  court  properly  omitted  to  charge  them. 

5.  Criminal  law  ^=»829(2i)— Falluro  to  ehargo 
that.  If  homicide  waa  Justifiable,  dofondant 
shall  bo  disohargod,  hold  not  error,  In  view 
of  other  Instmotlons. 

The  court  properly  omitted  to  charge  sec- 
tion 76  of  the  Penal  Code  (1910),  the  jury 
having  been  fully  instructed  upon  the  law  of 
justifiable  homicide  and  its  effect  upon  the 
verdict.  Worley  v.  State,  186  Ga.  231,  71  & 
E.  158(4). 

6.  Impeacfamont  of  witnesses. 

The  excerpt  from  the  charge  of  the  court 
upon  the  subject  of  impeachment  of  witnesses 
was  adapted  to  the  particular  facts  of  the  case, 
and  was  not  erroneous  for  any  reason  assigned. 

7.  Sufllolonoy  of  ovidenoo. 

The  charge  upon  the  law  of  voluntary  man- 
slaughter was  amply  authorized  by  the  evidence. 

8.  Correctness  of  Instruotlons. 

The  other  excerpts  from  the  charge,  as 
complained  of  in  the  motion  for  a  new  trial, 
contain  no  error. 

9.  Motion  for  new  trial. 

The  verdict  was  authorized  by  the  evidence, 
and  for  no  reason  assigned  was  it  error  to 
overrule  the  motion  for  a  new  triaL 

Error  from  Superior  Court;  Houston  Ck>un- 
ty;   H.  A.  Mathews,  Judge. 

WiU  Ward  waa  convicted  of  homicide,  and 
he  brings  error.    Affirmed. 

B.  J.  Fowler  and  John  B.  Cooper,  both  of 
Macon,  for  plaintiff  In  error. 

Cha&  H.  Garrett,  Sol.  Gen.,  of  Macon,  and 
Herbert  Clay,  of  Marietta,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWOBTH,  J^ 

concur. 
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(25  Qa.  Appu  628) 

HANSEN  V.  LEATH.    (No.  1 1 152.) 

<Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

Julj  19,  1920.) 


(SrOabUM  ^  the  Owuri,) 

ExeoHtore  ani  aimlRlatratore  ^3»I48— Admln- 
Istrator'o  tenant,  holiing  over  after  sale, 
may  be  ilspossesseil  by  SHmmary  proceed- 
ings. 

Where  an  adminiBtrator,  without  authority, 
rents  to  a  tenant  lands  belonging  to  the  in- 
testate, and  afterwards,  at  a  regnlSTly  au- 
thorized administrator's  sale,  sells  the  lands 
for  the  purpose  of  distribution  and  the  pay- 
ment of  debts  of  the  estate,  the  purchaser 
acquires  the  lands  free  from  any  right  of  pos- 
session in  the  tenant  under  the  contract  of 
rental  previously  had  with  the  administrator. 
The  tenant,  upon  refusal  to  vacate  after  pos- 
session of  the  *  premises  has  been  demanded 
by  the  purchaser,  will  be  treated  as  a  tenant 
holding  over  after  the  expiration  of  his  term, 
a^d  may  be  dispossessed  by  summary  pro- 
'ceedings. 

Error  from  Superior  Ck)urt,  Ben  Hill  Ooon- 
ty;   O.  T.  Gower,  Judge. 

Action  by  F.  J.  Hansen  against  J.  W. 
Leatb.  An  order  in  the  nature  of  a  nonsuit, 
dismissing  the  case,  was  made,  and  plaintiff 
brings  error.    BoTersed. 

On  June  2,  1919,  F.  J.  Hansen  instituted 
proceedings  to  dispossess  J.  W.  Leath  as  a 
tenant  holding  over  after  the  expiration  of 
his  term  of  tenancy,  and  the  tenant  filed  a 
counter  affidavit.  Upon  the  trial  of  the  is- 
sue thus  formed  the  following  appeared  ftom 
the  evidence: 

J.  W.  Leath  was  a  tenant  of  certain  prem- 
ises which  he  had  occupied  as  tenant  for  a 
period  of  about  ten  years,  having  originally 
rented  the  same  and  entered  thereupon  under 
a  parol  contract  of  rental  for  one  year  with 
the  owner,  H.  M.  Warren;  the  rent  being 
payable  monthly.  After  the  expiration  of 
the  first  year  of  the  tenancy,  the  tenant  con- 
tinued to  remain  in  possession  of  the  prem- 
ises as  a  tenant,  without  any  further  con- 
tract, and  continued  to  pay  the  rent  until  the 
death  of  the  owner,  and  continued  thereafter 
to  pay  the  rent  to  the  owner's  administrator. 
There  was  an  agreement  between  the  tenant 
and  the  administrator,  by  the  terms  of  which 
the  rent  contract  was  changed  and  an. ad- 
vance made  in  the  rent,  which  advance  rental 
the  tenant  paid.  Afterwards,  during  the  life 
of  this  agreement  between  the  administrator 
and  the  tenant,  the  title  to  the  property  was 
acquired  by  F.  J.  Hansen,  who  purchased  the 
same  at  administrator's  sale;  the  sale  oc- 
curring four  years  after  the  death  of  the  In- 
testate Warren.  The  purchaser  acquired  ti- 
tle to  the  land  on  the  6th  day  of  May,  1919, 
and  on  the  next  day  notified  the  tenant  to 
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vacate  the  premises  by  the  1st  of  June  fol* 
lowing.  Upon  the  arrival  of  the  latter  date 
the  tenant  failed  or  refused  to  vacate. 

The  purchaser  contended  that  the  tenant's 
contract  of  rental  with  the  administrator 
ceased  upon  the  purchaser's  acquisition  of  the 
title  under  the  administrator's  sale  on  May 
6th,  and  that  upon  the  failure  or  refusal 
of  the  tenant  to  vacate  by  June  1st  the  latter 
was  holding  over  beyond  his  term.  Upon  the 
hearing  of  the  evidence  the  trial  Judge  passed 
an  order  in  the  nature  of  a  nonsuit  dismiss- 
ing  the  case. 

D.  B.  Griffin,  of  Fitzgerald,  for  plaintiff  in 
error. 

Jas.  H.  Dodgen,  of  Macon,  and  A.  J.  Mc- 
Donald and  Myer  Goldberg,  both  of  Fitas- 
gerald,  for  defendant  in  error. 


STEPHENS,  J.  (after  stating  the  f^cts  as 
above).  Upon  the  death  of  an  Intestate  the 
lands  descend  to  the  heirs  at  law,  but  are  in- 
cumbered with  any  right  of  pdssession  pre- 
viously given  by  the  intestate  to  a  tenant. 
The  heirs,  while  having  the  legal  title,  can- 
not enter  and  take  possession  during  the  term 
of  the  tenancy.  Where,  however,  there  is  no 
tenancy,  and  the  right  of  possession  and 
use  is  undisposed  of,  the  heirs  have  a  right  to 
immediate  possession  of  the  lands,  subject 
to  the  dower  rights  of  the  widow,  if  any, 
and  to  the  right  of  the  administrator  to  ad- 
minister the  estate  according  to  law.  It  fol- 
lows, therefore,  that,  should  any  tenancy  or 
right  of  use  or  possession  created  by  the 
intestate  expire  after  his  death,  the  heirs  at 
law  would  have  the  right  of  possession,  and 
the  administrator,  acting  as  sudi,  would  have 
no  rfght  to  create  a  new  contract  of  tenancy, 
or  otherwise  dispose  of  the  right  of  use  or 
possession,  unless,  perhaps,  this  would  be 
necessary  for  the  purpose  of  administering 
the  estate.  Whether  or  not  the  administra- 
tor has  the  right  to  make  a  contract  of  rent- 
al and  dispose  of  the  use  and  possession  of 
the  land  of  the  estate  without  the  consent 
of  the  heirs  at  law,  he  cannot  create  any 
incumbrance  upon  the  land,  which  would  not 
be  divested  by  a  due  and  legally  conducted 
administrator's  sale. 

Since,  in  the  case  under  consideration,  it 
appears  that  the  contract  of  rental  in  exist- 
ence at  the  time  the  purchaser  acquired  title 
under  the  administrator's  sale  was  not  with 
the  intestate,  but  was  a  contract  of  tenancy 
with  the  administrator,  either  by  express 
agreement  between  the  administrator  and 
the  tenant  to  pay  an  advance  rent  or  by  an 
iniplied  renewal  of  a  yearly  contract  which 
the  tenant  had  had  with  the  intestate,  who 
had  been  dead  for  four  years  prior  to  the 
administrator's  sale,  1^  was.  not  an  incum- 
brance attached  to  the  premises  after  title 
had  passed  under  the  administrator's  sale, 
duly  made  for  the  purpose  of  dlstributioa 
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and  paying  the  debts  of  the  estate  of  .tiie 
intestate,  and  therefore  the  pmrchaser  at 
such  sale  had  a  riiSht  to  dispossess  the  tenant 
in  possession  under  such  contract  of  tenancy. 
Such  tenant  having  heesk  given  a  certain  nnnv* 
ber  of  dayHr  In  whldi  to  vacate,  the  purchaser 
had  a  right  to  dispossess  him  upon  his  failure 
to  vacate  after  the  expiration  of  the  time 
allowed.  It  was  therefore  error  to  grant  a 
nonsuit.  See^  in  this  connection,  Autrey  v. 
Autrey,  M  Ga.  679,  20  8.  B.  431;  Myers  v. 
Fierce,  86  Ga.  786, 12  8.  ID.  978;  McDaniel  v. 
Edwards,  56  Ga.  444 ;  11  Am.  &  Bug.  Bncy^ 
of  Law,  1067,  1136;  Bstate  of  Merkel«  131 
Pa.  684,  18  Ati.  931. 
Judgment  reversed. 

JBNKINS,  P.  J.,  and  SMITH,  J^  concur. 


(25  Qa.  App.  688) 

MOORE    V.    HERRING    &   SPARKS. 
(No.  1 1499.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  29,  1920.) 

(8vttahu9  5y  ike  OoMrt) 

1.  OsestloR  for  Jary. 

This  was  a  suit  to  recover  the  value  ot 
services  rendered,  and,  under  the  evidence,  it' 
was  for  the  jury  in  the  municipal  court  to  de- 
termine whether  the  defendant  acted  for  him- 
self or  as  agent  for  another  in  causing  a  third 
person  to  emi^oy  the  plaintiffs  to  perform  the 
services.  .. 

2.  Appeal  aai  error  ^a»724(3)— Aesinament  of 
error  Mi  too  ladeftnlte  to  aiithorin  •oiisld- 
eratlon. 

The  portion  of  the  ohaige  of  the  Court  com- 
plained of  in  the  petition  for  certiorari  not 
being  set  out  therein,  or  in<ticated  except  by 
reference  to  "the  second  paragraph"  of  the 
entire  charge,  and  the  charge  as  a  whole  not 
being  divided  into  numerical  paragraphs,  the  as- 
signment of  error  is  too  indefinite  and  vague  to 
authorize  its  consideradon  by  this  court. 

3.  Certiorari  properly  overruled. 

The  judge  of  the  superior  court  did  not  err 
in  overruling  the  certiorari. 

Brror  from  Superior  Ck)urt,  Bibb  Oounty; 
H.  A  Mathews,  Judge. 

Proceedings  between  A.  B.  Moore  and  Her- 
ring &  Sparks.  Judgment  for  the  latter,  and 
the  former  brings  error.    Affirmed. 

Oliver  O.  Hancock,  of  Macon,  for  plaintiff 
in  error. 

P.  F.  Brock,  of  Macon,  for  defendants  fnt 
error. 

LUKB,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH, 
J.,  concur. 


(K  Oa.  Appl  420 
STANFORD"V.  STATE.     (No.  11574.) 

(Ciourt  of  Appeals  of  Georgia,  Division  No.  1. 

July  13,  1920.) 

(SfUabuM  5y  the  OomH.) 

Crlmlaal  law  ^aDli^9(i)-^Mdgmaat  of  ooavio* 
tlon  set  disturbed,  where  direot  evMeaoe  of 
gattt  to  shows.   . 

The  motion  for  a  new  trial  in  this  ease 
contains  the  usual  general  grounds  only;  there 
is  direct  evidence  of  the  guilt  of  the  aocnaed» 
and  the  Judgment  must  be  affirmed. 

Error  from   City   Gburt  of  Macon;    Du 
Pont  Guerry,  Judge. 

Claude  Stanford  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 
See,  also,  103  S.  B.  728. 

Jdbn  R.  Ck>oper  and  W.  O.  Ox^^,  Jr., 
both  of  Macon,  for  plaintilf  In  error. 
Will  Gunn,  SoL,  of  Macon,  tor  the  States. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROZLES,  0.  J.,  and  LTJEB.  J.,  concur. 


(26  Ga.  App.  4S7> 

STANI^ORD  V.  STATE.    (No.  1 1575.) 

(Court  of  Appesls  of  Georgia,  Division  No.  !• 

July  14,  1020.) 

(Bytlabuu  hy  the  €ouri,) 
Sttfllclenoy  of  evidence. 

The  evidence  demanded  the  conviction  of 
the  defendant,  and  the  coart  did  not  err  in  over- 
ruling his  motion  for  a  new  trial. 

Ervor  from   City  Court  of  Macon;    Du 
Pont  Guerry,  Judge. 

Claude  Stanford  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 
See,  also,  103  S.  E.  728. 

Jobn  R.  Ck>oper  and  W.  O.  Cooper,  Jr.,  botb 
of  Macon,  for  plaintiff  in  error. 
Will  Gunn,  SoL,  of  Macon,  for  the  State. 

BROTLES,  C.  J.    Judgment  affirmed. 

LtJKB  and  BLOODWORTH,  JJ.,  concur* 


(25  Oa.  App.  446) 
BRACKETT  V.  STATE.     (No.  11500.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

July  14,  1020.) 

(8ynak%$  hf  the  OpuHJ 

Crlmlaal  law  ^s»S24(lO)— ^allare  to  diarao  as 
to  ofedHilllty  of  witnesses  aot  error  la  ah* 
sonoe  of  request 

The  conviction  of  the  defendant  was  author* 
lied  by  the  evidence,  and  the  verdict  of  the  jury 
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has  been  api»roTed  by  tibe  tdal  jadsB.  Tbe  ex- 
cation  to  the  cbargeh.of  the  codxt,  upon  the 
ground  iUuit  the  court  did  not  charge'  tbo  ^ry 
the  law  applicable  to  determining  the  credi- 
bility of  witneases,  is  without  metit.  There  was 
only  one  witness  for  the  state,  and  the  defend* 
ant  offered  no  evidence  except  his  statement. 
There  was  no  request  by  the  defendant  for  a 
charge  upon  the  law  applicable  to  determining 
the  credibility  of  witnesses.  See  Childs  y»  Pon- 
der, 117  Ga.  553,  43  S.  E.  986(4);  Baker  t. 
State,  14  Ga.  App.  682,  81  S.  B.  805,  and  caa* 
ea  cited.  The  sentance  was  within  the  limits 
of  the  law,  and  was  not  excessive.  The  court 
did  not  err  in  overruling  the  motion  for  new 
trial. 

N 
^         I 

Error  from  Superior  Court,  Whitfl^d 
CtoUnty ;  M.  G.  Tarvor,  Judge. 

Jim  Brackett  was  convicted  of  an  olf ende, 
and  he  brings  error.    AflSrmed. 

M.  B.  Enbanks,  of  Rome,  and  Geo.  Gi 
Glenn,  of  Dalton,  tot  plaintiff  In  error. 

Joe  M.  Lang,  SoL  Gen.,  of  Calhoun,  for 
the  State. 

LUKE,  J.    ^pdgment  affirmed. 

BROTLES,  0.  J.,  and  BLOODWORTH, 
J.,  concur. 


(25  Oa.  App.  4719     '  -       ^ 

PITTSBURG  PLATE  GLASS  CO.  v.^USTlliL 

(No«  11524.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  ld2D.) 

(}iylMbua  by  BdUcrial  8Uff.), 

Appeal  and  error  ^a»IOOji(2)— After  venllot 
supported  by  evldeaoe  denial  of  aew  trial  was 
not  reviewable. 

Where  plaintiffs  evidence,  i^  believed  by  the 
Jury,  would  have  authorized  a  verdict  for  it,  and 
defendant's  evidence  would  have  authorized  a 
verdict  for  him,  and  there  was  a  verdict  for 
defendant,  and  the  charge  was  full  and  fair 
and  clearly  submitted  the  issues  made  by  the 
pleadings,  the  denial  of  a  new  trial  wa^  not  re- 
viewable. 

Error  from  Superior  Court,  Irwin  County; 
B.  Eve,  Judge. 

Action  by  the  PlttBbmg  Kate  Glass  Com- 
pany against  0»  H.  Austin.  Judgment  for 
defendant,  motion'  for  new  trial  denied,  and 
plaintiff  brings  error.    Affirmed. 

Winfield  Payne  Jones^  of  Atlanta,  and  MeL- 
vin  Meeks,  of  Odlla,  for 'plaintilf  in  error. 

Quinoey  4k  Bice,  of  Ocilla,  for  defendant  In 
error. 

LUKE,  J.  The  plaintiff  sued  upon  a 
promissory  note,  and  the  defendant  pleaded 


that  the  note  was  given  to  suppress  a  crlm* 
inal  piroaecutloii  against  one  Hudson*  and, 
further,  that  it  was  given  with  the  express 
understanding  that  Hudson  would  be  retain- 
ed in  the  employ  of  the  plaintiff  and  that  a 
certain  sum  would  be  deducted  from  his 
salary  sufficient  to  pay  the  note.  The  evi- 
dence for  the  plaintiff,  if  believed  by  the  Jury, 
would  have  authorized  a  verdict  for  it,  and 
the  evidence  for  l^e  defendant  would  have 
authorised  a  verdict  for  him.  The  jury 
believed  the  defendant's  side*  of  the  case 
and  found  a  verdict  in  accordance  there- 
with. This  verdict  has  the  approval  of  the 
trial  judge.  The  charge  of  the  court  was  full 
and  fair  and  submitted  clearly  the  Issues 
raised  by  the  pleadings,  and  is  not  subject  to 
the  criticism  urged.  For  no  reason  assigned 
was  it  error  to  overrule  the  motion  for.  a 
new  trial.  See  McConnell  v.  Cherokee  Na- 
tional Bank,  18  Ga.  App.  52,  88  S.  E.  824, 
kod  cases  cited ;  *  Joneir  v.  Dannenberg,  112 
Ga.  426,  87  S.  B.  72»,  52  L.  R,  A.  2T1 ;  Wfl- 
son  V.  Carter,  4  Ga.  App.  d49,  61  8.  E.  494. 
Judgment  affirmed. 

• 

BROYLES^  0.  J.*  and  BLOODWORTP,  J., 
concur. 


""^^ 


■'■    (25  Ga.  App.  &4a) 
DAVIDSOIf  V.  STATE.     (No.  11597.) 

(Court  of  Appeals  of  Georgia,  Divilion  Ko.  1. 

July  28,  1920.) 

(ByUahua  5y  the  Ooturi.) 

Criminal  law  «=3>938(l)— Newly  dlaoovered  evl- 
deaoe,  not  oomulative  or  impeaohing,  aad 
probably  saffloieat  to  dhaage  result  reqnlrer 
o«Mtf  trial. 

The  alleged  newly  discovered  evidence  it 
neither  cumulative  nor  impeaching  in  its  char- 
acter, and  would  probaUy  cause  a  different  ver- 
diet  to  be  returned  upon  another  trial.  The 
conrt,  therefore,  erred  in  overruling  the  de- 
fendant's motion  lor  a  new  tiiaJL 

Error  from  Superior  Court,  Harris  Coun- 
ty; G.  H.  Howard,  ^udge. 

Proceedings  by  t2ie  State  against  Huso 
Davidson.  Jud&ment  for  the  Sitate,  a  new 
trial  was  denied,  and  defendant  brings  er- 
ror.   Reversed, 

J.  R.  Lunsford,  of  Hamilton,  and  J.  B 
Bumslde,  of  Thomson,  for  plaintiff  in  error. 

C.  F.  McLaughlin,  SoL  Gen.,  of  ColumbuSt 
for  the  State. 

BROTUBSy  O.  J.    Judgment  reversed. 

« 

LUKE  jB,nd  BLOODWORTH,  JJ.,  c<mcQr. 


^B»For  otber 


■••  Mine  tople  and  KBT-NUUBBR  In  all  Key-Niunbercd  Digests  and  Indezi 
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(Qa» 


(26  Ga.  App.  641) 

SENIOR  V.  STATE.     (No.  11595.) 

(Conrt  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

July  28,  1920.) 

(ByUahu9  hy  the  Court.) 


Criminal  law  ^s» it 59 (4)— Appellate  coort  oon- 
not  review  oonfllotlag  evidence,  exoept  to  oee 
whether  verdlot  eapported. 

In  no  case  where  the  motion  for  new  trial 
contains  the  general  grounds  only,  and  there 
is  a  conflict  in  the  evidence,  is  this  court  call- 
ed npon  to  say  which  witness  or  witnesses 
spoke  the  truth.  This  is  a  question  entirely 
for  the  Jury  under  a  proper  charge  of  the 
court.  In  such  a  case  all  that  is  necessary  for 
this  court  to  determine  is  whether  or  not  there 
is  any  eTidence  to  support  the  verdict.  In  this 
case  there  is  ''some"  eridence  to  support  the 
▼erdict,  for  a  witness  testified:  "We  found 
some  whisky  there  about  85  steps  from  his 
house,  right  in  the  edge  of  the  yard— it  was  just 
below  his  yard  on  his  premises.  There  was  a 
gallon  jug,  two  quarts,  and  three  or  four  Coca- 
Cola  bottles  fun.**  The  trial  judge  was  satisfied 
with  the  verdict,  and  we  cannot  interfere. 

Brror  from  Superior  Court,  Harris  Coun- 
ty;  G.  H.  Howard,  Judge. 

Proceeding  between  Step  Senior  and  the 
State.  Judgment  for  the  latter,  and  the 
former  brings  error.    Aifirmed. 

Hardy  4k  Peavy,  of  Hamilton*  for  plaintifl 
In  error. 

C.  F.  McLaughlin,  Sol.  Gen.*  of  Columbus, 
for  the  State. 

BLCODWORTH,  J.    Judgment  affirmed. 
BBOYLBS,  O.  Jm  and  LUKB,  J.,  concur. 


(26  Ga.  App.  681) 

HAYS  V.  STATE.     (No.  1 1513.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  29,  1920.) 

iSyUabua  hy  the  Court.) 

I.  Crlmlaal  law  «a»564(l)— When  vense  islll'i 
oieatly  proved. 

"When  all  the  evidence  introduced  on  the 
trial  of  a  criminal  case  strongly  and  decidedly 
tended  to  show  that  the  offense  was  committed 
in  the  county  where  the  trial  was  had,  and 
there  was  no  evidence  warranting  even  a  bare 
conjecture  that  it  was  committed  elsewhere, 
it  will  be  held  that  the  yenue  was  sufficiently 
proved."  WomUe  ▼.  SUte,  107  Ga.  666, 667  (3), 
669,  33  S.  E.  630  (3),  631,  and  authorities  cited. 
See,  also,  Davis  v.  State,  7  Ga.  App.  332,  66 
S.  B.  960.  Under  this'tuling  the  venue  in  the 
instant  case  was  sufficiently  shown. 


2.  Crlmlsal  law  ^a»  1160— Where  ooBvletloB  ap- 
proved by  trial  Jadge  ie  supported  by  evideaee 
It  eaanot  be  reverted  in  abtenee  of  error  of 
law. 

There  was  some  evidence  which  authorised 
the  jury  to  find  that  the  defendant  had  sold  a 
portion  of  the  mortgaged  property  before  the 
payment  of  the  mortgage  debt,  without  the  con- 
sent of,  and  with  the  intent  to  defraud,  the 
mortgagee,  and  that  loss  was  thereby  sustain- 
ed by  the  latter;  and,  the  trial  judge  having  ap- 
proved the  defendant's  conviction,  and  no  error 
of  law  appearing,  this  court  is  without  author- 
ity to  reverse  the  judgment  below. 

Brror  from  Superior  Conrt,  Whitfield  Coon- 
ty;   M.  C.  Tarver,  Judge. 

J.  M.  Hays  was  omvicted  of  an  offense^ 
and  he  brings  error.    Affirmed. 

R.  H.  Hooae^  of  Dalton,  for  plaintifl  In  er- 
ror. 

J.  M.  Lang,  SoL  Qen^  of  Oalhonn,  for  the 
State. 

BBOYLBS,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(25  GkL  App.  48») 
LANIER  v.  STATE.     (No.  1 1591.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1. 

July  14^  1920.) 

(SyUahu9  by  the  Court.) 

1.  Criminal  law  «s» 1 064 (3)— Motion  for  new 
trial  for  refasal  of  oontinuanoo,  not  eettlng 
oat  showing,  not  oonsldsred. 

Under  repeated  rulings  of  the  Supreme 
Court  and  of  this  court,  a  special  ground  of  a 
motion  for  a  new  trial  must  be  complete  and 
understandable  within  itself.  In  the  instant 
case  a  special  ground  of  the  motion  for  a  new 
trial  is  based  upon  the  refusal  of  the  court  to 
grant  a  continuance  on  account  of  the  absence 
of  alleged  material  witnesses  for  the  defendant. 
The  ground,  however,  fails  to  set  out  the  show- 
ing made  by  the  defendant  in  support  of  the 
motion,  and  it  is  not  attached  thereto  as  an  ex- 
hibit The  ground,  therefore,  cannot  be  con- 
sidered. 

2.  Criminal  law  ^a»l  l2(7)»Laroeny  ^s»l,  23— 
Thief  may  be  iadleked  la  any  oounty  to  which 
he  earrlet  the  goods;  stealing  of  automobile, 
though  a  feloay,  oonstitotes  ''simple  laroeny." 

"Simply  larceny"  is  the  wrongful  and  fraud- 
ulent taking  and  carrying  away,  by  any  person, 
of  the  personal  goods  of  another,  with  intent 
to  steal  the  same.  The  thief  may  be  indicted 
in  any  county  Into  which  he  may  carry  the 
goods.    Pen.  Code  1910,  1 162. 

(a)  While,  under  the  act  of  1916  (Laws  19ie» 
p.  164;  Park's  Pen.  Code  Supp.  1917,  |  188^), 
th^  stealing  of  an  autoimobile  is  a  felony,  it  re- 
mains (like  cattle  or  hog  stealing,  which  are 
also  felonies)  simple  larceny. 


^B»For  other 


Me  same  topic  and  KBY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(los  ao.) 

(b)  Under  the  aboTe  ralinf,  and  the  facta  of 
the  case,  the  defendant  was  subject  to  indict-k 
ment  in  the  connty  of  Franklin. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Simple 
Larceny.] 

3.  Sufllclenoy  of  avidance. 

The  eyidence  authorised  the  Terdict,  and 
the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 


Brror  from  Superior  Oourt,  Franklin  Coun- 
ty; W.  L.  Hodges,  Judge. 

B.  Lu  Lanier  was  convicted  of  larceny,  and 
he  brings  error.    Affirmed. 

Alex.  S.  JohnsoDt  of  Boyston,  for  plaintiff 
in  error. 

A  S.  Skelton,  SoL  Gen.,  of  Hartwell,  for 
the  State. 

BROYLES,  0.  J.    Judgment  affirmed. 

LUKB  and  BLOODWORTH,  J  J.,  coneur. 


(26  Oa.  App.  488) 

THOMPSON  V.  STATE.    (No.  1 1562.) 

(Ckiurt  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(SyUa^uM  Jty  the  ComtU) 

I.  Grlmiaal  law  «s9l092(4)— Aliaoad  error  la 
ovarruling  demarrar  oaanot  bo  oonsidorad 
where  bill  of  oxcaptioaa  was  lata. 

No  exceptions  pendente  lite  to  the  over- 
ruling of  tbe  demurrer  were  filed.  The  judg- 
ment on  the  demurrer  was  rendered  on  April 

1,  1920,  and  the  bill  of  exceptions  was  tendered 
to  the  judge  on  May  1,  1920,  more  than  20 
days  after  the  overruling  of  the  demiii^i*er,  and 
hence  the  assignment  of  error  on  that  judg- 
ment |waa  made  too  late  and  cannot  be  con- 
aidered. 

2.  Sufflolenoy  of  evidence. 

The  evidence  in  this  case  authorized  the 
conviction  of  the  defendant,  and  the  charge  of 
the  court,  when  read  in  its'  entirety,  was  full 
and  fair  and  not  subject  to  the  critidsms  urged 
in  the  defendant's  motion  for  a  new  triaL 

Brror  from  Superior  Court,  Forsyth  Ctoon- 
ty ;  D.  W.  Blair,  Judge. 

Lewis  Tbomi^on  Was  convicted  of  an  of- 
fense, and  he  brings  error.    Affirmed. 

J.  P.  Brooke,  of  Alphai^etta,  for  plaintiff 
Sn  error. 

John  T.  Dorsey,  Sol.  Gen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Ridge,  for  the  State. 

LUKB,  J.    Judgment  afDrmed. 

BROYLES^  a  J.,  and  BLOODWORTH,  J., 
concur. 
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(16  Oa.  App.  646) 
LANIER  V.  STATE.    (No.  11 02 1.) 

(Oourt  of  Appeals  of  Gkorgia,  Division  No.  1. 

July  28,  1920.) 


(ByUahuM  by  ih€  Oouri.) 

1.  No  error  In  charga. 

The  excerpt  from  the  charge  of  the  oourt 
complained  of,  when  considered  in  the  light 
of  the  entire  charge  and  the  facta  of  the  case, 
contains  no  reversible  error. 

2.  Criminal  law  ^s>747,  1 160— Where  evldenoa 
oonfllots,  credibility  of  witaesses  Is  for  the 
Jary;  approved  vardlol  supported  by  soma 
evidaaoa  oaanot  bo  sat  aside. 

The  evidence  in  the  caae  waa  confficting. 
It  was  for  the  Jury,  under  proper  instructions 
from  the  court,  to  credit  the  witnesses  who  tes- 
tified before  them.  The  jury  believed  the  evi- 
dence for  the  state,  which,  if  credited,  author- 
ized the  verdict  Since  the  trial  judge  has  ap- 
proved that  verdict,  and  there  being  no  errors 
of  law  on  the  trial  of  the  case,  this  court  can- 
not set  the  verdict  aside. 


3.  Criminal  law  «s»ll60— Denial  of  new  trial 
for  aewly  disoovarad  ovidonoa  will  not  bo  held 
orror. 

The  alleged  newly  discovered  evidence  and 
the  counter  showing  thereto  were  heard  by  tbe 
trial  judge.  This  court  cannot  say  that  it  was 
error,  upon  the  ground  of  jthe  newly  discovered 
evidence,  for  the  court  to  overrule  the  motion 
for  a  new  trial. 

Brror  from  Superior  0)urtt  Bulloch  Coun- 
ty; A.  B.  Lovett,  Judge. 

Proceeding  between  the  State  and  O.  M. 
Lanier,  and  from  the  judgment  and  from  the 
denial  of  his  motion  for  new  trialt  he  hringk 
error.    Affirmed. 

Deal  A  Henfroe  and  Fred  T.  Lanier,  all  of 
Statesboro,  for  plaintiff  in  error. 

R.  Lee  Moore,  of  Statesboro,  and  Walter 
F.  Grey,  SoL  Gen.,  of  Swainsboro,  for  the 
State. 

LUKB^  J.    Judgment  affirmed. 

BROYLBS,  a  J.,  aji^d  B^ODWORTB,  J., 
concur. 

(26  Oa.  App.  &4«) 
HALLMAN   v.  STATE.    (No.    11629.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(SyllaimM  5y  the  Oomri.) 

Criminal  law  ^s»l  1 60— Approved  varriiot  not 
dlstarbed  oa  appeal. 

The  motion  for  a  new  trial  contained  the 
usual  general  grounds  only.  The  evidence  war 
conflicting;  the  Jury  believed  the  evidence  for 
the  state,  and  convicted  the  defendant.  In  such 
a  case,  where  there  is  any  evidence  to  support 
the  verdict,  and  it  is  approved  by  the  trial 
Judge,  this  court  is  powerless  to  interfere. 


^B»For  other  cases  see  same  topic  and  KBT-NUIIBBR  in  all  Key-Numbsrad  Dlgsats  and  Indsxea 
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(Qa» 


Error  from  Superior  Court,  Webster  Ooun- 
t7;   Z.  A.  littlejohn,  Judge. 

L.  G.  Hallman  was  couvfcted  of  an  offense, 
his  motion  for  a  new  trial  was  denied,  and 
he  brings  error.    Affirmed. 

J.  F.  Souter  and  M.  A.  Walker,  both  of 
Preston,  for  plaintiff  in  error. 

Jule  Felton,  Sol.  Gen.,  of  Montezuma,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(25  Oa.  App.  668) 

SCOTT  V.   STATE.    (No.    ((«46.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  1. 

July  28,  1920.) 

(8yUdbu9  ly  the  O^wrt.) 


Robbery  ^=>I7(6)  —  ImHotment,  not  alleging 
taking  witliout  owner's  consent,  held  Insuf- 
flolent. 

The  Indictment  In  this  case,  which  charged 
the  offense  of  robbery,  failing  to  allege  that 
the  fraudulent,  wrongful,  and  idolent  taking  of 
the  property  was  without  the  consent  of  the 
owner,  bat,  on  the  contrary,  alleging  that  the 
taking  was  with  his  .consent,  set  forth  no  crime 
under  the  laws  of  this  state;  and  the  yerdict 
of  '^guilty  of  robbery  by  force  and  violence*' 
and  the  judgment  based  thereon  were  Toid, 
and  the  court  erred  in  OTermling  the  defend- 
ant's motion  to  arrest .  the  judgment.  Pea. 
Code  1910,  §  148;  l4ong  ▼.  State,  12  Ga.  294 
(11),  821(11). 

Error  from  Superior  Oonrt,  De  Kalb  Goun- 
ty;   John  B.  Hutcheson,  Judge. 

Leroy  Scott  was  conricted  of  robbery,  and 
he  brings  error.    Reversed. 

A.  M.  Brand,  Bill  Bailey,  and  T.  J.  Ripley, 
all  of  Atlanta,  for  plaintiff  in  error. 

Qeo.  M.  Napier,  Sol.  Gen.,  of  Decatur,  and 
Wm.  F.  Buchanan^ot  Atlanta,  for  the  Stiite. 

BROYI^S,  a  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


It  ^ 


(26  Ga.  App.  SU) 

SCHOFIELD  V.  HATFIELD*     (No.    10716.) 

(Gourt  of  Appeids  of  Georgia,  Division  No.  2. 

July  10,  1920.) 

(ByUahuM  hy  the  Owitrt.) 

Highways  «s»l84(3)«-Neoli||enoe  «s»76— €>rlai- 
iaal  aot  as  ooatrlbutory  neglieenoe  deftaed; 
proximate  oaase  of  lajury  la  aiitomeblle  ool- 
llsloa  held  for  Jury. 
WheD  two  persons  are  engaged  in  the  vio- 
lation of  the  same  criminal  statute  in  the  same 


manner  and  at  the  same,  time,  but  the  act  of 
.each  is  separate  and  distinct  from  the  act  of 
the  other,  and  one  of  them  is  injured  as  a  prox- 
imate result  of  such  criminal  act  on4he  part  of 
the  other,  be  may  nevertheless  recover  there- 
for, if  his  own  criminal  conduct  has  not  proxi- 
mately contributed  to  his  injury. 

Under  the  evidence  in  this  case,  whether  ar 
not  the  injured  party  was.  injured  as  a  proxi- 
mate result  ^  his  own  negligence,  or  solely  as 
a  proximate  result  of  the  negligence  of  the 
other,  were  questions  of  fact  for  the  jury. 
The  verdict  which  was  found  for  the  defendant 
not  being  demanded  as  a  matter  of  law  under 
the  evidence,  the  first  grant  of  a  new  trial  to 
the  plaintiff  will  not  be  disturbed. 

Srror  froza  City  Court  of  Macon;    Du 

Pont  Guerry,  Judge. 

Action  by  Mrs.  L  I.  Hatfield  against  J.  S. 
Schofleld.  Verdict  for  defendant,  a  new  tri- 
al was  granted,  and  defendant  brings  error. 
Affirmed. 

Mrs.  I.  I.  Hatfield  brought  suit  against  J. 
S.  Schofleld  to  recover  for  the  homicide  of 
her  son.  She  alleged  that  the  homicide  was 
caused  by  the  automobile  of  the  defendant 
negligently  colliding  with  an  automobile 
which  her  /Km  was  driviiig  along  a  public 
highway.  Amcmg  various  grounds  of  negli- 
gence as  the  cause  of  the  injury,  she  alleged 
the  negligence  of  the  defendant  in  running 
his  automobile  along  a  public  highway  at  a 
dangerous  and  unlawful  rate  of  speed  in  ex- 
cess of  60  sues  per  hour,  in  violation  of  a 
penal  statute  of  the  state  regulating  the 
speed  of  automobiles  along  public  highways. 
Th^re  was  evidence  in  support  of  these  vari- 
ous allegations  of  negligence.  It  particularly 
appeared  that  both  automobiles  were  travel- 
ing in  the  same  direction  along  the  highway, 
at  a  rate  of  speed  in  excess  of  60  miles  per 
hour,  that  the  automobile  in  which  the  plain* 
tiff's  son  was  driving  was  overtaken  by  the 
defendant's  automobile,  and,  while  botli  were 
turning  a  curve  in  the  road,  the  defendant's 
automobile  ran  into  the  automobile  driven 
by  the  son  and  wrecked  it,  thereby  causing 
his  death.  The  jury  found  a  verdict  for  the 
defendant  Upon  motion  of  the  plaintiff 
the  verdict  was. set  aside,  and  a  new  trial 
granted.  To  this  grant  of  a  new  trial  the 
defeadasit  excepts,  contending  that  ti»a  ver- 
dict, under  the  undisputed  evidmce^  was  de> 
manded  as  a  matter  of  law. 

P.  F.  Brock  and  MUler  &  Jones,  all  of  Ma- 
con, for  plaintiff  in  error. 

Jordan  &  Moore  and  B.  L.  Bemer,  all  of 
Macon^  for  defendant  in  error. 

STEPHENS,  J.  (after  stating  the  facts  as 
above).  The  plaintiff's  right  to  recover  must 
necessarily  depend  upon  the  defendant's  negll* 
genoe  as  the  proximate  cause  of  the  injury. 
She,  of  course,  cannot  recover  upon  her  own 
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negligence  or  that  of  tlie  person  injured. 
Any  negligent  act  of  the  defendant  in  which 
the  person  injured  participates  and  which  is 
the  Joint  act  pf  both  parties  must  necessari- 
ly be  the  negligence  of  the  person  injured  as 
well  as  the  defendant,  and,  if  the  proximate 
cause  of  the  injury,  would  necessarily  bar 
a  recovery.  If,  however,  the  x^egligence  of 
the  parties  consists,  not  in  the  Joint  perform- 
ance of  an  act,  but  in  the  performance  of 
separate  and  distinct  acts,  although  of  the 
same  ch.aracter  and  cont^nporaneous  and 
in  violation  of  the  santfe  statute,  the.  act  of 
one  not  being  the  act  of  the  other,  the  per- 
son injured  is  not  debarred  from  a  recovery, 
unless  his  own  negligence  was  the  cause  of 
the  injury.  It  is  immaterial  whether  the 
negligence  of  the  respective  parties  is  es- 
tablished as  a  matter  of  law  or  as  a*  matter 
of  fact.  The  theory  up<Hi  which  an  injured 
party  is  debarred  of  a  right  to  recover  when 
injured  while  «}gaged  in  the  performance  of 
an  illegal  or  criminal  act  rests,  not  upon  the 
ground  that  he  is  performing  an  illegal  or 
criminal  act,  either  alone  or  Jointly  with 
the  defendant,  but  upon  the  ground  that  his 
conduct  is  negligent  and  is  the  proximate 
cause  of  his  injury.  Even  though  negligence 
might  be  shown  as  a  matter  of  law,  the  ques- 
tion of  proximate  cause  may  still  be  one ;  for 
the  Jury.  See,  in  this  connection,  Hughes 
T.  Atlanta  Steel  Ck>.,  ia6  Ga.  511,  71  S.  ^. 
728,  86  U  R.  A.  (N.  S.)  547,  Ann.  Cas.  1912C, 
394;  Moore  ▼.  Oentral  of  Georgia  By.  Co., 
149  Ga.  581,  101  S.  B.  668;  Bea^  on  Con- 
tributory Negligence,  74,  76;  1  Cooley  on 
Torts,  271  et  seq. 

In  the  case  under  consideration  es/dt  parv- 
ty.  In  operating  his  automobile  in  violation 
of  a  criminal  statute,  was  dearly  negligent 
as  a  matter  of  law.  Whether  or  not  the  evi- 
dence demanded  the  inference  that  auch  neg- 
ligence upon  the  part  of  either  party  in  any 
maimer  contributed  to  or  caused,  ttie  injury 
must  necessarily  depend  upon  whether  or  not 
a  causal  relation  between  the  negligence  and 
the  injury  was  conclusively  shown,  or  was 
made  an  Issne,  by  the  eridence.  While  leadi 
party  was  yiolattng<«  crlmtui  statute,  they 
were  not  acting  Jointly,  but  the  act  of  each 
was  a  separate  and  distinct  criminal  act;  Al- 
though they  weite  acting  contemporaneonsly 
and  violating  the  same  statute,  this  does  not 
render  their  actions  Joint  The  Injury  to.  the 
deceased,  therefore,  nmy  have  been  caused  ei- 
ther by  Ilia  own  negligence  or  by  that  of  the 
defendant  If  he  was  injured  by  the  defend- 
anfs  negligence,  and  not  by  his  own  negli- 
gence, the  plaintiff  may  recover.  It  cannot 
be  said  as  a  matter  of  law  that  the  n^li- 
gence  of  the  deceased  in  operating  his  auto- 
mobile at  a  rate  of  speed  prohibited  by  law 
<ioiitribtited  to  or  caused  the  Injury.  Nor 
*does  tlie  evidence  demand  the  inference  that  1 
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any  negligence  on  the  part  of  the  deceased 
caused  the  injury.  The  deceased  may  have 
been  injured  solely  by  the  negligence  of  the 
defendant.  The  pro^dmate  cause  of  the  in- 
Jury  may  have  been  negligence  on  the  part 
of  the  defendant  other  than  the  operation  of 
his  automobile  at  a  irate  of  speed  prohibited 
by  law,  or  it  may  have  been  the  other  acts 
of  negligence  charged  against  the  defendant 
and  supported  by  the  evidence.  All  these 
were  questions  of  fact  for  the  Jury.  The 
verdict  as  rendered  for  the  defendant  was 
therefore  not  as  a  matter  of  law  demanded. 

Even  though  both  parties  were  not  acting 
Jointly  in  violation  of  a  criminal  statute,  it 
is  suggested  that  they  were  nevertheless  com- 
mitting a  Joint  act  of  negligence  in  racing 
at  a  dangerous  rate  of  speed  along  a  public 
highway.  Whether  or  not  they  were  thus 
negligent,  and  whether  or  not  such  negligence 
was  the  proximate  cause  of  the  injury,  were 
questions  for  the  Jury. 

Since  the  verdict  for  the  defendant  was 
not  demanded,  the  first  grant  of  a  new  trial 
setting  it  aside  will  not  be  disturbed. 

Ji^dgment  affirmed. 

JBNKINS,  P.  J^  and  SMITH,  J.,  concur. 


(25  Oa.  App.  438) 
SOUTHERN  RY.  CO.  v.  WINN.    (No.  f  IIIO.) 

(Court  of  Appeals  of  Georgia,  Division  Ko.  1. 

July  14,  1990.) 

(ByJMm  fiy  aii*oHal  BUfJ 

1.  Carriers  <SS93 16 (2)— Statutory  proaiiiii|rtlOii 
of  Regligenee  a  rule  of  evidenee  rebuttable  by 
testimony. 

The  presumption  of  negligence  as  to  a  pas- 
senger raised  by  Civ.  Ck>de  1910,  S  2780,  is  a 
role  of  evidence  and  not  a  presumption  of  law, 
and  may  be  rebutted  either  by  the  testimony 
of  tiie  plaintiff  or  by  that  of  defendant. 

2.  Carriers  ^3»3I 6 (2)— Statutory  presumptloii 
of  Reflligenoe  applies  only  to  speoiflo  aots  al- 
leged as  proximate  cause. 

The  presumption  of  negligence  as  to  a  pas- 
senger raised  by  Civ.  Code  1910,  |  2780,  is 
raised  only  as  to  the  specific  act  of  negligence 
alleged  in  plaintiff's  petition  as  the  proxi- 
mate cause  of  the  injury,  and  is  not  raised 
with  respect  to  negligence  not  pleaded. 


8.  Negllfenoe  ^e3»l  l«(7)— Speelto  aets  pleaded 
basis  et  reeevery. 

tA  plaintiff  must  recover,  if  at  all,  on  the 
specific  acta^  e£  negUgence  pleaded. 

Error  from  City  Court  of  Brunswick;    D. 
W.  Krauss,  Judge. 

Action  by  Mary  Winn  against  the  South- 
em  Ballvay  CcHupany.    Verdict  for  defend- 
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ant,  new  trial  granted,  and  defendant  brings 
error.     Reversed. 

Bennet,  Twltty  ft  Beeee,  J.  T.  Colson,  and 
F.  M.  Scarlett,  Jr.,  all  of  Bronswlck,  for 
plaintiff  In  error. 

Oliver  &  Oliver,  of  Savannah,  and  D.  M. 
Clark,  of  Jesnp,  for  defendant  in  error. 

LUKE,  J.  Mrs.  Mary  Winn  sued  the 
Southern  Railway  Company  for 'damages,  al- 
leging that  her  minor  son,  upon  whom  she 
was  dependent,  hoarded  a  passenger  train  of 
the  defendant,  as  a  passenger,  for  the  pur- 
pose of  being  transported  from  Brunswick, 
Ga.,  to  Jesup;  that  the  train  was  crowded 
and  her  son  could  not  get  a  seat  in  the 
coaches  and  was  forced  to  ride  on  the  plat- 
form of  the  rear  car  of  the  train;  that 
among  the  passengers  were  five  other  persons 
(naming  them)  who  were  not  seated,  and  who 
were  intoxicated  and  disorderly  on  the  train, 
and  that  these  persons  had  trouble  with  the 
ticket  collector,  and  that  the  porter  on  the 
train  restrained  them  from  doing  the  ticket 
collector  harm;  that  her  son  was  sober  and 
had  not  been  drinking  at  all;  that  the  per- 
sons named  who  were  drunk  went  out  on  the 
platform  where  her  son  was  standing  and  in- 
vited him  to  take  a  drink  with  them  and  he 
courteously  declined;  that  the  said  persons 
stuck  their  bottles  of  whisky  to  his  mouth 
and  undertook  to  force  him  to  drink,  and 
that  he  still  refused  to  drink ;  that  three  of 
the  said  persons,  without  any  provocation 
whatever,  assaulted  her  son  and  struck  him 
several  times,  and  knocked  him  off  of  the 
rapidly  moving  train,  and  he  was  instantly 
killed  thereby.  It  was  alleged  that  the  com- 
pany, its  servants,  agents,  and  eorploy^s  were 
negligent,  as  follows: 

"In  not  providing  sufficient  cars  l|pr  the  ac- 
commodation of  the  pasBengers  of  the  train, 
and  in  not  providing  sufficient  seating  capacity 
for  all  passengera  on  the  train;  in  permitting 
dnmken,  riotous,  and  disorderly  passengers  to 
be  upon  the  train;  in  not  restraining  drunken, 
riotous,  and  disorderly  passengers  from  inter- 
fering with  the  peajce,  comfort,  and  safety  of 
petitioner's  son;  in  not  restraining  the  said 
drunken,  riotous,  and  disorderly  passengers 
from  committing  an  assault  upon  petitioner's' 
son,  and  through  said  assault  knocking  him  from 
the  train." 

The  Jury,  after  hearing  the  evidence,  re- 
turned a  verdict  in  favor  of  the  defendant, 
and  the  Judge  granted  the  plaintiff  a  new  trl- 
aL  This  being  the  first  grant  of  a  new  trial, 
the  question  to  be  determined  is  whether  or 
not  the  evidence  demanded  the  verdict 

(a)  The  Jury  were  authorized  to  find  that 
the  plainttfTs  son  was  found  beside  the  rail- 
road' track  dead,  with  bruises  about  hla 
head;  the  doctors  disagreed,  or  perhaps  we 
should  say  did  not  testify  in  accord,  as  to  the 
lElnd  of   instrument   that  likely   made   the 


wound.  For  the  purposes  of  this  case  It  may 
be  conceded  that  the  Jury  were  authorized  td 
find  that  the  deceased  came  to  his  death  by 
falling  off  the  train  while  a  passenger  th&e- 
on,  and  that  the  presumption  of  negligence, 
as  provided  by  the  avU  Code  (1910),  |  2780, 
was  raised. 

[1]  (b)  The  presumption  raised  by  sectkm 
2780  is  a  rule  of  evidence  and  not  a  pre- 
sumption of  law,  and  may  be  rebutted,  either 
by  the  testimony  of  the  plaintiff  or  by  that  of 
the  defendant 

[2]  (c)  The  presumption  raised  by  section 
2780  is  raised  only  as  to  the  specific  acts  of 
negligence  alleged  in  the  plaintUTs  petiUon 
as  the  proximate  cause  of  the  injury  alleged. 
The  presumption  is  not  raised  with  respect 
to  negligence  (if  there  be  such)  which  is  not 
pleaded.  See  6a.  Southern  By.  v.  Thornton, 
144  Ga.  484,  87  S.  B.  888,  and  cases  cited. 

[3]  (d)  The  evidence  for  the  plaintiff  (and 
it  may  here  be  stated  that  the  def«idant  of- 
fered no  testimony)  disproved  every  act  of 
negligence  alleged  by  the  plaintiff  wtiidi 
could  have  been  the  proximate  cause  of  the 
homicide.  Indeed,  the  only  deduction  that 
can  be  drawn  from  the  evidence  is  that  there 
Is  no  foundation  in  point  of  fact  for  any  of 
the  plaintiff's  allegations  of  negligence. 
Since  the  plaintiff  must  recover  upon  the 
fifpedflc  acts  of  negligence  pleaded,  if  she  re- 
covers at  all,  the  verdict  in  favor  of  the  de- 
fendant was  demanded.  It  was  error  to 
grant  the  motion  for  a  new  triaL 

Judgment  reversed. 

BBOYLBS,  C.  J.,  and  BL(X)DWORTH«  J., 
concur. 


(26  Oa.  App.  62S) 
HENNON  V.  JONES.     (No.  1 1361.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 

(ByUdbiu  by  the  Court.) 

1.  Intoxloatfag  liquors  ^s>2d6~EvtdMioo  sis- 
talaing  direetlon  of  Yendlct  for  dofoadaat  is 
trover  for  aotomobilo. 

The  evidence  in  this  case  demanded  a  ver- 
dict for  the  defendant,  and  the  court  did  not 
err  in  so  directing. 

2.  AdmlsslbHity  of  ovidenoe. 

The  assignments  of  error  as  to  the  admis- 
sion and  exclusion  of  certain  evidence  contain 
no  reversible  error. 

Stephens,  J.,  dissenting. 

Error  from  City  Court  of  Sloyd  County; 
W.  J.  Nunnally,  Judge. 

<  Trover  by  Mrs.  Ia  I*  Hennon  against  G. 
6.  Jones.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 
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W.  B.  Mebane,  of  Rome,  for  plaintiff  in  er- 
ror. 

L.  H.  Covington  and  J.  F.  Kelly,  both  of 
Rome,  for  defendant  in  error. 

SMITH,  J.  Mrs.  Hennon  brought  trover 
against  Jones  in  the  city  oonrt  of  Floyd  coun- 
ty. At  the  trial  it  was  admitted  in  open  court 
by  both  parties  that  the  sole  issue  was  the 
question  of  title  to  the  automobile  sued  for. 
It  was  further  admitted  that  this  automobile 
had  been  seized  by  the  sheriff  of  Floyd  coun- 
ty on  a  public  highway  in  that  county,  and 
that  at  the  time  of  the  seizure  it  contained 
five  gallons  of  whisky;  that  condemnation 
proceedings  had  been  instituted;  and  that 
under  this  proceeding  the  defendant  had 
purchased  the  car  at  the  sheriff's  sale.  The 
plaintiff  is  the  wife  of  the  man  who  was 
operating  the  automobile  when  the  whisky 
was  found  in  it  She  testified  that  her  mon- 
ey had  paid  for  the  car,  and  that  she  knew 
nothing  about  the  whisky  being  in  it,  or 
that  it  was  being  used  for  that  purpose.  She 
admitted  on  cross-examination  that  she  had 
owned  four  cars,  trading  them  one  for  the 
other  until  this  car  was  bought  She  also 
admitted  that  she  had  never  signed  any  notes 
for  the  Buick  car  which  was  traded  for  this 
Ford  car;  that  her  husband  made  the  trade 
and  gave  his  notes  for  the  difference.  She 
testified  that  her  husband  was  acting  for 
her,  and  used  this  language: 

"He  is  my  general  agent  to  do  anything 
whenever  I  ask  him  to.  He  would  tell  me  when 
he  was  going  to  use  the  car.  The  purpose  of 
his  telling  me  was  not  for  the  purpose  of  get- 
ting the  car,  but  for  the  purpose  of  telling  me 
where  he  was  going  and  what  time  he  would  be 
back  with  it  He  was  my  agent  for  trading 
generally.  Me  and  him  farmed  together.  He 
bought  stuff  on  my  account  He  has  authority 
to  do  that  He  had  general  authority  from  me 
in  reference  to  this  Ford  car." 

She  further  testified  that  she  "did  not 
know  when  he  (the  husband)  got  the  car 
on  the  night  the  whisky  was  found  in  it 
He  got  up  some  time  that  night  without  my 
knowledge,  and  I  did  not  know  where  he 
was  until  9  o'clock  the  next  morning. 
*  *  *  When  this  automobile  was  taken  in 
by  the  sheriff  I  told  my  husband  to  go  and 
teU  the  sheriff  it  was  mine,"  and  try  to 
get  him  to  give  it  up;  that  she  sent  her 
husband  to  Mr.  Mebane  to  see  what  he  could 
do^  and  that  she  herself  went  to  see.  Mr. 
Mebane  about  getting  her  car  back;  that 
■he  "employed  Mr.  Mebane  in  that  condem- 
nation proceeding.  He  told  me  he  would 
try  to  help  me  get  it  He  was  my  attorney. 
I  employed  him  to  get  my  car."  The  defend- 
ant.  introduced  in  evidence  a  consent  order 
for  the  sale  of  the  automobile  in  question. 
This  order  was  consented  to  by  Mr.  Mebane. 
The  sheriff  testified  that  "Mr.  Mebane  agreed 
to  let  the  car  go  on  and  be  sold."  In  rebuttal 
the  plaintiff  testified: 


"I  sent  my  husband  to  Mr.  liebane  about  get* 
ting  the  car;  that  was  on  the  day  after  the  car 
was  taken;  and  in  three  days  I  came  to  see 
if  I  could  get  it  Put  in  a  claim  bond.  My 
husband  and  I  went  together  to  see  Mr.  Me- 
bane." 

The  consent  order  in  question  was  signed 
by  W.  B.  Mebane  as  attorney  for  Smiley 
Hennon,  the  husband  of  plaintiff. 

[1,2]  This  evidence  shows  conclusively 
that  the  husband  had  general  authority  as 
to  the  use  of  the  car  in  question,  and  that 
he  also  had  authority  to  employ  an  attorney 
to  represent  both  him  and  his  wife  as  to  the 
transaction,  and  also  that  the  husband's 
notes  were  given  for  the  car,  and  that  the 
wife  (the  plaintiff)  was  present  in  the  of- 
fice of  the  attorney  when  the  consent  order 
was  agreed  upon. 

It  follows  that  this  evidence  demanded  a 
finding  that  the  plaintiff,  the  wife,  was  es- 
topped by  her  conduct  firom  claiming  the  ti- 
tle to  the  car  bought  by  the  defendant  at 
the  condemnation  sale,  and  that  the  court 
therefore  did  not  err  in  directing  a  verdict 
for  the  defendant 

Judgment  affirmed. 

JBSNKINS,  P.  J.,  ccmcnra 

,  S'i^JUPHldiNS,  J.  (dissenting)^  I  cannot 
agree  to  the  conclusion  that  the  evidence  de- 
manded a  verdict  for  the  defendant  I  con- 
cede that  had  Mrs.  Hennon  consented  to  the 
sale  of  the  automoWe  she  would  now  be 
estopped  from  asserting  title  in  the  trover 
suit  to  recover  the  property  from  the  pur- 
•haser.  Olie  evidence^  however,  does  not 
conclusively  show  that  she  consented  to  the 
sale.  It  does  not  necessarily  demand  any 
such  inference.  The  giving  of  general  au- 
thority to  the  husband  to  use  the  car  or  to 
employ  an  attorney  to  r^resent  her  in  her 
efforts  to  recover  the  car  and  defeat  its  sale 
under  condemnation  proceedings,  or  the  em- 
ployment herself  of  an  attorney  for  such  pur- 
pose, with  general  authority  to  represent  her, 
does  not  demand  the  Inference  that  either 
the  husband  or  the  attorney  had  the  right 
to  bind  her  by  a  sale  of  the  car  or  a  siettle- 
ment  of  the  case.  Besides,  if  either  had 
any  such  authority,  the  evidence  does  not 
demand  the  inference  that  he  exercised  it 
Mr.  Henuon's  agreement,  through  his  attor- 
ney, to  a  consent  order  in  his  own  case,  to 
which  Mrs.  Hennon  was  not  a  party  in  law 
binds  him  alone,  and  not  her.  His  conduct  in 
his  own  casie,  where  he  does  not  expressly  act 
also  for  his  wife,  does  not  necessarily  demand 
the  inference  tiiat  he  was  in  fact  also  acting 
for  her  and  under  any  authority  which  he  may 
have  had  from  her.  The  action  of  Mr.  Hen- 
non's  attorney  in  agreeing  to  this  consent  or- 
der. In  law;  bound  only  Mr;  Hennon  and  did 
not  bind  Mrs.  Hennon,  who  was  not  a  party 
to  the  case.    The  attorney's  condact»  there- 
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tore.  In  ftgreelng  to  tills  consent  order,  wbat- 
ever  antbority  he  may  have  liad  to  act  fbr 
Mrs.  Hennon,  does  not  demand  the  inference 
that  he  was  at  the  time  acting  for  her.  Nor 
does  the  fiict  that  she  was  present  in  the 
office  of  the  attorney  when  this  consent  or- 
de^  was  agreed  upon  demand  such  an  in- 
ference. Nor  did  her  presence  there,  nnder 
such  circumstances,  demand  the  inference 
that  she  consented  to  the  sale  of  the  car. 
The  consent  order  recites  the  case  as  the 
State  of  Georgia  versus  Smiley  Hennon,  as 
the  owner  of  an  automobile  seized  in  the 
transportation  of  intoxicating  liquors,  and 
states  that  "The  said  Smiley  Hennon  now 
agrees  that  said  automobile  be  sold/*  etc., 
which  1b  signed  "W.  B.  Mebane,  Atty.  for 
Smiley  Hennon." 

The  evidence  authorized  the  Inference  that 
the  car  belonged  to  the  plaintiil,  even  though 
it  may  be  said  that  her  husband^s  money  pur^ 
chased  same  and  he  signed  the  purchase 
money  notes  therefor.  He  certainly  had  a 
right  to  make  a  gift  of  the  car  to  his  wife. 

Under  no  circumstances  can  the  wife's  ti- 
tle to  the  car  be  divested  in  any  condemna- 
tion proceeding  against  the  husband  alone 
and  to  which  she  is  not  a  party.  Such  pro- 
ceeding afiTects  only  his  legal  rights.  The 
sale  passed  no  title  from  her  unless  she  con- 
sented thereto. 

I  am  therefore  of  the  opinion  that  it  was 
improper  for  the  trial  Judge  to  direct  a  ver- 
dict for  the  defendant 

It  is  not  necessary  to  express  any  opin- 
ion upon  the  other  assignments  of  error. 


(2S  Oa.  Api^.  667) 

ELLIS    V.    STATE.    (No.    11652.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,.  1920.) 

(SyUahiu  by  the  OaurU) 

Crlsilsal  law  «s»l092(7)— Bill  of  exoeptlona 
not  tenders^  wltMn  20  d^ys  nsst  be  dis* 
missed. 

The  bill  of  ezceptioas,  not  having  been  ten- 
dered-within  20  days  of  the  judgmsnt  complaia- 
ed  of,  must  be  and  Is  dismissed. 


Error  from  Superior  Court,  BtOloeh 
ty;  A.  B.  Lovett,  Judge. 

Proceeding  between  Dan  Ellis  and  the 
State.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Dismissed. 

Anderson  &  Jones*  of  Statesboro»  tor  plain- 
tiff in  error. 

Walter  F.  Grey,  SoL  Gen.,  of  SwainsborOk 
for  the  State. 

LUKE,  J.    Dismissed. 


BROYLB8,  a  J.,  and  BIJOODWORTH,  J. 
ccncur. 


m  o*.  A»p.  S21) 
WITHERS  V.   STATE.    (No.    1 1 138.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Jtly  Id,  1920.) 

(Syttahus  by  the  Oavrt.) 

Contempt  ^=:>34,  55,  63(5)— Superior  cosrts 
may  define  and  punish  contempts;    attaeh- 
ment  alleging   refusal  of  person   lastitatiBf 
orlmlnal  ease  to  prosecite  and  testify  proper; 
Judgment  of  contempt  will  not  be  set  aside 
as  contrary  to  law,  wkero  allegatiOBS  in  at- 
taohment  are  supported  by  evideaoe. 
The  superior  courts  of  this  state,  having 
been  established  by  the  Oonstitation,  possess 
the    power    to   define   and   punish    contempts. 
Where,  in  the  exercise  of  such  power,  an  at- 
tachment is  issued  by  a  superior  court  defining 
as  a  contempt  the   failure  and  refusal  of  a 
person  to  be  and  (^.ppear  at  court  to  prosecute 
a  criminal  case  and  testify  as  a  witness  therein, 
after,  such  penon  had  originally  institated  the 
prosecution  by  swearing  out  a  warrant  against 
t)xe  defendant  is  the  criminal  case,  such  at- 
tachment alleges  a.  state  of  facts  suffidoit  to 
constitute  contempt  within  the  power  of  the 
court  to   define ;   and  where   the  person   pro- 
ceeded against  is  adjudged  in  contempt,  mch 
judgment  will  not  be  arrested  upon  the  ground 
that  tl^e  acts  set  out  in  the  attachment  are 
not  sufficient  to  constitute  a  eoatempt.    Nor 
will  the  final  order  adjudging  the  respondent 
in  contempt  be  set  asids  as  contrary  to  law, 
where  .the  allegations  in  the  attachment  are 
supported  by  the  evidence.     Bradley  ▼.  State. 
Ill  6a.  168,  36  S.  B.  630,  60  L.  H.  A.  691,  78 
Am.  St.  Repk  167;  In  re  Fite,  11  Ga.  App.  665, 
76  S.  O.  897. 

Error  from  Superior  Ck>urt,  Hall  County; 
J.  B.  Jones,  Judge. 

•  Proceeding  between  J.  B.  Withers  and  the 

State.    Judgment  for  the  latter,  and  the  for- 
mer brings  error.    Affirmed. 

W.  V.  Lance,  ol  Gainesville,  for  plaintiil 
in  error. 
J.  G.  Collins,  of  Gainesville,  for  the  State. 

8T£PH£NSv  J.   Judgment  afflrmed, 

JENKINS,  P.  J.,. and  SMITH,  J^  eoncor. 

CS5  Oa.  App.  4ao 
NEAL  V.  CITY  OF  DUBLIN.     (No.  11566.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(SyUaku^  hy  ike  Oowtt) 

Municipal   oorporations  «s»642(l)--Ceniemrl 
properly  desM  by  Saperler  Oeert,  wMra 
Jadgment  of  reoerder  was  not  wltfteat  seai« 
sapport. 
The  Judgment  of  the  recorder  of  the  dtar 
of  DpbUn  was'  not  without  some  evidence  to 
support  it,  and  the  judge  of  the  superior  cout 
did  not  err  io  refusing  to  sanction  the  cer- 
tiorari. 

Error  from  Superior  Court,  Laurens  Goon- 
ty;  J.  Ii.  Kent,  Judge. 
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Proceedings  between  Maud  Neal  and  the 
City  of  Dublin.  Judgment  for  tjie  latter,  and 
tbe  former  brings  error.   Affirmed. 

W.  A.  Dampier,  ol  Dublin,  for  plaintiff  In 
error. 

T.  W.  IDrans,  of  Dublin,  for  defendant  m 
ettor. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ^  concur. 


(26  Oa.  App.  880) 

BURTON  V.  BEARDEN.    (No.  11217.) 

COourt  of  Appeals  of  Georgia,  Division  No.  1. 

Jane  15^  1920.) 

f Syllabus  5y  the  Oowri.y 

Landlord  and  tenant  «=»330(1),  331(7,8)  — 
Evidence  in  distress  prooeedfngs  admissible; 
tenant  ilabis  to  paroltasor  Yor  same  rent  as 
to  orlolnsl  landlord;  submission  of  Issue  as 
to  tenanoy  held  not  error. 

The  special  grounds  el  the  motion  for  new 
trial  are  without  merit;  there  is  evidence  to 
support  the  verdict,  which  is  approved  by  the 
trial  judge,  and  the  judgment  is  affirmed. 

Error  from  Superior  Court,  Cherokee  Coun- 
ty;  N.  A.  MonriB,  Judge. 

Suit  by  W.  A.  Bearden  against  W.  H.  bur- 
ton. Judgment  tor  plaintiff,  and  defendant 
brings  error.    Affirmed. 

The  special  grounds  <tf  the  motion  for  new 
trial  were  as  follows: 

(1)  That  the  court  erred  In  admitting  as  evi- 
dence the  petition  of.  A.  K.  Burton. asking  for 
commissioners  to  seU  the  land  on  which  the 
crops  levied  upon  were  raised,  ai^d  containing 
copies  of  notices  given  by  said  A.  K.  Burton 
of  bis  intention  of  filing  sudi  petition,  and  also 
the  orders  of  the  judge  of  th&  superior  court 
appointing  commissioners  to  sell  the  land,  be- 
cause the  papers  were  irrelevant  and  imma- 
terial, because  they  showed  that  no  service  of 
the  petition  had  ever  been  made  on  any  one 
claiming  the  lands,  and  that  the  proceedings 
were  ex  parte  and  void,  and  because  there  was 
no  process  attached  to  the  papers  and  no  waiv- 
er by  any  one. 

(2)  That  the  court  erred  in  admitting  the 
deed  made  by  the  oommissioners  to  seU  the 
land  to  William  Gelt  for  the  land  on  which 
the  crops  levied  upon  were  raised,  because  the 
deed  as  evidence  was  immaterial  and  irrele- 
vant and  the  commissioners  had  no  authority 
to  sell  the  lands  and  make  tiie  deed. 

(3)  That  the  court  erred  in  admitting  the 
deed  by  William  Gait  to  W.  A.  Bearden  for 

the  lands  on  which  the  crops  levied  ttpon  were 
raised,  because  the  deed  as  evidence  was .  ir- 
relevant and  immaterial  and  because  it  passed 
no  title  to  W.  A.  Bearden. 

(4)  That  the  court  erred  in  charging  tlie  Jury 
that  if  the  plaintiff  purchased  the  premises  In 


di(V)Ute»  on  whic^  defendant  was  a  tenant  for 
a  share  of  the  crops,  and  got  a  deed  in  which 
he  was  given  the  rents  for  the  year,  the  de- 
fendant would  be  a  tenant  of  plaintiff  within 
the  meaning  of  the  law,  and  would  be  liable  to 
him  for  the  same  rent  as  to  the  original  land- 
ford,  if  he  was  liable  to  the  original  landlord, 
because  the  evidence  did  not  auUiorize  the 
charge  and  because  the  charge  is  not  the. law 
applied  to  the  case,  since  the  right  to  a  dis- 
tress warrant  is  a  n»tter  of  contract  as  be-? 
tween  the  parties. 

(5)  That  the  court  erred  in  charging  i^e  jury 
that  if  defendant  was  a  tenant  and  plaintiff 
purchased  the  land  which  he  was  cultivating 
under  a  deed  providing  that  he  should  have  the 
rents  for  that  year  the  defendant  would  be 
liable  to  plaintiff  for  the  rents,  and  that  the 
jury  should  find  in  favor  of  plaintiff  such  sum 
as  the  evidence  shows  the  rents  amounted  to 
that  year,  because  the  charge  was  without  evi- 
dence to  support  it,  and  was  not  the  law  of 
the  case,  since  the  right  to  distress  warrant  is 
a  harsh  one  and  is  one  of  contract  between  the 
parties,  and  the  relation  of  landlord  and  ten- 
ant must  exist  between  the  parties. 

(6)  That  the  court  erred  in  submitting  the 
question  of  the  relation  of  landlord  and  tenant, 
since  the  plaintiff  himself  testified  that  he  made 
no  contract  or  agreement  with  defendant  for 
the  rents,  and  that  defendant  was  not  plain- 
tiff's tenant  except  by  the  deeds.   ' 

— Statement  by  editor.  '"•• 

B.  W.  Coleman,  of  Canton,  for  plaintiff  in 
error. 

Howell  Brooke,  of  Canton,  for  defendant  in* 
error. 

BLOOD WOBTH,  J.    Judgment  affirmed. 

BBOYUfiS,  a  J.,  and  LUKB,  J.,  eoncar. 


(25  qa.  App.  607) 

ROBINSON  V.  CENTRAL  OF  GEORGIA  RY. 
CO.  et  al.    (No.  9d3l.) 

(Court  of  Appeals  of  Georgia,  Divtoioii  No.  X 

July  19,  1920.) 

Brror  from  Superior  Court,  Fultstt  GottiUy ; 
J.  T.  Pcndietont  Judge. 

Action  by  J.  I.  Boblnson  against  the  Cen- 
tral of  Georgia  Railway  Company  and  others. 
Judgment  for  defendants,  and  plaintiff 
brought  error,  and  the  Court  of  Appeals  certi- 
fied questions.  Affirmed,  with  direction,  in 
conformity  to  Answers  of  the  Supreme  <}ourt 
in  102  S.  B.  0S2. 

Hill  ft  Adiims,  of  Atlanta,  for  plaintiff  in 
error. 

Colquitt  &  Conyers  and  I4ttle,  Powell, 
Smith  &  Goldstein,  all  o^  Atlanta,  for  defend- 
ants in  error. 

JS^NKINS,  P.  J.  The  answers  of  the  Su« 
preme  Court  to  the  questions  certified  to  It 
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in  this  case  are  to  the  effect  that  while  the 
trial  court  did  not  err  in  dismissing  the  ac- 
tion on  the  grounds  set  out  in  the  demurrer, 
yet,  under  the  then  state  of  facts  as  disclosed 
by  the  record,  the  plaintiff  should  be  allowed 
to  amend  his  petition  by  substituting  the 
name  of  the  Director  General  of  Railroads 
as  party  defendant  The  judgment  of  the 
court  below  is  therefore  affirmed,  but  with 
direction,  however,  that  unless  there  should 
be  urged  some  other  and  valid  objecti<Hi  not 
made  by  the  record  as  now  presented,  the 
plaintiff  be  allowed  to  amend  his  petition  by 
setting  up  the  necessary  facts  in  regard  to, 
and  naming  the  proper  party  defendant  to, 
said  cause,  and  upon  such  amendment  being 
made  and  allowed  the  case  shall  stand  rein- 
stated without  prejudice. 
Judgment  affirmed,  with  direction. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(26  Oft.  App.  6QL) 
HILLYER  V.  MAQRUDER.    (No.  1 1512.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 

July  15,  1920.) 

(8vnahu9  hy  SditOfM  Stalf.) 

1.  Parties  «s»50(l)— Subttititlon  of  tenant  as 
plaintiff  suing  for  iandloni's  use  lield  proper. 

In  a  suit  by  landlord,  held  proper  to  allow 
an  amendment  by  substituting  the  name  of  the 
tenant  as  plaintiif  suing  for  the  use  of  the 
landlord. 

2.  Certiorari  «s»28(2)— Jurfsdiotfon  over  sub- 
Jaot-matter  cannot  be  raised  on  petition. 

The  court's  jurisdiction  over  the  subject- 
matter  of  the  suit  cannot  properly  be  raised 
by  petition  for  certiorari. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  between  J.  F.  Hillyer  and  S.  F. 
Magruder.  Judgment  for  the  latter,  petition 
for  certiorari  oyerrule4»  and  the  former 
brings  error.    Affirmed. 

WUlingham,  Wright  ft  Covington,  and 
Junius  F.  Hillyer,  all  of  Rome,  for  plaintiff 
in  error. 

Denny  ft  Wright,  of  Rome,  for  defendant  In 
error. 

LUKE,  J.  [1]  This  case  arises  by  reason 
of  exceptions  to  the  overruling  of  a  petition 
for  certiorari.  One  of  the  controlling  ques- 
tions raised  in  the  petition  for  certiorari  is 
whether  the  suit  could  be  amended  by  sub- 
stituting the  name  of  the  tenant  of  the  plain- 
tiff as  plaintiff  suing  for  the  use  of  the  land- 
lord. It  was  proper  to  allow  the  amendment 
See  Holcombe  v.  Richmond  ft  Danville  R. 
Co.,  78  Ga.  rre,  3  S.  B.  755 ;  L.  ft  N.  R.  Co.  v. 
Morse,  143  6a.  110,  84  S.  E.  428,  and  cases 
cited. 


[2]  The  question  raised  as  to  the  Jurisdic- 
tion of  the  court  over  the  subject-matter  of 
this  suit  cannot  pr(^;>erly  be  raised  by  petition 
for  certiorari.  See  Sawyer  v.  Blakely,  2  Ga. 
App.  159,  58  S.  E.  399,  and  cases  dted.  The 
trial  judge  did  not  err  In  overruling  the  de- 
murrer to  the  petition,  or  in  his  ruling  upon 
the  admission  of  evidence. 

Under  the  particular  facts  of  the  case  It 
was  not  error  to  overrule  the  petition  for 
certiorari. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  BLOODWORTH«  J., 
concur. 


(16  Oflk  App.  M4> 

HAIMIMONTREE  V.  STATE.    (No.  Il6i9.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(SvUafnu  hy  the  Court.) 

i.  Borglary  «s»28(6)— When  proof  tliat  own- 
ership of  burgiarizod  premises  Is  In  oorporm- 
tlon  nnnooossary  stated. 
Where,  in  an  indictment  for  burglary,  the 
ownership  of  the  place  alleged  to  have  been 
burglarized  is  laid  in  a  name  which  imports  a 
corporation,  "the  presumption  is  that  it  is  a 
corporation,  and,  in  the  absence  of  affirmative 
proof  by  the  accused  that  no  such  corporation 
existed,  and  where  there  is  no  allegation  in 
the  indictment  that  it  was  a  corporation,  it  is 
not  necessary  for  the  state  to  prove  the  fact 
of  incorporation;  and  where  a  final  judgment 
has  been  rendered,  a  judgment  is  not  void,  nor 
voidable,  for  the  mere  want  of  such  proof." 
Vaughn  v.  State,  17  Ga.  App.  268,  86  a  B. 
461(1).  Under  this  ruling,  the  first  spedsl 
ground  of  the  motion  for  a  new  trial  is  without 
merit. 

2.  Criminal  law  «=s>828— Faiinre  to  Instmot  ss 
to  aocomplloo  evidence  not  error.  In  absence 
of  written  request. 

The  defendant's  conviction  was  amply  au- 
thorized by  the  evidence,  exclusive  of  the  tes- 
timony of  his  accomplice.  The  court,  there- 
fore, in  the  absence  of  a  timely  and  appropriate 
written  request,  did  not  err  in  failing  to  in- 
struct the  jury  upon  the  law  applicable  to  the 
weight  to  be  given  the  testimony  of  an  accom- 
plice. 

3.  Assignments  of  error. 

In  the  light  of  the  facts  of  the  case  and  the 
charge  as  a  whole,  there  is  no  substantial  mc^ 
in  any  of  the  other  assignments  of  error  upon 
the  charge  of  the  court 

4.  Suflllolency  of  evidenoo. 

The  verdict  was  amply  authorised  by  the 
evidence,  and  it  was  not  error  to  overrule  the 
motion  for  a  new  trial. 

Error    from    Superior    Court,    Whitfield 
County ;  M.  O.  Tarver,  Judge. 

Sam  Hammontree  was  convicted  of  burgla- 
ry, and  he  brings  error.    Affirmed. 
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Geo.  G.  Glenn  and  B.  H.  Honse,  both  of 
Dalton,  for  plalntifl  in  error. 

Joe  M.  Lang,  Sol.  Gen.,  of  Calhoun,  for 
the  State. 

BROYLBS,  O.  J.    Judgment  afDrmed. 

liUKB  and  BLOODWORTH,  JJ.,  concur. 


(25  Ga.  App.  540) 

GIDDENS  V.  STATE.     (No.  11588.) 

(Court  of  Appeals  of  Georgia,  Biyision  No.  1. 

July  28,  1920.) 

(ByUahu9  by  the  Oowri.) 

I.  Crlmfnal  law  «=s>822( I) —  Charge  to  Jury 
miist  be  oonsldered  as  whole. 

The  excerpt  from  the  charge  of  the  court 
complained  of  .in  the  special  ground  of  the  mo* 
tion  for  a  new  trial,  when  considered  in  con- 
nection with  the  other  portions  of  the  charge 
set  out  in  that  ground,  contains  no  reversible 
error. 

Z  Criminal  law  «s»l  1 78  — Grounds  for  new 
trial  not  argued  in  brief  will  be  treated  aa 
abandoned. 

The  other  grounds  of  the  motion  for  a  new 
trial,  not  having  been  argued  in  the  brief  of 
counsel  for  the  plaintiff  in  error,  are  treated 
as  abandoned. 

Error  from  Superior  Ck>urt,  Harrla  0>un« 
ty ;  G.  H.  Howard,  Judge. 

Proceedings  between  Garfield  Giddens  and 
the  State.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

Hardy  ft  Peavy,  of  Hamilton,  for  plaintUT 
In  error. 

C.  F.  McLaughlin,  SoL  Gen.,  of  Ck>lumbTi8^ 
for  the  State. 

BRO^ES,  (1  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(26  Oa.  App.  64S) 

DUMAS  ¥.  STATE.     (No.  1 1818.) 

(Court  of  Appeals  of  (Horgia,  Division  No.  1« 

July  28,  1920.) 

(8yUalm$  hy  the  Court,) 

I.  Criminal  law  «s»823(4)— lastmotlon  as  to 
assault  with  Intent  to  murder  held  harmiese 
error. 

Plaintiff  in  error  alleges  that  the  court 
erred  in  charging  the  jury  as  follows:  **A11 
essentialB  of  murder,  save  IciUing,  must  exist 
before  one  may  be  convicted  of  the  offense  of 
assault  with  intent  to  murder,  and,  in  consider* 
ing  the  instructions  of  the  court  on  the  subject 
of  assault  with  intent  to  murder,  you  should 
view  the  transaction  as  if  death  had  ensued  at 
the  time."     Standing  alone,  this  charge  would 


be  erroneous,  but  under  the  ruling  in  Giddens 
V.  State,  25  Ga.  App.  — ,  103  S.  B.  789  (No. 
11588),  it  was  not  harmful  error,  as  it  im- 
mediately preceded  the  foUowing:  "You  should 
bear  in  mind  that  to  constitute  the  offense  of 
assault  with  intent  to  murder  there  must  have 
been  an  assault  by  one  person  upon  another, 
as  charged  in  the  indictment.  An  assault  is 
defined  as  an  attempt  to  commit  a  violent  in- 
jury upon  the  person  of  another;  second,  such 
assault  must  have  been  made  with  a  weapon 
likely  to  produce  death  in  the  manner  used; 
third,  the  assault  must  have  been  actuated  with 
malice,  either  expressed  or  implied;  and, 
fourth,  it  must  have  been  made  by  the  person 
making  the  assault  with  the  specific  intent  to 
kill  the  person  assaulted.  The  burden  is  on  the 
state  to  show,  beyond  a  reasonable  doubt,  that 
each  and  all  of  these  essential  elements  ex- 
isted at  the  time  the  defendant  committed  the 
offense  charged,  if  he  did  commit  it,  before  he 
could  be  convicted  of  the  offense  of  assault 
with  intent  to  murder,  and  that  the  offense, 
if  it  was  committed,  was  not  justified  or  justifi- 
able under  the  laws,  and  not  in  self-defense." 

2.  Homleldo  ^s>3IO(l)— Instruotlon  In  prose- 
cution for  assault  with  Intent  to  murder  that 
transaotlon  should  bo  viewed  as  If  death  re- 
sulted held  error. 

Bntirely  disconnected  from  the  foregoing 
instructions,  and  further  along  in  the  charge, 
the  judge  charged  as  follows:  "It  is  my  duty 
as  applied  to  one  of  the  defense  set  forth  in 
this  case  by  the  defendant,  and  in  addition  to 
his  denial  of  each  and  all  of  the  allegations 
as  made  in  the  indictment,  to  define  for  you 
what  justifiable  homicide  is,  keeping  in  mind 
that  you  should  view  this  transaction,  in  order 
to  understand  and  apply  the  law  to  the  facts 
in  the  case,  as  if  death  had  resulted  at  the 
time."  This  charge  was  not  qualified  there- 
after in  the  charge.  To  tell  the  jury,  without 
any  qualification,  that  they  "should  view  this 
transaction,  in  order  to  understand  and  apply 
the  law  to  the  facts  in  the  case,  as  if  death 
had  resulted  at  the  time,"  was  error  requiring 
the  grant  of  a  new  trial. 

3.  Criminal  law  «=s>825(2)— Where  oorreot  In- 
struction given.  If  ampllflontlon  Is  desired,  ro- 
quest  therefore  must  be  made. 

The  court  having  in  general  terms,  and  cor- 
rectly, charged  the  jury  on  their  right  under 
certain  circumstances  to  find  the  defendant 
guilty  of  assault  and  battery,  if  a  fuller  charge 
on  this  branch  of  the  case  was  desired,  a  re- 
quest for  it  should  have  been  made  as  required 
by  statute. 

Error  from  Superior  Gourt,  Harris  Coun- 
ty;  G.  H.  Howard,  Judge. 

D.  W.  Dumaa  was  convicted  of  an  oflenae, 
and  ho  brings  error,    ficvoraod. 

J.  B.  Bumaide,  of  Thomson,  for  platntifT  in 
error. 

O,  F.  McLaughlin,  Sol.  Gen.,  of  0>lumbu% 
for  the  State. 

BLOODWOBTH,  J.   Judgment  reversed. 

BB0YI;BS,  a  J.,  and  LUKB,  J.,  concur. 
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(26  Oa.  App.  50i) 

GEO.  B.  CURD  CO.  v.  MEIGS  LUMBER  4 
MFG.  CO.    (No.  11^16.)      ' 

(Gourt  of  Appeals  of  Georgia,  Diyiaion  No.  1* 

July  15,  1920.) 

(Byllahua  hp  the  Court,) 

1.  Damages  ^=9 1 57 (I)— Nominal  damages  not 
pleaded  not  recoverable  where  special  dam- 
ages pleaded  were  not  recoverable. 

In  a  suit  for  the  breach  of  a  contract, 
^here  the  only  damages  sued  for  were  special 
damages  which  wnre  not  recoverable,  and  the 
petition  contained  no  prayer  for  nominal  dam- 
ages and  no  allegation  of  general  damages, 
the  case  falls  within  the  general  role  that, 
where  only  special  and  punitive  damages  are 
sued  foi^,  a  judgment  sustaining  a  demurrer  to 
the  petiti^^n  will  not  be  reversed  because  the 
plaintiff  would  have  been  entitled  to  recover 
nominal  damages  if  the  allegations  of  the  pe- 
tition as  to  damages  had  been  suflScient  to  cover 
the  same.  Hadden-  v.  Southern  Messenger 
Service,  135  Ga.  372(3),  374(3),  60  S.  E.  480; 
Twin  C^ty  Lumber  Co.  v.  Daniels,  22  Ga.  App. 
576,  96  S.  O.  437(4). 

2.  Petition  properly  disnisaed. 

Under  the  facts  of  the  ease  aa  disdoaed 
by  the  record^  the  court  did  not  err  in  dis- 
missing the  petition  as  amended,  on  the  demur- 
rer interposed,  or  thereafter  in  refusing  to 
reopen  the  case  for  the  purpose  of  allowing  an- 
other amendment  to  the  petition  to  be  filed. 

Error  from  CJlty  Court  of  ThomagvlUe ;  W. 
H.  Hammond,  Judge. 

Action  by  the  George  B.  Curd  Ck)mpany 
against  the  Meigs  Lumber  ft  Manufacturing 
Company.  Petition  was  dismissed  on  demtrr- 
rer,  and  plaintiff  brings  error.     A^^"^^ 

F.  A.  Hooper  ft  Son,  of  Atlai^ta,  and  J.  H. 
Merrill,  of  Thomasville,  for  plaintiff  in  error. 

Titus  ft  Dekle,  of  Thomasville,  for  delend- 
ant  in  error. 

BBOTLES,  C.  J.    Judgment  affirmed. 

BLOODWOrtH,  J.,  concurs. 
LUKE,  J.,  disqualified. 


(25  Ga.  App.  600)  ^'    ' 

TAYLOR  V.   STATE.    (No.   fl505.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  15,  1920.) 

(Syttabut  hf  H^  Oimri.) 

I.  KMnappinff  ^ss>l— EfemoRts  of  offense  In  oa« 
ticing  away  ohild  stated. 

"The  offense  charged  in  Penal  Code,  |  110, 
is  complete  if  it  be  shown  that  the  accused 
fraudulently  decoyed  or  enticed  away  a  child 
under  the  age  of  18  years  against  the.  will  of 
both  of  his  parocits  and  without  the  consent  of 
either  of  such  parents,  even  though  it  be  not 
shown' that  the  accused  either  forcibly  or  ma- 
liciously did  lead,  take,  or  carry  away  the 
cfa31din  question.  It  is  sujfficient,  to  authorize 
conviction  of  this  offense,  if  it  be  shown  that 
the  clilld  in  question  was  decoyed  or  enticed 
away  froa.  parental  oontrol  without  the  con- 
sent of  the  parent."  Arrington  v.  State,  3  Ga. 
A^p.  80,  6a  S.  B.  207  (2).  If  there  be  any 
between  this  mliag  and  the  decision  in 


Hei^on  V.  Sute,  10  Ga.  App.  78^  72  S.  EL  522r 

the  older  adjudication  must  be  followed. 

2.  Conspiracy  ^=:94l-«Kldnappino  ^Es>3-*-Aet 
of  one  in  fortheranoo  of  oonspiraoy  Is  aet  of 
all;  entlolng  child  from  parent  may  bo  subject 
of  oonspiraoy. 

The  evidence,  together  with  the  legal  in- 
ferences and  deductions  arising  therefrom,  au- 
thorized the  jury  to  find  that  the  defendant  and 
another  person  conspired  together  to  fraudu- 
lently decoy  or  entice  away  a  girl  under  the  age 
of  18  years  from  her  parents  without  their 
consent,  in  violation  of  section  110  of  the  Penal 
Code  of  1910,  and  that  subsequently  this  con- 
spiracy was  actually  carried  out.  Under  the 
well-settled  rule  that,  where  two  or  more  per- 
sons enter  into  a  conspiracy  to  do  an  unla'wfuT 
thing,  the  act  of  any  one  of  the  conspirators, 
in  furthering  the  conspiracy,  is  the  act  of  all 
of  the  conspirators,  the  defendant's  convictioik 
in  this  case  was  authorized. 

3.  Motion  for  new  trial. 

• 

None  of  the  spedal  grounds  of  the  motion' 
for  a  new  trial,  when  conmdered  fai  the  light  of 
the  facts  of  the  case^  shows  cause  for  a  re- 
versal of  the  judgment  below. 

Error  from  Superior  Court,  Gordon  Coun* 
ty ;  "M.  C.  Tarver,  Judge. 

Golden  Taylor  was.  convicted  of  an  of- 
£ense  and  brings  error.    Affirmed. 

F.  A.  CantreU,  of  Calhoun,  and  M.  B.  Eu- 
banks,  of  Rome,  for  plaintiff  in  error. 

Joe.  M.  La^g,  Sol..  Gten.,  of  Calhoun,  for  the 
State. 

BROXIiE^,  d  J.    Judgment  affirmed. 
LUKE,  and  BLOODWORTH,  JJ..  concur. 


(25  Oa.  App.  4m 
HENDRICKS  V.  TYSON.    (No.  liS29.) 

((!k>urt  of  Appeals  of  Georgia,  Division  No.  1» 
July  13,  1920.    Rehearing  Denied  July  29, 

1920.     On    Motion    to  ModLCy   Judgment,. 
Sept.  23,  1920.) 

(SyUahuM  &y  the  Court.) 

1.  Appeal  and  error  <&»267(l),  337(2)— Bill  of 
oxoeptlons  to  overmlino  domttrror,  wlthovt 
oxoeptlon  to  final  Judgment,  hold  prematvro* 

"The  only  error  aasigned  in  this  case  being 
the  overruling  of  the  demurrer  to  the  plea 
and  answer  of  the  defendant  in  the  court  be> 
low,  and  there  beiBg  no  final  Judgment  excepted 
to,  the  bill  of  exceptions  is  prematurely  brought, 
and  must  be  dismissed.  Civil  Code  1910,  S 
6138.*'  Smith  y.  Levcrette,  18  Ga.  App.  582. 
89  S.  B.  1094,  and  cases  cited.  See,  also, 
Montgomery  y.  Reynolds,  124  Ga.  1058,  68  S. 
B.  612, 

On  Motion  to  Modify  Judgment, 

2.  Jodgmont  modlflod. 

Owing  to  the  peculiar  and  unusual  faets  of 
this  case,  the  motion  to  modify  the  judgment 
dismissing  the  piaintiiTs  hill  of  exceptions,  by 
ordering  in  lieu  thereof  that  tht  copy  of  said 
bill,  of  exceptions  retained  in  the  office  of  the 
clerk  of  city  court  of  Nashville,  Ga.,  shall 
operate  as  a  bill  of  exceptions  pendeate  lite. 
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is  allowed,  and  the  jndgment  formerly  rendered 
in  this  case  is  so  modified  as  to  proyide  that 
the  copy  retained  in  the  office  of  the  derk  of 
the  court  below  shall  operate  as  exceptions 
pendente  lite.  , 

Error  from  City  Court  of  Nashville;  W. 
R.  Smith,  Judge. 

Action  by  J.  R.  Tyson  against  R.  A.  Hen- 
dricks. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Dismissed. 

W.  Q.  Harrison  and  R.  A  Hendricks,  both 
bf  Nashville,  for  plaintiff  In  error. 

Story  &  Story,  of  Nashville,  for  defendant 
in  error. 

BLOODWORTH,  J.  Writ  of  error  dis- 
missed. 

BROYLBS,  C.  J.,  and  LUE%  J^  concur. 

On  Motion  to  Modify  Judgment 

BLOODWORTH,  J.  Judgment  modified  aa 
per  headDOte. 

BROYliBS,  G.  J^  concura.  LUKE,  J.,  ab- 
sent 


(»  Ga.  App.  5l»)        »==»= 

CHARITY     HOSPITAL     AND     TftAIWING 

SCHOOL  FOR  NURSES  v.  TAYLOR 

et  al.     (No.  f  1033.) 

• 

(Coort  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1020.) 

(SyUdbui  hy  the  Court.) 

Subscriptions  ^=:»21  (I)— Complaint  in  sfition  to 
recover  money  oolleoted  for  plaintiff's  ao- 
oount  lield  Insuffloisnt. 

Where  a  plaintiff  alleges  that  under  a  cer- 
tain agreement  moneys  were  to  he  solicited  and 
collected  by  defendants  for  plaintiff's  benefit 
and  for  a  specified  charitable  purpose,  which 
contributions  were  to  be  deposited  as  a  spe- 
cial fund,  subject  to  be  withdrawn  and  ex- 
pended only  by  the  joint  check  of  plaintiff  and 
defendant,  the  latter  being  further  obligated  to 
make  reports  to  plaintiffs  of  their  collections, 
and  where  the  plaintiff  further  alleges  that  the 
defendants  have  failed  and  refused  to  make  such 
reports,  and  have  deposited  the  funds  so  col- 
lected in  certain  banks,  subject  to  be  withdrawn 
solely  upon  their  own  check,  whatSTer  might  be 
the  proper  equitable  rights  and  remedies  avail- 
able to  plaintiffs  under  such  a  state  of  facts, 
they  do  not  authorise  the  rendition  of  a  gen- 
eral judgment  in  favor  of  plaintiffs  as  against 
the  defendants*  for  the  recovery  of  the  funds 
In  question.  The  trial  judge  did  not  err  in 
sustaining  the  general  demurrer,  and  the  judg- 
pient  must  therefore  be  afllrmed. 

Error  from  City  Court  of  SavannaJi;  Davis 
Freeman,  Judge. 

Action  by  the  Charity  Hospital  and  Train- 
ing School  for  Nurses,  against  B.  S.  Taylor 
and  others.  Judgment  {or  defendants^  and 
plaintiff  brings  error.     Affirmed. 


This  was  a  suit  by  the  Charity  Hospital 
and  Training  School  for  Nurses,  a  corpo- 
ration, against  the  designated  members  of  I     8TSPHENS  and  SMITH,  JJ.,  ooncui^ 


the  unincorporated  Federation  of  Negro 
Women's  Clubs  of  Savannah,  in  whicb  it  is 
alleged  by  the  first  paragraph  that  said 
federation  had  "on  certain  conditions" 
agreed  to  solicit,  collect,  and  pay  over  to 
plaintiff  contributions  to  be  expanded  in  the 
erection  of  a  new  hospital  building.  In  the 
succeeding  second  paragraph  of  the  petition, 
the  plaintiff  sets  forth  that  the  ''conditions" 
of  this  written  agreement  "autlUHriaed  said 
federatioin  to  collect  in  its  name  said  money 
or  fund,  expressly  stipulating,  and  which  said 
federation  thoroughly  understood  and  agreed 
to,  that  said  money  as  collected  should  be 
deposited  in  bank  to  the  credit  of  Charity 
Hospital  Building  Fund,  and  withdrawn  by 
signature  of  president  of  board  of  trustees  of 
Charity  Hospital  jointly  with  that  of  treas- 
urer of  said  federation,  and  that  complete 
and  full  reports  and  statements  as  canvass 
progressed  should  from  time  to  time  be  made 
to  Charity  Hospital,  by  said  federation." 
That  a  certain  named  fund  had,  under  such 
authority,  been  collected  by  the  defendants, 
but  that,  contrary  to  the  terms  of  said 
agreement,  had  been  deposited  by  defendants 
in  certain  banks  subject  not  to  joint  check 
of  the  officials  of  said  federation  and  of 
plaintiff,  but  .subject  to  be  withdrawn  solely 
by  the  treasurer  and  president  of  said  federa- 
tion; .  that  said  federation  has  failed  and 
refused  on  demand  to  deposit  the  money  as 
provided  for  under  the  agreement,  and  also 
to  make  the  reports  as  therein  provided  for, 
but,  on  the  contrary,  had  given  notice  by 
publication  that  no  further  subscriptions 
would  be  received,  and  in  such  notice  had 
requested  that  all  donors  call  for  and  receive 
the  return  of  the  amounts  actually  paid  in. 
Wherefore,  plaintiff  asks  a  judgment  against 
the  defendants  in  the  sum  of  $2fiO(S  repre- 
senting the  amount  alleged  to  have  been  col- 
lected and  to  be  thus  held  by  said  federation. 
To  this  petition,  defendants  filed  a  gen- 
eral and  special  demurrer,  the  specific 
grounds  of  demurrer  being:  (1)  That  the  peti- 
tion fails  to  allege  with  sufficient  particu- 
larity in  what  capacity  defendants  are  being 
sued ;  (2)  that  it  falls  to 'show  that  the  agree- 
ment before  referred  to  was  in  writing;  (3) 
that  it  fails  to  show  under  what  "conditions" 
defendants  undertook  to  solicit,  collect,  and 
pay  ovier  the  funds  collected  by  them;  (4) 
that  the  agreement  referred  to  in  the  peti- 
tion is  not  attached  thereto;  and  (5)  that 
the  expressed  purpose  for  which  the  fund 
was  to  be  employed  Is  not  sufBdeitly  set 
forth.  The  presiding  judge  sustained  the 
general  demurrer  and  also  specific  grounds 
8  and  4,  overruling  the  other  grounds. 

Hewlett  ft  Farthing  and  A.  L.  Tucker,  all 
of  Savannah,  for  plaintiff  in  error. 

F.  B.  Pettie,  of  Savannah,  for  defendants 
in  error. 


JBNKINS,  P.  J.    Jndgment  affirmed. 
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(26  Ga.  App.  420) 

WHITE  V.  STATE.    (No.   11563.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

July  18,  1920.) 

(ByUabuM  hv  the  Court.) 

1.  Crimlial  law  ^s>828— Failure  to  charge  on 
eiroumstantlal  evidence  no  error,  In  absence 
of  written  request,  where  conviction  did  not 
depend  thereon. 

'The  conviction  of  the  defendant  not  de- 
pending entirely  on  circnmstantial  evidence,  the 
court  did  not  err  in  failing  to  charge  the  law 
of  drcumstantial  evidence,  in  the  absence  of  a 
timely  written  request ''  Garrett  v.  State,  21 
6a.  App.  801,  95  S.  B.  301(3).  See,  also, 
Cook  V.  State,  22  Ga.  App.  771(12),  780,  97 
S.  B.  264,  and  cases  cited. 

2.  Criminal  law  ^==>770  (3)— Proper  charge  that 
defendant's  alleged  violation  of  a  law  was  la- 
stte  of  faot  for  Jury. 

The  court  did  not  err  in  charging  the  jury 
as  follows:  "The  issue  in  this  case  is  whether 
this  defendant  did  violate  this  law;  that  is 
the  real  and  only  issue  in  the  case.  The  state 
charges  that  he  did  violate  it,  and  he  denies 
it.  The  question  for  you  to  settle  is  whether 
or  not  he  is  guilty  of  the  violation  of  this  law. 
It  is  a  question  of  fact  for  you  to  determine. 
The  court  has  nothing  to  do  with  it" 

3.  Suflllclenoy  of  evidence. 

The  evidence  is  ample  to  support  the 
verdict 

Error  from  Superior  Court,  TJi)8on  Ck>iin- 
t^ ;  W.  B.  H.  Searcy,  Jr.,  Judge. 

Charlie  White  was  convicted  of  offense^ 
and  he  brings  error.   Affirmed. 

W.  Y.  Allen,  of  Thomaston,  for  plaintiff  In 
error. 

B.  M.  Owen,  Sol.  6ea^  of  Zebnlon,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed, 

BBOYLBS,  a  Jn  and  LU^B,  J.,  concur. 


(26  Ga.  App.  660) 

VARNUM  v.  STATE.    (No.   11664.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28»  1920.) 

(8vUabu9  5y  the  Court  J 

f.  Sufllclenoy  of  ovidenoe. 

The  verdict  in  this  case  has  the  approval 
of  the  trial  judge,  and  there  ia  ample  evidence 
to  support  it. 

2.  Criminal  law  ^s»865( I)— Conduct  of  trial 
Judge  In  reoalling  Junr  and  oharging  aa  to 
nocoaalty  of  roaohing  verdict  held  not  ground 
for  new  trial. 

Brror  is  alleged  because,  after  the  jury  had 
been  charged  and  "for  some  time*'  had  been  con- 


sidering the  case,  tiie  judge,  on  his  own  motion, 
had  the  jury  brought  back  into  the  courtroom* 
when  the  following  occurred:  The  court  said: 
"Gentlemen  of  the  jury,  I  have  sent  for  you 
to  inquire  if  you  have  made  a  verdict."  Fore- 
man: "No,  sir."  The  court:  "I  wish  to  in- 
quire of  the  jury  how  they  are  divided;  not 
as  to  what  side  they  are  on,  but  how  divided 
as  to  numbers."  Foreman:  "Ten  against 
two."  The  court:  "Are  you  divided  on  ques- 
tions of  fact,  or  of  law?"  '  Foreman:  "It  is 
on  a  question  of  fact."  The  court:  "The  ob- 
ject of  legal  investigations,  gentlemen,  is  the 
discovery  of  truth  and  the  reaching  of  a  ver- 
dict. Mistrials  are  to  be  deprecated,  and  to  be 
avoided  when  possible.  It  is  expensive  to  a 
party  charged  with  a  crime  to  have  to  come 
into  court  a  number  of  times  to  stand  trial  for 
the  same  offense,  and  it  is  expensive  to  the 
public;  but,  while  this  is  true,  it  is  not  intended 
that  jurors  should  surrender  consdentioas  con- 
viction, if  they  have  a  conscientious  convic- 
tion, that  is,  one  that  satisfies  the  conscience 
of  the  juror.  A  'conscientious  conviction'  does 
not  necessarily  and  alone  mean  to  have  a  fixed 
opinion,  because  there  can  be  a  fixed  opinion 
without  it  being  from  conscientious  conviction. 
The  fixed  opinion  may  be  the  result  of  an  ob- 
stinate will  and  determination  to  hold  out  be- 
cause one  takes  a  position  and  is  unwilling  to 
surrender  it.  A  conscientious  conviction  means 
a  conviction  that  grows  out  of  the  evidence  and 
that  app.eals  to  reason  and  judgment.  Such  a 
conviction  as  this  ought  not  to  be  surrendered. 
Jurors  have  no  right  to  take  a  position  and 
merely  remain  in  that  position  simply  because 
they  take  it  without  regard  to  the  evidence  and 
without  regard  to  his  conscience  and  his  oath. 
As  to  what  has  been  testified  in  this  case  is  a 
matter  wholly  for  you;  the  court  has  nothing 
to  do  with  it;  but  I  think  the  court  may  in 
this  case,  as  in  any  other  case,  instruct  the 
jury  along  these  lines  in  order  that  a  full  dis- 
cussion of  the  evidence  may  be  entered  into, 
and  the  jury  may  give  to  each  other  their 
opinions  of  the  evidence,  and,  after  discussing 
the  facts  as  they  have  been  developed,  they 
might  then  reach,  if  possible,  or  at  least  make 
an  honest  effort  to  reach,  a  verdict  in  the  case. 
If  they  are  unable  to  do  so,  a  mistrial  results 
necessarily.  You  should  reach  a  verdict 
which  satisfies  both  the  judgment  and  the  con- 
science of  each  juror,  and  then  it  is  your  duty 
to  return  that  verdict,  whatever  it  may  be. 
Retire  and  re-enter  upon  the  discussion  of  the 
evidence  in  this  case,  and  apply  the  rolea  of 
law  heretofore  given  yon  in  charge  to  the  same, 
and  see  if  you  are  able  to  reach  a  verdict." 
Held,  under  the  facts  of  this  case,  this  was  not 
error  requiring  the  grant  of  a  new  trial.  See 
Golatt  V.  State,  IdO  Cku  18,  60  S.  B.  107(3); 
Chandler  v.  State^  124  Oa.  821,  53  S.  Bl  91 
(3),  822;  Dalton  Fruit  &  Produce  Ck>.  v.  Pur- 
year,  22  Ga.  App.  488^  490,  96  &  B.  344. 


Brror  from  Superior  Oonrt,  Pike  Gonnty; 
W.  B.  H.  Searcy,  Jr.,  Jndgeu 

Otig  Vamum  wag  convicted  of  an  oflensek 
and  he  brings  error.    Affirmed. 
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W.  H.  Gomior,  of  GriiBn,  for  plaiatiff  In 
error. 

E.  M.  Owen,  SoL  Gen^  of  Zebolon,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROTLES,  a  Jn  and  mSB,  J.,  concur. 


(S  Oa.  App.  4m 

LAING  V.  BODIFORD.    (No.  11443.) 

(Oourt  of  Appeals  of  Georgia,  Diyition  No.  1. 

Jidj  14^  1920.) 

(8ylMu9  Iv  Bdiioridl  BialT.) 


1.  Appeal  and  error  ^=9 1 005 (2)— Denial  of  new 
trial  not  disturbed  where  evidenoe  authorizes 
verdlet. 

Where  there  if  OTidence  to  anthorhse  the 
▼erdict,  a  judgment  OTerroling  a  motion  for  a 
new  trial  will  not  be  disturbed  on  appeaL 

2.  Appeal  and  error  «s»882(  1 2)— Defendant 
oannot  oomplaln  of  eharge  whieh  he  has  re- 
qneeted. 

A  defendant  will  not  be  heard  on  appeal 
to  complain  of  a  charge  which  he  has  requested. 

Error  from  City  CJourt  of  Cairo;    U  W. 

Rlgsby,  Judge. 

Action  by  J.  W.  Bodiford  against  Mrs.  A. 
A.  Laing.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

B.  D.  Rivers,  of  Cairo,  and  Titus  &  Dekle, 
of  ThomasviUe,  for  plahitiff  In  error. 

Ira  Carlisle^  of  Cairo,  for  defendant  in 
error. 


LUKE,  J.  [1,  2]  This  case  arose  by  reason 
of  a  suit  on  an  open  account  and  a  general 
denial  by  the  defendant  of  the  indebtedness 
alleged.  There  was  sharp  conflict  in  the  tes- 
timony of  the  parties.  The  jury  heard  the 
evidence  and  believed  the  testimony  of  the 
plaintiff  and  his  witnesses,  and  found  the 
verdict  in  favor  of  him.  There  being  evi- 
dence to  authorize  this  verdict,  and  the  ver- 
dict having  the  approval  of  the  trial  judge, 
we  could  not  set  the  judgment  overruling 
the  motion  for  a  new  trial  aside.  In  the 
approval  of  the  amended  motion  for  a  new 
trial  the  judge  certified  that  the  part  of  his 
charge  upon  which  error  was  assigned  in 
one  of  the  grounds  of  the  motion  "was  given 
in  response  to  request  of  the  defendant** 
The  defendant  will  not  be  heard  to  complain 
of  a  charge  which  he  requests.  When  the 
charge  of  the  court  is  read  in  its  entirety, 
and  in  view  of  the  request  to  charge,  the 


other  excerpt  complained  of  is  not  error. 
For  no  reason  assigned  waa  it  error  to  over- 
rule the  motion  for  a  new  triaL 
Judgment  affirmed. 

BROYLESi  a  J.»  and  BLOODWORTH,  J., 
concur* 


(26  Oa.  App.  606) 
JENKINS  V.  STATE.     (No.  11589.) 

(Court  of  Appeals  of  Georgia,  Divisi<m  No.  1. 

July  15,  192a) 

(8ylMu9  hy  Editorial  Siaif.) 

1.  Criminal  law  «s»696 (7)— Motion  to  exolnde 
evidenoe  properly  denied,  where  some  of  It  la 
admissible. 

A  motion  to  ezdnde  evidence  will  be  denied, 
where  some  of  such  evidence  is  clearly  admis- 
sible. 

2.  Intoxicating  llqnors  ^=:>236(6>/2)— Evidenoe 
held  to  sustain  oonvlotion  for  having  llqnor 
In  posaession. 

In  a  prosecution  for  having  intoxicating 
liquor  in  posesssion,  evidence  hM  to  authoiise 
a  verdict  of  conviction. 

Error  from  Superior  Oourt,  Harris  0>un- 
ty;   O.  H.  Howard,  Judge. 

Lon  Jenkins  was  convicted  of  having  in- 
toxicating liquor  in  his  possession,  and  he 
brings  error.    Affirmed. 

Hardy  &  Peavy,  of  Hamilton,  for  plaintiff 
in  error. 

C.  F.  McLaughlin,  SoL  Gen.,  of  Columbus, 
for  the  State. 

LUKE,  J.  [1,2]  The  defendant  in  this 
case  was  charged  with  having  in  his  posses- 
sicm  intoxicating  liquor.  The  evidence  ahows 
that  out  in  a  pasture,  some  160  yards  from 
his  home,  two  containers  were  found  with 
whisky  in  them.  The  evidence  further  shows 
that  this  defendant  and  another  person  had 
joint  control  and  occupancy  of  the  pasture. 
The  other  person  testifled  that  the  whisky 
did  not  belong  to  him,  and  the  defendant 
stated  that  it  was  not  his  property.  Some 
of  the  testimony  that  the  defendant  moved  to 
exclude  was,  clearly  admissible,  and,  his  mo- 
tion being  to  exclude  all  of  it,  it  was  not  er- 
ror to  deny  the  motion.  The  evidence  au- 
thorised the  verdict,  which  has  the  approvial 
of  the  trial  judge. 

Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 
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»  Q%,  App.  488) 

GRAY   V.  STATE.     (No.    11576.) 

(Ck>art  of  Appeals  of  Georgia,  DMsioii  No.  1. 

July  14,  1920.) 

Error  from  Otj  Court  of  Macon;  Ihi  Pont 
Gnerry,  Judge. 

Willie  Gray  was  conyicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

H.  r.  Rawls  and  W.  J.  Grace,  both  of  Macon» 
for  plaintiff  in  error. 
Will  Gunn,  SoL,  of  Macon,  for  the  State. 

LUKE,  J.  This  case  Is  here  upon  the  orer- 
mling  of  a  motion  for  a  new  trial,  based  npon 
the  nsnal  grounds  which  challenge  the  suffi- 
ciency of  the  evidence  to  authorize  the  defend- 
ant's conviction.  The  case  was  by  agreement 
heard  by  the  Judge  of  the  city  court  without 
the  aid  of  a  jury;  the  testimony  offered  by 
the  state  justified  the  conviction  of  the  defend- 
ant, and  the  judge  believed  this  testimony  in 
preference  to  the  testimony  of  the  defendant. 
It  was  not  error  to  overrule  the  motion  tor  a 
new  triaL 

Judgment  affirmed. 

BROYIiES,  0.  J.,  and  BLOODWOBTH,  J.» 
ooneur. 


(26  Ga.  App.  476) 

GOLDBERG  v.  NELSON.     (No.  11526.) 

(Conrt  of  Appeals  of  Georgia,  IMvision  No.  1. 

July  14,  1920.    Behearing  Denied 

July  28,  1020.) 

Error  from  Superior  OonrU  FultoB  Ooonty; 
Geo.  L.  Ben,  Judge. 

Action  between  Jake  Goldberg  and  Mrs.  W. 
O.  Nelson.  Judgment  for  the  latter,  certiorari 
overruled,  and  the  former  bring*  error.  Af- 
firmed. 

Boy  Lewis,  of  Atlanta,  for  plaintiff  in  error. 
Lowndes  OalhonUt  of  Atlanta*  for  defendant 
in  error. 

BBOYLES,  O.  J.    The  Judge  of  the  superior 
court  did  not  err  in  overruling  the  certiorarL 
Judgment-  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(26  Oa.  App.  506) 

MAYS  V.  CURRY,  Solieiter.    (No.  10108.) 

(Ck>nrt  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 

Error  from  Qty  Conrt  of  Biohmond  Ooonty; 
J.  0.  0.  Black,  Jr.,  Judge. 

Proceeding  by  W.  Xnman  Garry,  SoUdtor, 
against  L.  W.  Mays,  for  condemnation  and  sale 
of  an  automobile  used  in  violation  of  the  pro- 
hibition law.  Judgment  for  plaintiff,  and  de- 
fendant appealed  to  the  Court  of  Appeals, 
which  certified   questions.     Beversed,  in  con- 


formity to  answers  of  the  Supreme  Court  (150 
Ga.  — ,  103  S.  E.  458.) 

W.  I>.  Irvln  and  Benj.  B.  Pierce,  both  of 
Augusta,  for  plaintiff  in  error. 

W.  Inman  Curry,  Sol.,  of  Augusta,  for  de- 
fendant in  error. 

STEPHENS,  J.  1.  The  Supreme  0>art,  in 
response  to  certain  questions  certified  to  it  in 
this  case,  has  held  that  'Vhere  a  father,  having 
title  and  ownership  of  an  automobile,  lent  it 
to  a  son  for  the  purpose  of  the  latter  using  it 
as  a  'hack'  or  'jitney'  in  a  designated  city,  the 
son  taking  out  a  license  in  hia  own  name  to 
conduct  a  'jitney'  business,  profits  arising 
therefrom  belonging  to  the  son,  and  where  the 
automobile  was  seized  by  the  officers  in  the 
possession  of  and  driven  by  the  son  and  found 
to  contain  a  large  quantity  of  whisky,  the 
father  having  no  kaowledge  that  the  car  was  to 
be  Used  in  transporting  whisky,  and  the  peti- 
tion for  condemnation  alleged  that  the  son  was 
the  owner,  the  automolMle  could  not  be  con- 
demned and  sold  in  a  proceeding  brought  un- 
der section  20  of  the  prohibition  act  approved 
March  28,  1917  (Law*  Ga.  Bz.  Seas.  1917,  p. 
16).  Shrouder  v.  Sweat.  148  Ga.  878,  96  S.  E. 
881:  Lang  v.  Hitt  149  Gku  667,  101  &  E. 
795."    150  Om.  — ,  103  8.  E.  458. 

2.  In  view  of  the  above  ruling  by  the  Supreme 
Court,  the  trial  judge  erred  in  overruling 
claimant's  motion  for  a  new  trial. 

Judgment  reversed. 

JENKINS»  P.  J.,  and  HKTTH,  J.,  eoncnr. 


(179  N.  C.  OO) 

HIGHWAY  COM'RS  OF  W00D8DALE  TP. 

V.  CENTRAL  HIGHWAY  COMMISSION 

OF  PERSON  COUNTY.    (No.  334.) 

(Supreme  Ckmrt  of  North  Carolina.   Jme  2, 

1920.) 

1.  Appeal  and  error  ^a»l036(^— UiMoetsary 
parties  Immaterial. 

In  a  suit  between  township  highway  com- 
missioners and  central  highway  commissioners 
to  establish  relative  right  to  designate  roads 
to  be  laid  oat  in  township,  that  the  commie- 
sionere  were  made  partiee  Individnally  is  eor^ 
pfaisage  and  ImmateriaL 

2.  Highways  ^s»23— Under  statuts^  townsblp 
oommlssloners  had  authority  to  designate 
roads  to  he  laid  out  In  township. 

Under  Pub.  Loc.  Laws  1917,  c  74,  provid- 
ing a  scheme  whereby,  on  approval  of  bonds 
for  highways  in  Person  county,  three  persons 

from  each  of  nine  townships  in  county  shall  be 
appointed  as  township  highway  commJssienerBb 
and  they  shall  appoint  three  persons  as  central 
highway  commissioners,  who  will  have  charge 
of  highways  and  funds  and  make  rules  snd 
regulations  for  laying  out,  etc,  public  roads  in 
townships  by  township  comndssioners,  the 
township  commissioners  have  power  to  desig- 
nate location  of  highways  to  he  Udd  out  in 
township,  and  the  central  commission  to  su- 
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pervise,  as  tnch  coBstructioiL  of  statute  tnll  r  177  N.  C.  8S4,  dO  S.  E.  1.    Section  4  of  said 


conserve  local  self-goyemment 

Appeal  fr6m  Superior  Ooart,  Person  Ooim^ 
ty;  Calvert,  Judge. 

Suit  by  the ,  Highway  Commissioners  of 
Woodsdale  Township  against  the  Central 
Highway  Commission  of  Person  County. 
From  the  judgment  rendered,  both  parties 
appeal.  Judgment  directed  to  be  entered  in 
conformity  with  opinion,  and  to  that  extent 
judgment  below  afiirmed. 

This  Is  an  action  begun  April  8,  1920,  by 
the  highway  commissioners  of  Woodsdale 
township  in  Person  county  against  the  cenp- 
tral  highway  commission  of  Person  county  to 
restrain  them  from  building  a  road  In  Woods- 
dale  township.  The  object  of  the  action  is  to 
determine,  under  the  provisions  of  chapter  74, 
Public  Local  Laws  1917,  whether  the  town- 
ship commlssi(Hi  or  the  county  commission 
have  the  right  and  power  to  locate  the  road 
to  be  constructed  In  the  tovniship  under  che 
provisions  of  said  act 

At  the  hearing  before  Calvert,  J.,  at  cham- 
bers  in  Hlllsboro,  May  3,  1920,  he  refused  a 
mandamus  to  require  the  county  highway 
connnission  to  build  the  road  designated  by 
the  plaintiff,  but  restrained  the  defendant 
from  using  any  of  the  money  allotted  to 
Woodsdale  township  in  the  construction  of 
the  Chub  Lake  road,  or  any  other  road  in 
said  township,  and  ordered  the  central  high- 
way commission  of  Person  county  to  adopt 
rules  and  regulations  for  the  laying  out  of 
roads  by  the  highway  commissioners  of  the 
several  townships  of  the  county,  such  roads 
to  be  constructed  by  the  central  highway  com- 
mission. 

The  defendant  appealed  from  that  part  of 
his  honoris  order  enjoining  the  construction 
of  the  Chub  Lalce  road,  and  directing  the 
making  and  promulgation  of  general  rules 
and  regulations.  The  plaintlfT  appealed  from 
that  part  of  the  order  declining  to  issue  a 
mandamus  compelling  the  construptioia  of  the 
road  designated  by  the  township  highway 
commission. 

C.  A.  Hall,  of  Roxboro,  audi  S.  C.  Brawley 
and  R.  O.  Everett,  both  of  Durham,  for  plains- 
tiff. 

Fuller,  Beade  &  Puller,  of  Durham,  and  F. 
O.  Carver,  pf  Roxboro,  for  defendant 

CLARK,  O.  J.  [1]  The  commissioners  of 
bo^  the  township  and  county  commission  are 
made  parties  indiyidaally.  This,  at  most,  is 
surplusage  and  immaterial. 

[2]  This  action  is  to  obtain  a  construction 
of  chapter  74,  Public  Local  Laws  1917,  which 
authorized  the  commissioners  of  Person  coun- 


suihg.  bonds  to  build  and  improve  public 
ronds.  The  iralidlty  of  this  act  was  before 
us,  and  sustained,  in  Wagstaff  v.  Commission, 


diapter  provides  that  at  the  time  of  submit- 
ting the  .^uestfon  of  issuing  bonds  to  the 
elect(»ate  there  should  be  elected  in  each 
township  three  persons  as  ^township  highway 
commissioners.  Section  5  provides  that,  it 
the  majority  of  the  votes  cast  are  in  favor  of 
issuing  the  bonds,  the  township  highway  com- 
missioners from  the  nine  townships  in  Che 
coimty  should  meet  and  ele^t  three  persons 
as  the  central  highway  commission  of  Person 
county.  The  bond  issue  was  approved  by  the 
voters  of  the  county  in  March,  1917,  and 
thereafter,  as  directed  by  the  act,  the  town- 
ship highway  commissioners  elected  the  de- 
fendants the  central  highway  commission  of 
Person  county. 

The  bond  Issue  authorized  was  $300,000, 
$25,000  of  which  was  to  be  apportioned  to  and 
spent  in  each  of  the  nine  townships  of  the 
county,  and  the  remaining  $75,000  was  to  be 
used  in  the  retirement  of  Roxboro  township 
bonds  which  had  been  issued  by  virtue  of 
chapter  449,  Publffe  Local  Laws  1915.  Section 
7,  c.  74,  aforesaid  authorizes  the  central  high- 
way Commission  to  "sue  and  be  sued, 
make  contracts,  acquire  •  •  •  property, 
•  •  •  exercise  such  other  rights  and  priv- 
ileges as  are  incident  to  the  powers  •  ♦  • 
conferred,  ♦  ♦  •  to  construct,  improve, 
and  maintain  the  public  roads  of  the  coun- 
ty," buy  or  rent  teams,  machinery,  and  imple- 
ments as  may  be  neoessary,  and  *'have  all 
other  rights  and  powers  for  the  control  and 
management"  efs  were  then  vested  In  the 
"county  commissioners  of  Person  county"  and 
made  it  the  duty  of  the  central  highway  com- 
mission to  make  general  rules  and  regulations 
for  laying  out,  constructing,  altering,  repair- 
ing, and  building  public  roads  in  the  several 
townships  by  the  township  highway  commis- 
sioners, and  that  the  latter  shall,  under  the 
general  rules  and  regulations  prescribed  by 
the  central  highway  commission,  have  charge 
and  management  of  the  laying  out,  constructs 
ing,  altering,  repairing,  and  building  of  the 
public  roads  of  the  several  townships  of  Per- 
son county,  provided  all  roads  shall  be  laid 
out  and  constructed  under  the  supervision  of 
a  competent  and  expert  road  engineer  accept- 
able to  the  central  highway  commission. 

It  was  admitted  at  the  hearing  that  the  de- 
fendant, the  central  highway  commission  had 
not  made  and  promulgated  general  rules  and 
regulations  for  laying  out  public  roads  as 
prescribed  in  section  7,  but  had  themselves 
laid  out  and  begun  the  construction  of  public 
roads  in  th^  several  townships,  paying  for 
same  out  of  the  funds  apportioned  to  each 
township,  without  having  consulted  the  |town^ 
ship  highway  commissioners.  In  the  ftiU  of 
1919,  the  central  highi^ay  commission  laid  out 
the  Chub  Lake  road,  running  through  the 


ty  to  submit  to  the  voters  the  question  of  is-  southwestern  port;ion  ot  Woodsdale  township. 


and  in  April,  19!20,  began  the  bi^lding  of 
said  road,  to  be  paid  for  out  of  the  J$25,000 
allotted  to  Woodsdale  township.    The  high- 
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way  commlflsloiiera  of  said  township  protest- 
ed in  the  fall  of  1919  against  the  construction 
of  the  Chub  liake  road,  but  the  central  high- 
way commission  began  its  construction  in 
April,  1920.  The  Woodsdale  township  high- 
way commissioners,  at  a  regular  meeting  in 
the  spring  of  1920,  designated  by  resolution 
the  road  which  they  desired  ccmstructed  in 
that  township,  and  notified  the  central  com- 
mission, whi^  however.  Ignored  such  resolu^ 
tion  and  began  the  construction  of  the  said 
lake  road. 

The  road  designated  by  the  township  high- 
way commission  runs  east  and  west  from 
Daysville,  on  the  central  highway,  to  Woods- 
dale,  on  the  Norfolk  ft  Western  Railroad,  in 
the  center  of  said  township,  a  distance  of 
nearly  three  miles,  and  thence  northwest- 
wardly to  Cunningham,  through  the  center  of 
the  township,  and  connecting  with  the  central 
highway  and  said  railroad  station.  The  said 
central  highway  runs  north  and  south 
through  the  central  part  of  Person  county. 
On  said  central  highway,  near  where  it  inter- 
sects with  this  road,  is  the  ^0,000  high  school 


building.  It  is  alleged  that  80  per  cent,  of  the 
people  of  Woodsdale  township  petitioned  that 
the  road  be  laid  out  as  above  stated,  which 
runs  through  a  section  thickly  populated  by 
small  farmers. 

Person  county  is  rectangular  in  shape,  hav- 
ing nine  townships — ^three  in  the  southern 
part,  three  in  the  center,  and  three  in  the 
northern  part  The  Norfolk  ft  Western  Bail- 
road  runs  north  and  south  through  the  center 
of  the  county.  Helena  is  a  railroad  station 
in  the  southern  part  of  the  county,  and  used 
by  the  people  of  the  three  lower  townships. 
Rozboro  is  a  railroad  station  used  by  the 
people  of  the  three  central  townships,  and 
Woodsdale  is  the  railroad  station  used  by 
the  people  in  the  three  northern  townships — 
HoUoway,  Woodsdale,  and  Cunningham.  The 
three  said  railroad  stations  thus  each  serve 
the  three  said  sections  of  the  county,  and  the 
road  selected  by  the  highway  commissioners 
of  Woodsdale  will  be  used  by  the  people  of 
each  of  the  three  northern  townships  in  going 
to  the  railroad  station  connecting  with  the 
central  highway  and  the  high  school. 
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AT^-re i-if*  '  (highway  commissioners,  for  the  general  so- 

p^rvision  of  the  construction  and  mainte- 
nance is  remitted  to  the  central  commission, 
in  order»  doubtless,  to  make  the  construction 
and  control  uniform  throughout  the  county. 

It  is  suggested  that,  if  this  were  done,  the 
roads  selected  by  che  township  commissioners 
might  not  connect  with  the  roads  of  the  ad- 
joining townships.  But,  read  in  the  light  of 
the  geographical  situation  above  stated,  each 
tier  of  townships  is  interested  in  haying  the 
roads  run  east  and  west,  to  connect  with  the 
railroad  stations  in  that  tier  and  to  connect 
up  with  their  public  schoola  It  is  charged 
that  the  central  highway  commission  wishes 
to  have  the  roads  run  north  and  south,  forc- 
ing business  to  Razboro  as  the  county  center, 
and  that  this  would  cut  off  the  people  in  the 
other  townships  from  their  natural  outlet  at 
the  nearest  railroad  station.  However  this 
may  be,  it  would  seem  that  the  act  as  we 
read  it  was  Intended  to  authorize  the  high- 
way commissioners  of  each  township  to  lay 
out  their  own  roads,  and  that  then  th^  are 
to  be  constructed  under  the  rules  and  regula- 
tions to  be  prescribed  by  the  central  highway 
commission. 

This  construction  is  peculiarly  appropriate 
and  the  natural  construction.  It  is  in  line 
with  the  state  regulation,  under  which  each 
county  locates  its  roads,  which  are  to  be  con- 
structed under  rules  and  regulations  and  un- 
der the  general  supervision  of  the  state  high- 
way commission,  and  where  the  United 
States  government  has  appropriated  funds 
for  road  construction  the  roads  adopted  are 
located  by  the  state;  but  the  construction,  so 
far  as  affects  appropriations  from  the  federal 
government,  Is  under  rules  and  regulations 
prescribed  by  the  general  government 

Section  7  of  this  act  provides  tliat  the  cen- 
tral highway  commission  shall  provide  such 
rules  and  regulations  as  may  be  necessary  for 
the  "control  and  management  of  the  public 
roads  of  Person  county,"  which  Is  "invested 
with  authority  •  •  ♦  to  construct,  in^ 
prove  and  maintain  the  public  roads  of  the 
county,  and  shall  purchase"  or  hire  the  teams, 
machinery  and  implements  and  "fix  the  com- 
pensation" of  tHe  employes  and  exercise  "all 
other  rights  and  powers  for  the  control  and 
management  as  may  now  be  vested  In  the 
board  of  county  commissioners"  in  that  coun- 
ty. This  transfers  to  the  central  highway 
commission  the  authority  of  the  county  com- 
missioners over  the  roads  only  to  that  extent. 

Section  12  provides  that  the  central  high- 
way commission  shall  adopt  general  rules  and 
regulations  for  opening,  constructingi  laying 
out,  Improving,  changing,  altering,  or  repair- 
ing the  public  roads  of  the  county,  and  for 
working  or  improving  the  same.  This  sec- 
tion does  not  give  the  said  central  highway 
commission  the  authority  to  lay  out— L  e.,  to 
locate — the  said  road,  but  merely  to  provide 
the  general  rules  and  regulations  for  such 
purpose. 


It  is  alleged  that  the  central  highway  com- 
mission is  undertaking  to  have  all  the  roads 
radiate  from  Roxboro  in  preference  to  the 
roads  running  east  and  west  This,  it  seems, 
will  Isolate  the  northern  and  southern  parts 
of  the  county  from  their  railroad  stations  and 
force  the  business  to  Roxboro,  and  will  seri- 
odsly  hamper,  also,  the  convenience  of  the 
schools.  There  are  other  objections  made  to 
the  alleged  greater  expense  and  inconvenience 
of  selecting  the  Chub  Lake  road,  which  the 
central  highway  commission  has  designated 
to  be  buUt  out  of  the  $25,000  appropriated  to 
Woodsdale  township.  The  controversy  is 
whether  the  central  highway  commission  or 
the  township  highway  commissioners,  under 
the  proper  construction  of  the  act,  shall 
choose  and  lay  out  the  roads  to  be  worked 
and  maintained  In  the  respective  townships. 

This  question  is  not  without  difficulty,  but 
looking  at  it  as  a  whole,  in  order  to  determine 
the  legislative  intent.  It  seems  to  us  that  the 
Intention  of  the  act  is  that  the  township  com- 
missioners shall  designate  what  roads  in  their 
respective  townships  should  be  laid  out,  be- 
cause they  are  presumed  to  be  most  con- 
versant with  the  wishes  and  needs  of  their 
respective  townships,  as  a  measure  of  local 
self-government;  but  to  the  central  highway 
commission  is  committed  the  sui)ervislon  of 
the  construction  and  maintenance  of  the 
roads  thus  located  by  the  township  commis- 
sioners as  to  the  manner  in  which  they  shall 
be  built,  the  purchase  of  the  machinery,  team, 
and  other  agencies  for  the  construction  of 
said  road,  and  in  every  re^)ect  as  to  control 
and  management  The  location  of  the  roads 
is  the  only  matter  committed  to  the  township 
commissioners,  not  subject  to  the  supervision 
of  the  central  commission.  The  language  of 
the  act  bears  this  as  the  most  reasonable  con- 
struction, and  indeed,  if  it  is  not  the  true 
construction,  there  seems  to  be  no  reason 
whatever  for  the  creation  of  the  township 
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Sectfon  7  provides  fhat  said  towmhip  high- 
way CQHunissioDers  shall,  under  such  general 
rales  and  regulations  prescribed  hj  the  cen- 
tral highway  commission,  "have  charge  ol 
and  managemoit  of  the  laying  out"— 4.  e., 
locating — "constructing,  altering,  repairing, 
and  building  the  public  roads  of  the  several 
townships:  •  •  «  Provided,  all  the  roads 
shall  be  laid  out  and  constructed  under  the 
supervision  of  a  competent  and  expert  road 
engineer  acceptable  to  the  central  hli^way 
commission." 

There  seems  to  be  no  doubt,  as  to  the  real 
point  in  controversy  here,  that  the  laying 
out — 1  e.,  the  location — of  the  roads  to  be 
worked  is  left  with  the  township  highway 
commissioners,  but  that  the  roads  are  to  he 
constructed  and  repaired  under  the  rules  and 
regulations  and  under  the  g^ieral  supervi^on 
of  the  central  highway  commission.  It  is 
true  that  both  the  central  and  township  com- 
missioners are  vested  with  authority  to  con- 
struct, but  the  construction  by  the  latter  is 
evidently  to  be  under  the  general  supervisidn 
of  the  central  highway  commission. 

We  think  the  correct  construction  of  the 
act  cannot  be  better  stated  than  in  the  plaln- 
tilTs  brief  as  follows: 

"The  township  highway  commissioDers  have 
the  authority  to  designate  and  lay  out  the 
roads  in  their  respective  townships,  to  be  built 
out  of  the  amount  apportioned  to  them  arising 
from  the  issue  of  bonds,  L  e.,  $25,000,  and  the 
central  liighway  commission  has  the  general 
authority  to  construct  tlgi  roads  after  they 
have  been  designated  and  laid  out  by  the  town- 
sliip  highway  commissioners.  This  removes  all 
conflict  in  the  statutew  Both  bodies  are  given 
the  right  to  construct  roads,  but  only  the  town- 
ship highway  commissioners  are  given  the  au- 
thority to  lay  out  the  roads.  The  only  power 
that  tiie  central  highway  commission  has  with 
respect  thereto  is  the  adoption  of  general  rules 
and  regulations  guiding  the  townsliip  highway 
commissioners  in  laying  out  the  roads.  This 
construction  reconciles  all  apparent  conflicts, 
and  gives  effect  to  every  part  of  the  statute, 
and  effectuates  the  intent  of  the  Legislature." 


This  construction  seems  to  be  In  accordance 
with  the  geographical  situation  above  recited, 
and  also  with  the  history  of  road  legislation 
in  Person  county.  Pub.  Loc.  Laws  1913,  c. 
268,  when  submitted  to  the  voters  of  Person 
county,  was  not  approved  by  them,  and  on 
inspection  of  that  statute  we  find  no  author- 
ity therein  given  to  the  township  commission- 


ers to  control  the  laying  out  of  the  roads  in 
their  respective  townships,  and  it  Is  probable, 
as  suggested,  that  this  was  the  cause  that 
the  act  was  not  approved  at  the  ballot  box. 
Chapter  449,  Laws  1915,  was  then  submitted, 
which  was  applicable  only  to  Rozboro  town- 
shfjp.  Then,  when  the  act  of  1917  was  passed, 
giving  the  township  highway  commissioners 
in  each  township  the  right  to  lay  out  the 
roads,  and  refunding  to  Boxboro  town^ilp 
$75,000  it  had  voted,  the  act  was  approved 
by  the  popular  vote. 

The  defendants  contend  that  this  act  gives 
to  the  central  highway  commission  the  same 
authority  over  the  roads  of  the  county  "as 
was  th^  vested  in  the  county  commission- 
ers." But  this  was  qualified  by  the  words  im- 
mediately preceding: 


«( 


'And  the  central  highway  commission  shall 
have  all  other  rights  and  powers  for  the  con- 
trol and  management  [of  said  roads]  as  may 
DOW  be  vested  in  the  board  of  county  commis- 
sioners of  Person  county.* 


»f 


As  already  said,  the  federal  government,  in 
the  ai^ropriation  for  roads»  leaves  to  the 
state  the  designation  of  the  highways  within 
the  states.  The  state  authorities  leave  to 
the  counties  the  designation  of  the  highways 
in  each  county,  and  this  act  evidently  intends 
that  the  county  commissioners  of  Person 
should  leave  to  the  township  highway  com- 
missioners the  location  of  the  roads  in  their 
townships.  This  constructiim,  also,  will  pre- 
vent the  complaints  that  have  sometimes  been 
made  that  county  commissioners  locate  the 
roads  most  convenient  or  advantageous  for 
their  own  sections  of  the  county.  This  act 
empowers  the  township  of  Woodsdale,  if  it  so 
chooses,  to  select  an  east  and  west  road  con- 
necting up  the  difTerent  parts  of  the  township 
with  the  railroad  station  in  the  center; 
whereas  the  Chub  Lake  road,  selected  by  the 
central  highway  commission,  aside  from  the 
objections  urged  on  account  of  great  expense, 
etc.,  would  open  up  merely  one  comer  of  the 
township  with  Boxboro.  It  seems  to  us  the 
intent  of  this  act 'was  to  give  each  township 
the  right  to  select  and  locate  the  roads  in  the 
township  according  to  the  will  of  the  people 
therein;  the  entire  county  system  to  be  un- 
der the  control  and  management,  both  in  con- 
struction and  maintenance,  of  the  central 
highway  commission. 

The  Judgment  below  will  be  entered  in  ao 
cordance  with  this  opinion,  and  to  that  extent 
the  Judgment  below  is  affirmed. 


•014  B.  c.  sat) 

AtlTREY  V.  BELL.     (No.  fM740 

(SiipNm«  Oo«rt  of  SoQtfa  Oarollna.    JToIj  26, 


1.  Appoal  Mi  orror  ^=».I046<5)— Floiiiarlis  of 
oourt  on  objeotion  to  oonnaoi'o  loading  witnoso 
not  preJudldaJ. 

Remarks  of  the  court  on  objection  to  conn- 
•8el*8  leading  the  witness  on  redirect  examina- 
tion, '"That  is  superfluous.  This  witness  h&s 
covered  it  in  a  most  clear  way;  what  is  the 
uae  of  rciteratinp  it?'*  with  other  comment 
«Bd  a  4iroctlon  to  tht  Jury,  held  not  so  preju- 
dicial to  defendant  as  to  warrant  reversal  of 
judgment  for  plaintiff. 


'2.  Cttstomaandttsagoo^BBlsCI),  17— Unambig- 
uous contract  of  omploymont  oouid  not  bo 
¥ariod  by  ovidenco  of  custom. 

An  unambiguous  contract  of  employment 
•could  not  be  varied  or  explained  by  evidtoce 
•of  custom  and  usage. 

3.  Maator  and  servant  ^^80(14)— Charge  stat- 
ing Issoos  not  eiTonooos  as  to  defonso. 

In  an  action  for  commissions  on  sales  by 
l>laintiif  as  defendant's  employ^,  where  the  evi- 
dence for  both  parties  showed  and  the  answer 
admitted  plaintiff  sold  for  defendant  and  was 
to  receive  definite  commissions,  but  dispute 
was  to  whether  commissions  were  payable  aft- 
er a  yenr's  work  or,  as  defendant  claimed, 
monthly,  and  there  was  no  evidence  of  any 
oondition  of  forfeiture  in  the  contract,  charge 
merely  stating  the  issues  of  the  case,  and  us- 
ing the  word  ''forfeited**  in  connection  with 
commissions  in  stating  defendant's  claim,  held 
not  erroneous. 

4.  Trial  ^s>234 (7)— Charge  not  erroneoas  as 
imposing  burden  on  defendant  employer  to 
avoid  liaMlity. 

In  an  action  for  commission  on  sales  by 
plaintiff  as  defendant's  employ^,  instruction 
that  defendant  denied  the  contract,  and  claimed 
that  if  there  waa  a  contract  with  reference 
to  such  commission,  it  was  to  be  paid  only  at 
the  end  of  a  year,  etc.,  held  not  erroneous  as 
imposing  on  defendant  the  burden  of  proof  to 
avoid  liability  under  the  facts  as  they  existed. 

* 
5i  Trial  «so267(l)-41aalMcation  of  request  to 
charge  by  stating  language  was  oompNcated 
and  hard  to  understand  not  orroneone. 
The  court  did  not  err  in  qualifying  defend- 
ant's request  to  charge  by  stating  that  it  was 
good  law,  but  very  complicated  language  and 
very  hard  to  understand,  but  that  he  charged 
It,    nevertheless;     the    qualification    not    being 
equivalent  to  instructing  the  jury  to  disregard 
the  charge. 

Appeal  from  Oomoioit  Pleaa  Gircnlt  Court 
o£  Spftatanbnrg  County ;  B,  W.  Memminger, 
Judge. 

Action  by  W.  A.  Autrey  against  J.  W. 
BelL  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 
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Exceptlona  1-d  and  9-7  ai^  as  fdlTows: 

(1)  The  court  erred  in  instructing  the  Jury 
with  respect  to  plaintiff's  testimony:  '*That 
is  superfluous.  This  witness  has  covered  it  in 
a  most  clear  way;  what  is  the  use  of  reiterating 
it?'*— it  being  respectfully  submitted  that  such 
stateinent  (a)  passed  upon  the  credibility  and 
weight  to  be  given  this  witness's  testimony; 
and  (b)  conveyed  to  the  jury  the  court's  esti- 
mate of  the  conclusive  value  of  this  witness's 
testimony. 

(2)  In  refusing  to  permit  defendant's  wit- 
ness, Howell,  to  testify  as  to  the  agreement 
between  plaintiff  and  defendant,  in  the  follow- 
ing language:  *'I  expect  you  had  better  drop 
that  subject"— it  being  respectfully  submitted 
that  the  direction  to  desist  farther  examination 
of  this  witness  on  this  issue  in  the  language 
given  (a)  discredited  the  witness,  and  the  force 
and  effect'  to  be  given  his  testimony;  and  (b) 
invaded  the  province  of  the  jury  in  determining 
the  issue  of  fact. 

(3)  In  directing  the  Jury  upon'  defendant's 
objection  to  the  competency  of  the  testimony  of 
the  witness  Bussy:  "This  is  a  special  contract 
It  is  absolutely  incompetent"— in  that  such 
statement  was  tantamount  to  a  peremptory  in- 
struction to  the  jury  to  find  that  the  relation 
between  plaintiff  and  defendant  was  under  the 
contract  testified  to  by  plaintiff,  and  excluded 
from  the  jury's  consideration  the  issue  as  to 
what  kind  of  contract  existed  between  the  par- 
ties. 

(6)  In  charging  the  Jury  that  *the  defendant 
comes  in  and  denies  there  was  such  a  contract 
—claims  if  there  was  such  a  contract  with  ref- 
erence to  such  a  commission  tiiat  it  was  only 
to  be  paid  at  the  end  of  the  year;  that  he  failed 
to  serve  out  that  year,  forfeited,  and  could  not 
be  entitled  to  recover  such  compensation"— (a) 
in  that  such  charge  was  instruction  to  the  Jury 
that  in  order  to  avoid  liability  under  the  facts 
as  they  existed  the  defendant  must  show  afllrm- 
atively,  and  thereby  imposed  on  the  defendant 
the  burden  of  proof  by  the  preponderance  of 
the  testimony;  (b)  in  that  such  instruction  was 
tantamount  to  instructing  the  jury  that  the 
plaintiff  must  recover,  unless  the  defendant 
shows  that  the  plaintiff  had  forfeited  some  legal 
right;  there  was  no  element  of  forfeiture  In 
the  pleadings  or  case;  (c)  in  that  such  instruc- 
tion based  defendant's  defense  upon  the  idea 
of  forfeiture  by  the  plaintiff. 

(6)  In  charging  the  jury  as  follows:  'Then 
the  idea  that  has  been  advanced. in  behalf  of 
Bell  for  the  year,  if  he  was  to  get  anything 
at  the  end  of  the  year,  that  was  forfeited  and 
lost  to  him  by  not  having  served  through  the 
year,  would  prevail"— (a)  in  that  such  charge 
imposed  upon  the  defendant  the  burden  of  proof 
in  the  case,  which  burden  was  not  imposed  upon 
the  defendant  by  law;  (b)  In  that  such  charge 
was  instruction  to  the  Jury  that  plaintiff  must 
recover,  unless  he  had  forfeited  a  legal'  right; 
(c)  in  that  such  charge  ^as  hypothecated  upon 
an  assumption  that  plaintiff  had  made  out  his 
case  completely,  and  there  v^as  no  defense,  un- 
less the  jury  believed  that  he  had  foHeited  his 
right,  thereby  depriving  the  jury  of  passing 
upon  the  issue  of  fact  in  the  case,  to  wit,  con- 
tract between  the  parties;  (d)  in  that  th4f  nse 
of  the  term  ^'forfeiture"  in  this  connection  prej- 
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udiced  the  Jary  in  favor  of  the  plaintiff,  inas- 
much as  it  placed  the  defendant  in  the  position 
before  the  Jury  of  seeking  to  claim  a  forfeiture, 
which  was  not  an  issue  in  the  pleadings  or  in 
the  case. 

(7)  In  qualifying  defendant's  seventh  request 
to  charge  as  follows:  "That  is  good  law,  but 
very  complicated  language,  gentlemen,  and 
very  hard  to  understand  it;  nevertheless  I 
charge  it**— in  that  such  qualification  was  equiv- 
alent to  instructing  the  jury  to  disregard  such 
charge,  it  being  respectfully  submitted  that 
such  charge  contained  a  sound  proposition  of 
law,  applicable  to  the  case,  and  which  the  de- 
fendant was  entitled  to  have  the  jury  instructed 
upon. 

Brown  ft  Boyd,  of  Spartanburg,  for  ap- 
pellant 

Hannon  ft  Mansfield,  of  Spartanbnrg,  for 
respondent 

WATTS,  JT.  ThlB  Is  an  action  for  commis- 
sions under  a  contract  between  the  parties 
for  sale  of  certain  commodities,  the  allega- 
tion being  that  the  plaintiff  was  employed 
by  the  defendant  to  render  to  the  defendant 
certain  personal  service.  The  case  was  tried 
before  Judge  Memminger  and  a  Jury  at  the 
April  term  of  court  for  Spartanburg  county, 
and  resulted  in  a  verdict  in  favor  of  plain- 
tiff for  $127.78.  After  motion  for  a  new 
trial  was  refused  and  Judgment  entered  de- 
fendant aiqpeals. 

[1]  Exceptions  1,  2,  and  8  impute  error 
on  the  part  of  his  honor,  by  remarks  made 
with  reference  to  witnesses,  and  testimony 
during  the  course  of  the  trial.  These  ex- 
ceptions are  overruled.  The  remarks  of  his 
honor  were  not  such  as  to  make  him  a  par- 
ticipant in  the  decision  of  the  facts  upon 
which  tbe  issue  depended,  and  we  cannot 
see  that  the  defendant  was  prejudiced  there- 
by to  such  an  extent  as  would  warrant  a  re- 
versal. 

[2]  Exceptions  4  and  8  question  the  cor- 
rectness of  ruling,  in  ruling  out  evidence 
of  custom  and  usage  of  trade,  and  refusing 
to  charge  that  custom  and  usage  of  trade, 
with  respect  to  the  matters  involved  would 
be  binding  as  a  part  of  the  contract  between 
the  parties.  The  suit  was  in  a  special  con- 
tract; there  was  no  forfeiture  in  It  There 
was  no  denial  by  the  defendant  of  plaintiff's 
employment  by  him.  Plaintiff  was  to  have 
fixed  commissions  on  each  article  sold. 
These  commissions  were  definite  and  fixed. 
The  evidence  of  custom  and  usage  had  noth- 
ing to  do  with  the  express  contract,  the 
basis  of  plaintiff's  claim,  and  could  not  vary 
or  explain  the  same;  it  was  unambiguous 
in  its  terms.  Both  parties  agn^eed  there  was 
a  contract,  and  his  honor  committed  no  er- 
ror as  complained  of.  These  exceptions  are 
overruled. 

[3i,  4]  Exceptions  5  and  6  relate  to  his  hon- 
or's charge  as  to  the  defendant's  defense. 


The  evidence  showed  on  behalf  of  both  plain- 
tiff and  defendant,  and  answer  also  admit- 
ted, that  the  plaintiff  sold  certain  articles  for 
the  defendant,  and  plaintiff  was  to  receive 
certain,  definite,  and  fixed  commissions. 
There  was  no  evidence  that  there  was  a  ccm- 
dition  of  forfeiture  in  the  contract  between 
the  parties,  and  his  honor  merely  stated  the 
issues  of  the  case.  We  see  no  error.  These 
exceptions  are  overruled. 

,[6]  Eixceptlon  7  is  overruled,  being  witboat 
merit    Judgment  is  affirmed. 

GABY,  G.  J.,  and  HYDBIGE;  FBASBB, 
and  QAGE,  JJ.,  concur. 


014  s.  c.  4m 

GRAHAM  V.  ERWIN,  Coaaty  8«porvla#r, 
ot  al.    (No.  10457.) 

(Supreme  (3ourt  of  South  Garolina.    June  28, 

1920.) 


1.  Statatea  ^=>I23(4)— Act  aothorizlag  «»«■- 
ty  bond  Issue  and  oreatloB  of  highway  oom- 
mlssioB  held  not  Invalid  at  to  ubjeota  and 
title. 

Act  of  General  Assembly  approved  March 
11,  1920,  authorizing  the  issue  of  bonds  and 
other  obligations  of  county  for  public  highway 
improvements,  for  funding  certain  outstanding 
indebtedness,  to  provide  for  payment  of  such 
bonds  and  other  obligations,  and  for  the  ex- 
penditures of  the  proceeds  thereof,  and  to  cre- 
ate a  highway  commission  for  certain  purposes, 
held  not  to  violate  Const  1895,  art  3,  f  17, 
requiring  acts  to  relate  to  but  one  subject, 
which  must  be  expressed  in  the  title, 

2.  Coantiss  ^33»I50(2)— Aot  anthorlzlng  bond 
issue  held  not  to  oxeoed  oonstltotloaal  limit 
•f  iadobtednosa. 

Act  of  General  Assembly  approved  March 
11,  1920,  authorizing  a  county  bond  issue  and 
to  create  a  highway  commission,  held'  not  in- 
valid as  authorizing  an  expenditure  in  excess 
of  the  constitutional  limits,  in  violation  of 
Const,  art  10,  |  5. 


3.  Counties  ^=»  150(3)  ^  Bonded  debt  of  olty 
within  oounty  oxdudod  la  dotermlning  limit 
of  indebtedness. 

In  determining  whether  act  of  General  As- 
sembly approved  March  11,  1920,  authorising  a 
county  bond  issue,  was  invalid  as  providing 
for  a  bond  issue  in  excess  of  the  constitutional 
limitation  of  indebtedness,  the  bonded  indebt- 
edness of  a  city  within  such  county  must  be 
excluded  in  view  of  the  amendment  to  Const 
art  10,  f  5,  by  Act  March  8,  1919  (31  St  at 
Large,  p.  74). 

4.^  Highways  ^=999— Statato  providing  for  Im- 
provement of  particular  road  before  making 
other  Improvements  held  not  invalid. 

Act  of  General  Assembly  approved  March 
11,  1920,  authorizing  a  county  bond  issue  and 
creating  a  highway  commission,  held  not  uncon- 
stitutional, as  directing  the  commission  to  pro- 
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-vide  for  the  Improvement  of  a  certain  named 
highway  before  making  any  other  Improvement 

5.  Conatitotional  law   ^=>208(I4)— Aet  giving 
proforenoe  to  Improvement  of  partlouiar  road 
held  not  dleorlmlnatory. 
That  act   of  General  Assembly  approved 
March  11,  1020,  aathoriaing  county  bond  isene 
4uid  creating  a  highway  commission,  directs  the 
improvement  of  a  particular  road  before  mak- 
ing other  improvementa,  J^ld  not  to  constitute 
•a  discrimination. 

^6.  Statutes  ^=>28d(2)— Act  duly  signed,  ap- 
proved by  Governor,  and  llled  with  Seeretary 
ef  State,  sufficient  ovidenoe  of  passage. 

When  an  act  has  been  duly  signed  by  the 
^presiding  officer  of  the  General  Assembly  in 
open  session  in  the  Senate  House,  approved 
4>y  the  Governor  of  the  state,  and  duly  depos- 
ited in  the  office  of  the  Secretary  of  State,  it 
is  sufficient  evidence,  nothing  to  the  contrary 
appearing  upon  its  face,  that  it  passed  the  Gen- 
•eral  Assembly,  and  it  is  not  competent,  either 
by  the  journals  of  the  two  houses  or  either  of 
them,  to  impeach  such  act 


J.  Counties  ^=»l70»Legl8iature  may  author- 
ize county  bond  issue  without  submission  to 
oiootors. 

The  General  Assembly  may  authorize  a 
.county  bond  issue  without  first  submitting  the 
question  of  such  issue  to  the  qualified  electors 
of  the  county,  in  view  of  Const  1886,  art  10, 

.8.  Highways  ^=»93  ^  Act  creating  highway 
oommlssion  held  not  void  as  providing  for 
appointment  to  publle  office  for  unlimited 
periodL 

•Act  of  General  Assembly  approved  March 
11,  1920,  authorizing  a  county  bond  issue,  and 
•creating  a  highway  commission,  does  not  vio- 
late Ck>n8t  1895,  art  1,  f  11,  prohibiting  ap- 
pointment to  public  office  for  unlimited  periods, 
on  the  ground  that  the  tenure  of  office  holders 
shall  be  four  years,  or  until  their  successors 
jire  appointed  and  qualify,  or  until  the  pro- 
visions of  the  act  are  completely  carried  out. 

9.  Highways  ^=»9I  —  Act  authorizing  oounty 
bond  Issuo  and  creating  highway  oommlssion 
held  valid. 

Act  of  General  Assembly  approved  March 
11,  1920,  authorizing  a  county  bond  issue  and 
•creating  a  highway  commission,  held  valid. 

Appeal  from  O>mmon  Pleas  Circuit  Court 
^f  Florence  County ;  S.  W.  G.  Shipp,  Judge. 

Suit  by  R.  M  Graham  against  A.  L.  Erwin, 
Ois  County  Supervisor,  and  others,  to  enjoin  a 
county  bond  issue.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

The  report  of  the  master  and  the  decree 
«t)elow  were  as  follows: 

"Master's  Report 
*'This  matter  comes  before  me  upon  the  com- 
plaint of  the  plaintiff  and  answer  of  the  de- 
fendant under  an  order  to  me  directed  by  his 
.'honor.  Circuit  Judge  S.  W.  G.  Shipp.     The  iissues 
of  both  fact  and  law,  as  made  by  the  complaint 


and  answer,  are  sharp  and  well  defined.  I  have 
held  a  reference  at  which  considerable  testi- 
mony was  adduced,  and  after  giving  the  same 
careful  consideration  I  beg  leave  to  snbmit 
this,  my  report,  thereon: 

"(1)  The  plaintiff  in  his  complaint  alleges 
that  he  is  a  dtisen  and  taxpayer  of  the  county 
of  Florence,  and  this  the  defendant  admits. 
There  can  be  no  doubt  about  that  and  no  ques- 
tion is  made  thereabout  The  plaintiff,  as  such, 
has  a  status  which  entitles  him  to  maintain 
this  action  for  himself  and  any  and  all  other 
taxpayers  of  the  county  of  Florence  who  will 
come  in  and  share  with  him  the  expenses  of 
this  litigation. 

"(2)  The  plaintiff  aUegos  that  the  defendants 
named  are  acting  as  the  commission  created 
by  the  act  of  the  Assembly  which  is  brought  in 
question  in  this  case,  and  that  aUegation  is 
admitted  by  the  defendants. 

"(8)  The  plaintiff  attaches  to  the  complaint 
a  copy  of  the  act  in  question,  and  while  the 
defendants  admit  that  the  copy  attached  to  the 
complaint,  so  far  as  it  goes,  is  correct  they 
tender  and  proffer  to  the  court  as  a  part  of 
their  answer  a  certified  copy  of  the  act  attested 
by  the  Secretary  of  State  under  the  great  seal 
thereof. 

"(4)  The  plaintiff  alleges  that  the  act  is  vio- 
lative of  section  17,  art.  3,  of  the  Constitution 
of  South  Carolina  1895,  and  cites  the  act  in 
support  thereof.  The  defendants  deny  this  al- 
legation, and  thus  a  question  of  law  is  raised 
for  determination.  The  constitutional  provi- 
sion in  question  is  correctly  set  forth  in  the 
complaint  ss  follows:  'Every  act  or  resolution 
having  the  force  of  law  shall  relate  to  but 
one  subject  and  that  shall  be  expressed  in  the 
titie.' 

[I]  "After  a  careful  study  of  the  act  in  ques- 
tion under  the  rule  that  this  provision  of  the 
Constitution  should  have  a  liberal  construction, 
I  am  of  opinion  that  the  act  is  not  violative  of 
this  provision  of  the  general  subject  as  ex- 
pressed in  the  title,  and  all  of  the  details  of 
legislation  therein  contained  are  intended  to 
and  do  provide  the  means,  methods,  and  instru- 
mentalities which  are  intended  to  facilitate  the 
accomplishment  of  the  general  purpose  and 
are  germane  to  it  State  v.  O'Day,  74  S.  C. 
449,  54  S.  B.  607;  Aycock-Little  Co.  v.  Rail- 
way, 76  S.  C.  331,  57  S.  E.  27;  Johnson  v. 
Commissioners,  97  S.  C.  205,  81  8.  E.  502; 
lillard  v.  Melton,  103  S.  C.  10,  87  S.  B.  421. 

"(5)  The  plaintiff  alleges  that  the  act  is  un- 
constitutional for  that  the  issue  of  $800,000 
of  bonds  thereunder  would  exceed  the  consti- 
tutional limit  and  violate  section  5  of  artide 
10  thereof.  This  allegation  the  defendants 
deny,  and  thus  there  is  presented  a  question  of 
fact  for  determination. 

"The  relevant  portion  of  section  5  of  artide 
10  of  the  Constitution  is  as  foUows: 

"  *The  corporate  authorities  of  counties,  town- 
ships, school  districts,  dties,  towns  and  vil- 
lages may  be  vested  with  power  to  assess  and 
collect  taxes  for  corporate  purposes.  *  •  * 
The  bonded  debt  of  any  county,  township, 
school  district  munidpal  corporation  or  politi- 
cal division  or  subdivision  of  this  state  shall 
never  exceed  8  per  centum  of  the  assessed  val- 
ue of  all  the  taxable  property  therein.  And  no 
county,    township,    munidpal    corporation   or 
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crtiier  political  divifedoik  of  this  state  shall  here- 
after be  authorized  to  increase'  its  bonded  in- 
debtedness if  at  the  time  of  any  proposed  in- 
crease thereof  the  aggregate  amount  of  its  al- 
ready existing  bonded  debt  amounts  to  8  par 
centum  of  the  value ,  of  all  taxable  property 
therein  as  valued  for  state  taxation.  And 
wherever  there  shaU  be  several  political  divi- 
sions or  municipal  corporations  covering  or 
extending  over  the  territory,  or  portions  there- 
of, possesshig  a  power  to  levy  a  tax  or  con- 
tract a  debt,  then  each  of  such  political  divi- 
sions or  municipal  corporations  shall  so  exer- 
cfse-  its  power  to  increase  its  debt  under  the 
foregoing  8  per  cent,  limitation  that  the  ag- 
gregate debt  over  and  upon  any  territory  of 
this  state  shall  never  exceed  15  per  centum  of 
the  value  of  all  taxable  property  in  such  ter- 
ritory as  valued  for  taxation  by  the  state.' 

'The  evidence  shows  that  the  value  of  the 
property  subject  to  taxation  in  Florence  coun- 
ty as  assessed  for  state  taxation  is  $12,842,832, 
of  which  15  per  cent  is  $1,926348.  The  testi- 
mony shows  that  the  total  indebtedness  of  the 
city  of  Florence,  whidi  for  this  purpose  we 
will  include,  is  $830,000;  that  the  present  in- 
debtedness of  the  county  of  Florence  is  $86,- 
000;  that  the  total  indebtedness  of  all  school 
districts  within  the  county  of  Florence  is  $891,- 
171;  that  the  town  of  Lake  City  is  bonded  for 
less  than  $100,000,  and  the  town  of  Timmons- 
ville  for  less  than  $100,000,  to  which  add  the 
contemplated  issue  of  $800,000  for  permanent 
road  improvement  as  contemplated  by  the  act, 
and  we  have  a  total  of  only  $1,756,171,  and, 
even  inisluding  the  bonded  indebtedness  of  the 
city  of  Florence  in  the  total  last  given,  we  still 
have  a  margin  of  $175,177  below  the  15  per 
cent,  limitation  which  the  plaintiff  claims  that 
this  issue  will  exceed. 

[2]  "In  arriving  at  this  total  the  testimony 
is  conclusive  to  the  effect  that  the  city  of  Flor- 
ence, county  of  Florence,  and  school  district 
bond  issues  are  correct.  The  $200,000  appor- 
tioned to  Lake  City  and  Timmonsville  are  well 
above  the  amounts  of  the  bonded  indebtedness 
of  these  two  towns.  The  testimony  is  also  con- 
clusive that  there  are  no  other  bonded  debts 
on  any  political  or  governmental  subdivisions 
or  divisions  of  the  county.  These  facts  being 
established  by  the  testimony,  the  issue  of  this 
point  must  be  decided  against  the  plaintiff. 

*'(6)  The  plaintiff  alleges  in  his  complaint 
that  the  issue  of  $800,000  of  bonds  by  the  Flor- 
ence lugbway  commission  under  the  act  in  this 
case  would  violate  the  provisions  of  section  5 
of  artide  10,  which  directs  that  wherever  there 
shall  be  several  political  divisions  or  municipal 
corporations  covering  or  extending  over  the 
territory  or  boundary  thereof  possessing  the 
power  to  levy  a  tax  or  contract  a  debt,  then 
each  of  such  political  divisions  or  municipal 
corporations  shall  so  exercise  this  power  to 
increase  its  debt  under  the  foregoing  8  per 
cent  limitation  that  the  aggregate  debt  over 
and  upon  any  territory  of  this  state  shall  nev- 
er exceed  15  per  centum  of  the  value  of  all 
taxable  property  in  such  territory  as  valued 
for  taxation  by  the  state,  as  applied  to  the  city 
of  Florence,  and  to  the  Florence  city  school 
district,  reckoned  in  connection  with  the  pro- 
portionate share  of  the  county  debt  that  will 
be  apportioned  against  such  area.  The  argu- 
ment is  that  the  city  debt  of  $880,000,  plus 


$206,000  for  scbooA'  diBtrlet,  plus  approximately 
oiie«4ourth  of  the  eeunty  indebtedness,  or  $200,- 
000,  will  exceed  15  per  centum,  as  it  will  ag- 
gregate $825,000.  However,  the  fact  wiH  not 
I  believe,  sustain  the  contention  of  plaintiff, 
which  is  denied  by  the  defendants,  and  thus  an- 
other question  of  fact  mixed  with  law,  is  pre- 
sented for  discussion. 

'The  testimony  establishes  the  fact  that  the 
dty  property  as  valued  for  state  taxation 
amounts  to  $3,223,943,  and  it  is  true  that  upon 
this  property  the  city  has  issued  bonds 
amounting  to  $380,000;  but  it  appears  in  the 
testimony  that  this  indebtedness  was  incurred 
for  waterworks,  aewerage,  street  improve- 
ments, and  refunding  debts  incurred.  » 

"In  this  connection  section  7  of  artide  8  and 
section  5  of  article  10  of  the  Constitution,  as 
applied  to  the  dty  of  Florence,  were  amended 
by  an  act  to  ratify  the  amendment  approved 
the- 8th  of  March,  1919  (31  Statutes  at  Large, 
p.  74),  which  act  provides  that  the  limitations 
imposed  by  this  section  and  by  section  5  of 
article  10  4h(ill  not  apply  to  the  bonded  indebt- 
edness incurred  by  the  eity  *  '^  *  of  Flor- 
encCi  in  the  county  of  Florence,  when  the  pro- 
ceeds of  any  bonds  issued  by  any  such  cities  are 
applied  exolusii>ely  to  the  purahase^  ereofion,  im- 
provement, and  maintenance  of  streets,  side- 
walks, wateruxfrks,  Ughtrng  planU,  gas  plants, 
sewerage  system,  or  for  the  payment  of  debts 
inourredt  and  when  ihe  question  of  inomring 
SfAd  indebtedness  4s  submitted  to  the  qualified 
electors  of  said  municipalities,  as  provided  by 
loAo.  .  I  find  as  matter  of  fact  from  the  evi- 
dence, that  all  of  the  bonded  indebtedness  of 
the  dty  of  Florence  now  existing  falls  within 
one  or  more  of  the  terms  and  conditions  of  that 
amendment  and  under  the  authority  of  Brown- 
lee  V,  Brock  ^t  al.,  107  S.  0.  230,  92  S.  B,  477, 
that  the  dty  bonded  debt  shall  be  exduded  in 
computing  the  amount  of  the  bonded  indebted- 
ness covering  this  area. 

[3]  **This  conclusion  is  fully  supported  by  the 
cases  of  Lillard  v.  Melton,  103  S.  G.  10,  87  S.  F. 
421;  Seegers  v.  Gibbes,  72  S.  C.  532,  52  S. 
E.  586;  Bethea  v.  Dillon,  91  S.  0.  413,  74 
S.  E.  983;  in  addition  to  Brownlee  v.  Brods, 
supra.  Therefore,  in  testing  the  contention  of 
plaintiff  we  must  exddde  from  consideration 
the  bonded  debt  of  the  dty. 

"It  is  fully  established  by  the  testimony  that 
the  Florence  city  school  district  is  not  co- 
terminous with  the  city  proper,  but  overlaps 
the  same,  and  comprises  within  its  boundaries 
approximately  12  square  miles  outside  of  the 
city  of  Florence;  that  the  value  of  the  prop- 
erty in  the  school  district  is  $654,159  more  than 
the  amount  of  the  dty  property,  or  a  total  for 
the  school  district  of  $3,878,102.  Therefore, 
exduding  the  dty  debt  and  basing  th^  calcula- 
tion upon  the  taxable  value  of  the  school  dis- 
trict property  as  assessed  for  state  taxation, 
the  school  district  property,  in  relation  to  the 
county  property  of  $12,842322,  bears  the  rela- 
tion of  one  to  four,  and  therefore  upon  this 
district  would  be  apportioned  one-fourdi  of  the 
county  indebtedness,  which  is,  induding  the 
present  proposed  issue  of  $800,000  of  bonds, 
$208,250,  to  which  must  be  added  the  outstand- 
ing school  district  bonds  of  $295,000,  which  will 
give  a  total  indebtedness  of  $503,250,  which  is 
$78,465  less  than  15  per  centum  of  the  assess- 
ed value  of  the  property  within  the  school  dis- 
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trict  Therefore  this  conteatioii  of  the  plain* 
tiff  moBt  be  decided  against  him. 

[4]  "<7)  The  plaintiff  next  contends  that  the 
act  is  unconstitutional  because  by  its  terms  it 
directs  the  commission  to  provide  for  the  im- 
provement of  the  pnbUo  highway  and  main 
thoroughfare  leading  from  the  dty  of  Florence 
to  the  town  of  Timmonsville  before  making  any 
other  improvements.  The  defendants  in  their 
answer  deny  this,  and  tiins  is  made  another  is- 
sue of  law  and  fact  for  determination.  In  the 
first  place  the  plaintiff  points  out  no  provision 
of  the  Ck>ttstitution  which  this  provision  of  the 
act  violates,  and  I  am  frank  to  say  that  I 
haye  been  unable  to  find  any.  In  the  next  place 
Ihe  testimony  shows  condnsively  that  the 
county  ofikers  had,  before  the  introduction  of 
this  act  in  the  General  Assembly,  commenced 
to  improve  this  road  from  Florence  to  Tim- 
monsville, which,  lying  between  these  two 
towns  end  connecting  them,  is  a  road  of  much 
importance  and  is  much  traveled. 

[5]  '*They  had  gone  so  far,  as  appears  in  the 
evidence  and  as  is  corroborated  by  the  terms 
of  the  bill,  as  to  make  a  contract  with  Slat- 
tery  &  Henry,  of  Greenville,  S.  O^  to  construct 
a  permanent  road,  with  hard  surface,  between 
tiiese  points.  It  further  appears  that  the  com- 
missioners, in  the  absence  of  this  direction, 
would  have  improved  this  road  first.  There- 
fore, if  in  their .  discretion  they  may  have 
so  improved  this  road— and  of  that  there  can 
be  no  doubt— (see  Nettles  v.  Cantwell  et  al., 
90  S.  El  765,  dedded  June  23,  1919),  and  there 
being  nothing  in  the  Constitution  prohibiting 
the  Legislature  from  issuing  bonds  for  the 
county  to  build  or  improve  particular  road  or 
bridge,  the  argument  that  this  is  a  discriniina- 
tion  is  untenable,  and  therefore  this  contention 
must  be  dedded  against  the  plaintiff. 

''(8)  The  plaintiff  next  alleges  that  the  de- 
fendants have  violated  the  provisions  of  the  act 
in  failing  to  advertise  the  bonds  for  sale  as 
therein  directed,  and  in  attempting  to  issue 
and  sell  the  bonds  at  a  price  below  par.  This 
contention  of. the  plaintiff  is  wholly  without 
merit,  as  the  testimony  is  full,  dear,  and  con- 
vindng  that  the  commissioners,  In  pursuance 
of  the  directions  of  the  act,  have  duly  adver- 
tised the  bonds  for  sale  in  the  Florence  Daily 
Times,  the  Columbia  ^tate,  and  the  Manufac- 
turers Record;  that  in  pursuance  of  this  ad- 
vertisement a  large  number  of  bids  were  sub- 
mitted, and  upon  the  consideration  of  all  pf 
the  bids  the  bonds  were  sold  to  Messrs.  J.  H. 
Hilsman  &  Co.,  of  Atlanta,  and  R.  M.  Grant  & 
Co.,  of  New  York,  jointly,  at  par,  the  purchas- 
ers paying  accrued  interest  to  the  date  of  the 
delivery  of  the  bonds  to  them.  Therefore  this 
issue  likewise  is  decided  against  the  plaintiff. 

"(9)  The  plaintiff  next  alleges  that  the  act 
is  unconstitutional  for  that  it  does  not  affirma- 
tively show  that  it  was  regularly  introduced  in 
the  House  and  Senate,  that  it  was  read  three 
times  on  three  several  days  in  each  of  said 
branches  of  the  Assembly,  that  it  does  not 
show  upon  its  face  that  it  was  signed  by  the 
President  of '  the  Senate  and  Speaker  of  the 
House,  approved  by  the  Governor,  and  sealed 
with  the  seal  of  state.  These  allegations  on 
the  part  of  plaintiff  are  met  by  denial  on  the 
part  of  defendants.  It  seems  that  the  plaintiff 
was  supplied  with  an  incomplete  copy  of  the 
act,  for  the  origitial  act  on  file  In  the  office  of 
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the  Secretary  of  State,  as  well  as  the  original 
bill,  certified  copies  of  which  are  before  me, 
very  dearly  and  affirmative  show  Ihat  all  of 
these  requirements  were  duly  complied  with. 

[6]  "In  addition  to  that,  however,  this  ques- 
tion is  one  definitely  and  for  all  time  settled 
in  this  state  by  the  case  of  State  ex  reL  Hoover 
V.  Chester,  39  B.  a  307,  17  S.  B.  752,  from 
which  I  quote  as  follows:  *We  announce  that 
the  true  rule  is  that  when  an  act  has  been  duly 
signed  by  the  presiding  officers  of  the  General 
Assembly  in  open  session  in  the  Senate  House, 
approved  by  the  Governor  of  the  state,  and 
duly  deposited  in  the  office  of  the  Secretary  of 
State,  it  is  snffldent  evidence,  nothing  to  the 
contrary  appearing  upon  its  face,  that  it  passed 
the  General  Assembly,  and  that  it  is  not  com- 
petent, either  by  the  journals  of  the  two  hous* 
es  or  dther  of  them,  or  by  any  other  evidence, 
to  impeach  such  an  act  And  this  being  so,  it 
follows  that  the  court  is  not  at  liberty  to  in- 
quire into  what  the  journals  of  the  two  houses 
may  show  as  to  the  succesnve  steps  that  may 
have  been  taken  in  the  passage  of  the  original 
bilL' 

"As  before  stated,  the  original  bill  and  the 
act  itself  show  affirmatsvely  full  compliance 
with  these  conditions  and  requirements,  and, 
waiving  the  question  of  law,  I  have  examined 
with  great  care  the  journals  of  both  houses, 
which  are  before  me,  and  I  find  that  the  act 
was  regularly  passed  through  both  houses,  rati- 
fied, and  approved  by  the  Governor  on  the  11th 
day  of  March,  1920.  Further  evidence  of  these 
facts,  if  needed,  are  supplied  by  the  certificates 
of  the  Secretary  of  State,  which  is  before  me. 
Therefore  this  question  likewise  must  be  dedd- 
ed against  the  plaintiff. 

*'(10)  The  next  contention  of  the  plaintiff  is 
one  of  law.'  He  interposes  objection  to  the 
siede  of  $850,000  county  bonds  provided  by. the 
act  without  first  submitting  the  question  of 
their  issue  to  the  qualified  electors  of  the  coun- 
ty. Again  his  assertion  is  met  by  denial. 
This  very  question  has  been  so  recently  dedd- 
ed by  our  Supreme  Court  that  a  discussion 
thereof  is  unnecessary.  See  Brownlee  v. 
Brook,  107  S.  O.  '230,  92  S.  B.  477,  Lillard  v. 
Melton,  108  S.  C.  10.  87  S.  B.  421,  and  section 
6  of  artide  10  of  the  Constitution  of  1895, 
from  which  it  will  be  seen  that  an  dection  is 
not  necessary,  but'  that  the  Legislature  has 
plenary  power  in  .the  matter.  Thus  this  con- 
tention of  the  plaintiff  must  be  dedded  adverse- 
ly to  him. 

"(11)  The  plaintiff  next  aUeges  that  the 
defendants,  constituting  the  highway  commis' 
don  for  Florence  county,  under  the  act  in 
question  are  not  properly  appointed,  in  that, 
as  he  alleges^  they  were  not  commisdoned  by 
tiie  Governor  upon  recommendation  of  the  dele- 
gation from  Florence  county.  The  testimony 
of  the  members  of  the  commisdon  who  were 
examined,  of  the  members  of  the  delegation 
who  testffied,  and  the  certificate  of  the  Secre- 
tary of  State,  which  was  admitted  in  evidence 
on  the  hearing  before  me,  are  so  condueive  as 
to  render  a  discussion  of  this  contention  on 
the  part  of  the  plaintiff  unnecessary.  Even  if 
it  were  posdble  under  the  law  for  the  plaintiff 
to  go  beyond  the  Governor's  commission,  still 
his  averments  are  without  foundation  and 
fact 

By  the  same  section  of  his  eomt>laint  he 
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allegea  that  the  act  is  in  violatioii  of  the  Con- 
stitution prohibiting  the  appointment  to  pub- 
lic office  for  unlimited  period.  The  reference, 
ef  course,  is  to  section  11,  of  article  1,  which 
provides  as  follows:  'No  person  shall  be  elect- 
ed or  appointed  to  office  in  this  state  for  life 
or  during  good  behavior,  but  the  terms  of  all 
officers  shall  be  for  some  specified  period.'  His 
argument  is  that  the  act  extends  the  tenure 
of  the  defendants  in  office  beyond  the  four 
years  therein  prescribed  and  until  the  provi- 
sions of  the  act  are  completely  carried  out. 
For  convenience  in  consideration  of  this  ques- 
tion I  will  quote  the  exact  words  of  the  act  on 
this  point:  *The  term  of  office  of  the  five  ap- 
pointive members  shall  be  four  years  or  until 
their  successors  are  appointed  and  qualify,  or 
until  the  provisions  of  this  act  are  completely' 
carried  out.' 

[8]  **The  same  question  arose  in  the  case  of 
Lillard  v.  Melton,  103  S.  C.  10,  87  8.  B.  421, 
where  it  was  held  that  the  term  is  for  a  speci- 
fied period,  and  that  the  use  of  the  words  'or 
until'  are  not  to  be  construed  as  extending  the 
term  beyond  that  period  when  appointed,  but 
merely  restricting  it  to  the  completion  of  the 
work  if  completed  witiiin  that  time.  If  an  ex- 
tension of  the  term  beyond  four  years  had 
been  intended,  the  word  *and'  would  have  been 
used  instead  of  *or.'  Under  the  authority  of 
this  case  the  contention  of  the  plaintiff  must 
be  decided  against  him. 

[9]  "(12)  The  final  contention  and  allegation 
of  the  plaintiff  is  that  the  act  as  a  whole,  and 
all  of  the  actions  and  conduct  of  the  defend- 
ants thereunder,  is  null  and  void.  The  defend- 
ants deny  this.  I  have  studied  the  act  in  the 
light  of  the  Constitution  and  of  the  decisions 
of  our  Supreme  Court  with  the  utmost  care.  I 
have  gone  most  carefully,  folly,  and  particularly 
over  the  evidence,  and  I  can  find  nothing  irregu- 
lar or  illegal  or  unconstitutional  in  the  act,  its 
passage  through  the  Legislature,  its  ratifica- 
tion, its  approval,  the  appointment  and  com- 
mission of  eadi  of  the  defendants,  of  their  or- 
ganization, advertising  for  bids,  opening  and 
receiving  the  bids,  seUing  the  bonds,  and  I 
therefore  recommend  that  the  complaint  of 
the  plaintiff  be  dismissed,  that  he  be  denied  an 
injunction  as  prayed  for,  that  the  act  be  held 
and  construed,  and  I  do  so  find  and  conclude 
it  to  be  constitutional;  that  the  Florence  coun- 
ty highway  commission  as  constituted  is  a 
duly,  regularly,  and  legally  constituted  body  of 
corporate  authorities,  and  that  their  action  as 
shown  by  the  evidence  in  this  case  is  in  all 
respects  regular,  legal,  and  proper;  that  there 
is  no  objection  which  has  been  made  in  this 
proceeding,  or,  for  that  matter,  that  may  have 
been  made,  so  far  as  I  am  able  to  see,  to  the 
selling  of  the  bonds,  the  carrying  out  of  the 
road  improvement  contemplated  by  the  act,  and 
of  all  other  things  provided  therein  and  there- 
by.   AH  of  which  is  respectfully  submitted. 

"H.  A.  Brunson, 

"Judge  of  Probate,  Acting  Master  for  Flor- 
ence County." 

**Decree. 

"This  matter  comes  before  me  on  exceptions 
to  the  report  of  the  referee.  The  action  is 
brought  by  the  plaintiff,  a  taxpayer  in  the 
county  of  Florence,  S.  C,  for  himself  and  all 
other  taxpayers  in  said  county,  who  will  join 


with  him  in  paying  the  expense  of  tUs  mit. 
The  plaintiff,  by  his  complaint,  attacks  the  con- 
stitutionality of  the  act  of  the  General  Assem- 
bly, entitied  'An  act  to  authorise  the  issuance 
of  bonds  and  other  obligations  of  Florence 
county  for  permanent  highway  and  bridge  Im- 
provements, and  for  funding  certain  outstand- 
ing indebtedness,  to  provide  for  the  payment  of 
such  bonds  and  other  obligations,  and  for  the 
expenditure  of  the  proceeds  thereof,  and  to 
create  a  highway  commission  for  said  pur- 
poses.' He  challenges  the  appointment  of  the 
commission  created  thereby  and  the  action  of 
said  commission  thereunder.  Upon  motion  of 
the  plaintiff,  and  with  the  consent  of  the  at- 
torneys for  the  defendants,  an  order  of  refer- 
ence was  heretofore  by  me  made,  under  whidi 
H.  A.  Brunson,  Esq.,  Judge  of  Probate,  acting 
master  for  Florence  county,  has  held  a  refer- 
ence, taken  testimony,  which  he  has  returned 
to  the  court,  together  with  his  report  thereon. 
He  has  given  the  matter  the  serious  consid- 
eration which  it  deserves,  and  filed  a  very  full, 
complete,  and  comprehensive  report.  Bach  of 
his  findings  and  conclusions  therein  are  attack- 
ed by  the  plaintiff  in  a  general  exception,  and 
after  hearing  argument  of  counsel  pro  and  con, 
and  upon  the  pleadings  and  tiie  testimony  and 
the  documentary  evidence  in  the  case,  it  is 
ordered,  adjudged,  and  decreed— 

"First.  That  the  report  of  the  master  be, 
and  the  same  is  hereby,  in  all  respects,  con- 
firmed, adopted,  and  made  the  decree  of  this 
court,  as  fully  and  effectually  as  if  set  out 
herein. 

"Second.  The  act  of  the  Assembly  attacked 
in  this  cause,  for  the  reasons  set  forth  by  the 
master  in  his  report,  is  hereby  adjudged,  de- 
clared, and  decreed  to  have  been  properly  and 
regularly  passed,  enacted,  and  approved,  and 
in  full  conformity  and  compliance  with  the  Con- 
stitution of  this  state  and  all  amendments 
thereto. 

"Third.  That  the  selection,  appointment,  and 
commission  of  the  members  of  the  Florence 
county  highway  commission,  created  by  said 
act,  is  hereby  adjudged,  declared,  and  decreed 
to  have  been  in  all  respects  regular,  and  the 
composition  of  said  commission  by  the  defend- 
ants in  this  case  is  hereby  upheld  and  con- 
firmed. 

"Fourth.  The  action  of  the  commission  in 
organizing  as  such,  in  advertising  the  sale  of 
the  bonds  referred  to  in  the  complaint,  and  the 
sale  thereof,  is  hereby  adjudged,  declared,  and 
decreed  to  have  been  in  all  respects  regular 
and  in  full  compliance  with  the  authority  and 
directions  contained  in  said  act 

"Fifth.  The  purchasers  of  said  bonds  upon 
said  sale  wUl  acquire  good  and  sufficient  titie 
thereto,  freed  from  any  question  or  doud  of 
doubt  as  to  their  constitutionality,  legality,  and 
regularity,  it  appearing  from  tiie  proceeding 
that  everything  by  law  required  to  precede  the 
issuance  and  sale  thereof  has  been  regularly 
done  and  performed. 

"Sixth.  That  the  complaint  of  the  plaintiff  be, 
and  the  same  is  hereby,  dismissed,  and  the 
injunction  therein  prayed  for  is  hereby  refused. 
The  parties  plaintiff  and  defendant  in  this 
cause,  by  their  counsel,  through  consent  indors- 
ed hereupon,  have  consented  and  agreed  that 
this  decree  might  be  made  at  chambers  with 
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full  force  and  effect  ai  if  made  in  open  court 
in  term  time  by  the  presiding  Jndge  thereof." 

S.  McB.  Wetmore,  of  Florence,  for  appel- 
lant 

Arrowsmith,  Mnldrow,  Bridges  &  Hicks,  of 
Florence,  for  respondents. 

WATTS,  J.  For  the  reason  stated  by  the 
master  in  his  report  and  decree  of  his  honor, 
Judge  Shipp,  affirming  the  same,  it  is  the 
Judgment  of  tliis  court  that  the  Judgment  of 
the  circuit  court  be  affirmed. 

Judgment  affirmed. 

QART,  0.  J.,  and  HYDRICK»  FRASER, 
and  GAGE,  JJ^  concur. 
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STATE  V.  BRAMLETT.    (No.  10479.) 

(Supreme  Court  of  South  Carolina.    Jnly  26, 

1920.) 

1.  Criminal  law  ^s»636(4)— Convletion  not  set 
aside  because  defendant  loft  court  room  for  a 
moment. 

A  conviction  will  not  be  set  aside  becanse 
while  a  witness  was  testifying  defendant  left 
the  courtroom  for  a  moment,  where  defendant's 
counsel  was  advised  of  the  fact  and  the  matter 
was  not  called  to  the  attention  of  the  court 
until  after  verdict,  for  defendant  was  in  no 
wise  deprived  of  his  right  to  be  present  at 
every  stage  of  the  trial. 

2.  Criminal  law  ^=»7 1 5— Refusal  to  allow  de- 
fendant's eounsei  to  show  diagram  held  error. 

Where  the  defense  was  insanity  and  de- 
fendant's counsel  prepared  a  diagram  showing 
the  number  and  relationship  of  his  relatives 
who  had  committed  suicide  or  who  had  become 
insane,  the  refusal  of  the  court  to  allow  the 
use  of  the  diagram  in  argument,  evidence  as 
to  the  insanity  in  defendant's  family  having 
been  introduced  though  nothing  having  been 
given  to  the  effect  that  the  diagram  was  cor- 
rect, was  error,  being  unwarranted  limitation  on 
argument 

3.  Homicide  ^=s» 1 78 (4)— Charge  oa  presump- 
tion of  innocence  not  misleading. 

A  charge  that  the  presumption  of  innocence 
remains  with  defendant  until  overcome  by  proof 
is  not  misleading,  for  while  the  presumption 
does  extend  throughout  trial  it  is  not  conclusive. 

4.  Criminal  law  «s»789(2)--Chargs  on  reason- 
able doubt  not  objeotionabie. 

A  charge  that  a  reasonable  doubt  is  one 
for  which  a  reason  could  be  given  and  does  not 
mean  a  doubt  which  would  arise  in  the  mind  of  a 
man  who  was  looking  for  a  doubt,  etc.,  hM 
not  erroneous. 

5.  Criminal  law  ^=:>4d— Immunity  through  in- 
sanity depends  on  whether  accused  knevi  the 
particular  act  charged  was  punishable. 

The  test  of  insanity  as  affording  immunity 
from  punishment  is  whether  accused,  knew  that 


the  particular  act  with  which  he  was  charged 
was  punishable  under  the  laws  of  the  state. 

6.  Criminal  law  «=s»834(5)  —  ModMoation  of 
charge  on  malice  net  error. 

Where  the  court  modified  defendant's  re- 
quested charge  that  if  there  was  a  reasonable 
doubt  whether  the  act  was  the  result  of  delib- 
eration, forethought,  and  malice  defendant 
could  not  be  convicted  of  murder,  by  adding 
that  if  there  was  an  absence  of' malice,  and  it 
appeared  that  defendant  killed  in  sudden  heat 
of  passion,  etc.,  the  modification  was  not  ob- 
jectionable; the  difference  between  finding  the 
presence  of  malice  or  absence  being  immateriaL 

7.  Homicide  €;=»308( I)— Instruction  as  to  kill- 
ing mother-in-law  at  her  homo  after  notice  to 
stay  away  held  correct. 

An  instruction  that  if  deceased,  the  mother- 
in-law  of  accused,  notified  him  to  stay  away 
from  her  home  where  his  wife  and  children 
were,  and  he  went  there  despite  such  notice,  he 
was  a  trespasser,  and  if  he  kUled  her  under 
those  conditions  he  was  guilty  of  murder,  was 
correct  notwithstanding  defendant's  claim  that 
his  wife  had  a  right  to  receive  him,  etc. 

8.  Criminal  law  ^=>785( 7)— instruction  on  ex- 
pert •vidsnce  oorreot 

Where  defendant  relied  on  insanity,  an  in- 
struction that  the  opinion  of  an  expert  is  sub- 
ject to  the  same  rules  and  tests  as  other 
evidence  and  if  the  opinions  were  utterly  at 
variance  with  facts  established  by  unimpeached 
evidence  the  opinion  should  be  disregarded  is 
not  objectionable,  as  practically  telling  the 
jury  to  believe  the  experts  unless  their  tes- 
timony was  contradicted  by  unimpeachable 
testimony. 

9.  Criminal  law  ^=>852— Exhortation  to  jury  to 
do  duty  not  erreneous. 

In  a  homicide  case,  an  exhortation  to  the 
jury  to  do  their  duty,  and  if  proper  to  convict 
and  if  not  to  acquit,  was  not  erroneous. 

10.  Criminal  law  ^=»354— Doptor's  testimony 
as  to  informing  defendant's  family  of  his  in- 
sanity properiy  excluded. 

Where  the  defense  was  insanity,  testimony 
that  a  doctor  before  the  crime  informed  de- 
fendant's family  that  he  was  crazy  and  should 
be  *'put  up"  was  properly  excluded. 

11.  Witnesses  ^=»4i4(i)— Expert  cannot  sus- 
tain other  export  by  stating  his  oonlldence 
in  him. 

Where  insanity  was  a  defense,  one  of  de- 
fendant's experts  having  stated  that  defend- 
ant's other  expert  was  one  of  the  best  alienists 
in  the  country,  a  question  as  to  his  confidence 
in  him  was  properly  excluded. 

12.  Criminal  law  ^=>396~Rebuttlng  evidence 
as  to  reputation  of  family  of  defendant  for 
insanity  proper. 

Where  defendant  who  relied  on  insanity 
showed  the  trait  in  his  family,  the  state  may 
introduce  rebutting  evidence  as  to  the  reputa- 
tion of  the  family  for  insanity. 
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IS.  CrimlMl  law  «bMW2(4)— Raooril  af  allmo« 
ny  proMedingt  between  defendaat  and  kit 
wife  Improper  preventing  confrontation. 

In  a  prOBeeution  for  the  Afttder  of  hie 
mother-in-law,  where  defei^ant  iutrodiiced 
some  affidavita  offered  in  an  alimony  procee^Kna 
bronght  by  hia  wife^  the  entire  record*  which 
contained  the  wife'a  Terified  complaint,  waa 
not  admisaible,  though  where  one  party  in- 
trodncea  part  o£  a  record  the  other  party 
ordinarily  haa  the  right  to  introduce  the  whole, 
for  the  introduction  of  auch  record  would  de« 
priTe  defendant  of  the  right  giyen  by  Coast. 
1895,  art  1«  i  18,  to  confront  witnesaea. 

14.  Wltnesees  <@=>52 (7)— Record  of  wife'a  ali- 
mony prooeedinga  containing  her  complaint 
Inadmissible  against  btfsband  on  trial  foi* 
m  order. 

A  wife  ia  not  a  competent  witness  against 
her  husband,  and  so  in  a  homicide  case,  though 
the  husband  who  had  killed  his  mother-in-law 
introduced  'affidavits  from  the  wife's  alimo- 
ny proceedings,  the  entire  record  containing 
her  verified  complaint  should  not  be  received. 

Fraser,  J.,  dissenting  as  to  points  2,  10,  and 
11;  Watts,  J.,  disaenting  as  to  point  10;  and 
Gage,  J.,  dissenting  aa  to  point  2. 

Appeal  from  General  Sessioiui  Circuit 
Court  of  Qreenvllle  County ;  J.  E.  Peurlf oy. 
Judge. 

Hugh  T.  Bramlett  waa  convicted  of  mnr« 
der,  and  he  appeals.  Reversed,  and  new  trial 
ordered. 

Martin  &  Blythe  and  MapJdln  &  Love,  all 
<tf  Greenville,  for  appellant. 

J.  Robt.  Martin  and  Bonham  ft  Price,  all 
of  Greenville,  for  the  State. 

ERASER,  J.  The  appellant  waa  tried  and 
convicted  of  murder,  for  the  killing  of  Mrs. 
Loa  C  McHugh.  The  undisputed  facta,  aa' 
appear  by  the  record,  are: 

^That  on  June  18,  1919,  the  defendant  ia 
the  city  of  Greenville,  S.  C,  upon  a  much- 
traveled  street,  Pendleton  street*  went  upon 
the  front  porch  of  the  residence  of  Mrs.  Lou 
O.  McHugh,  who  was  hia  mother-in-law,  and  in 
open  daylight  shot  her  twice  with  a  pistol, 
the  wounds  being  sufficient  to  cause  death,  and 
they  did  cause  death.  One  shot  waa  in  the 
right  thigh,  ranging  upward,  and  the  other  in 
the  bacic,  ranging  rilghtly  upward.*' 

The  defendant  waa  convicted  of  murder, 
from  which  he  appealed.  There  are  25  ex- 
ceptions, but  we  will  adopt  the  grouping  of 
the  appelUnt  in  his  aritument. 

[1]  I.  During  the  trial,  one  of  the  consta- 
bles, at  the  request  of  appellant,  allowed  the 
appellant  to  go  out  of  the  auditorium  of  the. 
courthousOf  where  the  trial  waa  being  held, 
into  an  adjoining  room.  The  defendant  was 
absent  only  a  {ew  min^utes.  During  the  de- 
fendant's: absence  a  witness  of  the  defend? 
ant  was  on  the  stand,  and  a  few  questions 
were  aalced  on  the  cross-examination.    The 


defeiiidaiit's  oouhaei  know  that  the  defend- 
ant had  been  absent,  bfUt  did  not  call  the  at- 
tention of  the  court  to  it  until  a<ter  the  Ter- 
dict.  The  absence  of  the  defendant  from  the 
courtroom  during  these  few  minutes  la  the 
error  complained  of  in  the  first  set  of  ex- 
ceptions 

The  exceptions  that  raise  this  questUni 
cannot  be  sustained.  The  defendant  un- 
questionably has  the  right  to  be  present  at 
every  stage  of  his  triaL  This  ri^t  was  not 
denied  him.  The  constitutional  right  set  up 
is  to  face  the  witnesses  against  him.  The 
court  is  satisfied  that  no  unfair  advantage 
was  planned  in  this  case^  but  to  allow  a  de- 
fendant to  make  void  a  judgment  against 
him  by  his  own  unlawful  act,  secretly  per- 
formed during  the  trial,  would  be  to  make  a 
mocking  of  judicial  proceedings.  The  absence 
of  the  defendant  was  discovered  In  ample 
time  to  have  remedied  the  defect,  if  hia  coun- 
sel had  called  attention  to  the  fact  when  dis- 
covered, and  it  ia  now  too  late.  There  are 
decisions  to  the  contrary,  in  other  juriadio- 
tlons;  but  we  will  not  follow  theuL 

[2]  IL  The  next  assignment  of  error  is  the 
refusal  of  the  presiding  judge  to  allow  the 
defendant's  counsel  to  use  a  diagram  pre- 
pared by  hlm»  in  his  argument  before  the 
jury.  One  of  the  def^iaes  waa  insanity.  The 
witnesses  for  the  defense  testified  to  quite 
a  number  of  cases  of  insanity  and  suicides 
on  both  sides  of  the  d^endant's  family.  The 
defendant's  counsel  prepared  a  diagram 
showing  the  number  and  relationships  of  the 
relatives  of  the  defendant  who  had  commit- 
ted suicide  and  had  become  insane.  There 
was  no  evidence  to  show  that  the  diagram 
waa  correct,  and  the  presiding  judge  very 
properly  ruled  it  out  There  is  no  dqubt  as 
to  the  effectiveneaa  of  a  diagram.  The  ques- 
tion was  as  to  its  accuracy.  There  was  no 
opportunity  to  verify  it  The  right  to  use  this 
diagram  Is  akin  to  the  use  of  a  photograph 
of  the  locus  or  a  plat  of  land  in  argument 
that  had  not  been  proven  in  the  case. 

[3]  III.  The  next  assignment  of  error  ia 
that  his  honor  charged  the  jury  that  the  pre- 
sumption of  innocence  remains  with  the  de- 
fendant until  it  is  overcome  by  proof,  and 
ahould  have  charged  that  the  presumption 
continued  throughout  the  trial.  The  presump- 
tion does  continue  throughout  the  trial,  as  to 
every  phase  of  it ;  but  the  presumption  is  not 
a  conclusive  presunvptlon,  and  must  give  way 
to  sufficient  evidence.  The  charge  was  nof 
misleading,  and  the  exception  canhot  b^  sus- 
tained. 

[4]  IV.  The  next  assignment  of  error  ii 
that  his  honor  charged  that  a  reasonable 
doubt  is  a  doubt  fo^  which  you  can  give  a 
reason.     Exception  8  reads: 

'because  Ida  honor  erred  in  charging:  'And 
a''  reaaanable  doubt   *    *   ^    is  joat  what  the 
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term  impUes,  «  doubt  f6r  wMdh  too  can  give  a 
reaaon.  It  does  not  mean  *  *  *  a  doubt 
which  would  arise  In  the  aidnd  ol  a  man  who 
was  looking  for  a  doubt,  but  it  means  such 
41  doubt,  Mr.  Foreman  and  gentlemen,  that 
would  Arise  in  the  mind  of  an  honest  man  who 
is  earnestly  seeking  to  know  the  truth,  and, 
if  In  the  consideration  of  this  case  there  should 
Arise  in  your  mind  such  a  doubt,  it  would  be 
your  duty  under  the  law  to  give  the  defendant 
the  benefit  of  it  and  aoquit  hbnJ  "         , 

His  honor  explained  a  doubt  for  which  yon 
•can  give  a  reason  as  "aucb  a  doubt,  Mr.  Fore- 
man and  gentlemen,  that  would  arise  In  th^ 
mind  of  an  honest  man  who  is  earnestly 
seeking  to  know  the  truth,  and,  if  in  the  con- 
sideration of  this  case  there  diould  arise  in 
your  minds  such  a  doubt,  it  would  be  your 
-duty  under  the  law  to  give  the  defendant  the 
■benefit  of  it  and  acquit  him."  There  was  no 
■error  here. 

[6]  V.  The  next  error  complained  of  is: 

"Did  he  know  that  the  particular  act  with 
^bich  he  is  charged  is  punishable  under  the 
laws  of  this  state?  Now,  if  be  did,  he  ia 
^ilty." 

The  law  of  this  state  is  stated  as  follows 
in  State  v.  Jackson,  ^  S.  O.  at  pages  414, 
415,  69  S.  E.  at  page  886: 

"Under  the  law  of  this  state,  the  test  is  men- 
tal capacity  or  want  of  it  sufficient  to  dis- 
tinguish moral  or  legal  right  from  moral  or  le- 
gal wrong,  and  recognize  the  particular  act 
•charged  as  morally  or  legally  wrong.** 

The  leading  case  on  this  subject  is  the  ease 
of  State  V.  Bundy,  24  S.  O.  439,  58  Am.  Rep. 
263.  It  has  been  reaffirmed  in  a  numb^  of 
cases.  The  test  may  not  be  the  test  of  in- 
sanity in  general,  but  it  is  unquestionably  the 
test  of  that  degree  6t  insanity  that  afl<Mrds 
immunity  from  punishment  for  crime.  This 
•exception  cannot  be  sustained. 

[6]  VI.  The  tenth  exception  is: 

"Because  his  honor  erred  in  modifying  the  de- 
fendant's first  request  to  charge,  which  reads: 
'If,  upon  all  the  evidence  in  the  ease,  there  is 
A  reasonable  doubt  in  the  minds  of  the  jury 
whether  the  act  was  the  result  of  deliberation 
-or  forethought  and  malice,  or  whether  it  was 
(the  result  of  heat  and  passion  upon  a  sufficient 
legal  proYOcation,  the  defendant  could  not 
be  conricted  of  murder  and  should  not  be  con- 
victed of  any  oiFense  higher  than  man- 
slaughter.' Modified  as  follows:  'And  I  add 
^hat  if  you  would  find  that  there  is  the  ab- 
sence of  malice,  that  he  killed  the  deceased  in 
sudden  heat  and  passion  upon  sufficient  legal 
-provocation.  If  there  is  any  doubt  as  to  wheth- 
er it  is  murder  or  manslaughter,  you  would 
give  the  defendant  the  benefit  of  the  doubt  and 
-find  him  guilty  of  manslaughter.'  ** 

The  difference  between  the  finding  of  the 
-^'absence  of  malice"  and  the  "presence  of 
malice"  is  highly  technical  and  oould  not 
have  irifliienced  the  verdict  This  exceptloit 
)is  ^yverttiled. 


[7]  VII.  The  twdflh  ezception  is: 

'TBecause  his  honor  erred  in  charging  sub- 
stantially that  if  the  ^iry  should  find  that  the 
defendant  had  notice  to  stay  away  from  the 
McHugh  home  and  went  there  in  spite  of  that 
notice,  that  he  would  be  a  trespasser  and  if 
he  killed  the  deceased,  under  those  conditions, 
he  would  be  guflty  of  murder;  whereas,  in 
this  ease  defendant's  wife  and  children  were 
making  their  home  with  Mrs.  McHugh,  and 
she  had  the  legal  right  to  receive  him  and  he 
the  right  to  call  upon  her  pursuant  to  the 
agreement  that  he  had  had  with  her  to  take  her 
and  the  children  and  go  away  from  GreenTine." 

His  honor  charged  the  Jury  practically 
that,  if  the  defendant  so  conducted  himself 
that  his  wife  could  not  live  with  him  in  safe- 
ty, and  she  took  refuge  with  her  mother, 
Mrs.  McHugh,  and  Mrs.  McHugh  gave  him' 
notice  not  to  enter  upon  her  premises,  th«i 
the  defendant  bad  no  right  to  do  so,  but  must 
pursue  the  peaceful  methods  provided  by  law. 
That  is  correct. 

The  fourteenth  and  fifteenth  exceptions 
again  refer  to  immunity  from  punishment 
for  temporary  or  permanent  mental  disabil- 
ity.   This  has  been  considered. 

[8]  VIII.  The  sixteenth  exception  is: 

"Because  his  honor  erred  in  charging:  'The 
opinion  of  an  expert  is  evidence  subject  to  the 
same  rules  and  tests  of  other  witnesses,  and  if 
you  find  expert  evidence  giving  opinions  utterly 
at  variance  wiUi  facts  established  by  unim- 
peachable testimony,  then  such  opinion  would 
net  avail  the  defendant.*  ** 

Appellant  cannot  complain  when  his  hon- 
or practically  told  the  Jury  to  believe  the  ex- 
perts, unless  their  testimony  was  contradict- 
ed by  unimpeachable  testimony. 

[I]  IX.  The  next  exception  complains  of 
his  honor's  exhortation  to  the  Jury  to  do 
their  duty.    His  honor  said: 

"If  it  (your  duty)  is  to  convict  him,-  you  wiU 
convict  him.  If  it  is  to  turn  him  Joose>  you 
will  turn  him  loose." 

His  honor  did  not  say  or  intimate  what 
the*  duty  was,  and  there  is  no  error  here. 

[1 0]  X.  The  principles  underlying  the  nine- 
teenth exception  have  been  considered.  Dr. 
Mauldin  testified  that  he  had  informed  t^e 
family  some  time  before  the  homicide  that 
the  defendant  was  crazy  and  should  be  "put 
up."  That  testimony  should  have  been  re- 
ceived.   It  amounted  to  this:* 

"I  examined  the  defendant  some  time  before 
the  homicide,  and  then  warned  the  family  that 
he  was  insane  and  dangerous." 

It  may  have  involved  what  the  doctor  said, 
but  it  included  what  he  did«  It  Involved  the 
main  point  in  the  defendant's  case,  and  the 
doctor's  estimate  of  the  obligation  of  his 
position  ais  phyfaician.  I  think  the  testimony 
should  have  been  rec^ved,  but  the  majority 
of  this  court  think  it  should  .not' have  been 
allowed*    ^  »*  ^ 
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[11]  XI.  One  of  the  defendant's  expert  wit- 
nesses was  Dr.  Taylor,  who  did  not  live  near 
the  place  of  trial  and  was  unknown  to  the 
jury.  When  Dr.  Furman,  who  did  live  near 
the  place  of  trial,  and  was  presumed  to  be 
known  by  the  Jury,  was  on  the  stand,  he  was 
asked  as  to  the  reputation  of  Dr.  Taylor  as 
an  expert  on  insanity.  On  the  objection  by 
the  state  the  testimony  was  excluded.  If  Dr. 
Taylor's  testimony  had  depended  primarily 
on  his  yeradty,  there  can  be  no  doubt  that 
his  reputation  for  veracity  could  have  been 
sustained  by  other  witnesses.  Here  the  val- 
ue of  Dr.  Taylor's  testimony  primarily  de- 
pended upon  his  ability  as  an  expert,  and  1 
know  of  no  reason  why  his  reputation  as 
an  expert  in  mental  diseases  might  not  be 
sustained  in  the  same  way.  The  majority  of 
the  court  think  otherwise. 

The  ordinary  questions  asked  of  a  witness 
as  to  the  character  of  another  witness  are: 
Do  you  know  the  reputation  of  this  witness? 
Is  it  good  or  bad?  From  that  reputation 
would  you  believe  him  on  oath? 

This  exception  is  not  sustained  by  the  ma- 
jority of  this  court 

[12]  XII.  The  state  offered  a  witness 
named  Rhodes,  to  testify  as  to  the  reputa- 
tion in  the  family  as  to  the  sanity  of  several 
members  of  the  family,  who,  defendant's  wit- 
nesses had  said,  were  insane.  This  was 
strictly  in  reply  to  the  testimony  of  defend- 
ant's witnesses  and  in  the  same  way,  to  wit, 
the  reputation  in  the  family.  To  this,  under 
the  circumstances,  the  appellant  cannot  com- 
plain, and  this  exception  is  overruled. 

[13, 14]  XIII.  There  had  been  aUmony  pro- 
ceedings between  Mr.  and  Mrs.  Bramlett 
The  defendant  had  introduced  some  affidavits 
used  in  that  case.  The  state  offered  the 
whole  record,  including  the  complaint,  and 
affidavit  of  Mrs.  Bramlett,  in  verification  of 
it.  To  this  the  defendant  objected.  The  in- 
troduction of  the  record  was  allowed  on  the 
ground  that,  as  the  defense  had  used  a  part 
of  the  record,  the  state  was  entitled  to  the 
whole  record.  There  is  a  general  rule  that, 
when  a  part  of  a  record  is  introduced  by 
one  side,  It  opens  the  way  for  the  balance  of 
the  record  by  the  opposite  party.  This  rule 
is  not  universal  nor  absolute. 

It  is  not  necessary  to  discuss  all  of  the  lim- 
itations here.  Any  mere  rule  of  evidence 
may  be  altered  at  any  time  by  the  Constitu- 
tion of  the  state,  or  by  statute  not  In  conflict 
with  the  Constitution.  The  Constitution  of 
this  state  (1895,  art  1,  f  18),  gives  to  the  ac- 
cused the  right  "to  be  confronted  with  the 
witnesses  against  him/'  Mrs.  Bramlett 
was  not  a  witness  for  the  state,  and  the  de- 
fendant was  not  confronted  with  this  wit- 
ness. The  violation  of  this  constitutional 
right  is  clear  and  unmistakable.  The  affi- 
davit introduced  was  the  verification  of  the 
complaint  in  the  usual  form;  she  swore  to 
the  truth  of  the  statements  of  her  complaint 


This  complaint,  of  course^  was  signed  and 
presumably  drawn  by  her  attorneys.  The 
complaint  contained  in  port  statements  of 
fact,  and  in  part  conclusions  of  facts.  Caus- 
es tried  on  affidavits  alone  are  very  unsatis- 
factory. It  was  impossible  to  exercise  the 
right  of  cross-examination.  It  is  equally 
clear  that  the  testimony  was  incompetent  on 
that  account 

In  addition  to  this,  the  statements  In  the 
record  were  introduced  as  the  statements  of 
Mrs.  Bramlett,  who  was  the  wife  of  the  de- 
fendant. The  wife  is  not  a  competent  witness 
against  her  husband.  State  v.  Workman,  15 
S.  C.  640;  State  v.  Dodson,  16  8.  C.  453,  and 
others. 

The  exception  that  raises  this  question  is 
sustained. 

The  judgment  is  reversed*  and  a  new  trial 
ordered* 

GAGB,  jr.,  concurs. 

WATTS,  jr.  I  concur  !n  the  opinion  of 
Mr.  Justice  FRASBR,  as  to  the  admission  of 
Dr.  Mauldin's  testimony  and  with  that  excep- 
tion in  Mr.  Justice  HYDRICK'S  opinion. 

HYDRICK,  J.  I  concur  in  the  result  I 
think  the  court  erred  in  refusing  to  allow  de- 
fendant's counsel  to  use  the  diagram  pre- 
pared by  them  in  argument  to  the  jury.  It 
was  not  evidence,  and  it  was  not  sought  to 
be  used  as  evid^ice.  It  was  merely  a  graphic 
illustration  of  the  evidence  as  to  Insanity  in 
the  defendant's  fiimily,  and  in  that  way  pre- 
sented the  view  of  the  defendant's  counsel 
as  to  the  force  and  effect  of  the  testimony 
and  the  inference  which  should  be  deduced 
from  it.  The  reason  may  be  reached  and 
influenced  through  the  *eye  as  well  as  the 
ear,  and  it  may  be  done  more  forcefully  in 
the  former  than  in  the  latter  way  in  some 
circumstances.  The  denial  of  the  right  to 
present  their  argument  to  the  jury  in  that 
way  was  the  denial  of  the  right  to  be  fully 
heard  in  argument  It  must  not  be  inferred 
from  this  that  this  court  would  infringe  up- 
on the  discretion  of  the  trial  court  to  pre- 
vent abuse  of  the  privilege  of  legitimate  ar- 
gument, and,  standing  alone,  this  error  might 
not  have  been  deemed  sufficient  to  require  re- 
versal. 

I  do  not  agree  that  the  statement  of  Dr. 
Mauldin  to  members  of  defendant's  family  as 
to  his  sanity  was  competent  I  think  it  was 
incompetent,  and  properly  excluded. 

I  think  the  ruling  as  to  Dr.  Furman's  tes- 
timony was  correct.  He  testified,  without  ob- 
jection, that  Dr.  Taylor  was  one  of  the  best 
alienists  in  the  country.  He  was  then  asked 
as  to  his  confidence  in  him.  The  answer  was 
properly  excluded.  It  was  for  the  Jury  to 
decide  what  confidence  or  weight  his  testi- 
mony ediould  have,  without  regard  to  Dr. 
E^irman's  opinion  as  to  the  weight  it  should 
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have  or  tbe  weight  that  lie  would  give  it,  in 
the  absence  of  any  attack  on  Dr.  Taylor's 
testimony. 

GABT,  C.  X,  concora. 


ai4  S.  C.  875) 

LUCIUS  V.  DU  BOSE.     (No.  10471.) 

(Supreme  Court  of  South  Carolina.    July  28» 

1820.) 

I.  Boundaries  ^s»36(3)— Plat  of  surveyor  oom- 
petent  for  defeadaat,  whether  or  oot  plain • 
tiff  had  notloe  of  survey. 
A  surveyor  having  testified  to  the  correct- 
ness of  his  survey  and  plat  of  defendant's  land, 
it  was  competent  and  admissible  for  defendant, 
whether  or  not  plaintiff  had  notice  of  his  sur- 
vey or  not,  despite  rule  36  of  the  circuit  court; 
the  survey  being  private  and  not  under  the 
cule. 


^.  Appeal  and  error  ^=>1 033 (3)— Exclusion  of 
surveyor's  plat  held  harmless  to  appellant. 
In  an  action  of  trespass,  the  boundaries 
between  plaintiff  and  defendant  being  in  dis- 
pute, exclusion  of  surveyor's  plat  of  defendant's 
land  was  harmless  to  plaintiff,  where  under  the 
instructions  the  Jury  may  not  have  considered 
the  plat  when  they  should  have  done  so. 

3.  Trespass  ^s»43(3)— Plaintiff  alleging  posses- 
sion and  title  may  rely  on  possession  alone. 

In  an  action  for  trespass,  plaintiff,  who 
jilleged  both  possession  and  title,  might  have 
rested  her  case  upon  proof  of  her  possession 
^one,  and  defendant's  invasion  of  it 

^.  Trespass  ^=>27  —  Defendant  In  aetloa  of 
trespass  quare  elausum  fregit  may  put  title 
in  Issue. 

Even  in  an  action  which,  tested  by  the  al- 
legations of  the  complaint,  is  strictly  one  of 
trespass  quare  clausnm  fregit,  defendant  may 
put  the  title  in  issue  by  plea(Ung  title  in  him- 
self, or  by  justifying  his  entry  as  under  license 
irom  the  true  owner. 

^.  Trespass  ^s»43(l)— Title  of  both  parties  In 
issue,  whers  put  lu  issue  by  either. 

In  an  action  of  trespass,  even  of  trespass 
^uare  dausum  fregit,  when  the  title  is  put  in 
issue  by  either  party,  the  title  of  both  parties 
is  in  issue,  so  that  there  is  no  error  in  sub- 
jnitting  to  the  jury  the  question  of  who  owns 
the  land  in  dispute,  where  plaintiff  alleged 
t>oth  possession  and  title,  and  defendant  put 
^e  title  in  issue  by  pleading  title  In  himself. 

4».  Appeal  and  error  4l53»855— CUiestlon  not  rais- 
ed below  on  motion  to  dirsot  verdlot  eannot 
be  made  en  appeal. 

Where  the  question  whether  there  was  no 
evidence  to  sustain  a  verdict  for  defendant, 
sued  in  trespass  because  there  was  no  evidence 
^f  title  in  him,  was  not  made  by  plaintiff  on 


drcoit  by  motion  to  direct  the  verdict,  it  can- 
not be  made  by  pisintiff  on  appeal  in  the  Su- 
preme Court,  in  view  of  rule  77  of  the  circuit 
court  (73  S.  B.  vii). 

7.  Courts  ^s»^0(l)— Qusstlon  decided  by  pre- 
liminary finding  on  motion  for  Injunotion  may 
be  submitted  to  Jury  on  final  hearing. 

In  an  action  of  trespass,  wherein  the  court 
held  on  plaintiff's  interlocutory  motion  for  in- 
junction that  she  had  possession,  it  did  not  err 
subsequently  in  submitting  to  the  jury  the 
question  of  plaintiff's  possession,  the  prdiminary 
finding  not  being  final  or  conclusive,  and  not 
binding  the  parties  or  the  court  on  the  merits. 

8.  Landlord  and  tenant  ^s»66(  I )— Tenant  ean- 
not claim  advsrseiy  to  landlord. 

A  tenant  cannot  claim  adversely  to  his  land- 
lord until  after  termination  of  his  tenancy,  but 
can  acquire  title  by  adverse  possession  to  land 
outside  the  record  title  of  his  landlord. 

Appeal  from  Common  Pleas  Circuit  0>urt 
of  Richland  County ;  M.  S.  Wbaleyt  Judge. 

Action  by  Eloise  M.  Lndiia  against  D.  O. 
Du  Boee.  From  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

J.  H.  €k)oper  and  W.  N.  Graydon,  both  ot 
Columbia,  for  appellant 

Logan  &  Graydon  and  Thomas  ft  LampUn, 
all  of  Columbia,  for  respondent 

HYDRICK,  J.  This  is  an  acti<m  for  dam- 
ages for  trespass  on  a  strip  of  land,  contain- 
ing 5.85  acres,  and  for  injunction  against 
further  trespass.  Plaintiff  alleged  title  and 
possession  in  herself.  Defendant  denied 
these  allegations,  and  set  up  title  and  poo- 
session  in  himself.  On  plaintiff's  motion,  the 
court  enjoined  defendant,  pendente  lite,  from 
entering  upon  the  land  in  dispute.  At  the 
trial,  in  response  to  a  question  asked  by 
defendant's  attorneys,  plaintiff's  attomesrs 
stated  that  plaintiff  claimed  the  land  in  dis- 
pute, both  by  virtue  of  her  paper  title  and 
by  adverse  possession,  and  she  attempted  to 
prove  title  in  both  ways.  The  jury  found  for 
defendant  the  land  In  dispute. 

The  parties  own  adjoining  tracts,  the  title 
to  which  they  trace  to  different  aources. 
The  mesne  conveyances  in  plaintiff's  chain  of 
tftle  describe  lier  tract  as  containing  77 
acres,  more  or  less,  and  give  defendant's 
tract  as  one  of  the  adjacent  boundaries  there- 
of. Those  in  defendant's  chain  describe  his 
tract  as  containing  40  acres,  more  or  less,  and 
give  plaintiff's  tract  as  an  adjacent  boundary. 
The  dispute  involves  the  location  of  the 
boundary  line  between  them. 

Plaintiff's  tract  was  conveyed  to  her  by 
W.  T.  Lucius,  her  husband,  in  1912.  It  was 
conveyed  to  him  in  1898.  Defendant's  tract 
was  conveyed  to  him  by  Loridc  and  Low- 
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raAce,  In  1917.  They  acquired  the  title  from 
Weston  and  Adams,  in  1903^  and  the  latter 
acquired  It  in  1898.  Mr.  Lucius  almitted,  on 
cross-examination,  that  he  rented  the  tract 
now  owned  by  defendant  from  Weston  and 
Adams,  while  they  owned  it,  and  from  La- 
rick  and  Lowrance,  while  they  owned  it; 
-but  said  that  he  did  not  rent  from  either  the 
land  in  dispute,  though  he  admitted  that  he 
rented  from  them  all  the  land  they  owned; 
and  there  is  no  evidence  that  neither  of  his 
landlords  had  notice  of  any  adverse  daim  by 
him  %o  any  part  of  the  land  included  within 
the  boundaries  of  th^  tract 
'  About  the  time  defendant  purchased  his 
tract,  or  a  short  time  afterwards,  he  em- 
ployed Mr.  Covington,  a  surveyor,  to  locate  the 
line  between  him  and  plaintiff.  Defendant 
and  Mr.  Covington  testified  that  they  asked 
Mr.  Lucius  to  let  them  see  his  deeds  and 
plats,  to  get  what  information  they  could 
from  them  as  to  the  location,  and  invited 
him  to  be  present  at  the  survey.  Mr.  Lucius 
testified  that  he  had  no  notice  of  th^  in* 
tentlon  to  make  a  survey,  until  he  saw  them 
making  it;  and,  at  that  time,  they  had  set 
up  stakes  along  the  line  claimed  by  defend- 
ant, which  stakes  were  on  the  land  claimed 
by  plaintiff,  and  he  knocked  them  down,  and 
ordered  defendant  and  Covington  off  ii^ftin-> 
tiff's  land;  that  defendant  afterwards 
ploughed  and  planted  the  land;  whereupon 
this  action  was  brought. 

Two  old  plats  were  foui?id  on  record  In  the 
office  of  the  register  of  mesne  conveyances, 
one  of  plaintiff's  tract,  and  the  other  of  der 
fendant's  tract  .Mr.  Seay,  plaintiff's  survey- 
or, testified  that,  according  to  the  plat  of 
plalntlff*s  tract  made  by  him,  It  contained 
77.22  acres.  Including  the  land  in  dispute. 
Mr.  Covington  testified  that  he  surveyed  de- 
feadaiit's  tract  and  made  a  plat  of  it  from 
the  old  plat  found  on  record,  and  that  he 
found  old  marks  on  the  ground  whidi  cor- 
responded with  the  calls  of  that  plat  and 
that  defendant's  tract  contained  39.5  acres. 
Including  the  land  In  dispute. 

[1]  When  Covlngtoi^'s  plat  was  offered  In 
evidence,  plaintiff  objected  to  it,  on  the 
ground  that  she  had  no  notice  of  the  survey. 
The  court  ruled  that  as  there  was  a  con* 
flict  in  the  testimony  as  to  whether  she  had 
such  noticot  the  plat  would  be  admitted,  sub- 
ject to  the  finding  of  the  Juiry  upon  that  issue, 
and  instructed  the  Jury  to  consider  the  plat 
as  evidence  only  in  case  they  found  that 
plaintiff  had  notice  of  and  opportunity  to 
be  present  at  Covington's  survey.  Appellant 
assigns  error  in  this  ruling;  and  it  was  er- 
roneous. As  Covington  had  testified  to  the 
correctness  of  his  survey  and  plat,  it  was 
competent. and  admissible,  without  regard  to 
whether  plaintiff  had  notice  of  his  survey  or 
not  Napier  v.  Matheson,  86  &  a  428,  68 
S.  Bl  673,  and  cases  cited* 


Whea  a  marrey  Is  made  by  order  of  court, 
under  rale  36  at  the  drcnit  oourt,  the  rule 
expressly  provides  that  10  days'  notice  of 
the  time  and  place  of  commencing  sudi  a  sur- 
vey shall  be  given  to  the  parties ;  oUierwlse, 
the  survey  shall  not  be  received  in  evidence. 
Such  notice  is  required  in  order  that  the  par- 
ties may  have  time  and  (q;>portunlty  to  pre- 
sent such  evidence  as  they  may  have  of  their 
boundaries,  and  to  see  that  the  survey  is  fair- 
ly and  correotly  mad^"  and  that  the  plat 
thereof  truly  represents  the  evidences  of  the 
boundaries  found  on  the  ground.  Poeslbly 
for  the  same  reasons^  and  In  confonnlty  with 
the  practice  long  established  under  the  rule 
of  coui*t,  It  has  become  customary  for  a  land- 
owner to  notify  those  who  own  adjoining 
lands,  when  he  is  making  a  private  survey 
of  his  own  lands;  and,  no  doubt,  as  a  rule, 
it  Is  better  to  do  so,  because,  for  obvious  rea- 
sons, the  adjacent  imxt&rs  are  Interested  in 
a  survey  or  location  of  their  land  llnea^  and 
are  Jealous  of  any  Interference  with  them, 
without  their  knowledge  or  omsent  But  as 
the  cases  cited  show,  there  is  no  rule  of  law 
which  requires  such  notice  to  be  given  as  a 
prerequisite  of  the  admissibility  of  the  sur- 
veyor's testimony  as  to  what  he  did,  or  found 
on  the  ground  as  evidence  of  the  location  of 
the  Unea  laid  down  on  his  plat  or  of  the  plat 
made  by  him,  except  when  the  survey  is 
made  under  the  rule  of  oourt.  The  surveys 
in  this  case  were  not  ao  made,  though  It 
wotild  have  been  better  if  they  had  heen. 
Patterson  v.  Crenshaw,  82  S.  O.  534, 11  S.  £. 
890. 

[2]  But  while  th6  ruling  was  wrong.  It 
was  not  prejudicial  to  plaintiff,  but  rather 
to  defendant;  because,  under  the  instruc- 
tion, given,  the  Jury  may  not  have  considered 
the' plat,  when  they  should  have  done  sa  On 
the  other  hand,  if  they  did  consider  It  plain- 
tiff has  no  Just  ground  to  complain,  for  It 
was  competent  evidence. 

[3-6]  The  next  contention  of  appellant  is 
that  the  court  erred  In  submitting  to  the 
Jury  the  question,  Who  owns  the  land  in  dis- 
pute? Appellant  contends  that  her  action 
waa  one.  in  the  nature  of  the  old  action  of 
trespass  quare  dausnm  freglt  which  did  not 
put  the  plaintiff's  title  In  issue,  but  only  her 
possession  and  defendant's  Invasion  thereof, 
and  therefore  the  Issue  submitted  to  the  Jury 
should  have  been  only  as  to  plaintiff's  pos- 
session and  defendant's  Invasion  of  it  and 
defendant's  title  to  the  land  in  dispute.  This 
contentlMi  Is  clearly  untenable,  whether  It  be 
considered  upon  the  pleadings  alone,  or  upon 
what  took  place  at  the  trlaL  Jfiven  though 
plaintiff  alleged  both  pouesslon  and  title  In 
herself,  she  might  have  rested  her  case  upon 
proof  of  her  possession  alone,  and  defend- 
ant's invasion  of  it.  Beaufort  Land  ft  In- 
vestment Co.  V.  New  River  Lumber  Co.,  86 
S.  a  858,  68  S.  B.  637,  80  L.  B.  A.  (N.  S.) 
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24S.  BxkU'  i»  we  have  seen  from  tbis  atata- 
ment  made  by  her  attonieya  at  the  trial  In 
response  to  an  inqnry  of  defendant's  attor- 
neys, she  did  not  rest  her  case  on  her  pos- 
session alone,  but  stated  that  she  claimed 
title  to  the  land  both  by  virtne  of  her  paper 
title  and  by  adverse  possession.  Besides 
that,  even  in  an  action  which,  tested  by  the 
allegations  of  the  complaint,  la  atricUy  one 
of  treapaaa  quare  datiamn  freglt,  the  defend- 
ant may  put  the  title  In  iasue  by  pleading 
title  In  himself,  or  by  justifying  his  entry 
under  a  license  from  the  true  owner.  In- 
vestment CkK  V.  I/umber  Gb;.,  supra ;  Shettles- 
worth  V.  Hughey,  0  Ridi.  S87;  Parker  v. 
Legett,  12  Rich.  200;  Parker  v.  Leggett,  IS 
Hich.  171.  When  the  tiUe  la  put  in  laaue 
by  either  party,,  the  title  of  both  partiea  Is 
in  issue;  hence  there  was.  no  error  in  sub- 
mitting to  the  Jury  the  queation,  who  6wni 
the  land  in  diapute?  And  of  ooorseb  it  fol- 
lows there  was  no  error  in  form  of  the  ver- 
dict, finding  for  defendant  the  land  In  dis- 
pute. 

[6]  Aa  to  the  contention  that  there  la  no 
evidence  to  sustain  the  verdict,  because  there 
la  no  evidence  of  title  in  defendant,  it  would 
be  enough  to  aay  that  no  aueh  queatloa  waa 
ma4e  on  circuit  by  a  motion  to  direct  the  ver- 
dict, and  therefore  it  <*annot  be  made  in  thla 
court.  See  rule  T7  (73  S.  B.  vli)  of  the  dr- 
cult  court.  But  there  waa  auffldent  evidence 
to  sustain  the  verdict 

[7]  Appellant's  next  contention  ia  that  the 
court  erred  in  aubmittin^  to  the  Jury  the 
question  of  plaintiffs  possession,  when  the 
court  had  already  decided  in  granting  plain- 
tiff's motion  for  injunction  poidente  lite,  that 
she  had  poeaeaaioo,  and  that  defendant  had 
Invaded  her  poasesafon.  Evidently  appellant 
haa  overlooked  numerona  dedalona  of  thli^ 
court,  holding  that  atxch  preliminary  findings, 


on  interlocutory  motlona,  are  not  final  or  con- 
clusive;^and  dp^  not  btnd  the  partiea  or  the 
court  at  the  trial  of  the  caae  on  ita  merits. 
Alston  V.  Lfan^ioaae,  60  S.  0.  609,  39  S.  E. 
188. 

[8]  On  plaintifTa  claim  of  title  by  adverse 
poesea8ion,.the  court  correctly  Instructed  the 
Jury  that  plaintiff  had  not  had  poeaesslcm  of 
the  land  a  sufficient  length  of  time  to  acquire 
title  by  adverse  posseaaioa,  her  tenure  having 
been  leaa  than  10  yeara;  but,  if  Mr.  Luciua 
acquired  title  to  the  strip  in  dispute  by  ad- 
verse possession  and  cohveyed  it  to  her,  she 
could  assert  that  dtle.  With  regard  to  the 
contention  that  Mr.  Lucius  had  acquired  the 
title  by  adverse  possession,  the  court  correct- 
ly instructed  the  Jury  that  a  tenant  cannot 
claim  adverse  to  hla  landlord,  until  after 
the  termination  of  hla  tenancy;  and  that,  if 
Mr.  l/uciua  went  into  possession  of  the  land, 
as  tenant  of  the  owner,  he  could  not  have 
claimed  adversely  to  his  landlord  any  part 
of  the  land  within  the  limita  of  hia  land- 
lord'a  munimenta  of  title^  until  after  the  ter- 
mination of  the  tenancy ;  but  that  he  oould 
have  acquired  title  by  adverse  possession  of 
any  land  outside  of  the  record  title  of  hla 
landlord.  Appellant's  complaint  of  these  in- 
structions ia  that  they  are  inapplicable  to  the 
facts  of  the  case  and  the  Issues  made  by  the 
pleadings,  particularly  because  plaintiff's 
title  waa  not  in  issue  (a  point  which  haa  al- 
ready been  diapuoaed  of),  and  that  the  inatruc- 
tion  ahould  have  been  reatricted  to  the  land 
in  dispute.  No  other  land  waa  in  laaue  and 
the  Jury  could  not  have  understood  the  in- 
atructlon  aa  applicable  to  any  other. 

Judgment  affirmed. 

QABY,  a  J.,  and  WAan?8»  V&ASBB,  and 
OAQJH^  JJ.,  concur. 
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STATE  V.  BUTLER.     (No.  10473.) 

(Sopreme  Court  of  South  Oarolina.    July  26, 

192D.) 

I.  Rape  ^=»53(3)— Evldenoo  held  to  show  la- 
teat  to  rape. 

Evidence  tield  to  show  that  the  aseault  was 
made  with  the  intent  to  commit  rape. 


2.  Crimlaal  law  «=>lt69(l)^ Evidence  that 
prosecutrix  did  not  Identify  other  prisoner! 
presented  for  Identllloatlon  in  defendant's  ab- 
senoe  not  prejudicial. 

In  prosecution  for  assault  with  intent  to 
ravish,  in  which  defendant  claimed  an  alibi, 
the  admission  of  evidence  of  prosecutrix  that 
another  prisoner  in  defendant's  absence  was 
presented  to  her  for  identification,  and  that  she 
did  not  identify  him  as  the  man  who  made  the 
assault,  held  not  prejudicial  to  defendant. 

8.  Rape  ^s»45— Testimony  that  proseootrix  did 
not  identify  another  prisoner  as  the  gailty 
man  held  admissible. 

In  prosecution  for  assault  with  intent  to 
rape,  in  which  defendant  claimed  an  alibi,  tes- 
timony of  proeecutrix  that  a  prisoner  other 
than  the  defendant  was  presented  to  her  for 
identification  in  defendant's  absence,  and  that 
she  stated  that  such  prisoner  was  not  the  man 
who  assaulted  her,  hM  admissible. 

4.  Criminal  law  ^=»366(6)  —  Stntementa  of 
prosecutrix  on  retarn  homo  after  assault  ret 

QOStaD. 

In  prosecution  for  assault  with  intent  to 
rape,  testimony  as  to  statements  of  prosecutrix 
to  the  members  of  her  family  immediately  on 
her  return  home  after  the  assault  was  admis- 
sible as  part  of  the  res  irostm. 

5.  Rape  ^s»45— Evidenee  as  to  proseoutrtx's 
identmoatlon  of  defendant  held  admissible. 

In  prosecution  for  aseault,  testimony  as  to 
identification  of  defendant  after  a  number  of 
other  prisoners  had  been  called  before  her  for 
identification  one  by  one  held  admissible;  such 
method  of  identification  being  fair. 

6.  Rape  ^s»38( I)— Evidence  that  man  eonld 
have  oonoeaied  himself  by  road,  In  absence  of 
evidence  as  to  oonoealment,  not  error. 

In  prosecution  for  assault  with  intent  to 
rape,  admission  of  testimony  that  a  man  could 
have  concealed  himself  dose  to  the  road  held 
not  error,  though  there  was  no  testimony  as. 
to  whether  defendant  was  concealed  before  ac- 
costing prosecutrix. 

7.  Criminal  law  «s»825 (3)— Instruction  as  to 
proof  of  alibi  not  error  In  view  of  failure  to 
request  othen  Instniotion, 

An  exception  to  an  instruction  that  defend- 
ant must  establish  his  plea  of  alibi  "by  the 
greater  weight  of  the  evidence"  cannot  be  sus- 
tained, where  defendant  in  accordance  with 
his  contention  as  to  the  law  made  no  request 
for  an  instruction  that  evidence  evenly  bal-, 


anced  was  nofficitfit,  sad  giving  him  the  ben- 
efit of  reasonable  doubt,  the  jury  would  haTo  to 
acquit. 

8.  Criminal  law  ^=»823(I0)— Instmotion  ante 
proof  of  alibi  held  not  error  in  view  of  other 
Ittstruotion. 

The  giving  of  an  instruction  requiring  de- 
fendant to  establish  his  plea  of  alibi  by  the 
greater  weight  of  the  evidence  AekK  not  error, 
in  view  of  other  instruction  to  acquit  defend- 
ant if  jury  had  a  reasonable  doubt  as  to  wheth- 
er or  not  defendant  had  established  his  alibL 

Appeal  from  Oeneral  Seasions  Gircoit 
Court  of  Spartanburg  Obunty;  F.  B.  Gary, 
Judge. 

Grover  Butler  was  conyicted  of  assault 
with  intent  to  ravisli,  and  he  appeals.  Af- 
firmed. 

The  following  are  the  ezceptians  referred 
to  in  opinion: 

First  Exception.— In  that  there  was  no  tes- 
timony whatever  that  the  defendant  made  an 
assault  with  intent  to  commit  rape. 

Second  Exception.— In  that  his  honor  erred 
in  overruling  the  objection  of  the  defendant  to 
the  following  questions  and  answers:  **Was 
this  man,  referring  to  Kelly  Thompson,  pre- 
sented to  you  for  identifieation?"  and  permit- 
ting the  answer,  "Yes,  sir"— the  defendant  con- 
tending that  this  was  incompetent  for  the  rea- 
son the  said  witness  admitted  that  whatever 
took  place  at  this  alleged  identification  of  Kelly 
Thompson  was  in  the  absence  and  beyond  the 
hearing  of  the  defendant,  and  that  the  defend- 
ant for  that  reason  was  not  responsible  for  nor 
bound  by  the  eame;  and  in  further  OTormling 
defendant's  objection  based  on  the  same  ground 
to  the  following  question  by  the  solicitor  and 
answers  by  the  witness,  to  wit:  "Q.  Was  this 
man  presented  to  you  first?  A.  Yes,  sir.  Q. 
Did  you  identify  him  as  not  the  man?  A.  Yes, 
sir."  This  testimony  the  defendant  claims  dis- 
closed to  the  court  and  jury  what  the  said 
witness  and  prosecutrix  testified  took  place  in 
the  absence  and  beyond  the  hearing  of  the  de- 
fendant; said  testimony  being  highly  prejudicial 
to  the  defendant,  in  that  it  undertook  to  show 
that  the  prosecutrix  had  stated  in  the  al>sence 
of  the  defendant  that  a  certain  other  man 
had  been  presented  to  her,  and  that  she  had 
stated  that  he  was  not  the  man;  thereby  at- 
tempting, by  incompetent  testimony,  to  l)olster 
up  and  strengthen  her  alleged  statement  that 
the  defendant  did  assault  her. 

Exception  8.— That  his  honor  erred  in  over- 
ruling the  objection  of  the  defendant  to  the  fol- 
lowing questions  and  answers:  "Q.  Did  you 
have  some  one  to  point  out  this  spot  in  the 
road  where  this  alleged  assault  happened?  A. 
Yes,  sir.  Q.  Your  daughter  reported  this  to 
you,  when?  A.  In  a  few  minutes  after  it  hap- 
pened, I  suppose;  she  had  not  been  gone  up 
but  a  few  minutes,  when  she  came  back  down 
the  road.  Q.  Did  you  go  straight  to  the  scene? 
A.  Bight  straight.  Q.  And  she  pointed  it  out 
to  you?  A.  As  nigh  as  she  could.  Q.  What  did 
she  say?    A.  She  came  down  the  road  crying. 
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and  told  me  that  a  black  fellow  had  insulted 
her,  and  we  went  right  back.  I  conld  see  the 
ground  kind  of  scraped  up"— it  being  respect- 
fully submitted  that  the  same  was  incompetent, 
hearsay,  and  prejudicial;  and  that  the  force  of 
the  same  was  to  attempt  to  corroborate  state- 
ments of  the  prosecutrix^  and  to  bolster  up  and 
strengthen   her  statements. 

Exception  4.— That  his  honor  erred  in  admit- 
ting over  objection  of  defendant  to  the  follow- 
ing questions  and  answers:  ''Q.  What  de- 
scription did  she  give?  A.  Said  he  was  kind 
of  a  yellow  fellow.  Q.  What  other  description 
did  she  give,  if  any?  A.  Sfdd  he  was  a  mulat- 
to, and  had  on  oyerall»--did  not  say  whether 
they  was  old  or  new— said  he  was  dressed  in  an 
overall  suit.  Q.  What  did  she  say  as  to  his 
size?  A.  Said  he  would  weigh  about  140  to 
136,  something  like  that— I  forget  exactly"— 
it  being  respectfully  submitted  that  the  same 
was  incompetent,  hearsay,  and  prejudidal;  and 
that  the  force  of  the  same  was  to  attempt 
to  bolster  up  and  strengthen  the  statements  of 
the  prosecutrix. 

Exception  Five.— That  his  honor  erred  in  ad- 
mitting oyer  objection  of  the  defendant  the 
following  questions  and  answers  by  a  sister 
of  the  prosecutrix:  "Q.  What  did  she  say? 
What  did  she  say  about  it?  A.  She  told  us  she 
had  been  attacked  by  a  negro,  and  told  all  she 
said.  Q.  What  did  she  tell  he  said?  A.  She 
said  he  asked  her  for  <dkange— could  she  change 
$5— and  she  told  him  she  did  not  have  any 
money;  if  he  would  go  down  to  the  house, 
maybe  my  father  could;  and  that  he  then  said 
he  would  give  her  $100  for  her  person,  and  that 
she  asked  him  what  did  he  say,  and  that  he 
ran  toward  her  and  said,  *I  want  you.'  She 
said  then  he  grabbed  her  around  the  waist. 
Q,  Did  she  point  out  the  place  to  you?  A. 
Yes,  sir"— it  being  respectfully  submitted  that 
the  same  was  incompetent,  hearsay,  prejudicial, 
the  force  of  which  wsi  to  bolster  up  and 
strengthen  the  statements  of  the  prosecutrix. 

Exception  6.— That  his  honor  erred  in  admit- 
ting, over  objection  of  defendant,  witness  Bry- 
ant to  testify  in  regard  to  the  identification  of 
the  defendant  by  the  prosecutrix  in  the  county 
jail,  while  he  was  under  arrest,  as  follows: 
**Q.  How  was  it  done?  A.  He  was  put  in  a 
cell  with  nine  other  negroes,  and  Miss  Mabry 
was  sent  for.  She  got  there  somewhere  in  the 
neighborhood  of  6  o'clock  Sunday  afternoon. 
The  sheriff  told  her,  'We  have  ten  negroes  up 
here  in  the  cell  and  we  want  you  to  come 
up  and  look  at  them,  and,  if  you  see  the  negro 
that  assaulted  you,  nod  your  head;  and  if  you 
do  not,  don't  open  your  mouth.'  We  taken  her 
to  look  over  the  negroes,  some  several  of  us 
around.  After  a  while  she  nodded  her  head. 
He  says,  'Do  yon  see  him?'  Then  he  says, 
^Negro,  you  come  up  here.'  He  says,  'Is  that 
the  man?'  She  shook  her  head.  He  says. 
Take  him  back.'  Then  he  says,  'Negro,  yon 
come  up  here.'  She  shook  her  head.  He  says, 
''Stand  back.'  Then  he  said,  'Negro,  you  come 
up  here.'  She  bowed  her  head.  That  was 
Oroter  Butler'^-^t  being  respectfully  submitted 
that  the  same  was  cumulative,  incompetent,  and 
prejudicial. 

Exception  7.— -That  his  honor  erred  in  admit- 
ting over  objection  the  witness  J.  F.  Floyd  to 
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answer  the  following:  ''Q.  A  month  ago,  the 
15th  of  September,  at  the  time  this  is  said  to 
have  happened,  would  you  regard  it  possible  for 
a  man  to  conceal  himself  dose  to  that  road? 
A  1  would"— it  being  respectfully  submitted 
that  the  same  was  incompetent,  irrelevant,  and 
prejudicial  to  the  defendant,  in  that  no  one  had 
testified  that  the  defendiint  had  concealed  him- 
self, or  attempted  to  conceal  himself,  in  said 
woods. 

Exception  8.— That  his  honor  erred  in  admit- 
ting over  objection  of  the  defendant  J.  F. 
Floyd  to  answer  the  foUowing:  "Q.  Were  you 
present  on  the  Sunday  at  the  county  jail  when 
this  young  lady  made  this  identification?  A.  I 
was  present  and  saw  this  young  lady  when  she 
went  through  the  identification.  She  was  car- 
ried upstairs  before  she  went  to  the  cell.  She 
was  told  to  go  to  the  cell  and  see  if  she 
could  identify  the  man,  and,  if  she  could,  to  nod 
her  head  and  step  back.  She  stepped  back, 
and  said  he  was  there.  The  sheriff  had  No. 
1  step  up,  and  she  made  no  sign,  and  No.  2 
and  No.  8  the  same  way,  until  he  came  to  the 
fourth  one,  which  she  identified  as  Grover  But- 
ler, just  as  clear  as  a  bell"- the  same  being 
cumulative,  and  highly  prejudicial  to  the  de- 
fendant, the  force  of  whicb  was  merely  to 
bolster  up  the  testimony  of  the  prosecutrix. 

Bixception  9.— That  his  honor  erred  in  admit-  , 
ting  over  objection  of  the  defendant,  the  wit- 
ness W.  J.  White  to  answer,  the  following 
questions:  "Q.  What  identification  did  you  have 
there?  A.  I  put  him  in  a  cell  to  himself, 
dressed  just  like  he  was  when  I  got  him,  and 
sent  for  Mayor  Floyd  and  Chief  Hill.  We 
dedded  to  put  him  in  his  overalls  and  the  cap, 
just  like  he  was  dressed  before.  We  got  the 
cap  from  his  grandmother,  and  put  him  in 
the  cell  with  nine  other  negroes,  ranging  dif- 
ferent sizes,  colors,  and  ages.  I  sent  for  Miss 
Mabry  at  her  sister's;  had  two  blowouts  on 
the  way.  We  got  her  here  around  6  o'dock. 
Her  sister  was  with  her,  and  she  came  back 
with  her.  I  told  Miss  Mabry.  I  had  a  negro 
upstairs  in  a  cell  with  several  others  I  wanted 
her  to  look  at,  and  if  she  should  recognize  that 
man,  I  wanted  her  to  nod  her  head.  Q.  Did 
you  help  her  in  any  way,  or  make  any  sug- 
gestion that  would  enable  her  to  identify  him? 
A  I  called  the  officers  upstairs  and  brought 
her  up  myself.  I  then  brought  all  nine  in  one 
cell.  She  looked  over  the  crowd,  and  I  saw 
she  wanted  to  say  something.  I  says,  'Is  he  in 
there?'  She  says,  'Yes,  sir/  I  says,  'Stand 
up.'  I  says,  Tou  come  up  here,  negro.'  I  said 
to  her,  'Is  that  him?'  I  says,  'Stand  back.'  I 
went  through  just  that  way  until  I  called  the 
fourth  man  up,  which  was  his  turn.  When  I 
called  him  up,  she  said,  *That  is  him,'  without 
any  hesitation  whatever,  and  regardless  of  the 
fact  he  had  shaved  his  mustache  off"— the  er- 
ror being  that  the  evidence  was  cumulative; 
that  he  was  under  the  duress  of  being  in  prison; 
that  he  was  required  to  change  his  dothing  and 
his  appearance,  and  the  force  of  which  was  to 
likewise  bolster  up  and  give  strength  to  the 
testimony  of  the  prosecutrix. 

Exception  10.— In  that  his  honor  erred  in 
charing  the  jury  thfit  the  defendant  must  es- 
tablish his  plea  of  alibi  "by  the  greater  weight 
of  the  evidence"— the  error  being  that  his  honor 
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United  the  jury  In  bit  iostnictioii  to  coiurider 
whether  or  not  the  defendant*  by  the  greater 
V«ight  of  the  evidence,  had  established  by  the 
greater  weight  of  tiie  eyidence  his  plea  of 
alibi;  whereas,  his  honor  shoold  have  instruct*' 
ed  the  jury  that  if  the  evidence  was  evenly 
balanced,  that  was  sufficient,  and  the  jury,  giv- 
ing the  defendant  the  benefit  of  tha  reasonable 
doubt,  would  have  to  acquit  him. 

O.  P.  aims  and  L.  G.  Southard,  both  of 
Spartanburg,  for  appellant 

Solicitor  I.  C.  Blackwood  and  A.  B.  Hill, 
both  of  Spartanburg*  for  the  State. 

GABY,  O.  J.  The  defendant  was  tried  at 
the  October,  1919,  term  of  the  court  of  gen- 
eral sessions  for  Spartanburg  county,  upon 
the  charge  of  assault  with  intent  to  ravish. 
The  defendant  denied  the  facts  narrated  in 
the  testimony  of  the  prosecutrix,  and  set  up 
the  defense  that  be  was  not  present  at  the 
time  of  the  alleged  assanlt— in  other  words, 
an  alibL 

The  Jury  rendered  a  verdict  ef  guilty,  and 
the  defendant  was  sentenced  to  be  electro- 
cuted on  the  6th  day  of  December,  1919.  He 
appealed  upon  numerous  exceptions,  which 
will  be  reported.  The  prosecutrix  thus  testi- 
fied: 

**Q.  Now,  just  state  what  happened  to  you 
on  Monday  morning  the  15th  day  of  last  Sep- 
tember. A.  I  was  on  my  way  to  my  work  in 
Spartanburg.  Q.  What  road  did  you  have  to 
travel  to  come  to  Spartanburg?  A.  Highland 
avenue.  Q.  Is  your  house  outside  the  city 
limits?  A.  Just  in.  Q.  In  coming  from  your 
residence  to  work,  through  what  portion  of 
the  town  do  you  travel?  A.  Southwestern.  Q. 
Then  you  come  through  the  colored  district? 
A.  Yes,  sir.  Q.  As  you  come  away  from  your 
home  the  first  200  or  300  yards,  what  is  there 
along  the  road?  A.  Just  a  field;  not  any- 
thing. Q.  How  does  your  house  sit  with  re- 
spect to  that  piece  of  woods  you  had  to  pass 
coming  to  the  city— down  the  hill,  is  it  not; 
practically  out  of  sight,  except  the  top,  the 
upper  story,  from  that  point?  A.  Yes,  sir.  Q. 
About  what  time  of  day  was  it,  when  you 
came  along  near  where  this  piece  of  woods 
is,  that  morning?  A.  About  8  o'clock.  Q. 
MThen  you  approached  these  woods  whom  did 
you  see,  if  anybody?  A.  I  didn't  see  any  one 
until  this  Grover  approached  me.  Q.  How  dose 
were  yon  to  the  woods?  A.  I  was  8  or  10  feet 
from  the  edge  of  the  woods.  Q.  Had  you  seen 
any  one  up  to  that  time?  A.  No,  sir.  Q.  How 
did  he  approach  you— just  speak  so  this  gentle- 
man over  here  can  hear  you?  A.  He  said, 
'Lady,  can  you  change  $5?*  Asked  me  if  I 
could  change  ^.  I  told  him  I  did  not  have 
any  change-^perhaps,  if  he  would  go  down  to 
the  house,  my  father  could  change  it.  He  said, 
'I  will  give  you  $100  for  your  person,*  feuid  with 
that  he  ran  out  and  grabbed  me  about  the 
waist.  Q.  What  did  he  say  as  he  grabbed  you? 
A.  He  said,  'I  want  you.'  Q.  What  part  of 
your  body  did  he  grab  you?  A.  He  grabbed 
me  around  the  waist,  with  his  left  hand.     Q. 


What,  if  anything,  did  he  have  in  his  right 
hand?  A-  He  tried  to  get  his  right  over  my 
mouth.  Q.  How  long  did  he  engage  yo«  id 
the  struggle  before  you  got  loose?  A.  I  oould 
not  say— just  a  short  whUe.  Q.  How  did  yoo 
get  loose?  A.  I  jerked  loose.  I  had  on  this 
patent  leather  belt,  and  his  hand  slipped,  and 
when  his  hand  slipped  I  jumped  to  my  feet 
and  screamed*  and  when  I  screamed  he  ran 
down  through  the  woods.  Q.  You  say  you 
jumped  to  your  feet?  A.  I  fell  to  the  ground 
when  he  grabbed  me,  and  I  screamed  aa  I  waa 
coming  up,  and  he  ran  down  through  the  woods. 
Q.  What  portion  of  your  wearing  apparel  did 
you  lose?  A.  I  lost  a  comb  I  was  wearing  in 
my  hair.  Q.  Did  you  lose  any  other  part  of 
your  wearing  apparel?  A.  Lost  no  other  part 
of  my  wearing  apparel.  Q.  IMd  you  know  at 
that  time  that  you  had  lost  your  comb?  A.  I 
did  not.  Q.  What  became  of  him?  A.  He  ran 
down  through  the  woods.  Q.  That  piece  of 
woods  would  be  to  your  right  coming  towards 
the  city?  A.  Yes,  sir.  Q.  What  is  on  the 
left?  A.  It  is  an  open  field  on  the  left.  Q. 
What  house,  if  any,  ia  near  there?  A.  Not 
any.  Q.  Tolerably  near?  A.  There  is  a  negro 
house.  Q.  Is,  or  not,  that  house  this  way  com- 
ing towards  Spartanburg?  A.  This  way;  yes, 
sir.  Q.  Did  you  see  any  one  around  that  house 
at  that  time?  A.  No,  sir;  I  did  not.  Q.  Did 
you  see  any  one  in  hearing  or  sight  there 
when  he  came  to  where  you  were?  A.  No,  sir. 
Q.  When  he  ran  what  did  yon  do?  A.  I  was 
so  stunned  I  just  stood  there,  and  then  I 
started  down  to  my  home  and  told  my  father. 
Q.  When  was  the  next  time  you  came  to,  the 
plaee,  and  whom  did  yon  come  with  where  this 
happened?  A.  I  came  back  later.  I  came  with 
Sheriif  White  and  Hr.  Lancaster  and  my  fa- 
ther, and  two  other  gentlemen;  I  don't  remem- 
ber the  names;  two  other  officers,  I  think. 
Q.  Did  you  point  out  to  them  the  place  where 
he  grabbed  you  in  thb  road?  A.  Yes,  sir.  Q. 
Where  the  struggle  took  place?  A.  Yes,  sir. 
Q.  And  did  you  or  not  show  them  where  he 
left  through  the  woods?  A.  Yes;  sir.  Q.  Did 
you  or  not  describe  his  personal  appearance 
to  them?  A.  Yes,  sir*  Q.  After  that  time, 
then,  do  you  know  who.  did  that  now?  I>o 
you  know  the  man  that  grabbed  you?  A.  Yes, 
sir.  Q.  Who  is  he?  .  A.  13iat  Grover-  Q.  Is 
this  he  over  here?  A.  Yes,  air.  Q.  You  are 
oonfident  that  is  the  man.  A.  Yes,  sir.  Q. 
When  was  the  first  time  you  saw  him  after- 
wards? A.  At  the  county  jail.  Q.  Did  you 
identify  him  there?  A.  Yes,  sir.  Q.  Who  were 
present?  A.  My  father  and  my  sister,  Sheriif 
White,  and  Mr.  I^oyd,  and  Chief  HUl,  and  Mx. 
Lancaster,  and  Mr.  Haddon.  Q.  Did  anybody 
aid  you  in  making  this  identificaticm?  Yon  made 
it  unaided  and  alone?  A.  Yes,  sir.  Q.  Pos- 
itively? A.  YeSk  sit.  Q.  Before  you  identified 
him,  did  they  present  to  you  some  other  per- 
son? A.  Yes,  sir.  Q.  (Where  is  that  fellow? 
What  is  your  name?  A.  Kelly  Thompson.) 
Was  this  man  presented  to  you  for  identifica- 
tion?   A.  Yea,  air.    (Objection.) 

'^he  Oonrt:  It  is  a  circumstance  teating  the 
accuracy  of  her  identification-4t  Is  just  a  cir- 
cumstance for  the  consideration  of  the  Jury; 
they  may  give  it  any. weight  they  want  to.  I 
think  it  is  proper  for  it  to  oome  out. 
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"Q.  (by  G.  P.  Bvuh  VJsq.),  I  would  Hke  to 
ask  ber  if  this  ^ef eJadant  was  present  when  this 
alleged  transactioxtf  of  which  she  is  now  teq- 
,  tif ying,  took  place.  If  he  was  not  present,  we 
would  ask  if,  under  those  circumstances,  the 
testimony  is  competent. 

"The  Court:  I  think  it  is  proper  for  it  to 
come  out. 

'*Q.  Was  the  other  man  present  when  this 
man  was  presented  for  your  Identiflcation? 
A.  No,  sir.  (Objection  on  the  gronnd  the  oth- 
er mnn  was  not  present.)  Q.  What  was  the 
appearance  of  GroTsr  Butler  that  morning,  how 
was  he  dressed?  '  A.  The  best  I  can  remember 
he  had  on  oyeralls-^an  oyerall  suit — ^be  had  on 
nice  looking  tan  shoes,  and,  I  think,  he  had  on 
a  cap.  He  appeared  rery  neatly— his  appear- 
ance was  very  neat.  Q.  What  was  his  appeai^- 
ance  as  for  teeth  and  mustache?  A.  Had  a 
Charlie  Chaplin  mustache,  and  beautifnl  white 
teeth.  Q.  At  the  time  you  did  identify  him, 
how  many  negroes  were  in  the  cell  with  him? 
A.  Nine.  Q,  When  you  were  first  admitted  in 
the  jail  room,  was  he  among  the  nine  others? 
A.  Yes,  sir..  O.  What  question,  if  any,,  did 
they  ask  you  at  uiat  time?  What  question  Wfere 
you  asked  by  the  sheriff  or  anybody  else?  A. 
He  told  me  he  was  going  to  carry  me  up  to 
the  cell.  He  said  he  would  bring  one  out  at 
a  tim«,  and  for  me  to  nod  my  head  and  iden- 
tify him,  if  it  was  tlie  one.  Q.  Wece  yoa  able 
to  tell  whether  he  was  the  one  asouong  all  those 
in  there?  A.  Tes,  sir.  Q.  That  iK^int  out  there 
is  in  Spartanburg  county  and  in  the  dty  limits? 
A.  Yes,  sir.  Q.  In  passing  through  that  place 
there  coming  to  the  dty,  coming  to  Spartan- 
burg, what  sort  of  district  is  that,  white  or 
colored?  A.  Mostly  colored.  Q.  Is  there,  or 
not,  a  colored  store  near  this  point?  A.  Yes, 
■ir.  Q.  Have  you,  or  not,  been  passing  back 
and  forth  this  way  by  that  colored  store  and 
those  colored  houses  as  you  came  to  and  from 
your  work?  A.  Yes,  dr.  Q^  At  what  hours? 
A.  About  8  o'clock  in  the  moaning,  and  return 
5:80  or  6. ,  Q.  Usually  with  some  one  or  un- 
accompanied? A.  Usually  unaccompanied.  Q. 
Had  you  any  occasion  to  obserr e  crowds  of 
colored  men  and  colored  folks  when  you  would 
pass  through  there?  A.  Yes,  sir.  I  did  not 
observe  them  particularly;  ^ast'  noticed  them 
congregated  there  at  times  when  Z  wouTd  pass 
thfoiigh.  Q.  Aro  there  any  white  families  near 
there?  A.  My  father  runs  a  plantation  there. 
We  are  the  only  white  family  right  dose  around 
there.  It  is  some  distance  to  the  first  white 
house,  and  some  distance  this  way  to  the  near- 
est—to the  first  house  in  town.  Q.  It  is  a 
kind  of  lonely  place  down  on  the  creek  there, 
your  home?  A.  Yes,  sir.  Q.  Did  you  recdve 
any  injuries  as  to  your  dothing  when  you  fell 
in  that  scuffle?  A.  My  skirt  had  dust  on  it. 
Q.  Any  other  marks  or  injuries  to  amount  to 
anything?    A.  No,  sir.    Q.  Was  that  condition 
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brought  about  by  falling?  Did  yon  exhibit  that 
c^mdition  to  any  of  the  «Aeers?  A.  My  sister 
noticed  it." 

The  exceptions  now  will  be  considered. 

[1]  First  exception.  It  is  only  necessary 
to  refer  to  the  testimony  which  we  have  re- 
produced, to  show  that  this  exception  cannot 
l)e  iiustained. 

[2,  S]  Second  exception.  Even  if  this  testl- 
moDj  was  irrelevant  and  incooipeteiit,  it  can- 
not be  successfully  contended  that  it  was 
prejudidal  to  t^  rights  of  the  detendant. 
This  coiart,  however,  approyea  tlie  ruling  of 
hi9  honor  the  presiding  judge  hereinbefore 
stated. 

[4]  Third,  fon^rth,  and  fifth  exceptions. 
What  the  prosecutrix  stated  to  the  members 
of  her  family  immediately  upon  her  return 
home  after  the  assault  was  admissible  in 
evidence  on  the  ground  that  it  was  a  part  of 
the  res  gesUa 

[5]  Sixth,  eighth,  and  ninth  exceptions. 
It  was  neoessary  for  the  proeecutrix,  in  the 
interest  of  law  and  order,  to  identify,  if 
within  her  power,  the  one  who  made  the  as- 
sault upon  her;  and  there  was  no  unfair^ 
ness  whatever  in  the  methods  of  Identiflca- 
tion which  were  pursued. 

[6]  Seventh  exception.  It  does  not  appear 
from  the  testimony  whetiier  the  dsifendant 
was  ooneealed  or  not  before  aoeostliig  th» 
prosecutrix. 

[7, 8]  Tenth  exception.  There  are  two  rea* 
sons  why  this  exception  cannot  be  sustained. 
In  the  first  place,  no  request  was  presented 
embodying  the  proposition  of  law  for  which 
the  appellant's  attorney  now  contends;  and, 
in  the  second  place,  his  honor  the  presiding 
judge  thus  charged  the  jui^: 

**If,  after  a  review  of  the  whole  testimony,, 
the  testimony  as  to  the  alibi,  and  the  testi- 
mony as  to  what  his  intentions  were,  if  in  view 
of  the  entire  testimony,  you  have  a  reasonable 
doubt  as  to  whether  he  is  guilty,  it  is  your 
duty  to  acquit  him.  If  you  hate  a  reasonable 
doubt  as  to  whether  or  not  he  has  established 
Ills  alibi,  it  is  your  duty  to  acquit  him." 

It  is  the  judgment  of  this  court  that  the 
judgment  of  the  circuit  court  be  affirmed, 
and  that  the  case  be  remanded  to  the  circuit 
court,  for  the  purpose  of  having  another  day 
assigned,  canying  into  execution  the  sen- 
tence imposed  by  the  court 

HYDRIOK,  WATTS,  FRASBB,  and  GAGB, 
JJ.,  concur. 
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SHERER-GILLETE     CO.     V.     MOORE- 
BARNES  CO.     (No.   10482.) 

(Supreme  Court  <tf  South  Carolina.    July  26, 

1920.) 

1.  Chattel  mortoaoM  ^=s>255— Seller,  who  took 
back  mortoage,  could  nevertheless  sue  for 
prioe. 

Tbougrb  the  contract  of  eale  between  plain- 
tiff and  defendant  constituted  a  mortsrage  to 
plaintiff  of  the  goods  sold  by  it,  plaintiff  could 
nevertheless  sue  defendant  purchaser  on  ac- 
count for  the  goods  sold  and  delivered,  without 
reference  to  its  remedy  of  a  mortgage  lien. 

2.  Sales  ^=92 1 7— Trover  and  conversion  ^=»l— 
Seller,  taking  possession  of  goods  refused  by 
buyer,  does  not  convert  them;   "conversion." 

A  "conversion"  is  the  unlawful  exercise  of 
dominion  over  the  property  of  another,  and  is 
not  committed  by  the  seller  of  goods,  which, 
when  the  buyer  declined  to  receive  tiiem  on 
the  ground  shipment  had  been  unduly  delayed, 
takes  possession  of  the  goods  to  save  their 
loss  from  demurrage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  §eries,  CJonver- 
sion.] 

Appeal  from  Common  Pleas  Clrcait  Court 
of  Hampton  Comity;  I.  W.  Bowman,  Judge. 

Action  by  the  Sherer-Gillete  Cknnpany 
against  the  Moore-Barnes  Ck>mpany,  result- 
ing in  verdict  for  plaintiff.  From  an  order 
setting  aside  the  verdict,  plaintiff  appeals. 
Order  reversed,  with  leave  to  plaintiff  to  en- 
ter Judgment  on  the  verdict 

J.  A.  Mace,  of  Hampton,  for  appellant 
W.  D.  (Connor,  of  Hampton,  for  respond- 
ent 


GAGE,  J.  The  plaintiff  had  a  verdict 
against  the  defendant .  for  $443.50,  the  pur- 
chase price  of  goods  sold.    The  court  set  the 


verdict  aside:  (1)  Because  the  contract  of 
sale  constituted  the  plaintiff  a  mortgagee, 
and  that  the  plaintlfTs  consequent  remedy 
was  not  to  keep  the  property  and  sue  for 
the  price,  but  to  sell  the  property  and  sue 
the  defendant  for  any  deficiency;  (2^  be- 
cause the  circumstances  of  the  taking  of  the 
property  by  the  plaintiff  constituted  the  act 
a  c<mverslon,  and  we  add  warrants  the  pre- 
sumptive inferenoe  that  the  conversion  sat- 
isfied the  debt 

[1]  The  nine  exceptions  in  one  form  or 
another  challenge  the  G^undness  of  these 
two  postulates.  Granting  that  the  contract 
betwixt  the  parties  constituted  a  mortgage 
to  the  plaintiff  of  the  goods  sold,  yet  there  is 
no  room  to  hold  that  a  mortgagee  may  not 
do  that  which  was  done  In  the  lustant  case; 
that  Is,  sue  the  purchaser  on  account  for 
goods  sold  and  delivered,  without  reference 
to  the  remedy  of  a  mortgage  lien.  It  was 
error  to  hold  the  contrary. 

[2]  The  second  postulate  of  the  court  is 
equally  unsound.  Tnere  was  no  couTersion 
of  the  property  by  the  plaintiff ;  a  conversion 
is  the  unlawful  exercise  of  dominion  over  the 
property  of  another.  The  testimony  does  not 
disclose  any  such  conduct  on  the  plaintiff's 
part  On  the  other  hand,  it  shows  that  the 
plaintiff  acted  for  the  benefit  of  both  parties. 
The  defendant  declined  to  receive  the  goods 
upon  the  ground  that  the  shipment  had  been 
unduly  delayed.  The  verdict  of  the  Jury  con- 
cluded that  issue  against  the  defendant 
Pending  the  trial  of  that  issue,  the  pUOntlff 
in  effect  took  hold  of  the  goods  to  save  the 
loss  of  them  from  demurrage  charges  at  the 
hands  of  the  carrier. 

There  viras  no  warrant  to  set  aside  the 
verdict  for  the  reasons  assigned  by  the  court, 
and  the  order  to  that  end  is  reversed,  with 
leave  to  the  plaintiff  to  enter  Judgment  on 
the  verdict 

GARY,  C.  J.,  and  HYDBIC^  WATTS,  and 
FRASER,  J  J.,  c<mcnr. 
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under  the  control  of  the  county,  acting  with- 
in  the  sc<^>e  of  their  employment  For  any 
negligent  act  on  th^r  part  in  building  or 
making  repairs  on  the  highway,  by  which 
a  party  is  injured,  they  must  respond  In  ac- 
tual damages. 

In  the  present  case  demurrer  admits  dam- 
age was  inflicted  in  the  negligent  repair  of 
the  highway.  Order  appealed  from  is  re- 
versed. 

Reyeraed. 


S.O.) 


<U4  Sw  a  882) 

SCHOOL  DIST.  NO.  19  OF  MARION  COUN- 
TY V.  MARION  COUNTY.     (No.  10489.) 

(Supreme  CJourt  of  South  Carolina.    July  26, 

1920.) 

I.  Pleading  ^s»2 1 4(1)— Demurrer  admitt  aver- 
mentft. 

A  demurrer  admits  the  averments  of  the 
pleading  attacked. 


2.  Highways  «ss>l  15— Complaint  for  dettrao- 
tlon  of  shade  trees  held  to  state  a  oause  ot 
aetlon  for  negligent  repair. 

A  complaint  by  a  school  district,  whose 
shade  trees  were  destroyed  by  the  servants  of 
a  county  in  repairing  a  road,  held  not  to  state 
cause  of  action  for  tort,  but  a  cause  of  action, 
under  Civ.  Code  1912,  i  1972,  for  the  negligent 
repair  of  a  highway;  the  employes  of  the  coun- 
ty, in  cutting  the  trees,  acting  within  the  scope 
of  their  employment,  and  making  it  liable  for 
any  negligent  act. 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marion  County;    T.  J.  Mauldin,  Judge. 

Action  by  School  District  No.  19  of  Marion 
County  against  the  County  of  Marion.  From 
a  Judgment  dismissing  the  complaint  on 
demurrer,  plaintiff  appeals.    Reversed. 

James  W.  Johnson,  of  Marlon,  for  appel- 
lant 
M.  C.  Woods,  of  Marlon,  for  respondent. 

WATTS,  J.  This  is  an  action  tor  damages 
alleged  to  have  been  committed  by  respond- 
ent while  repairing  a  public  road,  by  negli- 
gently cutting  and  destroying  shade  trees 
of  appellant  Respondent  demurred  to  the 
complaint,  on  the  ground  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  HiEi  honor,  Judge  Mauldin,  sus- 
tained the  demurrer  and  dismissed  the  com- 
plaint 

[1,2]  Plaintiff  appealed,  and  by  two  ex- 
ceptions, which  are: 


"First  In  sustaining  the  respondent's  demur- 
rer, thus  holding  that  the  action  was  an  action 
for  tort;  whereas  he  should  have  held  that 
the  action  was  for  actual  damages  sulEered  by 
appellant  by  the  negligent  conduct  of  respond- 
ent in  repairing  a  public  highway. 

"Second.  In  not  holding  that  the  complaint 
stated  a  cause  of  action  under  section  1972  of 
volume  1  of  Code  for  damages  suffered  by  ap- 
pellant, occasioned  by  respondent  in  the  negli- 
gent repair  of  a  public  highway." 

The  exceptions  are  sustained;  the  com- 
plaint states  a  good  cause  of  action.  The 
demurrer  admits  ttie  allegations  thereof. 
There  is  no  doubt  that  the  hands,  employed 
by  the  county  in  repairing  the  road,  were 


GARY,  C.  J.,    concurs. 

OA6B,  J.  I  concur.  I  thtiik  rl^ts  ought 
not  to  be  settled  on  the  pleadings  except 
in  a  plain  case.  The  testimony  will  show 
the  presence  or  absence  of  a  wrong. 

HTDRICK,  J.  (dissenting).  The  question 
to  be  decided  in  this  case  arose  upon  a  de- 
murrer to  the  complaint,  which  was  sustain- 
ed by  the  circuit  court  The  plaintiff,  a 
school  district  of  the  county  of  Marion,  sued 
the  county  for  damages  for  negligently  cut- 
ting down  the  shade  trees  on  the  school- 
house  lot,  while  engaged  in  repairing  a  public 
highway  which  runs  hy  the  lot  The  gist 
of  the  complaint  is  contained  in  the  follow- 
ing allegation: 

"Defendant,  by  its  agents  and  servants,  while 
engaged  in  the  repair  of  said  road,  negligently 
and  unlawfully  cut  down  and  destroyed  prac- 
tically all  of  the  shade  trees  on  said  lot" 

The  ground  of  demurrer  is  that  it  appears 
on  the  face  of  the  c(»nplalnt  that  defendant 
is  a  body  politic^  incorporated  for  govern- 
mental purposes,  and,  being  a  part  of  the 
state,  is  not  subject  to  liability  for  damages 
for  the  tortious  acts  of  its  employes,  unless 
made  so  by  statute. 

The  plaintiff,  recognizing  the  principle, 
which  has  been  settled  by  numerous  deci- 
sions of  this  court  that  the  state  cannot  be 
sued  without  its  consent,  and  that  the  coun- 
ty, being  merely  an  agency  of  the  state  for 
governmental  purposes,  partakes  of  that  im- 
munity, contended  on  circuit  and  in  this 
court  that  the  action  may  be  maintained  un- 
der section  1972,  voL  1.  CivU  Code,  whidi 
reads: 


"Any  person  who  shall  receive  bodily  injury 
or  damage  in  his  person  or  property  through  a 
defect  or  in  the  negligent  repair  of  a  highway, 
causeway,  or  bridge,  may  recover  in  an  action 
against  the  county,  the  amount  of  actual  dam- 
age sustained  by  him  by  reason  thereof:  Pro- 
vided, such  person  has  not  in  any  way  brought 
about  such  injury  or  damage  by  his  own  act  or 
negligently  contributed  thereto.  If  such  defect 
in  any  road,  causeway,  or  bridge  existed  before 
such  injury  or  damage  occurred,  such  damage 
shall  not  be  recovered  by  the  person  so  injured. 
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if  his  load  exceeded  the  ordinary  weight:  Pr«k* 
Tided,  farther,  that  anch  county  shall  not  be  Ha- 
Ue  unless  sneh  defect  was  occasioiied  by  its 
neglect  or  mismanagement:  Provided  farther, 
that  if  in  any  case  brought  onder  this  section 
it  is  made  to  appear  that  before  the  damage 
occurred  the  superrisor  of  such  county  had  been 
notified  in  writing,  by  any  citizen,  that  the 
highway,  causeway  or  bridge,  at  or  on  which  the 
damage  occurred  was  defective,  or  needed  re- 
pair, the  burden  of  proof  as  to  the  negligence 
of  county  officials  shall  be  upon  the  county  to 
show,  either  that  such  defect  did  not  in  fact 
exist,  or  that  it  had  been  properly  repaired,  or 
that  a  reasonable  time  had  not  eiapsed  since 
such  notice  within  which  to  make  such  repairs." 


Reading  the  language  of  the  section 
alone,  without  reference  to  the  construction 
of  it  by  our  previous  decisions,  it  Is  manl- 
/est  that  an  action  like  this  cannot  be 
brought  within  its  Mter  or  spirit,  not  even 
by  the  most  liberal  construetiaA.  The  lan- 
guage of  the  section  makes  it  almost  too 
plain  for  argument  that  the  negligence  for 
which  the  county  is  made  liable  must  result 
in  such  a  defect  In,  or  defective  condition 
of,  the  highway,  aa  makes  it  unsafe  for  travel, 
and  sueh  has  been  the  uniform  oon8tniGtlo& 
of  it  by  this  court 

Our  dectsions  constrain^  the  statute  were 
all  reviewed  in  Trlplett  ▼.  Ooliimbla«  Ul 
S.  C.  7,  96  S.  E.  675,  1  A.  L.  R.  849.  In  that 
case  plaintiff  sought  to  make  the  dty  of 
Oolumbla  liable  in  damages  for  an  injury 
(sickness)  caused  by  a  defective  condition 
of  a  street,  to  wit,  allowing  drainage  water 
to  pond  and  remain  In  the  street  until  it 
t>ecame  ao  stagnant  and  filthy  an  to  cause 


plaintiff,  who  lived  near  it,  to  he  niade 
siek.  It  was  h^d  that  the  action  could 
not  be  maintained  under  section  80B3,  tdI.  1, 
Civil  Code,  the  language  of  whidi,  though 
slightly  different  in  another  respect,  la  prac- 
tically the  same  as  that  of  section  1972, 
from  which  it  was  taken,  in  so  far  as  the 
present  issue  is  concerned;  if  th^re  la  any 
difference,  the  language  of  section  3053  is 
more  favorable  to  the  view  contended  for  bf 
appellant  than  that  of  section  1972. 

Bat  by  Deference  to  the  decision  In  the 
Triplett  Case,  and  the  reasoning  upon  which 
it  is  based,  it  will  be  seen  that  this  action 
cannot  be  maintained  withoot  overruling 
toat  decision.  We  must  not  be  understood 
as  holding  that  plaintiff  is  remediless.  We 
merely  hold  that  section  1972  doea  not  af- 
ford a  remedy  for  the  injury  complained 
of.  The  facts  are  not  stated  with  suffi- 
cient clearness  or  detail  to  enable  us  to  deter- 
mine whether  plaintiff  has  a  remedy,  or 
what  it  may  be,  if,  indeed,  it  Is  within  our 
province  to  do  so. 

The  Judgment  should  be  affirmed* 

FBASBR,  J.  I  concur  in  result  with  Mr. 
Justice  HYDRICK.  It  seems  to  me  that, 
whatever  may  be  said  as  to  the  right  to  re- 
cover for  daniage  to  adjacent  lands,  caused 
by  a  defect  In,  and  the  negligent  repair  of, 
a  highway,  the  injury  here  complained  of 
was  a  separate  and  independent  trespass, 
outside  of  the  highway,  and  not  connected, 
by  the  complaint,  in  any  way  with  the  work 
on  the  highway.  In  this  view  the  case  of 
Scott  V,  Richland  County,  83  S,  a  606^  65 
S.  B.  729,  is  not  applicable. 


(U4  s,  c.  4m 

STATE  V.  STAU88.    (No.  1 0441. > 

{Supreme  Court  of  South  Carolina.    June  28, 

1920.) 

f.  Criinlnal  law  ^^IMt-^Defendant,  by  faNirre 
fo  give  notice  of  Intention  to  appeal,  waived 
right  to  raise  unoonatitutionallty  of  avapended 
aentenoe. 

Where  defendant,  given  a  suspended  sen- 
tence, failed  to  give  notice  of  intenuon  to  ap- 
peal within  ten  days  after  the  rising  of  the 
court  which  imposed  the  sentence,  as  required 
by  Code  Civ.  Proc.  1912,  |  384,  he  waived  the 
right  to  raise  the  question  whether  the  sen- 
tence was  violatiye  of  Ck>nst.  art.  1,  §  14,  as 
an  attempt  of  the  judicial  department  to  exer- 
cise executive  and  legislative  power. 

2.  Criminal  law  ^=>577— Court  did  not  err  In 
leaving  defendant  only  one  day  to  prepare 
case  on  return  of  rule  to  show  cause. 

Judge  who  vacated  conditions  of  suspended 
sentence  imposed  on  defendant  for  violatio|i 
of  dispensary  law  and  ordered  it  to  become  im!- 
mediately  effective  held  not  to  have  erred  as 
matter  of  law  through  refusing  defendant  suf- 
ficient time  to  obtain  counsel  and  witnesses, 
in  violation  of  Oonst  S.  C.  art  1,  {  18,  and 
Const  U.  S»  Amend.  6,  by  fixing  time  within 
which  defendant  was  required  to  make  return 
to  rule  to  show  cause  so  as  to  leave  him  legally 
only  one  day  in  which  to  prepare  case. 


3.  CHminal  taw  €s»rr98(i)-i-Fliidlii0t  of  fact 
not  revlewalile  ky  Supreme  Court 

The  fin<Kngs  of  fact  by  the  circuit  court  on 
return  of  rule  to  atow  cause  why  the  eondi* 
tions  of  a  siispended  sButemce  ^ould  not  be 
vacated  are  not  reviewable  by  the  Supreme 
Court,  except  on  showing  the  circuit  oourt 
judge  erroneously  exercised  his  discretion. 

WattSj  J.,  dissenting  in  part 

Appeal  ttom  Oe&eral  Seasions  Gircnit 
Court  of  Charleston  Odimty;  R.  W.  Mem- 
mlnger,  Judge. 

W.  C.  Stausa  waa  convicted  of  a  violation 
of  the  dispensary  law,  given  a  suspended 
sentence,  and  from  an  order  vacating  the 
conditions  of  such  sentence  and  rendering  it 
immediately  effective,  he  appeals.  Appeal 
dismissed. 

Paul  M.  MacmiUan  aad  J.  D.  B.  Meyer,  lioth 
•f  Charleston,  for-  appellant 

Thomas  P.  Stoney,  SoL,  of  Charleston,  for 
ttie  State. 

GARY,  O.  J.  This  is  an  appeal  ffom  the 
f6Ilowllig  order: 

"'This  matter  comes  before  me  on  a  rule  to 
show  cause,  issued  on  the  3d  day  of  June,  A« 
D.  1919,  requiring  the  defendant,  W.  C.  Stauss, 
to  shotv  cause  before  me  Why  the  conditions  of 
a  suspended  sentence  for  violation  of  the  dis- 
pensary law  imposed  upon  defendant  by  his 
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honor,  Mendel  L.  Smith,  presiding  fudge  of 
this  court  at  the  September,  1915,  term  of  this 
court,  should  not  be  vacated,  and  such  sen- 
tence become  forthwith  effective.  The  sen- 
tence imposed  on  the  defendant  by  his  honor, 
Judge  Mendel  li.  Smith,  together  tdth  the  con- 
ditions thereof,  is  as  follows: 

"'It  is  the  judgment  and  sentence  of  the 
court  that  the  within-named  W.  C.  Stauss  be 
confined  at  hard  labor  upon  the  public  works 
of  the  county  of  Charleston  for  a  tertu  of  12 
months,  or  for  a  like  term  at  hard  labor  in  the 
state  penitentiary. 

'''It  is  further  ordered  and  adjudged,  how- 
ever, that  8  months  of  the  sentence  heroin 
pronounced  be,  and  the  same  is  hereby,  sus» 
pended  upon  the  conditions  hereinafter  imposed, 
that  is  to  say,  upon  the  payment  to  the  derk 
of  the  court  of  said  county  the  sum  of  $160,  or 
a  service  of  a  term  of  4  months  at  hard  labor  on 
the  public  works  of  the  county  of  Charleston, 
or  a  like  period  at  hard  labor  in  the  state  peni- 
tentiary, and  upon  the  further  express  con- 
dition that  the  within-named  W.  C.  Stauss  shall 
not  in  any  way  violate  any  of  the  laws  of  this 
state,  or  municipal  ordinances,  relatinii;  to  al- 
coholic liquors,  whether  of  a  regulative  or 
prohibitive  nature,  either  directly  or  Indirectly, 
or  through  the  means  of  any  form  of  agency 
or  copartnership,  or  any  other  tofia  or  method 
of  business  so  designed,  and  shall  not  hi  any 
manner  use,  or  knowlugly  become  a  party  to 
the  use  of,  any  premises,  or  engage  in  any  man- 
ner or  form  in  any  business,  whereby  ^ch  laws 
or  ordinances  shall  be  violated;  and  in  the 
event  that  it  Is  brought  to  the  attention  of  the 
court  that  such  terms  and  conditions,  or  any 
of  them,  are  not  being  observed,  and  the  court 
shall,  upon  an  investigation  thereof  in  such 
manner  ka  shall  to  it  seem  proper,  condude  that 
the  terms  and  conditions  as  hereinabove  set 
forth  have  been  in  whole  or  part  violated,  then 
tke  suspension  of  sentence  as  herein  imposed 
shall  thereupon  immediately  cease,  and  the 
within-named  W.  C.  Stauss  shall  forthwith 
suffer  and  undergo  the  sentence  of  the  court 
as  above  imposed,  that  is  to  say,  shall  be  con- 
fined at  hard  labor  upon  the  public  works  of 
the  county  of  Charleston  for  the  remainder  of 
said  term,  namely  8  months,  or  fOr  a  like  period 
in  like  manner  in  the  statie  penitentiary. 
"  '[Signed]    Mendel  L.  Smith, 

"  'October  23,  1915.  Presiding  Judge.' 

"After  hearing  testimony  <tf  witnesses  for 
the  state  and  the  statement  of  the  defendant, 
and  upon  careful  consideration  of  t;he  entire 
evidence  produced  before  me,  I  ain  satisfied 
that  the  defendant,  W.  C.  Stauss,  has,  since 
the  sentence  before  vef erred  to,  violated*  the 
laws  of  the  state  relating  to  alcoholic  liquors, 
and  that  the  tenas  and  eonditions  of  the  said 
sentence  have  been  violated.   - 

"It  is  therefore  ordered  that  the  conditions 
of  the  sentence  of  this  eoart  herdnabote  re- 
ferred to  be,  and  the  saaae  are  hereby,  va- 
cated, and  that  the  said  sentenos  be  and  become 
iaimediately  eff«(«tive,  that  is  to  say,  that  the 
said  I  defendant,  W.  C.  Staaes,  be  confined  at 
hard  labor  on  the  public  works  of  Charleston 
county  for  the  period  of  8  months,  or  foif  a 
like  period  in  the  state  penitentiary. 

*  i       'ffS^nsdi    R-'  W.  Memmlnger, 

"Presidfaig  Judge." 


>*i^> 
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The  defendant  appealed  upon  tbe  following 
ezoeplions: 

"(1)  That  the  suBpended  sentence  of  Judge 
Mendel  L.  Smith  is  unconstitutional,  in  viola- 
tion of  section  14,  art.  1,  of  the  Constitution 
of  South  Carolina,  m  that  it  was  an  attempt  to 
exercise  the  'executive  and  legialatlTe  power  by 
the  judicial  department. 

"(2)  That  his  honor,  Judge  R.  W.  Memmin- 
ger,  erred  as  a  matter  of  law  in  refusing  the  de- 
fendant sufficient  time  to  obtain  counsel  and  wit- 
nesses, in  violation  of  section  18,  art.  1,  of 
the  Constitution  of  the  state  of  South  Carolina, 
and  in  violation  of  article  6  of  the  amendments 
of  the  Constitution  of  the  United  States. 

"(3)  That  his  honor,  B.  W.  Memminger,  erred 
as  a  matter  of  law  in  refusing  to  dismiss  the 
rule  when  the  evidence  showed  that  the  alle- 
gations of  the  affidavit  on  which  the  rule  was 
issued  were  false,  and  in  requiring  defendant 
to  meet  other  issues  of  which  he  had  no  notice, 
in  violation  of  section  18,  art  1,  of  the  Con- 
stitution of  the  state  of  South  Carolina,  and  in 
violation  of  article  6  of  the  amendments  of  the 
Constitution  of  the  United  States. 

"(4)  That  his  honor,  Judge  B.  W.  Memmin- 
ger, erred  as  a  matter  of  law  In  declaring  the 
conditions  of  the  suspended  sentence  violated 
when  there  was  absolutely  no  evidence  to  sup- 
port such  finding,  and  thereby  deprived  the  de- 
fendant of  due  process  of  law." 

[1]  The  first  ground  of  appeal  cannot  be 
considered,  by  reason  of  the  fact  that  the 
appellant  waived  the  right  to  raise  such  ques- 
tion by  his  failure  to  give  notice  of  intention 
to  appeal  within  ten  days  after  the  rising  of 
the  court  which  imposed  the  original  sen- 
tence upon  hiuL    See  section  384  of  the  Code. 

The  practical  question  presented  by  the 
second  exception  is  whether  his  honor,  the 
circuit  Judge,  erroneously  exercised  his  dis- 
cretion in  fixing  the  time  within  which  the 
defendant  was  required  to  make  return  to 
the  rule  to  show  cause.  It  is  true  the  time 
was  very  shiurt,  but  there  was  a  failure  on 
the  part  of  the  appellant  to  show  that  the 
limited  time  was  prejudicial  to  his  rights. 
He  was  served  with  a  copy  of  the  rule  to 
show  cause  on  the  3d  of  June,  1919,  and  it 
was  made  returnable  on  the  6th  of  June, 
1919. 

The  following  statement  appears  in  the 
record: 

'  "On  the  morning  of  the  return  day  counsel 
for  the  defendant  appeared  in  court  and  re- 
quested a  continuance  of  24  hours,  in  order  to 
properly  prepare  their  case  and  the  return  to 
the  rule,  which  said  continuance  was  refused 
by  Hon.  B.  W.  Memminger,  presiding  Judge, 
although  court  woidd  still  be  in  session  for 
the  remainder  of  the  week. 

"At  4  o'clock  p.  m.,  June  5, 1919,  the  defend- 
ant appeared  in  court  with  bis  counsel  in  re- 
sponse to  the  role. 

"Counsel  called  the  attention  of  the  court  to 
the  fact  that  the  dd  day  of  June,  under  the  law, 
was  a  legal  holiday;  and  that  the  service  on  the 
3d  would  count  as'  service  on  the  4th,  and  that, 
since  In  counting  the  service  of  a  legal  process 
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the  first  day  of  service  is  not  counted,  but  the 
day  of  the  day  of  the  return  is  counted,  the 
defendant  legally  only  had  the  5th  day  of  June, 
which  was  the  return  day,  iQ  which  to  prepare 
his  case.  In  addition,  the  defendant  had  advised 
counsel  that  he  had  a  witness  at  the  Charleston 
navy  yard,  but  owing  to  the  lack  of  time  counsel 
had  not  been  able  to  get  in  touch  with  him. 
The  court  thereupon  made  the  following  re- 
marks: 

"  'The  Court:  The  court  feels  that  no  blame 
is  to  be  attached  to  counsel,  but  this  rule  was 
served  on  the  defendant  on  the  Sd  of  June, 
and  he  could  have  retained  counsel;  there  are 
many  lawyers  around  here  who  are  glad  to  get 
a  fee,  and  if  he  did  not  see  fit  to  have  prepared 
himself  to  make  a  showing  at  the  time  fixed 
it  is  his  own  carelessness.  The  court  feels 
that  if  it  were  to  grant  a  continuance  on  that 
ground  that  it  would  be  very  indefinite  when 
the  case  would  ever  be  tried,  as  there  would 
always  be  some  vague  witness  at  the  navy 
yard.* 

Counsel  for  the  defendant  thereupon  stated: 
'Mr.  Meyer:  There  may  be  many  counsel 
on  the  street,  but  a  defendant  has  a  right  to 
select  his  counsel,  and  if  he  is  not  able  to  get 
In  touch  with  the  counsel  he  wishes  to  rep- 
resent him  that  is  not  his  fault  We  are  oidy 
asking  for  one  day.' 

"To  which  the  court  replied: 

"*The  Court:  The  court  does  not  agree 
with  the  counsel,  but  thinks  a  fair  opportunity 
has  been  given."* 

[2]  His  honor,  the  circuit  Judge,  was  famil- 
iar with  the  surroundings  and  waa  convinoed 
that  the  motion  for  a  continuance  was  in- 
tended merely  for  delay,  and  the  appellant's 
attorneys  have  filled  to  satisfy  this  court 
to  the  contrary. 

We  proceed  to  the  consideration  of  the 
third  exception. 

[S]  The  findings  of  f^ct  by  his  honor,  the 
circuit  Judge,  are  not  reviewable  by  this 
court  unless  it  was  made  to  appear  that  he 
erroneously  exercised  his  discretion,  which 
lias  not  been  shown. 

What  has  already  been  said  disposes  of  the 
last  exception. 

Appeal  dismissed. 

HTDBIGK,  FBASQB,  and  GA6B,  JJ.,  con- 
cur. 

WATTS,  J.  I  do  not  concur  In  whole  in 
Chief  Justice's  opinion.  I  think  his  h<mor 
was  in  error  in  not  giving  appellant's  at- 
torneys more  time  to  prepare  their  defense, 
and  that  he  abused  his  discretion  in  not 
doing  so. 

His  honor  was  presiding  in  his  own  cir- 
cuit; he  lived  there.  The  time  allowed  de- 
fendant, under  the  rule,  was  short  A  legal 
holiday  intervened,  and  defendant  could  not 
find  his  attorneys.  He  was  up  against  a  seri- 
ous proposition. 

He  empljDyed  the  honored  Judge  of  the  dty 
court  and  a  veteran  of  the  World  War,  who 
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Imown  that  they  would  not  impose  on  the 
court  and  ask  for  the  24  hours  to  get  ready 
their  defense  simply  for  delay,  and  their  very 
reasonable  request  should  have  been  granted, 
under  the  circnmstanoes  of  the  case,  and  In 
my  opinion  his  honor  abused  his  discretion  in 
not  doing  so;  and  for  this  reason  the  order 
appealed  from  should  be  reversed. 


(HI  S.  C.  GOO) 

PEARSON  V.  EASTERLING  et  al. 

(Supreme  Court  of  South  GaroUna.    Aprfl 

Term,  1018.) 

Partition  ^=s>85  —  Vaiue  determined,  witlkout 
considering  improvements. 

Where  there  bad  previously  been  a  parti- 
tion by  the  parties,  neither  tenant,  where  the 
interest  of  another  was  earved  out  of  the  lands, 
is  entitled,  as  against  his  cotenant,  to  have  the 
benefit  of  improvements  made  by  his  coten- 
ant. 

-    On  petition  for  rehearing.     Petition  dis- 
missed, and  order  staying  remittitur  revoked. 
For  former  opinion,  see  97  S.  B.  238. 

PER  (TURIAM.  This  is  a  petition  for  re- 
hearing.   The  decree  contains  this  provision: 

"As  between  all  the  parties,  the  equity  of  the 
situation  is  that,  upon  the  final  partidpation 
hereinafter  decreed,  the  .107  share,  of  plaintiff 
should  be  talcen  from  the  210-acre  tract,  then 
the  90-acre  tract  shall  bear  three-tenths  of  the 
value  in  land.  If  taken  from  the  90-acre  tract, 
the  210-acre  tract  shall  bear  seven-tenths  value 
in  land,  to  go  to  Mary  Easterling  for  life,  un- 
der the  terms  of  the  will  of  B.  J.  Easterling. 
If  part  from  one  and  part  from  the  other,  in 
like  proportion." 

It  may  be  advisable  to  explain  this  provi- 
sion. It  will  be  observed  that  the  decree  Is 
silent  as  to  whether  the  210  and  90  acre 
tracts  of  land  should  respond  in  the  propor- 
tion of  210  to  90,  in  their  present  <»Bdition 
with  the  improvements!  or  without  the  im- 
provements. In  equity  and  good  conscience, 
the  owner  of  the  90-acre  tract  cannot  suc- 
cessfully contend  that  the  land  c^ould  be  di- 
vided in  such  a  manner  as  to  give  him  the 
t)eneflt  of  the  increased  value  of  the  210 
acres,  Enhanced  by  the  improvements;  but 
the  value  of  the  two  tracts  should  be  deter- 
mined without  taking  into  conaiderat^>n  the 
value  of  the  improvements. 

It  is  presumed  that  the  commissioners 
would  follow  this  principle  in  the  partition 
of  the  land,  but  we  have  deeme(l  It  advisable 
to  make  this  explauation,  in  order  that  there 
may  not  be  any  misunderstanding. 


missed,  and  the  order  staying  the  remittitur 
revoked. 


(U4  S.  C.  406) 

BOST  V.  VOLUNTEER  STATE  LIFE  INS. 

CO.  (No.  10470.) 

(Supreme  Court  of  South  Carolina.    July  ISO* 

1920.) 

Insurance  ^=»239,  586— Benefldary  under  pol- 
icy, wliereby  Insured  reserved  rioht  to  ohanoe, 
deprived  of  expectancy  by  surrender. 

Unless  right  to  change  beneficiary  under 
life  policy  is  reserved  to  insured  by  policy, 
beneficiary  takes  vested  interest,  but  where 
right  wae-  reserved,  the  beneficiary  acquired 
only  an  expectancy*  subject  to  insured's  right 
of  change  without  beneficiary's  consent,  in- 
cluding that  of  surrender  and  cancellation  of 
poUcy  for  cash  payment  from  company,  which 
released  the  company  from  liability  to  the  ben- 
eficiary, though  insured  died  before  the  check 
was  received  and  cashed. 

Appeal  from  Common  Pleas  Circuit  Ck>urt 
of  Richland  County ;  T.  S.  Sease,  Judge. 

Suit  by  Bess  Boyd  Best  against  tb^  Vol- 
unteer State  Life  Insurance  Company.  From 
decree  for  plaintiff,  defendant  appeals.  Judg- 
ment reversed. 

Thomas  &  launpUn,  of  Columbia,  for  ap- 
pellant. 

C.  J.  Kimball  and  W.  N,  Graydon,  both 
of  Ck>lumbia,  for  respondent. 

WATTS,  J.  This  Is  an  appeal  from  Judge 
Sease's  decree,  made  in  two  cases  beard  by 
him,  a  jury  having  been  waived. 

The  suit  is  on  two  insurance  i>olicie8,  and 
the  fftcts  are  identical  in  each.  The  plaln- 
tiff  claimed  full  amount  in  each  policy.  The 
defendant  claimed  that  there  was  a  Valid 
cancellation  and  surrender  of  these  policies, 
prior  to  the  death  of  the  deceased,  the  insur- 
ed, and  that  no  claim  can  be  predicated 
thereon,  and  that  the  insured  entered  the 
service  of  the  United  States,  In  the  army,  in 
violation  of  the  provisions  of  the  poUdes, 
and  that  by  reason  thereof  the  policies  are 
void.  The  trial  judge  overruled  each  de- 
fense, and  decreed  iu  favor  of  the  plaintiff 
the  full  amount  of  each  policy. 

After  entry  of  judgment  defendant  appeal- 
ed and  by  exceptions,  eight  in  number,  im- 
putes error.  The  exceptions  1,  2,  8,  and  4 
question  the  holding  of  his  honor  that  the 
insured,  Berry  Buford  Bost,  did  not  have 
the  right  to  accept  the  cash-surrender  value 
of  the  two  policies  of  insurance,  taken  out 
in  the  defendant  company  in  favor  of  his 
mother,  Laura  H.  Bost,  as  sole  beneficiary, 


4fca»For  other  cases  see  same  topic  and  KIBY-NUMBBB  In  all  Key-Numbered  Disests  and  Indexes 


71? 


103  SOUTHIDASTERN  ItEPOB':^^ 


(s.a 


without  her  consent,  and  would  that  bar  Jber 
interest  in  the  polipies,  and  whether  he  did 
accept  the  cash-surrender  value,  so  as  to 
deprive  the  sole  beneficiary  of  her  rights, 
under  the  policies. 
The  conditions  of  the  policy  provide: 

**Oh4ing9  of  henefloian^ThB  iosored  may,  at 
any  time  while  this  policy  is  in  force,  by  writ- 
ten notice  to  the  company  at  its  home  office, 
change  the  benefidai^r  or  beneficiaries  under 
this  policy,  such  change  to  take  effect  only  upon 
the  indorsemeDt  of  the  same  on  the  policy  by 
the  company,  where  upon  all  rights  of  the  for- 
mer beneficiary  or  beneficiaries  shall  cease: 
Provided,  however,  that  no  such  change  of  bene- 
ficiary shall  be  valid  if  the  policy  or  any  Inter- 
est therein  be  assigned  at  the  time  of  such 
change." 

**Thl3  policy  Is  issued  with  the  express  un- 
derstanding that  the  Insured  may,  without  the 
consent  of  the  beDefldary,  receive  every  benefit, 
ezerdse  every  right,  and  enjoy  every  privilege 
conferred  upon  him  by  this  policy.** 

Under  this  provlaton,  the  beneficiary  does 
not  take  a  vested  interest,  as  the  policy  It- 
self reserved  the  insured  the  right  to  change 
the  beneficiary  with  the  consent  of  the  com- 
pany. Unless  this  right  was  reserved  to 
the  insured  by  the  terms  of  the  policy,  the 
beuefleiary  would  take  a  vested  Interest 
By  ttie  terns  of  the  poUdes  the  lasured  re- 
served the  right  to  change  the  beneficiary, 
without  the  beneficiary's  conseDt*  and  under 
this  provision  the  benefldary  acquired,  not 
a  vested  Interest  during  the  life  of  the  in- 
sured, but  only  an  expectancy.  That  expect* 
ancy  could  be  defeated  at  any  time  during 
the  life  of  the  insured,  by  the  Insured  com- 
plying with  the  provisions  of  the  policy,  in 
the  maxmer  provided  for  in  tiie  pplicy,  where- 
by change  of  beneficiary  could  be  made. 

Under  the  provisions  of  the  policy  the  lor 
sured  at.  any  time  had  the  right  to  change 
the  beneficiary.  He  could  have  the  change 
made  for  the  benefit  of  his  estate,  his  wife, 
his  cidld*  or  his  children,  or  his  creditors. 
Under  the  provisions  of  the  policy  the  insur- 
ed had  the  right  to  act  with  the  policy  as  he 
saw  fit;  that  he  had  the. right  to  change  the 
beneficiary  without  her  consent  and  to  en- 
joy every  benefit  given  him  under  the  policy ; 
that  the  benefidary  had  not  a  vested  inter^ 
est,  but  an  expectant  interest;  that  the  in- 
sured did  every  act  necessary  to  bring  the 
poUdes  to  surrender  and  cancellation.  He 
named  himself  as  beneficiary.  He  made  his 
own  calculation  as  to  the  amount  due,  and 
that  he  was  wiUiag  to  accept  He  insisted 
on  a  capcellation  over  the  protest  of  the  com- 
pany. The  company  shows  up  well  in  their 
correi^cmdence  with  him  over  the  matter. 
They  could  not  have  dealt  more  fairly  by 
hlxp.  He  signed  the  necessary  receipts  on 
.the  back  of  each  policy,  and  mailed  the  pol- 
ides  to  the  company.    This  completed  the 


transaction,  as  far  as  he  was  concerned,  and 
upon  the  receipt  of  the  polides  the  check  of 
the  company  was  mailed,  in  due  course  of 
business,  that  relieved,  the  company.  The 
fact  that  he  died  before  dieck  was  received 
and  cashed  does  qot  make  the  company  fur* 
ther  liable.  When  the  insured  accepted  of- 
fer of  company  and  mailed  the  polides  to  the 
company  and  company  sent  dfeck  for  the 
agreed  amount  of  the  cash-surrender  value, 
that  completed  the  settlement  and'  finished 
the  transaction. 

It  is  not  necessary  to  consider  the  other 
exceptions,  as  in  sustaining  these  exc^rtlons 
the  judgment  must  be  revaraed. 

GABY,  O.  J.,  and  HYDBICS;  VRASSSB, 
and  GAGE,  JJ.,  concur. 


cm  8.  c.  4m 

STATE  V.  MoALISTER  et  al.     (No.  10478.) 

(Supreme  Ckmrt  of  South  Oarolina.    July  26, 

1920.) 

1.  Criminal  law  «E»922(lr)^-8aveffmMe  rests  la 
flisoretiOB  of  trial  eourt. 

The  granting  or  deoyiag  of  a  severance 
where  two  were  jointly  Indicted  rests  in  dis* 
cretion  of  trial  court 

2.  Bsralary  <;  >4g  A  dsfeadavt^  gallt  bald  for 
Jury. 

In  prosecution  against  two  for  housebreak- 
ing, where  one  defendant  was  found  inside  of 
premises  and  the  other  was  discovered  watch- 
ing outside,  evidence  as  to  the  defendant  found 
outside  hM  sufiicient  to  go  to  the  jury. 

3.  Criminal  law  «=5»763,  764(ia)~iastniutioi 
held  not  to  Intimata  Intent  to  steal. 

In  a  prosecution  for  housebreaking  and 
larceny,  a  charge  that  the  jury  must  find  defend- 
ant went  in  with  intent  to  steal  is  not  objec- 
tionable as  an  intimation  that  defendant  had 
such  intent. 

4.  Criminal  law  ^s»789.(7)— Defining  reasona- 
ble doubt  as  a  strong  substantial  deubt  held 
not  objectionable. 

Defixfition  of  a  reasonable  doubt  as  a 
"strong,  substantial  doubt^  arising  out  of  the 
evidence,  and  each  as  would  cause  reasonable 
men  to  hesitate.  Is  not  objectionable  by  reason 
of  use. of  word  ''strong.** 

Appeal  from  General  Sessions  (Mieutt 
C!ourt  of  Greenville  Gounty;  8.  W.  Q.  Shipp, 
Judge.- 

T.  W.  and  J.  B.  McAlister  were  convicted 
of  housebreaking  and  larcesy,  and  they  ap* 
peaL    Affirmed. 

W.  H.  Usaary,  of  Greenville^  for  appQllanta 
SoUdtor  J.  Robt  Martin,  of  Greenville,  for 
the  State. 
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'  HYI>BIOK,  X  AiipeUaBts  weie  oonricted 
of  iKmsebreakliig  and  lafceny.  BrMr  Is  as-! 
signed  in  the  following  particulars: 

[1]  1.  In  refusing  their  motion  for  separate 
trials.  The  granting  or  refusing  of  such  a 
motion  rests  in  the  discretion  of  the  trial 
court  We  find  no  error  or  abuse  of  discre- 
tion in  refusing  the  motion.  State  y.  Mitch- 
ciU,  48!  S*.  a  410,  97  S.  IS.  424. 

[2]  2.  In  refusing  to  direct  a  Tcrdict  of  not 
guilty  as  to  tppeUaot  J.  JdU  McAlister..  The 
chief  of/polloe»  who  arrested  tbe  defendants, 
testified  that»  when  he  came  upon  the. scene 
at  2  o'clock  in  the  morning,  this  defendant  (J. 
B.  McAJLister)  was  sftanding  behind  a  pole 
(presumably  a  telephone  or  electric  light 
pole)  across  the  street,  some  36  feet  from  the 
store,  and  ran  across  the  street  to  the  side 
door  of  the  store;  that  his  running  attract-; 
ed  his  attention,  and  he  ran  after  him  and 
caught  him  at  the  ^ide  door  of  the  store, 
which  was  standing  oi>en  a  few  inches ;  that 
he  asked  him  'who  was  in  the  store,  and  he 
replied,  "No  one;"  that  the  other  defendant! 
was  subsequently  found  concealed  in  the 
store;  the  cash  renter  had  beeai  evened  and 
money  taken  from  it,  and  money  was  found 
In  the  pockets  of  the  defendant  Who  was  In 
the  store.  This  testimony  tended  to  prove 
that  defendants  were  acting  in  concert,  and 
that  J.  B.  was  watching  on  the  ontside, 
while  T.  W*  broke  and  entered  th^  sf  ore  w^ 
intent  to  steal;  hence  the  motion  was  prop- 
erly refused. 

[3]  3.  In  charging,  "And  yon  must  b^eve 
he  went  in  there  with  intent  to  stefil," 
thereby  intimating  that  defendants  had  such 
intent,  and  thereby  charging*  on'  the  facts. 
The  stat^nent  of  the- contention  ilB  enough 
to  show  that  it  is  wtthoat  merit 

[4]  4.  In  charging^  that  a  reasonable  doubt 
is  a  "strong,  substantial  doubt,"  the  objec- 
tion is  that  the  word  "strong"  was  imprpp' 
er  in  defining  a  reasonable  doubt. .  The  wlu^e 
definition  was: 

"A  resBonable  doaf>t,  aS  the  term  iiifpliea, 
means  a  strong,  mbstantial  doubt,  arislag  oat 
of  the  evidence  in  the  caae^  and  [such  as]  would 
cause  fiensibley  reasonable -men  to  hesitate  as 
to  w)iat  their  doty  is  in  t^e.  premises. 
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In  State  v.Bedle,  S3  S..a  U7,  126,  U  S. 

B.  624,  627,  the  definition  of  a  reasonable 
doubt  given  to  .the  jury  was: 

"It  is  a  strong,  substaiitfali  weU-ioimded 
doubt,  founded  upon  the  evidence." 

On  appeal,  that  definition  was  sustained, 
this  court  saying,  at  page  136  of  38  S.  (X,  at 
page  630  of  11  S.  B.: 

"The  objection  seems  to  be  to  the  use  of  the 
word  'strong,'  but  when  it  is  considered  that 
it  has  been  frequently  said  that  a  reasonable 
doubt,  which  would  avail  the  accused  must  not 


be  a  mere  fandfol  doubt,  but  thAA  it  must  be 
a  serious,  wdl-founded  doubts  growing  out  of 
the  evidence,  there  can  be  no  reason  to  sup- 
pose that  a  jary  would  be  misled  by  the  sub- 
stituticm  of  the  word  'strong*  for  the  words, 
'serious*  OF 'substantial'  or  Veil-founded.'  All 
of  these  words  are  used,  not  in  the  sense  of 
'powerful,'  or  'overwhelming,'  but  simply  in 
contradiction  to  the  words,  'flimsy,'  'fanciful,'  or 
'sUght,'  and  we  caxmot  suppose  that  a  jury 
would  ever  understand  them  in  any  other  way. 
The  law  does  not  require  that  a  criminal  charge 
shall  be  proved  beyond  the  slightest  doubt,^  and 
it  is  only  where  the  evidence  leaves  upon. the 
minds  of  the  jury^not  a  weak  or  slight  doubtr— 
but  a  serious  or  strong  and  well-founded  doubt 
as  to  the  truth  of  the  charge,  that  the  law,  in 
its  mercy,  declares  that  the  accused  shall  hi&ve 
the  benefit  of  the  doubt" 

Judgment  .afirmed. 

OABT,  C.  J.,  and  WATTS,  FBASBb,  and 
GAdB,  JJ.,  concur. 


U4  8.  O.  410) 
HESTEfl  V.  flOBERTS.    (Ne.  10480.) 

(Bupreme  Oourt  of  South  OSroIina.    July  26, 

1020.) 

Brokers  «ts>^(S>^EVld6noe  held  InssfRofent  te 
show  Doatraet  er  SMt|>laiiee  ef  servioes. 

BvM^ee  'hM  insnffident  io  shbw  there  was 
any  contract  between  the  parties,  or  that  de- 
feadaat  own«r  kaowingiy  aeeepted  broker's 
servioes. 

Appeal  from  Common  Pleas  Otrtmlt  Oourt 
of  Greenville  County;   Hayne F. Rice^  Judge. 

Action  by  H.  M.  Hester  against  Mary  A. 
Roberts.  From  an  order  setting  aside  a 
verdict  for  defendant,  defendant  appeals. 
Order  reversed.  '< 

The  order  referred  to  is  as  foUows: 

The  above -stated  caus^  was  tried  before  me 
at  the  fall,  1918,  ^erm  of  court  for  said  county, 
and  resulted  in  a  verdiet  for  the'  delendaat.  It 
comes  before  me  bow  on  a  motion  for  a  new 
trial, 

Hester  claimed  that  he  was  entitled  to  com- 
missions on  a  sale  of  real  estate  belonging  to 
the  defendant  in  the  city  of  Greenville.  Mrs. 
Roberts  paid  the  said  commissions  to  another 
agent,  with  whom  she  said  she  had  Ksted  the 
property.  The  evidence  showed  conclusively 
that  the  sale  of  the  property  was  effected 
through  the  efforts  of  Hester.  So  far  as  could 
be  ascertained  by  what  appeared  at  the  trial,  the 
other  agent.  Goldsmith,  had  nothing  whatever 
to  do  with  the  sale,  except  to  dose  up  the  deal 
after  Hester  had  brought  the  purchaser  aiid 
seller  together.  It  was  unqpestionably  through 
the  efforts  of  Hester  that  the  property  was 
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sold.  I  don't  think  there  it  any  doubt  that 
Mrs.  Roberts  knew  that  Hester  was  a  real  es- 
tate agent,  and  if  she  did  not  intend  to  pay 
him  for  his  work  she  should  hare  so  informed 
him,  and  refused  to  accept  his  services. 

It  is  seldom  that  I  set  aside  the  verdict  of 
a  jury,  bat  I  feel  that  there  has  been  a  gross 
miscarriage  of  justice  in  this  case,  and  that  in 
all  good  conscience  I  should  set  aside  this  ver- 
dict and  send  the  case  back  for  a  new  trial;  and 
it  is  so  ordered. 

B.  A.  Morgan  and  J.  J.  McSwain,  both  of 
Greenville,  for  appellant 

Haynsworth  &  Haynawortfa,  of  Greenville, 
for  respondent 

GAGB,  J.  The  plaintiff  sued  defendant  (1) 
upon  an  alleged  contract  and  (2)  upon  the 
value  of  his  service,  which  she.  is  alleged  to 
have  knowingly  accepted  at  his  hands.  The 
verdict  was  for  defendant  The  court  set 
the  verdict  aside.  Let  the  order  thereto  be 
reported.   It  cannot  be  sustained. 

The  plaintiff  is  in  the  business  of  selling 
real  estate.  The  defendant  owned  a  house 
and  lot  in  Greenville.  The  same  was  con- 
veyed by  the  defendant  to  Mrs.  Pitts  for 
$8,500.  The  plaintilTs  contention  la  that 
he  effected  the  sale,  and  he  sues  for  his  com- 
missions thereabout  There  is  no  testimony 
<1)  that  the  defendant  ever  made  a  contract, 
express  or  Implied,  with  the  plaintiff  to  sell 
her  house;  and  there  is  no  testimony  (2) 
that  the  defendant  knew  that  the  plaintiff 
was  exerting  himself  thereabout,  and  that 
she  accepted  such  service. 

The  only  testimony  whidi  squints  at  the 
first  assumption  is  that  of  the  plaintiff, 
where  he  testified  that  he  phoned  to  the 
Boberts  house,  and  a  daughtar  of  the  de- 
fendant answered  him  thus: 

"When  I  first  telephoned  there.  Miss  Roberts 
said  she  would  ask  her  mother  in  regard  to  my 
handUng  the  property,  and  then  she  came  to 
the  phone  and' said,  'Mother  says  that  it  has 
been  with  Mr.  Goldsmith,  but  we  think  that  the 
time  is  out,  and  we  want  you  to  sell  the  plaCce.'  '* 

And  again,  on  another  occasion,  the  plain- 
tiff phoned  to  the  Boberts  home,  and  a 
daughter  answered  him  thus: 

"One  girl  answered  the  phone,  and  said,  T/et 
me  call  nxy  older  sister;'  and  then  the  other 
sister  came  to  the  phone,  and  I  told  her  about 
wanting  to  sell  the  property,  if  it  was  for  sale, 
and  she  went  back  and  talked  to  her  mother, 


and  said,  'Mother  says  that  w4  want  to  sell  the 
place  for  $8,000.  It  has  been  listed,  but  we 
think  that  the  time  is  out'  She  said,  'I  win 
ask  mother  about  the  matter;'  and,  after  she 
went  and  talked  to  her,  she  came  back  and  said, 
'Mother  says  We  will  pay  you  for  selliag  the 
place,  because  we  are  anxious  to  move  to  Ala- 
bama.' " 

At  the  most  the  answer  of  the  daughters 
was  hearsay,  for  there  is  no  testimony  that 
the  daughters  were  auth<Mised  expressly  or 
impliedly  to  speak  for  tii^r  mother,  or  that 
the  mother  ever  ratified  the  daufi^ters*  ac- 
tion. There  is  no  testimony  which  tends  to 
prove  that  the  defendant  had  knowledge  of 
the  plaintiff's  activities  thereabout  and  ac- 
cepted them. 

For  such  knowledge  the  plaintiff  only  dtes 
the  testimony  of  the  defendant  on  cross-ex- 
amination.   It  is  this : 

Cross-examination  by  Haynsworth: 
"I  never  heard  of  Mr.  Hester  until  this  sale 
of  the  furniture.  I  had  never  met  him  until 
after  the  place  was  sold.  His  name  was  never 
mentioned  in  connection  with  the  sale.  I  was 
away  when  Mr.  Hester  went  to  these  girls.  Of 
course,  it  was  described,  and  there  was  a  let- 
ter when  I  came  back  from  Mra  Pitts,  wanting 
to  rent  my  house,  and  that  she  would  take  care 
of  my  furniture.  Mrs.  Pitts  wrote  and  asked 
if  Mr.  Hester  had  anything  to  do  with  the  sell- 
ing of  the  property  a  few  days  after  I  got 
home.  I  was  bom  and  raised  in  Griffin,  Ga. 
The  girls  were  talking  it  over,  and  I  got  this 
letter  from  Mrs.  Pitts,  is  the  first  tfme  I  heard 
Hester  mentioned." 

But  in  the  same  connection  the  witness 
testified  as  follows: 

"Mr.  Boberts  had  left  Greenville.  I  wrote 
him  after  I  came  home,  and  told  him  about 
the  conversation  Mr.  Hester  had  with  these 
girls.  The  girls  told  me,  and  I  wrote  to  Mr. 
Boberts  about  the  conversation,  and  Mr.  Bob- 
erts wrote  me  back  and  said,  'Don't  have  any- 
thing to  do  with  Mr.  Hester.'  ** 

So  ftur  from  going  to  show  that  the  de- 
fendant was  accepting  the  service  of  the 
plaintiff,  the  testimony  tends  to  show  the 
contrary.  There  is  no  doubt  about  the  law; 
the  case  depetfds  on  the  fticts,  and  they  are 
dead  against  the  plaintiff. 

The  <ndw  below  is  reversed. 

GABY,  a  J.,  and  HYDBICE,*  WATTS, 
and  FBASSai,  JJ.,  concur. 
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LESTER  V.  FOX  FILM  CORPORATION. 

(No.  10483.) 

(Supreme  0>orC  of  South  Carolina.   July  26, 

1920.) 

1.  Attachment  <9s» 1 23— Affidavit  held  lot  filed 
In  derk's  office  within  48  hours. 

Affidavit  on  which  warrant  of  attachment 
was  issued  held  not  filed,  within  the  meaning  of 
CJode  CSV.  Proc.  1912,  <  281,  in  the  office  of 
the  clerk  of  court  within  48  hours  after  its 
issuance,  entitling  defendant  to  vacate  and 
set  aside  warrant  of  attachment  and  levy 
thereunder. 

2.  Corporations  «s»670(9)  —  Aooeptanca  of 
service  of  summons  and  appearance  held  not 

'  to  affect  question  of  discharge  of  attachment. 

The  acceptance  of  service  of  summons  and 
appearance  by  defendant  foreign  corporation 
does  not  affect  the  question  whether  or  not 
defendant  is  entitled  to  discharge  of  attach- 
ment because  the  affidavit  on  which  the  warrant 
y^as  issued  was  not  filed  in  the  clerk's  office 
within  48  hours,  as  required  by  CSode  Civ.  Proc 
1912^  I  281;  an  attachment  being  a  collateral 
proceeding,  and  the  jurisdiction  of  the  court 
over  defendant  after  his  appearance  being  in- 
dependent of  the  attachment  proceeding. 

3.  Corporations  ^s»670( I)— Plaintiff  entitled 
to  attaeh  oorporatlon's  property  before  )ndg- 
ment,  though  It  appeared  or  answered. 

To  preserve  the  property  of  defendant  for- 
eign corporation  for  execution  after  judgment, 
plaintiff  is  entitled  to  attach  its  property  within 
the  state  at  any  time  during  pendency  of  the  ac- 
tion and  prior  to  judgment,  though  defendant 
may  have  submitted  its  person  to  the  jurisdic- 
tion by  appearance  or  answer. 

Appeal  from  Ck>minon  Pleas  Circuit  Court 
<xf  Richland  CJounty;  W.  H.  Tawnaend, 
Judge. 

Action  by  L.  T.  Lester,  doing  business  as 
the  Rivoli  Theater  against  the  Fox  Film 
Corporation.  From  an  order  dissolving  and 
vacating  warrant  of  attachment,  plaintiff  ap- 
peals.   Order  affirmed. 

The  trial  court's  order,  on  which  affirm- 
ance is  tMised,  follows: 

K 

Order  Dissolving  and  Vacating  Warrant  of 

Attachment. 

Plaintiff,  conducting  a  moving  picture  theater 
in  Ck>lumbia,  on  September  23,  1918,  com- 
menced an  action  against  defendant,  a  foreign 
corporation  engaged  in  furnishing  moving  pic- 
ture films  to  lessees  on  circuits,  to  recover 
$20,900  damages,  and  then  procured  from  the 
clerk  of  this  court  a  warrant  of  attachment 
against  the  property  of  defendant,  under  which 
its  moving  picture  films  being  circulated  in  this 
state  were  attached,  and  threatened  to  attach 
all  such  films  so  circulated  in  the  future,  and 
thus  embarrass  and  injure  the  defendant  in  its 
business. 


(108  S.B.) 

On  September  27,  1918,  defendant  appeared 
in  the  action,  accepted  service  of  the  summons 
and  complaint,  and  obtained  the  return  of  its 
property  which  had  been  attached,  by  giving 
the  undertaking  In  double  its  value  required  by 
Code  Civ.  Proc.  |  296,  and  notified  the  sheriff 
to  make  no  further  levy  upon  defendant's  prop* 
erty  under  said  warrant. 
•  The  motion  was  brought  before  me  on  an  or- 
der to  show  cause  issued  on  September  30, 1918, 
by  me  returnable  on  one  day's  notice,  i.  e.,  on 
October  1,  because  of  the  facts  stated  in  the 
affidavit  attached  to  the  order  showing  the  great 
danger  of  damage  to  defendant  if  the  hearing 
were  postponed  four  days.  On  October  1  the 
attorneys  representing  the  contending  parties 
appeared  before  me  and  stated  they  had  agreed 
to  postpone  the  hearing  until  the  afternoon  of 
October  2.  That  afternoon  Mr.  Vemer,  who 
had  been  that  day  retained  by  plaintiff,  appeared 
on  his  behalf,  and  filed  a  return  to  tiie  order 
to  show  cause.  And  the  hearing  proceeded 
with  the  understanding  that  I  would  hear  an 
affidavit  or  statement,  and  anything  further 
which  Mr.  William  N.  Graydon,  leading  counsel 
for  plaintiff,  would  have  to  say,  on  October  8. 
The  testimony  of  Mr.  Walker,  the  clerk  of 
court,  was  taken,  and  the  matter  heard  on  that 
testimony  in  connection  with  the  record  in  the 
cause,  and  affidavit  attached  to  the  order  to 
show  cause. 

The  defendant  contended  that: 

(a)  The  affidavit  on  which  the  warrant  was 
issued,  had  not  been  filed  in  the  office  of  the 
clerk  of  court  within  48  hours,  as  required  by 
Code  Civ.  Proc  |  281;  this  being  the  irreg- 
ularity specified  in  the  affidavit  attached  to, 
and  served  with,  the  order  to  show  cause. 
Circuit  court  rule  67. 

(b)  That  the  defendant  having  appeared  and 
submitted  itself  to  the  jurisdiction,  there  was 
no  further  necessity  for  attaching  any  of  its 
property. 

The  plaintiff  contended,  at  the  hearing  on  Oc- 
tober 2,  that: 

(c)  The  affidavit  on  which  the  warrant  of 
attachment  was  issued  was  filed  on  September 
23,  1918,  the  date  of  its  issuance,  with  the 
derk  of  court,  to  whom  it  was  delivered  for 
the  purpose  of  being  kept  by  him,  and  was  so 
kept  under  his  custody  and  control. 

(d)  That  the  acceptance  of  service  and  ap- 
pearance in  the  cause  by  the  defendant  oper- 
ated as  a  waiver  of  any  and  all  irregularities 
in  the  issuance  or  procurement  of  the  warrant 
of  attachment. 

(e)  That  the  defendant  has  not  given  the 
bond  required  hj  Code  CSv.  Proc.  f  296. 

After  argument  by  counsel  representing  both 
parties  on  the  nwrits  of  the  motion,  further 
hearing  was  adjourned  until  October  3  in 
order  to  afford  an  opportunity  to  hear  from  Mr. 
Graydon.  On  October  8  Mr.  Graydon  ap- 
peared and  submitted  his  affidavit,  which  shows 
only  a  mistake  by  the  derk  in  his  testimony  as 
to  which  of  the  counsel  presented  the  papers 
in  the  attachment  proceedings  to  him,  and  fur- 
ther raised  the  objection  that  this  hearing  could 
not  proceed  under  the  order  to  show  cause,  as 
it  did  not  spedfy  the  irregularity  complained 
of  as  ground  to  vacate,  etc.,  and  because  the 
statute  required  by  the  objection  on  ground  of 
irregularity  to  be  made  by  motion  only  upon 
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four  dayc'  notice.  I  inquired  whether  he  wlehed 
a  postponement  of  the  hearing  for  four  days; 
he  replied  he  did  not,  and  inmated  I  ehould  dia- 
mdas  the  hearing  hecauae  of  the  failiire  to  giro 
four  daya'  notice  prior  to  the  hearing.  Oonnsel 
for  defendant  contended  that  Mr.  Oraydon'e  ob- 
jection  came  too  late«  The  irregularity  reUed 
on  by  defendant  aa  baaia  of  ita  motion  to  Ya- 
cate  is  specifically  stated  in  the  affidayit  at- 
tached to  and  served  with  the  order  to  show 
cause.  The  circumstances  stated  in  the  affidavit 
authorized  me  to  have  the  motion  heard  on  oi> 
der  to  show  cause  within  less  than  four  daya. 
Both  theae  objectiona  to  the  hearingt  of  the 
motion  are  overruled. 

From  the  evidence,  including  affidavits  and 
recoijd  before  me,  I  find  aa  matter  of  fact  that 
one  of  plaintiff's  attorneys  took  all  the  papers, 
summons,  complaint,  affidavit  for  attachment, 
and  warrant  of  attachment,  fastened  together, 
te  the  clerk,  who  marked  them  filed  on  Septem- 
ber 28,  the  time  he  issued  the  warrant  The. 
clerk  kept  the  undertaking  by  plaintiff  in  at- 
tachment and  immediately  turned  the  other  pa- 
pers over  to  one  of  the  plaintiff's  attorneys,  who 
had  handed  them  to  himw  The  affidavit  for  at- 
tachment waa  then  attached  to  the  warrant  of 
attachment  directed  to  the  sheriff,  and  was 
turned  over  to  the  sheriff  and  lodged  in  his 
office  on  September  23  (presumably  by  the  at- 
torney to  whom  the  cleric  gave  them)  and  left 
with  the  sheriff  in  order  that  he  might  serve 
copies,  execute  the  warrant,  and  make  return 
thereon.  The  papers  were  not  returned  to  the 
derk,  or  to  his  office,  before  September  80, 
when  the  order  to  show  cauee  was  issued. 
During  the  period  between  the  2dd,  date  of  is- 
suance, and  September  80,  all  the  papers  (ex- 
cept the  undertaking  in  attachment  which  had 
been  retained  by  tiie  derk)  were  lodged  In  the 
sheriff's  office  in  the  actual  custody  of  the  sher^ 
iff.  The  plaintiff's  attorney  who  presented  the 
papers,  including  .the  affidavit,  to  tiie  derk  nev- 
er, left  them  with  the  derk,  but  carried  and 
lodged  them  with  the  sheriff.  The  same  paper 
could  not  hp  in  both  offices,  i  e.,  of  the  sheriff 
and  of  the  derk  at  the  same  time. 

[I]  I  eondude,  aa  matter  of  law,  under  the 
cases  of  Dunton  ▼.  Harper,  64  S.  0.  838,  840, 
348,  42  a  B.  153,  Townaend  ▼.  Sparks,  60  S.  C. 
383,  27  S.  B.  801,  and  other  authoritiea  dted 
by  connael  and  the  above-atated  facta  found  by 
me,  that  the  affidavit  on  which  the  warrant  of 
attacliment  waa  issued  waa  not  filed,,  within  the 
nwaniflig  of  the  statute,  in  the  derk's  office 
within  48  hours,  the  time  required  by  law, 
siter  ita  issuance,  and  that  this  failure  to  fol- 
low the  procedure  prescribed  by  the  statute 
entitlea  the  defendant  to  vacate  and  aet  aaide 


the  warrant  of  attachment  and  the  levy  made 
>thercnn4er4 

[2, 3]  I  condude  that  the  acceptance  of  serv- 
ice of  summons  and  appearance  by  the  defend- 
ant does  not  affect  the  question  whether  or 
not  the  defendant  is  entitled  to  a  discharge  of 
the  attachment.  An  attachment  ia  a  collateral 
proceeding  (Bank  v.  Sprunt,  86  S.  C.  8,  67  S. 
B.  d55),  and  after  the  appearance  of  defendant 
the  jurisdiction  of  the  court  over  defendant 
is  independent  of  the  attachment  proceeding 
(light  V.  Isear,  28  S.  G.  440,  6  S.  B.  284). 
The  purpose  of  the  attachment  is  to  conserve 
the  property  of  the  defendant  debtor  for  even- 
tual execution  after  the  action  shall  have  pro- 
ceeded to  judgment,  unlesa  the  debtor  procures 
ita  rdease  in  the  manner  provided  by  law.  B. 
(1  L.  1.  For  this  purpose  a  plaintiff  ia  entitled 
to  attach  the  property  within  this  state  of  a 
defendant  foreign  corporation  at  any  time  dur- 
ing the  pendency  of  the  action  and  prior  to 
judgment,  notwithstanding  the  defendant  may 
have  submitted  his  person  to  the  jurisdiction 
of  the  court  by  appearance  or  answer.  Code 
Civ.  Proc.  S  296,  expressly  provides  for  motion 
after  appearance  to  vacate  the  attachment  on 
ground  of  irregularity.  The  purpose  of  the  a%* 
tachinent  bdng  collateral  to  the  question  of 
jurisdiction,  I  condude  that  the  acceptance  of 
service  of  summons  and  complaint  and  appear- 
ance by  defendant  did  not  waive  irregularities 
in  the  procurement  of' the  attachment,  or  de- 
stroy his  right  to  move  to  vacate  and  diacharge 
the  attachment  of  his  property  on  account  of 
such  irregularities  <Code  dr.  Proc  H  296, 
277),  and  that  this  motion  is  made  within  due 
time  (Bank  v.  Sprunt,  86  S.  C.  8^  67  a  B.  955). 

It  ia  therefore  ordered  that  the  warrant  of 
attacjunent  heretofore  issued  in  the  above- 
entitled  action  be,  and  ia  hereby,  aet  aside  and 
vad^ed,  and  that  the  defendant  be  discharged 
from  liability  upon  the  bond  heretofore  given 
by  it  to  procure  the  release  and  return  to  it 
the  attached  property. 

Graydon  &  Qraydon  and  7.  H.  Cooper,  all 
of  Golmnbia,  for  appellant. 
Nettles  &  Tobiasi  of  CkAniabia,  fdr  nqpond- 

ent,  ' 

GABY,  O.  J.  The  facts  are  not  reviewable 
by  this  court  For  the  i^easons  therein  stat- 
ed, the  order  of  his  honor,  the  drcoit  judges 
itf  afiSrmed« 

HYDRICTK,  WATTS,  FBASER,  and  GAGB. 
JJ.,coBeQr. 


t» 
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LEE  tt  al.  V.  BOYKIN.     (No.  10485:) 

(Sapreme  Court  of  South  Carolma.     July  26, 

1920.) 

f;  Biffs  and  notes  ^=s»242— Signers  oti  back  be^ 
fore  negotiation,  makers  and  not  inttorsers. 

Plaintiffs  and  defendant,  vrho  wrote  tbeir 
names  in  succession  on  the  hack  of  notes  before 
they  were  negotiated,  at  one  and  the  same  time, 
were  makers,  and  not  indorsers. 

2.  BiUs  and  notes  ^=»242^-Contrlhutlon  <&>.■»  1 
Signers  on  back  before  nefotlatinftheU  mak* 
ers  as  between  themsehfes,  «nd  ilaUe  to  eon* 
tribute. 
Plaintiffs  and  defendant,  who*  together  sign- 
ed notes  on  the  back  before  they  were  negoti- 
ated, being  makers  of  a  single  contract,  held 
makers  as  between  themselyes,  'and  not  techni- 
cal indorsers,  their  contract  being  single  and 
ioint;    each  party  having  a  like  obligation  to 
the  other  signers,  to  the  holder,  and  to  each 
other,  so  that  each  was  liable  to  contribute  to 
any  payment  by  the  others. 

8.  Evidenoe  ^=:»5(2)-*-(neapacl|^  of  witnesses 
a  matter,  of  common  professional  kno^jviedge. 

It  is  a  matter  of  common  professional 
knowledge  that  moat  witnesses  cannot  compre- 
hend the  difference  between  a  man's  reputation 
and  the  witnesses'  opinion  of  the  mai;. 

4.  Contribution  ^=»0(6)  —  Evidenoe  lield  to 
show  persons  who  signsd  an  buck  before  ne- 
gotiation intended  pro  rata  liability. 

Evidence  .held  to  show  that  .parties  to  suit 
for  contribution  in  signing  together  on  the  b^ck 
before  negotiation  notes  to  raise  iponey  for 
their  common  business  Enterprise  Intended  each 
to  be  liable  for  his  pro  rata  share  of  tiie  total 
amount. 

5.  Contribution  \<=?>4—Contraet  to  bo  lialile 
for  pro  rata  8ha^6  effected  by  Intention, of 
parties. 

Persons  who  signed  notes,  each  Intending  to 
become  liable  for  his  pro  rata  share  of  the 
total  amount,  an  intention  evidenced  by  the 
circumstances,  effected  such  a  contract,  apart 
from  spoken  words  expressly  to  that  effect. 

•  Appeal  from  Common  Pleas  Circuit  Court 
et  Kershaw  Co1mty^  Bmest  Moore,  Jndge. 

Action  by  J.  B.  Lee  and  Others  against  U 
W.  Boykln.  From  Judgment  for  plkintiffs, 
defendant  appeials.    Affirmed. 

Kirkland  &  Kirkland,  of  Gamdeo,  for  ap- 
pellant 

L.  W.  Perrbi,  of  &partanbi|rg»  a,nd  L.  A. 
Wittkowaky,  of  C»mden,  for  respondents. 


GAGE^  J.  The  laalntifCs  and  the  defend- 
ant wrote  their  names  in'SuccessioB  On  the 
back  of  10  notes,  and  ttie. question  at  tissue 
is  their  relationship  one  to  another  there- 
about WeF  shaU  refer  to  thenpi  as  the  s^Riers, 
for  Indorser  has  a  technical  meaning. 

The  plaintiffs  .paid  the  n^tes.  TOe  defend- 
ant refuses  to  pay,  because  his  name  was 


lirtEv.  BOYKIN  T7T 

(lOS  S.E.) 

tast  written  on  the  note;  and  he  now  refuses 
to  contribute,  to*  wliich  end  this  action  was 
brought  The  transaction  was  had  before  the 
enactment  of  the  statute  governing  negotia- 
ble instruments.  The  inaster  found  the  facts 
for  thfe  plaintiff,  but  the  law  for  the  defend- 
ant. •  The  circuit  court  concluded  the  law  for 
the  plaintiffs,  having  first  adopted  the  mas- 
ter's conclusion  of  fact  The  defendant  has 
appealed'by  14  exceptions  ?  but  the  controlling 
ones  are  directed' to  three  points:  (1)  That 
as  to  each  other  the  signers  are  indorsers  and 
not  makers;  (2)  that  the  signers;  even  if 
makers,  are  yet  Indorsers  betwixt  themselves, 
and  therefore  not  liable  to  contribute  unless 
there  was  an  agreement  aforetime  to  do  so ; 
and  (3)  that  there  is  no  proof  of  any  Such 
agreement  Th«  first  postulate  depends  on 
the  testimony  and  the  law;  the  second  is  an 
issue  of  law;  the  third  depends  'tipon  the 
testimony  and  the  law  too. 

[1]  The  master  and  the  circuit  court  both 
concluded  that  the  signers  were  makers  and 
not  indorsers.  The  testimony  sustains  that 
View.  The'  notes  were  signed  before  they 
were  floated;  the  signing  was  one  and  the 
same  transaction;  it  was  not  done  in  differ- 
ent time  and  under  different  drcumstances 
and  With  different  intent  That  constituted 
the  signers  makers  of  one  and  tb»  same  con- 
tract Johnston  v.  McDonald,  41  S.  C.  83^  >19 
S.  S.  6&.  The  later  case  of  .l^nk  v.  Tobacco 
bo.,  45  S.  C.  3.73,  28  6.*  E.  139,  is  not  t^i  the 
contrary. 

'  It  is  true  that  the  lay  witnesses  referred 
to  the  signers  as  indorsers;  but  the  word  **iji* 
dorser"  has  a  legal  and  a  grammatical  mean- 
ing; and  because  the  witnesses  characterised 
the  signing  as  an  indorsement  in  law  so  much 
did  not  make  it  so. 

,  [2]  Oath^  second  issue  the  master  thgi^ght 
that  if  the  signers  were  makers  of  a  single 
contract,  as  he  held  they  were,  then  there 
was  "no  sound  basis''  to  hold  that  as  bet^ieen 
themselves  they  were  not  makers,  but,  on  the 
contrary,  w^re  tertinlcal  indorsers.  He,  liow- 
ever,  yielded  bis  opinion  thereabout  to  that 
of  a  foreign  Jurisdiction.  Porter  v.  Huie,  94 
Ark.  833,  126  JS,  W.  1069,  28  L.  R,  A.-  (N..  S.) 
1039.  In  that' the  master  was  mistaken.  The 
case  cited  relies  upon  three  authorities,  none 
of  whidh  are  to  the  point  The  Ifeadlng  au- 
thority so  cited  is  McDonald  v.  Magnider»  3 
Pet  4Tb,  7  L.  Bd.  744,  opinion  by  Marshall, 
C.  J.  The  facts  of  t}iat  case  made  the  law 
of  it  T?he  first  indorser  there  was  suing  the 
second  indorser  for  contribution;  "no  inter- 
course had  takep  pla^  between  tjie  indorser ; 
no  contract  express  or  implied  existed  be- 
tween them ;"  there  was  therefore  no  ground 
to  hold  the  second  indorser  liable  to  the  first 
indorser.  Not  so  here;  on  the/contrary,  there 
was  a  cont];act  betwixt  all  the  signers,  so 
made,  as  we  have  held,  in  time  and  circum- 
stance as  to  constitute  -it  a  single  an^  joint 
contract;  and  it  had  then  all  the  incidents  of 
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such,  one  of  which  was  that  each  signer  had 
a  like  obligation  to  the  other  signers,  to  the 
holder,  and  to  each  other.  The  decree  of  the 
drcuif  court  thereabout  is  right 

Coming  to  the  tmrd  and  last  issue,  if  the 
signers  are  makers,  and  if  they  bear  that 
relationship  to  one  another,  then  whether 
there  was  any  contract  betwixt  them  to  oo- 
capy  that  relationship  so  as  to  contribute  to 
a  common  loss  fades  away.  But  ev^  though 
they  bear  to  each  other  the  relationship  of 
technical  indorsers,  so  that  each  is  only  liable 
in  his  turn,  yet  each  is  liable  to  the  other  so 
as  to  contribute  if  there  was  a  contract  to 
that  end.  The  master  and  the  circuit  court 
found  that  there  was  such  a  contract,  and 
that  it  was  eyidenced,  not  by  words,  but  by 
the  mute  circumstances  of  the  case.  And  so 
much  is  a  fact 

It  is  true  that  the  witnesses  made  a  poor 
out  to  prove  the  contract;  but  witnesses 
often  do  that  when  it  comes  to  proving  a  tech- 
nical point  about  which  a  layman  is  not 
versed. 

[3]  It  is  a  matter  of  common  t>rofessional 
knowledge  that  most  witnesses  cannot  com- 
prehend the  difference  betwixt  a  man's  repu- 
tation and  the  witnesses*  i^inlon  of  the  man. 
When  Mr.  Lee  was  on  the  stand  these  were 
the  questions  on  cross-examination  and  the 
answers: 

"Q.  Well,  yon  spoke  of  your  understanding 
about  these  notes  and  your  liability  on  them. 
How  did  you  arrive  at  that  understanding; 
whom  did  yon  have  that  understanding  with? 
A.  I  never  signed  a  note,  but  I  know  I  have  it 
to  pay  if  the  others  do  not  I  know  that  on 
any  paper  I  indorse.  Q.  Yon  had  no  under- 
standing of  your  liability  except  what  you  de- 
rived from  signing  them?    A.  That  was  all." 

Mr.  McKissick  testified  thus  on  the  same 
issue: 

"Q.  Mr.  McKissick,  was  there  any  special 
personal  agreement  between  the  indorsers  of 
these  notes  that  you  are  aware  of  in  regard  to 
the  payment  of  these  notes?  A.  I  realized 
when  I  indorsed  those  notes  that  I  was  liable 
for  my  proportionate  part  of  those  notes. 

''Q.  But  you  did  not  do  that  under  any  par- 
ticular, specific  agreement?  A.  Not  that  I 
know  of. 

*'Q.  Did  yon  have  an  understanding  that  you 
would  be  liable  in  proportion  to  the  amount  of 
stock  you  held  in  the  company?  A.  No,  sir; 
I  was  a  small  stockholder,  but  when  I  signed 
the  note  I  found  that  I  was  obligated  to  the 
extent  of  any  other  signers/' 


ff 


Mr.  White  testified  about  the  same  matter 
as  follows: 


<«i 


'I  considered  my  liability  on  these  notes  to 
b^  my  pro  rata..  I  expected  to  pay  my  part  if 
demanded  by  the  company  or  the  holders.  I 
have  no  recollection  of  any  discussion  among 
the  signers  of  these  notes  as  to  what  part  each 
should  pay  when  the  notes  matured.    No  un- 


derstanding that  one  should  be  liable  more  than 
another.  No  understanding  as  to  the  way  the 
names  appeared  on  the  note." 

Mr.  Smith  testified: 

"Q.  Was  there  any  positive  actual  agreement 
between  him  (Mr.  Boy  kin)  and  the  other  par- 
ties as  to  what  the  liability  of  each  would  be? 
A.  We  had  several  meetings,  and  discussed  the 
matter  generally  that  we  had  these  notes,  and 
we  came  to  the  conclusion  that  we  had  better 
settle  up  and  relieve  the  company  of  that  mudi 
indebtedness,  and  for  that  reason  we  just  paid 
up,  and  when  we  went  to  pay  up  we  found  Mr. 
Boykin  would  not  pay  his  part" 

So  that  literally  these  laymen  were  unable 
to  testify  about  a  "special  personal  agree- 
ment," and  a  "positive  actual  agreement" 
when  they  were  asked  about  those  relation- 
ships. But  they  did  testify  that  they  thought 
"each  signer  would  pay  his  pro  rata  part** 
and  "there  was  no  understanding  that  one 
would  be  liable  more  than  another,"  and 
"when  I  signed  the  note  I  found  that  I  was 
obligated  to  the  extent  of  dny  other  signer," 
and  "I  considered  my  liability  on  these  notes 
to  be  my  pro  rata." 

[4,  6]  Another  controlling  circumstance  of 
the  case  is  this:  These  seven  gentlemen 
signed  the  notes  to  get  money  to  promote 
their  common  enterprise;  the  admitted  un- 
derstanding of  all  of  them  save  Boykin  was 
that  each  man  should  be  liable  for  his  one- 
seventh  of  the  fund  so  raised;  that  was  the 
sense  of  the  matter,  and  Boykin  must  have 
been  of  the  same  mind;  his  name  only  hap- 
pened to  be  last  on  the  paper  because  he  was 
not  on  the  spot  to  sign.  It  is  unreasonable  to 
conclude  that  the  signers  Intended  that  the 
first  signer  should  be  liable  for  the  whole 
debt  which  was  created  for  the  benefit  of 
himself  and  six  others.  Three  other  gentle- 
men, alike  interested  in  the  enterprise,  but 
perhaps  with  more  money  in  hand,  paid  at 
the  outstart  their  pro  rata  in  cash  in  the 
place  of  signing  a  note.  That  is  a  circum- 
stance which  points  to  the  real  character  of 
the  transaction.  It  is  morally  certain  that 
Boykin  knew  of  this. exception,  and  that  he 
understood  the  whole  transaction  to  be  as  we 
have  stated  it  to  be.  Therefore,  while  not 
a  word  rtiay  have  been  spoken  by  the  signers 
to  Indicate  what  the  liability  of  each  one 
should  be  at  the  wind-up,  yet  the  circum- 
stances of  the  case  indicate  as  certainly  afl 
words  could  do  that  which  the  signers  in- 
tended thereabout;  and  that  constitutes  a 
contract 

The  other  issues  are  minor,  and  are  drawn 
into  these  which  we  have  decided. 

The' judgment  is  affirmed. 

QARY,  G.  J.,  and  WATTS  and  FRA9BB, 
JJ.,  concur. 
HYDRICE,  J.,  disqualified. 
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CLARY  V.  BONNETT  et  al.    (No.  10469.) 


( Supreme  Court  of  South  Carolina.    Julj  26, 

1920.) 

1.  PuMlo  rands  ^=s>f69— Title  of  holder  nader 
prior  grant  from  etate  prevaila. 

Title  of  a  succeBSc^r  of  prior  grantee  from 
the  state  must  proTail  as  against  title  of  the 
successor  of  a  subsequent  grantee  from  the 
state,  unless  the  parties  holding  under  the 
aubsequent  grant  acquired  title  by  adverse  pos- 
seasion. 

2.  Trial  «=s>252(5)— Faete  held  Inauflleliiit  to 
Justify  oliarge  •■  relation  of  landlord  and 
tenant 

Where  plaintiff  would  not  agree  to  pay  de- 
fendants rent  for  a  disputed  strip,  and  because 
he  would  not  they  undertook  to  take  posses- 
sion of  the  land  and  to  commit  the  trespass  for 
which  plaintiff  brought  action,  the  refusal  of 
defendants'  requested  charge  that  a  tenant  can- 
not dispute  the  title  of  hii  landlord  was  proper; 
the  evidence  that  the  relation  of  landlord  and 
tenant  existed  between  plaintiff  and  defendants 
being  insufficient. 

3.  Deeds  ^=»tl8~Plats  and  grants  of  adjacent 
land  admissible  in  determining  desorlptlen. 

In  an  action  of  trespass  to  try  title,  grants 
and  plata  of  adjacent  land  were  admissible  aa 
aiding  in  identifsrmg  and  locating  the  land. 

4.  Evidence  <@=:»I78(4)— Copleif  of  grants  from 
state  admissible,  where  there  was  evidenoe  of 
loss  of  originals. 

Copies  of  grants  from  the  state  to  the 
predecessors  of  plaintiff  and  defendants  in  an 
action  of  trespass  to  try  title  were  admissible, 
where  there  was  sufficient  evidence  ol  the  loss, 
or  destruction  of  the  originals. 

5.  Appeal  and  error  ^==>  1 067— Failure  to  give 
request  held  harmless  to  ^efendaata. 

In  trespass  to  try  title,  where  the  giving 
of  defendants'  requested  charge  correctly  stat- 
ing the  general  rule  aa  U>  the  relative  impor- 
tance of '  natural  objects,  identification  marks 
etc.,  in  locating  a  disputed  boundary,  would 
not  have  aided  the  jury  in  deciding  the  issue 
which  of  two  lines  plainly  marked  on  the 
ground  should  control,  the  failure  to  give,  it 
was  not  prejudicial  to  defendants. 

6.  Adverse  possession  ^=»  1 04— Paper  title  and 
possession  raise  presumption  of  grant  from 
state. 

If  a  claimant  of  land  in  trespass  to  try  ti- 
tle proves  a  paper  title  and  20  years'  adverse 
possession  thereunder,  he  has  proved  enough 
to  raise  the  presumption  of  a  grant  from  the 
state. 

7.  Appeal  and  error  ^==>I064(1)— Charge  on 
title  by  adverse  possession  held  net  preju- 
dicial In  trespass  to  try  title. 

In  an  action  of  trespass  to  try  title  be* 
tween  parties  each  claiming  under  a  grant  from 
the  state,  charge  as  to  the  ways  in  which  a 
party  might  prove  title  in  himself,  first,  by  trac- 
ing his  title  back  to  grant  from  the  state,  and, 
second,  by  paper  title  and  adverse  possession 
for  20  years,  presuming  a  grant,  held  not  prej- 
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udidal  to  either  party,  particularly  in  Tiew  of 
undisputed  evidence  aa  to  possession  of  the 
land. 


8.  Adverse  possession  ^=s>  100(1)— No  constrnc- 
tlve  possession  without  actual  possession. 

There  can  be  no  constructive  adverse  pos- 
session of  land  against  the  owner,  where  there 
has  been  no  actual  possession  which  he  could 
treat  aa  a  trespass  and  bring  action  for. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Aiken  County ;  Edward  Mclver,  Judge. 

Action  of  trespass  to  try  title  by  William 
Clary  against  C  C.  Bonnett  and  U  P.  Bon- 
nett  From  a  judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

J.  B.  Salley,  of  Aiken,  for  appellants. 
Sawyer  &  Gyles  and  R.  L.  Gunter,  all  of 
Aiken,  for  respqudent 

HXDRICK,  J.  This  is  an  action  of  tres- 
pass to  try  title  to  3.6  acres  of  land.  De- 
fendant C.  C.  Bonnett  disclaimed  any  inter- 
est, and  justified  his  trespass  under  the 
claim  of  his  codefendant.  Plaintiff  and  L.  P. 
Bonnett  both  claimed  the  land  in  dispute 
under  paper  title  and  by  adverse  possession. 
The  jury  found  for  plaintiff. 

The  parties  own  adjacent  tracts,  and  the 
issue  was:  Which  of  two  marked  lines  on 
the  ground  Is  the  true  'boundary  between 
them?  The  existence  of  the  two  lines  was 
explained  by  Mr.  Norris,  one  of  the  court 
surveyors,  in  this  way:  In  18Q5  the  state 
granted  to  James  Hughes  a  tract  of  963 
acres.  The  eastern  boundary  of  this  grant 
was  a  nortli  and  south  line,  which  was 
marked  on  the  ground  at  the  date  of  the  sur- 
vey. In  1836  the  state  granted  to  Jonathan 
Foutz  a  tract  of  1,877  acres,  part  of  which 
was  east  of  and  adjacent  to  the  tract  previ- 
ously granted  to  Hughes,  which,  in  the  mean- 
time, had  come  to  be  known  as  the  "lands  of 
Staley,"  and  these  lands  were  put  down  on 
the  Foutz  plat  as  the  western  boundary  of 
the  grant  to  Foutz,  along  a  north  and  south 
line. 

Mr.  Norris  thinks,  and  his  opinion  appears 
to  be  in  accord  with  the  evidence,  that  in 
locating  the  Foutz  grant  the  surveyor,  did 
not  find  and  follow  the  line  of  the  older 
grant  to  Hughes,  as  he  should  have  done 
(Atkinson  v.  Anderson,  3  McCord,  223),  but 
began  at  a  comer  or  station  on  that  line 
and  followed  the  course  indicated  by  his 
compass,  without  making  proper  allowance 
for  the  variation  of  the  magnetic  needle.  In 
consequence  of  which  he  ran  and  marked  a 
new  line,  which  gradually  diverged  to  the 
west  from  the  Hughes  line,  and  caused  the 
Foutz  grant  to  overlap  the  Hughes  grant 

[1]  The  land  in  dispute  lies  between  these 
two  lines.  Plaintiff's  'tract  Is  a  part  of  the 
Staley  lands,  which  were  part  of  the  tract 
granted  to  Hughes,  and  plaintiff  claims  to 
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tbe  line  of  that  grant  Defendant's  tract 
Is  a  part  of  the  Foutz  grant,  and  he  daima 
to  the  line  of  that  grant  It  follows  as  mat- 
ter o3f  law  that,  as  the  Hughes  grant  is  the 
older,  plaintiff's  title  must  prevail  (Alston 
T.  Collins,  2  Speer,  450),  unless  defendant, 
or  his  predecessors,  acquired  title  to  the 
land  in  dispute  by  adverse  possession,  for 
there  is  no  evidence  or  suggestion  that  he 
or  they  acquired  it  in  any  other  way. 

Previous  to  plaintiirs  acquisition  6f  title 
to  the  tract  owned  by  him,  there  had  been 
no  clearing  of  the  land  between  the  two 
lines,  or  up  to  either  of  them,  except  at  the 
northern  end,  where  Yianna  Staley  had 
cleared  and  cultivated  the  land  up  to  the 
Hughes  line  for  a  time  beyond  the  memory 
of  the  oldest  witnesses.  There  was  tes- 
timony that  one  of  the  corners  of  the  Foutz 
grant  was  found  in  her  field;  but  it  does 
not  appear  whether  it  was  put  there  before 
or  after  she  cleared  the  land. 

Plaintiff  took  possession  of  his  tra<;t  about 
1900.  He  began  to  clear  at  the  southeast 
comer  of  the  tract,  and  cleared  up  to  the 
F6utz  line  for  about  half  the  distance  across 
the  tract,  until  he  came  to  a  public  road 
that  runs  through  the  tract,  and  north  of 
that  road  he  cleared  up  to  the  line  of  the 
Hughes  grant,  so  as  to  make  his  clearing 
conform  to  that  of  Vianna  Staley,  and  h%» 
has  cultivated  the  land  up  to  that  line  with- 
out interruption  from  the  date  of  his  clear- 
ing it,  which  was  about  1902,  until  the  pres- 
ent time.  About  1912'  a  surveyor  was  em- 
ployed to  subdivide,  for  the  purpose  of  par- 
tition, a  tract  known  as  the  Posey  tract, 
which  was  part  of  the  Foutz  grant,  and  In 
following  the  line  of  that  grant  it  was  dis- 
covered that  plaintiff  had  cleared  and  was 
cultivating  the  land  east  of  the  Foutz  line, 
as  above  indicated.  Thereupon  this  dispute' 
arose. 

Defendant  tried  to  get  plaintiff  to  agree 
to  the  Foutz  line  and  to  pay  rent  for  so 
much  of  the  land  in  dispute  as  ^  he  had 
been  cultivating,  but  he  refused  to  do  so^ 
claiming  that  the  land  was  his.  In  1913, 
and  also  in  1914,  in'  settling  with  plaintiff 
for  some  ginning  and  sawing  for  which  they 
owed'  him,  defendants  deducted  $1.50  or  $2.50 
from  what  they  owed  him,  as  ren,t  for  the 
land.  Both  admitted,,  however,  that  he  never 
agreed  to  pay  rent  for  the  land,  and  that  in 
both  instances  the  deductions  were  made 
without  his  consent  After  he  had  stead- 
fastly refused  to  pay  rent,  one  of  the  defend- 
ants plow.ed  up  some  oats  that  he  had 
planted  «n  the  land,  whereupon  plaintiff 
brought  this  action  for  damages  for  the  tres- 
pass. .  , 

[2]  The  foregoing  testimony  with  refer- 
ence to  the.  payment  of-  rent  is  stated  be- 
cause, based  upon  it,  defendants  preferred, 
a  request  to  charge  to.  the.  effect  that  a  ten- 
ant cannot  dispute  the  title  of  his  landlord. 


etc,  and  the  refusal  of  that  request  is  made 
a  ground  of  appeal.  We  need  only  say  the 
testimony  is  not  sufficient  to  warrant  the  in- 
ference that  tb^  relation  of  landlord  and 
tenant  existed  between  these  parties.  That 
relation  arises  out  of  contract,  express  or 
Implied,  and  both  defendants  admit  that 
plaintiff  would  not  agree  to  pay  rent,  and 
because  he  would  not  they  undertook  to 
take  possession  of  the  land,  and  committed 
the  trespass  for  which  this  action  was 
brought   The  request  was  properly  refused. 

[3, 4]  Error  is  assigned  in  admitting  in  evl- 
dencet  certified  copies  of  certain  grants  and 
plats,  particularly  the  Hughes  and  Foutz 
grants  and  plats  thereto  attached:  the 
grounds  of  objection  thereto  being:  (1)  Be- 
cause the  loss  or  destruction  of  the  originals 
was  not  sufficiently  proved  to  warrant  the 
admission  of  copies;  (2)  because  it  was  not 
shown  that  they  covered  the  land  in  dispute ; 
and  (3)  because  there  was  no  evidence  that 
the  parties  traced  thelx  titles  to  said  grants. 
Tbe  grants  and  plats  (other  than  those  to 
Hughes  and  Foutz)  were  objected  to  as  ir- 
relevant, but  they  were  proi>erly  admitted 
because^  beingj  grants  of  adjacent  lands,  they 
aided  the  surveyors  in  identifying  and  locat- 
ing the  lands  covered  by  the  Hughes  and 
Foutz  grants;  and  the  objections  to  the  C(^ 
ies  of  the  Hughes  and  Foutz  grants  were 
properly  overruled,  because  there  was  suffi- 
cient evidence  of  the  loss  or  destruction  of 
the  originals  to  admit  the  copies.  Holmes 
V.  Roch^  2  Bay,  487;  Turner  v.  Moore,  1 
Brer.  236L  There  was  ample  testimony  that 
both  the  grants  named  covered  the  isind  in 
dispute,  and  that  plaintiff  and  defendant  re- 
spectively traced  their  title  to  ^id  grants. 

[6]  Appellants  presented  a  request  to 
charge  whi^  correctly  stated  the  general 
rule'  as  to  the  relative  Importance  of  natural 
objects,  artificial  marks,  adjacent  bound- 
aries, and  courses  and  distances  In  locating 
disputed  boundaries.  The  court  did  not  re 
fuse  the  request,  but  stated  that  defendants* 
requests  were  all  correct,  but  that  he  pre- 
ferred to  charge  the  law  applicable  to  the 
case  in  his  own  way  and  in  his  own  lan- 
guage. Appellants  complain  because  the  gen- 
eral charge  did  not  cover  the  rules  contained 
in  their  request,  and  that  is  .true;  but  the 
rule  referred  to  was  hardly  applicable  in 
this  case,  and  because  there  was  really  no 
difficulty  or  dispute  about  the  location  of  ei- 
ther of  the  two  lines.  Both  appear  to  have 
been  plainly  marked  on  the  ground,  and  the 
real  issue  was  as  to  which  of  them  should 
control.  The  giving  o^  the  request  could 
not  have  aided  the  jury  in  deciding  that  is- 
sue; hence  the  failure  to  give  it  was  not 
prejudicial. 

[61  The  last  excep<lion  assigns  error  in  the 
charge  as  to  one  of  the  ways  in  which  a  par- 
ty may  prove  title  to  land.  After  telling  the 
Jury  that  plaintilf  must  recover.  If  at  all. 
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upon  the  weakness  of  that  of  defendants,  and 
that  the  harden  was  iipon  plaintiff  to  prove 
title  In  himself  by  the  greater  weight  of  evi- 
dence! the  court  proceeded  to  state  the  dUEeiv 
ent  ways  in  which  a  party  might  prove  title 
in  himself;  and  the  first  was  by  tracing  his 
title  back  to  a  grant  from  the  state,  and  the 
second  was  b^  showing  a  paper  title  and  ad« 
verse  possession  under  it  for  20  years,  which 
would  presume  a  grant  from  the  state.  The 
appellants  say  this  was  error,  because  it  is 
not  necessary  to  prove  a  pap^  title  at  all, 
in  order  that  20  years*  adverse  possession 
may  give  rise  to  the  presumption  of  a  grant. 
On  reading  the  charge,  it  appears  that  the 
court  had  in  mind  the  rule  as  to  proof  of 
color  of  title  and  possession  thereunder  as 
being  sufficient  to  raise  the  presumption  of 
a  grant  While  the  law  with  respect  to  that 
mode  of  acquiring  tlUe  was  not  stated  as 
fully  or  as  accurately  as  it  might  have  been, 
there  was  no  error  in'  the  statement  made, 
because  it  cannot  be  disputed  that,  if  one 
proves  a  paper  title  and  20  years'  adverse 
IKWsession  thereunder,  he  has  proved  enough 
to  raise  the  presumption  ct  a  grant  from 
the  state.  But  even  if  we  should  concede 
that  the  charge  was  erroneous,  in  not  being 
•fdU  enough  along  that  line,  the  mror  was 
more  pi^judidai  to  the  plaintiff  than  it  could 
have  been  to'  defendants. 

[7,8]  But,  considering  the  charge  as  a 
whole,  it  was  not  prejudicial  to  either  side, 
especially  tn  view  of  the  undisputed  evidence 
as  to  the  possession  of  the  land  in  dispute. 
There  was  no  evidence  that  defendants  or 
their  predecessors  in  title  ever  had  actual 
possession  of  the  land  in  dispute,  or  any  part 
of  it.  The  same  may  be  said  as  to  the  pos- 
session of  plaintiff  and  his  predecessors,  ex- 
cept as  to  that  part  between  the  lines  north 
of  the  road  that  ran  through  plaintiff's  tract, 
of  which  he  has  had  actual  possession  since 
1902.  With  that  exception,'  the  only  posses- 
sion which  either  party,  or  his  predecessors, 
has  had  of  the  land  in  dispute,  has  been  that 
constructive  possession  which  extends  to  the 
limit  of  their  respective  color  of  title;  and 
there  can  be  no  constructive  adverse  posses* 
sion  of  land  against  the  owner,  where  there 
has  been  no  actual  possession  which  he  could 
treat  as  a  trespass  and  bring  an  action  for. 
Tumipseed  v.  Busby,  1  McCJord,  280;  Steed- 
man  V.  HiUiard,  8  Rich.  101 ;  Love  v.  Turner, 
71  S.  C.  822,  51  S.  B.  101.  There  is  not  a 
particle  of  evidence  that  defendants,  or  their 
predecessors,  ever  committed  any  trespass 
on  the  land  in  dispute  tor  which  an  action 
could  have  been  brought  prior  to  the  tres- 
pass for  which  this  action  was  brought. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FBASSR,  and 
GAQE,.  JJ.,  concur*  . .  ^ 
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MARLBORO    COTTON   MILLS   V.   0*NEAU 

(No.  I04S6.) 

(Supreme  Court  of  South  Carolina.    July  26, 

1920.) 


1.  Appeal  and  error  ^8»I05  —  Dismissal  asd 
nonsuit  ^=944  —  Nonssit,  IssvllaMs  oonte- 
queoce  ef  advsrse  miing,  invotustary  and  ap* 
pealahls. 

Where  nonsuit  was  the  Inevitable  conse- 
quence of  ruling  adverse  to  plaintiff's  conten- 
tion that  the  execution  of  the  contract  sued  on 
was  admitted  by  defendaQt's  answer,  it  was  in- 
voluntary, and  plaintiff  can  appeal  therefrom. 

2.  Sales  c?9412-^BSwer  did  not  put  In  issue 
sxecutlDD  of  contract. 

In  an  action  for  breach  of  contract  for 
sale  of  cotton  for  future  delivery,  answer  ad- 
mitting execution  of  a  contract  of  similar  na- 
ture and  tenor  to  the  copy  attached  to  the  com- 
plaint, Questionins  only  whether  the  copy  at-r 
tached  was  correct,  held  not  to  pnt  in  issue  the 
execution  of  the  xsontract,  but  merely  the  cor* 
rectness  of  the  copy. 

3.  Pfeadfng  ^=s>34(  I )— Construction  of  answer 
by  parties  controls. 

In  an  action  for  breach  of  Contract  for  sale 
of  cotton  for  future  delivery,  where  both  par- 
ties construed  the  answier  on  trial  as  intended 
to  raise  the  issue  of  execution  of  the  contract, 
the  trial  court  did  not  err  in  requiring  plain- 
tiff to  prove  it. 

4.  Frauds,  statute  of  ^=»t38'(3)— Parol  testi- 
mony admissible  to  prove  aathority  of  agent 
to  siga  oeiitraot. 

In  an  aiftion  for  breach  of  contract  for  sale 
of  cotton  for  future  delivery,  parol  testimony 
was  admissible  to  prove  that  the  agent  who 
signed  the  contract  bad  authority  to  sign  the 
name  of  his  principal,  plaintilf's  assignor,  to 
the  contract,  required  by  the  statute  of  frauds 
to  be  in  writing. 

5.  Frauds,  statute  of  «s»l58(3)— Parol  testi- 
mony admissible  to  show  authority  of  agent 
who  executed  oontraot  for  future  delivery  of 
cotton. 

Civ.  Ck>de  1912,  {  3421,  making  contracts 
for  the  future  delivery  of  cotton,  etc.,  void  un- 
less both  parties  bona  fide  intend  a  delivery, 
does  not  render  inadmissible  parol  testimony 
that  the  contract  for  sale  of  cotton  for  future 
delivery  involved  in  litigation  was  executed  by 
plaintiff's  assignor  through  an  agent  who  was 
authorized. 

Appeal  from  (^mmon  Pleas  (^rcuit  Court 
of  Marlboro  County;  Ernest  Moore,  Judge. 

Axrtioo  by  the  Marlboro  Cotton  Mills  agalxist 
J.  R.  O'NeaL  E^om  a  jud^qnent  of  nonsuit, 
plaintiff  appeals.  .Beversed. 

McC^dll  Ss  Stevenson,  of  BennettsviUe,  for 
:tppellant. 

Townsend  'dt  Rogers,  of  BennettsviUe,  for 
i-espondenti-    '  ' '     • 

HYDRICE,  J.  This  is  an  action  for  dan>* 
rgies.£or  breach  of  a.:«M3|tract  for  the  sale 
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of  cottcm  for  fature  delivery.  Plaintiff  al- 
lies that  on  March  2,  1916,  defendant  and 
G.  B.  Exum  entered  into  a  contract  in  writing, 
whereby  defendant  agreed  to  sell  Exum  60 
bales  of  cotton,  to  be  delivered  on  or  before 
November  1,  1916,  at  10^  cents  per  pound; 
that  Exum  assigned  the  contract  to  plaintiff 
for  value  a  few  days  after  its  execution; 
that  plaintiff  duly  notified  defendant  of  the 
assignment,  and  that  plaintiff  would  receive 
and  pay  for  the  cotton,  and  expected  defend- 
ant to  deliver  it  according  to  the  contract; 
that  it  was  the  bona  fide  intention  of  Exum 
and  defendant,  at  the  time  of  making  the 
contract,  to  receive  and  deliver  the  cotton 
in  kind,  and  plaintiff  had  the  like  intention 
when  it  took  the  assignment  of  the  contract. 
An  alleged  copy  of  the  contract  wa?  attached 
to  the  complaint  as  an  exhibit. 

In  his  answer  defendant  denies  "each  and 
every  allegation  of  the  complaint  not  herein 
admitted."  He  then  admits  "so  much  of 
paragraph  2  as  alleges  that  defendant,  and 
C.  E.  Exum  entered  into  a  contract  of  similar 
nature  and  tenor  to  the  copy  attached  to  the 
complaint,  but  he  does  not  know  whether 
said  copy  is  a  true  and  correct  copy  or  not." 
He  then  goes  on  to  set  forth  other  defenses 
which  need  not  be  stated. 

At  the  trial  plaintiff  put  up  O.  A.  Easter- 
ling,  the  witness  to  the  contract,  to  prove 
its  execution.  Easterling  had  been  an  em- 
ploye—perhaps a  clerk — ^in  the  office  of  Exum, 
who  was  a  cotton  buyer.  .  On  his  examina- 
tion, he  said  that  Exum  did  not  the  sign  the 
contract  with  his  own  hand,  but  that  he 
(Easterling)  signed  Bxum's  name  to  it:  Plain- 
tiff then  offered  to  prove  by  ESasterling,  and 
also  by  Exum,  that  Easterling  had  author- 
ity to  sign  Exum's  name  to  the  contract 
But  the  court  excluded  the  testimony,  hold- 
ing that,  where  the  law  requires  a  contract 
to  be  in  writing,  the  authority  of  an  agent  to 
execute  it  must  also  be  in  writing.  Plaintiff 
then  took  the  position  that  the  execution  of 
the  contract  was  admitted  by  defendant's  an- 
swer; but  the  court  ruled  otherwise,  and,  in 
these  circumstances,  plaintiff  asked  to  be 
allowed  to  take  a  nonsuit,  which  was  ordered, 
and  plaintiff  appealed. 

[1]  Defendant  moved  this  court  to  dis- 
miss the  appeal,  on  the  ground  that  a  party 
cannot  appeal  from  an  order  granted  on  his 
own  motion.  The  motion  was  refused,  on 
the  ground  that  the  nonsuit,  although  asked 
for  by  plaintiff,  was  not  voluntary  In  the 
sense  in  which  that  word  is  used,  when  it 
is  said  that  a  voluntary  order  of  nonsuit  is 
not  appealable.  A  nonsuit  was  the  inevitable 
consequence  of  a  ruling  adverse  to  plaintiff's 
contention,  and  by  that  circumstance  it  was 
made  involuntary.  American  Publishing  Co. 
V.  Gibbes,  59  S.  G.  216,  37  S.  E.  7^;  Phos- 
phate Co.  V.  Arthurs,  97  ».  G.  368,  81  S.  B. 
663. 

[2]  The  answer  is  hardly  sufficient  to  put 
in  issue  the  execution  of  the  contract.    It 


r  admits  the  exeootlon  of  a  contract  "of  similar 
nature  and  tenor  to  the  copy  attached  to 
the  complaint,'*  and  questions  only  wheth^ 
the  copy  attached  is  correct.  There  was  no 
intimation  or  suggestion  tliat  more  than  <me 
contract  between  these-  parties  had  been  ex- 
ecuted; hence,  fairly  construed,  the  answer 
did  not  put  in  issue  the  execution  of  the  con- 
tract, but  merely  the  correctness  of  the  copy 
attached  to  the  complaint,  which  could  be  de- 
termined by  comparison  with  the  original. 

[3]  But,  although  we  think  that,  on  proper 
construction  of  the  answer,  it  did  not  put  In 
issue  the  execution  of  the  contract,  we  are  not 
prepared  to  hold  that  his  honor  erred  in  re- 
quiring plaintiff  to  prove  it,  because  it  is  ap- 
parent from  the  record,  showing  what  took 
place  at  the  trial,  that  both  parties  construed 
the  answer  as  intending  to  raise  that  Issue. 
Plaintiff's  attorney  evidently  so  construed  it, 
because  he  came  to  trial  prepared  to  prove 
the  fact,  and  actually  undertook  to  do  so; 
and  it  was  not  until  he  had  failed  to  do  so 
on  account  of  the  exclusion  of  the  testimony 
offered,  that  he  fell  back  on  the  position  that 
the  fact  had  been  admitted.  It  is  ^equally 
clear,  from  the  statements  made  by  defend- 
ant's attorney  at  the  trial,  that  he,  too,  con- 
strued the  answer  as  being  sufficient  to  raise 
that  Issue.  Consequently,  even  if  the  court, 
had  construed  the  answer  (as  we  do)  as  be- 
ing insufficient  for  that  purpose^,  .under  the 
circumstances,  it  would  have  allowed  defend- 
ant to  amend  his  answer,  so  as  to  make  the 
issue,  as  it  clearly  appeared  that  plaintiff 
would  not  have  been  taken  by  surprise,  seeing 
that  it  expected  and  came  prepared  to  meet 
that  issue.  It  follows  that  appellant  can 
gain  nothing  on  account  of  the  ruling  com- 
plained of. 

[4]  But  there  was  prejudicial  error  in  ex- 
cluding parol  testimony  to  prove  that  Easter- 
ling had  authority  to  sign  Exum's  name  to 
the  contract  In  some  Jurisdictions  the  rule 
is  as  stated  by  his  honor;  but  we  are  in- 
formed by  text-book  authorities  that,  in  most 
of  those  states,  the  statute  of  frauds  express- 
ly requires  that  such,  contracts  be  signed  by 
the  party  to  be  charged,  or  by  his  agent  there- 
unto lawfully  authorized  in  writing,  and, 
unless  the  statute  does  so  require,  the  courts 
generally  hold  verbal  authority  sufilclent  20 
Cyc.  276.  The  rule  Is  thus  stated  in  2  C. 
J.  450: 

''It  is  generally  held  that  oral  authority  is 
sufficient  to  enable  an  agent  to  execute  a  writ- 
ten contract  or  memorandum,  as  required  by  the 
statute  of  frauds  for  the  sale  or  purchase  of 
personal  property." 

[S]  It  has  been  suggested  that,  as  the  stat- 
ute against  gambling  contracts  (section  3421, 
vol.  1,  Civil  Code)  makes  contracts  for  fu- 
ture delivery  of  certain  commodities  (in- 
cluding cotton)  void,  unless  It  Is  bona  fide  in- 
tention of  both  parties  thereto,  at  the  time 
of  the  making  thereof,  that  the  commodity 
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contracted  for  shall  actiuUy  be  delivered  and 
recelyed  fn  kind,  at  the  future  time  there- 
in specified,  snch  contracts  cannot  be  execut- 
ed by  an  agent,  unless  the  principal  be  pres- 
ent at  the  time  of  thie  making  thereof,  because 
the  principal  must  ha^e  the  requisite  inten- 
tion at  that  time;  and  in  this  case  there 
was  no  testimony  tending  to  prove  that  Extnn 
was  present  when  Easterling  signed  his  name 
to  the  contract,  or,  indeed,  that'Exiim  even 
knew  of  the  making-  of  the  contract  until 
afterwards. 

The  answer  to  this  is  twofold:  In  the 
first  place,  the  court  excluded  all  parol  tes- 
timony tending  to  prove  the  execution  of 
the  contract,  or  thp  circumstances  of  its  ex- 
ecution, holding  that  Easterling's  authority 
could  be  shown  only  by  writing.  If  the  tes- 
timony offered  had  been  admitted,  it  might  be 
shown  that  Exum  was  actually  present  and 
Erected  Easterling  to  sign  his  name  to  the 
contract.  In  the  second  place,  we  are  not 
Impressed  with  the  view  that  the  actual 
presence  of  the  principal  at  the  moment  of 
making  or  executing  the  contract  is  necessary 
to  the  existence  of  the  required  intention. 
That  construction  of  the  statute  Is  too  nar- 
row. Let  us  illustrate:  Suppose  Exum  had 
met  defendant  on  the  street,  and  they  had 
agreed  upon  all  the  terms,  of  the  contract, 
t>oth  having  the  required  intention,  and  then 
Exum  had  sent  defendant  to  his  office  to  have 
the  contract  reduced  to  writing  and  execut- 
ed; we  see  no  reason  why  such  a  contract 
would  not  be  valid.  We  do  not  mean  to  re- 
strict the  validity  of  such  contracts  to  the 
precise  circumstances  stated,'  for  we  see  no 
reason  why  the  required  intention  may  not 
exist  in  various  other  circumstances  which 
may  arise  or  be  suggested.  Such  contracts 
are  frequently  made  where  btiyer  and  seller 
reside  in  different  states,  and  they  are  fre- 
quently made  through  the  agency  of  brokers ; 
and  yet  the  bona  fide  Intention  to  receive  and 
deliver  the  goods  in  kind  may  exist,  although 
the  parties  are  widely  separated,  and  contract 
through  an  intermediary. 

It  is  clear,  therefore,  that  testimony  tend- 
ing to  prove  merely  the  execution  of  the 
contract  does  not  touch  the  issue  as  to  the 
intention  of  the  parties  as  to  the  actual  de- 
livery and  acceptance  of  the  goods  contracted 
fcHT,  which  is  made  by  the  statute  a  prerequi- 
eite  to  its  validity,  because  the  required  in- 
tention may  exist,  even  though  one  or  both  of 
the  parties  execute  the  contract  by  an  agent, 
and  it  may  not  exist  when  both  execute  it 
in  person.  If  it  does  exist  at  the  time  of 
making  the  contract,  the  statute  is  satisfied, 
and  whether  it  does  or  not  is  a  question  of 
fact  for  a  jury  to  decide  upon  all  the  evi- 
-dence. 

Judgment  reversed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
OAGB,  JJ.,  concur. 


J.  L.  MOTT  IRON  WORKS  v.  KAISER  CO. 
et  al.    (No.  10413.) 

(Supreme  Oourt  of  South  Carolina*    Jane  28, 

1920.) 

1.  Corperatieas  «=»448 (2)— Corporation  hold 
to  have  adoptod  a  eontraot  made  by  Its  prod- 
ooosoor. 

Where  a  corporation  sacceedlBg  a  firm  con- 
ducted correspondence  in  part  on  the  firm  let- 
ter heads,  and  performed  the  only  contract 
made  by  the  firm  with  another,  it  will  be  deem- 
ed to  have  adopted  the  contract  and  to  be 
bound. 

2.  Evidenoo  (&=»3 1 8  (3)— Notations  on  reeord 
kept  by  freight  agent  In  eourso  of  business  ad- 
missible desptte  hearsay  rule. 

In  an  action  for  the  purchase  price  of  ma- 
terials, where  defendant  set  up  plaintiff's  delay 
in  delivery,  a  record  kept  by  the  freight  agent 
at  the  point  of  delivery,  showing  that  shipments 
had  lain  in  the  railroad  oflSce  for  considerable 
periods,  and  that  defendant  in  several  cases 
paid  demurrage,  is  admissible,  despite  the  hear- 
say rule. 

3.  Evidenoo  ^=»375— One  familiar  with  hand- 
writing may  testify  thereto  to  render  record 
admissible. 

Where  the  clerk  who  kept  the  record  in  a 
freight  office,  showing  that  defendant  failed  to 
promptly  remove  shipments,  was  absent,  anoth- 
er clerk,  famfliar  with  his  handwriting,  may  tes- 
tify as  to  the  genuineness  of  the  notations,  for 
the  purpose  of  rendering  the  record  admissible. 

4.  Evidence  ^s>242(3)— Party  bound  by  tele- 
phone oommunloation  of  architect. 

Where  defendant's  witness  testified  the 
work  was  delayed  by  plaintiff's  failure  to  send 
slip  joints,  and  that  the  witness  referred  the 
matter  to  the  architect,  plaintiff's  witness,  who 
testified  that,  on  being  informed,  he  made  a 
special  order  for  the  same,  may  testify  that 
he  was  notified  thereafter  over  the  telephone 
by  the  architect  that  the  parts  had  been  secured 
elsewhere. 

5.  Sales  ^s»355( I)— Letters  held  not  relevant 
to  Issues  raised  and  properly  excluded. 

In  an  action  for  price  of  material  sold,  let- 
ters by  an  agent,  relating  to  the  orders  which 
were  in  no  wise  relevant  to  the  issues  raised 
by  the  pleadings,  are  inadmissible. 

6.  Sales  <@=:»82( 3)— Contract  for  delivery  f.  o. 
b.  at  seller's  place  of  business  not  changed 
by  oonstruotlon  of  parties.  ' 

Where  a  written  contract  provided  for  de- 
livery f.  o.  b.  at  seller's  place  of  business,  the 
fact  that  in  case  of  claims  against  the  carrier 
the  bills  of  lading  were  sent  to  the  seller,  and 
it  made  the  claims,  does  not  show  a  change  in 
the  contract  as  to  when  buyer  should  become 
liable  to  pay  for  the  goods. 

7.  Guaranty  #s»4l— Whore  a  bank  guaranteed 
payment  of  an  aecount,  it  was  liable  for  !■< 
terest. 

Where  a  bank  guaranteed  payment  of  an 
account  for  goods  sold,  the  bank  was  liable  for 
interest  from  the  day  on  which  tiie  debtor  was 
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due  to  pay  for  Ihe  goods,  althoagh  the  amount 
of  tb»  ftccoqnt  wm  spedfied  in  the  guaraBty: 
it  farther  appearing  that  the  bank  was  notified 
as  to  the  terms  of  payment. 

8.  Sales  «=»8I(I)— A  charge,  rimltlng  the  par^ 
ties  to  the  date  fixed  for  delivery,  properly 
refused. 

Althoagh  plaintiff  agreed  to  deliver  goods  on 
October  Ist,  yet,  where  there  were  numerous 
other  dealings  after  that  ^ate,  a  request  to 
charge,  in  an  action  for  the  purchase  price,  lim- 
iting delivery  to  October  1st,  was  proper!^  re* 
fused. 

9.  Trial  «3»I94(II)— Charge  held  not  one  on 
the  facts. 

In  an  action  against  a  buyer  and  a  bank 
which  guaranteed  payment  of  the  account,  a 
charge  that,  in  order  to  reach  the  bank,  the 
jury  must  find  against  both  defendants,  and 
that,  if  it  found  against  the  buyer  and  not 
against  the  bank,  that  would  exonerate  the 
latter,  held  not  a  charge  on  the  facts. 

10.  Sales  ^=981(1)— Contraot  held  not  ona  to 
ship  within  three  days. 

The  mere  fact  that,  daring  negotiations,  the 
seller  stated  to  a  third  person  that  it  could 
ship  in  three  days  on  satisfactory  guaranty 
did  not  make  contract  of  sale  one  to  ship  the 
goods  within  three  days. 

It.  Banks,  and  bankiag  ^ooSO^Cashier's  con- 
tract of  gaaranty  held  binding  on  bank. 


Although  a  bank  generally  is  without  the,  mentioned  contracst  of  August  16,  1916,  was 


power  to  guarantee  payment  of  an  aecount, 
yet,  where  a  customer  had  arf  anged  credit,  and 
it  had  also  been  arranged  that  payments  due 
on  a  contract  undertaken  by  the  customer 
should  be  made  to  the  bank,  a  guaranty  by  the 
cashier  to  pay  for  materials  necessary  to  car- 
.ry  out  the  contract  Is  binding. 

Appeal  from  Ck>mmon  Pleas  Circuit  Court 
«f  Aiken  County ;  John  8.  Wilson,  Judge. 

Action  by  the  J.  L.  Mott  Iron  Works 
against  the  Kaiser  Company  and  thei  First 
National  Bank.  From  a  judgment  for  plain- 
tl£f,  defendants  appeal.    Affirmed. 

The  requetted  diarge^  which  was  tetoBe^ 

follow* : 

If  the  jury  find  that  it  was  the  understanding 
of  the  parties  when  they  took  the  order,  ei- 
ther an  express  understanding  or  an  implied 
understanding,  that  the  goods  were  to  be  de- 
livered October  1,  1916».and  that  they  were  to 
be  paid  for  cash  or  on  credit,  the  plaintiff 
should  have  made  the  delivery.  It  could  not 
wait  until  after  the  time  to  perform,  and  then 
try  to  make  new  arrangements  and  escape  lia- 
bility if  it  caused  damages.  If  you  should  so 
find  on  these  questions,  as  to  time  of  delivery, 
and  if  the  plaintiff  failed  to  do  as  it  agreed,  if 
it  did  so  agree,  and  if  damage  resulted,  the 
plaintiff  would  be  liable  to  the  defendant  Kaiser 
Company  for  such  damages  as  naturally  flowed 
from  such  breaking  of  their  agreement  to  de- 
liver. 

John  F.  Williams  and  D.  W.  Gaston  Jr., 
hoth  of  Aiken,  for  appellants. 
Hendersons,  of  Aiken,  for  respondent 


GAGE,  J.  The  plaintiff  had  a  verdict  and 
judgment  against  :the  defendants  for  ^2,739.- 
4£i,  and  they  have  appealed. 

The  cause  of  action  against  Kaiser  la  upon 
an  acoount  for  goods  sold;  and  against  the 
bank  upon  a  paper  writing  made  to  guarantee 
ptyndent  of  that  a<!cottnt,  aad  at  the  following 
purport: 

"Aiken,  S.  C.  12:12  p.  m.,  December  2.  1916. 

•*J.  L.  Mott  Iron  Works,  New  York:  We  guar- 
antee payment  amount  twenty-three  hundred 
sixty-three  dollars  fifty  cents  account  Kaiser 
Company  shipment  under  contract  for  hospital 
at  Aiken.         First  National  Bank  of  Aiken." 

The  writing  was  made  by  Durban,  the 
cashier  of  the  bank,  admittedly'  without  the 
express  authority  of  the  board  of  directors 
to  do  so,  and  issuably  with  the  authority  of 
jthe  bank's  president  to  do  so. 

The  execution  of  the  paper  writing  arose 
out  of  the  following  recited  circumstances, 
most  of  them  admittedly  true:  There  was 
building  In  Aiken  a  hospital.  McGhee  had 
the  contract  to  build.  On  August  16,  1916, 
McGhee  made  a  contract  with  Kaiser  to 
install  a  heating  and  plumbing  system  In  the 
building  for  $7,800.  Kaiser  bad  made  ar- 
rangements with  the  bank  ^o  borrow,  money 
to  fdo  this  work  at  the  hospital.    The  afore- 


on  the  day  of  Its  execution  transferred  hy 
Kaiser  to  the  bank,  and  concurrently  McGhee 
agreed  to  that  transfer,  and  further,  agreed 
that  the  payments  which  should  be  due  by 
McGhee  to  B^lser  on  the  performance  of  the 
contract  should  be  suide  directly  to  the  bank 
Instead  of  to  EUser.  On  August  16th  the 
bank  made  a  loan  to  E^ser  to  assist  Kaiser 
to  perform  the  contract,  and  fire  other  loans 
were  made,  all  In  August,  September;  and 
October,  aggregating  $4,700.  Kaiser  con* 
tracted  to  buy  from  the  plaintiff  from  Octo- 
ber to  January,  both  induslTe,  goods  with 
which  to  do  its  job,  and  of  the  value  of 
$2,365.50.  Durban  knew  that  the  goods  so 
supplied  were  necessary  to  the  accomplish- 
ment of  the  job,  and  the  loan  was  nmde  to 
Kaiser  to  help  him  perform  the  job.  The 
plaintiff  declined,  evidenced  by  its  telegram 
to  McGhee,  to  ship  to  Kaiser  the  goods  con- 
tracted for  unless  the  payment  for  them 
should  first  be  guaranteed.  Upon  presenta- 
tion of  that  telegram  by  Kaiser  to  the  bank 
the  instant  guaranty  was  executed.  The 
bank  consented  that  as  much  as  $5,468  due 
by  McGhee  to  Kaiser  on  the  job  should  be 
diverted  from  the  bank,  contrary  to  .  the 
.^forementioned  agreement  between  the  bank. 
Kaiser,  and  McGhee,  and  be  paid  directly  to 
Kaiser. 

These  are  the  essential  facts  of  the  case, 
and  out  of  them  arises  any  liability  of  the 
bank  on  its  guaranty.  That  is  the  major 
issue  to  be  decided.    All  the  other  issues  are 
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of  a  minor  character,  and  most  of  them  are 
between  the  plaintiff  and  Kaiser.  None  of 
them  go  to  the  justice  of  the  cause  so  as  to 
determine  it.  It  will  be  enlightening,  how- 
ever, to  first  dispose  of  strch  of  the  minor 
issues  as  need  attention.  The  appellants' 
counsel  has  wisely  and  helpfally  grouped  in 
the  brief  the  21  exceptions  under  10  heads, 
and  we  consider  these  heads. 

[1]  1.  There  Is  no  merit  in  the  view  that 
the  aforementioned  contract  of  August  16th 
betwixt  McGhee  and  Kaiser  and  the  things 
done  under  and  pursuant  to  it  did  not  bind 
the  J^iser  Company,  the  defendant  corpora- 
tion, only  created  on  August  22d.  The  co- 
partnership was  made  up  of  Kaiser  and 
Weatherford,  the  corporation  was  owned  by 
the  same  men  and  Oliveros,  and  the  last 
named  testified  that  the  corporation  had  no 
contract  with  McGbee  other  than  that  of 
August  16th  and  he  knew  of  that  contract. 
Manifestly  therefore  the  corporation  adopted 
the  contract  which  the  copartnership  had 
entered  into.  The  Kaiser  Ck)mpany  also  con- 
ducted its  correspondence  in  part  on  the  let- 
ter heads  of  Kaiser  &  Co.,  and  that  tended 
to  show  a  succession  of  interest. 

[2,  3]  2.  The  Kaiser  Company  pleaded  in 
defense  of  the  plaintiffs  action,  and  offered 
testimony  to  prove  it  that  the  plaintiff  had 
greatly  delayed  the  Kaiser  Company  in  the 
performance  of  its  contract  by  delaying  ship- 
ments of  material.  The  plaintiff  replied  to 
that  in  evidence  that  five  shipments  of  mate- 
rial to  the  Kaiser  Company  had  laid  in  the 
railroad  office  at  Aiken  for  many  days,  and 
that  on  three  of  them  the  Kaiser  Company 
had  even  paid  demurrage  charges  for  as  long 
as  18  days.  The  exception  is,  not  that  the 
testimony  was  irrelevant,  for  it  was  relevant ; 
but  that  the  evidence  of  the  facts  lay  in 
pencil  notations  made  by  one  Smith,  station 
agent  of  the  railroad  company,  on  the  books 
of  the  company,  and  on  the  receipts  which 
the  Kaiser  Company  signed  to  the  company 
for  the  goods.  The  notations  were  testified 
to  by  Williams  (Smith  being  out  of  the 
state) ,  who  was  not  the  station  agent  of  the 
railroad  company,  but  who  had  been  work- 
ing in  the  freight  office  for  two  years,  and 
who  knew  Smith's  handwriting.  The  testi- 
mony of  Williams  was  competent.  The  fact 
to  be  proved  rested  in  a  record,  made  in  the 
due  course  of  business,  and  the  record  was 
proof  of  the  fact.  Tr^e  the  record  was 
hearsay,  but  the  instance  is  one  in  which 
hearsay  is  accepted.  True,  too,  that  the  rec- 
ord had  to  be  vouched  for  out  of  the  mouth 
of  a  witness;  it  is  not  denied  that  Smith, 
who  'made  the  record,  was  competent  to 
swear  to  it.  But  so  could  Williams  alsor  for 
all  that  Smith  could  say  was  that  the  entry 
was  genuine,  and  Williams  also  said  so  much. 
See  2  Wigmore,  H  15-25 ;  2  Jones,  {  320. 
^    [n  B.  Another  exception  goes  .to  the  tesU- 
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mony  of  the  plalntHTs  wltne^  McGowan. 
McGhee,  a  witness  for  the  defe^dant,  had 
testified  that  the  woric  of  Kaiser  Company 
had  been  greatly  and  hurtfolly  delayed  by 
the  failura  of  the  plaintiff  to  send  certain 
sUp  joints  and  ells»  and  that  witness  referred 
that  mattjer  to  the  architect.  McGowan  in 
r^y  testified  that  the  slip  joints,  and  ells 
were  not  a  part  of  the  order;  nevertheless 
that  when  McGhee  wfred  the  plaintiff  to  send 
those  articles  he  directed  the  .factory  by  wire 
to  make  a  special  order  for  them,  but  that 
before  the  same  could  be  executed  the  witness 
got  a  phone  message  from  the  architect's 
office,  saying  that  McGhee  had  secured  the 
parts  elsewhere,  and  to  stay  any  further 
effort  to  supply  the  parts.  The  point  of  the 
exception  is  that  the  phone  message  was  a 
mere  declaration.  Bnt  McGhee  testified  that 
he  had  referred  the  alleged  shortage  to  the 
architect.  Therefore  the  phone  message  of 
the  architect  to  McGowan  was  prompted  by 
McGhee,  and  it  was  McGhee  (in  the  person 
of  the  archJitect)  speaking  over  the  phone 
to  McGowan.  McGhee  cannot  demand  that 
his  own  voice  shall  be  sworn  to.  The  testi- 
mony was  competent 

[S]  4.  ITet  another  exception  goes  to  the 
exclusion  by  the  court  of  two  letters  address- 
ed to  Kaiser  Company  by  one  Home,  of 
Atlanta,  who  was  a  representative  of  the 
plaintiff  in  that  territory,  and  the  person  who 
sold  the  plumbing  outfit  which  is  the  ;9Eubject 
of  this  action.  These  letters  had  to  do  with 
a  heater  for  the  hospital  building,  which 
Home  therein  proposed  to  supply;  and  the 
content, of  them  is  merely  a  description  of 
a  proposed  heater  and  the  price  of  it.  There 
is  nothing  in  the  letters  relevant  to  the  issues 
made  by  the  pleadings;  and  the  letters  do 
not  tend  to  prove  ought  save  the  contents 
above  suggested.  They  were  of  no  probative 
value,  and  the  exclusion  of  them  was  proper. 

[6]  5.  The  appellant  contends,  further, 
that  the  plaintiff  contracted  to  deliver  the 
goods  at  Aiken,  and  not  f.  o.  b,  at  Trenton, 
N.  J.;  and  that  delivery  vfBS  not  so  made. 
That  issue  arises  out  of  the  charge  of  the 
court,  which  was  that,  when  the  plaintiff 
put  the  goods  into  the  hands  of  the  common 
carrier  at  Trenton,  under  a  contract  with  the 
Kaiser  Company  expressed  in  the  written 
order  to  sell  it  the  goods  f.  o.  b.  at  Trenton, 
then  that  putting  was  into  the  hands  of  the 
Kaiser  Company,  The  appellant  does  not 
deny  so  much,  but  contends  that  the  conduct 
of  the  parties  towards  each  other  In  the 
execution  of  the  sale  shows  that  they  intend- 
ed that  the  goods  should  be  put  down  at 
Aiken  before  the  Kaiser  Ck>mpany  should  be- 
come liable  to  pay  therefor.  The  only  two 
circumstances  to  which  the  appellant  points 
to  prove  so  much'  are  these:  Weatherford 
testified,  "When  we  would  have  a  claim 
against  the  transportation  copipany,  we  for- 
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warded  to  the  plalntUf  the  original  bill  of 
lading,  and  let  them  make  claim;"  and  the 
Kaiser  Ck)mpan7  discoTered  on  the  packing 
-sheets  these  words,  "Should  there  be  any 
■shortage  such  mnst  be  reported  to  the  J.  L. 
Mott  Iron  Works  immediately/'  But  it  is 
t>Iain  that  these  circumstances  only  tend  to 
-show  that  the  plaintiif  intended  to  expedite 
a  speedy  performance  of  the  contract  of  sale. 

[7]  6.  The  bank  is  plainly  liable  for  in- 
terest from  the  day  on  which  the  Kaiser 
<3ompany  was  due  to  pay  for  the  goods.  That 
was  the  primary  contract;  and  the  guaranty 
•was  secondary  to  it  The  telegram  guaran- 
teed the  payment  of  a  specific  amount,  it  is 
true ;  but  when  was  such  payment  to  be  made? 
Manifestly  when  the  debt  of  Kaiser  Company 
to  the  plaintiff  fell  due,  for  the  guaranty 
refers  to  the  ''shipment  under  contract  for 
liospital."  But  more  than  that,  when  the 
'bank  sent  the  guaranty,  the  plaintiff  answer- 
ed that,  "The  terms  of  payment  are  SO 
days  from  date  of  shipment  or  invoice.'*  To 
that  the  bank  replied,  "The  terms  of  payment 
-stated  •  •  •  are  understood  and  satis- 
factory.** 

[6]  7.  Let  the  defendants'  request  to 
charge,  printed  at  folio  866  of  the  case,  be 
reported;  it  was  refused,  and  that  is  a 
ground  of  exception.  It  Is  true  that  had  the 
'plaintiff  contracted  with  the  defendant 
Kaiser  Company  to  deliver. the  goods  certain- 
ly on  October  1st,  nothing  else  being  done 
by  the  parties  thereabout,  then  the  plaintiff 
would  be  held  to  the  strict  performance  of 
the  contract.  But  the  testimony  abundantly 
4^ows  that  there  was  much  else  done  there- 
about by  both  the  parties  after  October  Ist; 
and  for  that  reason  the  court  was  wise  not 
to  hold  the  litigants  down  arbitrarily  to  a 
fixed  date  of  delivery. 

[9]  8.  When  the  court  had  concluded  the 
charge,  this  colloquy  took  place: 

'^Mr.  Henderson:  I  ask  that  the  jury  be  in- 
structed that  in  order  to  reach  the  bank  a  ver- 
dict must  be  found  against  both  defendants. 

"The  Court:  Yes,  sir;  in  order  to  reach  the 
bank,  gentlemen  of  the  jury,  you  must  find 
against  both  defendants.  If  you  find  just 
against  the  Kaiser  Company,  and  not  against 
the  bank,  then  that  lets  the  bank  out  of  it 
That  is  a  matter  for  yon  to  determine." 

The  appellant's  exception  and  argument 
thereabout  is  that  so  much  "was  a  charge  on 
the  facts."  But  the  instruction  plainly  meant 
that  before  either  party  defendant  could  be 
held  liable,  there  must  be  a  verdict  against 
that  party;  and  so  much  was  not  a  charge 
•on  the  facts. 

[10]  9.  And  at  the  close  of  the  charge  this 
•other  colloquy  occurred : 

"Mr.  Williams:  One  other  point  in  the  other 
^ide,  which  I  think  was  overlooked  by  counsel 
tn  the  ^preparation  of  the  requests.  The  bank's 
^position  is  that  the  Mott  Company  agreed  to 


ship  in  8  days.  We  want  the  court  to  charge 
the  jury  that  if  they  did  not  ship  in  8  days 
they  did  not  perform  their  part  of  the  contract 
"The  Court:  I  can't  go  into  the  facts.  The 
jury  has  heard  the  contract" 

This  action,  of  the  court  is  made  a  ground 
of  exception.  But  the  plaintiff  did  not  con- 
tract with  the  Kaiser  Company  or  with  any 
other  person  to  ship  in  8  days.  That  assump- 
tion arises  out  of  a  telegram  sent  by  the 
plaintiff  to  McGhee  and  McGhee  on  Decem- 
ber 1st  and  reading  as  follows: 

"Reason  on  nonshipment  is  that  we  can  get  no 
answer  to  several  letters  written  to  Kaiser 
Company  trying  to  arrange  for  guarantee  of 
payment.  Could  ship  in  three  days  on  satisfac- 
tory guaranty." 

[11]  10.  We  revert  now  to  the  major  Issue, 
first  circumstantially  set  out.  The  bank  is 
clearly  liable  on  the  guaranty.  It  is  true 
that  generally  a  cashier,  or  for  that  matter 
any  other  agency  of  a  bank  corporatlop,  has 
not  the  power  to  guarantee  contracts  of  the 
instant  character  which  third  i>ersons  have 
entered  into.  But  circumstances  alter  cases, 
and  the  circumstances  which  we  before  recit- 
ed made  a  case  where  the  bank  in  law  and  in 
good  conscience  ought  to  respond.  It  is  plain 
that  upon  occasion  It  may  be  to  the  mone- 
tary interest  of  a  bank  to  guarantee  the 
I>erformance  of  a  contract  of  others,  the  bank 
may  be  In  danger  of  serious  loss,  and  the* 
way  to  save  itself  may  be  to  come  to  the 
rescue  of  those  who  have  gotten  into  its 
doors.  Such  a  guaranty  is  denominated  a 
transaction  Incident  to  the  performance  of 
its  business  of  banking;  it  falls  into  the 
way  of  the  bank,  the  bank  does  not  go  out 
of  the  way  after  it.  That  rule,  applied  to 
the  circumstances  of  this  case,  vindicates  the 
Instant  guaranty.  We  again  advert  to  the 
circumstances:  The  Kaiser  Company  were 
customers  of  the  bank.  The  Company  had 
limited  resources,  and  had  undertaken  a 
"pretty  big  job."  It  could  supply  the  labor, 
but  it  could  not  supply,  unaided,  the  mate- 
rial for  the  job.  The  bank  was  in  the  busi- 
ness of  lending  money  to  its  customers.  It 
loaned  money  to  the  Kaiser  Company,  as 
much  as  $4,700  in  the  summer  and  fall  of 
1916,  and  on  the  day  it  made  the  first  loan, 
and  concurrently  therewith  and  concurrently 
with  the  execution  of  the  contract  of  August 
16th  (between  McGhee  and  Kaiser),  Kaiser 
transferred  that  contract  to  the  bank,  and 
and  concurrently  therewith  the  bank  con- 
sented thereto.  The  cashier  testified  to  the 
Incident  of  making  the  guaranty.   He  said : 
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Mr.  Oliveros,  an  officer  of  the  E^aiser  Com- 
pany, came  to  me  with  a  telegram  from  plain- 
tiff to  McGhee,  and  stated  that  this  stuff  was 
ready  for  shipment,  and  that  it  had  to  be  guar- 
anteed before  he  could  get  it  out;  that  was 
the  sense  of  It     After  I  got  this  information 
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BANK  OF  MoCORMiCK  v.  MoCORMICK 
COUNTY  et  al.     (No.  10488.) 

(Supreme  Court  of  South  Carolina,    July  26, 

1920.) 

Ceuiitles  Cs»204— Action  may  be  maintained 
en  claim  audited  only  by  special  organiza* 
tion  ocm mission. 

Under  CHt.  Code  1912,  §  635,  providing  that 
in  case  a  new  county  is  formed  it  shall  pay  all 
costs  and  expenses  of  its  creation,  and  Act 
Feb.  19,  1916  (29  St  at  Large,  p.  729)  |  21, 
providing  that  all  actual  expenses  included  in 
the  formation  of  McCormick  county  created  by 
that  act  should  be  an  obligation  of  the  county 
and  creating  a  special  commission  authorizing 
it  to  borrow  money  in  the  name  of  the  county, 
to  pay  the  same,  and  pledge  taxes  to  secure  the 
sum  borrowed,  action  may  be  maintained  in  the 
court  of  common  pleas  to  recover  from  the 
county  a  sum  borrowed  by  the  special  commis- 
sion which  audited  and  approved  the  claim,  re- 
gardless of  whether  it  was  audited  by  the 
county  board  of  the  county  after  creation. 

Hydrick,  J.,  dissenting. 

Appeal  froi9  Oommon  Pleas  Circuit  Court 
of  McCormick  County;  S.  W.  G.  Shipp, 
Judge. 

Action  by  the  Bank  of  McCormick  against 
McCormick  County  and  others.  From  an  or- 
der sustaining  demurrer  to  the  complaint,, 
plaintiff  appeals.    Reversed. 

Bbnham  &  Allen  and  Quattlebaum  ft 
Oochran,  all  of  Anderson,  for  appelant 

Sheppard'  Bros.,  of  Edgefield,  Ross  St 
Owens,  of  McCormick,  and  J.  W.  Thurmond, 
of  Bdgefleld,  for  respondents. 


there  with  that  telegram  in  his  hand*  I  sent 
in  the  telegram,  guaranteeing  the  account.  1 
don't  know  how  long  it  was  after  that,  but  I 
think  it  was  some  time  during  the  same  day" 

— and  the  Kaiser  Company  testified  practical- 
ly in  the  same  wordis.  So  that  it  is  plain 
the  bank  wrapped  up  in  its  legitimate  busi- 
ness of  loaning  money  to  the  Kaiser  Com- 
pany, and  to  secure  those  loans,  the  assigned 
contract  of  August  16th ;  and  to  get  material 
to  complete  that  contract,  which  it  held,  and 
to  make  it  of  some  value,  it  guaranteed  the 
payment  of  the  purchase  price  of  the  ma- 
terial. 

It  would  be  idle  to  discuss  the  numerous 
cases  which  have  been  dted.  There  is  no 
doubt  about  the  general  rule  of  law  we  have 
stated.  The  chief  thing  to  be  done  is  to  ap- 
ply that  rule  to  the  facts  of  this  case. 

The  judgment  is  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  J  J.,  concur. 


of  his  honor.  Judge  Shipp,  sustaining  a  de- 
murrer interposed  by  the  county  of  McCor- 
mick to  the  Jurisdiction  of  the  court  on  the 
ground  that  the  court  of  comdion  pleas  had 
no  Jurisdiction  of  the  case  against  the  coun- 
ty of  McCormick. 

His  honor  dismissed  the  complaint,  and 
plaintiff  appealed,  and  by  i  eight  exceptions 
imputes  error. 

The  complaint  alleges  in  substance  that 
Lyon  is  supervisor,  and  Parks  the  treasurer, 
of  McCormick  county,  and  a  special  commis- 
sion was  Created  for  said  county,  with  power 
to  audit  certain  claims  against  the  county, 
borrow  money  to  pay  the  same,  and  to  pledge 
so  much  of  the  taxes  of  McOormick  county 
for  the  year  1916  as  might  be  necessary. 

The  complaint  also  alleges  that  the  com- 
mission audited  and  approved  the  ^aims  re- 
ferred to,  borrowed  a  sum  sufficient  to  pay 
the  same  from  the  appellant  Bank  of  Mc- 
Cormick, and  executed  to  the  bank  a  note 
for  the  amount  so  borrowed,  and  pledged  the 
taxes  of  1916  to  secure  the  note,  and  that  the 
treasurer  was  in  l;)ossession  of  sufficient  sums 
of  taxes  of  1916  to  pay  the  note,  but  the  de^ 
fendants  refused  to  pay  the  same. 

The  exceptions  must  be  •  sustained.  The 
debt  set  forth  in  the  complaint  was  fully  au- 
thorised hy  statute. 

Prior  to  the  formation  of  the  county,  the 
general  law  of  the  state.  Code  of  1912,  voL  1, 
I  636,  provided  in  case  a  new  county  is  form- 
ed it  shall  pay  all  costs  and  expenses  of  its 
creation.  In  the  formation  of  the  county 
certain  costs  and  expenses  were  incurred. 

The  act  establishing  the  county,  Acts  of 
1916,  f  21,  p.  729,  provided  that  all  actual  ex- 
penses incurred  in  the  formation  of  the  coun- 
ty w^e  made  an  obligation  and  debt  of  the 
county,  and  a  special  -committee  was  created. 
This  commission  was  authorized  to  borrow 
money  in  the  name  of  the  county,  to  pay  the 
same,  and  pledge  taxes  of  1916  to  secure  the 
sum  so  borrowed.  This  commission  had  am.- 
ple  authority  and  plenary  power  to  do  what 
they  did  do.  They  were  the  ones  to  audit 
and  approve  the  claims  and  borrow  mopey 
necessary  to  pay  the  same.  The  debt,  alleged 
in  the  complaint,  is  the  liability  of  McCor- 
mick county,  expressly  authorized  by  the 
general  law  and  act  creating  the  county. 

The  special  commission  passed  upon  and 
approved  the  fiame,  and  appellant,  in  good 
faith,  advanced  the  money  to  special  com- 
mission to  pay  the  same,  and  it  would  be  a 
perversion  of  Justice  to  allow  dalm  of  appel- 
lant to  be  defeated.  The  plaintiff  pursued 
the  remedy  provided  by  law. 

Th6 .  county  board  of  McCormick  'county, 
after  it  was  create,  had'  nothing  to  do  with 
auditing  and  approving  the  daim.  It  was 
not  a  clahu  that  they  created,  but  was  creat- 
ed under  ample  authority  in  the  formation 
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ot  the  eoonty,  and  before  they  wereimt  In 
office,  after  tlie  county  was  created.  In  tbia 
connection  it  may  be  well  to  call  atteiitlon 
that  wben  Jennlnga  v.  Ai>beTille  Ooanty,  24 
S.  G.  649,  was  decided  e»eb  county  in  tbe 
-fltate  had  county  commisaioBers.  These 
county  commissioners  under  the  Constitution 
•of  1808  were  constitutional  officers.  Under 
the  present  Ck)nstitution  the  county  super* 
visors  are  not  constitutional  officers ;  no  two 
counties  are  goremed  actually  the  same  way. 
-The  county  goyemment  now  is  only  expected 
to  pay  upon  claims  that  they  created  and 
luow  something  about. 

The  present  county  goTemment  of  McGor- 
mick  county  did  not  create  the  claims  sued 
•on;  they  did  not. incur  it,  and  are  not  ex- 
pected to  pass  on  it 

It  was  created, '  audited,  fixed,  and  deter- 
mined before  they  came  into  existence.  The 
*debt  was  created  before  they  were  elected. 
As  to  what  was  intended  the  board  of  coun- 
ty commissioners  should  pass  upon  and  what 
is  the  jurisdiction  of  claims  against  the  coun- 
ties, the  recent  opinion  of  Chief  Justice 
Oary,  filed  June  28, 1920,  in  Best  y.  Barnwell 
'County,  108  S.  E.  479,  fully  discusses  the 
-same. 

The  judgment  is  rerersed. 

GARY,  O.  J.,  and  FRASEB,  J.,  concur. 

GAQB,  J.  I  concur,  and  I  also  ccmcur 
with  what  the  CHIBF  JUSTICE  has  said. 

GARY,  O.  J.  (concurring).  The  only  quea- 
'tion  raised  by  the  appeal  is  whether  there 
was  error  on  the  part  of  his  honor  the  cir- 
cuit judge  In  sustaining  a  demurrer  to  the 
•complaint,  on  the  ground  that  the  court  of 
•common  pleas  did  not  have  jurisdiction  of 
the  subject-matter  of  the  action. 

When  the  case  of  Jennings  ▼•  Abbeville 
•County,  24  S.  O.  543,. was  decided  in  1886^ 
section  19,  art.  4,  Constitutioii  of  1868,  was 
•of  force,  and  it  is  as  follows: 

*'The  qualified  electors  of  each  county  aball 
elect  three  persons  for  the  term  of  two  years, 
who  shall  constitute  a  board  of  eounty  com- 
missioners, which  shall  have  jurisdiction  over 
roads,  highways,  ferries,  bridges,  and  in  all 
matters  relatiag  to  taxes,  disborsements  of 
money  for  county  purposes,  and  In  every  other 
•case  that  may  be  necessary  to  the  internal  im- 
provement and  local  concerns  of  the  respective 
counties:  Provided,  that  in  aU  cases  there 
shall  be  right  of  appeal  to  the  state  cdurts.*' 

Section  19,  art.  4,  Constitution  of  1868^  waa 
-struck  out  by  a  constitutional  amendment 
catifled  in  1890  (Act  DeC.  20,  1890  (20  St  at 
Large,  p.  649]),  and  there  is  no  such  provi- 
sion in  the  Oxistitutibn  of  1895. 

The  decisioB  in  Jennings  v.  Abbeville,  icoun- 

^y,  supra,  was  based  ^itirely  upon  seqtion  19, 

art.  4,  Constitution  of  1868^    Therefore  the 

•decision  in  that  case  la  no  longer  authorita- 


tive, and  we  ar<»  neoeasarily  compelled  to  re- 
sort to  the  stjatutory  law,  in  det^mining  the 
p^lwers  conferred  upon  the  l>oard  of  county 
commissioners. 

Section  587  of  the  Codcf  of  Laws  1912  is  as 
follows: 

*'Eacb  county  is  a  body  politic  and  corpo- 
rate, for  the  following  purposes:  To  sue  and 
be  sued;  to  purchase  and  hold,  for  the  county, 
lands  and  personalty  within  the  limits  thereof; 
to  make  all  contracts,  and  to  do  all  acta  in  re- 
lation to  the  property  and  concerns  of  the 
county  necessary  thereto." 

Bectioii  991  prof  ides  that<~ 

"No  accounts  shall  be  audited  and  ordered  to 
be  paid  ))y  the  county  board  of  commissioners, 
for  any  labor  performed,  fees,  services,  dis- 
bursements, or  any  otiier  matter,  unleas  it  shall 
be  made  out  in  items,  and  accompanied  with  an 
affidavit  attached  thereto,  and  made  by  the  per- 
son or  officer  presenting  or  claiming  the  same, 
that  the  said  items  are  correct,    ♦    •    •  •• 

Section  99S  is  as  follows: 

*'No  daim  against  any  county  of  this  state 
shall  be  valid  and  payable  unless  the  same  be 
presented  to  and  filed  with  the  county  coomiis- 
sioners  of  such  county  during  the  fiscal  year 
in  which  it  is  contracted,  or  the  next  there- 
after.'' 

There  are  cases  in  which  the  jurisdiction 
of  the  board  of  coubty  commissioners,  and  of 
the  court  of  common  pleas,  is  concurrent; 
thus  showing  that  the  jariadietion  of  the 
board  of  county  commlsslouers  la  not  exclu- 
sive. Du  Pre  V.  Lexington  County,  90  S.  C. 
180,  78  S.  E.  70.    Xn  that  case  this  court  said: 

"With  respect  to  ordinary  claims  against  the 
county,  this  court  has  often  held  that  the 
county  board  acts  judicially  in  passing  upon 
them,  and  that  the  only  method  of  review  la  by 
appeal  to  the  circuit  court.' 


t> 


In  the  case  of  Jennings  v.  Abbeville  Coun- 
ty, supra,  the  court  used  the  words,  "an  or- 
dinary ex  contractu  county  claim,"  in  dis- 
cussing the  jurisdiction  of  the  county  board* 
The  word  "ordinary,"  as  descriptive  of  the 
claims  it  had  the  power  te  adjust,  was  used 
advisedly;  and,  applying  the  maxim  quoted 
by  the  court  In  the  Jennings  Case,  *'Expres- 
sio  unius  est  exdusio  alterlus,"  the  county 
board  of  comijiissioDers  has  not  jurisdiction 
of  extraordinary  claims,  for  the  reason  that 
it  is  not  vested  with  the  appropriate  powers 
"to  administer  adequate  relief  in  such  cases.** 
niere  is  no  question  that  the  county' board  of 
commissioners  is  unable  to  grant  the  plain- 
tiff the  relief  to  which  he  la  justly  entitled. 

We  have  shown  that  the  lilaintifF  has  a 
right;  and,  where  that  exists,  he  Is  ^otitled 
to  a  remedy.  The  court  of  common  pleas 
can  grant  the  .plaintiff  adequate  relief,  as  it 
has  jurisdiction  in  all  civil  cases. 

For  these  reasons,  I  concur  in  the  opinion  , 
of  Mr.  Justice  WATTS. 


8.0.) 


WILSON  V.  ctntafcroN 
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HTDRIOK,  J.  (dlssentlii^.  The  sole 
question  for  decision  arose  upott  the  demur- 
rer of  the  county  to  the  jurisdiction  of  the 
court.  The  discussion  of  the  merits  of  plain- 
tiffs claim  and  the  liability  of  the  county 
therefor  is  outside  the  issue  before  th&  court 

It  has  been  settled  by  repeated  decisions 
of  this  court,  some  of  which  are  dted  in  the 
opinion  of  the  circuit  court,  that  no  action 
can  be  brought  against  a  county  in  the  court 
of  common  pleas,  unless  authority  to  bring  it 
is  given  by  statute.  The  reason  assigned  In 
all  of  the  decisions  is  that  the  county  is  but 
a  subdivision  of  the  state,  and  one  of  its  or^- 
ganlzed  agencies  for  the  purposes,  of  govern- 
ment; and  therefore  it  partakes  of  the  ic^- 
munlty  of  the  state  from  suit,  except  by  Its 
consent.  It  follows  that  a  claim  against  a 
county  is  a  claim  against  the  state,  in  the 
sense  that  claims  against  the  state  can  be 
prosecuted  only  by  consent  of,  and  in.  the 
manner  prescribed  by,  the  state. 

The  Constitution  (arUcle  17,  {  2)  provides 
that  the  General  Assembly  may  direct  by 
law  in  what  manner  claims  against  tlie  state 
may  be  established  and  adjusted.  The  Les- 
islature,  has  provided  that  all  claims  against 
a  county  (except  certain  actions  for  damages 
for  tort  which,  by  the  authority  of  special 
statutes,  may  be  brought  In  the  court  of  com- 
mon pleas)  must  be  presented  to  the  county 
board  of.  commissioners,  from  whose  deci- 
sion an  appeal  may  be  taken  to  the  court  of 
common  pleas,  and  hence  to  this  court 
Nothing  can  be  clearer,  upon  reason  and  au- 
thority, that  the  remedy  so  provided  is  exclu- 
sive. Because,  ijC  the  state,  ;ind  the  county 
as  a  part  thereof,  Is  exempt  from  suit,  ex- 
cept by  consent  of  the  state,  the  consent  may 
be  given  upon  such  terms  and  conditions  as 
the  Legislature  may  see  fit  It  has  seen  fit 
to  say  that  all  claims  against  a  county  aris- 
ing out  of  contract  must  be  presented  to  and 
passed  upon  by  the  county  board  of  commis- 
sioners. 

The  very  point  in  issue  was  decided  by 
this  court,  contrary  to  the  contention  of  ap- 
pellant, in  the  case  d  J^mings  v.  Abbeville 
Oounty,  24  S.  C.  543,  and  the  principles  upon 
which  that  decision  was  rested  have  been 
followed  by  this  court  in  subseQuent  decisions 
too  numerous  to  mention.  The  law  has  been 
settled,  and  settled  right,  and  It  is  now  weU 
understood  by  the  profession.  It  ought  not, 
nt  this  late  day,  to  be  unsettled  to  prevent 
what  may  appear  to  be  a  hardship  In  a  par- 
ticular case,  on  account  of  the  plaintilTs  fall- 
tire  to  present  its  dalm  to  the  proper  trlhu- 
nal  within  the  time  prescribed  by  tne  statute, 
«nd  appeal  from  Its  decision,  if  It  had  been 
adverse  to  its  contention. 

The  fact  that  when  Jennings  r.  Abbeville 
-County  was  decided,  the  county  board  of 
commissioners  was  composed  of  constitution- 
al officers  and  that  the  boards  are  now  com- 


posed of  etatutmy  offlcera,  can  make  no  dif- 
ference. The  principles  above  stated  upon 
which  all  of  our  decisions  have  been  rested 
lead  to  the  same  conclusion,  whether  the 
boards  are  composed  of  constitutional  or 
statutory  oflScers ;  and,  In  fact,  most  of  our 
decisions  upon  that  point  have  been  rendered 
since  the  change  in  the  Constitution. 

As  the  Legislature  alone  can  authorise  a 
suit  against  a  county  and  has  authority  to 
direct  the  manner  in  which  claims  against  a 
county,  as  a  part  of  the  state,  may  be  estab- 
lished and  adjusted,  it  follows  that  It  may 
provide  the  tribunal  before  which  It  must  be 
dime  and  ittake  its  Jarisdictlon  exdnsive, 
and  that  is  what  it  has  done. 

For  the  foregoing  reasons,  I  dissent  from 
the  opinion  of  Mr.  Justice  WATTS  and  con- 
cur in  that  of  the  clrculf  judge,  except  that 
part  of  it  which  says  that  if  plaintiff  has  no 
remedy  under  the  general  law,  it  has  none  at 
all.  1?bat  remark  was  tmneeessary  to  t&e  de- 
cision of  the  single  question  before  the  court, 
to  wit:  Has  the  court  of  common  pleas  orig- 
inal jurisdiction  of  this  action?  Having  an- 
swered that  question  in  the  negative,  and,  as 
r  think,  correctly,  there  was  no  occasion  to 
say  more.  The  opinion  of  the  drcuit  jvldge 
will  be  reported.  For.  the  reasons  herein- 
before stated  as  well  as  for  thet  reasons 
therein  stated,  I  think  the  judgment  should 
be  affirmed. 


014  8.  C.  4fl6) 

WILSON  et  at.  V.  CURETON  et  al. 
(No.   10481.) 

(Supreme  Court  of  South  Carolina.    July  2^^ 

1920.) 

1.  HIgliways  i«Ba«6(l)  -^  Statute  prasoHlilRg 
duty  of  eNglnaer  eoastrued. 

Id  Act  March  1,  1917  (30  St  at  Large,  p. 
297)  §§  5,  6,  8,  section  6,  dlrectiog  etiiployment 
by  the  highway  coznmiBsion  of  a  road  engineer, 
and  prescribing  his  duty  to  survey,  locate,  and 
relocate,  when  hecessary,  every  section  of  road 
before  permanent  work  shall  be  done  on  it,  the 
words  "when  necessary"  refer  to  **relocate," 
and  not  to  the  whole  statute. 

2.  Counties  «n>l96(4)  ^  PresldlaQ  Judge  has 
discretion  In  granting  Jidunotion. against  ex- 
penditures en  Mghwaye. 

In  suit  for  injunction  by  taxpayers  and  cit- 
izens to  restrain  an  alleged  illegal  expenditure 
of  public  moneys  on  highways  by  Ae  highway 
commission,  the  presiding  Judge  lias  a  discre* 
tioti  in  granteg  ihe  injunction. 

3.  Counties  €=^196(8)  —  Denial  of  Injunction 
against  highway  commission  held  not  an 
abuse  of  diseretfon* 

Denial  of  injunction  by  presiding  judge  to 
taxpayers  and  citizens  seeking  remedy  against 
highway  commission,  to  restrain  alleged  illegal 
expenditure    of    moneys    in    violation    of    Act 
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March  1,  1917  (30  St  at  Large,  p.  297),  held 
Dot  an  abuse  of  discretion;  commission  having 
shown  they  were  allowed  full  discretion  aa  to 
the  location  of  the  roads  to  be  constructed,  etc. 

4.  Appeal  and  airor  ^=»704(2)  —  Finding  on 
fact  not  In  reoord  held  erropeonsy  but  not 
ground  for  reversal. 

It  is  error  to  have  a  finding  on  a  fact  that 
does  not  appear  in  the  record,  but  where  it  is 
not  dear  that  the  fact  is  not  in  the  record,  the 
Supreme  Court  would  not  be  justified  in  stop- 
ping a  great  public  work  on  the  highways  of 
the  state  for  violation  of  such  rule,  which  in 
the  particular  instance  is  merely  technicaL 

Appeal  from  Common  Pleas  Circuit  Court 
of  Pickens  County ;  T.  J.  Mauldin,  Judge. 

Action  by  J.  Sam  Wilson  and  others, 
against  Charles  L.  Cureton  and  others. 
From  judgment  for  defendants,  plaintiffs  ap- 
peaL    AArmed. 

J.  J.  McSwaln,  of  Greenville,  for  appel- 
lants. 

C.  E.  Robinson,  of  Pickens,  for  respond- 
ents. 

FRASERy  J.  The  appellants  thus  state 
their  case: 

"This  action  was  brought  solely  for  injunc- 
tive relief.  The  plaintiffs  are  taxpayers  atod 
citizens  of  Plckena  county  and  directly ,  inter- 
ested in  the  expenditure  of  public  money.  They 
allege  that  the  defendants  are  violating  the 
statute  law  of  South  Carolina,  contained  in  Act 
No.  156,  at  page  297  of  the  Acts  of  1917,  ap- 
proved March  1,  1917.  A  reference  to  that 
statute  shows  that  a  highway  commission  was 
created,  with  authority  to  issue  bonds  to  the 
amount  of  $250,000,  and  providing  for  the  sale 
of  said  bonds,  and  providing  for  the  expendi- 
ture of  the  money  in  permanent  road  improve- 
ments, and  section  5  contains  the  following 
proviso:  'Provided,  that  before  any  of  the  said 
money  Is  so  expended,  such  roads  and  highways 
shall  be  surveyed,  located  and  otherwise  laid 
out  for  the  permanent  improvements  as  here- 
inafter provided.  For  the  purpose  of  this  act; 
any  highway  laid  out  or  designated  by  the  said 
commission  shall  be  deemed  a  public  road.' 

"Section  6  directs  the  employment  of  a  skill- 
ful and  scientific  road  engineer,  and  prescribes 
the  duty  of  such  scientific  engineer  to  survey, 
locate,  and  relocate,  when  necessary,  every 
section  of  the  road,  'before  any  permanent 
work  shall  be  done  thereon,  furnishing  complete 
maps,  showing  location,  grade,  together  with 
complete  plans  and  specifications  for  the  per- 
manent construction  of  such  road  or  highway.' 

"Section  8  provides  that  upon  the  completion 
of  the  survey,  with  plans  and  specifications,  the 
commission  shall  advertise  for  bids  for  the 
building  of  the  roads  according  to  the  plans 
and  specifications,  reserving  the  right  to  re- 


ject any  and  all  bids,  and  then  following  the 
proviso  that  nothing  contained  in  that  section 
shall  prohibit  the  commission  from  building  any 
of  the  said  roads  with  day  labor  or  convict 
labor. 

"Clear  Error  of  the  Presiding  Jndge. 

"The  presiding  judge  says  that  taking  the 
acts  as  a  whole  means  that  the  commission  can 
dispense  with  the  services  of  a  scientific  and 
skilled  engineer,  and  can  dispense  with  the 
making  of  surveys,  maps,  plans,  and  specifica- 
tions, and  can  dispense  with  the  advertisement 
for  bids,  and  use  its  own  discretion  in  the  mat- 
ter." 

[1,  2]  I.  It  Is  very  manifest  that  the  words 
"when  necessary"  refer  to  "relocate,"  and 
not  to  the  whole  statute.  It  does  not  follow, 
necessarily,  that  the  Injunction  must  be  or- 
dered. The  presiding  judge  has  a  discretion 
In  granting  the  injunction.  Dallas  v.  Inman, 
107  S.  C.  402,  93  S.  B.  8;  Jackson  v.  Fair 
Association,  109  S.  C.  283,  96  S.  E.  116. 

[3]  We  do  not  see  that  his  honor  abused 
his  discretion.  The  showing  by  the  respond- 
ents is  that  they  are  allowed  full  discretion 
as  to  the  location  of  roads  to  be  constructed, 
that  a  part  of  one  road  has  already  been 
completed  except  the  surfacing,  that  they 
Intend  to  comply  with  the  statute  as  to  the 
other  road,  and  that  they  had  been  prom- 
ised federal  aid,  which  the  complaint  alleged 
would  be  lost.  It  Is  not  wise  or  prudent  to 
allow  public  officers  to  Incur  large  liabilities, 
based  upon  an  honest  misconstruction  of  a 
statute,  and  then  to  tie  their  hands  and 
stop  the  work  by  an  Injunctioti.  This  was 
certainly  no  abuse  of  discretion,  and  the 
exceptions  that  raise  this  question  cannot 
be  sustained. 

[4]  II.  The  appellants  complain  that  his 
honor  based  his  finding  upon  a  statement  of 
fact  by  counsel  In  argument  that  did  not 
appear  in  the  record.  It  Is  always  error 
to  have  a  finding  on  a  fact  that  does  not  ap- 
pear In  the  record.  It  Is  not,  however,  clear 
that  the  fact  Is  not  In  the  record.  His  honor 
quotes  the  promise  of  federal  aid  from  the 
argument  of  counsel.  He  might  have  quoted 
It  from  the  return  of  the  highway  commis- 
sion. In  any  event,  the  truth  of  the  state- 
ment Is  not  even  now  denied.  This  court 
would  not  be  justified  In  ^topping  a  great 
public  work  because  of  a  violation  of  a  rule 
that  In  this  particular  Instance  is  merely 
technical. 

The  judgment  appealed  from  is  affirmed. 

GART,  0.  J.,  and  HYDRICK,  WATTS,, 
and  GAGE,  JX,  concur. 
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PITNER  V.  8HUGART   BROS.    (No.   1816.) 

(Sapreme  Court  of  Oeorsia.    Aug.  14,  1920.) 


(SpOabus  5y  the  Court,) 

1.  Nuisance  ^=»7— Cotton  oin  nuisance,  though 
operated  with  ordinary  care. 

Where  in  an  equitable  petition  plaintiff,  the 
owner  and  occupant  of  a  dwelling,  sought  in* 
junction  against  the  operation  of  a  cotton  gin 
in  close  proximity  to  the  dwelling,  on  the 
ground  that  it  worked  hurt,  injury,  an  incon- 
venience by  polluting  the  air  in  consequence  of 
its  being  filled  with  dirt,  dust,  lint,  etc,  thrown 
off  in  the  operation  of  the  ginnery,  the  court 
erred  in  so  charging  the  jury  as  to  nwke  the 
plaintiff's  right  to  the  relief  sought  depend 
upon  the  question  as  to  whether  ordinary  care 
and  diligence  were  exercised  in  the  operation  of 
the  ginnery. 

2.  Evidence    ^s»3 1 7 (2)— Testimony    of    third 
person  properly  exo^ndod  as  being  hearsay. 

There  was  no  error  in  excluding  evidence  as 
to  the  statement  made  by  the  agent  for  a  fire- 
insurance  company  as  to  increased  psemiums 
for  fire  insurance  on  the  dwelling,  cansed  by  the 
operation  of  the  cotton  gin.  Such  evidence  ^as 
hearsay. 

3.  Other  groiinda. 

It  is  unnecessary  to  pasa  upon  the  grounds 
involving  the  conduct  of  the  parties  alleged  to 
have  prejudiced  and  misled  the  jury  when  the 
latter  went  to  view  the  premises,  as  it  is  not 
probable  that  this  will  Occur  again. 

Error  from  Superior  Court,  Whitfield 
County ;  M.  O.  Tarver,  Judge. 

Actton  by  Mrs.  W.  H.  Pitner  against  Shu- 
gart  Bros.,  to  enjoin  defendants'  continued 
operation  of  a  cotton  gin  alleged  to  be  a  nui- 
sance. Verdict  and  judgment  for  defend- 
ants, motion  for  new  trial  denied,  and  plain- 
tiff brings  error.    Reversed. 

Mrs.  W.  H.  Pitner  filed  her  petition 
against  Shugart  Bros.,  seeking  an  injunction 
to  prevent  the  defendants  from  operating  a 
cotton  gin  alleged  to  be  witblQ  30  feet  of  her 
dwelling,  on  the  ground  that  it  Is  a  nuisance, 
it  being  alleged  that  the  ginnery  is  insufil- 
ciently  equipped  and  negligently  operated, 
and  that  it  has  not  the  proper  equipment  for 
conveying  the  seed  and  lint  cottcm  from  one 
part  of  the  premises  to  another,  and  that  in 
consequence  of  the  negligent  manner  of  con- 
veying the  seed  and  lint  loose  particles  of 
lint,  as  well  as  much  dust,  dirt,  and  trash, 
are  blown  out  into  the  surrounding  air  and 
carried  into  the  residence  of  petitioner ;  that 
the  dust  and  lint  come  in  through  the  crev- 
ices and  cracks  of  her  residence  and  blow  all 
over  her  place,  settle  on  her  bed  and  furni- 
ture, and  in  Other  respects  injure  ber  prop<- 
erty.  It  is  tilleged  that  the  oondltioBs  caus- 
ing the  nuisance  could  easily  and  cheaply  be 
remedied,  but  have  not  been  remedied,  and 
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her  use  and  enjoyment  of  her  property  Is 
greatly  interfered  with  by  the  conduct  of  the 
defendants;  and  that  the  rental'  value  of 
plaintiff's  property  has  been  practically  de- 
stroyed. 

After  evidence  was  introduced  the  plaintiff 
amended  her  petition  "by  striking  therefrom 
all  allegations  of  negligence  as  to  the  con- 
struction of  the  gin."  Evidence  was  submit- 
ted, witnesses  were  heard  at  the  trial,  and 
the  jury  were  permitted  to  view  the  prem- 
ises. The  trial  resulted  in  a  verdict  for  the 
defendants.  The  plaintiff  filed  a  motion  for 
a  new  trial,  which  was  overruled,  and  she 
excepted. 

F.  K.  McOutcben  and  Maddoz,  McCamy  k 
Shumate,  all  of  Dalton,  for  plaintiff  in  error. 

W.  C.  Martin,  Wmf.  B.  Mann,  and  W.  Gor- 
don Mann,  all  of  Dalton,  for  defendants  in 
error. 


BBCK,  P.  J.  (after  stating  the  faicts  as 
above).  [1]  1.  Error  is  assigned  upon  tliat 
portion  of  the  court's  charge  wherein  the  ju- 
ry were  instructed  that — 

*'The  defendants  had  the  right  to  construct 
the  ginnery  in  question,  and  use  in  its  construc- 
tion ordinary  care  and  diUgence,  and  after  con- 
struction had  the  right  to  operate  It,  using  in 
its  operation  ordinary  care  and  diligence; 
*  *  *  but  if  they  did  not  use  ordinary  care 
and  diligence  in  the  operation  of  the  ginnery 
after  construction,  and  if  because  of  the  negli- 
gent construction  of  the  ginnery,  in  the  installa- 
tion of  mAchinery,  or  because  of  the  negligent 
operation  of  the  ginnery,  hurt,  inconvenience, 
or  damage  resulted  to  the  plaintiff,  and  it  was 
not  such  inconvenience  or  damage  as  was  fanci- 
ful, or  as  would  affect  only  one  of  fastidious 
taste,  but  such  as  would  have  affected  an  or- 
dinarily reasonable  man,  then  the  plaintiff  would 
be  entitled  to  a  writ  of  injunction  as  against  the 
operation  of  the  ginnery 'in  this  manner  by  the 
defendants.** 

Subsequently  to  the  giving  of  this  charge 
the  amendment  striking  from  the  petition  all 
allegations  as  to  the  negligent  construction 
of  the  gin  waa  submitted  and  allowed,  and 
the  court  charged  the  jury  thereupon  that 
they  would  not  consider  the  allegations  con- 
tained In  the  petition  relative  to  the  negli- 
gent construction  of  the  gin,  nor  consider  the 
references  in  the  charge  of  the  court  to  the 
stricken   allegations. 

The  portion  of  the  charge  first  quoted  was 
excepted  to  upon  the  ground,  among  others, 
that  it  lays  down  an  incorrect  rule  as  to  the 
plaintiff's  rights  in  case  the  jury  should  find 
that  the  injuries  complained  of  resulted  from 
the  operation  of  the  gin;  and  the  instruc- 
tions given  after  the  amendment  reiferred  to 
was  made  are  excepted  to  on  the  ground  that 
they  were  vague  and  misleading  and  too  gen- 
eral to  cure  the  errors  set  out  in  the  extract 
from  the  charge  first  quoted.  The  charge  of 
the  court  stated  above  is  open  to  the  criti<' 
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dsm  that  It  is  somewhat  yagne  and  confus- 
ing ;  but  we  do  not  pause  to  point,  out  Just 
wherein  It  Is  vague  or  indefinite, ,  and  con- 
fine ourselves  to,  ruling  upon  the  proposition, 
laid  down  by  the  coprt,  that  the  plalntMI 
would  not  be.  en  titled  to  an  injunction  if  the 
gin  was  operated  with  ordinary  care  and  dil- 
igence. TWs  rule  is  radically  wrong.  The 
Jury  must  have  understood  that  if  a  ginnery 
erected  within  30  feet  of  the  plaintiff's  resi- 
dence did,  as  coxnplained,  throw  dirt,  lint, 
and  trash  upon  the  premises  of  the  plaintiff 
In  such  a  way  as  to  cause  the  lint  and  dirt 
^d  other  impurities  to  go  through  the 
cracks,  windows,  or  other  apertures  of  the 
residence,  so  as  to  materially  Interfere  with 
the  comfort  and  convenience  or  Health  of  the 
inmates  and  to  the  material  decrease  of  the 
rental  value  of  the  premises,  nevertheless  if 
the  defendants,  the  owners  and  operators  of 
the  ginnery,  had  observed  reasonable  care 
and  diligence  in  the  constmctibn  and  opera- 
tion ot  the  gin,  the  plaintiff  had  no  redress 
in  a  court  of  equity.  We  do  not  understand 
that  to  be  the  law.  Xt  is  noti  true  that  an 
individual  or  a  corporation  can  set  up  a  gin- 
nery in  close  proximity  to  a  residence  and 
continue  to  operate  it  so  as  to  practically  de- 
stroy the  value  of  the  residence  near  wl\lch 
it  is  located,  provided  in  the  operation  ef 
the  ginnery  ovdinary  care  and  diligence  is* 
shown.  T6  hold  that  this  Is  law  would  prac- 
tically destroy  the  maxim,  '^slc  utere  tuo  ut 
alienum  noh  Indas."  A  nuisance  is  defined 
in  Civil  Code,  {  f^57,  as: 

"Anything  that  worlieth  hurt,  inconveniencs, 
or  damage  to  another;  and  the  fact  that  the 
act  done  may  otiierwise  be  lawful  does  not  keep 
it  from  being  a  nuisance*  The  inconvenience 
complained  of  must  not  be  fanciful,  or  siieh  as 
would  affect  only  one,  of  fastidious  taste,  •  but 
it  must  be  such  as  would  affect  an  ordinary  rea<* 
flonable  man." 

It  has  been  held  more  than  once  by  this 
court  that  the  operation,  of  a  cotton  gin  is 
not  per  se  a  .nuisance, .  but  that  it  may  be- 
come so  under  <:ertain  circumstances ;  and  it 
does  become  such,  and  It  has  been  so  ruled, 
if  the  cotton  gin  is  operated,  in  such  a  way 
as  to  invade  and  injure  the  property  of  an- 
other. Tate  V.  Mull,  147  Ga.  196,  93  S.  E. 
212,  3  A.  L.  R.  310.  If  correctly  we  interpret 
the  role  there  laid  down,  it  means  that  if  one 
erects  a  cotton  gin  in  dose  proximity  to  the 
dwelling  place  of  another,  and  the  operation 
of  the  same  works  hurt,  Injury,  and  incon- 
venience to  the  owner  or  occupants  of  the 
dwelling,  the  test  is  not  whether  the  opera- 
tors of  the  gin  used  ordinary  care  and  dili- 
gence, in  case  the  owner  of  the  dwelling 
should  seek  injunctive  relief,  but  the  test  is, 
Does  the  operation  of-  the  gin  fis  alleged 
work  hurt,  inconvenience,  or  Injury,  as  limit- 
ed in  the  code  section  quoted  above?  In  this 


connection  read  the  well -considered  case  of 
Holman  v.  Lramadry  Oo.,  149  Ga.  345,  100  S. 
E.  207,  6  A.  L.  R.  1504.  In  that  case  it  was 
said: 

"Every  person  has  the  right  to  have  the  air 
diffused  over  bis  premises,  whether  located  in 
the  dty  or  country,  in  its  natural  state  and  free 
from  artificial  impurities,  (a)  By  air  in  its 
natural  state  and  free  from  artificial  imparities 
is  meant  pure  air  consistent  with  the  locality 
and  character  of  the  community,  (b)  The  pol- 
lution of  the  air,  so  far  as  reasonably  neces- 
sary to  the  enjoyment  of  life  and  indispensable 
to  the  progress  of  society,  is  not  actionable, 
(c)  The  privilege  of  use  incident  to  the  right 
of  property  must  not  be  exercised  in  an  unrea- 
sonable maimer,  so  as  to  inflict  injury  upon  an- 
other unnecessarily,  (d)  The  maxim,  *Sic  utere 
tuo  ut  alienum  non  Isdas,'  cimsidered  and  ap- 
phed." 

We  dte  and  qjoote  from  the  Holman  Case 
in  order  thfit  «tght  may  not  be  lost  of  the 
distincti<«i  that  was  made  with  reference  to 
the  "locality  and  character  of  the  conminnl- 
ty  when  the  question  of  Injury  caused  by  pol- 
lution of  the  air  or  similar  injuries  is  in 
question." 

[2,  S]  2,  8.  An  elaboration  of  the  rulings 
made  in  headnotes  2  and  8  is  not  necessary. 
.  Judgpient  reversed. 

All  the  Justices  concur. 


■*— rt- 


(160  G&.  S35) 

STATE  V.  CALLAWAY  St  al.    (No.  1653.) 

(Supreme   Court   of   Georgia.    May   14,   1920. 
Judgment  Adhered  to  Aug.  14,  1920.) 

(ByltahU9  by  the  Court.) 

1.  Taxation  ^ss»336(2)  —  Proceedings  on  tax- 
flayer's  demand  for  arbitration  held  to  sub- 
stantially comply  with  Cke  law;  oaths  sub- 
scribed by  arbitrators  helil  sufficient 

The  proceedings  substantially  complied  with 
the  law  applicable  to  the  case  of  a  taxpayer  who 
had  failed  to  return  his  property  for  taxation, 
who  had  been  notified  by  the  tax  receiver  to 
make  a  return,  who  had  failed  to  comply  with 
the  notice,  and  whose  property  had  been  as- 
sessed by  the  tax  receiver,  and  who  had  accord- 
ingly demanded  an  arbitration.  They  were  not 
under  the  Tax  Equalization  X^w  of  1913,  which 
had  no  application.  The  oaths  to  which  the 
arbitrators  subscribed  were,  in  substance,  suf- 
ficient to  comply  with  section  1100,  Civil  Code 
1910. 

2.  Tasatlen  es»336(2)— Arbttrators  selsctMi  te 
assess  delinquent  psrsoaal  property  held  sot 
ineligible. 

The  arMtrators  selected  were  not  ineligible 
by  any  reason  assigned. 

3.  TaxaMn  «CD83e(2)— Refusal  sf  lniunoHsn 
In  rsspset  to  arbitration  held  proper^ 

The<ourt  didnbt  err  in  refusing  a  pendente 
lite  injvnctiott. 
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Error  from  Superior  Court,  Blchmond 
County;   H.  G.  Hammond,  Jndge. 

Proceeding  by  the  State  of  Georgia  against 
E.  H.  Callaway,  executor,  and  others,  to  en- 
join the  arbitration  of  the  yahiation  of  per- 
sonal property  for  taxation.  Pendente  lite 
Injunction  denied,  and  the  State  brings  error. 
Affirmed* 

Pierce  Bros.,  A.  L.  Franklin,  and  W.  K. 
MiUer,  all  of  Augusta,  for  plaintiff  in  error. 

CaUawny  ft  Howard,  of  Augusta,  for  de^ 
fendants  in  error. 

OII/BBRT,  J.  [1]  1.  This  is  a  proceeding 
to  enjoin  the  arbitration  of  the  Taluation  of 
personal  property  foft  taxaticfh.  It  is  con- 
tendi^  fihat  the  arbitrators  were  Illegally 
proceeding  under  the  tax  equaHssation  law. 
It  may  be  profitable  to  set  out  the  procedure 
required  by  bur  Code  in  such  cases.  "When 
the  owner  of  property  has  omitted  to  return 
the  same  for  taxation  at  t^e  time  and  for  the 
years  tlie. return  should  have  been  m^^de,  such 
owner  is  required  to  do  so  for  eaich  year  he 
is  a  delinquent,  said  return  to  be- made  under 
the  same  laws,  rules,  and  regulations  as  exist- 
ed durhig  the  year  In  default."  Ciril  Code,  | 
1055.  •'When  the  omitted  property  is  of  that 
class  which  should  have  been  returned  to  the 
tax  receiver  of  the  county,  the  said  tax  re- 
ceiver shall  notify,  in  writing  such  delin- 
quent, requiring  that  he  shall  make  a  return 
thereof  within  twenty  days,"  Civil  Code^  S 
1057.  If  such  a  delinquent  refuses  to  return 
his  property  after  the  notiee  given,  "it  shall 
be  the  duty  of  the  tax  receiver  to  assess  such 
property  for  taxation  from  the  best  informa- 
tion he  can  obtain. as  to  its  value  for  the 
years  in  default  and  notify  such  delinquent 
of  the  valuation,  wUich  shall  be  dnal,  unless 
the  taxpayer  raises  the  question  that  it  is 
excessive,  in  which  event  the  further  proce- 
dure shall  be  the  same  as  provided  by  law 
when  the  value  of  returned  property  is  arbi- 
trated." Civil  Code,  {  1069.  The  taxpayer, 
being  dissatisfied  with  the  assessmeot  of  the 
tax  receiver,  has  the  privil^e  of  leaving  it 
to  three  disinterested  i^ersons  for  arbitration. 
Civil  Code,  §  109S.  "Whenever  such  asses- 
sors are  called  in,  they  shall  take  an. oath  be- 
fore the  receiver  to  do  Justice  between  the 
parties  at  variance  touching  the  true  assess-' 
ment  of  the  tax  return."  Civil  Code,  1 1100^ 
The  petttion  shows  tiiiat  the<  taicpayer  had 
failed  tO' return  certain  personal 'property 'for 
taxation  during  the  years  1911,  1912,  1913, 
1914,  1915,  1910,  and  1917,  iodustve.  Pur- 
suant to  Civil  Code,  {  1059,  the  tax  receiver 
proceeded  to  assess  the  property  for  taxa- 
tion, from  the  best  information  he  coufd  ob- 
tain as  to  its  value  for  the  years  in  default, 
and  notified  the  delinquent  of  the  valuation. 
Thereupon,  within  ,;20  days  aft^r  receiving 
the  notice,  the  taxpayer  gave  notiee  to  the 
receiver  that  he  was  "dissatisfied  with 


the  assessments,"  and  requested  that  '^said 
assessments  be  referred  to  arbitration  as  pro* 
vid^d  by  law."  The  taxpayer  also  notified 
the  tax  receiver  that  he  had  selected  Percy 
£.  May  as  one  of  the  arbitrators.  Thereup- 
on the  tax  receiver  named  as  arbitrator 
Thomas  S.  Gray.  These  two  arbitrators  fail- 
ing to  agree  upon  a  third,  the  commissioners 
of  roads  and  revenues  of  Richmond  county 
appointed  C.  D.  Carr  as  the  third  arbitrator. 
The  two>  arbitrators  first  named-  subscribed 
to  an  oath  that  they  would  '^faithfully  and 
impartially  malce  a  true  and  just  assessment 
of  the  tax  returns  and  property  in  question/* 
and  would  ''determine  the  matter  submitted 
to  them  according  to  law  and  the  Justice  and 
equity  of  the  case."  The  oath  subscribed  by 
the  third  arbitrator  rt&dted  that  he  would 
'^impartially  determine  Ihe  matter  submitted 
according  to  law  and  the  Justice  and  equi- 
ty of  the  case."  The  plaintiff  insists  that 
the  arbitration  is  void  and  sbould  be  set 
aside,  because  it  is  a  iHroceedlng  under  the 
tax  equalization  law  of  1918  (Acts  1913,  p. 
123) ;  that  the  arbitrators  took  the  oath  pre- 
scribed by  the  tax  equalization  act,  and  pro- 
ceeded to  make  a  finding  as  provided  under 
the  equalization  law,  whereas  they  should 
have  proceed^  Under  tH^-laiw  Ofi:19a0,  which 
provided  that  the  arbitrators  should  ''find 
the  true  valued'  of  the  property ;  ^ud  should 
have  taken  the  oath  pi;ovld^  in  section  1100 
of  the  Civil  Code.  We  think  the  contention 
is  untenable.  Th^  notice,  to  the  taspa^er  was 
giveii  by  the  tax  receive  as  required  uii4er 
Civil  Code,  f  1067,  and  the  request  tsor 
arbitration  by  the  taxpayer  w&s  sufllcientlv 
broad  to  comply  with  the  requirement  of  sec 
tion  1098.  The  oaths  to  which  the  arbitra 
tors  Subscribed  were,  in  substance,  sufficient 
to  comply  with  section  1100.  A  falluj^e  tc 
take  the  oath  in  the  exact  words  of  the  Code 
woiUd  not  invalidate  the  proceedings.  Noth- 
ing in  the  entire  proceeding  as  alleged  in  the 
petition  indicated  that  it  was  by  virtue  of  t&^ 
equalisation  laW.  The  latter  could  ^ave  had 
no  application  to  the  taxation  bf  property 
for  any  of  the  previous  years,  but  only  to 
the  current  year.  Under  the  allegations  oi^ 
the  petition,  itherefore«  we  think  it  perfectly 
dear  that  the  tax  receiver  and  the  tax  pay- 
er intended  to  comply  with  the  law  applica- 
ble to  the  case  of  a  taxpayer  who  had  failed 
to  return  his  property  fpr  .taxation,  who  had 
been  notified  by  the  tax  receiver  to  make  a 
return,  who  had  failed  to  eemply  with  the 
notice,  and  whose* {Property  had  been  assess 
^  'by  ttte  tax  reccdver,  and  Who  had  acoord 
ingly  demanded  an  arbttration.  - 

[2]  2.  It  is  contended"  that  th6  ait)itration 
is  void,  and  should  be  ^t  aside,  because  two 
of  the  .arbitrators  were  not  impartial  and 
were  ineligible.  It  is  insisted  that  one  of 
these  arbitrators  was  the  business  partner  of 
a  son-in-law  of  the  taxpayer,  and  that  the 
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other  arbitrator  was  the  president  of  a  bank 
of  which  the  taxpayer  was  the  attorney  and 
legal  adviser ;  that  because  of  these  facts  the 
two  arbitrators  were  biased  in  behalf  of  the 
taxpayer^  and  were  not  legally  eligible  to  act. 
It  may  be  true  that  the  selection  made  of  the 
third  arbitrator  was  iaadvisable  and  injudi- 
cious, and  that  the  selection  made  by  the 
taxpayer  was  of  a  personal  friend.  There  is 
nothing  in  the  allegations,  however,  to  show 
that  either  of  the  arbitrators  were  in  fact  in- 
eligible because  of  bias  as  to  the  conflicting 
interests  in  the  arbitration. 

[3]  3.  The  allegations  in  regard  to  the 
pending  suit  for  mandamus  against  the  tax 
receiver  need  not  be  discussed,  as  the  ques- 
tions involved  therein  show  no  cause  for  in- 
junction. Richmond  Ck>unty  v.  iSteed,  ante. 
The  court  did  not  err  in  refusing  a  pendente 
lite  injunction,  which  was  the  only  judgment 
excepted  to,  and  therefore  our  ruling  herein 
is  confined  to  that  judgment. 

Judgment  affirmed. 

All  the  Justices  concur. 


(160  Qa.  286) 

BANK  OP  LUMPKIN  COUNTY  V.  JUSTUS 
•t  al.    (No.  1567.) 

(Supreme  Court  of  Georgia.    June  18,  1020. 
Rehearing  Denied  Aug.  17,  1920.) 

(ByUmJhu  hy  the  Court.) 


t.  Usury  ^s»l2,  15— Principal  aiid  Intsrest  «ay 
boar  Intsrsst  at  8  por  eant  fro«  Maturity; 
luterest  on  Interest  exoseding  tbo  legal  rate 
makes  note  usurious. 

It  is  lawful  to  indude  in  a  promissory 
note  the  amount  of  interest  at  the  legal  rate 
which  will  be  due  at  its  maturity,  and  to  pro- 
vide that  the  sum  represented  by  the  principal 
and  such  interest  shall  bear  interest  at  8  per 
cent,  per  annum  from  maturity.  McGrary  t. 
Woodward,  122  6a.  798,  00  S.  B.  941.  But  if 
the  amount  of  interest  so  indoded  in  the  note 
exceeds  tiie  legal  rate,  as  provided  in  dr. 
Code  19ltf,  I  8436,  and  is  inserted  in  the  note 
by  the  lender  for  the  purpose  of  evading  the 
laws  against  usury,  the  instrument  will  be  usu- 
rious. Bellerby  v.  Goodwyn,  112  Ga.  806,  87 
S.  B.  876;  Loganville  Banking  Go.  t.  Forres- 
ter, 143  Ga.  802,  84  S.  B.  961,  L.  R.  A.  1910D, 
1196. 

2.  Bills  and  notes  ^=»495— Evidenoe  «=>423(8) 
—Principal  and  surety  ^=> 1 7— Apparent  )olnt 
principals  are  presumed  to  be  such;  parol 
evidenee  admissible  to  show  that  apparent 
joint  principals  are  sureties;  sureties  olalm- 
Ing  disobargo  by  aot  Increasing  risk  must 
show  that  payee  knew  sf  suretyship. 

Where  two  or  more  persons  sign  a  note 
apparently  as  joint  prindpals,  and  there  is 
nothing  in  the  instrument  indicating  that  some 
of  the  makers  are  prindpals  and  others  sure- 
ties, the  presumption  of  law  is  that  all  are 
joint  prindpals.     This  presumption,  however. 


may  be  rebutted,  and  in  an  action  by  the  payee 
against  all  the  makers  as  joint  prindpals  it 
may  be  shown  by  parol  evidence  that  some  of 
the  makers  are  sureties  for  others,  the  burden 
being  on  those  setting  up  suretyship  to  es- 
tablish it;  and  where  they  daim  to  be  dis- 
charged by  some  act  increasing  their  risk  as 
Burettes,  they  must  further  show  that  the  payee 
knew  they  were  sureties  at  the  time  of  the  oc- 
currence of  such  act.  Bank  of  St.  Marys  v. 
Mumford,  6  Ga.  44;  Higdon  v.  Bailey,  26  Ga. 
426;  McGarter  v.  Turner,  49  Ga.  309;  Hall 
V.  Capital  Bank  of  Macon,  71  Ga.  715;  Buck 
V.  Bank,  104  Ga.  660,  80  S.  B.  872;  Trammell 
V.  Swift  Fertilizer  Works,  121  Ga.  778,  49  S. 
B.  739;  Williams  v.  People's  Bank  of  Summit, 
9  Ga.  App.  714,  72  S.  B.  177. 

3.  Usury  ^=»  1 27— Sureties  making  proper  de* 
fense  held  discharged  from  liability  by  usury. 

Sureties  who  signed  a  note  prior  to  the  pas- 
sage of  the  act  of  August  18,  1916  (Acts  1916, 
p.  48),  Umiting  the  penalty  for  usury,  though 
the  maturity  of  the  note  was  subsequent  to  the 
passage  of  the  act,  and  the  note  contained  a 
waiver  of  homestead  exemption  as  well  as  con- 
cealed usury,  the  existence  of  which  usury  they 
were  ignorant  at  the  time  they  signed  the  in- 
strument, were  discharged  from  all  liability 
therein,  provided  they  made  such  defense  at  the 
proper  time  and  in  the  proper  manner.  Prather 
V.  Smith,  101  Ga.  283,  287,  28  S.  B.  857,  and 
cases  dted. 

4.  Evidenos  4^=9423  (8)-44otioe  to  principal  of 
Intent  to  prove  suretyship  not  appearing  on 
contract  is  no  concern  of  oredltcr. 

Civ.  Code  1910,  |  3556,  provides  that:  *1f 
the  fact  of  suretyship  does  not  appear  on  the 
face  of  the  contract,  it  may  be  proved  by  parol, 
either  before  or  after  the  judgment  (the  cred- 
itor not  being  delayed  io  his  remedy  by  such  col- 
lateral issue  between  the  prindpal  and  Ids  sure- 
ty); if  before  judgment  the  surety  shall  give 
notice  to  the  prindpal  of  his  intention  to  make 
such  proof."  It  is  obvious  from  the  language 
of  this  section  that  its  provision  as  to  notice  ap- 
plies solely  to  a  collateral  issue  between  the 
prindpal  and  his  surety  in  which  the  creditor 
has  no  interest,  and  it  is  therefore  no  concern 
of  his  whether  the  surety,  in  a  case  covered  by 
the  statute,  gives  notice  to  his  prindpal  of 
his  intention  to  make  proof  of  Ids  snretyshqp. 

5.  Proper  trial  rulings. 

Applying  the  above  rulings  to  the  answer  of 
the  defendants  in  this  case,  and  to  the  objec- 
tions made  to  the  evidence  tending  to  sustain 
it,  the  judge  did  not  err  in  refusing  to  strike 
the  answer  and  in  overruling  the  objection  to 
the  evidence. 


6.  Usury  «e»i27—^urotles  ignorant  of  usury 
when  signing  note  wars  disohargsd  from  lla* 
bility. 

Though  the  evidence  was  conflicting,  the 
jury  was  authorised  to  find  in  favor  of  the  de- 
fendants pleading  suretyship;  that  the  note 
was  usurious;  that  the  plaintiff,  the  payee  in 
the  note,  intended  to  charge  usury;  that  such 
defendants  at  the  time  they  signed  the  note 
were  ignorant  of  the  usury  in  it;  and  that  under 
the  law  set  forth  in  the  preceding  notes,  they 
were  discharged  from  all  liability  in  the  action. 
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7.  Denial  of  new  trial. 

The  judge  did  not  err  in  refasing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Union  C!oimty ; 
J.  B.  Jones,  Judge. 

Action  by  Bank  of  Lumpkin  county  against 
J.  D.  Justus  and  others.  Judgment  for  de- 
fendants, new  trial  denied,  and  plaintiff 
brings  error.   Affirmed. 

This  case  was  converted  into  an  equitable 
action  by  an  amendment  to  the  petition, 
praying  for  reformation  of  the  instrument 
sued  on. 

W.  S.  Gaillard,  of  Dahlonega,  for  plain- 
tiff in  error. 

Pat  Haralson  and  T.  8.  Candler,  both  of 
Blalrsville,  and  J.  Q.  Collins,  of  Gainesville, 
for  defendants  in  error. 


FISH,  C.  J.    Judgment  affirmed.    All  the 
Justices  concur. 


llANinsa  T.  MARCHMAN      .  795 

(lOS  8.B.) 

Stated  above,  being  uncontradicted,  the  Judge 
directed  a  verdict  for  the  plaintiffs,  finding  for 
them  specified  un^vided  interests  in  the  land. 
Heldf  that  the  removal  of  the  head  of  the  family 
from  this  state,  and  acquisition  of  a  permanent 
residence  in  the  state  of  Alabama,  terminated 
his  right  to  the  homestead  exemption  set  apart 
to  him  under  the  Constitution  of  this  state  in 
the  land  in  controversy.  City  Bank  v.  Smiseon, 
73  Oa.  422;  Jackson  v.  Du  Hose,  87  Ga.  76X. 
13  S.  B.  916;  Palmer  v.  Smith.  88  Ga.  84,  13 
S.  &.  956;  Knoz  v.  Yow,  91  Ga.  376,  17  S.  B. 
654;  Willbanks  v.  TJntrmer,  98  Ga.  801,  25  S. 
B.  841.  The  land  descended,  at  the  death  of 
the  husband  of  the  family,  to  his  heirs  at  law. 
The  homestead  was  not  revived  by  return  of 
the  widow  to  this  state.  As  the  homestead  no 
longer  existed,  the  court  was  without  jurisdic- 
tion to  grant  the  order  at  chambers,  authoriz- 
ing the  widow  to  sell  the  land,  so  as  to  divest 
the  legal  titie  of  the  children.  Accordingly, 
on  the  uncontradicted  evidence,  the  judge  did 
not  err  in  directing  the  verdict  for  the  plaintiffs. 


(150  Ga.  S46) 

MoARTHUR  V.  BRIDGES  et  al.    (NO.  1553.) 

(Supreme  Court  of  Georgia.    Aug.  16,  192Q,) 

(SyUahuM   Ity  the  Court.) 


Homestead  ^=»I34,  145— At  death  of  head  of 
family  homestead  descended  to  children. 

N.  W.  Wood,  as  head  of  a  family  consisting 
of  his  wife  and  two  minor  daughters,  occu);)ied 
certain  land  in  Montgomery  county,  Ga.,  on 
which  he  conducted  a  farm,  which  had  been  set 
apart  from  his  estate  as  a  homestead  under  the 
Constitution  of  1877  (article  9,  |  1).  In  1900 
he  sold  out  all  of  his  personal  property  and  re- 
moved with  his  family  to  the  state  of  Alabama, 
where  he  acquired  a  residence,  and  dedared 
his  intention  to  permanently  reside  in  Alabama. 
Six  months  after  acquiring  a  domicile  in  Ala- 
bama he  died  in  that  state,  leaving  his  widow 
and  minor  children.  About  one  month  after  his 
death  the  widow,  leaving  the  children  with  their 
grandparents  in  Alabama,  returned  to  Georgia 
and  made  application  to  the  superior  court  of 
the  county  in  which  the  land  was  situated,  in 
behalf  of  herself  and  minor  children,  for  leave 
to  sell  the  land  whidi  had  been  set  apart  as 
a  homestead,  for  the  purpose  of  reinvestment. 
An  order  of  court  was  granted  at  chambers^  au- 
thorizing the  sale.  The  widow  subsequently 
sold  the  land  as  authorized  by  the  judgment. 
The  children  continued  to  reside  with  their 
grandparents  in  Alabama  until  they  had  attained 
majority  and  married.  They  did  not  receive 
any  part  of  the  proceeds  of  the  sale.  After  at- 
taining majority,  they  instituted  a  suit  in 
ejectment  against  persons  who  claimed  under 
purchasers  at  the  sale  made  by  the  widow.  On 
the  trial  the  evidence  introduced,  .in  effect  as 


Brror  from  Superior  Court,  Montgomery 
County;  B.  D.  Graham,  Judge. 

Action  in  ejectm^it  by  Lizzie  Bridges  and 
others  against  W.  T.  McArthur,  Sr.,  and  oth- 
ers. Judgment  for  plaintiffs  on  a  directed 
verdict,  and  defendants  bring  error.  Af- 
firmed. 

M.  B.  Calhoun,  of  Mt  Vernon,  A  C.  Saf- 
fold,  of  Vidalia,  and  Hines,  Hardwick  & 
Jordan,  of  Atlanta,  for  plaintiffs  in  error. 

Underwood  4b  Harris,  of  Mt  Vernon,  and 
Blalock,  Redding  ft  Stinson,  of  Waycross, 
for  defendants  in  error. 


ATKINSON,  J.     Judgment  affirmed* 
the  Justices  concur. 


All 


{ISO  Qa.  309) 

MANNING  et  al.  v.  MARCHMAN. 
(No:  1854.) 

(Supreme  Court  of  Georgia.     June  18,  1920. 
Rehearing  Denied  Aug.  17,  1920.) 

(BvUalhu  hf  Bditorial  Btalf.) 


Injunction  ^=»1 14(2)— Buyer's  assignee  held 
entitled  to  enjoin  seller's  moving  picture 
show,  notwIthBtaMlIng  assignee's  lease  af 
bis  business. 

Where  defendant  sold  his  moving  picture 
business  in  a  dty,  and  by  written  executory 
agreement  covenanted  not  *  to  operate  or  be 
connected  with  such  business  in  that  dty  with- 
in five  years,  plsintiff,  the  buyer's  assignee, 
who  received  a  bill  of  sale  from  the  seller, 
covenanting  tp  carry  out  the.covensnts  in  the 
agreement,  after  defendant  and  his  partner 
commenced  to  operate  a  moving  picture  show 
in  that  dty,  and  defendant's  colorable  sale  of 
his  interest  to  his  partner,  having  notice  of 
the  covenant,  could  enjoin  the  operation  of 
such  show  by  defendant,  notwithstanding  the 
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assignee's' lease  of  a  theater  other  than  that 
sold  by  defendant  to  one  as  soch  assignee's 
agent;  tfocfa  lease  not  deprlYlng  plaintiff  of  the 
right  to  sue  for  injunction  on  the  ground  be 
bad  no  interest  to  protect. 

Error  from  Supeilor  Court,  Gobb  Oonnty; 
N.  A.  Morris,  Judga 

Action  for  injunction  by  F.  G.  Marchman 
against  H.  V.  Manning,  and  J.  H.  C.  Wink. 
Tlemporary  Injunction  granted,  and  defend- 
ants  bring  error.    Affirmed. 

B.  B.  Blackburn  and  Tye,  Peeples  ft  T^ei 
all  of  Atlanta,  for  plaintiffs  in  error. 

D.  W.  Blair  and  Anderson  ft  Roberts,  all 
of  Marietta,  for  defendant  In  error. 

ATKINSON,  J.  In  April,  1916,  H.  V.  Man- 
ning, proprietor  of  a  movkig  plctore  show  at 
Marietta,  called  ^The  Gem,"  sold  the  busi- 
ness to  W.  A.  Sam«  tinder  a  written  execu- 
tory agreement  to  execute  a  bill  of  sale  upon 
completion  of  certain  deferred  payments  of 
the  purchase  price.  The  agreement  oontliin- 
ed  a  covenant  upon  the  part. of  Manning — 

"not  to  operate  within  tbe  city  of  Marietta  a 
moving  picture  show  during  the  term  of  twe 
years  from  this  date  [April  20,  1916],  or  to  be 
connected  in  any  way  with  a  moving  picture 
show  in  said  city  during  said  term  of  five  years, 
and  further;  in  the  event  the  said  W.  A.  Sams 
is  still  in  the  moving  picture  show  bunness  in 
said  city,  then  the  said  Hugh  T.  Manning  agrees 
that  he  will  not  operate  or  be  connected  in 
any  way  with^the  operation  of  a  moving  picture 
show  in  said  city  of  Marietta  for  an  additioxuil 
five  years  from  the  expiration  of  the  first  ^ye 
years,  above  set  out,  or  ten  years  from  this 
date." 

In  July  of  the  same  year  Sams  transfer- 
red the  contract  to  F.  G.  Marchman ;  the  lat- 
ter assuming  liability  to  Manning  for  the  bal- 
ance of  the  purchase  price  remaining  unpaid 
by  Saoui.  In  a  few  days  thereafter  March- 
man  made  final  payment  to  Manning  a^d  re- 
ceived from  him  a  bill  of  sale  of  the  busi- 
ness, which  identified  the  executory  contract 
with  Sams  by  giving  its  substance  and  date, 
and  expressed,  apiong  other  things,  a  cove- 
nant upon  the  part  of  Manning — 

"to  carry  out  with  said  Marchman  such  cove- 
nants and  agreements  and  [as]  set  out  in  the 
agreement  dated  as  aforesaid." 

Subsequently  Marchman  closed  the  Gem, 
and  continued  to  operate  another  moving 
picture  theater  in  Marietta,  called  "The 
Strand,"  which  also  he  had  purchased  from 
Sams.  In  April,  1919,  Marchman  made  a 
written  lease  of  the  Strand  to  Dan  Millard, 
as  agent  for  a  corporation  to  be  organized, 
for  the  term  of  five  years,  at  a  stated  month- 
ly rental ;  the  contract  giving  the  lessee  the 
right,  to*^ 


"vacate  the  premises  at  any  time  upon  80  days' 
written  notice   to   tbe   lessort  by   paying  the 


rent  for  that  month,  with  an  additional  one 
month's  EttntaL" 

In  June,  1919,  Manning  and  J.  H.  O.  Wink, 
copaitners,  commenced  to  operate  the  Dixie, 
a  rival  moving  picture  theater  in  Marietta. 
On  July  81,  1919,  Marchman  instituted  an 
action  against  Manning,  to  enjoin  him  from 
engagiUjg  in  the  moving  picture  show  busi- 
ness in  Marietta.    The  trial  judge,  to  whom 
the  petition  was  presented,  granted  a  rule 
nisi.    Manning  and  Wink  were  both  nonzesi- 
dents,  and  the  petition  was  served,  August  1, 
1919,  oh  the  brother  of  Manning,  who  was 
I  the  agent  in  charge  of  the  Dixie  Theater  at 
Marietta  for  Manning  ^  Wink.    At  that  time 
Manning  ft  Wink  as  partners  conducted  four 
other  moving  picture  theaters  in  other  cities. 
On  Angnet  15,   1919,  Manning  executed  a 
written  bill  of  sale,  purporting  to  convey  to 
Wink  his  half  Interest  in  the  Dixie;  the  con- 
sideration expressed  behig  $3,000,  ot  which 
$500  was  stated  to  be  paid  in  cash,  and  notes 
given  fdr  the  balance,  divided  into  three  an- 
nual payments.    On  the  same  day  Wink  ex- 
ecuted  a  mortgage  to  Manning  on  "an  undi- 
vided one-half  hiterest"  in  the  Dixie  Theater 
to  secure  the  deferred  payments.    The  bill  of 
sale  and  mortgage  were  recorded,  respective- 
ly, on  September  24  and  27, 1919.    After  this 
transfer  Manning's  brother  continued  to  op- 
erate the  Dixie  Theater  as  agent  for  Wink, 
without  ally  ostensible  sign  as  to  change  of 
ownership.    Manning  S^  Wink,  as  coparthers, 
continued  their  operation  of  the  moving  pic- 
ture show  in  the  four  other  cities  as  before. 
On  December  12,  1919,  whldh  was  after  the 
bill  of  sale  by  Manning  to  Wink,  Marchman 
amended  his  petition,  charging  that  the  pur- 
ported sale  by  Manning  to  Wink  was  not 
bona  flde,  but  merely  colorable,  and  made  for 
the  purpose  of  enabling  Manning,  through  his 
conneetion  with  the  partnership,  to  continue 
violating  his  covenant  with  Marchman  not 
to  ''operate''  in  Marietta  within  the  period 
limited  by  the  contract:     Wink  was  duly 
made  a  party  defendant     Both  defendants 
filed  answera 

At  an  interlocutory  hearing,  the  .  Judge 
granted  a  temporary  injunction*  enjoining 
the  defendants  from  Qperati^g  the  Dixie 
Th^ter.  Held,  on  oonflicting  evidence,  the 
Judge  was  authorised  to  find  that,  at  the 
time  of  the  alleged  sale  to  Whik,  he  had  no- 
tice of  the  covenant  of  Manning  with  March- 
man  not  to  ^gage  In  the  moving  picture 
show  bushiess  in  Marietta  for  a  limited  pe- 
riod, and  that  the  sale  was  a  merely  colora- 
ble transaction,  for  the  purpose  of  shielding 
Manning  in  the  continued  breach  of  his  cove- 
nant, and  consequently  that  the  business  was 
still  being  conducted  by  Manning  ft  Wink. 
Under  the  circumstanoes,  the  operation  of 
the  Dixie  Theater  hy  Manning  ft  Wink  could 
be  enjoined  during  the  period  limited  in  the 
covenant  made  by  Manning  to  Mardunan* 


CkL)  SARMON 
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The  lease  of  the  fttrand  to  MUIard  as  a^ent 
did  not  deprive  Marehman  of  the  right  to  sne 
for  Injtinctloii  on  the  ground  that  he  had  no 
Interest  to  protect.  The  Judge  did  not  err 
In  granting  the  temporary  injunction. 

Judgment  affirmed. 

All  the  Juatices  concur. 


S.B.) 

Atty.  Gen.,  and  VL  C.  Bennet,  of  Macon,  for 
the  State.  ^ 

HILL,  J.  No  errors  of  law  are  complained 
of  as  having  heen  committed  on  the  trial. 
The  verdict  is  supported  by  evidence,  and 
the  court  did  not  err  In  refusing  a  new  trial. 

Judgment  affirmed. 

All  the  Justiceis  concur. 


(150  Oa.  S7»). 

BOSTON  et  al.  v.  ft.  0.  NEELY  CO.  et  al. 

(No.  1659.) 

(Supreme  Oourt  of  Georgia.   June  16,  1020. 
Rehearing  Denied  Aug.  17,  1920.) 

(SyUdbuM  hy  the  Court.) 

1.  Charge  of  the  eourt. 

The  excerpt  from  the  charge  of  the  court 
assigned  as  error  in  the  sole  ground  of  ,the 
amendment  to  the  motion  for  new  trial,  when 
the  context  is  considered,  is  not  open  to  the 
objecti(m  that  it  expresses  an  opinion  on  the 
facts  hi  the  case. 

2.  Suflldeney  of  evidence. 

The  evidence  authorized  the  verdict. 

Error  from  Superior  Court,  Burke  CJoun- 
ty;   H.  G.  Hammond,  Judge. 

Action  between  Alonso  Boston  and  others 
and  the  B.  C  Neely^  Company  and  others. 
Judgment  for  the  latter,  and  the  former 
bring  error.    Affirmed. 

B.  M.  Price  and  Brinson  ft  Hatcher,  all  of 
Waynesboro,  for  plaintiffs  fn  error. 

H.  J.  Fullbrlght,  of  Waynesboro^  for  de- 
fendants in  error. 

GEORGE,  J.  Judgment  affirmed.  AH  the 
Justices  concur,  except  GILBERT,  J.,  dis- 
qualified. 


(UO  Oa.  844) 

WILLIAMS  V.  STATE.    (Ne.  1946.) 

(Supreme  Court  of  Georgia.    Aug.  14,  1820.) 

Error  from  Superior  Court,  Fulton  County ; 
Jno.  D.  Humphries,  Judge. 

Proceeding  between  the  State  and  Grover 
Williams.  From  the  Judgftient,  Williams 
brings  error.    Affirmed. 

Frank  J>,  Pierson,  of  Atlanta,  for  plaintiff 
in  error. 

John  A.  Boyldn,  Sol.  Gen.,  and  B.  A. 
Stephens,  both  of  Atlanta,  Clifford  Walker, 


(150  aa.  8S8> 
8ARM0N   V.   LILES.    <Ne.    1741.) 

(Supreme  Court  of  Georgia.    Aug.  14»  1920.) 

(SyXldbus  htf  the  Oourt.) 

Legs  asd  loggiao  ^s»3(l)— Dsaertptlen  la  sen- 
trast  parporting  to  oonvey  right  to  out  tim- 
ber beld  Insuflloient. 

A  written  instrument,  dated  and  signed  by 
the  parties,  recited  that  it  wss  an  agreement 
*'by  and  between  the  White  Oak  Club,  of  White 
Oak,  Ga.,  party  of  the  first  part,  and  K.  W. 
Liles,  J.  H.  Liles,  and  A.  J.  Lilee,  parties  of 
the  second  part,"  and  further  recited  that  K. 
W.  Idles  desired  to  cut  the  standing  cypress 
timber  on  the  lands  of  the  party  of  the  first 
part,  and  was  willing  to  pay  therefor  a  stated 
price,  and  that  the  party  of  the  first  part  was 
willing  to  grant  the  parties  of  the  second  part 
the  right  to  cut  ties  and  timber  as  aforesaid, 
provided  the  parties  of  the  second  part  would 
grant  certain  stated  rights  to  the  members  of 
said  White  Oak  Club.  To  a  petition  seeking  to 
enjoin  the  defendant  (plaintiff  in  error)  from 
interfering  with  the  catting  and  removing  of 
said  timber  by  the  petitioner  and  his  laborers, 
a  demurrer  was  interposed,  which  was  over- 
ruled, and  the  defendant  excepted.  Held,  that 
the  alleged  contract  was  void  for  lack  of  a 
sufficient  descriptiim!  of  the  lands  on  which  the 
timber  was  standing^  and  the  court  erred  in 
overruling  the  demurrer. 

Brtor  from  Superior  Court,  Camden  Coun- 
ty; E.  D.  <9raham,  Judge. 

Action  for  injunction  by  K.  W.  Liles 
against  Frederick  Sarmon.  Demurrer  to  pe- 
tition overruled,  and  defendant  brings  error. 
Beyersed. 

Boiling  Whitfield,  of  Brunswick,  for*  plain-* 
tiff  in  error. 

S.  C.  Townsend,  of  St  Marys,  for  defend- 
ant in  ^rror. 

GIIiBERT,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  GEORGE,  J., 
dissenting. 


HH^«     I.. 
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(25  Oa^  App.  617) 

SAVANNAH   ELECTRIC  CO.  V.  JOHNSON. 

(No.  10731.) 

rCourt  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 

(SyUahus  hy  the  Court.) 

1.  Carriers  <d=»348(6)— Trial  <d=s>296 (3)— In- 
struction In  passenger's  action  for  injuries 
while  alighting  held  erroneous,  and  not  cured 
by  other  Instruction. 

In  an  action  to  recover  damages  for  per- 
sonal injuries,  where  a  certain  state  of  facts 
proved  by  the  evidence  did  not  demand  the  in- 
ference that  the  plaintiffs  injury  was  caused 
by  the  defendant's  negligence,  it  is  error  to  in- 
struct the  jury  that,  should  they  believe  such 
facts  to  be  true,  they  would  be  authorized  to 
find  for  the  plaintiff.  Such  error  is  not  cured 
by  an  instruction  elsewhere  in  the  charge  that 
the  plalntiH  would  not  be  entitled  to  recover 
unless  the  injury  was  caused  by  the  defendant's 
negligence.  Such  instruction  is  not  calculated 
to  disabuse  the  minds  of  the  jury  of  the  erro- 
neous instruction  that  a  certain  state  of  facts 
constituted  negligence  and  entitled  the  plaintiff 
to  recover. 

2.  Carriers  ^=>3 1 4(1)— Petition  In  street  car 
irassenger's  aotion  for  Injuries  In  alighting 
held  sufficient 

Allegations,  in  a  petition  for  damages  for 
personal  injuries  that  petitioner  "brings  her 
suit  for  the  services  of  her  physician,"  naming 
him,  "in  the  sum  of  $25,"  and  that  petitioner 
was  treated  by  said  physician  "for  a  broken 
arm,"  are  sufficiently  specific  to  withstand  a 
special  demurrer. 

Error  from  Superior  Ck)iirt,  diatbam  Ooim- 
ty;    P.  W.  Meldrim,  Judge. 

Action  by  Ella  Johnson  against  the  Sa- 
vannah Electric  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  following  from  the  charge  of  the  court 
contains  the  language  excepted  to:    - 

*'Her  contention  is  that  the  car  came  to  a 
full  stop  at  the  place  where  it  usually  stopped, 
that  there  were  a  number  of  people  on  the  car, 
and  that,  without  warning  to  her  and  while  in 
the  act  of  stepping  off  the  car  at  that  {)lace,  it 
was  moved  suddenly  forward,  and  she  was 
thrown  to  the  ground  and  hurt  If  you  should 
find  that  to  be  the  truth  of  the  case,  you  would 
be  authorized  to  find  a  verdict  in  behalf  of  the 
plaintiff.  Unless  there  is  negligence  on  the 
part  of  the  defendant,  there  cannot  be  any  re- 
covery on  the  part  of  tiie  plaintiff;  that  is  the 
negligence  as  averred  in  this  petition,  and  by 
the  negligence  as  averred  in  this  petition  the 
plaintiff  must  stand  or  fall.  *  *  *  But  this 
defendant  is  not  liable  for  injury  to  the  plain- 
tiff, if  it  appears  that  the  defendant  used  such 
diligence,  or  if  it  appears  that  Jkhe  acddent  oc- 
curred by  reason  of  the  negligence  on  the  part 
of  the  plaintiff  herself.  According  to  the  con- 
tentions made  by  the  respective  parties,  the  is- 
sue is  narrowed  down  to  one  question:  Did 
that  woman,  at  the  time  and  place  where  the  I 


car  usually  stopped,  get  np  after  it  had  stop- 
ped, go  upon  the  pla^orm,  and  while  there,  in 
the  act  of  getting  off,  the  car  was  suddenly 
moved  forward  and  she  was  thrown?  Is  that 
the  truth?  Or  is  the  truth  of  it  this:  That 
before  the  car  stopped  she  jumped  from  a  mov- 
ing car,  and  was  thereby  hurt?  If  yon  find  that 
the  contention  of  the  plaintiff  is  true,  yon  would 
be  authorized  to  find  a  verdict  for  her." 

Osborne,  Lawrence  &  Abrahams,  of  Sa- 
vanpah,  for  plaintiff  In  error. 

Oliver  &  Oliver,  of  Savannah,  for  defend- 
ant in  error. 

STEPHENS,  J.  Judgment  reversed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(SS  Ga.  App.  SOS) 
SALLY  V.  BANK  OF  UNION.     (No.   10414.) 

(Court  of  Appeals  of  Georgia.    Division  No.  2. 

July  19,  1920.) 

Error  from  City  Court  of  Richmond  County; 
J.  C.  C.  Black,  Jr.,  Judge. 

r 

Action  between  Mary  E.  Sally  and  the  Bank 
of  Union.  Judgment  for  the  latter,  and  the 
former  brings  error.  The  Court  of  Appeals 
certified  questions.  Reversed,  in  conformity  to 
answers  of  the  Supreme  Court  (103  S.  E.  460.) 

B.  B.  McCSowen,  of  Augusta,  for  plaintiff  in 
error. 

Alexander  &  Lee,  of  Augusta,  for  defendant 
in  error. 

SMITH,  J.  ••!.  When  a  surety  has  been 
sued  separately  from  his  principal,  it  is  not 
then  too  late  for  the  surety  to  give  the  notice 
provided  for  in  section  8546  of  the  Civil  Code 
of  19X0,  to  proceed  against  the  principal  debtor 
(the  principal  debtor  being  within  the  jurisdic- 
tion of  this  state).  Said  section  provides  that 
the  surety,  *at  any  time'  after  the  debt  on 
which  he  is  liable  becomes  due,  may  give  the 
notice. 

"2.  The  provisions  of  section  8546  of  the 
Civil  Code  of  1910  do  not  affect  ^ther  the  na- 
ture, obligation,  construction,  or  validity  of  the 
contract,  but  go  only  to  the  remedy.  See  Van- 
zant  V.  Arnold,  31  Ga.  210(4),  213,  where  this 
view  was  expressed  in  the  opinion,  but  where 
the  decision  of  the  question  was  not  necessary 
to  the  disposition  of  the  case.  *The  indorser 
derives  his  right  to  be  released  from  the  stat- 
ute,* and  not  from  anything  contained  in  the 
contract  Howard  v.  Brown,  8  Ga.  523,  531. 
See  Thomas  v.  Clarkson,  125  Ga.  72(3),  54  S. 
B.  77,  6  L.  R.  A.  (N.  S.)  65a  The  statute  op- 
erates as  the  extinguishment  of  a  remedy,  and 
not  of  a  right  ftnd  is  therefore  in  the  nature 
of  a  limitation  of  actions.  17  R.  O.  L.  666,  and 
authorities  dted. 

"3.  The  statute  law  of  North  Carolina,  pro- 
viding that  a  married  woman  is  liable  upon  her 
contract  of  suretyship,  if  such  contract  was 
made  in  North  Carolina,  will  not  be  enforced 
in  this  state.  Civ.  Code  Ga.  1910,  {  3007,  pro- 
vides that,  'while  the  wife  may  contract,  she 
cannot  bind  her  separate  estate  by  any  con- 
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tract  of  suretyship.*  The  eourts  of  this  state 
will  not  enforce  the  laws  of  other  states,  where 
their  enforcement  is  contrary  to  the  policy  of 
this  state  as  expressed  by  statute,  as  in  this 
instance.  Civil  Code  1910,  §S  9,  4240;  Benton 
y.  Singleton,  114  6a.  648,  40  S.  E.  Sll;  12 
a  J.  438,  439;  5  B.  G.  U  911,  |  6." 

In  answer  to  certified  questions  by  this  court, 
the  Supreme  Court  made  the  rulini^s  above 
quoted  (160  Qa.  — ,  103  S.  B.  400),  which 
compel  a  reversal  of  the  judgment  of  the  court 
below  in  this  case. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
ear. 
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Qa.  App.  648) 
SCHLEY  V.  STATE.     (No.  11641.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(8yUdbu9  hv  EdHorial  Biaf.) 

1.  CrimiiMi  law  ^s»l  160— Approved  verdiot  will 
■ot  be  disturbed. 

Where  there  is  some  slight  evidence  au- 
thorizing a  verdict,  and  it  is  approved  by  the 
trial  judge,  a  reviewing  court  is  powerless  to 
interfere. 

2.  Criminal  taw  ^=»935(i)— Trial  Judge  has 
dlsoretlon  as  to  grantlae  of  new  trial  for 
Insuffleient  ovldenos. 

When  the  verdict  is  apparently  decidedly 
against  the  weight  of  the  evidence,  the  trial 
judge  has  a  wide  discretion  to  grant  or  refuse 
new  trial. 

Error  from  dtj  Court  of  Greensboro ;  Jos. 
P.  Brown,  Judge. 

Grant  Schley  was  convicted  of  an  QflPense, 
and  lie  brings  error.    AfDrmed. 

J.  G.  Faust,  of  Greensboro,  for  plaintilf  in 
error. 

Doyle  Qampbell,  Sol.  Gen.,  of  Monticello, 
and  Miles  W.  Lewis,  Sol.,  of  Greensboro,  for 
the  State. 

BliOOD WORTH,  J.  [1,  f]  The  facts  In 
thla  case  are  somewhat  similar  to  those  In 
Frost  y.  State,  120  Ga.  311,  47  S.  B.  901.  A 
i¥itnes8  swore  in  part: 

^  found  the  negroes,  seven  9i  them,  sitting 
in  a  ring,  with  cards  in  their  hands,  and  I  got 
a  half  dollar  off  the  ground." 

"The  motion  for  a  new  trial  contained  only 
the  usual  general  grounds.  There  was  some 
slight  evidence  authorizing  the  verdict;  and 
the  verdict  having  been  approved  by  the  trial 
judge,  under  the  repeated  and  noiform  rulings 
of  this  court  and  of  the  Supreme  Court,  a  re- 
viewing court  is  powerless  to  interfere.  When 
the  verdict  is  apparently  decidedly  against  the 
weight  of  the  evidence,  the  trial  judge  has  k 
wide  discretion  as  to  granting  or  refusing  a 
new  trial;  but  whenever  there  is  any  evidence, 
however  slight,  to  support  a  verdict  which  has 


been  approved  by  the  trial  judge,  this  court  i* 
absolutely  without  authority  to  control  tho 
judgment  of  the  trial  court."  Bradham  v.  State» 
21  6a.  App.  510,  94  S.  B.  618,  and  cases  cited. 

Judgment  affirmed. 

BBOYLES,  C.  J.,  and  LUKB,  J.,  concur. 


(25  Qa.  App.  547> 
HOWELL  V.  STATE.     (No.  11639.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(SyUahuB  hy  the  Court) 

Forgery   ^=>29(5)— Indlotment  faiilng  to  set 
forth  persons  defrauded  held  defective. 

An  indictment  drawn  under  section  245  of 
the  Penal  Code  of  1910,  which  fails  to  set  forth 
the  name  of  any  person,  firm,  or  corporation 
that  the  defendant  intended  to  defraud,  is  fa- 
tally defective,  and  a  verdict  and  judgment  of 
guilty  upon  a  trial  had  under  the  indictment 
are  void  and  mere  nuUities,  and  a  motion  to 
arrest  the  judgment  should  be  sustained,  not- 
withstanding that  the  indictment  was  not  de- 
murred tOw 

Error  from  Superior  Court,  Bibb  County; 
W.  E.  Thomas,  Judge. 

W.  B.  Howell  was  convicted  of  violating 
Pen.  CSode  1910,  |  246,  and  he  moves  to  ar- 
rest judgment.  The  motion  was  overruled, 
and  he  brings  error.    Reversed.. 

Hubert  F.  Bawls,  Chas.  A.  Glawson,  and 
Walter  J.  Grace,  all  of  Macon,  for  plaintiff 
In  error. 

Chas.  H.  Garrett,  Sol.  €ten.,  of  Macon,  for 
the  State. 

BROTLES,  C.  J.  The  indictment  in  this 
case  was  drawn  under  section  245  of  the 
Penal  Code  of  1910,  which  reads  as  follows : 

*'If  any  person  shall  fraudulently  make,  sign, 
forge,  counterfeit,  or  alter,  or  be  concerned  in 
the  fraudulent  making,  signing,  forging,  coun- 
terfeiting or  altering  of  any  other  writing  not 
herdn  provided  for,  or  shall  fraudulently  utter, 
publiidi,  pass,  or  tender  the  same,  knowing 
the  said  writing  to  be  forged,  or  counterfeited, 
or  falsely  and  fraudulently  altered,  with  intent 
to  defraud  any  pergon,  firm,  or  corporation  or 
shaU  fraudulently  cause  or  procure  the  same  to 
be  done,  he  shall  be  punished  by  imprisonment 
and  labor  in  the  pmiitentiary  for  not  less  than 
two  years  nor  longer  than  five  years."  (Ital- 
ics ours.) 

All  criminal  statutes  must  be  strictly  con- 
strued, and  so  construing  this  section  of  the 
Penal  Code  (which  is  based  upon  a  statute — 
Cobb's  Dig.  802;  Atts  1907,  p.  67),  it  clearly 
appears  that,  to  constitute  a  violation  thereof, 
there  must  be  an  intent  'to  defraud '  some 
particular  person,  firm,  or, corporation,  and 
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that  an  indictment  drawn  thereunder  which 
does  not  charge  sneh  an  intent  sets  forth  no 
crime  under  this  Ck)de  isection. '  It  follows 
that,  where  a  person  has  been  convicted 
and  sentenced  in  a  trial,  had  under  such  an 
indictmenti  his  motion  to  arrest  the  judg- 
ment should  be  sustained,  notwithstanding 
that  he  had  failed  to  demur  to  the  Indict- 
ment See,  as  to  the  principle  inyolved,  Wil- 
liams y.  State,  61  Ga.  535  (3). 

This  ruling  is  not  contrary  to  the  decisions 
in  Dukes  y.  State,  94  Ga.  393,  21  S.  B.  54, 
and  Brazil  y.  State,  117  Ga.  32,  43  S.  E.  400, 
for  those  cases  hold,  in  effeqt,  merely  that 
in  an  indictment  drawn  under  section  4447 
of  the  CJode  of  18S2  (section  241  of  the  Penal 
Code  6f  1910)  it  is  not  necessary  to  charge 
that  the  defendant  had  the  Intent  to  defraud 
any  particular  person.  That  section  reads 
as  follows : 

*'If  any  person  shall  falsely  and  fraudnlenUj 
pass,  pay,  or  tender  in  payment,  utter  or  pab^ 
lish  any  false,  forged,  counterfeit,  or  altered 
note,  bill,  check,  or  draft  as  aforesaid,  know- 
ing the  same  to  have  been  falsely  and  fraudu- 
lently forged,  counterfeited,  or  altered,  he  shall 
be  punished  by  imprisonment  and  labor  in  the 
penitentiary  for  not  less  than  two  years  nor 
longer  than  ten  years." 

It  will  be  seen  that  under  the  language 
of  that  section  a  yiolation  tiiereof  may  occur 
without  any  intent  on  the  part  of  the  ylolator 
to  defraud  any  particular  person.  In  our 
opinion  the  court  erred  in  overruling  the  de- 
fendant's motloi)  to  arrest  the  Judgment 

Judgment  reversed.    , 

LUKE  and  BLOODWOBTH,  J^.,  concur. 


(SS  Os.  App,  681) 

GRtFFIS  V.  BUCKOFZER«    (No.  11481.) 

\  Court  of  Appeals  of  Georgia,  Diyision  Nei-2. 

July  19,  1920.) 

(ByUabuM  by  the  Court.)  .    . 

I.  tnnkeepert  ^=>1  f  ( 1 1  )-«Not  liabie  far  loss  of 
valaatMes,  If  plaee  of  deposit  provided  and 
notice  thereof  posted* 

Where  a  guest  of  ,a  hotel  leaves  apon  the 
bed  of  the  room  occupied  by  him  a  large  sum 
of  money,  approximately  $176,  together  with 
a  railroad  ticket,  and  there  is  posted  upon 
the  door  of  the  room  the  following  notice:  '*Tbe 
management  will  not  be  responsible  for  m6ney, 
jewelry,  or  other  valuables  of  any  kind,  unless 
deposited  in  the  office  for  safe-keeping  and  a 
receipt  given  for  tame"<-mie  iHaiheeper  will  not 
be  liable  for  the  loss  of  such  money  or  other 
property,  if  he  has  complied  with  section  3510 
of  the  QvH  Code  (1910)  by  providing  "an 
iron  safe,  or  other  place  of  deposit  for  valua- 
ble articles,  and  by  posting  a  notice  thereof.** 
Tones  y.  Savannah  Hotel  Co.,  141  Ga.  530,  81 
8.  B.  874.  51  L.  R.  A.  (N.  S.)  1168. 


2.  iMkeepelv  «39ll(l2)— Untfis|>«tod  evMeaea 
Jnttifled  verdlot  for  defendant,  where  articles 
lost  by  guest. 

The  undisputed  evidence  showing  that  the 
notice  set  out  above  was  in  fact  posted  upon  the 
door  of  the  room  occupied  by  the  plaintiff,  and 
that  the  hotel  keeper  had  a  safe  for  the  deposit 
of  money  and  valoables  ol  guests,  the  eyidence 
demanded  a  yerdict  for  the  defendant,  and  the 
trial  judge  did  not  err  in  directing  sncfa  a  ver- 
dict. 


3.  Appeal  and  error  ^=>  1078 (4)— Assignments 
as  to  evldencop  not  Insisted  on,  will  not  be 
considered. 

'  The 'assignments  of  error  as  to  the  admis- 
sion and  exclusion  of  eyidence  will  not  be  con- 
sidered, as  they  are  not  insisted  upon  by  the 
plaintiff  in  error. 

4.  Overrolino  certiorari  not  error. 

The  judge  of  the  superior  court  did  not 
eir  in  overruling  the  certiorari. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  Ia  Bell,  Judge. 

Action  by  0.  S.  GritOn  against  Bruno 
Buckofzer.  Judgment  for  defendant  on  a  di- 
rected verdict,  and  plaintiff  brings  error. 
Affirmed. 

Moore  &  Pomeroy  and  Coles  &  Savage,  all 
of  Atlanta,  for  plaintiff  in  error. 

Walter  W«  Visanskat  of  AUantiti*  for  de- 
fendant in  error. 

SMITH,  J.    Judgment  alBrmed. 

JENKINS,    P.    J.,    and    STEPHENS;    J., 

cpncur. 


(26  Ga.  App.  02) 

OALTON  FRUIT  &  PRODUCE  CO.  v.  CON- 
NALLY,  Sheriff,  et  al.     (No.  1 1497.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jaly  13,  1920.) 

(Sytldbiu  by  th€  Court,) 

I,  Appeal  and  error  ^3»267(|)— Exoeptloa  to 
refusal  tp  allow  traverses  to  answers  held 
not  exception  to  final  Judgment. 

The  only  exception  to  any  ruling  in  this 
case  is  thus  stated  in  the  bill  of  exceptions: 
*'To  the  refusal  of  the  court  to  allow  the 
plaintiff  to  file  traverses  to  the  answers  filed  by 
the  defendants  in  said  case  the  plaintiff  in  er- 
ror then  and  there  excepted,  and  now  excepts, 
and  assigns  the  same  as  error,  because  the  same 
is  contrary  to  law.''  This  is  not  an  exception 
to  a  final  judgment.  "A  bill  of  exceptions,  la 
which  there  is  no  exception  to  the  final  judg- 
ment, does  not  confer  jurisdiction  upon  this 
court,  and  the  writ  of  error  must  be  dismissed." 
Simmons  v.  Peagler,  7  Ga.  App.  252,  66  S.  B. 
629,  and  cases  cited.  See,  also,  Lyndon  v.  Ga. 
Ry.  A  Eleetrie  Co.,  129  Ga.  854,  68  S.  H  1047 
(8);  Montgomery. v^  Reynolds,  124  Ga.  1053, 
53  S.  £.  612,  and  cases  cited. 
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•  Error    flrom    Superior    Ooort,    Wliitfield 
iCounty ;  M«  C.  Tarver,  Judge.. 

Action  by  the  Dalton  Fruit  &' Produce 
Company  againjst  C.  A.  Connally,  Sheriff,  and 
others.  Judgment  for  defendants,  and  plain* 
.tiff  brings  error.    Writ  of  error  dismissed. 

F.  K.  MeCutchen,  of  Dalton,  for  plaintiff 
in  error. 

Geo.  G.  Glenn  and  R.  H.  House,  both  of 
Dalton,  for  defendants  in  error. 

BLOODWORTH,  J.  Writ  of  error  dis- 
missed. 

BROYLES,  O.  J.,  and  LUKE,  J.,  concur. 


<26  Qa.  App.  619) 

FLOYD  V.  MASSACHUSETTS  MILLS  IN 
GEORGIA.    (No.   11023.) 

<Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 

(SyllahuM  hy  the  Court,) 

1.  Appeal  and  error  ^=923— Reviewino  ooort 
most  raise  question  of  Jurlsdietlon  In  all 
donbtftti  cases. 

It  is  the  duty  of  a  reviewing  court  to  raise 
the  question  oiF  its  jurisAction  in  all  cases  in 
which  there  may  be  any  doubt  as  to  the  exist- 
ence of  such  jurisdiction.  Welhorne  v.  State, 
114  Ga.  793,  796,  40  S.  S3.  857;  Tillman  v. 
Groover,  102  S.  E.  879. 

2.  Appeal  and  error  ^E3»a6,  78(3),  267(1)  — 
Writ  of  error  cannot  be  oonsldereif  until 
jLfter  final  Judgment  below;  error  will  not  lie 
to  order  ovorriiliflo  plaintiffs  demurrer  to 
plea,  wbore  no  final  Judgaont. 

Except  in  case  of  fast  writs,  appellate 
courts  have  no  jurisdiction  to  consider  a  writ 
of .  error  until  after  a  final  judi^ment  in  the 
court  below,  or  one  which  would  have  been 
final,  had  it  been  rendered  as  contended  for 
ffy  the  plaintiff  in  error.  Therefore  a  writ  of 
error  will  not  lie  to  an  order  of  the  trial  judge, 
overruling  plaintiffs  demurrer  to  the  plea  or 
defendant,  where  It  does  not  appear  that  there 
htts  been  a  final  judgment  rendered  and  ex- 
ception taken  thereto.  Johnson  v.  Battle, 
Adm'r,  120  Ga.  649,  48  S.  B.  128;  Tissley  v. 
Gullett  Gin  Co.,  21  Ga.  App.  512,  94  S.  E.  892; 
Turner  v.  Strauss-Epstein  Co.,  20  Ga.  App. 
736,  93  S.  E.  234;  Civ.  Code  1910,  |  6138. 

a.  Insuflloiency  of  exceptions. 

The  exceptions  in  this  case  being  talcen 
mer;ely  to  the  action  of  the  trial  judge  in  fail- 
ing to  sustain  the  plaintiff's  demurrer  inter- 
posed to  the  plea  of  the  defendant,  and  it  not 
appearing  that  any  final  jadgmeht  has  been 
entered  in  the  case  and  that  exception  has  been 
taken  thereto,  the  bffl  of  exceptions  in  this 
case  must  be  dismissed.  The  plaintiff  in  error 
is,  however,  granted  leave,  should  he  desire  to 
do  so,  to  file  his  bill  of  exceptions  as  exceptions 
pendente  lite  in  the  case.  Civ.  Code  1910,  {§ 
6152^154. 


Error  fn>m  City  Court  ,jOf  Hoyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  OfDe  Floyd  against  the  Massa- 
chusetts Mills  in  Gfeorgia.  Judgment  for  de- 
f^idant,  and  plaintiif  brings  error.  Dismiss- 
ed, with  direction. 

Judson  Andrews  and  L.  L.  Meadors,  both 
of  La  Grange,  for  plaintiff  in  error. 

Maddoz  &  Doyal,  of  Rome,  for  defendant 
in  error. 

JENKINS,  P.  J.  Writ  of  error  dismissed, 
with:  direction. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(ff  Oa.  App.  e24) 

CENTRAL  OP  GCORGIA  RY.  CO.  V.  CLEM- 
ENTS. (No.  11149.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  16,  1920.) 

(Bytlahu9  ly  the  Court.) 

!•  Appeal  and  error  ^;s»171(l)— Charge  as  to 
measure  of  damages  from  temporary  nul^anoe 
held  not  open  to  objeotlon. 
Where  the  petition  alleges  a  cause  of  ac- 
tion for  damages  arising  from  the  maintenance 
and  continuance  of  a  nuisance  which  is  not 
of  a  permanent  character,  umI  which  may  he 
ahated,  and  prays  for  damages  on  account  of 
the  diminished  market  value  of  the  freehold, 
and  the  measure  of  damages  Is  not  excepted  to 
by  demurrer,  and  evidence  in  support  of  the 
same  was  admitted  without  objection,  the  de- 
fendant cannot  complain  of  a  charge  of  the 
court  instructing  the  jury  that  the  plaintiff's 
measure  of  damages  for  the  maintenance  and 
continuance  of  the  nuisance  was  a  diminution 
in  the  market  value  of  the  property  injured. 

2.  Trial  ^=9255(2)— Charge  not  erroeeous  be- 
oause  not  submitting  defendant's  theory  In 
absence  of  request. 

The  charge  of  the  court  e^nfined  the  plain- 
tiff's right  to  recover  for  only  the  maintenance 
and  continuation  of  the  nuisance. for  four  years 
prior  to  the  filing  of  the  suit,  and  fully  and  fair- 
ly submitted  all  the  issues  to  the  jury,  and 
is  not  subject  to  any  of  the  objections  urged. 
In. the  absence  of  any  request  to  charge,  the 
defendant  cannot  complain  that  his  theory  of 
the  case  was  not  fully  given. 

3.  Siriioleftoy  of  evidence. 

It  is  fairly  inferable  from  the  evidence 
that  the  proximate  cause  of  the  plaintiff's  -dam- 
age was  the  negligence  of  the  defendant.  The 
evidence  supports  the  verdict,  and  it  cannot 
be  held  to  be  excessive. 

Error  from  Superior  Gourt,  P(dk  Oovnty; 
F.  A.  Irwin,  Judge. 

Action  by  )EB,  C.  Clements  against  the  Cen- 
tral of  Georgia  Railway  (Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 


^s»For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digssts  and  Indexes 
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J.  Branham  and  Maddox  &  Doyal,  all  of 
Rome,  and  W.  K.  Fielder,  of  Cedartown,  for 
plaintiff  in  error. 

John  K.  Davis  and  Mundy  ft  Watkina,  all 
of  Cedartown,  for  defendant  in  error. 

STEPHENS,  J.     Judgment  affirmed. 

» 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(25  Qa.  App.  625) 

SOUTHERN  EXPRESS  CO.  V.  TURNER. 

(No.  11184.) 

(Comrt  of  Appeals  of  Oeorgla,  Division  No.  2. 

Aug.  16,  1020.) 

(ByUahus  by  ihe  Court.) 

1.  Carriers  <d=s> 1 77 (4)— Notwithstanding  Car- 
mack  Amendment,  eonneoting  carrier  liable 
for  negligence. 

While  the  Garmack  Amendment  to  the  In- 
terstate Commerce  Act  (U.  S.  Comp.  St.  fifi 
8604a,  8604aa)  gives  a  right  of  action  against 
the  initial  carrier  for  loss  of  or  damage  to 
goods  in  shipment  in  interstate  commerce, 
whether  the  loss  or  damage  is  caused  by  the 
hiitial  or  a  connecting  carrier,  a  suit  may 
nevertheless  be  maintained  against  a  connect- 
ing carrier,  where  it  is  shown  that  the  loss 
or  damage  is  occasioned  by  its  negligence. 
Southern  Railway  Co.  v.  Morris,  147  Ga.  729, 
05  S.  B.  284. 

2.  Carriers  (@=s>227(l)  —  Petition  in  action 
against  connecting  carrier  field  to  allege  In- 
jury was  caused  by  Its  negligence. 

While,  in  a  suit  against  a  connecting  car- 
rier, it  must  be  alleged  that  the  injury  was 
caused  by  the  negligence  of  the  defendant,  a 
petition  which  alleges  that  the  "defendant  fail- 
ed and  neglected  to  safely  carry  and  deliver 
said  hog  to  petitioner  at  Valdosta,  for  when 
said  hog  reached  Tupelo,  Miss.,  it  died,  while 
in  the  possession  and  care  of  the  defendant, 
and  was  not  delivered  to  petitioner;  *  *  * 
that  by  reason  of  the  failure  of  defendant  to 
safely  carry  and  deliver  said  property  to  peti- 
tioner, as  aforesaid,  he  has  been  injured  and 
damaged'*— -contains,  as  against  a  general  de- 
murrer, a  sufficient  allegation  that  the  injury 
was  caused  by  the  negligence  of  the  defendant. 
Cincinnati,  Hamilton  &  Dayton  Ry.  Co.  v. 
Qnincy,  19  Ga.  App.  167,  91  S.  E.  220. 


3.  Carriers  ^s»l3l  —  Allegation  tliat  carrier 
received  goods  ''as  In  good  order"  did  not 
malce  action  for  lose  one  under  state  law. 
Where  the  petition  sets  forth  a  good  com- 
mon-law action,  an  allegation  that  the  defend- 
ant received  the  goods  "as  in  good  order"  does 
not  necessarily  render  the  action  one  brought 
under  the  state  law,  as  codified  in  Civ.  Code 
1910,  f  2752.    Philadelphia  A  Reading  Ry.  Co. 
V.  Venable,  117  Ga.  142,  43  S.  E.  407. 


4.  Pleading  ^=>246(3)— Aiiowanoe  of  amend- 
ment, amplifying  allegations  of  negllgenoe, 
proper. 

The  petition  sufficiently  set  out  a  common- 
law  action  against  the  connecting  carrier,  and 
it  was  not  error  to  allow  an  amendment  thereto 
amplifying  the  allegations  of  negligence.  The 
general  demurrer  and  the  motion  to  dismiss 
were  properly  overruled. 

Error  from  City  Court  of  Valdosta ;  J.  G. 
Cranford,  Judge. 

Action  by  J.  F.  Tnmer  against  the  South- 
ern Express  Company.  General  demurrer  to 
petition  overruled,  and  defendant  brings  er- 
ror.   Affirmed. 

R.  C.  Alston,  of  Atlanta,  and  E.  P.  S.  Den- 
mark and  John  C.  Hart,  both  of  Valdosta, 
for  plaintiff  in  error. 

E.  K.  Wilcox,  of  Valdosta,  for  defendant 
in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(S  Oa.  App.  KZ) 
WARD  V.  STATE.     (No.    11642.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  L 

July  28,  1920.) 


I 


Criminal  law  ^=»  11 60  — Affirm anco  of  verdiet 
supported  liy  evidence. 

Where  the  evidence  amply  authorised  the 
verdict  and  the  sole  error  assigned  was  the 
overruling  of  a  motion  for  a  new  trial  on  the 
usual  general  grounds,  the  judgment  will  be 
affirmed. 

Error  from  Superior  Court,  Walton  Coun- 
ty ;   Andrew  J.  Cobb,  Judge. 

Proceeding  between  the  State  and  Grady 
Ward.  From  the  Judgment,  Ward  brings  er- 
ror.   Affirmed. 

O.  Roberta,  of  Monroe,  for  plaintiff  In 
error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  for  the 
State. 

BROYLES,  C.  J.  The  sole  error  assigned 
is  the  overruling  of  the  motion  for  a  new 
trial,  which  contained  cHily  the  usual  general 
grounds.  The  evidence  amply  authorized  the 
verdict 

Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(2s»For  other  eases  see  same  topio  and  KBT-NUMBBR  in  all  Key-Numbared  Dicests  and  rndazas 
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<95  Oa.  App.  664) 

WHITE  of  al.  V.  STATE.    (No.  11648.) 

(Court  of  Appeals  of  Georgiat  Diyision  No.  1. 

July  28,  1920.) 

(ByUalmM  (y  Edifariol  Staff.) 

I.  Criminal  law  ^s>li56(l)— Ruling  on  motion 
for  now  trial  oannot  bo  disturfaod. 

In  paoBing  on  the  facts  in  motion  for  a  new 
trial,  the  trial  judge  has  some  discretion,  and, 
when  he  has  exercised  that  .  discretion,  the 
Court  of  Appeals  is  powerless  to  interfere. 


V.  MoCJOT  803 

8.1L) 

the  weight  of  eTidence,  if  there  is  any  evidence 
at  all  to  support  it."  Collins  ▼.  Broom,  21  Cku 
App.  420,  04  S.  E.  645(1),  and  citations. 

Applying  the  foregoing  rulings  to  the  facts 
as  they  appear  in  the  present  record,  the 
Judgment  overruling  the  motion  for  new 
trial  must  be  affirmed. 

BB0YLB3S,  C.  J.,  and  LUKE,  J.,  concur. 


2.  Criminal  law  «=>l  159 (4)— Verdict  will   be 
given  groat  woioht  on  appeal. 

The  greatest  weight  and  consideration 
should  be  given  to  verdicts  of  juries,  and  where 
the  evidence  is  conflicting  the  appellate  court 
will  not  disturb  the  finding,  though  it  might 
think  the  preponderance  was  in  favor  of  the 
losing  party,  as  the  credibility  of  witnesses  is 
exclusively  for  the  jury  who  see  and  hear  them 
testify. 

Error  from  Superior  Court,  Jackson  Coun- 
ty; A.  J.  Cobb,  Judge.  * 

Proceeding  bet-ween  the  State  and  Jess 
White  and  others.  From  the  judgment. 
White  and  others  bring  error.    Affirmed. 

P.  Cooley,  of  Jefferson,  for  plaintiffs  in 
error. 

W«  O.  Dean,  SoL  Cren.,  of  Monroe,  for  the 
State. 

BLOOX>WORTH,  J.  As  the  motion  for 
new  trial  in  this  case  contains  no  special 
grounds,  the  only  question  to  be  determined 
by  this  court  is  whether  or  not  there  is  any 
evidence  to  support  the  verdict 

[1]  In  passing  on  the  facts  in  a  motion  for 
a  new  trial,  the  judge  of  the  trial  court  has 
some  discretion;  but,  where  he  has  exer- 
cised that  discretion,  this  court,  is  powerless 
to  interfere. 

[2]  Our  Supreme  Court  has  said: 

'This  court  has  always  recognised  that  the 
greatest  weight  and  consideration  should  be 
paid  to  the  verdicts  of  juries,  and  in  many  cases 
has  held  that  while  the  verdict  was  different 
from  what  the  judges  would  have  rendered  as 
men,  the  court  would  not  interfere.  So,  too, 
where  the  evidence  was  conflicting,  it  would  not 
disturb  the  finding,  idthough  it  might  think 
that  the  preponderance  was  in  favor  of  the  los* 
tng  party.  In  testing  the  sufficiency  of  evidence 
this  court  cannot  consider  the  credibility  of 
witnesses,  that  being  a  matter  exclusively  for 
the  jury,  who  note  their  manner  of  testifying, 
and  consider  the  thousand  and  one  things  tran- 
spiring during  a  trial,  which  cannot  be  photo- 
graphed or  transcribed  and  transmitted  to  this 
court  as  a  pait  of  the  record."  Patton  v.  State, 
117  Ga.  284,  48  B.  B.  634. 

"This  court,  by  the  constitutional  amendment 
creating  it,  is  limited  in  jurisdiction  to  the 
correction  of  errors  in  law  alone,  and  there- 
fore has  no  power  to  grant  a  new  trial  on  the 
ground  that  the  verdict  is  strongly  contrary  to 


(26  G&.  App.  628) 
OHLEN  V.  McCOY.     (No.   11454.) 

^  Court  of  Appeals  of  Oeorgia,  Division  No.  2. 

July  19,  1920.) 

(8ylldbu8  by  the  Court.) 

1.  Judgment  ^s>342 (3)— Motion  to  set  aside 
Judgment  under  statute  not  made  In  term 
time  wili  be  dismissed. 

This  was  a  statutory  motion  to  set  aside  a 
judgment  (Civ.  Code  1910,  ft  4358,  5958),  and, 
it  not  affirmatively  appearing  on  the  face  of  the 
motion,  or  from  movant's  affidavit  (the  only 
evidence  offered  in  support  thereof),  that  it 
was  made  during  term  time,  and  this  being  es- 
sential to  the  validity  of  such  a  motion,  the 
same  should  have  been  dismissed.  Lovett  v. 
Tickers,  24  Ga.  App.  407,  100  S.  E.  755;  Bed- 
good  V.  Floyd.  20  Oa.  App.  617,  93  S.  E.  218: 
GiUespie  v.  Farkas,  19  Ga.  App.  158,  91  S 
E.  244(2);  Malsby  v.  StudstiU,  127  Ga.  726^ 
728,  66  S.  E.  988,  and  cases  there  dted. 

2.  Judgment  ^=9344,  365,  366~To  set  Judg- 
ment aside  meritorious  reason  must  appear; 
that  oounsei  inadvertently  overlooked  case 
no  ground. 

"Where  parties  have  a  case  in  court,  it  is 
their  duty  to  attend  and  look  after  their  in- 
terests. They  cannot  remain  away  without 
sufficient  cause  and  subsequently  have  set  aside 
a  judgment  properly  rendered  against  them, 
especially  where,  by  the  exercise  of  the  least 
diligence,  they  could  have  ascertained  the  time 
when  the  case  was  set  for  trial."  Seifert  v. 
Holt,  82  Ga.  757,  9  S.  E.  843(8).  This  is  true 
notwithstanding  a  motion  to  set  aside  a  judg- 
ment is  addressed  to  the  sound  legal  discretion 
of  the  trial  judge,  since  it  should  not  be  grant- 
ed unless  some  meritorious  reason  be  given 
therefor.  Moore  v.  Kelly  &  Jones  Co.,  109  Ga. 
798,  35  S.  E.  168(2) ;  Ingalls  v.  Lamar,  115  Ga. 
296,  299,  41  S.  E.  578.  The  faUure  of  the  de- 
fendant's counsel  to  appear  and  defend  the  case, 
solely  because  he  inadvertently,  in  reading  the 
court  calendar,  overlooked  the  case  which  was 
printed  thereon,  affords  no  such  reason.  See 
Kellam  v.  Todd,  114  Ga.  981,  41  S.  E.  89;  Ay- 
er  V.  James,  120  Ga.  578,  48  S.  E.  154. 

3.  Judgment  ^s»366— Motion  to  vacate  verdiet 
held  not  based  on  suffloient  grounds. 

While  the  above  deals  with  the  motion  as 
one  to  set  aside  a  judgment  based  on  a  verdict, 
even  if  it  be  treated  as  a  motion  to  vacate  a 
verdict,  it  was  legally  insufficient  (Ayer  T. 
James,  supra),  and  the  judge  erred  in  sustain- 
ing it  and  reopening  the  case. 


^s»Por  other  cases  see  Hune  ioplo  and  KSY-NUMBBa  in  all  Key-Numbered  Digests  and  Indexes 
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Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  Elllfl,  Judge. 

Proceedings  between  Mra  K.  C  Ohlen  and 
A.  J.  McCoy.  Judgment  for-  the  latter,  and 
the  former  brings  error.    Reversed. 

A.  E.  Wilson,  of  Atlanta,  for  plaintiff  in 
error. 

'  Guy  Parker,  of  Atlanta,  for  defendant  in 
error. 

SMITH,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  concurs. 

STEPHENS,  J.,  concurs  upon  the  grounds 
announced  in  paragraphs  2  and  3. 


(25  Qa.  App.  5«2) 

YOUNG   V.   STATE.    (No.    fl667.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(SyllahuM  by  the  Court.) 

1.  Crlmloal  law  ^:s>400( 8)— Expert  accountant 
may  give  summarized  statement  of  contents 
of  books  of  account. 

"Where  facts  can  be  ascertained  only  by 
an  examination  of  a  large  number  of  details 
on  books  of  account,  it  is  permissible  for  an  ex- 
pert accountant,  who  has  made  an  examinstion 
of  the  books  and  figures,  to  testify  as  a  witness, 
and  to  give  a  summarized  statement  of  what 
the  books  show,  provided  the  books  them- 
selves are  made  accessible  to  the  court  and 
to  the  parties.''  dpence  v.  State,  20  Ga. 
App.  61,  92  S.  E.  555(11),  and  authorities 
cited.  In  the  instant  •  case  the  record 
contains  the  following  note  of  the  trial  Judge; 
"Tbe  above  and  foregoing  motion  for  a  new 
trial  read  and  considered,  and  the  recitals  of 
fact  therein  are  approved  as  true,  subject  to 
this  statement:  That  on  the  making  of  the  ob- 
jections set  out  in  grounds  1  and  2  of  the 
amended  motion  the  trial  was  suspended,  and 
the  entire  series  of  books  and  records  were 
brought  into  court,  and  then  made  accessible 
to  the  court  and  parties."  Under  this  note  of 
the  judge,  and  the  other  facts  of  the  case,  the 
first  and  second  special  gi^unds  of  the  motion 
for  a  new  trial  are  without  merit. 

2.  Refusal  of  Instructions. 

In  the  light  of  the  entire  charge  and  of 
the  facts  of  the  case,  the*  court  did.  not  err 
in  refusing  to  give  the  several  requests  to 
charge,  as  complained  of. 

3.  SufRcfeticy  of  evidence. 

The  ver^ct  was  authorized  by  the  evi- 
dence, and  has  the  approval  of  the  trial  judge; 
no  error  of  law  is  shown,  and  the  judgD>ent  of 
the  court  below  is  affirmed. 

EIrror  from  Superior  Court,  Wilkes  Coun- 
ty ;  B.  F.  Walker,  Judge. 

Proceeding  between  T.  C.  Young  and  the 
State.  Judgment  in  favor  of  the  State,  and 
the  former  brings  error.    Affirmed.  1 


CoUey  &  CoUey,  H.  E.  Combe,  and  W.  A. 
Slaton,  all  of  Washingtoi^  Ga.,  for  plaintiff 
In  error. 

R.  C.  Norman,  SoL  Gen.,  and  Wm.  Wynne, 
both  of  Washington,  Ga.,  for  the  State. 

BROYLES,  C.  J.    Aflarmed. 

LUKE  amd  BLQpDWORTH.  JJ^  concmv 


(35  Ga.  Aj>p.  43S> 

CENTRAL  OF  GEORGIA  RY.  CO.  V.  MANS- 
FIELD TRADING  CO.    (No.  1 1054.) 

(Court  of  Appesls  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(Syllabut  hy  Editorial  BtaffJ 

1.  Appeal  and  error  ^s>248— Interlecutory  niU 
Ings  oannot  be  eonsldered  without  exoeptfons 
pendonte  lite. 

Exceptions  to  interlocutory  rulings,  not 
presented  by  exceptions  pendente  Hte,  cannot 
be  considered. 

2.  Appeal  and  error  ^=s> 1 078 (6)— Grounds  of 
motion  for  new  trial,  not  argued,  are  aban- 
doned. 

Grounds  of  the  motion  for  a  new  trial,  not 
specifically  argued  in  the  brief  of  counsel  for 
plaintiff  in  error,  will  be  treated  as  abandoned. 

3.  Appeal  and  error  €sp843(3)  —  Refosal  of 
nonsuit  not  oonsidered,  where  motion  for  new 
trial  was  grounded  on  want  of  evldenoe. 

An  assignment  of  error  in  refusing  a  aon- 
suit  will  not  be  considereid,  where  the  case  pro- 
ceeded to  judgment  and  the  motion  for  a  new 
trial  contained  the  ground  that  the  verdict  was 
not  authorized  by  the  evidence. 

Error  from  Superior  Court,  Newton  Coun- 
ty ;  JcMtm  B.  Hutcheson,  Judge. 

Action  by  the  Mansfield  Trading  Company 
against  the  Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  brings  er- 
ror.    Affirmod. 

Rogers  &  Knox,  of  Covington,  for  plaintiff 
in  error. 

King  &  Johnson,  of  Covington,  for  defend- 
ant in  error. 

LTJKB,  J.  [1-3]  Several  of  tlie  exceptions 
to  interlocutory  rulings  in  this  case  were  not 
preserved  by  exceptions  pendente  lite,  and 
therefore  cannot  be  considered.  Likewise 
numerous  grounds  of  the  motion  for  a  new 
trial  are  not  specifically  argued  in  the  brief 
of  counsel  for  the  plaintiff  in  error,  and  must 
therefore  foe  treated  as  abandoned.  The  as^ 
signment  of  error  upon  the  court's  refusal 
to  grant  a  nonsuit  will  not  be  considered, 
since  the  case  proceeded  to  Judgment  and 
the  motion  for  a  new  trial  contained  the 
ground  that  the  verdict  was  not  authorised 
by  the  evidence. 
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After  a  fhorougb  examination  of  the  vo- 
Inmihons  Record,  and  a  careful  comklderatlon 
of  all  the  assignments  of  error  that  are  prop- 
erly before  this  court,  we  find  none  that  re- 
quires a  new  trial.  The  evidence  authorized 
the  verdict,  the  ehai^ge  of  the  court  was  full 
and  fair,  and  for  no  reasqn  assigned  was  it 
error  to.  overrule  t]^  motiooa  for  a  new  trial. 

Judgment  affirmed. 

BROTLES,  0.  J.,  and  BLOODWORTH,  X, 
concur. 


(25  Qa.  App.  £15) 

MAYS  V.  MAYS.     (No.   10719.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

July  19,  1920.) 

fSyUahua  hy  the  Court.) 

I.  Exsoutors  and  administrators  ^=»193— Re« 
qulrements  as  to  rstivn  setting  aside  a  year's 
sspport  not  oanditions  precedent  tp  oitatlea. 

The  act  approved  August  19,  1918  (Acts 
1918,  p.  122),  requires  that  the  return  of  ap- 
praisers appointed  to  set  aside  a  year's  sup- 
port to  the  family  ol  a  deceased  ^'shsU,"  when 
any  land  is  included  in  the  property  set  aside 
in  the  return,  'fuUy  and  accurate^  describe 
said  land,  and  make  a  plat  thereof,  *  *  * 
which  plat  shall  be  made  and  recorded  as  a 
part  of  the  appraisers'  return/'  and  that  **V9' 
on  filing  said  return,  the  ordinary  shall  issue 
citation  and  publish  notice,  *  *  *  citiag 
all  persons  concerned  to  show  cause  why  said 
application  *  <■  «  shall  not  be  granted." 
While  an  accurate  description  of  the  iand  set 
aside  as  a  year's  support  and  the  making  of  a 
plat  thereof  as  prorided  in  the  act  are  essen- 
tial to  the  return,  they  are  not  conditions  pre- 
cedent to  the  right  of  the  ordinary  to  issue 
citation  and  publish  notice,  citing  all  persons 
concerned  to  show  cause  why  the  application 
should'  not  be  granted.  Where  land  is  included 
in  the  property  set  aside,  a  failure  to  make  a 
plat  of  the  land,  to  be  recorded  as  part  of  the 
return,  may  be  cured  by  an  amendment  to  the 
return. 

2.  Executors  and  administrators  ^S9 193*- Ap- 
praiser cannot  Impeach  return  setting  aside 
a  year's  support  by  showing  Improper  consid- 
erations. 

An  appraiser,  who  has  been  appointed  to 
set  aside  a  year's  support  to  the  family  of  a  de- 
cessed  person,  cannot  impeach  the  return  by 
testi^ing  that  the  appraisers  were  governed  by 
other  considerations  than  a  due  regard  to  the 
drcumstances  and  standing  of  the  family  pre- 
vious to  the  death  of  the  deceased.  The  trial 
Judge  propejUy.  excluded  testimony  of  one  of 
the  appraisers  to  the  effect  that  the  apprais- 
ers, in  setting  aside  the  year's  support,  took 
into  consideration  the  fact  that  the  deceased  iu 
his  lifetime  had  conveyed  some  of  his  property 
to  the  caveator. 


3.  Executors  and  administrators  ^=>  1 93— Ap- 
praisers settlig  aslds  yeir's  sdpport  mtiH 
consider  family's  eirouilistanees  iMfore  de- 
cedent's death;  caveator,  excepting  to  return 
of  appraisers,  mast  sustain  exceptions. 

It  is  the  duty  of  the  appraisers  appointed 
by  the  ordinary  to  set  aside  a  year's  support 
to  the  family  of  a  deceased  person  to  estimate 
the  value  of  the  property  set  aside  for  such  pur- 
pose in  accordance  with  the  circumstances  and 
standing  of  the  family  previous  to  the  death  of 
the  deceased,  keeping  in  vieW  also  the  solven- 
cy of  the  estate.  Qv.  Code  1910,  f  4041, 
Where  a  caveat  is  filed  to  the  return  of  the 
appraisers,  excepting  thereto  upon  the  ground 
that  the  value  of  the  property  set  aside  as  a 
year's  support  is  excessive  and  disproportionate 
to  the  valoe  of  the  estate,  and  that  it  was  not 
set  aside  with  due  regard  to  the  drcumstances 
and  standing  of  the  family  previous  to  the 
death  of  the  deceased,  the  burden  is  upon  the 
caveator  to  sustain  the  exceptions. 

4.  Executors  and  administrators  ^=»199— 
Whetiier  property  set  aside  as  year's  support 
for  wldbw  was  excessive  field  for  the  Jury.  . 

While,  ordinarily,  evidence  as  to  the  year- 
ly amount  expended  by  the  deceased  for  food 
for  the  maintenance  of  the  family,  together  with 
certodba  yeaiiv.  anmuhts  expended  for  his  in- 
dividual needs,  alone,  is  not  sufficient  to  estab- 
lish the  drcumstances  and  standing  of  the.  fam- 
ily previous  to  the  death  of  the  deceased,  yet 
where  the  estate  of  a  deceased  person  is  val- 
ued at  $55,000,  and  the  property  set  aside  by 
the  appraisers  as  a  year's  support  for  the  wid- 
ow is  of  the  value  of  $18,000,  and  it  appears 
that  the  deceased  in  his  lifetime  incurred  a 
yearly  expenditure  of  only  H^OOO'  for  food  for 
the  family,  there  is  presented  an  issue  for  the 
jury  as  to  whether  or  not  the  property  set 
aside  as  a  year's  support  is  excessive  and.  dis- 
pifoportionate  to  the  value  of  the  estate^  and 
IS  not  set  aside  with  due  regard  to  the  circum- 
stances and  standing  of  the  family  previous  to 
the  death  of  the  deceased.  It  was  error  upon 
the  part  of  the  trial  judge  to  direct  a  verdict 
sustainhig  the  return  of  the  appraisers. 

Error  from  Superior  Court,  Butts  Coun- 
ty; W.  fe.  H.  Searcy,  Jr.,  Judge. 

Proceeding  by  Mrs.  R..  W.  Mays  for  the 
setting  aside  of  a  widow's  support  for  a 
year^  T^ith:  caveat  by  J.  B.  Mays.  From  a 
directed  verdict,  sustaining  the  .return  of 
the  appraisers  ai^ointed  to  set  aside  the 
support,  the  caveator  brings  error.  Be- 
versed. 

H.  M.  Fletcher  and  G.  I/.  Bedman,  both  of 
Jackson,  and  Greene  F.  Johnson,  of  Mon- 
tioelk),  for  plaintiff. in  error. 

Hold^i,  Jennings  &  HOldeo;  of  Athens,  £L 
J.  Beagan»  of  McDonough,  and  W.  B.  Watr 
kins,  of  Jackson,  for  defendant  in  oror. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS.  P.  J.,  and  SMITH,  J.,  concur. 
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(26  Qa.  App.  <I10) 

ANDERSON  et  al.  v.  FIRST  NAT.  BANK  OF 
MILLEN^  (No.  11183.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Aug.  13,  1920.) 

(8pllahM9  hv  the  Court,) 

Execution  <d=s>  1 66— Affidavit  of  iiieoality  field 
without  merit. 

Bzceptioii  is  taken  to  the  overruling  and 
dismissal  of  an  affidavit  of  illegality  in  which  it 
was  alleged  that  the  fi.  fa.  was  proceeding  ille- 
gally for  the  reason  that,  although  it  had  been 
issued  subsequently  to  the  filing  in  the  court 
below  of  the  remittitur  from  this  court,  it  had 
been  issued  prior  to  the  time  that  the  remitti- 
tur was  made  the  judgment  of  that  court.  Beld, 
that  the  affidavit  of  illegality  presented  no  valid 
reason  why  the  proceeding  under  the  fi.  fa. 
should  be  suspended.  Civ.  Code  1910,  |  6217; 
EJioz  v.  State,  113  Qa.  929,  39  S.  B.  330(1). 

Error  from  City  Court  of  MUlen. 

Proceeding  on  fl.  fa.  by  the  First  National 
Bank  of  MiUen  against  A.  S.  Anderson  and 
others,  with  afildavit  of  illegality  by  defend- 
ants In  fi.  fa.  Judgment  for  plaintiff,  and 
defendants  in  fl.  fti.  bring  error.    Afiirmed. 

A.  S.  Anderson,  of  MlUen,  for  plaintiffs  in 
error. 

W.  Woodrum,  of  Mlllen,  for  defendant  in 
error. 

JBNKINS,  P.  J.    Judgment  alBrmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(»  Oa.  App.  610) 

KEILEY   et  al.  v.   CLEAOE.     (Ne.    10456.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 

Error  from  Superior  Court,  Fulton  County; 
W.  D.  Ellis,  Judge. 

Action  by  S.  E.  Cleage  against  J.  J.  Keiley 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  The  Court  of  Appeals 
certified  questions.  Affirmed,  in  conformity 
to  answer  of  the  Supreme  Ourt  (150  Ga.  — , 
103  S.  E.  167). 

Spence  &  Spence  and  G.  S.  Peck,  ai;i  of 
Atlanta,  for  plaintiffs  in  error. 

Anderson,  Bountree  &  Crenshaw,  of  At- 
lanta, for  defendant  in  error. 

JENKINS,  P.  J.  In  accordance  with  the 
rulings  made  by  the  Supreme  (3ourt  in  re* 
spouse  to  certain  questions  certified  to  It  in 
this  case  (150  Ga.  — ,  103  S.  B.  167),  the 
judgment  of  the  trial  court,  refusing  to  grant 
the  motion  for  new  trial  in  this  case,  must 
be  affirmed. 

Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(26  Ga.  App.  SM) 
BAILEY  V.  HOLMES.    (No.  II 176.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 

(SyUalm9  by  the  Courts 

Frauils,  atatute  of  ^=»129(0)— OraJ  ooatraet 
held  void  notwitbstandlao  pesteatlon  aid  la- 
provements. 

Assuming,  but  not  deciding,  that,  under  the 
authority  of  the  ruling  made  in  Bdenfield  v. 
Brinson,  149  Ga.  377,  100  S.  E.  373,  the  oral 
contract  for  the  sale  of  land,  the  vendor's  al- 
leged breach  of  which  forms  the  basis  of  this 
action,  was  not  void  for  uncertainty  or  insuffi- 
ciency of  description,  still,  under  the  statute  of 
frauds  (Civ.  Code  1910,  |  3222),  providing  that 
"to  make  the  following  obligations  binding  on 
the  promisor,  the  promise  must  be  in  writing, 
signed  by  the  party  to  be  charged  therewith, 
or  some  person  by  him  lawfully  authorised, 
viz.:  Any  contract  for  sale  of  lands,  or  any 
interest  in,  or  concerning  them" — the  alleged 
verbal  contract  of  purchase  and  sale  was  void 
and  unenforceable,  notwithstanding  that  the 
petition  shows  that  the  vendee  went  into  pos- 
session and  made  valuable  improvements  there- 
under, since  it  does  not  appear  that  such  im- 
provements or  any  part  thereof  were  made  at 
the  cost  of  the  vendee,  but,  on  the  contrary,  it 
is  shown  by  the  petition  that  in  the  contract 
of  purchase  it  was  "expressly  agreed  that  the 
money  for  the  improvements  necessary  to  make 
the  place  fit  for  farming  should  be  spent  for 
this  purpose,  before  any  payments  were  to  be 
made  upon  the  purchase  price  of  said  land," 
and  that  "plaintiff  continued  in  possession  of 
said  tract  of  land  for  the  q>aee  of  about  two 
years  after  his  agreement  with  defendant,  ac- 
counting to  no  one  for  rent,  nor  was  any  de- 
mand made  upon  him  by  defendant,  or  by  any 
one  else,  for  rent,  or  payment;  and  petitioner 
invested  the  entire  earnings  of  said  tract  of 
land  in  making  improvements  thereon,  during 
the  time  he  held  the  same."  Thus,  construing 
the  petition  against  the  pleader,  it  cannot  be 
said  that  any  allegation  is  contained  therein 
which  would  show  that  the  alleged  improve- 
ments were  made  at  the  vendee's  cost;  and, 
since  mere  possession  of  the  premises  is  not 
sufficient  to  relieve  the  transaction  from  the 
operation  of  the  statute,  the  court  did  not  err 
in  sustaining  the  demurrer  and  dismissing 
plaintiff's  suit 

Error  from  City  Ourt  of  Sparta;  F.  H. 
Johnson,  Judge. 

Action  by  R.  B.  Bailey  against  Robert 
Holmes.  Demurrer  to  petition  sustained,  and 
action  dismissed,  and  plaintiff  brings  error. 
Affirmed. 

G.  Li  Dickens  and  Wiley  ft  Lewis,  all  of 
Sparta,  for  plaintiff  in  error. 

Burwell  &  Fleming,  of  Sparta,  for  defend^ 
ant  in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 
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MANNING  V.  STATE.     (No.  11644.) 


(Court  of  Appeals  of  Creorgia,  Diyision  No.  1. 

July  28,  1920.) 

(Styllahus  by  Editoriai  Staff.) 

I.  Criminal  law  ^s>74l(5)-^ufficlency  of  cor- 
roboration of  accomplioe  for  Jury. 

The  question  whether  there  is  sufficient  cor- 
roboration of  testimony  of  accomplice  to  pro- 
duce conviction  of  defendant's  guilt  is  peculiar- 
ly for  the  jury. 

<•  Criminal  law  ^s>5l  I  (2)— Corroboration  of 
aooomplioe's  testimony  must  Doonsct  defend- 
ant with  ttie  crime. 

Slight  evidence  corroborating  accomplice 
testimony  may  be  sufficient  to  authorize  the 
jury  to  convict  defendant;  but  such  evidence 
must  within  itself  connect  defendant  with  the 
crime,  and  lead  in  the  inference  of  his  guHt,  in- 
dependently of  the  accomplice  testimony.  . 

Error  from  Superior  Ck)urt,  Brooks  Goiui- 
ty;   W.  B.  Thomas,  Judge. 

Mose  Mafinlng  was  copvlcted  of  simple 
larceny,  and  he  brings  error.    Reversed. 

Bennet  &  Harrell,  of  Quitman,  for  plain- 
tiff In  error. 

Clifford  E.  Hay,  Sol.  Gen.,  of  Thomasville, 
for  the  State. 

BLOODWORTH,  J.  Plaintiff  in  error 
was  convicted  of  simple  larceny  (hog  steal- 
ing). The  chief  witness  against  him  was  an 
alleged  accomplice.  * 

[1,2]  While  the  question  as  to  whether  or 
not  there  is  sufficient  corroboration  of  the 
testimcHiy  of  the  accomplice  to  produce  con- 
viction of  the  defendant's  guilt  is  peculiarly 
for  the  jury,  and  while  it  ts  true  that  slight 
evidence  corroborating  the  testimony  of  the 
accomplice  may  be  sufficient  to  authorize  a 
Jury  to  find  the  defendant  guilty,  this  cor- 
roborating evidence  must  within  itself  con- 
nect the  defendant  with  the  crime. 

"That,  in  order  to  warrant  a  conviction  of  a 
felony  upon  the  testimony  of  an  accomplice, 
the  corroborating  circumstances  must  be  such 
as  would  lead  to  the  inference  that  the  de- 
fendant is  guilty,  independently  of  the  testi- 
mony of  the  accomplice,  is  an  inflexible  rule'." 
Butler  V.  State,  17  6a.  App.  522,  87  S.  E.  712 
(1). 

See  cases  cited.  See,  also,  Nance  v.  State, 
126  Ga.  d5,  54  S.  B.  532  (1). 

Eliminating  from  this  case  the  testimony 
of  the  alleged  accomplice,  there  is  left  no 
evidence  "to  connect  the  accused  with  the 
perpetration  of  the  offense  and  lead  to  the 
inference  of  his  guilt" 

Judgment  reversed. 


BROYLEJS,  O.  J.,  and  LUKE,  J.,  concur. 
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*   (25  Oa.  App.  658) 
(No.    1 1643.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

Error  from  Superior  Court,  Brooks  County; 
W.  E.  Thomas,  Judge. 

John  Manning  was  convicted  of  larceny,  and 
he  brings  error.    Reversed. 

Bennet  &  Harrell,  of  Quitman,  for  plaintiff 
in  error. 

C.  E.  Hay,  Sol.  Gen.,  of  Thomasville,  for  the 
State. 

LUKE,  J.  This  case  is  controlled  by  the  de- 
cision of  this  court  in  Manning  v.  State  (No. 
11644)  103  S.  E.  807,  this  day  decided. 

Judgment  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  X, 
concur. 


McCLURE  V.  STATE. 


(26  Oa.  App.  54») 
(No.  11640.) 


(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1020.) 

(Bvllahu9  hy  EdiiaHdl  Staff.) 

t*  Crlmtaal   law  «s»l  1 60  — Approved  verdlot, 
supported  by  some  evidence,  net  disturbed. 

Where  there  is  some  evidence  to  support 
a  conviction,  approved  by  the  trial  judge,  it 
win  not  be  distuirbed  on  appeal 

2.  Criminal   law   ^s>8l4(  17)— Charge  on   eir- 
cumstantiai  evidence  unnecessary,  if  convic- 
tion does  not  wholly  depend  thereon. 
An  exception  in  a  criminal  prosecution  to 
a  failure  to  charge  on  circumstantial  evidence 
was  without  merit,  where  defendant's  convic- 
tion did  not  wholly  depend  upon  circumstantial 
evidence. 

Error  from  Superior  Court,  Carroll  Coun- 
ty; J.  R.  Terrell,  Judge. 

Loona  McClure  was  convicted  of  assault 
and  battery,  her  motion  for  new  trial  was 
overruled,  and  she  brings  error.     Affirmed. 

Boykin  &  Boykin,  of  CarroUton,  for  plain- 
tiff in  error. 

C.  E.  Roop,  SoL  Gen.,  of  CarroUton,  for  the 
State. 

LUKE,  J.  [1]  The  defendant  was  indict- 
ed for  assault  with  intent  to  murder,  and 
was  convicted  of  the  offense  of  assault  and 
battery.  There  is  some  evidence  to  support 
the  verdict,  which  has  the  approval  of  th« 
trial  judge. 

[2]  The  exception  to  the  court's  failure  to 
charge  upon  the  law  of  circumstantial  evi- 
dence is  without  merit,  since  the  conviction 
of  the  defendant  was  not  wholly  depend^t 
upon  circumstantial  evidence,  and  there  was 
no  timely  request  for  such  a  charge. 

The  other  exception  to  the  charge  of  the 
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ooart  Is  without  merit.    For  no  reason  as- 
signed was  it  error  to  oveirale  the  motion  for 
a  new  trial. 
Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWORTH.  J., 

concur. 


m  OtL.  App.  eo») 

PEEPLES  V.  AULTMAN,    (No.  11180.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  18,  1920.) 

(B$fUuhu9  hy  the  Court.) 

I.  Trial  ^s»  159— Nonsuit  jiroper,  wliere  ease 
set  proved. 

Wliere  a  plaintiff  falls  to  prove  his  case  as 
laid,  a  nonsuit  is  proper. 

2«  Partnership  ^s>  1 40— Partner  has  no  right  to 
recover  on  broker's  oontract  modified  by  co- 
partner. 

Whex»  a  plaintiif  declared  uppn  an  alleged 
contract  between  him  and  the  defendant,  where- 
in it  was  agreed  that  the  plaintiff  should  as  a 
real  estate  broker  sell  for  the  defendant,  for  a 
specified  commission,  certain  lands,  and  where 
the  plaintiff's  evidence  upon  the  trial  showed 
that  prior  to  any  performance  of  the  contract 
sued  upon  the  plaintiff  entered  into  a  partner- 
ship in  the  real  estate  husineBS  with  another, 
and  after  such  partnership  had  bec^n  formed 
the  partner  entered  into  negotiations  with  the' 
defendant,  and  obtained  a  modification  of  the 
terms  of  the  original  agreement  made  between 
the  plaintiff  and  the  defendant  relative  to  the 
sale  of  the  land,  there  was  shown  no  right  in  the 
plaintiff  to  recover  under  the  alleged  contract 
declared  npon,  and  a  nonsuit  wis  proper. 


Error  from  City  Ck)urt  of  Tifton;  Jaiues  H. 
Price,  Judge. 

Action  by  J.  E.  Peoples  against  Cliff  Ault- 
man.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.    Affirmed. 

J.  B.  Peoples  sued  Aultman  for  certain 
commissions  alleged  to  be  due  the  plaintiff 
as  a  real  estate  broker  upon  the  sale  of  cer- 
tain lands  of  the  defendant.  B^om  the  evi- 
dence at  the  trial  it  appeared  that  early  in 
the  year  1919  the  defendant  listed  with  the 
plaintiff  certain  lands  for  sale  at  the  price  of 
^5  per  acre,  and  agreed  to  pay  him  a  com- 
mission of  5  per  cent  on  the  sale.  In  June 
or  July,  1919,  the  plaintiff  formed  a  pintner^ 
ship  with  J.  M.  Pe^les,  under  the  firm  name 
of  J.  E.  Peeples  &  Son,  and  subsequently,  and 
before  performance  of  the  alleged  contract, 
J.  M.  Peeples  entered  into  negotiations  with 
the  defendant,  which  resulted  In  an  agree- 
ment by  the  de/endant  to  acoept  $40  per  acre 
for  his  lands,  and  to  pay  a  commission  of  5 
per  cent  The  property  was  afterwards  sold 
upon  this  basis,  and  the  defendant  refused 
to  pay  the  commission  agreed  upon,  and  J. 
E.  Peeples  brtm^tthis  suit  TbB  trial  judge 
granted  a  nonsuit,  upon  the  ground  that  ''the 
evidence  showed  that  the  cause  of  action,  fZ 
any,  was  In  the  partnership  composed  of  J. 
E.  Peeples  and  J.  M.  Peeples,  and  not  in  the 
plaintiff."  To  this  judgment  the  plaintiff  ex- 
cepted. 

Fu)wood  A  Hargrett,  of  Tifton,  for  plain- 
tiff in  error. 

RldgdlU  a  Mitchell  and  B.  D.  Smith,  all  of 
Tifton,  for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 
JENKINS,  P..  J.,  and  SMITH,  J.,  concur. 


^s»For  other  caa«i  ■••  sam«  topic  and  KBY-NUM6BR  In  all  Key-Numbered  Dlgesti  and  Indexes 


i 


(150  Oa.  863)  • 

FEWS  V.  8TATE. 

■ 

BUTLER  V.  SAME. 

(Nos.  1868,  1869.) 

(Supreme  Ooort  of  Geor^im.    Aug.  17,  1920.) 

(8yUahu9  J>v  Editorial  StafJ 

Homicide  «s»250— Evldenoe  ineuflelent  to  eM» 
tain  conviction  cf  murdeffL 

In  separate  trials  on  an  Indictment  afainst 
one  Butler  and  one  Fewa  for  murder,  charg- 
ing both  as  actual  perpetrators  of  the  crime  by 
ahooting  deceased  with  a  rifle,  evidence  held 
not  sufficient  to  sustain  convictions  of  murder. 

Error  from  Superior  Court,  Taliaferro 
Couuty ;  B.  F.  Walker,  Judge. 

Dink  Butler  was  convicted  of  the  murder 
of  W.  R.  Rainey,  and  sentenced  to  be  banged ; 
and  Fate  <allas  Noah)  Fewa  was  convicted 
of  murder,  with  recommendation  that  be  be 
imprisoned  for  life.  Their  separate  motions 
for  a  new  trial  were  denied,  and  they,  bring 
error.    Reversed. 

In  axv  Indictment  against  Dink  Butler 
and  Fate  Fews  for  the  murder  of  W.  R. 
Rainey,  both  defendants  were  charged  ad 
actual  perpetrators  of  the  crime  by  shooting 
Rainey  with  a  rifle.  The  defendants  were 
tried  separately.  Butler  was  convicted  with- 
out recommendation,  and  sentenced  to  be 
hanged.  Fews  was  convicted,  and  the  Jury 
recommended  that  he  be  Imprisoned  for  life. 
Separate  motions  for  new  trial,  based  solely 
on  the  general  grounds  that  the  verdict  was 
contrary  to  l^w  and  unsupported  by  evidence," 
were  overruled,  and  movants  excepted  by  sep- 
arate bills  of  exceptions.  In  both  cases  the 
uncontradicted  evidence  showed  that  Rainey 
was' killed  by  a  rifle  shot  fired  by  Dink  But-' 
ler.  Several  shots  were  flred  by'Butliir  In 
the  rencounter  with  Rainey,  but  only  one  took 
effect  The  wound  was  inflicted  during  the 
afternoon  of  Tuesday  December  23,  1919. 
The  bullet  penetrated  the  body  and  passed 
through  the  bowels.  Rainey  was  carried  to 
Augusta  several  hours  after  bcdng  wounded, 
to  be  treated  at  a  hospital,  and  died  on  the 
following  Friday,  December  26.  The  in- 
dictment was  found  at  January  special  term. 
The  verdict  against  Butler  was  rendered  on 
January  2»  and  the  verdict  against  Fews  on 
January  3,  1920.  Rainey  was  a  white  man ; 
the  defendants  were  negroes,  related  to  each 
other  as  brothers-in-law.  Rainey  had  a  wife 
and  children,  and  resided  with  them  In  the 
country.  His  house  fronted  the  public  road, 
sitting  back  about  25  yards,  and  separated 
from  the  road  by  a  ^^ard.  His  barn  was 
across  the  road  In  front  of  his  residence.  On 
one  side  of  the  bam,  extending  up  to  the 
road,  was  a  cotton  field,  and  b^ilnd  the  cot- 
ton was  a  com  patch.    About  35  yards  be- 
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hfnd  the  bftm  and'  about  100  yaifds  badt  from 
the  public  road  was  the  ■  residence  't>f  Beki 
Btitl^r,  a  brother  of  defendant  Dink  Butler. 
Off  one  side-  of  the  residence  of  Ben  l^utler, 
about  a  half  mUe  away,  was  the  residence 
of  Dink  Butler.  On  the  opposite  side  of  the 
residence  of  Ben  Butler,  at  a  distance  of 
about  800  yards,  was  tne  residence  of  de- 
fendant Fews.  Thds  the  reiddences  of  Ben 
Butler  and  of  the  defendants  were  on  the 
same  side  of  the  t)ubllc  road,  while  that  of 
Rainey  was  on  th^  opposite  side.  Ralney's 
barn  obstructed  the  view  from  his  house  to 
Ben  Butler's.  '^Roberson's^  was  a  place  lo- 
cated some  distance  away,  on  the  public  road. 
Whatever  conflict  there  may  be  In  the  evi- 
dence as  to  tne  clreumBtaoces  imder  which 
the  homldde  was  committed  will  appear  In 
the  different  acoonnts  given  by  the  witnesses, 
as  will  now  be  stated,  in  substance: 

1.  The  following  statement  applies  to  the 
case  of  Dink  Butler:  A  daughter  of  Rainey, 
Introduced  by  the  state,  testified  on  the  aft- 
ernoon in  question  Rainey  went  to  the  barn, 
preparatory  to  going  over  to  Roberson*s.  He 
came  mnnlng  back  to  the  house  bareheaded, 
and  got  hia  shotgun  jand  some  sh^ls,  saying 
that  he  was  "going  to  kill  a  negro.''  Wit- 
ness and  her  mother  endeavored  to  prevent 
him  from  going,  but  could  not  do  so.  As  he 
left  the  house  with  his  gun,  witness  went  to 
the  kitchen  window  and  watched  him.  He 
undertook  to  slip  up  and  get  ''behind  the 
barn."  When  he  reached  the  corner  of  the 
bam  a  rifle  shot  was  flred  by  Dink  Butler 
from  the  direction  of  Ben  Butler*s  house. 
Rainey  flred,  and  two  other  shots  were  flred 
by  Dink  Butler.  The  third  shot  by  Dink 
Butler  Inflicted  the  mortal  wound,  and  the 
drooping  action  of  Ralney's  body  showed 
when  he  was  hit.  At  that  time  Rainey  was 
standing  behind  the  corner  of  the  bam  from 
the  negroes,  trying  to  shoot  After  receiving 
his  wound  Rainey  shot  twice,  making  three 
shots  In  all  flred  by  him.  After  firing  his 
third  shot  he  started  back  to  the  house,  run- 
ning in  a  leaning  position  through  the  cot- 
ton patch.  Dink  Butler  then  ran  into  the 
corn  patch,  and  for  the  first  time  the  witness 
could  see  that  It  was  he  who  was  doing 
the  shooting.  He  pursued  Rainey,  advancing 
through  the  cane  patch,  shot  at  him  until 
he  fell,  and  then  left  Rainey  fell  in  the 
edge  of  the  yard.  He  never  got  further  than 
the  barn,  and  during  the  rencounter  he  was 
never  out  of  sight  of  the  witness.  She  could 
not  see  anything  that  occurred  behind  the 
bam,  and  did  not  know  who  was  shooting  at 
Rainey  until  Dihk  Butler  appeared  in  the 
corn  patch,  shooting  with  his  rifle.  Wit- 
ness did  not  know  what  had  occurred  before 
Rainey  first  returned  froih  the  bam  and  got 
his  gun.  Rainey  was  not  an  Officer  of  the 
court  A  hat  delivered  to  the  sheHff  by  the 
wife  ^f  Ben  Butler,  hi  which'  -wss  a  hole 


■*       nil 


\     * 


For  other  caaes  m—  tam«  topic  and  KIBT-NUMBBR  in  aU  Koy-Numbored  Digests  and  Indexes 
108  SJl-<Sl)i 


810 


108  SOUTHEASTERN  BEPOBTEB 


(Ga. 


that  had  not  appeared  prior  to  the  rencoun- 
ter, was  identified  by  the  witness  as  the 
hat  which  her  father  had  worn  to  the  bam 
when  he  started  to  Roberson's.  The  hat 
was  introduced  in  evidence,  the  state  con- 
tending that  the  hole  was  a  bullet  hole  pro- 
luced  by  a  shot  from  the  rifle  of  Dink  But- 
ler while  Rainey  was  going  to  the  house 
for  his  gun.  The  state  also  introduced  evi- 
dence of  statements  made  by  Rainey  during 
the  evening  of  the  day  he  was  shot  One 
statement  was  to  the  effect  that  he  was  shot 
by  Dink  Butler,  and  that  Butler  shot  first. 
A  statement  to  another  witness  was: 

"Dink  and  Ben  got  to  fussing/'  at  Ben  But- 
ler's house,  "and  I  went  down  there  to  qtiiet 
the  fuss,  and  Dink  Butler  said,    'You  are  the 

son  of  a  b we  are  after;    ♦    ♦    ♦    we  are 

going  to  kill  you  right  now;'  and  grabbed  his 
rifle.  I  did  not  have  a  thing  but  my  fist.  I 
hit  Dink  and  turned  him  loose,  and  made  a 
break  to  get  back  to  the  house  and  get  my 
gun,  and  Dink  shot  at  me  once  or  twice  as  I 
was  going  off.  I  got  my  gun  and  started  back, 
and  just  before  I  got  to  the  barn  I  shot  at 
Dink  and  hit  Ben  accidentally.  *  *  *  Ben 
was  trying  to  help  me.  *  *  *  Ben  was  com- 
ing to  me  to  keep  Dink  from  shooting.' 


ff 


Another  witness  testified  that,  about  7 
o'clock  in  the  evening  after  the  rencounter. 
Dink  Butler  appeared  at  Roberson's  in  a 
drunken  condition.  He  was  wounded  by  be- 
ing shot  in  the  face,  and  his  shirt  was 
bloody.  His  manner  was  boisterous.  He 
said,  with  an  oath,  chat  Rainey  had  shot 
him,  and  that  they  were  going  over  to  Rai- 
ney's  house  that  night  and  kill  him. 

Ike  Wynne,  a  negro,  and  a  dose  neighbor 
to  Fate  Fews,  but  not  related  to  either  of 
the  defendants,  was  introduced  by  the  state. 
His  testimony  was  in  substance  as  follows: 
He  was  at  Ben  Butler's  at  the  time  of  the 
rencounter.  Dink  Butler  appeared  there 
with  his  rifie,  and  Fate  Fews  came  up  aft- 
erwards without  any  weapon.  Ben  and  Dink 
were  quarreling  in  a  boisterous  manner  over 
some  money  that  Ben  owed  Dink.  Witness 
tried  to  get  Dink's  rifle  from  him,  and  to 
take  him  away,  but  he  refused  to  go.  The 
Butlers  and  Fews  were  cursing  loudly,  and 
Fews  told  Dink  "to  go  his  length."  Rainey 
heard  them,  and  came  down  there  barehead- 
ed. Fews  was  cursing  the  loudest.  When 
Rainey  arrived  Dink  was  holding  his  rifle 
In  a  certain  position.  Rainey  took  hold  of 
ihe  rifle,  and  demanded  that  Dink  give  it  up 
to  him.  Dink  refused,  and  they  commenced 
to  "pull  over  the  rifle."  Fews  "went  up  and 
pulled  at  it"  Rainey  hit  Dink  Butler  two 
or  three  times,  and  said,  "Do  you  tempt  me?" 
Dink  did  not  reply,  and  Rainey  said: 


«ii 


'You  stay  here.  I  have  told  you  damn  ne- 
groes about  this  fussing.  I  will  be  back  here, 
Q— —  d-— *•  yoQ.  If  yott  want  to  fuss,  I  will 
balp  joq" 


' — and  went  to  his  house  and  came  back. 
While  he  was  g<me  the  witness  tried  to  get 
Dink  to  leave,  but  he  refused,  saying  he  was 
on  his  "boss'  plantation,"  meaning,  "his  boss 
he  lived  with."  When  Rainey  got  to  the  cor- 
ner of  the  bam,  he  said:  "Look  out  old  man. 
I  don't  want  to  shoot  you."  Witness  moved, 
and  Rainey  shot,  wounding  Ben  Butler.  The 
witness  got  Ben  up.  Rainey  shot  at  Dink 
and  missed  him ;  he  again  shot  at  Dink  and 
hit  him.  After  this.  Dink  shot,  and  then 
Rainey  shot  again.  When  Rainey  shot  the 
last  time,  he  took  rest  on  the  comer  of  the 
barn,  and  sighted  around  the  bam.  Dink 
went  around  where  he  could  see  Rainey,  and 
shot,  at  which  time  witness  heard  Rainey 
exclaim,  and  Dink  broke  and  run  toward 
Roberson's.  While  the  shooting  was  going 
on,  Fews  went  running  to  his  home  to-  get 
his  gun,  and  returned  with  it  after  the  shoot- 
ing was  over  and  about  the  time  Rainey 
reached  the  yard  and  fell,  saying  that  he  was 
going  up  to  Rainey's  house  to  "finish  him  up." 
Fews'  wife  returned  with  him,  calling  on  wit- 
ness and  others  not  to  let  him  go  up  to 
Rainey's  house.  Witness  remonstrated  with 
him,  and  was  threatened  by  him.  Witness 
kept  talking  to  him,  and  he  saw  Rainey  stag- 
gering up  at  his  house,  and  the  ladies  around 
him,  and  did  not  go.  After  Rainey  had  left 
to  go  to  his  house,  Dink  Butler  worked  his 
rifie  in  some  way,  and  it  went  off  and  shot 
hi  the  ground,  and  he  said  "It  [the  rifie]  was 
all  right" 

Another  witness  introduced  by  the  state, 
who  lived  about  a  quarter  of  a  mile  away, 
testified  that  he  there  heard  shots  fired. 
Only  two  guns  were  used,  one  a  rifle  and  the 
other  a  shotgun.  There  were  about  8  or  10 
shots  in  alL  The  rifle  shot  was  the  first; 
the  others  was  so  close  together  that  he  could 
not  tell  the  order  in  which  they  came.     . 

The  defendant  introduced  as  a  witness  a 
lady  visitor,  who  appeared  at  Rainey*s  house 
at  the  time  he  was  coming  out  with  his  gun. 
She  testified  that  Rainey  was  bareheaded  and 
greatly  excited,  and  exclaimed  that  he  was 
going  to  get  a  negro ;  that  Rainey's  wife  and 
daughter  were  present,  and  that  neither  of 
them  was  doing  anything,  and  that  the 
daughter  said  she  did  not  know  what  was 
the  matter,  and  witness,  being  frightened, 
left  the  place,  going  through  the  back  yard 
and  field  to  the  public  road. 

Another  witness,  a  doctor,  testified  that 
in  his  opinion  Rainey  was  drinking,  and 
that  when  he  was  about  to  administer  a  dose 
of  morphine  Rainey  told  him  that  he  had 
been  drinking  some.  Witness  could  not  tell 
to  what  extent  he  had  been  drinking. 

In  his  statement  to  the  Jury,  Dink  Butler 
said  that  Rainey  shot  him  in  the  side  of  the 
face  and  in  the  head  and  left  arm  and  left 
side,  10  or  12  shots  in  his  face,  6  or  6  in  his 
band,  15  or  16  in  his  arm,  1  in  his  eye. 
and  he  did   not   know   how  many  in   his 
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side.  That  morning  he  had  met  Rainey,  who 
gave  him  a  dram,  and  he  drank  a  right 
smart  of  it.  In  the  evening,  while  ^oing  to 
feed  his  sotvs,  defendant  got  his  gun  to  shoot 
a  hawk  that  he  saw,  but  the  hawk  flew 
away,  and  defendant  went  to  his  brother 
Ben's  to  collect  some  money  that  was  ow- 
ing to  him.  Rainey  came  there,  and  endeav- 
ored to  take  defendant's  gun,  and,  failing  to 
do  so,  left  saying,  **Stay  here  until  I  get 
back."  Defendant  did  not  go,  knowing  that 
he  had  done  nothing  to  Rainey.  When  he 
came  back,  he  got  to  the  comer  of  the  bam. 
The  first  shot  hit  Ben,  and  the  second  hit 
defendant  'The  third,  fourth,  and  fifth 
shots  I  made  I  did  not  know  I  had  hit  Mr. 
Raipey  until  I  got  here  in  Jail.  I  left  there 
then,  and  went  to  Roberson's  and  told  about 
my  shooting  Mr.  Rainey.  Somebody  said, 
'Are  you  shot?*  and  I  was  bleeding,  and  they 
asked  me  if  I  wanted  a  drink  of  whisky, 
and  they  gave  me  a  quart  of  whisky,  and  I 
drank  it  and  got  pretty  fulL" 

2.  The  following  statement  applies  to  the 
case  of  Fews:  Ike  Wynne,  a  witness  for  the 
state,  testified  as  reported  in  the  case  of 
Dink  Butler,  but  more  in  detail  as  to  what 
Fews  did,  as  follows:  When  Fews  came  to 
Ben  Butler's  house,  Ben  and  Dink  were  quar- 
reling about  the  money  Dink  had  come  to 
collect,  and  both  had  their  guns.  Fews  took 
sides  with  Dink,  and  told  him  to  stay  there 
and  collect  his  money.  After  Rainey  had 
failed  to  get  the  rifle  from  Dink  and  Fews, 
and  had  gone  back  to  his  own  house,  witness 
tried  to  get  Dink  to  leave  beforje  Rainey's 
return,  but  Dink  said  he  was  on  his  boss' 
plantation,  and  was  not  going.  Fews  told 
him  not  to  go  anywhere,  his  language  being: 

"G d  d— n  it;  don't  go.    Go  your  length. 

G — — d  d ^n  them;    they  got  the  money  and 

don't  want  to  pay  it." 

Fews  did  not  sa^  anything  to  Rainey. 
While  the  shooting  between  Rainey  and  Dink 
was  in'  progress,  and  Just  before  Rainey 
was  hit,  Fews,  while  standing  10  feet  from 
Dink  and  in  his  hearing,  said  in  a  loud 
voice:  "God  damn  It;  I  am  going  after  me 
a  gun."  He  went  in  a  run  and  brought  his 
gun.  When  he  came  back  with  his  gun,  his 
wife  came  calling  '*Comp  back,  come  back." 
.  He  got  as  far  as  the  well,  which  was  about 
125  yards  from  Rainey's  house.  Rainey  had 
Just  got  across  the  road,  going  toward  his 
house.  Mrs.  Rainey  and  her  daughter  were 
saying  loudly,  "Don't  let  him  come  here." 
Fews  said,  "Well,  I  am  going  over  there  and 
finish  him."  He  was  then  running,  going 
up  toward  Rainey's.  He  stopped  when  wit- 
ness began  to  talk  with  him.  Later  Fews 
went  to  Roberson's,  and  he  threatened  to 
shoot  the  witness,  saying,  "I  believe  you  are 
taking  sides." 

Harwell  testified  for  the  state  that  Fews' 
restdence  was  about  800  yards  from  Ben 


Butler's.  The  well  was  about  halfway  be- 
tween tlie  two  places.  Fews  lived  on  the 
public  road  coming  from  Roberson's,  about 
100  yards  off  the  road.  About  an  hour  after 
the  shooting  witness  got  into  the  sheriff's 
car  and  started  toward  Roberson's  in  search 
of  Dink.  They  followed  a  car  in  which  Dink 
and  four  others  were  riding.  It  stopped  at 
Ftewis'  house.  Fews  was  mot  there,  and 
those  in  the  sheriff's  car  did  not  see  him  un- 
til a  few  minutes  afterwards.  He  came 
walking  along  the  road  with  Blackwell. 
Fews  did  not  have  anything,  but  Blackwell 
had  a  single-barrel  shotgun  that  belonged  to 
Fews.  The  gun  was  not  loaded.  Fews  was 
right  at  the  well  when  he  was  arrested,  and 
he  said  he  was  on  his  way  to  Dink's  house 
to  get  his  keys  from  his  wife,  who  had  gone 
there.  Dink  was  drunk  while  in  the  car, 
and  his  rifle  was  in  the  car. 

Sturdivant,  the  sheriff,  testified  for  the 
state:  Saw  the  automobile  with  negroes  in 
it,  which  Harwell  testified  about.  Found 
the  negroes  at  Fews'  house,  as  testified  to 
by  Harwell.  Arrested  the  defendant  Dink 
had  his  rifle.  Fews  was  not  in  the  car  with 
the  other  negroes.  He  was  arrested  by  Black- 
well,  and  the  flrst  witness  saw  of  Fews  was 
when  Blackwell  brought  him  into  Fews'  yard. 
Those  in  the  ^erlff's  automobile  went  to 
Fews*  house  in  advance  of  the  car  in  which 
Fews  and  others  were  riding,  and  got  out 
and  put  out  the  lights. 

Blackwell  testified: 

"Arrested  Fate  at  the  well.  He  was  going 
up  the  road;  had  single-barrel  shot  gun;  was 
right  on  me  before  I  saw  him.  I  squatted 
down  to  keep  him  from  shooting  me,  and  as  he 
raised  up  I  threw  my  gun  in  his  face,  and 
told  him  to  throw  up  his  hands.  He  didn't 
want  to  turn  loose  his  gun,  and  I  hit  him  with 
my  pistol,  and  he  turned  loose.  The  gun  was 
loaded,  and  he  had  five  shells.  He  was  going 
up  the  road  toward  Ben  Butler's,  about  7:30 
o'clock." 

Harwell,  recalled,  testified:  He  heard 
Blackwell's  testimony  as  to  where  he  ar- 
rested Fews.  The  road  in  which  Fews  was 
arrested  was  the  most  direct  from  Fews* 
house  to  Rainey's,  and  it  would  carry  him 
by  Ben  Butler's  in  going  to  Rainey's. 

Davis  testified:  He  saw  Fews  and  Dink 
Butler  that  night  at  Monk's  store  about  6 
or  7  o'clock.  They  were  pretty  mad.  Fews 
said  he  was  going  back  and  kill  Rainey ;  that 
Rainey  had  done  him  and  his  brother-in-law 
wrong,  and  he  was  going  over  there  and 
kill  him.  This  was  said  where  Dink  could 
hear  the  statement,  but  Dink  did  not  say 
anything. 

Monk  testified:  Saw  Dink  Butler  and 
Fews  in  his  store  on  that  day,  and  they  were 
cursing  and  boisteroua  Asked  Dink  what 
was  the  matter.  He  said,  "Mr.  Rainey,  a 
God  damned  son  of  a  bitdti^"  had  shot  him. 
Fews  did  not  have  much  to  say  right  then» 
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but  finally  said  they  were  going  over  that 
night  to  get  him.  They  stopped  at  the  store 
about  15  minutes,  and  left  together. 

The  state  introduced  the  verdict  against 
Dink  Butler*  for  the  purpose  of  showing  that 
he  had  been  convicted  as  prlnpipal. 

Ben  Butler  (testified  for  the  state.  He 
brought  out  nothing  additional,  except  as 
follows:  The  hat  exhibited  was  Rainey's. 
While  tussling  for  the  gun  at  witness'  house, 
his  hat  fell  off,  ai^d  he  left  it  there  when 
he  went  back  after  his  gun.  About  the  time 
he  left  to  get  his  gun,  Fews  left  to  get  his 
gun.  Fews  told  Dink  Butler  to  go  his  route, 
and  he  would  back  him.  That  was  before 
Elainey  appeared  the  first  time. 

Statement  by  the  accused:  The  fuss  start- 
ed on  acdount  of  liquon  A  day  or  two  be- 
fore that  he  was  hunting  and  found  liquor 
in  Monk's  pasture.  On  the  day  of  the  shoot- 
ing he  went  down  there  and  got  drunk  and 
came  up  to  Ben's  house.  He  found  Dink  and 
Ben's  wife  disputing;  slipped  off  and  got 
another  drink  and  came  back*  When  Rainey 
came  to  grab  hold  of  the  gun,  he  said, 
"Uncle  Ike,  let's  take  this  gun  away  from 
Dink  and  make  him  go  home,"  and  he  said: 

'"Never  mind,  yon  make  him  go;'  and  I 
walked  on  off,  and  they  tussled  aroond  there, 
and  I  says  I  could  not  take  the  gtm,  and  just 
walked  ba(i[  a  little,  and  Mr.  Rainey  made 
a  break  and  run  to  get  his  gun.  It  was  then 
I  said,  'I  am  going  away  from  here,'  and  I 
ran  too.  And  when  I  got  on  my  porch  I 
heard  shootm^;  don't  know  who  shot .  first. 
Have  nothing  against  Mr.  Rainey.'  I  went  to 
Roberson's,  and  both  of  us  were  dnmk,  and 
we  got  the  car  and  came  home.  And  when 
I  got  to  my  house  the  door  was  locked,  and 
I  felt  over  the  door  for  the  key,  and  then  I 
pat  out  to  Dink's  honse  to  see  if  my  wife  was 
there,  to  get  the  key  for  my  house.  The  car 
could  not  go  to  Dink  Butler's  house,  and  Dink 
was  drunk  and  had  no  way  to  get  home,  and 
they  left  him  with  me.*' 

W.  H.  Locke,  introduced  by  the  state,  tes- 
tified: While  Fews  was  in  Jail  in  Wilkes 
county  he  said  he  did  not  know  anything 
about  the  shooting,  except  at  Monk's  store 
he  heard  a  girl  say  Mr.  Rainey  had  been 
shot 

Ike  Wynne,  recalled,  on  direct  examina- 
tion testified:  When  Fate  Fews  said  to  Dink 
Butler,  "Go  your  length,"  that  was  before 
Rainey  came  the  first  time,  and  he  was  talk- 
ing to  his  brother  about  the  fussing.  On 
cross-examination  he. testified  that  after  Rai- 
ney had  gone  after  his  gun,  Fews  told  Dink 
Butler  not  to  go  anywhere.  Witness  had 
tried  to  get  them  off. 

J,  A.  Beazley,  of  Crawfordville,  and  Colley 
&  Colley,  of  Washington,  Gal,  for  plaintiffs 
in  error. 

R,  O.  Norman,  Sol.  Gen.,  of  Washington, 
Ga.,  A.  G.  Golucke,  6f  Crawfordville,  Clifford 


Walker,  Atty.  Gen.,  and  M.  G.  Bennet,  of 
Macon,  for  the  State. 

ATKINSON,  J.  These  two  cases  involre 
the  same  homicide,  and  are  decided  together. 
The  only  assignments  of  error  are  upon  the 
Judgments  of  the  court  overruling  the  mo- 
tions for  new  trial ;  the  motions  b^ng  based 
on  the  general  grounds  that  the  rerdicts 
were  contrary  to  law  and  the  evidence.  Up- 
on a  consideration  of  the  evidence  this  court 
is  of  the  opinion  that  it  was  not  sufficient 
to  authorize  the  verdicts  finding  the  accused 
guilty  of  murder. 

Judgments  reversed. 

All  the  Justices  concur* 


ADAMS  V.  ADAMS. 


(150  Ga.  S46) 
(No'.  2005.) 


...Li 
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(Supreme  Court  of  Georgia.    Aug.  16,  1920.) 

(Sylldbiu  ly  Editorica  Staff,) 

1.  JniioM  ^=s>46-^udoe  not  disqjialilled  because 
hrcther-in-iaw  was  of  snsel. 

That  counsel  for  plaintiff  in  a  divorce  ac- 
tion was  the  brother-i2)-law  of  the  presiding 
judge  did  not  disqualify  the  judge,  where  it  did 
not  appear  that  such  counsel  had  any  pecuni- 
ary interest  in  the  judgment. 

2.  Pleading  ^s»335— Cntry  not  oonclusive  evi- 
dence of  filing. 

Tbc  entry  of  the  filing  of  a  petition  in  the 
office  of  the  derk  of  the  superior  court  is  evi- 
dencef  but  not  conclusive  evidence,  as  to  the 

filing. 

3.  Divorce  ^=»306— Temporary  alimony  may  be 
awarded  to  minor  children  pending  adjudica- 
tion of  Issues. 

Temporary  alimony  may  be  awarded  to  the 
minor  children  pending  fij^  adjudication  of  all 
the  issues  in  a  divorce  case,  including  an  is- 
sue with  reference  to  the  filing  of  the  petition. 

4.  Divoroe  <=i»3 1 2— Abandoning  olaim  for  tem- 
porary alimony  for  wife  no  ground  for  va- 
cating award  to  miner  cMldran. 

The  allowance  of  an  amendment  to  a  peti- 
tion for  4ivorce  and  other  relief  striking  the 
prayer  for  counsel  fees  and  for  temporary  ali- 
mony for  plaintiff  was  not  injurious  to  defend- 
ant, and  afforded  no  basis  for  setting  aside  a 
judgment  awarding  alimony  for  support  of  the 
minor  children. 

5.  Divorce  ^=9306— Award  of  temporary  ali- 
mony to  children  heid  not  an  abuse  of  discre- 
tion. 

A  judgment  awarding  temporary  alimony  to 
minor  children,  pending  final  determination  of 
an  action  for  divorce  and  custody  of  children, 
was  not  an  abuse  of  discretion. 

r 
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Error  from  Superior  Court,  BYanWlii  Coun- 
ty; W.  L.  Hodges,  Judge: 
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Action  by  L.  W.  Adams  against  B.  W. 
Adams  for  divorce  and  custody  of  -  cbildren. 
Judgment  allowing  a  stipulated  sum  for  sup* 
l^rt  of  minor  children  until  further  order 
of  the  court,  and  defendant  brings  error. 
Affirmed. 

W.  R.  little  and  O.  L.  LitUe^  both  of 
Carnesville,  for  plaintiff  in  error. 

McCurry  &  Zellars,  of  Hartwell,  for  de-> 
f endant  in  error. 

QILBVRT,  J.  Eugenia  W.  Aduiato  brought 
an  action  against  Luther  W.  Adams  for  di- 
vorce,, for  temporary  ajiimony  for  herself  and 
minor  children,  and  for  counsel  fees,  and 
also  prayed  that  on  the  final  trial  the  chil- 
dren be  awarded  to  her.  A  rule  nisi  was  is- 
sued, requiring  the  husband  to  show  cause 
at  a  subsequent  date  in  vacation  why  the 
prayer  for  femporaVy  alimony  and  counsel 
fees  EAiouId  not  be  allowed.  At  the  heaving 
the  defendant  demurred  to  tiie  petition,  and 
by  way  of  answear  denied  the  material  al- 
legations, ^e  also  raised  the  issue  that  the 
petition  had  never  been  legally  filed,  and 
that  tiieref ore  no  suit  for  divorce  was  pend- 
ing. The  plalntifT  abandoned  having  counsel 
fees  and  temporary  alimony  for  herself  then 
allowed.  A  judgment  was  rendered,  allow- 
ing a  stipulated  sum^  Itor  the  support  of  the 
minor  children  until  the  further  order  of 
the  court  The  defendant  excepted.  In  the 
bill  of  exceptions  error  is  assigned,  also;  on 
the  allowance  of  an  amendment  to  the  plain- 
tiff's petition,  striking  all  prayers  for  coun- 
sel fees,  on  the  overruling  of  the  demurrer, 
and  because. the  judge  held  himself  legally 
qualified  to  proceed  in  the  case,  over  objec- 
tion by  reason  of  relationship  of  the  judge 
to  plaintiff's  counsel;  it  being  conceded  that 
said  relationship  was  that  of  brother-in-law. 
Held: 

[1]  1.  The  relationship  of  brother-in-law 
existing  between  counsel  for  plaintiff  and  the 
presiding  judge  did  not  disqualify  the  judge ; 
it  not  appearing  that  said  counsel  had  any 
pecuniary  interest  in  the  judgment  The 
court  did  not  err,  therefore,  in  overruling 
the  motion  made  by  defendant's  counsel  that 
the  judge  recuse  himself.  Roberts  v.  Rob- 
erts, 115  Ga.  268,  41  S.  K  616,  90  Am.  St 
Rep.  108;  17  Am.  &  Bug.  Enc  Law,  740. 

[2, 3]  2.  Under  the  evidence  the  judge  was 
authorized  to  find,  for  the  purposes  of  the 
hearing  then  before  him^  that  the  petition 
had  been  filed  in  the  ofl^ce  of  the  clerk  of 
the  superior  court  The  entry  of  filing  is 
evidence,  but  not  conclusive  evidence,  as  to 
the  filing.  Jordan' v.  Bosworth,  123  Ga.  879, 
880,  61  S.  B.  755;  Reeves  v.  Lancaster,  147 
Ga.  675,  676,  95  a  B.  246.  Temporary  ali- 
mony may  be  awarded  to  the  minor  children 
pending  final  ad^itidication  of  all  the  issues 
in  the  case,  including  the  Issue  with  refer- 


ence to  the  filing  of  the  petition.  Games  v. 
Games,  138  Ga.  1,  4,  74  S.  E.  785;  Parker 
v.  Packer,  148  Ga.  196,  97  S.  B.  211  (3). 

8.  The  judgment  in  which  temporary  ali- 
mony was  awarded  was  rendered  prior  to 
the  return  term  of  the  ease,  and  did  not  in- 
clude any  mling  on  the  demurrers. 

[4]  4.  The  allowance  of  the  amendment, 
striking  the  prayers  for  attorney's  fees  and 
abandonment  of  temporary  alimony  f6r  the 
plaintiff,  was  not  injurious  to  the  defendant, 
and  affords  no  basis  for  setting  aside  the 
judgment  awarding  alimony  for  the  support 
of  the  minor  children. 

[S]  5.  The  judgment  awarding  temporary 
alimony  to  the  children  pending  final  deter- 
mination of  the  case  was  not  an  abuse  of 
discretion.  Waycaster  v.  Waycaster,  150  Ga. 
— ,  102  S.  B.  353,  and  authorities  cited. 

Judgment  affirmed. 

AH  the  Justides  concur. 


(180  Ga.  824) 
LOWRY  V.  LOWRY  el  «l. 

LOWRY  et  al.  v.  LOWRY, 

(Nos.  1623,  1624.) 

(Supreme  Court  of  Georgia.    4ug.  14,  1920.) 

(SyUdbua  hy  the  Court,) 

1.  Deeds  ^=>IOO»Evidence  of  nondelivery  held 
admissible. 

In  a  petition  for  partition,  under  section 
5358  of  the  Civil  Code  of  1910,  the  applicant 
alleged  that  he  was  an  heir  at  law  of  his  fa- 
ther, who  died  intestate,  seized  of  the  land  in 
question,  and  that  the  widow  of  the  intestate 
and  seven  named  children  (the  mother  and 
brothers  and  sisters  of  the  apphcant)  were 
named  as  tenants  in  common.  The  mother  filed 
a  defense  to  the  proceeding  under  section  5363 
of  the  Civil  Code,  denying  the  plaintirs  title 
to  any  part  of  the  land,  and  claiming  the  land 
under  deeds  alleged  to  have  been  executed  and 
delivered  by  the  intestate  in  his  lifetime  to 
her.  Held  that,  upon  the  trial  of  the  issue,  evi- 
dence tending  to  show  the  nondelivery  of  the 
deeds  was  admissible,  without  special  pleadings 
for  that  purpose. 

2.  Deeds  <S=»66,  194(5)  —  Delivery  held  for 
Jury;  presumption  of  delivery  rebuttable  by 
evidence  of  retention  of  possession  ef  deed, 
ete. 

Whether  a  deed  has  in  fact  been  delivered 
is,  unless  the  proof  is  complete  and  undisput- 
ed, a  question  for  the  jury.  The  presumption 
of  delivery  arising  from  the  due  attestation  and 
registration  of  a  deed,  which  contains  no  res- 
ervation or  restriction,  may  be  rebutted  by  evi- 
dence tending  to  show  that  the  maker  of  the 
deed  retained  the  actual  possession  of  it,  and 
continued  to  exercise  acts  of  ownership  over 
the  land  therein  described,  and  that  the  gpan-> 
tee  naared  in  the  instntmeni,  sabeeqnenUy  to 
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the  death  of  the  maker,  acted  aa  if  the  title  to 
the  land  had  not  passed  to  her.       , 

3.  Fraudulent  conveyances  <9=>I72(2)  —  Rule 
that  grantor  cannot  question  validity  does  not 
apply  where  deed  not  delivered. 

The  doctrine  that  the  grantor  In  a  deed 
made  for  the  purpose  of  hindering,  delaying, 
or  defrauding  his  creditors,  or  one  claiming  in 
his  right,  cannot  be  heard  to  question  the  va- 
lidity of  such  deed,  does  not  apply  where  the 
deed  waii  r.ot  in  fact  delivered. 

4.  Partition  ^s»56— Defendant  cannot  Mt  up 
defense  not  otrmane  to  the  case. 

The  defendant  in  a  partition  proceeding 
cannot  set  up  matters  of  defense  not  germane 
to  the  c^se  mad<.»  by  the  plaintiff's  petition,  and 
cannot  recover  a  personal  judgment  against  the 
plaintiff  upon  a  separate  and  independent  cause 
of  action. 


Error  from  Superior  Court,  Bartow  Ck>un- 
ty ;  M.  C.  Tarver,  Judge. 

Statutory  petition  for  partition  by  Dr.  Tan- 
ner Lowry  against  Mrs.  S.  E.  Lowry  and  oth- 
ers, with  answer  by  defendants  and  cross- 
bill by  Mrs.  S.  E.  Lowry.  Directed  verdict 
for  Mrs.  S.  E.  Lowry,  and  plaintiff  brings 
error,  and  Mrs.  Lowry  takes  a  cross-bill  of 
exceptions.  Reversed  on  main  bill  of  excep- 
tions, and  affirmed  on  the  cross-bilL 

Dr.  Tanner  Lowry  filed  a  statutory  petition 
for  partition.  H^  named  Mrs.  S.  E.  Lowry 
(his  mother)  and  his  brothers  and  sisters  as 
tenants  in  common  and  as  defendants  in  the 
proceeding.  He  claimed  one-ninth  undivided 
interest  In  the  land  described  in  his  peti- 
tion as  heir  at  law  of  Daniel  Lowry,  his  fa- 
ther. He  alleged  that  Daniel  Lowry  was  the 
owner  of  the  land,  that  he  was  seized  and 
possessed  of  the  same  at  the  time  of  his 
death,  and  that  he  died  intestate.  Mrs.  Low- 
ry filed  a  defense,  denying  the  plaintiff's  title, 
and  averring  that  she  was  the  owner  of  the 
land  In  fee  simple,  under  deeds  from  her 
husband,  Daniel  Lowry,  conveying  to  her  the 
land  described  in  the  petition.  Copies  of 
these  deeds,  which  were  recorded,  were  at- 
tached to  her  answer.  Mrs.  Lowry  further 
alleged  that  plaintiff  had  managed  the  land 
for  her  for  a  number  of  years,  and  that  as 
her  agent  he  had  received  a  large. sum  of 
money  from  the  rents,  issues,  and  profits  of 
the  farm.  She  prayed  judgment  against  him 
for  such  sum.  She  offered  an  amendment  to 
her  answer,  alleging  that  the  plaintiff  had 
procured  from  her  $4,500,  which  had  been 
turned  over  to  her  by  her  husband,  to  be  de- 
livered by  her  after  his  death  to  all  his  chil- 
dren, Including  the  plaintiff.  She  prayed  for 
a  judgment  against  the  plaintiff  for  said 
amount.  The  other  defendants  answered, 
denying  the  plaintiff's  title,  and  alleging  that 
the  title  was  in  Mrs.  Lowry. 

Upon  motion  the  court  struck  that  part  of 


the  answer  of  Mrs.  Lowry  In  whidi  she 
sought  to  recover  r^its  from  the  plaintiff, 
and  disallowed  the  amendment  to  her  answer. 
At  the  conclusion  of  tlie  evidence  the  court 
directed  a  verdict  for  Mrs.  Lowry.  The 
plaintiff  excepted  to  this  direction,  and  fur- 
ther assigned  error  upon  rulings  excluding 
certain  evidence  offered  by  him.  Mrs.  Lowry, 
in  a  cross-bill  of  exceptions,  assigned  error  on 
the  Judgment  of  the  court  In  striking  her 
prayer  for  rents,  in  disallowing  the  amend- 
ment to  her  answer,  and  in  admitting  In  evi- 
dence certain  testimony  offered  by  the  plain- 
tiff. 

M.  B.  Eubanks,  of  Borne,  and  Neel,  Fhiley 
&  Neel,  of  Certersville,  for  plaintiff  in  error. 

Paul  F.  Akin,  of  Cartersville,  for  defend- 
ants in  error. 

GEOBGE,  J.  (after  stating  the  facts  as 
above).  [1]  Daniel  Lowry  was  seised  and 
possessed  of  the  land  described  in  the  peti- 
tion at  the  time  of  his  death.  Prior  to  his 
death  he  executed  two  deeds  to  his  wife,  BCrs. 
Sarah  E.  Lowry.  These  deeds  covered  the 
land  In  controversy.  The  plaintiff  in  the  par- 
tition proceeding  contended,  and  offered  evi- 
dence tending  to  show,  that  the  deeds  were 
never  In  fact  delivered.  Objection  was  made 
to  the  admission  of  this  evidence,  upon  the 
ground  that  in  a  statutory  proceeding  for 
partition,  and  especially  without  pleadings 
for  that  purpose,  the  plaintiff  could  not  ques- 
tion the  delivery  of  the  deeds.  The  court 
overruled  this  objection,  and  this  ruling  is 
assigned  as  error  in  the  cross-bill  of  exc^>- 
tions.  We  think  this  evidence  was  properly 
admitted.  The  plaintiff's  petition  did  not  re- 
fer to  the  deeds.  When  they  were  Introduced 
by  the  defendant,  It  was  competent  for  the 
plaintiff  to  show  their  nondelivery,  l^  any 
competent  evidence  for  that  purpose,  and 
without  special  pleading;  delivery  being  es- 
s^tial  to  the  validity  of  the  deeds. 

[2]  2.  We  come  to  the  consideration  of  the 
real  question  in  the  case;  that  is,  whether 
the  deeds  were  delivered.  The  deeds  were 
duly  attested  in  the  presence  of  two  witness- 
es, one  of  them  being  an  official  witness.  The 
deeds  were  duly  recorded.  The  registration 
of  a  properly  executed  deed  is  prima  facie 
evidence  of  its  delivery.  See  Wellborn  v. 
Weaver,  17  Ga.  267,  63  Am,  Dec.  235(13); 
Bushin  V.  Shields,  11  Ga.  636,  640,  56  Am. 
Dec.  436 ;  Boss  v.  Campbell,  73  Ga.  909(1) ; 
(Gordon  v.  Trimmler,  dl  Ga.  472,  476,  18  S.  B. 
404;  Parker  v.  Salmons,  101  Ga.  160,  166, 
28  S.  E.  681,  65  Am.  St.  Bep.  291 ;  Equitable 
Mortgage  Co.  v.  Butler,  105  Ga.  555,  31  S.  E. 
395;  Allen  v.  Hughes,  106  Ga.  775,  785,  32  S. 
E.  927 ;  Bourquin  v.  Bourquln,  110  Ga.  440, 
446,  85  S.  E.  710;  Watkins  v,  Nugen,  118 
Ga.  372,  374,  45  S.  E.  262 ;  Mays  v.  Fletcher, 
137  Ga.  27(2),  28,  72  S.  E.  406.    The  presump- 
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tion  of  dellrery  arising  f torn  the  dne  atteeta-  [  not  passed  to  her,  the  instmments  purport- 
ing to  convey  to  her  an  absolute  or  fee-simple 
estate,  must  he  regarded  as  tending  to  show 


tion  and  registration  of  a  deed  may  he  re- 
butted. 

The  plaintiff  testified  that  his  father  was 
the  president  of  the  Rome  Grocery  Company 
and  an  indorser  for  the  company.  The  com- 
pany failed,  and  his  father  feared  that  he 
would  become  personally  involved  on  account 
of  his  connection  with  the  company  and  on 
account  of  his  indorsement  of  its  paper.  He 
decided  to  ezecuta  the  deeds  in  question. 
The  deeds  were  drawn  by  the  plaintiff  at  the 
request  of  his  father.  The  deeds  were  pre- 
pared at  the  family  home,  and  in  the  pres- 
ence of  the  mother  and  other  members  of  the 
family.  After  the  deeds  were  drawn,  his  fa- 
ther filed  them  in  his  desk,  and  on  the  fol- 
lowing day  executed  or  acknowledged  them  in 
the  presence  of  the  witnesses.  After  the  ex- 
ecution of  the  deeds  his  father  gave  them  to 
the  plaintiff,  with  the  direction  to  have  them 
recorded  for  him.  After  the  deeds  were  re- 
corded, the  plaintiff  returned  them  to  his  fa- 
ther, and  they ,  were  placed  in  the  father's 
safe  in  the  home,  where  they  remained  until 
the  father's  death,  which  occurred  about  two 
years  after  the  deeds  were  recorded.  The 
mother  had  access  to  the  safe  and  could  open 
it.  Whether  she  had  other  papers  in  the  safe 
does  not  appear. 

Daniel  Lowry,  during  the  remainder  of  his 
life,  continued  in  the  possession  of  the  land. 
He  rented  the  land,  collected  the  rents,  and 
managed  and  controlled  the  land  Just  as  he 
had  managed  and  controlled  it  for  many 
years  prior  to  the  execution  of  the  deeds. 
Daniel  Lowry  died  in  1902.  For  many  years, 
and  until  a  short  time  prior  to  the  filing  of 
the  suit,  the  plaintiff,  his  mother,  brothers, 
and  sisters  jointly  occupied  or  Jointly  used 
the  land  and  profits  therefrom.  Mrs.  Lowry 
at  all  times  recognized  the  land  as  a  part  of 
the  estate  of  her  deceased  husband.  She 
never  asserted  any  claim  to  the  land  under 
the  deeds,  each  of  which  recited  a  valuable 
consideration.  On  one  occasion  the  heirs  at 
law  of  Daniel  Lowry,  including  Mrs.  Lowry, 
agreed  upon  a  partition  of  the  land,  and  par- 
ti tioners  or  arbitrators  were  selected  for  the 
purpose  of  making  the  division  among  them. 
To  these  arbitrators  Mrs.  Lowry  referred  to 
the  lands  as  the  lands  of  the  estate,  and  mkde 
no  claim  to  the  same  as  purchaser.  It  fur- 
ther appeared  that  Daniel  Lowry  paid  off  all 
indebtedness  of  the  Rome  Grocery  Company 
upon  which  he  could  be  held  liable  after  the 
execution  and  registration  o^  the  deeds. 

The  objection  that  the  conduct  and  admis- 
sions of  the  grantee  in  the  deeds  could  not 
he  received  to  impeach  the  deeds  is  based  on 
the  assumption  that  the  deeds  were  in  fact 
delivered,  the  real  issue  in  the  case.  Mrs. 
Lowry  was  present  at  the  time  of  the  execu- 
tion of  the  deeds.    She  knew  that  they  had 


nondelivery.  The  evidence  that  the  maker  of 
the  Instruments  continued  to  act  as  if  the  ti- 
tle to  land  had  not  passed  to  the  grantee 
named  must  also  be  regarded  as  tending  to 
show  nondelivery,  though,  the  relation  of  the 
parties  considered,  such  evidence  may  not  be 
given  much  weight  by  the  jury.  The  admis- 
sions of  the  grantee,  if  made,  are,  of  course, 
subject  to  explanation. 

[3]  8.  The  position  is  taken  that  the  deeds 
were  made  to  hinder,  delay,  or  defraud  the 
creditors  of  the  grantor.  The  rule  is  that 
the  grantor,  or  one  claiming  in  his  right,  can- 
not be  heard  to  impeach  the  validity  of  a 
deed  made  for  such  purpose.  If  the  deeds 
were  not  in  fact  delivered,  they  did  not  pass 
title  out  of  the  grantor.  The  doctrine  in- 
voked has  no  application  to  an  executory  con- 
tract; it  applies  only  to  an  executed  con- 
tract. While  a  conveyance  is  not  a  contract, 
the  principle  is  the  same.  Until  delivery, 
there  is  no  complete  and  final  act  of  the  mak- 
er, evidencing  his  intention  that  the  deed 
shall  have  a  legal  operation.  Our  conclusion 
is  that  the  court  erred  in  directing  a  verdict 
for  the  defendant 

[4]  4.  On  the  assignments  of  error  in  th(' 
cross-bill  of  exceptions:  That  part  of  the  an- 
swer which  was  stricken  by  the  court,  ami 
the  rejected  amendment,  sought  to  inject  Into 
a  statutory  proceeding  for  the  partition  of 
land  independent  causes  of  action  not  ger- 
mane to  the  matter  in  the  pialntifTs  suit 
This  cannot  be  done,  even  in  an  equity  case 
or  in  a  case  analogous  to  a  suit  in  equity. 
Atlanta  Northern  Railway  Co.  v.  Harris,  147 
Ga.  214,  218,  93  S.  E.  210.  It  is  true  that  hi  a 
partition  proceeding  it  may  be  shown  that 
one  tenant  in  comippn  has  collected  and  ap- 
propriated more  than  his  share  of  the  rents 
and  profits,  and  such  tenant's  share  of  the 
land  may  be  charged  with  a  lien  for  the  ex- 
cess rentals  received  by  him.  This  principle 
is  well  settled  in  this  state.  See  Tumbull  v. 
Foster,  116  Ga.  765(1),  768,  769,  43  S.  B.  42. 

It  will  be  noted,  however,  that  Mrs.  Low- 
ry denied  the  plaintiff's  title,  and  alleged  that 
she  was  the  exclusive  owner  of  the  land. 
She  did  not  pray  that  in  the  event  of  a  par- 
tition of  the  land  the  excess  rents  and  profits 
received  by  the  plaintiff  be  declared  a  charge 
on  his  share  of  the  land.  It  cannot  be  held 
that  the  court  erred  in  striking  so  much  of 
her  answer  to  recover  a  personal  Judgment 
against  the  plaintiff  for  rents  and  profits  al- 
leged to  have  been  collected  by  him,  not  as  a 
tenant  in  common,  but  as  the  agent  of  de- 
fendant in  charge  of  the  defendant's  land. 
The  assignment  of  error,  in  the  cross-bill  or 
exceptions,  to  the  ruling  of  the  court  in  ad- 
mitting evidence  tending  to  prove  the  nonde- 


been  recorded.    That  the  grantee  named  in  the  livery  of  the  deeds  in  question,  has  been  dis- 
tastruments  acted  as  if  title  to  the  land  had  posed  of  in  the  opinion  dealing  with  the  aa- 
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sfgmtteiits  of  error  in  ttie  main  l^ill  of  excefH 
tlons. 

Judgment  reversed  on  the  main  bUl  of  ex- 
ceptions, and  affirmed  on  the  cross-hilL 

All  the  Jnatlees  concur. 


(150  Ga.  337) 

HUDSON  V.  JAMES.    (No.  I740<) 
(iSupreme  Court  of  Georgia.    Aug.  14,  1020.) 

(8yUabu9  hy  the  Court.) 

1.  Bills,  and  notes.  ^==>534— Objection  to  proof 
of  service  of  notice  of  Intent  to  sue  iiehl  with- 
out merit. 

Where  the  holder  of  the  promiesory  note 
sued  upon  alleged  the  glTing  of  the  notice  in 
writing  required  in  section  4252  of  the  Giya 
Code  of  1910  (providing  for  the  giving  of  notice 
of  intention  to  hring  suit,  etc.),  set  forth  a  copy 
of  the  notice  alleged  to  hare  l>een  mailed  to  the 
defendant,  and  called  upon  the  defendant  to 
produce  the  original  notice,  and  it  was  admitted 
by  the  defendant'a  counsel  in  open  court  that 
the  notice  was  received,  the  objection  to  this 
proof  of  the  service  was  without  merit 

2.  No  reversible  error. 

Upon  the  main  questions  In  the  case,  apart 
from  the  question  of  attorney's  fees,  as  to 
which  the  evidence  authorised  the  yerdict,  the 
evidence  demanded  a  fbding  for  the  plaintiff; 
and,  if  there  were  inaccuracies  in  the  parts  of 
the  charge  complained  of,  they  are  not  such 
as  to  cause  the  grant  of  a  new  trial. 

3.  Motion  for  new  trial. 

There  was  no  merit  in  the  grounds  of  the 
motion  not  specially  dealt  with. 

» 

Error  from  Superior  Court,  Douglas  Coun- 
ty;  F.  A.. Irwin,  Jud«a 

Action  between  W.  B.  Hudson  and  M.  A. 
James,  administratrix.  Judgment  for  the 
latter,  motion  for  new  trial  denied,  and  the 
former  brings  error.    Affirmed. 

J.  R.  Bedgood  and  John  H.  Hudson,  both 
of  Atlanta,  for  plointiif  in  error. 

W.  A.  James,  of  Atlanta,  for  defendant  In 
error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur. 

(150  Ga.  339) 

MAXWELL  V.  PERSONS  et  al.    (No.  1790.) 
(Supreme  CV>urt  of  Georgia.    Aug.  14,  1920.) 

(Syllabus  by  the  Court,) 

Partnership  ^=»2 1— Agreement  entitlino  plain- 
tiff to  Interest  In  business;  damages  from 
breach  of  contract  to  sell  one-half  nndlvided 
interest  held  not  speeulatrve. 

Under  the  pleadings  and  the  evidence  in  this 
case,  the  court  erred  in  granting  a  nonsuit. 


Brror  from  Superior  Gburt,  Ben  HIU  Coan« 
ty;  G.  T.  Gower,  Judge. 

Action  by  R.  A.  Maxwell  continued  by  Mrs. 
R.  A.  Maxwell,  administratrix,  against  C.  C. 
Persons  and  another.  Judgment  of  nonsuit, 
and  plaintiff  excepts  and  brings  error.  Re- 
versed. 

£.  Outts  and  A.  J.  McDonald,  both  of  Fitz- 
gerald, for  plaintiff  In  error. 

J.  B.  Wall  and  D.  B.  (Mffin,  both  of  Fitz- 
gerald, for  defendants  In  error. 

HILL,  J.  C.  C.  Persons  and  R.  A.  Maxwell 
entered  into  the  following  written  contract 
(omitting  the  formal  part): 

"Witnesseth,  that  whereas,  C.  C.  Persona  is 
the  owner  in  his  own  right  of  a  near  beer  busi- 
ness located  at  No.  207  East  Pine  street  in 
the  city  of  Fitzgerald,  the  business  consisting 
of  state  and  county  license,  carrying  with  them 
the  privilege  of  retailing  near  beer  in  said 
City  for  the  year  191S,  and  the  stock  and  fix- 
tures now  located  at  said  place  of  business;  and 
whereas,  R.  A.  Maxwell  desires  to  become 
equally  interested  with  him  in  the  conduction 
of  said  business  for  this  year: 

"Now,  therefore,  in  consideration  of  the  mo- 
tual  promises  and  undertakings  hereinafter  de- 
tailed, the  said  C.  C.  Persons  sells  to  the  said 
R.  A«  Maxwell  a  one-half  undivided  interest  in 
said  buslnescs,  and  the  said  R.  A,  Maxwell  on  his 
part  agrees  to  devote  his  entire  time  and  atten- 
tion to  the  conduction  of  said  business  for  the 
year  1913,  and  both  parties  hereto  agree  that 
all  expenses,  including  the  salaries  of  bartend- 
ers and  clerks  necessary  to  the'  conduction  of 
said  business,  shall  be  first  paid  out  of  the  gross 
receipts  of  the  business,  and  after  all  the  cur- 
rent expenses  incurred  in  the  businesa  have 
been  paid  the  net  proceeds  shall  be  equally 
divided  between  the  said  C.  C.  Persons  and  R. 
A.  Maxwell.  The  expenses  above  enumerated 
are  to  include  also  the  rent  for  the  building  in 
which  the  business  is  to  be  conducted." 

The  present  suit  was  brought  by  Maxwell 
against  Persons  and  one  Johnson,  to  recover 
damages  for  the  breach  of  the  contract,  and 
to  enjoin  the  consummation  of  the  sale  of 
the  property  described  in  the  contract  by 
Persons  to  Johnson,  and  to  prevent  the  latter 
from  carrying  on  the  business  purchased 
from  Persons.  On  the  trial  of  the  case, 
at  the  conclusion  of  the  evidence  for  the 
plaintiff,  the  court,  on  motion,  granted  a  non- 
suit, and  to  this  judgment  of  the  court  the 
plaintiff  excepted. 

It  is  Insisted  that  under  the  evidence  the 
damages  which  were  alleged  to  have  l)een 
sustained  by  Maxwell  were  so  remote  and 
speculative  in  their  nature  as  to  be  incapable 
of  ascertainment,  and  that  there  was  no  def- 
inite Information  in  the  evidence  from  which 
a  jury  cotild  conclude  as  to  what  the  profits  of 
the  business  would  have  been,  if  it  had  been 
operated  by  MaxweH  diirlng  the  year  1918. 
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n<»'  wbat  tbe  expenses  of  operating^  the  btusl- 
nesB  were.  The  evidence  for  the  plaintiff, 
In  addition  to  the  written  contract,  was  main- 
ly by  one  of  the  attorneys  for  Maxwell,  who 
testified,  among  othet  things,  that  some  time 
after  the  filing  of  the  present  snit  he  heard 
Persons  say  that  he  had  sold  the  business  to 
Johnson  for  the  sum  of  $8,600.  Under  the 
contract  as  set  out  abore,  we  think  that 
Maxwell  bought  and  was  entitled  to  one-half 
of  the  business;  and,  this  being  sA,  when 
Persons  sold  the  business,  Maxwell  would  be 
entitled  to  recover  one-half  of  what  the  busi- 
ness was  reasonably  worth.  Under  the  evi- 
dence adduced  on  the  trial.  Persons  admitted 
having  sold  it  fof  $3,500;  and,  in  the  absence 
of  evidence  to  the  contrary.  Maxwell  would 
be  entitled  to  recover  at  least  one-half  of 
what  Persons  had  received  for  the  property, 
and  it  cannot  be  said,  under  the  above  evi- 
dence, that  the  damages  are  so  speculative 
and  remote  as  to  be  incapable  of  ascertain- 
ment We  think,  therefore,  that  the  court 
erred  in  granting  a  nonsuit. 

Judgment  reversed. 

All  the  Jostloes  concur* 


(160  Oa.  828) 

'BOSWELL  V.  MoWILLlAMS  0t  al. 
(No.    I633.> 

(Supreme  Court  of  Georgia.    Aug.  14,  1920.) 

(Sytlabu9  by  Editorial  Staff,) 

Appeal  and  error  ^=9707(2)— AsslaaRiesIs  of 
error  based  on  evidence  not  breught  up  can* 
not  be  determined. 

Where  verdict  was  for  defendants  and  the 
court  entered  a.  judgment  thereon  and  a  bill 
of  exceptions  recited  that  there  were  other 
cases  between  plaintiff  and  defendants  and  other 
parties  involving  collateral  issues  the  records  of 
Which  were  specified  as  a  part  of  present  rec- 
ord but  were  not  set  out  in  an  approved  brief 
of  the  evidence  incorporated  in  bUl  of  excep- 
tions or  attached  thereto  as  exhibits,  questions 
made  by  assignments  of  error  In  the  final  judg- 
ment could  not  be  determined  without  reference 
to  such  evidence,  and  hence  the  judgment  would 
be  affirmed. 

Error  from  Superior  Court,  iSaralson  Coun- 
ty;   F.  A.  Irwin,  Judge. 

Suit  for  injunction  and  for  th&  appointment 
df  a  receiver  by  J.  F.  B.  Boswell  against  Mrs. 
W.  C.  McWiUiams  and  others.  Verdict  for 
defendants  and  judgment  and  decree  there- 
on, and  plaintiff  brings  error.    Affirmed. 

L  N.  Cheney,  of  Bremen,  and  R.  W.  Adam- 
9pnt^  of  CarroUtoa»  ti>t>  plaiotMt  in  error* 

Griffith  &  Matthews,  of  .Biydmaan,  and 
H.  J.  McBride,  of  Tallapoosa,  for  defendants 
in  error. 
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GEORGE,  J.  Iliis  was  a  suit  for  an  in- 
junction and  for  the  appointment  of  a  re- 
ceiver. The  case  came  on  for  final  trial  be- 
fore a  jury  on  February  5, 1919,  and  the  jury 
returned  a  verdict  In  favor  of  the  defend- 
ants upon  the  issues  involved.  No  motion 
for  new  trial  was  filed  by  the  plaintiff,  and 
no  exception  was  taken  to  the  verdict.  On 
July  24,  1919,  the  court  entered  a  judgment 
and  decree  upon  the  verdict,  and  the  assign- 
ment of  error  in  this  bill  of  exceptions  is  up- 
on the  judgment  and  decree  finally  disposing 
of  the  petition  for  Injunction  and  receiver. 
The  bill  of  exceptions  recites  that  tiiere  were 
other  cases  between  the  plaintilt  and  the 
defendants  (and  other  parties),  involving  col- 
lateral issues.  The  records  in  those  cases 
are  specified  as  a  part  of  the  record  in  this 
case,  but  are  not  set  out  in  an  approved  brief 
of  the  evid^ice,  incorporated  in  the  bill  of 
exceptions,  or  attached  thereto  as  exhibits. 
The  questions  made  by  the  assignments  of 
error  in  the  final  judgment  and  decree  in  the 
equitable  suit  cannot  be  determined  without 
reference  to  the  evidence  thus  sought  to  be 
brought  to  this  court  Hence  the  judgment 
of  the  court  below  is  affirmed. 

Judgment  affirmed. 

All  the  Justices  concur. 


(25  Ga.  App.  44e> 
Ai.EXANDEfl   ▼.    FOAMANl      (No.    11128.) 

(Court  ol  Appeals  of  Georgia,  Division  X^To.  1. 

July  14^  1920.     Behearing  Denied 

Ai«g.  10, 1920.) 

'    (Sytlapus'  ly  the  Court,) 

Usary  «=s>ill(2)— Plea  held  la  raise  Issue 
whether  seoari^  embraoMl  asury  exacted  on 
a  former  debt. 

Where  one  person  makes  two  loans,  the 
second  to  take  up  the  first,  and  a  deed  to  the 
same  land  is  give  io  secnreeach  loan,  and  suit 
is  brought  on  the  notes  given  for  the  ^cond 
loan,  a  plea  which  alleges  that  the. notes  sued 
on  and  the  deed  giveh  to  secure  them  embrace, 
as  a  part  of  their  consideration,  the  old  debt, 
together  with  the  interest  and  usury  thereon, 
raises  an  issue  of  fact  for  determination  by  a 
jury.    The  judge  erred  in  striking  out  the  plea. 

Broyles,  C.  J,,  dissenting. 

Error"  from  City  Court  of  Blakely;  R.  H. 
Sheffield,  Judge* 

Action  by  G.  M.  Forman  against  V.  R. 
Alexander.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

..The  petition  alleged  that,  to  secure  the 
note3  sued  on  a  security  deed  to  certain  lands 
was  executed  and  deliveredi  to  plaintiff.  The 
plaintiff  prayed  for  judgment  on  the  notes, 
and  that  the  judgment  be  declared  a  special 
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Hen  on  the  lands  described  in  the  deed.  A 
plea  consisting  of  several  subdivisions  was 
'filed  by  the  defendant,  but  in  the  brief  filed 
t)7  his  counsel  in  this  court  all  of  the  plea 
was  expressly  abandoned  except  the  fol- 
lowing: 

'That  on  the  8th  day  of  December,  1911, 
this  defendant  procured  from  the  plaintiff  a 
loan  for  |3,500»  which  was  secared  by  a  se- 
curity deed  covering  the  same  lands  described 
in  the  security  deed  dated  March  16,  1914, 
and  referred  to  in  paragraph  4  of  the  petition; 
And  on  the  16th  day  of  March,  1914,  this  de- 
fendant was  indebted  to  the  plaintiff  in  the  sum 
of  $2,800  principal,  with  interest  on  said  prin- 
cipal at  the  rate  of  7  per  cent,  per  annum 
from  the  8th  day  of  December,  1913,  which 
-said  interest  amounted  to  $53.36,  making  the 
total  amount  due  on  said  loan  of  December  8, 
1911,  on  March  16,  1914,  the  sum  of  $2,853.36. 
That  the  amount  due  on  the  debt  of  December 
-8,  1911,  on  March  16,  1914,  furnished  a  part 
of  the  qonsideration  of  the  notes  sued  ^n, 
which  was  secured  by  the  security  deed  refer- 
red to  in  paragraph  4  of  the  petition,  and  while 
-there  was  due  on  said  debt  the  sum  of  $2,853.- 
36  principal  and  interest  to  the  16th  day  of 
March,  1914,  the  plaintiff  reserved  to  himself, 
•out  of  the  loan  evidenced  by  the  notes  sued 
Aipon  and  secured  by  the  security  deed  refer- 
red to  in  paragraph  4  of  the  petition,  the  sum 
of  $2,928.36  in  satisfaction  and  settlement 
of  said  loan  of  December  8,  1911,  which  said 
amount  the  plaintiff  reserved  to  himself  before 
paying  to  this  defendant  any  sum  whatsoever 
in  consideration  of  the  note  sued  upon  and  the 
:security  deed  referred  to  in  the  petition.  That 
iby  reason  of  the  foregoing  facts  the  said  plain- 
tiff charged  and  reserved  to  himself  out  of  the 
consideration  of  the  note  sued  upon  as  interest 
ithe  sum  of  $75  in  excess  of  the  interest  legally 
due  on  said  debt  of  December  8,  1911,  and  in 
•excess  of  what  he  was  lawfully  permitted  to 
•charge  thereon.  That  by  reason  of  the  facts 
heteinbef ore  alleged  in  this  further  plea  and 
.answer  in  making  said  excess  charge,  and  re- 
serving to  himself  said  sum  of  $75  in  excess 
of  the  amount  of  interest  due  to  him  on  said 
debt  of  December  8,  1911,  all  of  which  in 
part  formed  the  consideration  of  the  note  sued 
upon  and  secured  by  the  security  deed  refer- 
red to  in  paragraph  4  of  the  petition,  said  plain- 
tiff intended  to  and  did  charge  and  reserve  to 
himself  a  greater  sum,  by  $75,  for  the  use  of 
•$2,800  of  his  money  than  he  was  entitied  to 
charge  and  reserve  under  the  contract,  and  a 
.greater  sum  by  $53.42  than  8  per  cent,  inter- 
est on  said  $2,800  from  December  8,  1913, 
to  March  16,  1914,  and  the  amount  so  charged 
jn  excess  of  8  per  cent,  interest  as  aforesaid 
was  charged,  reserved,  and  taken  by  the  plain- 
itiff  with  the  intent  of  charging  more  than  8 
pe^  cent  for  his  money,  in  violation  of  the 
usury  laws  of  Georgia,  and  the  notes  sued  on 
And  the  security  deed  referred  to  in  paragraph 
4  of  the  petition,  which  was  given  to  secure 
said  note,  embrace  as  a  part  of  the  considera- 
tion thereof  said  debt  of  December  8,  1911,  to- 
,gether  with   the  interest  and  usury  charged 


thereon,  and  are  by  reason  of  the  foregoing 

facts  usurious,  and  because  thereof  this  de- 
fendant pleads  that  the  plaintiff  is  not  entitled 
to  the  specified  judgment  prayed  for  against 
the  land  described  in  sai^  security  deed." 

An  oral  motion  to  strike  the  plea  was  madev 
"cm  the  ground  that  no  defense  was  set 
forth  therein,"  and  there  was  also  a  written 
motion  made  to  strike  it,  the  substance  of 
which  was  that  the  allegations  therein  were 
irrelevalit,  did  not — 

"constitute  a  good  plea  of  usury,  nor  set  forth 
any  other  valid  defense,  and  *  *  ^  the 
charge  that  plaintiff  exacted  usury  is  a  bare 
conclusion  of  the  pleader,  not  sustained  by  the 
facts  on  which  said  charge  is  predicated,  and 
contrary  to  law." 

The  motion  to  strike  the  plea  was  sus- 
tained, and  the  defendant  excepted. 

L.  M.  Rambo  and  A.  H.  Gray,  both  of 
Blakely,  for  plaintiff  in  error. 

Glessner  &  Collins,  of  Blakely,  for  defend- 
ant in  error. 

BLOODWORTH,  J.  (after  stating  the  facts 
as  above).  An  examination  of  the  foregoing 
plea  will  show  that  It  is  dlstinctiy  alleged 
therein  that  usury  was  charged  in  closing 
the  old  loan,  and  that  the  notes  sued  on  and 
the  deed  given  to  secure  them  embraced,  as 
part  of  the  consideration  thereof,  the  old 
debt,  "together  with  the  interest  and  usury 
thereon."  In  such  a  case  as  this  "usury  need 
not  be  pleaded  with  the  same  particularity 
as  in  a  suit  to  recover  it  back,  or  in  a  plea 
attempting  to  set  it  ofl^  against  the  ptaintifTs 
demand."  Hollis  v.  Ck>venant  Building  & 
Loan  Association,  104  Ga.  818,  31  S.  E.  215. 
We  think  this  case  is  controlled  by  the  de- 
cision in  Lott  Y.  Peterson,  23  Ga.  App.  458» 
98  S.  B.  861.  In  the  opinion  in  that  case  it 
Is  said  (23  Ga.  App.  462,  463,  98  S.  B.  363): 

"Whether  or  not,  as  a  condition  precedent  to 
the  making  of  the  loans  sued  upon,  the  bor- 
rower agreed  to  pay  up  the  original  indebted- 
ness, with  usurious  interest,  or  whether  the 
new  transaction  was  bona  fide,  or  free  from 
any  usurious  taint,  or  a  mere  cloak  to  cover 
up  usury,  were  questions  of  fact  for  a  jury 
to  determine." 

Under  this  ruling  the  Judge  erred  in  strik- 
ing the  plea,  and  the  further  proceedings 
were  nugatory. 

Judgment  reversed, 

liUEE,  J.f  concurs. 

BROYLES,  C.  J.  (dissenting).  In  my  opin- 
ion, the  facts  set  forth  in  the  defendant's  plea 
are  insufficient  to  sustain  the  allegations  of 
usury  therein,  and  the  court  did  not  err  in 
striking  the  plea. 


Ga.) 

(25  Oa.  App.  512) 

HODGES  V.  MONTEZUMA  FERTILIZER 

CO. 

MONTEZUMA    FERTILIZER    CO.  V. 

HODGES. 

(N08.  10672,  10673.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  2. 

July  19,  1920.) 


Error  from  City  Court  of  Americus;  W. 
M.  Harper,  Judge. 

Suit  by  the  Montezuma  Fertilizer  Com- 
pany against  B.  C.  Hodges.  Judgment  for 
plaintiff,  and  defendant  brings  error,  and 
plaintiff  takes  a  cross-bill  of  exceptions,  and 
the  Court  of  Appeals  certified  questions. 
Judgment  on  main  bill  of  exceptions  affirm- 
ed, with  directions,  and  cross-biU  dismissed, 
in  conformity  to  answers  of  the  Supreme 
Court  (103  S.  B.  281). 

Hixcm  ft  Pace,  of  Americus,  for  plaintiff 
in  error. 

John  B.  Guerry,  of  Montezuma,  for  de- 
fendant in  error. 

JEINKINS,  P.  J.  The  Supreme  Court,  In 
response  to  certain  questions  certified  to  it 
in  this  case,  has  held  that — 

"Where  a  contract  for  the  purchase  of  fer- 
tilisers specifically  provides  from  what  sonrce 
the  phosphoric  add,  the  nitrogen,  or  the  potash 
is  to  be  derived,  and  where  the  fertilizer  is  fur- 
nished in  accordance  with  such  special  order, 
such  contract  of  sale  would  be  void  unless  the 
fertilizers  so -furnished  had  been  registered  as 
provided  by  Civil  Code  1910,  §  1771.  The  fact 
that  such  fertilizers  were  furnished  as  ordered 
under  a  name  or  brand  properly  registered  with 
the  Commissioner  of  Agriculture,  but  which 
registration  gives  a  source  other  than  the  ac- 
tual one  from  which  the  phosphoric  acid,  nitro- 
gen, or  potash  is  derived,  would  not  operate  to 
change  the  rule  above  stated.' 


DAVIS  y.  STATE  819 

(lot  S.B.) 

senting  the  purchase  price  of  10  toofl  of  acid 
phosphate  and  4  tons  of  nitrate  of  soda, 
about  which  there  is  no  dispute  under  the 
pleiidings  and  evidence.  Such  Judgment  of 
affirmance  by  this  court  is  entered,  with  di- 
rection that  the  excess  amount  of  principal 
and  interest  included  in  the  Judgment  of  the 
court  below,  and  representing  the  guano  sued 
for,  be  written  therefrom.  The  answers  of 
the  Supreme  Court  in  resjionse  to  the  ques- 
tions made  by  the  main  bill  being  control- 
ling, the  cross-bill  is  dismissed. 

Judgment  on  main  bill  of  exceptions  af- 
firmed, with  direction;    cross-bill  dismissed. 


n 


STEPHENS  and  SMITH,  JJ.,  concur. 


The  ruling  made  by  the  Supreme  Court, 
in  response  to  the  questions  certified  in  said 
case,  is  also  to  the  effect  that,  where  a  brand 
is  registered  and  states  that  the  nitrogen  .is 
derived  from  "blood,  tankage,  cyanimid,  and 
sulphate  of  ammonia,*'  and  the  proof  shows 
that  in  accordance  with  the  contract  of  pur- 
chase, the  nitrogen  is  derived  from  "equal 
parts  of  fish  scrap,  blood,  and  tankage,"  there 
is  such  variance  between  the  registered  sourc- 
es and  the  actual  sources  as  would  invalidate 
the  contract  of  purchase  under  the  provi- 
sions of  section  1771  of  Park's  Code,  cover- 
ing registration  of  fertilizer  brands. 

In  accordance  with  the  above  rulings  by 
the  Supreme  Court,  the  contract  of  purchase 
and  sale  as  to  the  guano  sued  for  in  this  case 
being  Invalid,  the  Judgment  of  the  court  be- 
low will  be  affirmed  only  in  the  amount  of 
the  principal  sum  of  |430,  besides  interest 
at  7  per  cent  from  October  1,  1917,  r^re- 


(26  Oa.  App.  632) 
DAVIS  V.  STATE.     (No.  11206.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(SyUalut  hy  the  Court.) 

I.  Forgery  «s»26,  27,  29(5)— Indlotment  antf 
Informatioa  «s»65,  11 0(1 5) »  119— ladlotmont 
for  fomlno  aame  on  deed  solBcient;  avon- 
ment  of  forgery  of  aamo  to  doed  moans  that 
dofondant  ''forgod''  the  dood;  indiotmont 
charging  forgery  of  grantor's  name  with  in- 
tent to  defraud  another  was  not  dofoctlve; 
Indiotmont  for  forgery  need  not  show  how 
two  oould  Jointly  sign  Instmmont;  Indiotmont 
hold  sufflclont  to  show  Intent  to  defraud; 
averment  of  present  ownon  of  land  oonveyed 
1^  forged  doed  was  surpiusago. 

Charles  E.  Dayis  and  H.  D.  Leon  were 
jointly  indicted  for  the  offense  of  forgery,  it 
being  alleged  that  the  accused  *'did  wrongfully, 
falsely  and  fraudulently  make,  sign  and  forge 
the  name  of  'L.  B.  Bleckley*  on  and  to  a  cer- 
tain deed."  A  copy  of  the  deed—a  warranty 
deed  to  land,  purporting  to  be  from  L.  B. 
Bleckley  as  grantor— was  incorporated  in  the 
indictment,  and  it  was  further  alleged  that 
"said  acts  were  done  with  intent  to  defraud 
Mrs.  L.  B.  Bleckley."  In  its  formal  parts  the 
indictment  followed  the  statute.  The  defend- 
ant Davis  demurred  to  it,  both  generally  and 
specially.    Held: 

(a)  The  indictment  was  not  subject  to  any 
of  the  demurrers.  Penal  C^de  1910,  (§  281, 
954. 

(b)  The  averment  that  the  accused  forged 
the  name  of  the  grantor  to  the  deed  is  equiv- 
alent- to  an  averment  that  they  forged  the 
deed.  See  12  R.  C.  L.  199,  §  2,  and  dictionary 
definitions  of  *'forgery.*' 

(c)  The  fact  that  one  person's  name  ap- 
pears to  have  been  forged  with  intent  to  de- 
fraud a  different  person  does  not  render  the 
indictmoit  defective.  Barron  y.  State,  12  Ga. 
App.  d42,  77  S.  B.  214  (1-d). 

(d)  Where  two  or  more  persons  are  jointly 
indicted  for  forgery,  it  is  not  necessary  tliat 
the  indictment  show  how  they  could  or  did 
jointly  take  part  in  the  manual  act  or  acts 
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<:barged  againtt  them.  The  particQlar  part 
played  by  each  is  a  nvatter  to  be  ahoym  by  evi- 
dence, and  not  by  pleading.  Jackson  ▼.  State, 
S7  Ga.  432,  13  S.  E.  689;  Roane  ▼.  Stote, 
-97  Ga.  195,  22  S.  E.  374;  Maughom  ▼.  SUte, 
^  Ga.  App.  559,  71  S.  E.  922  (2). 

(e)  The  part  of  the  indictment  above  set 
oat  contains  a  sufficient  averment  of  intent  to 
defraud.  The  indictment  need  not  on  its  face 
show  in  what  manner  or  by  what  means  it 
was  intended  to  consttmniatift  the  fraud.  Travis 
V.  State,  83  Ga.  872.  9  S.  E.  1063;  Shope  ▼. 
State,  106  Ga.  226,  32  S.  E.  140  (1) ;  McLean 
▼.  SUte,  3  Ga.  App.  660,  60  S.  E.  332  (1). 
A  further  averment  as  to  the  ownership  of 
the  land  at  any  time  was  wholly  unnecessary, 
■and  the  averment  made  as  to  its  "present"  own- 
ership and  the  source  of  the  owner'^s  title 
was  mere  surplusage,  whether  the  pleader's 
purpose  therein  was  to  show  how  the  intended 
fraud  might  be  consummated  or  not. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phi'ases,  First  and  Second  Series,  Forge.] 

2.  GrlpiipaJ  law  «;=>5M(I,  2)-*Aocofflplice  tas- 
timony  requires  corroboration,  though  It  seed 
■ot  itself  warrant  conviction;  sufflclant  cor- 
roboration of  aopompiioe  testimony. 

While  the  testimony  of  an  accomplice  must 
^e  corroborated  i>y  other  evidence,  which  di- 
rectly connects  the  accused  on  trial  with  the 
perpetration  of  the  crime,  before  such  teisrd- 
mony  will  authorise  a  conviction  yyf  a  felony, 
yet  the  law  does  not  require  that  the  corrob- 
orating evidence  shall,  in  and  of  itself  alone, 
be  suflScient  to  warrant  a  verdict  of  guilty,  or 
that  the  testiifiony  of  the  accomplice  shall  be 
•corroborated  in  every  material  particular.  On 
the  contrary,  slight  evidence  that  the  crime 
was  committed  by  both  defendants,  and  iden- 
tifying them  with  it,  will  corroborate  the 
itestimooy  of  the  accomplice  and  warrant  a 
conviction.  Penal  Code  1910,  §  1017;  Evans 
V.  Stote,  78  Ga.  351;  Pritchett  v.  Stote,  92 
Oa.  83,  18  S.  E.  860  (1);  Bos  well  v.  Stote, 
-92  Ga.  581,  17  a  E.  805;  Chapman  t.  State, 
112  Ga.  56,  87  S.  B.  102  (2);  Dixon  v.  State, 
116  Ga.  186,  42  S.  B.  367  (7),  and  Nance  v. 
Stote,  126  Ga.  95,  64  S.  B.  932  (1). 

<a)  In  this  case  the  testimony  of. the  ae* 
•complice  tended  te  prove  the  case  as  laid, 
and  it  was  sufficiently  corroborated  by  the  other 
•evidence. 

3.  Criminal  law  ^=>80»lndlctment  and  Inf cre- 
mation ^s»83*Di8tinction  between  principal 
in  first  or  second  degree  of  forgery  need  not 
be  alleged;  one  Jointly  Indicted  for  forgery 
may  be  convicted  If  the  actual  perpetrator 
or  an  aider  and  abettor. 

A  person  may  be  principal  in  the  first  or 
the  second  degree  in  the  offense  of  forgery  as 
well  as  in  any  other  offense.  Penal  Code  191Q» 
I  42.  And  as  principals  in  the  first  and  sec- 
ond degrees  are  punished  alilce,  no  distinctioB 
4)etween  them  need  be  made  in  the  indictment. 
Bradley  y.  Stote,  128  Ga.  20,  57  S.  E.  237  (2). 
Furthermore,  where  two  persons  are  jointly 
in.dicted  for  forgery,  each  may .  be  convicted 
upon  evidence  showing  that  he  was  either  the 
actual  perpetrator  of  the  crime*  or  was  present 
Gliding  and  abetting  the  other  in  ito  commis* 


sion.    McLeod  v.  Stote,  128  Ga.  17,  57  8.  E. 
83(8);   JPutoh  7.  fitote,  137  Ga.  75,  72  a  B. 

911  (3). 

4.  CrinilMa  law  ^^92U  1064(4)— Exelwioa  of 
part  ef  contents  of  letter  held  not  gronnd 
for  new  trial;  Indeflnitenesa  ef  groand  for 
motion  of  now  trial. 

Where,  in  the  trial  of  a  criminal  case,  a 
witness  for  the  state  testifies  that  he  dealt 
with  the  accused  as  requested  in  a  letter  which 
he  received  by  mail,  purporting  to  be  from  a 
third  person,  of  whom  he  professes  to  know 
nothing,  and  counsel  for  the  stote  and  for  the 
accused  thereupon  elicit,  witiiout  objection,  so 
much  of  the  contento  of  the  letter  as  tend  to 
explain  the  conduct  of  Uie  witnesa,  it  affords 
no  cause  for  a  new  trial  that  the  court  refused 
to  admit  in  evidence  the  entire  letter  when 
subsequently  tendered  by  counsel  for  the  ac- 
cused. Penal  Code  1910,  §  1023.  Moreover, 
the  ground  of  the  motion  for  a  new  trial  in 
which  error  is  assigned  as  to  that  ruling  is 
defective.  It  is  not  shown  that  the  letter  was 
received  in  due  course  of  mail. 

5.  Criminal  law  ^=>829( I)— Refusal  of  bntnio- 
tlona  eoverod  by  eharga  Is  not  error. 

The  instructions  given  with  reference  to 
accomplices,  venue,  and  the  stotute  of  limito- 
tions  were  sufficiently  full  and  fair.  The  refusd 
to  give  the  requested  charges  on  the  same  sub- 
jects does  not,  therefore,  afford  cause  for  a 
new  trial. 

6.  Criminal  law  «s»656( 9)— Remark  of  oonrt 
held  not  an  expression  of  opinion  at  to  proof. 

Witnesses  were  examined  with  respect  to 
numerous  documento.  While  one  witness  ^aa 
being  interrogated  by  the  stote^s  counsel  with 
reference  to  a  paper  then  in  the  hand  of  the 
witness,  'the  defendant's  counsel  insisted  that 
the  witness  should  identify  the  paper  with 
greater  certainty.  The  judge  thereupon  ques- 
tioned the  witness  as  to  the  nature  and  the 
date  of  the  paper,  and  after  the  witness  had 
answered,  he  remarked,  **Now  there  is  no  doubt 
about  it."  It  is  contended  that  this  remark 
by  the  court  was  an  erpression  of  opinion  aa 
to  what  had  been  proved.  In  violation  of  sec- 
tion 1058  of  the  Penal  Code.  Beld:  The  com- 
plaint is  without  merit.  The  remark  of  the 
judge,  when  considered  in  connection  with  the 
attendant  circumstonces,  is  capable  of  but  one 
construction,  to  wit,  that  the  previous  doubt, 
if  there  was  any,  9s  to  the  subject-matter  of 
the  witness'  testimony  had  been  removed. 
Moreover,  there  was  no  request  for  a  mistrial 
on  account  of  the  statement  complained  of. 

7.  Criminal  law  «s>698(l),  l064(4)*Fali«ro 
to  renew  obJeotloB  to  ovidenoo  temporarily 
admitted  waived  the  objeotlon  thereto;  do« 
feotive  ground  of  motion  for  new  trial. 

Where  evidence  is  offered  and  objected  to, 
and  counsel  for  the  party  offering  it  stotes  that 
he  expects  to  offer  further  evidence  removing 
the  ground  of  objection,  and  the  court  there- 
upon admits  the  evidence  temporarily,  express- 
ly, or  impliedly,  reserving  to  the  objector  the 
right  to  renew  his  objection  unless  the  ground 
thereof  is  satisfactorily  removed,  a  failure  to 
renew  such  objection  before  verdict  amoonto 
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to  .a  waiver  thereof.  The  twelfth  grovad  of 
the  amendment  to  the  motion  for  a  new  trial 
comes  within  this  rule.  Stone  v.  State,  118 
-Ga.  705,  45  S.  E.  630,  08  Am.  St  Rep.  145  (9) ; 
Quinn  v.  SUte,  22  Oa.  App.  634,  97  S.  E.  84 
(2),  and  cases  cited.  Moreover,  this  ground  is 
defective,  in  that  the  evidence  objected  to  is  not 
set  out  in  the  ground. 

•8.  FaTfery  ^ss>37-«CoHipArl89Ms  ar  4iffer»ncaa 
In  senaine  dead  wer«  adnlsslbla. 

The  deed  alleged  to  haye  been  forgedt  bear- 
ing a  date  in  1852  and  an  imprint  Vf  the 
-Georgia  Joarnal,  and  there  being  evidence  to 
show  that  Its  wjritten  portion  was  upon  ^ 
photo-engraved  form,  and  that  photo- engraving 
was  not  in  use  in  this  country  in  1852,  and  did 
not  come  into  commercial  use  until  two  or 
three  decades  thereafter,  and  a  genuine  deed,- 
-dated  in  1847  and  written  upon  a  substabtiaHy 
similar  form,  having  been  admitted  in  evidence 
for  the  sole  purpose  of  comparison  witbtha 
forged  deed,  there  was  no  error  in  admitting 
testimony  to  show  that  the  genuine  deed  was 
written  upon  a  -type-printed  form,  or  .to  show 
or  explain  any  other  point  of  similarity  or 
-difference  between  the  two  deeds.  Tht  thir- 
teenth and  fourteenth  grounds  of  the  motion 
for  ft  new  trial  are  therefore  without  merit 


proper  matter  for  the  Jury  to  prevent  their 
being  unjustly  prejudiced  against  the  state's 
counsel.  The  sixteenth  ground  of  the  motion 
is  therefore  without  npjsrit  Stone  v.  State,  118 
Ga.  705,  45  S.  B.  630,  98  Am.  St  Bep.  145  (7). 

It.  Forgery  ^£»42— Letter  from  defendant  to 
one  Indicted  Jointly  with  him,  Inolosing  pro- 
ooeds  of  prime,  was  admissible. 

The  court  did  not  err  in  admitting  in  evi- 
dence a  letter,  purporting  to  be  ttom  Davis 
to  Leon,  saying,  **Herewith  I  send  you  check 
for  $20.00  on  South  Georgia  matter,"  Leon 
having  previously  testified  that  he  received  the 
letter  by  due  course  of  mail,  and  that  the  re- 
mittance was  a  payment  on  his  share  of  the 
proceeds  of  the  i^eged  forgery,  and  there  being 
other  evidence  to  show  that  the  letter  (the 
body  and  signature  to  which  were  typewritten) , 
disclosed  the  same  peculiarities  of  the  writing 
machine  as  numerous  othet  letters  written  by 
Davis  during  the  period  -in  question,  and  it 
furlJier  appearing  ^hat  the  letter  was  discov- 
ered upon  an  official  search  of  Leon's  room 
about  the  time  of  his  arrest,  and  long  before 
his  confession  of  his  own  guilt  or  his  agree- 
ment to  testify  as  a  witness  for  the  state 
against  Davis.    Bagan  v.  Smith,  lOK  Oa.  556, 


29  S.  E.  759  (1);  Lancaster  v.  Ames,  103  Me. 

87,  68  Atl.  533,  17  L.  R.  A.  (N.  S.)  22$  (1,  2), 

1».  Criminal  law  «s»9f9(3)-^lll09lcal  argnm6ntji25  Am.  St  Rep.  286;    People  v.  Storrs,  207 


Is  no  ground  for  mistrial. 

An  illogical  argument  of  counsel  affords 
no  ground  for  declaring  a  miatrialt  even  if  it 
'be  conceded  that  the  argument  comK^ained  of 
was  illogical.  Holmes  v.  State,  7  Ga.  App. 
570,  67  S.  B.  693  (2);  Adkins  v.  Flagg,  147 
Ga.  136,  93  S.  E.  92  (2a),  and  cases  dted.  Es- 
pecially is  this  true  where,  as  in  this  case,  the 
court,  in  overruling  the  motion  to  declare  a 
mistrial,  added,  in  the  hearing  of  the  jury,  that 
it  was  for  them  to  detehnine  "if  the  infer- 
•ences  the  solicitor  general  and  other  counsd 
-draw  are  correct."  The  fifteenth  gromid  of 
the  motion  for  a  new  trial  is  therefore  with- 
out merit. 


N.  Y.  147,  100  N.  B.  780,  45  L.  R.  A.    (N. 
S.)  800.  Ann.  Gas.  1914G,  196. 

(a)  Tliis  ruliiig  disposes  of  thf»  seventeenth 
ground  of  the  motion  for  a  new  trial;  and, 
upon  the  same  principles  and  authorities,  the 
nineteenth,  twentieth,  twenty-fifth,  twenty - 
sixth,  twenty -seventh,  twenty-eighth,  twenty- 
hinth  and  thirtieth  grounds  of  the  motion  for 
a  new  trial  are  without  merit. 

12.  Forgery  ^;=>37— Fallnre  of  grantee  In  deed 
to  retorii  land  for  taxation  was  adriilsslble. 

The  accused  being  on  trial  for  the  alleged 
forgery  of  a  warranty  deed,  the  fact  that  the 
grantee  named  therein  did  not  return  for  tax- 
ation the  land  therein  described  during  any  one 
of  the  several  years  of  his  purported  ownership 
under  such  deed  was  a  proper  circumstance 
for  the.  consideration  of  the  jury,  and  the 
court  did  not  err  in  admitting  proof  thereof. 
The  eighteenth  ground  of  the  motion  for  a  new 
trial  is  therefore  without  merit. 

18,  Charge  of  court. 

aought,   during  the   cross-examina^on   of  the  j        The  court's  instructions  were  not  erroneous 
witness  Leon,  to  discredH  the  motive  nnd  tiie  i  f^j^  ^^  ^f  the  reasons  assigned  in  the  twenty- 
conduct  of  the  soUcitor  gwieral,  because  of  his   fi,,|.  ^^d  twenty-second  grounds  of  the  motion 
several  conferences  with  Leon  m  the  prepara- 1  f^^  a  new  trial. 
Hon  of  the  case  for  trial,  the  court  did  not  • 

err  in  permitting  the  solicitor  general,  on  re-  |  14.  Criminal  law  ^;=>400(  10)— Telegram  dellv- 
•direct  examination  of  this  witness,'  to  ask  him  ;     ered   to    defendant's   agent   held   admissible, 


10.  Criminal  law  <S=>I 1 70 1/2 (I)— Witnesses 
287(1)— Answer  of  witness  as  to  prepara- 
tion Of  case  by  solicitor  general  held  not  prej- 
udicial; evidence  on  redirect,  to  explain  oross- 
examinatlon  Intended  to  discredit  solioltor 
general  admissible. 

Defendant's     counsel     having     apparency 


how  many  times  he  had  been  called  from  the 
jail  for  such  conferences,  nor  was  there  error 
in  permitting'  the  answer  of  the  witness  to  re- 
main before  the  jury,  the  witness  having  re- 
plied: "Gentlemen,  he  (meaning  the  solicitor 
general)  has  got  a  pile  of  papers  there  to 
fill  up  this  desk  two  or  three  times,  that  he 
has  gone  over  with  me,  papers  that  I  have 
never  seen  before  or  gone  over  before."  Even 
if  such  reply  could  have  prejudiced  the  defend- 
ant's cause,  it  was  by  his  own  counsel  made 


though  original  had  been  destroyed  by  tele- 
graph company. 

Where  a  telegraph  company  is  shown  to 
have  destroyed  all  original  messages  deposited 
with  it  for  transmission  by  wire  during  a 
certain  period,  and  the  proved  agent  of  the 
defendant  on  trial  in  a  criminal  case  is  shown 
to  have  received  during  that  period  a  number 
of -'telegTamB  purporting  to  be  from  the  accused, 
the  ottbject-matter  of  which  relates  to  the  of- 
fense or  some  feature  thereof,  and  is  neces- 


6^For  other  oases  see  saxne  topic  n^fL  KEY-N|J)f3BR  ^  aU^ey-Nuinbered.DlgesU  and  Indexes 


822 


103  SOUTHEASTERN  BEPORTEB 


(Gflu 


sary  to  complete,  or  Is  consistent  with,  other  |  '^Appling  (now  Ware)  comity.**    The  deed  al- 


proved  correspondence  between  the  accused 
and  his  said  agent,  the  messages  so  delivered 
to  the  agent  are  admissible  in  evidence.  Oivil 
Code  1910,  SS  5759,  6760;  Western  Twine  CJo. 
v.  Wright,  11  S.  D.  521,  78  N.  W.  942,  44  L. 
B.  A.  438.  The  twenty-third  ground  of  the 
motion  for  a  new  trial  is  therefore  without 
merit. 


15.  Criminal  law  ^ss>l064(4)— Grouiid  of  new 
trial  not  oontaining  evidence  complained  ef 
cannot  be  considered. 

The  evidence  complained  of  in  the  twenty- 
fourth  ground  of  the  motion  for  a  new  trial 
not  being  set  out  therein  or  annexed  thereto 
as  an  exhibit,  the  complaint  will  not  be  oon- 
oidered  by  this  court. 

16.  Proper  venue. 

The  venue  was  sufficiently  proved. 

17.  Sufficiency  of  evidence. 

The  evidence  authorized  the  yerdictt  and 
no  error  of  law  appears. 

Error  frmn  Superior  Ck>nrt,  Fulton  Coun- 
ty;  Jno.  D.  Humphries,  Judge. 

Charles  E.  Davis  was  convicted  of  forgery, 
and  he  brings  error.    Affirmed. 

See,  also,  20  Ga.  App.  68,  92  S.  E.  650. 

Seaborn  Wright,  Nathan  Harris,  and  Barry 
Wright,  all  of  Rome,  SamL  D.  Hewlett,  of 
Atlanta,  and  T.  T.  Miller,  of  Columbus,  for 
plaintiff  in  error. 

John  A.  Boykin,  SoL  Gen.,  H.  E.  Rlddell, 
and  B.  A.  Stephens,  all  of  Atlanta,  for  the 
State. 

LUKE,  J.  Charles  B.  Davis  and  H.  D.  Le- 
on were  jointly  indicted  for  the  offense  of 
forgery.  Davis  interposed  a  demurrer  to  the 
Indictment,  which  was  overruled.  He  was 
then  separately  tried  and  convicted,  and,  his 
motion  for  a  new  trial  being  overruled,  he 
brought  the  case  here  for  review. 

[1]  1.  The  indictment  charged  that — 

"Said  accused,  In  the  county  of  Fulton  and 
state  of  Georgia,  on  the  21st  day  of  November, 
1917,  •  ♦  ♦  did  wrongfully,  falsely,  and 
fraudulently  make,  sign,  and  forge  the  name  of 
L.  E.  Bleckley  on  and  to  a  certain  deed,  the 
same  being  in  form  and  substance  as  follows, 
to  wit.  •  *  •*  And  said  acts  were  done  with 
intent  to  defraud  Mrs.  L.  E.  Bleckley,  who  is 
the  present  owner  of  said  land,  under  the 
will  of  L.  E.  Bleckley,  the  grantee  from  the 
state  of  Georgia,  and  the  acts  herein  com- 
plained of  were  and  are  contrary  to  the  laws 
of  said  state,  the  good  order,  peace,  and  dig- 
nity thereof." 

*  Incorporated  in  the  indictment  at  the  place 
above  indicated  was  a  warranty  deed,  dated 
November  20,  1852,  purporting  to  have  been 
executed  by  L.  E.  Bleckley,  as  grantor,  to  M. 
B.  Millen,  as  grantee,  and  to  convey  all  of 
lot  of  land  No.  522  in  the  fifth  district  of 


so  purported  to  have  been  duly  attested.  To 
that  indictment  Davis  demurred  (1)  general- 
ly; and  (2)  because  only  a  forgery  of  the 
grantor's  name,  and  not  of  the  deed  itself, 
was  charged;  (8)  because  it  did  not  appear 
how  the  two  defendants  "could  jointly  take 
part  in  the  manual  act  of  writing"  the  gran- 
tor's name;  and  (4)  because  there  is  no  allega- 
tion that-  the  act  of  forging  the  name  of  L. 
E.  Bleckley  was  done  at  that  time  with  in- 
tent to' defraud  any  person;  the  allegation 
in  the  indictment  that  said  name  was  forged 
to  said  deed  on  November  21,  1917,  for  the 
purpose  of  defl*auding  a  ];)erson  who  did  not 
own  the  property  before  the  finding  of  the  in- 
dictment, on  June  13,  1918,  does  not  charge 
that  the  act  was  done  with  intent  to  defraud 
any  one.*'  The  c^inlon  of  this  court  upon  all 
the  grounds  of  the  demurrer  is  announced  in 
the  headnote. 

[2]  2.  The  principles  stated  in  headnote  2 
need  no  elaboration.  If  any  further  discus- 
sion along  that  line  is  desired,  it  will  be 
found  in  the  authorities  there  dted,  which 
are  controlling.  The  only  question  for  con- 
sideration here  Is  the  application  of  such 
principles  to  the  facts  of  Oiis  case.  In  the 
trial  of  Davis,  his  codefendant,  Leon,  testi- 
fied as  a  witness  for  the  state.  Leon's  tes- 
timony establishes  his  own  guilt  of  the  of- 
fense charged  as  clearly  as  it  tends  to  estab- 
lish the  guilt  of  Davis.  It  follows  that  h\& 
testimony  stands,  and  must  stand,  as  that  of 
an  accomplice.  Stone  t.  State,  118  6a.  70S, 
45  S.  E  630,  98  Am.  St.  Rep.  145  (3);  Har- 
grove V.  State,  125  Ga.  270,  273,  54  S.  E.  164. 
The  accomplice,  Leon,  testified  to  the  truth  of 
every  essential  averment  in  the  bill  of  indict- 
ment, unless  it  can  be  said  that  there. was  a 
material  variance  with  respect  to  the  form 
of  the  deed  alleged  to  have  been  forged.  As 
to  this  matter,  the  deed  set  out  in  the  indict- 
ment describes  the  land  as  being  in  *'Ap- 
pling  (now  Ware)  county."  The  original  deed 
shown  by  the  evidence,  and  abundantly  prov- 
ed to  be  a  forgery,  is  Identical  throughout, 
in  both  form  and  substance,  with  that  set 
out  in  the  indictment  Leon  identified  the 
deed  in  evidence,  and  testified  that  it  was  a 
deed,  and  the  only  deed,  which  he  had  forged 
at  the  solicitation  and  dictation  of  the  de- 
f aidant  Davis;  but  he  further  testified  that 
at  the  time  he  so  forged  it  and  delivered  it 
to  Davis  the  land  was  therein  described  as 
being  in  "Coffee"  county,  and  the  names  of 
the  attesting  witnesses  did  not  appear.  Both 
he  and  other  witnesses  testify  that  these 
alterations  in  and  additions  to  the  proved 
original  are  in  a  different  handwriting  from 
the  rest  of  the  deed.  In  this  connection,  the 
documentary  evidence  shows  correspondence 
by  Davis  at  a  date  subsequent  to  the  alleged 
and  proved  date  of  the  original  forgery,  en- 
deavoring to  ascertain  the  name  of  the  coun- 
ty from  which  Ware  county  was  taken  and 
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the  county  In  which  the  land  In  question  ac«  |  Plifs  Atty.,**  appeared,  and  that,  after  some 


tually  lay  at  the  time  the  forged  deed  pur- 
ports on  its  face  to  have  been  executed.  In 
our  opinion  these  facts,  in  connection  with 
the  other  evidence  in  the  case,  tend  far  more 
strongly  to  connect  Davis  with  the  actual  per- 
petration of  the  crime  alleged  in  the  indict- 
ment than  to  create  a  variance  between  the 
allegations  and  the  proof. 

So  far  as  the  general  grounds  of  the  mo- 
tions for  a  new  trial  are  concerned,  the  only 
remaining  question  is:  Does  the  other  evi- 
dence in  the  case  sufficiently  corroborate 
the  testimony  of  the  accomplice?  The  mat- 
ter above  mentioned,  on  the  question  of  vari- 
ance, is  itself  one  circumstance  to  be  consid- 
ered in  this  connection.  In  his  statement  to 
the  court  and  Jury  the  defendant  Davis  says 
that  the  only  connections  he  had 'with  the 
forged  deed  was  as  a  real  estate  agent,  endeav- 
oring to  negotiate  a  sale  of  the  land  for  Leon, 
whom  he  believed  to  be  the  bona  fide  owner 
thereof,  and  in  whose  chain  of  title  the  forg- 
ed deed  appears  as  one  link,  without  any 
knowledge  or  suspicion  on  his  part  with  re- 
spect to  the  fact  of  forgery.  Leon  testified  that 
he  had  known  nothing  of  the  land  in  question 
until  Davis  entered  his  (Leon's)  room  one  night 
in  September,  1017,  and  suggested  the  forgery 
in  order  that  they  might  both  make  some  mon- 
ey out  of  it;  that  Davis  dictated  the  contents 
of  the  deed  while  he  wrote  it;  that  there 
was  no  agreement  between  them  as  to  how 
much  he  should  receive  for  his  share  of  the 
proceeds,  but  that  Davis  handed  him  $10  at 
that  time,  and  subsequently  remitted  by  mail 
$20,  retaining  for  himself  the  balance  of  the 
proceeds  of  sale,  whatever  sum  it  may  have 
been.  The  other  evidence  fiOiowcd  that, 
through  one  Carver,  Davis  negotiated  a  sale 
of  the  land  for  $1,000;  that  Carver  remitted 
a  half  of  that  consideration,  or  $500  Gess 
some  small  items  of  expense)  to  Davis;  and 
that  Davis  thereupon  remitted  $20  to  Leon, 
which  sum  was  accompanied  by  a  letter  from 
Davis  saying: 

"Herewith  I  send  you  check  for  $20.00  on 
South  Georgia  matter,  and  I  am  sorry  it  is 
not  more,  but  the  old  codger  put  us  to  so 
much  expense  and  after  he  got  the  money  had 
to  run  him  down,  there  was  but  little  left" 

In  Pritchett  v.  State,  92  Ga.  33,  18  S.  B. 
350  (1),  a  burglary  case,  it  was  held  that  pos- 
session of  some  of  the  stolen  goods  by  the  ac- 
cused on  trial,  and  possession  of  some  of 
them  by  a  witness  for  the  state,  sufficiently 
corroborated  the  testimony  of  the  witness, 
who  testified  that  the  building  was  burglar- 
ized by  himself  and  the  accused  in  the  night 
t)y  unlocking  the  door,  entering  the  house, 
and  stealing  the  goods.  That  decision  seems 
In  principle  to  be  controlling  here. 

Leon  further  testified  that,  in  an  ^ort  to 
forge  an  apparently  genuine  signature  to  the 
•deed,  Davis  furnished  him  with  an  old  fl.  fa., 
whereon  an  entry,  signed  "L.  B.  Bleckley, 


practice  at  imitating  that  signature,  ne  sign* 
ed  an  imitation  thereof  to  the  deed,  and  re- 
turned the  fl.  fa.  and  the  forged  deed  together 
to  Davis.  The  other  evidence  shows  that 
when  the  deed  was  subsequently  attacked  as 
a  forgery,  in  a  civil  proceeding  brought  by 
Mrs.  L.  E.  Bleckley,  Davis  furnished  to  coun- 
sel for  the  defendant  in  that  proceeding  a 
like  fl.  fa.  for  use  in  establishing  the  genuine^ 
ness  of  the  forged  signature.  The  fi.  fa.  so 
furnished  by  Davis  for  use  in  evidence  in 
that  case  was  put  in  evidence  in  this  case, 
and  was  identified  by  Leon  as  the  same  fi.  fa. 
he  had  used  in  forging  the  deed.  It  further 
appeared,  from  a  comparison  of  the  two  pa- 
pers, that  the  forged  signature  to  the  deed 
was  an  imitation  of  the  genuine  signature  on 
the  fi.  fa.,  and  that,  although  the  signature 
on  the  fi.  fa.  was  genuine,  it  was  unlike  any 
other  of  a  great  number  of  the  proved  gen- 
uine signatures  of  the  same  person  covering 
a  period  of  30  years.  Not  only  do  these  ex- 
trinsic matters  serve  to  corroborate  Leon, 
but  they  also  tend  to  identify  Davis  with  the 
perpetration  of  the  offense  charged.  The 
brief  of  the  evidence,  consisting  of  158  pages, 
affords  much  additional  evidence,  both  oral 
and  documentary,  corroborative  of  Leon,  and 
identifying  Davis  as  the  prime  mover  in  and 
chief  beneficiary  of  the  crime  charged  in  the 
bill  of  indictment  In  the  opinion  of  this 
court,  however,  the  evidence  spedfically  re 
ferred  to  above  affords  sufficient  corrobora- 
tion of  the  testimony  of  the  accomplice;  and 
since  his  testimony  relates  to  every  essential 
of  the  offense  charged,  the  conviction  was 
warranted  by  the  evidence. 

[3]  8.  It  is  contended  that,  since  the  in- 
dictment contains  no  allegation  that  the  ac- 
cused did  "cause  or  procure**  the  crime  to  be 
committed,  or  that  he  did  ^'willingly  aid  or 
assist"  in  so  doing,  as  it  might  have  done  un- 
der the  provisions  of  section  231  of  the  Penal 
Code,  and  since  the  evidence  shows  the  for- 
gery to  have  been  the  manual  act  of  Leon,  a 
fatal  variance  between  the  allegations  and  the 
proof  results  as  to  Davis.  We  do  not  agree 
with  that  contrition.  It  may  be  that  under  the 
peculiar  provisions  of  the  Code  as  to  forgery, 
an  accessory  before  the  fact  to  that  offense 
is  indictable  as  a  principal  in  the  first  degree. 
Indeed,  the  principle  stated  in  Stone  v.  State, 
118  Ga.  705,  45  S.  E.  630,  08  Am.  St  Rep.  145 
(1),  seemingly  l^ves  no  question  about  it 
But  however  that  may  be,  under  the  principles 
announced  in  the  third  headnote,  as  applied 
to  the  facts  of  the  instant  case,  the  indict- 
ment was  sufficiently  broad  in  its  terms  to 
authorize  the  evidence,  and  the  variance  be- 
tween the  allegation  and  the  proof  is  nomi- 
nal, rather  than  real. 

[4-17]  4-17.  The  remaining  grounds  of  er- 
ror, which  deal  with  rulings  made  during  the 
progress  of  the  trial,  and  with  excerpts  from 
the  charge  of  the  court,^are  ruled  upon  in  the 
headnote& 
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The  gnXH  of  tbe  defendant  in  tIilft.cBfie  wHs 
abundantly  established  by  the  evidence,  and 
his  conviction  was  approved  by  the  trial  Judge 
in  overmling  the  motion  ft>r  a  new  trial. 
Every  assignment  of  error  has  been  careful* 
ly  considered  by  this  court,  and  there  are  no 
errors  of  law  in  the  trial  of  the  case  that 
require  a  new  trial.. 

Judgment  affirmed. 

BLOODWORTBC,  J.,  ooncurrlng  specially. 
Without  being  committed  to  every  state- 
ment in  the  foregoing  opinion,  I  do  not  think 
that  any  of  the  assignments  of  error  shows 
cause  for  a  new  trial  of  the  case,  and  I  con- 
cur in  the  judgment  of  affirmance.  I  am 
authorized  to  say  that  BROTLES,  O.  J.,  loins 
in  this  concurrence. 


(26  aa.  App.  60S) 

VOLUNTEER  STATE  LIFE  INS.  CO.  V.  Mo- 
GINNIS.     (No.   10353.) 

(Court  of  Appeals  of  Georgia,  Bivlsion  No.  2. 

July  19,  1920.) 


fSyUahuM  hp  »4itorka  Staff.) 

1.  Insurance  ^=:»645 (2) —Denial  of  allegaflon 
of  proofs  of  death  placed  burden  of  proof  on 
plaintiff. 

Where  defendant  Bfe  insnrAnce  company 
denied  the  allegations  of  plaihtilPs  petition  tbat 
proofs  of  death  of  insured  were  furnished  to 
the  company,  the  burden  was  upon  plaintiff  to 
establish  such  allegation. 

2.  Insuranoe  ^s»645 (3)— Evidence  as  to  waiv- 
er of  proofs  of  death  Inadmissible  to  show 
proofs. 

Testimony  tending  to  prove  a  waiver  by  life 
insurance  company  of  compliance  by  plaintiff 
with  the  requirenients  of  the  policy  as  to  for* 
nishing  proofs  of  death  was  not  admissible  to 
show  that  proofs  of  death  had  in  fact  been 
furnished  aa  alleged  in  plaintiff's  petition. 

3.  Insuranoe  <r=»645(3)  —  To  afllrmatlve  de- 
fense of  failure  to  furnish  proofs  of  death 
plaintiff  might  show  a  waiver. 

If  defendant  life  insurance  company,  not 
Mxly  denied  plaintiff's  allegation  of  furnishing 
proofs  of  death,  but  also  set  up  as  an  affirma- 
tive defense  the  plaintiff*s  failure  to  furnish 
proofs  of  death  as  required  by  the  policy,  the 
plaintiff  might  meet  such  defense  by  showing 
the  company>  waiver  of  such  requirement. 

Error  from  Superior.  Court,  Chattooga. 
County;  Moses  Wright,.  J^udge. 

Action  by  L.  E.  *HcGlnnis  against  flie  "Vol* 
unteer  State  life  Insurance  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, and  the  Court  of  Appeals  certified  a 
question.  Reversed,  in  view  of  answer  of 
Supreme  Court  (108  S.  E.  168). 

King  4  Spalding,  of  Atlanta,  John  D,  & 
Br  ^.  Taylojr*  of  Su/onerville,  and  W.  B. 


Miller,,  of  Chtfttandoga,  Tenn.,  fbr  plaJntlff 
in  error. 

J.  M.  BeUah,  of  SummerviUe^  and  Maddox 
ft  Doyal,  of  Rome^  for  defendant  In  error. 

JENKINS,  P.  J.  1.  "A  policy  of  ordinary 
life  insurance  payable  to  a  named  beneficiary 
provides:  The  insured  may,  at  any  time 
while  this  policy  is  in  force,  by  written  notice 
to  the  company  at  Its  home  office,  change  the 
beneficiary  or  beneficiaries  under  this  policy. 
♦  •  •  This  policy  is  issued  with  the  ex- 
press understanding  that  the  insured  may, 
without  the  consent  of  the  beneficiary,  re- 
ceive every  benefit,  exercise  every  right,  and 
enjoy  every  privilege  conferred  upon  him 
by  tills  policy.*  Held,  in  reply  to  the  question 
certified  l)y  the  Court  of  Appeals,  that,  in 
an  action  on  the  policy  by  the  beneficiary, 
the  beneficiary  has  not  such  interest  in  the 
policy  as  would  render  inadmissible  in  evi- 
dence statements  made  by  the  assured  him- 
self, either  before  or  after  the  issuance  and 
delivery  of  the  policy,  tending  to  disprove 
one  of  the  prescribed  requisites  of  the  policy 
that  the  assured  should  be  in  good  healtti  at 
the  time  the  policy  was  Issued  and  deliv- 
ered." See  150  Ga.  — ,  103  S.  E.  168.  The 
court  below,  therefore,  erred  in  excluding  the 
evidence  set  forth  in  grounds  10  to  17  (in- 
clusive) of  the  motion  for  a  new  trial,  and 
in  instructing  the  Jury  in  reference  thereto 
as  complained  of  iu  ground  20  of  the  motion. 

[1-3]  2.  The  defendant  having  denied  the 
allegation  of  the  plaintUTs  petition  that 
proofs  of  the  death  of  the  assured  had  been 
furnished  to  the  defendant,'  this  placed  the 
burden  upon  the  plaintiff  of  establishing  the 
truth  of  such  allegation  (Bussey  v.  Gran- 
tham, 23  Ga.  App.  709,  99  S.  E.  230);  and 
testimony  tending  to  prove,  a  waiver  upon 
the  part  of  the  company  of  a  compliance  by 
the  plaintiff  with  the  requirements  of  the 
policy  as  to  furnishing  proofs  of  death  was 
not  admissible  to  show  that  proofs  of  death 
had  in  point  of  fact  been  furnished,  as  al- 
leged in  the  petition.  Fidelity  &  Casualty 
Co.  t.  Gate  City  National  Bank,  97  Ga.  634, 
25  S.  E.  392,  33  U  R.  A.  821,  54  Am.  St. 
Rep.  440;  McLeod  v.  Travelers'  Insurance 
Co.,  8  Ga.  App.  765,  70  S.  E.  157.  See,  also, 
Livsey  V.  Georgia  Railway  &  Electric  Co.» 
19  Ga.  App.  687,  689,  91  S.  E.  1074.  Had  the 
defendant  not  ofHj  denied  the  allegation, 
but  also  set  up  as  an  affirmative  defense  the 
failure  of  the  plaintiff  to  furnish  proofs  of 
death  as  required  by  the  policy,  then  the 
rule  would  have  been  different,  and  the  plain- 
tiff oould  have  met  such  defense  by  show- 
ing a  waiver  of  such  requirement  by  the  de- 
fendant. Supreme  Lodge  Knights  of  Pythias 
V.  Few,  142  Ga.  240»  82  S.  E.  627  (2).  The 
tria)-  court  therefore  erred  in  admitting,  over 
objection,  the  evidence  set  out  in  grounds 
6,  8,  pind  9  of  t^e  motion  for  a  new  trial 
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relatiye  to  tibe  alleged  waiver  of  proofs  of 
deatb,  znj^  in  chargiDg  the  jvry  as  tf  tbe 
effect  of  such  eyidencet  since  such  evidence 
axkd  the  charge  relative  thereto  were  not  au- 
thorized by  the  original  pleadfaigs  or  any 
amendment  thereto,  and  since  the  evidence, 
adduced  di^  not  demand  a  finding  .that  proof  s 
of  death  had  been  furnished,  as  alleged  in 
the  petition,  'the  admission  of  the  evidence 
and  the  charge  of  the  court  complained  of 
cannot  be  treated  as  harmless  error. 

3.  Since  there  must  be  a  hew  trial  because 
of  the  errors  here  pointed  out,  the  general 
grounds  of  the  motion  for  a  n^w  trial  are 
not  BOW  passed  upon. 

Judgment  reversed.*  ' 

« 

STEPHENS  anjd  SMITH,  JJ.,  copcnr. 


<%  Oa.  App.  496) 

AN8LEY  V.  WE8TBROOK   A.  MoDONALO. 

(No.  11333.)... 

(Court  of  Appeals,  of  Georgia*  Division.  No.  1. 

July  X5,  1920.) 

(SyUalus  hy  the  Court.) 

SafRolemv  of  petition. 

The  petition  in  this  case  set  out  a  catsse  of 
action,  and  it  was  hat  error  to  overrole  the 
general  demiirrer. 

Luke,  J.,  dissenting. 

Error  from  City  Oonrt  of  Amerlcus;  W. 
M.  Harper,  Judge. 

Action  hy  Westlirook  &  MaDpnald  against 
J.  B.  Ansl^y.  Dei^ui^rier  to  petition  over- 
ruled, and  defendant  brings  error.    Affimsd. 

.Hixon  &  Pace,  of  Americus»  for  plaintiff 
in  error. 

Shipp  4b  Sbepi^ardt  of  Ameriisp8»  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  afDrtned. 

% 

BROTLES,  0.  J.,  and  BLpODWORTH,  J., 

concur. 

LUKE,  J.  (dlsaentiiig).  Westbrook  &  Mc- 
Donald, i«al  estate  twokers,  sued  Ansley  for 
commissions  on  a  written  contract  whereby 
be  placed  wit^  thesA  as  8o(e  ageot%  for  a 
tern^  of  liS  days  fxom  April  16, 1918^  the  date 
of  the  contract,  a  dty  lot  for  sala  for  |T,000, 
on  a  commission  btmis  of  5  per  esnt  to  tbem. 
The  petition  aUeged  that  on  April  29,  1918, 
plalnttlTs  procured  a  customer  who,  upon 
their  agreeing  to  pay  him  $50  out  of  their 
commissions,  thus  making  the  price  $6,950, 
contracted  to  take  the  place;  that  they  ae- 


cuD^ed  a  check  from  their  customer  for  $500 
to  be  paid  to  Ansley  for  the  purchase  of  said 
property,  and  secured  a  written  contract 
signed  by  H.  B.  Seal,  the  purchaser;  and 
that  they  offered  Ansley  the  $500  and  asked 
him  to  sign  the  contract  approving  the  sale, 
and, he  refused  either  to  sign  the  contract  or 
pay  them  their  commission.  This  contract 
(attached  as  an  exhibit  to  the  petition)  was 
dated  April  29,  1918,  and  was  signed  by  Seal, 
an<i,  after  reciting  that  Ansley  had  received 
of  the  buyer  $500  as  part  purchase  money  on 
the  dty  lot,  set  out  that  said  property  was 
sold,  "subject  to  approval  of  vendor  and  ti- 
tles being  good  or  made  good  within  a  rea- 
sonable time^  for  the  sum  of  $6,950  to  be 
paid  cash  upon  completion  and  investigation 
and  approval  of  title."  Undqr  the  signature 
of  the  purchaser  was  wrltte^: 

**I  hereby  approve  of  the  above-mentioned 
sale  on  the  terms  and  conditions  named,  and 
agree  to  pay  Westbrook  &  McDonald,  on  the 
date  the  formal  transfer  is  made,  a  commission 
of  $300." 

Beitow  this  was  left  a  line  for  the  seller's 
signature,  which  was  never  signed  by  the 
seller. 

The  iietitiQn  was,  dBmurred  to  generally 
and  specially  and,  after  amendments  had 
been  allowed,  all  demurrers  were  overruled. 
The  first  amendment  was  In  substance  that, 
after  the  purchaser  offered  to  buy  for  $6,950, 
the  plaintiffs  went  to  the  defendant  on  April 
30, '  1913,  acquainted  him  with  the  facts 
that— 

"the  $50  necessary  to  make  ike  considera- 
tion $7,000  (as  per  contract)  wonld  be  paid  by 
petitionjsrs;  that  the  said  Ansley.  agreed  to 
same,  but  asked  for  a  few  days*  delay,  in  order 
that  he  might  obtain  another  house  for  himaelf 
to  move  to,'  and  that  the  terms  of  sale  were  all 
satisfactory  and  not  objected  to  at  that  time 
by  Ansl^;  and  that  petitioners  were  advised 
that  he  would  comply  and  only  wanted  a  lew, 
^yf  to  obtain  anoUier  house." 

Tte  other  amendment  wias  Ia  effect  tiiat 
Ansley  requested  tlsus  to  look  for  a  house, 
as  set  out  in  the  previous  amendment,  and 
that  the  purchaser  setored  by  the  petition- 
en  T^nained  ready,  wllitng,  able,  and  anx- 
kms  to  boy  and  take  the  property  as  set  out, 
sad  that  Ansl^  waited  «atll  Kay  8,  1918, 
irtHm  he  finally  refused  to  sell  the  property 
or  pay  oommissiODS.  The  plaintiffs  ali^^ 
that  it  was  a  universal  custom,  and  thAt  the 
petitioners  and  Ansley  contracted  with  a 
view  to  the  cnstcHn,  that  upon  the  sale  of 
real  Mtate,  when  the. parties  have  agreed  on 
the  purchase  prie^,  that,  a  small  amount  is 
paid  down  oa«  contraqt,  signed  by  the  .seller 
and  purcbaser»  i^d  the  pi^h^a^x  is  :thtti  al- 
loi^fed  time. ^.employ  An  attoni^. and  hare 
the  title  to  the  prppep$ty,  in.v^tigated»  SJid« 
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after  tbe  title  Is  approyed,  the  trade  la  con- 
summated by  payment  of  the  remainder  of 
the  purchase  money  and  execution  of  deeds 
to  the  property. 

The  original  petition  was  subject  to  gen- 
eral demurrer.  Amendments  were  offered 
and  allowed,  and  demurrer  was  renewed  to 
the  petition  as  amended.  The  cause  of  ac- 
tion as  amended  rested  on  the  proposition 
that  the  brokers  had  induced  their  customer 
to  agree  to  purchase  the  property  in  question 
apon  certain  terms  and  conditions,  and  that 
their  principal,  after  having  agreed  to  these 
terms  and  conditions,  refused  either  to  sell 
or  to  pay  the  commission.  No  part  of  the 
original  petition  having  been  stricken,  it  is 
necessary  to  examine  the  entire  petition  as 
amended.  It  is  alleged  that  the  brokers 
asked  Ansley  to  sign  the  contract  approving 
the  sale.  It  is  then  alleged  that  he  refused 
to  sign  the  contract  The  first  amendment, 
evidently  referring  to  the  contract  proffered 
Ansley  to  sign,  alleged  that  Ansley  "agreed 
to  same,  but  asked  for  a  few  days'  delay  to 
obtain  another  house  to  move  to."  It  fur- 
ther states  that  "the  terms  of  sale  were  all 
satisfactory  and  not  objected  to  at  that  time 
by  Ansley,"  and  that  "petitioners  were  ad- 
vised that  he  would  comply,  and  only  want- 
ed a  few  days  to  obtain  another  house." 
The  other  amendment  merely  alleged  that, 
"after  Ansley  requested  time  to  look  for  an- 
other house,  the  purchaser  remained  ready, 
willing,  able,  and  anxious  to  buy  and  take 
the  property,"  and  that  after  waiting  until 
May  3,  1918,  Ansley  refused  either  to  sell  or 
to  pay  commissions. 

A  specific  written  contract  supersedes  a 
custom  as  to  all  matters  provided  for  in  the 
contract.  Therefore  the  alleged  custom 
pleaded  could  not  change  the  contract  sued 
on,  and  to  have  recovered  on  the  contract  as 
originally  set  out  the  brokers  would  have 
had  to  produce  a  customer  ready,  able,  and 
willing  to  buy,  and  who  actually  offered  to 
buy  for  cash,  within  15  days  from  the  date 
of  the  contract,  the  described  premises.  Em- 
ery T.  Atlanta  Beal  Estate  Exchange,  88  Ga. 
821,  14  S.  iB.  560  (^. 

Construing  the  pleadings  against  the 
pleader,  I  think  that  at  most  Ansley  only 
agreed  to  make  an  agreement,  and  that  a  final 
and  binding  agreement  was  never  entered  in- 
to between  him  and  the  vendee.  "The  pur* 
chaser  produced  by  the  broker  and  the  princi- 
pal of  the  latter  must  come  to  a  final  binding 
agreement  on  the  terms  of  the  transaction. 
The  making  of  a  mere  preliminary  br  tenta- 
tive agreement,  which  is  not  binding  on  the 
parties,  and  which  is  not  carried  into  effect, 
does  not  give  the  broker  a  right  to  commis- 
sion." Payne  r.  Ponder,  139  Ga.  287,  77  S. 
B.  35.  I  think  it  was  error  to  overrule  the 
general  demurrer  to  the  petition. 


(K  Oa.  App.  S8B^ 

SOUTHERN  0LD8IM0BILE  CO.  V.  BAKER. 

(No.  11341.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  1. 

July  29,  1920.) 

(SyllahuM  hy  ihe  Court) 

1.  Chattel  mortgages  «=s>284  —  ProsasiptloB 
that  property  is  subjsot  to  mortgage  H.  fa. 
rebuttable. 

In  the  trial  of  a  statutory  claim  to  properly 
levied  on  under  a  mortgage  fi.  fa.,  proof  of  ei- 
ther possession  or  title  in  the  mortgagor  at  the 
date  of  the  mortgage,  together  with  proof  of 
possession  in  him,  or  in  the  legal  representa- 
tive of  his  estate,  at  the  date  of  the  levy, 
raises  a  presumption  that  the  property  is  sub- 
ject to  the  fi.  fa.  avil  Code  1910,  (  5170; 
Morris  v.  Wfaikles,  88  Ga.  717, 15  S.  B.  747(1). 
This  presumption,  however,  is  prima  facie  only, 
and  uiay  be  rebutted  by  clear  and  unequivocal 
proof  establishing  a  superior  right  in  the  claim- 
ant. Green  v.  Wade-Chambers  Grocers  0>.,  19 
Ga.  App.  454,  91  S.  E.  789;  A.  C.  L.  Raflroad 
Co.  T.  Drake,  21  Qa.  App.  85,  94  S.  B.  65(4). 

2.  Exseotors  and  administrators  «s>i82— Hss- 
band's  mortgage,  on  his  death,  must  yield  to 
family's  right  to  year's  support,  exeept  lu 
oaso  of  purchase-moasy  mortgage. 

Generally  a  chattel  mortgage  executed  by 
a  husband  must,  on  his  death,  yield  to  the 
right  of  his  family  to  a  year's  support  ont  of 
his  esUte.  CivU  Code  1910,  i  4041;  Cole  v. 
Elfe,  23  Ga.  235;  Puffer  v.  Caldwell,  111  Ga. 
798,  36  S.  E.  927(2).  The  only  exception  to 
this  rule  is  in  the  case  of  a  purchase-money 
mortgage  expressly  reciting  that  it  is  executed 
and  delivered  for  the  purpose  of  securing  the 
debt  for  purchase  money.  Civil  Code  1910,  f 
4049;  Corbitt  v.  Newbem,  132  Gku  457,  64  S. 
B.  479. 

3.  Exeoutors  and  administrators  ^=9193— Psb- 
lioation  of  aotles,  on  retorn  of  appraisers 
setting  apart  year's  stfpport,  held  sallloloat 

The  requirement  of  section  4043  of  tbe 
Civil  Code  of  1910,  that,  upon  the  return  of 
appraisers  setting  apart  a  year's  support  to 
the  family  of  a  decedent,  "the  ordinary  shall 
*  *  *  publish  notice  ad  required  in  the  ap- 
pointment of  permanent  administrators,"  is 
sufficiently  complied  with  where  the  proper  ad- 
vert^ement  is  inserted  in  the  official  organ  of 
the  county  four  times,  in  as  many  separate  con- 
secutive weeks,  and  the  first  insertion  so  made 
is  in  an  issue  of  the  paper  published  28  or 
more  days  before  such  return  of  the  appraisers 
is  made  the  final  judgment  of  the  court.  Civil 
Ck>de  1910,  |  3970;  Bentley  v.  Shingler,  111  Ga. 
780,  36  S.  I).  935(2). 

4.  Exeoators  and  administrators  ^3»I93— Ef- 
feot  of  reoitai  of  final  order  ef  ordinary  oa 
rotara  of  appraisers  statsd. 

Where  the  final  order  of  the  ordinary  upon 
such  a  return  recites  that  notice  has  been  pub- 
Ushed  ''as  required  by  law,"  and  the  entire  rec- 
ord with  respect  to  the  year's  support  is  on 
its  face  fuU  and  complete,  the  recital  must  be 
accepted  as  true,  in  the  absence  of  aliunde  evi- 
dence conclusively  showing  that  it  is  in  fact 
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untrue.  Park's  Ann.  06de,  (  5736,  and  an- 
notationa  under  the  catchwords  ''Courts  and 
Judicial  Officers"  (page  8797).  See,  also,  Winn 
V.  Lunsford,  130  Oa.  436,  61  S.  O.  0(1). 

5.  Executors  and  admiolst raters  ^s>  1 93— Pub- 
lication on  return  of  aiipralsers  held  suffl- 
olent. 

Where  it  appears  that  5  weeks  elapsed  be- 
tween the  date  of  the  citation  and  the  final  or- 
der of  the  ordinary  on  the  return  of  appraisers 
setting  apart  a  year's  support  to  the  family  of 
a  decedent,  proof  that  notice  of  the  proceed- 
ing was  not  published  during  the  fifth  week  is 
insufficient  to  show  that  such  notice  was  not 
published  "once  a  week  f<Mr  four  weeks,"  nor 
can  it  OTorcome  the  presumption  in  favor  of 
such  final  order  of  the  ordinary  reciting  that 
the  notice  "had  been  published  as  required  by 
law."  Winn  t.  Lunsford  supra;  (barter  v. 
Copeland,  147  Ga.  417,  94  S.  E.  225. 

6.  Admissibility  of  svldenot. 

The  court  did  not  err  in  excluding  proof 
of  the  character  indicated  in  the  preceding  par- 
agraph. 

7.  Chattel  mortgages  ^=9284— Dlrsotlon  of  ver- 
dict that  property  Is  subjeot  to  mortgage  11. 
fa.  held  not  error. 

The  evidence  as  a  whole,  with  all  reason- 
able deductions  and  inferences  therefrom,  de- 
manded a  verdict  finding  the  property  not  sub- 
ject to  the  fi.  fa;  It  follows  that  the  court 
did  not  err  in  directing  a  verdict  accordingly 
CivU  Code  1910,  $  5926. 

Error  from  Superior  Court,  Miller  County ; 
W.  0.  Worrlll,  Judge. 

Proceeding  by  the  Soutbem  Oldsmoblle 
Company  against  Annie  Baker  to  foreclose  a 
mortgage,  wherein  defendant  interposed  a 
statutory  claim.  Judgment  for  defendant,  a 
new  trial  was  denied,  and  plaintiff  brings 
error.    Affirmed. 

P.  D.  Rich,  of  Colquitt,  and  J.  H.  Tipton,  of 
Sylvester,  for  plaintiff  in  error. 

W.  I.  Oeer,  of  Colquitt,  for  defendant  in 
error. 

LUKE,  J.  The  Southern  Oldsmoblle  Com- 
pany foreclosed  against  Mrs.  Annie  Baker,  as 
administratrix  of  Qeorge  D.  Baker,  deceased, 
its  mortgage  on  a  certain  automobile,  execut- 
ed by  the  decedent  to  secure  a  debt  of  $1,060 
•^or  value  received."  The  entry  of  levy  re- 
cites that  the  property  was  "found  in  the  pos- 
session of  Mrs.  Annie  Baker."  A  statutory 
claim  was  interposed  by  Mrs.  Baker,  denying 
that  the  automobile  was  the  property  of  the 
estate  of  her  deceased  husband,  Qeorge  D. 
Baker,  and  asserting  that  it  was  her  own  in- 
dividual property.  Upon  the  trial  the  Judge 
directed  a  verdict  finding  the  property  not 
subject  to  the  mortgage  fl.  fa.  The  plaintiff 
thereupon  moved  for  a  new  trial,  which  was 
overruled,  and  It  excepted. 

[1,2]  1,2.  The  first  and  second  headnotes 
need  no  elaboration. 


[a-l]  a^  Upon  the  trial  of  the  daim  the 
plaintiff  In  fl.  fa.  made  out  a  prima  facie 
case.  In  accordance  with  the  principles  stated 
in  the  first  headnote.  The  claimant  estab- 
lished her  superior  right  under  the  principles 
stated  in  the  second  headnote.  The  mortgage 
did  not  on  its  face  show  that  it  was  given  to 
secure  purchase  money;  and  the  claimant 
showed  that  she*  was  the  widow  of  the  de- 
ceased mortgagor,  and  put  In  evidence  an  ex- 
emplification of  the  record  of  a  proceeding  In 
court  of  ordinary,  setting  apart  to  her,  out 
of  the  mortgagor's  estate,  the  Identical  auto- 
mobile in  question,  a^  a  year's  support.  The 
exemplification  from  the  court  of  ordinary 
was  upon  its  face  r^ular  and  complete  in  all 
respects,  the  final  judgment  of  the  ordinary 
reciting  that  "citation  had  issued  and  been 
published  as  required  by  law."  The  citation 
Itself  was  dated  December  3,  1918,  while  the 
final  judgment  of  the  ordinary  was  dated 
January  6,  1919.  In  rebuttal  of  the  claim- 
ant's showing,  the  plaintiff  in  fi.  fa.  offered  to 
prove  that  one  issue  of  the  official  organ  of 
the  county  between  those  two  dates,  to  wit, 
the  issue  of  January  1,  1919,  did  not  contain 
any  notice  of  the  said  proceeding  in  the  court 
of  ordinary ;  but  that  evidence  was  excluded 
by  the  court,  and  the  Judgment  excluding  It 
is  assigned  as  error. 

By  section  4043  of  the  Civil'  Code  (1910)  it 
is  required  that,  upon  the  filing  of  the  re- 
turn of  appraisers  setting  apart  a  year's 
support,  "the  ordinary  shall  •  •  •  pub- 
lish notice  as  required  in  the  appointment  of 
permanent  administrators."  By  section  3970, 
with  reference  to  permanent  administrators, 
it  is  provided  that — 

"The  ordinary  must  issue  a  citation,  giving 
notice  of  the  application  to  all  concerned,  in 
the  gazette  in  which  the  county  advertisements 
are  usually  published,  once  a  week  for  four 
weeks." 

In  so  far  as  the  publication  of  notice  Is 
concerned,  the  sole  requirement  of  ^  section 
4043  therefore  is  publication  "once  a  week  for 
four  weeks."  In  Behtiey  v.  Shlngler,  111  Ga. 
780,  36  S.  E.  935  (2),  the  Supreme  Court,  in 
dealing  with  the  same  expression  in  a  differ- 
ent statute,  but  upon  substantially  similar 
facts,  held: 

"A  statutory  requirement  that  a  given  ad- 
vertisement shall  be  published  in  a  designated 
newspaper  *once  a  week  for  four  weeks,'  before 
a  particular  thing  can  lawfully  be  done,  is 
complied  with  if  the  advertisement  be  inserted 
in  that  paper  four  times,  in  as  many  separate; 
consecutive  weeks,  and  the  first  insertion  is 
made  in  an  issue  of  the  paper  published  twenty- 
eight  or  more  days  before  the  thing  in  question 
is  done." 

Under  that  decision  the  excluded  evidence, 
even  If  it  had  been  admitted,  could  have 
served  no  lawful  purpose.     It  could  have 
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mown  only  fliat  thd  notice  was  not  pbblUbed 
In  the  last  of  five  weeks  in  whidi  it  might 
have  been  published,  and  would  not  even  have 
tended  to  contradict  the  recital  in  the  judg- 
ment that  it  had  been  published  as  reauired 
by  law.  But  it  is  insisted  that  the  language 
of  section  6063  of  the  Civil  Code  (1910)  makes 
it  necessary  for  the  advertisement  to  run 
during  the  four  weeks  'immediately  preced- 
ing the  term  or  day  when  the  order  is  to  be 
granted."  A  sufiQcient  reply  to  this  conten- 
tion is  that  the  purpose  of  the  provisions  of 
section  6063  was  to  relax,  and  not  to  increase, 
the  stringency  of  the  provisions  of  the  older 
sections  of  the  Ck>de  to  which  section  6068  re* 
lates.  While  this  section  expressly  declares 
that  publication  during  the  last  four  weeks 
"shall  be  sufficient,"  yet  it  nowhere  declares, 
either  expressly  or  by  necessary  implicationt 
that  the  first  four  out  of  five  preceding  weeks 
shall  be  insufficient.  Furthermore,  on  leav- 
ing the  letter  of  the  law  and  looking  to  its 
practical  application,  to  advertise  during  the 
first  four,  rather  than  the  last  four,  weeks 
of  a  given  five  weeks  period,  would  seem  to  be 
to  the  advantage  of  none  but  those  who 
would  resist  the  thing  contemplated,  in.  that 
It  gives  them  one  week  more  in  which  to  pre- 
pare to  resist  the  object  of  the  person  causing 
the  notice  to  be  given.  We  think,  therefore, 
that  the  complaint  is  wholly  without  merit. 

[7]  7.  The  evidence  admitted  demanded  the 
the  verdict  directed.  The  evidence  exdnded 
wbuld  not  have  changed  the  result  if  it  had 
been  admitted,  l^or  no  reason  assigned  in 
the  motion  for  a  new  trial  was  the  plaintiff 
in  fl.  fa.  entitled  to  have  the  verdict  set  aside 
or  a  new  trial  granted. 

Judgm^it  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 


(36  Qa.  App,  440) 

HERBENER  &  SON  v.  CUERO  COTTON  OIL 
&  MFG.  CO.    (No.  11116.) 

f Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.    Rehearing  Denied 

Aug.  10,  1020.) 

(Sytlalus  hy  the  Court,) 

Sales  ^s»52(5),  181(1 0—Sfiffioienoy  9f  evi- 
dence to  show  contract  and  breach  thereof. 
The  evidence  showed  a  binding  contract  be- 
tween the  parties  and  a  breach  thereof  by  the 
defendant.  The  court  (sittiiig  by  consent  with- 
out the  intervention  of  a  iury)  did  not  err  in 
refusing  to  award  a .  nonsuit,  or  in  rendering 
a  verdict  for  the  plaintiff.  None  of  the  rulings 
upon  the  pleadings  or  the  admissibility  of  evi- 
dence shows  cause  for  a  new  triaL 

Luke,  J.,  dissents. 

Brror  from'  Superior  Oourt,  Fulton  Gonn- 
ty ;  J.  T.  Pendleton,  Judge. 


Action  by  the  Ouero  CSotton  Oil  &  Manu- 
facturing Company  against  J.  H.  Herbener  St 
Son.  Judgment  for  jdaintiff,  and  defendants 
bring  error.-    Affirmed. 

Cuero  (Gotten  Oil  &  Manufacturing  Com- 
pany sued  Herbener  ft  Son  for  a  sum  of 
money  alleged  to  have  become  due  by  reason 
of  the  breach  of  a  certain  contract  The 
case  was  tried,  by  agreement,  by  the  Judge  of 
the  superior  court,  who  by  agreement  tried 
the  case  without  the  intervention  of  a  jury, 
rendered  a  Judgment  in  favor  of  the  plaintiff, 
and  to  that  judgment  and  the  refusal  to 
award  a  nonsuit,  and  to  certain  rulings  upon 
the  pleadings  and  the  admissibility  of  evi- 
dence, the  defendant  excepted*  The  evidence 
before  tfae^  court  is  substantially  as  follows: 
R^d  represented  Kohl  ft  O).,  who  were  bro- 
kers. He  opened  up  negotiations  with  Herb- 
ener, looking  to  the  sale  of  the  linters.  He 
telegraphed  Herbener  as  follows: 

*T>ecember  6,  1916.  Offer  subject  to  being 
unsold  600  clean  mill  mns,  7%  cts.  f.  o.  b.  mill. 
Texas  common  points  Janaary.  Your  privilege 
inspection  interstate  rules.  Bosh  answer  by 
telegraph  here  quick.** 

Herbener  replied: 

"Dec.  6»  1916.  Tdegram  received.  We  ac- 
cept 600  January  7%  cts.  clean  mill  mnSk  Oan 
use  additionaL    Gonfirm." 

Reid  replied: 

'  "Dec.  6;  1916.  (Confirm  five  hundred  dean 
miU  run  January  shipment  at  seven  one  quar- 
ter cents  per  pound  f.  o.  b.  cars  Chiero  Gnero 
certified  weighers  weight  govern  Cuero  (jotton 
Oil  (Company)  sellers  conditionally  that  you 
accept  now  on  my  inspection  which  made  No- 
vember sixth  and  personally  found  every  bale 
to  be  clean  mlH  run  about  one  hundred  sixty 
pound  cut  fairly  bright  and  absolutely  free  from 
foreign  substance.  Stop  wire  me  here  before 
ten  A.  M.  Thursday." 

Herbener  confirmed  as  follows: 

"Dec.  7,  1916.  Night  letter  received  and  pur* 
chase  confirmed.'* 

The  plaintiff  on  December  9,  1916,  wrote 
to  Herbener  as  follows: 

"Inclosed  et^y  of  letter  is  self-explanatoiy 
We  addressed  a  letter  to  you  at  Atlanta  re- 
cently, but  got  your  name  on  the  envelope  in- 
correct, and  herewith  hand  you  copy  of  said 
letter  in  case  you  have  not  already  received 
the  original.  We  will  appreciate  it  if  you  will 
forward  us  shipping  instructions  by  telegraph 
at  once  in  accordance  with  copy  of  letter  here- 
with indosed.* 

The  letter  referred  to  and  inclosed  In  the 
foregoing  lertter  was  dated  December  7, 1916, 
and  was  as  follows: 

"This  confirms  sale  to  yOu  of  i!ve  hundred 
(fiOO)  bal^s  of  dean  millrun  linters  at  7%  eta. 
per  pound,  f.  o.  b.  Ouero,  Jannavy  shipment, 
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Certified  Gtiero  weights  to'  f  oyem.  We  have 
just  received  a  telegram  from  Mr.  Beid«  of  B. 
S..B^hl  &  Ck>.,  confirming  this. sale,  and  aaying 
that  you  had  accepted  his  inspection  of  No- 
vember 6th.  This  lint  has  been  stored  in  the 
compress  warehouse  for  the  past  two  months, 
and  was  seen  by  Mr.  Beid  on  his  last  trip  to 
Cuero,  at  which  he  pronounced  the  same  ex- 
cellent stock.  Under  the  terms  of  the  con- 
tract you  have  until  the  (Mi  of  January  in  which 
to  give  us  shipping  directions.  However,  we 
are  anxious  to  get  this  lint  out  immediately,  if 
possible,  so  as  to  stop  warehousing  and  insure 
ing  charges,  and  if  you  will  give  us  shipping  in- 
structions on  this,  we  will  be  glad  to  load  the 
same  out  to  you  in  the  next  10  days,  drawing 
draft  on  you  payable  January  5th,  without  ex- 
change. Awaiting  your  wire,  which  will  be 
appreciated,  we  beg  to  remain,*'  etc. 

On  December  9, 1910,  the  plaintilT  wrote  to 
Kohl  &  Co.  as  follows: 

•*We  are  in  receipt  of  yours  of  the  Tth  Inst., 
Inclosing  contract  No.  1250  between  us  and  J. 
H.  Herbener  ft  Son  of  Atlanta,  which  is  satis* 
factory,  with  tbe  exception  that  you  omitted  to 
say  in  same  that  shipping  instructions  were  to 
be  furnished  by  not  later  than  January  5th, 
and  sworn  Ouero  weights  to  govern.  We  are 
signing  this  contract,  inserting  these  changes, 
and  sending  a  copy  of  this  letter  to  the  buyer 
with  request  tl^t  if  not  satisfactory  to  wire 
us  on  receipt  of  this.** 

A  copy  of  this  letter  was  also  sent  to  the 
defendant.  The  contract  referred  to  was  as 
follows: 

"Duplicate  Contract  No.  1250.  New  Orleans, 
La.,  December  7,  1916.  To  Cuero  Cotton  Oil 
&  Mfg.  Co.,  Cuero,  Texas— CSentlemen:  We 
have  this  day  sold  for  your  account,  as  agreed 
between  yon  and  onr  Mr.  Beid,  to  J.  H.  Her- 
bener ft  Son,  Atlanta,  6a.  Quantity:  live 
hundred  bales  (500)  of  your  linters.  Price: 
Seven  and  one-quarter  cents  (7%^)  per  pound 
f.  o.  b.  cars  Cuero,  Tex.  Terms:  Sight  draft 
attached  to  B/L  Sicom  Cnero  weights  id  gov- 
ern, QuaUty:  (Seller  agrees  to  deliver  and 
buyer  agrees  to  accept  the  500  bales  personally 
inspected  by  our  Mr.  B.  T.  Beid  at  Cuero  on 
Nov.  6th.)  Shipment:  January,  1917.  Ship- 
ping instructions  to  he  furnished  hp  not  later 
than  Jan,  6th.  Brokerage:  25^  per  bale  to  be 
paid  by  seller.  In  accordance  with  Interstate 
Cotton  Seed  Crushers  Association  rules.  Bales 
to  be  put  in  press  box  27x54  inches.  This  eon- 
tract  is  performdbte  at  Cuero,  Tern,,  in  aU  re- 
spects.   Subject  to  the  rules  of:   Yours 

very  truly,  H.  S.  Kohl  ft  Co.,  by  H,  S.  Kohl. 
Accepted:  ,  Buyer.  Accepted:  Cuero  Cot- 
ton Oil  d  Mfg.  Ob.,  Seller,  per  Thornton  Ham- 
Uton,  Mgt.    Plense  sign  and  return  at  once." 

The  words  underscored  were  written  in 
Ink ;  the  rest  Of  the  contract  was  in  printing 
and  typewriting.  The  pen-written  parts  were 
in  the  same  handwriting  as  the  signature, 
•*Cuero  Cotton  Oil  ft  Mfg.  Co.,  per  Thornton 
Hamilton,  Mgr."  Kohl  ft  Co.  on  December 
11,  1916,  wrot^  to  Herbener  as  follows:  .  • 

*'W6  are  sending  you  indosed  duplieate  con«> 
tract  No.  1250  properly  signed  by  the  sellers 


covering  purchase  Cor  your  acoount  of  000  bales 
of  dean  mill  runs  from  Cuero,  CCe^.  Tbe  mill 
did  not  return  the  original  as  we  had  requested, 
but  they  retained  same  for  their  files.*' 

With  this  letter  was  indosed  the  contract 
set  out  above.  Upon  receipt  of  this  letter 
Herbener  ft  Son  wrote  Kohl  ft  Co./  declining 
to  accept  this  contract,  and  pointed  out  the 
diange  in  the  contract  and  agreement  as 
understood  by  them.  Kohl  ft  Co.  wrote  the 
plaintiffs  of  Herbener's  refusal  to  accept  the 
contract,  and  suggested  that  they  take  the 
matter  up  direct  with  Herbener.  In  the 
meantime  Kohl  ft  Co.  wrote  to  Herbener  that 
they  were  satisfied  that  some  arrangements 
could  be  made  as'^o  one  of  the  terms  in  the 
contract  as  changed  by  the  plaintiff,  and  ad- 
vised Herbener  that  one  of  the  other  terms 
of  the  contract  as  altered  ought  to  be  more 
satisfactory  to  him  than  the  original  agree- 
ment In  compliance  with  Kohl  ft  Co.'s  sug- 
gestion, the  plaintiff  wrote  to  the  defendant 
as  follows: 

''Beferring  your  letter  15th.  Kohl.  Inser* 
tions  made  changed  contract  in  no  important 
essential,  and  insertions  not  binding  on  you  un- 
til approved.  We  waive  same  and  stand  strict- 
ly on  broker's  contract  If  it  is  your  intention 
caned  trade,  wire  if  you  will  consent  immediate 
arbitration  before  Texas  Association,  of  which 
we  are  both  members.*' 

* 

The  defendant  then  wrote  to  Kohl  ft  Co.  as 
follows: 

"Beferring  to  your  letter,  in  which  you  state 
we  should  have  tdegrapbed  Cuero  before  cancel- 
ing the  contract,  we  beg  to  state  that  we  have 
not  cancded  the  contract,  we  have  only  failed 
to  confirm  their  altered  contract  Instead  of 
our  tdegraphing  them,  it  was  Cuero's  duty  to 
tdegraph  us  before  they  altered  the  contract, 
but  as  the  market  was  up  at  that  time,  we  sup^ 
pose  that  they  did  not  feel  that  It  was  neces- 
sary. They  are  the  people  that  should  have 
done  the  telegraphing,  and  not  we.  You  know 
as  well  as  we  do  that  this  is  no  time  to  discuss 
the  tevma  on  which  linters  were  bought,  two  or 
three  weeks  after  the  purchase.  We  were  per- 
fectly willing  to  confirm  a  straiglit  contract  at 
the  time,  but  we  are  certainly  not  willing  to 
carry  out  the  contract  now,  and  we  do  not  be- 
Ueve  that  you  would.". 

Tbere  was  farther  evidence  showing  that 
the  plaintiff  demanded  of  Herbener  that  he 
stand  and  abide  the  contract  made  with  Beid, 
and  notice  was  given  by  the  plaintiff  to  the 
defendant  that  the  linters  would  be  sold  for 
his  account  and  damages  sustained  would  be 
asked. 

Upon  the  trial  It  was  admitted  that  Kohl  ft 
Co.  were  brokers  and  were  treated  and  dealt 
with  as  such  by  both  parties. 

C.  T.,  I/.  C.  ft  J.  !#.  Hc^klns,  of  Atlanta,  for 
plaintiffs  Ib  error. 

Smith,  Hammond  ft  Smith,  of  Atlanta,  for 
defendant  in  error. 


830 


108  80UTHBASTEBN  REPORTEB 


(Qfl. 


LUKE,  J.  (after  stating  the  facts  as  abore). 
The  opinion  of  the  majority  of  the  oourt  is  as 
follows: 

"We  do  not  think  that  the  formal  written 
contract  which  the  defendant  refused  to  sign 
contained  any  material  variationB  from  the 
'telegraph,  contract*  which  had  been  previously 
agreed  to  by  both  parties.  Conceding,  however, 
for  the  sake  of  the  argument,  that  it  did,  the 
telegraph  contract  had  already  been  agreed  to 
by  both  parties  and  was  valid  and  binding  upon 
both,  and  the  plaintiff's  effort  to  vary  it  by  the 
suggested  changes  was  without  avail  and  did 
not  amount  to  a  repudiation  of  it,  and  the  con- 
tract stood  as  previously  agreed  to  by  both  par- 
ties. The  evidence  plainly  showed  a  breach  of 
that  contract  by  the  defendant,  and  the  judg- 
ment for  the  plaintiff  was  not  only  authorized 
but  demanded.  It  follows  that  the  court  did 
not  err  in  refusing  to  award  a  nonsuit  or  in 
rendering  a  judgment  for  the  plaintiff.  The 
court's  rulings  upon  the  pleadings  and  the  ad- 
missibility of  evidence  show  no  material  error, 
especially  since,  by  consent,  the  judge  was  sit- 
ting without  the  intervention  of  a  jury,  and  in 
such  a  case  *the  niceties  of  the  law  touching  the 
admissibility  of  evidence  before  a  jury  are  of 
little  weight* " 


The  writer's  view  of  the  case  is  aa  follows: 
The  jQrst  and  controlling  question  to  be  cony 
sidered  is  whether  there  was  a  binding  con- 
tract between  the  plaintiff  and  the  defend- 
ant.   Did  the  defendant  accept  a  contract  the 
like  of  which  the  plaintiff  understood  its 
broker  had  agreed  to  for  it  with  the  defend- 
ant?   It  is  a  well-settled  priaciple  that  the 
agent  must  act  for  his  principal  within  the 
scope'  of  his  authority.     The  principal  (the 
plaintiff),  immediately  upon  its  agent  furnish- 
ing the  written  terms  of  the  contract  of  sale, 
made  alterations  and  amendments  to  the  con- 
tract, and  advised  its  agent  that  such  altera- 
tions and  amoidments  were  necessary,  by 
stating  that  the  contract  was  all  right  with 
the  exception  of  such  amendments  and  chang- 
es.   The  letter  referred  to  only  two  excep- 
tions, but  the  contract  itself  carried  three 
material  changes.    The  contract  as  prepared 
with  such  alterations  and  changes  was  the 
only  contract  that  the  plaintiff  accepted  in 
writing.    The  defendant  never  accepted  it,  and 
in  my  opinion  is  not  bound  by  it  until  he  does 
accept  it.    It  is  clear  to  my  mind,  as  stated  in 
Kohl's  letter  to  the  plaintiff  when  the  con- 
tract was  inclosed  and  before  it  was  altered, 
that  the  writing  expressed  what  Herbener 
and  Reid  understood  the  contract  was  to  be. 
It  is  also  clear  that  the  plaintiff  did  not  so 
understand  it    It  is  dear,  therefore,  that  the 
mind  of  Herbener  and  that  of  the  plaintiff 
did  not  meet  as  to  the  terms,  and  the  fact 
that  Herbener  was  telegraphed  by  the  plain- 
tiff that  the  changes  were  immaterial  and 
would  be  waived  could  not  act  as  a  man- 
damus, which,  in  effect,  would  require  Herb- 
ener's  then  acceptance  of  the  contract    In 
other  words,  the  plaintiff  in  the  case  cannot 


forward  a  contract  wltb  certain  terms  In  it 
for  sicceptance  by  the  defendant,  and,  after 
the  defendant's  refusal  so  to  accept,  waive 
certain  of  its  conditions  and  demand  an  ac- 
ceptance.   In  fact  there  was  no  contract  be- 
tween the  plaintiff  and  the  defendant  mitll 
acceptance  by  the  defendant  of  the  contract 
as  sent  by  the  plaintiff  to  the  defendant 
When  the  agent  of  the  plaintiff  sent  to  it  the 
contract,  which  did  not  express  the  terms  as 
understood  by   the  plaintiff,   a   ratification 
could  have  been  had  of  the  acts  of  the  agent, 
by  accepting  the  contract  that  the  agent  had 
entered  into.    Instead  of  there  being  a  ratifica- 
tion, there  was  a  repudiation,  and  such  re- 
pudiation was  evidenced  by  the  alterations 
and  changes  made  by  the  plaintiff.    As  con- 
tended by  the  plaintiff,  they  may  not  have 
been  so  very  material,  and,  as  suggested  by 
the  broker  in  his  opinion,  they  may  have  been 
advantageous,    but   the   defendant   had    the 
right  to  select  the  terms  upon  which  he  was 
willing  to  trade.    I  do  not  think  the  evidence 
authorized  the  judgment    See  Florida  Mid- 
land &  Georgia  Railroad  Co.  v.  Vamedoe,  81 
Oa.  175,  7  S.  E.  129;  Candler  Investment  Ga 
y.  Cox,  4  Ga.  App.  763,  02  S.  B.  479. 
Judgment  affirmed. 

BROTLBS.  C.  J.,  and  BLOODWORTH,  J., 
concur. 
LUKB,  J.,  dissents. 


(25  Ga.  Appb  565) 
8UMMERLIN  v.  STATE.     (No.  10632.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  29,  1920.) 

fBvlldbu9  5v  the  Oourt) 

1.  Refusal  to  dismiss  writ  of  error. 

The  motion  to  dismiss  the  writ  of  error  is 
denied.  See  Waters  v.  State  (No.  10637)  103 
S.  B.  882. 

2.  Homicide  ^=s>l38— Count  held  to  charge  la- 
voluntary  manslaughter  In  the  oommlsslon  of 
an  unlawful  act. 

The  fticts  alleged  in  the  second  count  In  the 
special  presentment  constitute  the  offense  of 
involuntary  manslaughter  in  the  commission  of 
an  unlawful  acL 

3.  Homicide  ^=:»3I2— Verdict  of  manslaaghter 
in  the  commission  of  an  unlawful  act  held 
valid. 

The  verdict,  which  reads  as  follows:  "We, 
the  jury,  find  the  defendant  •  •  •  giiflty  of 
involuntary  manslaughter  in  the  commission  of 
an  unlawful  act  as  under  the  second  count"— is 
on  Its  face  legal  and  vaUd. 

Brror  from  Superior  Court,  Clarke  Coun- 
ty ;  Andrew  J.  Cobb,  Judge. 

M.  T.  Summerlin  was  convicted  of  invol- 
untary manslaughter  in  the  commission  oi 


tts»For  other  cases  see  same  topic  and  KEY-NUMBBB  In  aU  Key-Numbered  Dloeste  and  Iiid«z«s 


Ga.) 


SX7MMERLIN  r.  8TATB 

(lOS  S.B.) 


831 


an  unlawful  act,  and  he  brings  error.  The 
Court  of  Appeals  certified  qnestlons.  Af» 
firmed,  In  conformity  to  answers  of  the  Su- 
preme Court  (103  S.  B.  461). 

Wm.  M.  Howard,  of  Augusta,  and  Oreen 
ft  Michael,  Wolver  M.  Smith,  and  John  B. 
Gamble,  all  of  Athens,  for  plaintlfl  In  er- 
ror. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  and  S. 
C.  Upson  and  T.  W.  Rucker,  both  of  Athens, 
for  the   State. 

BLOODWORTH,  J.  The  accused  was  In- 
dicted with  another,  the  indictment  contain- 
ing three  counts:  First,  murder;  second, 
iuYoIuntary  manslaughter  In  the  commis- 
sion of  an  unlawful  act ;  third,  assault  with 
Intent  to  murder.  Upon  the  separate  trial 
of  accused  the  following  verdict  was  ren- 
dered: 

"We,  the  Jury,  find  the  defendant,  M.  T.  Sum- 
merlin,  guilty  of  the  offense  of  inyolantary  man- 
slaughter in  the  commisBion  of  an  unlawful  act 
as  under  the  second  count." 

Upon  this  verdict  a  Judgment  was  render- 
ed, and  a  motion  was  made  to  set  the  same 
aside: 

"Because  said  verdict  and  Judgment  was  il- 
legal and  invalid  for  the  reason  that  the  facts 
alleged  in  said  second  count  of  said  presentment 
as  constituting  the  crime  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful  act 
do  not  and  cannot  in  law  constitute  said  crime, 
but  if  said  alleged  facts  constitute  any  crime 
at  all,  it  is  the  crime  punished  as  assault  with 
intent  to  murder  and  defined  by  section  81  of 
the  Penal  Code  of  Georgia.'* 

[1-S]  This  motion  was  overruled  and  an 
appeal  taken  to  this  court  Whereupon  this 
court  certified  to  the  Supreme  Court  the  fol- 
lowing question  and  requested  instruction 
in  reference  thereto: 

"The  special  presentment  contained  three 
counts.  The  first  count  charged  murder.  The 
second  count  (the  formal  parts  omitted)  charg- 
ed the  defendants  Vith  the  offense  of  invol- 
untary manslaughter  in  the  commission  of  an 
unlawful  act,  for  that  the  said  W.  G.  Waters 
and  M.  T.  Summerlin,  in  the  county  and  state 
aforesaid,  on  the  20th  day  of  February  in  the 
year  of  our  Lord  1919,  with  force  and  arms, 
and  without  any  intention  to  do  so,  but  in  the 
commission  of  an  unlawful  act,  did  unlawfully, 
feloniously,  and  willfuUy  kill  Viola  Parr,  the  said 
Viola  Parr  being  at  the  time  a  pregnant  wo- 
man, by  then  and  there  using  and  employing  an 
instrument  and  instruments  to  the  grand  Jurors 
unknown,  which  said  instrument  and  instru- 
ments were  by  the  said  W.  G.  Waters  and  M. 
T.  Summerlin  used  and  employed  for  the  pur- 
pose and  with  the  intent  thereby  to  produce 
the  miscarriage  and  abortion  of  the  said  YiolA 
Parr,  and  by  the  use  and  employment  of  said 


instrument  and  instruments  on  the  person  of 
the  said  Viola  Parr  did  thereby  cause  and  pro- 
duce the  miscarriage  and  abortion  of  said  Viola 
Parr  and  did  thereby  kill  the  said  Viola  Parr, 
the  use  and  employment  of  said  instrument  and 
instruments  not  being  then  and  there  necessary 
to  preserve  the  life  of  said  Viola  Parr,  and 
not  having  been  advised  by  two  physicians  to  bo 
necessary  for  that  purpose;  said  W.  G.  Wa- 
ters and  M.  T.  Summerlin,  in  the  manner  and 
form  aforesaid,  the  said  Viola  Parr  did  un- 
lawfully, feloniously,  and  willfully  kill,  con- 
trary to  the  laws  of  said  state,  the  good  order, 
peace,  and  dignity  thereof.*  The  third  count 
(the  formal  parts  omitted)  charged  the  defend- 
ants 'with  the  offense  of  assault  with  intent  to 
murder,  for  that  the  said  W.  G.  Waters  and 
M.  T.  Summerlin,  in  the  county  and  state  afore- 
said, on  the  20th  day  of  February  in  the  year 
of  our  Lord  1919,  did  then  and  there,  with 
force  and  arms,  and  with  a  certain  instrument 
and  instruments  to  the  grand  Jurors  unknown, 
unlawfully  and  with  malice  aforethought  in  and 
upon  Viola  Parr,  a  woman  pregnant  with  a 
child,  and  with  the  intent  thereby  to  destroy 
such  child  and  by  the  use  of  such  instrument 
and  instruments  in  and  on  the  person  of  Viola 
Parr  the  death  of  the  said  Viola  Parr,  the 
mother,  was  thereby  produced,  the  use  and 
employment  of  said  instrument  and  instruments 
not  being  then  and  there  necessary  to  preserve 
the  life  of  snch  mother,  and  not  ^having  been 
then  and  there  advised  by  two  physicians  to 
be  necessary  for  said  purpose;  and  the  grand 
Jurors  aforesaid,  upon  their  oaths  aforesaid, 
do  say  that  the  said  W.  G.  Waters  and  M.  T. 
Summerlin,  in  the  manner  and  form  aforesaid, 
unlawfully,  feloniously,  and  with  malice  afore* 
thought  did  commit  the  crime  of  assault  with 
intent  to  murder,  contrary  to  the  laws  of  said 
state,  the  good  order,  peace,  and  dignity  there- 
of.' 

"The  Jury  returned  the  following  verdict: 
*(1)  We,  the  Jury,  find  the  defendant  •  •  • 
not  guilty  of  the  offense  of  murder,  as  under 
the  first  count._  (2)  We,  the  Jury,  find  the  de- 
fendant •  •  •  guilty  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful  act 
as  under  the  second  count.  (3)  We,  the  Jury, 
find  the  defendant  •  •  •  not  guilty  of  as- 
sault with  intent  to  murder,  as  under  the  third 
count.* 

.  "Did  the  facts  alleged  in  the  second  count  of 
the  presentment  legally  constitute  the  offense 
of  involuntary  manslaughter  in  the  commission 
of  an  unlawful  act?  and  was  the  verdict  upon 
the  face  of  the  presentment,  a  legal  and  valid 
oner 

The  headnotes  to  the  opinion  rendered  by 
the  Supreme  Court  appear  above  (headnotes 
2  and  3)  and  nedd  no  elaboration.  The  full 
opinion  will  be  found  in  103  S.  B.  461. 

Under  the  rulings  of  the  Supreme  Court 
the  trial  Judge  did  not  err  in  overruling  the 
motion  in  arrest  of  Judgment. 

Judgment  affirmed. 

BR0YLE8,  O.  J.*  and  LUKB,  J^  concur. 
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(25  Qa.  App.  660 

WATERS  V.  STATE.     (No.  10637.) 

(CSowt  of  Appeals  of  Georgia,  Diyiaion  Na  1. 

July  29,  1920,) 

(ByUdbuM  ly  iKe  Court.) 

4.  Crimiial  law  «ss>972,  1013— Motion  In  Ar- 
rest must  bo  predicatoil  on  oonamendabio  do- 
foot;  bill  of  exooptlons  to  overruling  of  mo- 
tion In  arrest  may  bo  maUitalnsil,  althouoh 
motion  for  now  trial  Is  pondlno  below. 

A  motion  in  arrest  of  judgment  is  a  sepa- 
rate cause  from  the  main  case,  and  must  bo 
predicated  upon  a  defect,  not  amendable,  which 
appears  on  the  face  of  the  record  or  pleadings. 
Where  one  has  been  convicted  and  sentenced 
in  a  criminal  case,  he  can  maintain  a  bill  of  ex- 
ceptions to  the  judgment  of  the  court  over* 
ruling  a  motion  to  arrest  the  judgment,  not- 
withstanding the  fapct  that  there  is  still  pend- 
ing and  undisposed  of  in  the  lower  court  a 
motion  for  a  new  trial.  Hay  v.  Collins,  118  €ki> 
243,  44  8.  E.  1002;  Earnest  v.  State,  14S  Oa. 
032,  97  S.  E.  672.  Under  this  ruling  the  mo* 
tion  to  dismiss  the  "writ  of  error  is  denied. 

2.  Companion  oase. 

The  question  as  to  whether  the  judge  erred 
in  overruling  the  defendant's  motion  to  arrest 
the  judgment  is  controlled  by  the  decision  this 
day  rendered  in  Summerlin  v.  State  (No.  10032) 
103  &  B.  830. 

Error  from  Superior  Ck>art,  CAarke  Ck>uiit7 ; 
Andrew  J.  Oobb,  Judge. 

W.  G.  Waters  was  convicted  of  Involun- 
tary manslaughter  Ia  the  commission  of  an 
unlawful  act,  and  brings  error.  The  Court 
of  Appeals  certified  questions.  Affirmed,  in 
view  of  answers  of  the  Supreme  Court  (108 

5.  E.  401). 

Thomas  &  Thomas,  H.  S.  West,  Thos.  J. 
Shackelford,  and  Shackelford  &  Meadow,  all 
of  Athens,  for  plaintiff  In  error. 

W.  O.  Dean,  Sol.  Qen.,  of  Monroe^  and  8.  O. 
Upson  and  T.  W.  Bucker,  both  of  Athens,  for 
the  State. 

BROTLES,  C.  J.   Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concor. 


(25  Oa.  App.  668) 
SUMMERLIN   V.  STATE.     (No.    10764.) 

(Court  of  Appeals  of  Gko-rgia,  Division  No.  1. 

Julj  29,  1920.) 

(byUahus  ly  Bdiiorial  8iaf.) 

I.  CrInilMl  law  iS»35l(d)— Whore  state  bX- 
tempts  to  show  flight,  aooused  may  show  vol- 
untary submission  to  oustody. 

Primarily  testimony  that  one  accused  of 
crime  voluntarily  submitted  himself  to  arrest 
is  Inadtfiissible,  'as  being  of  the  tome  nature  as 
a  self-serving  declaration;  yet,  where  testi- 
mony has  been  introduced  by  the  prosecution 


to  show  flight  as  evidence  of  conscious  goflt,  ac- 
cused may  rebut  hy  evidence  that,  so  far  from 
attempting  to  escape,  he  notified  the  sheriff  Of 
his  desire  to  submit  himself  to  custody. 

2.  Criminal  law  «=:»35l(3)— Volnstary  sarrsa- 
der  held  not  to  rebut  flight 

Where  an  indictment  alleged  that  the  of- 
fense was  committed  on  February  20th,  evi- 
dence that  after  the  presentment  was  found, 
ited  about  two  months  after  the  alleged  crime, 
accused  presented  himself  to  the  sheriff  and  vol- 
untarily surrendered,  would  not  rebut  evidence 
tending  to  show  flight  just  after  the  commission 
of  the  alleged  crime,  during  the  period  preced- 
ing the  return  of  the  indictment;  and  hence  was 
inadmissible. 


a.  Criminal  law  «=s>l064(4)— Ground  of  aration 
for  new  trial,  not  pointing  out  error  la  ax- 
eluding  evidence,  Insufllclent. 

A  ground  of  motion  for  a  new  trial,  alleg- 
ing error  in  refusing  to  allow  certain  evidence, 
was  too  indefinite  to  present  any  question  for 
consideration  by  the  Oourt  of  Appeals,  where 
it  did  not  show  what  objections  were  sustain- 
ed by  the  court,  nor  wherein  it  erred  in  sus- 
taining them  and  iexduding  the  evidence,  but 
only  the  reason  urged  why  the  evidence  was 
proper. 

4.  Criminal  law  «a»778(4)-Charga  aa  pre- 
sumption of  Innooenoe  held  sofllolsnt. 
A  charge  that  the  law  presumes  every  per- 
son to  be  innocent,  unti)  his  guilt  has  been  es- 
tablished as  prescribed  by  law,  which  presump- 
tion remains  throughput  the  trial,  until  OFer- 
come  by  evidence  satisfying  the  Jury  that  ac- 
cused is  guilty  of  the  crime  charged  in  the  in- 
dictment, was  not  erroneous,  because  the  court 
in  connection  therewith  failed  to  charge  that 
such  presumption  of  evidence  remains,  "in  the 
nature  of  evidence  in  his  behalf,"  throughout 
the  entire  trial,  until  the  Jury  is  satisfied  of 
guilt  beyoodd  a  reasonable  doubt. 

5:  Crfmlaal  law  «s»828— Dafendaaf  most  rs- 
iiasat  la  writfag  farther  obarga  aa  aiattars 
fully  sharged. 

Where  the  charge  covered  all  the  material 
issues  in  the  case,  defendant,  if  wishing  a  more 
specific  charge  "on  the  law  as  relating  to  the 
direct  cause  of  the  death  of  deceased  under 
the  second  count,"  should  have  made  a  written 
request  therefor,  as  provided  by  Pen.  Code 
1910,  1 1087,  and  Civ.  Code  1910,  i  0094. 

Luke,  J.,  dissenting. 

Error  from  Superior  Oourt;  Clarke  Coun- 
ty;  A.  J.  Cobb,  Judge. 

M.  T.  Summerlin  was  convicted  ot  inTol- 
untary  manslaughter  in  the  commission  of 
an  unlawful  act,  and  he  brings  error.  Af- 
firmed* 

W.  M.  Howard,  of  Augusta,  and  Green  h 
Michael,  Wolv^  M.  Smith*  and  John  B. 
Gamble,  all  ot  Athens,  fior  plaintlfl  in  error. 

W.  O.  Dean,  Sol.  6en.,  of  Monzioe,  and  T. 
W.  Rucker  and  Stephen  C.  Upaon,  both  of 
Athens,  for  the  Stata 
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BLOOD  WORTH,  J.  [1-3]  One  of  the 
grounds  of  the  motion  for  a  new  trial  alleges 
error  as  follows; 

"Becanse  the  court  refused  to  allow  the  wit- 
ness W.  E.  Jackson,  sheriff  of  Clarke  COonty, 
while  on  the  stand  as  a  wi^ess  for  the  state, 
to'  answer  the  following  question  propounded  to 
him  by  movant's  counsel,  to  wit:  *Q.  When  and 
how  did  he  (Dr.  M.  T.  Summerlin)  come  into 
your  custody  as  sheriff  and  jailer  of  this  coun- 
ty?' MoYSDt  then  and  there  insisted  and  stated 
to  the  court  that,  if  the  witness  was  permit- 
ted to  answer  said  question,  he  would  testify 
that,  after  the  presentment  was  found  against 
the  defendant,  M.  T.  Summerlin,  he  (M.  T.  Sum- 
merlin)  presented  himself  to  W.  E.  Jackson,  as 
sheriff  of  said  county,  and  voluntarily  surren- 
dered himself  to  W.  E.  Jackson,  as  sheriff  of 
said  county,  after  said  presentment  was  found 
against  him." 

In  DlxoQ  V.  State,  12  Ga.  App.  17,  76  S.  B. 
7d4   (3),  it  is  said  that— 

"While,  primarily,  testimony  that  one  accused 
of  crime  voluntarily  submitted  himself  to  ar- 
rest is  inadmissible,  aa  being  of  the  sama  na- 
ture as  a  self-serving  declaration,  still,  where 
testimony  has  been  introduced  oh  the  part  of 
the  prosecution,  tending  to  show  flight,  as  evi- 
dence of  conscious  guilt,  it  is  competent  for 
the  accused  to  rebut  it  by  evidence  showing 
that,  so  far  from  attempting  to  escape,  he  no- 
tified the  sheriff  of  his  desire  to  submit  him« 
self  to  custody." 

^e  exception  to  the  general  rule  abova 
stated  does  not  apply  to  the  instant  case.  In 
this  case  the  indictment,  whidi  was  returned 
at  the  April  term  (fixed  by  law  for  the  sec- 
ond Monday),  alleges  that  the  offense  was 
committed  on  the  20th  day  of  February, 
Evidence  that  after  the  presentment  was 
found,  which  was  about  two  months  subse- 
quent to  the  date  of  the  alleged  crime,  the 
accused  presented  himself  to  the  sheriff  and 
voluntarily  surrendered,  would  not  rebut  the 
evidence  tending  to  show  flight  Just  after  the 
commission  of  the  alleged  crime,  and  during 
the  period  preceding  the  return  of  the  indict- 
ment In  addition  to  the  above,  this  ground 
of  the  motion  is  '^oo  indefinite  to  raise  any 
question  for  consideration  by  this  court,  as 
it  does  not  show  what  were  the  objections 
sustained  by  the  court,  nor  wherein  the  court 
erred  in  sustaining  them  and  in  excluding  the 
evidence,"  bilt  shows  only  the  reason  urged 
why  its  introduction  was  proper.  See,  in 
this  connection.  Central  of  Ga.  Ry.  v.  Jaques, 
23  Ga.  App.  396,  98  S.  fi.  357  (2) ;  Steed  v. 
Cruse,  70  Ga.  168  (4). 

2.  In  the  case  of  Summerlin  v.  State,  103 
S.  E.  461,  the  Supreme  Oourt  decided  that 
the  facts  alleged  in  the  second  count  of  the 
Indictment  In  this  case  constituted  the  of- 
fense of  involuntary  manslaughter  in  the 
commission  of  an  unlawful  act.  See,  also, 
108  S.  £.  830.  Under  that  ruling  the  Judge 
did  not  err  in  admitting  the  evidence  of 
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which  complaint  is  made  In  grounds  5,  6, 
and  7  of  the  motion  for  a  new  trial.  For  the 
same  reason,  the  court  did  not  err  in  charg- 
ing as  complained  of  in  ground  13. 

8.  The  court  did  not  err  In  refusing  to 
give  to  the  Jury  the  requested  Instructions 
set  out  in  grounds  B,  11,  and  12  of  the  mo- 
tion for  a  new  trial. 

4.  When  all  the  facts  and  circimistances  of 
the  case  are  considered,  and  in  the  light  of 
the  charge  as  given,  the  Judge  did  not  err  in 
refusing  to  give  the  requested  charge  oet  out 
In  ground  15  of  the  motion  for  a  new  trial, 
nor  in  charging  as  complained  of  in  grounds 

0  and  17. 

5.  In  the  brief  of  counsel  for  the  plaintiff 
in  error,  ground  10  of  the  motion  for  a  new 
trial  is  specifically  abandoned. 

[41  6.  The  judge  charged  the  Jury  that— 

**The  law  presumes  every  person  to  be  in- 
nocent of  crime  until  his  guilt  has  been  estab- 
lished in  the  manner  prescribed  by  law,  and 
this  presumption  remains  with  a  man  through- 
out his  trial,  until  it  is  overcome  by  evidence 
which  satisfies  the  inind  and  the  conscience  of 
the  Jury  of  the  guDt  of  the  accused  of  the  crime 
charged  in  the  indictment,  or,  if  there  are  one 
or  more  counts  in  the  Indictment,  of  one  or 
more  of  the  counts  of  the  crimes  charged  in 
the  several  counts.** 

4 

This  excerpt  from  the  charge  is  not  erro- 
neous, when  read  in  the  light  of  the  entire 
charge.  See  Mauldin  v.  State,  23  (ku  App. 
537,  99  S.  E.  50,  and  cases  cited.  Nor  Is  this 
portion  of  the  charge  rendered  erroneous  be- 
cause the  Judge  in  connection  therewith  fail- 
ed to  charge  that — 

'The  presumption  of  evidence  remains  with 
a  man  in  the  nature  of  evidence  in  his  be- 
half* throughout  his  entire  trial,  until  It  is  over- 
come by  evidence  which  satisfies  the  mind  and 
the  conscience  of  the  jury  of  the  guilt  of  the 
accused  of  the  crime  charged  in  the  indictment 
beyond  a  reasonable  doubt" 

tn  7.  Ground  16  of  the  motion  for  a  new 
trial  Is  without  merit  The  charge  as  given 
covers  all  the  material  Issues  In  the  case, 
and,  if  plaintiff  In  error  desired  a  more  spe- 
cific charge  "upon  the  law  as  relating  to  the 
direct  cause  of  the  death  of  the  deceased  un- 
der the  second  count"  he  sihoiuld  hate  made 
a  written  request  therefor,  as  provided  by 
section  1087  of  the  Penal  Code  and  section 
6084  of  the  Civil  Codiel  of  1910. 

S.  In  addition  to  the  other  testimony  on 
this  line,  a  witness  for  the.  state,  testifying 
as  to  the  dying  declaration  of  the  person  al- 
leged to  have  been  killed,  testified: 

'*Sbe  said  Dr.  Summerlin  was  the  cause  of  it; 
said  they  performed  an  operation  on  her;  and 

1  asked  her  who  'they'  was;  and  she  said  I>r: 
Summerlin  and  Dr.  Waters;  the  operation  was 
performed  in  Dr.  Snmmerlin's  office;  they  made 
her  swear  she  would  not  tell  if 
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9.  There  Is  eyidence  to  support  the  verdict 
Judgment  affirmed. 

BROTLES,  G.  J.,  concurs. 

LUKE,  J.  (dissenting).  1.  I  do  not  agree 
with  the  majority  view  of  the  court  as  an- 
nounced in  the  first  division  of  the  decision. 
The  ground  there  referred  to,  just  as  pre- 
sented in  the  motion  and  argued  to  this  court, 
is  as  follows: 

"Because  the  court  refused  to  allow  the  wit- 
ness W.  E.  Jackson,  sheriff  of  Clarke  county, 
while  on  the  stand  as  a  witness  for  the  state, 
to  answer  the  following  question  propounded 
to  him  by  movant's  counsel,  to  wit:  'Q.  When 
and  how  did  he  (Dr.  M.  T.  Summerlin)  come 
into  your  custody  as  sheriff  and  jailer  of  this 
county?*  Movant  then  and  there  insisted  and 
stated  to  the  court  that,  if  the  witness  was  per- 
mitted to  answer  said  question,  he  would  tes- 
tify that,  after  the  presentment  was  found 
against  the  defendant,  M.  T.  Summerlin,  he  (M. 
T.  Summerlin)  presented  himself  to  W.  E. 
Jackson,  as  sheriff  of  said  county,  and  volunta- 
rily surrendered  himself  to  W.  E.  Jackson,  as 
sheriff  of  said  county,  after  said  presentment 
was  found  against  him.  The  judge,  being  then 
and  there  informed  as  to  what  the  answer  of 
the  witness  would  be  if  he  had  been  allowed  to 
testify  in  response  to  said  question,  and  having 
refused  to  permit  the  witness  to  answer  said 
question,  committed  error,  in  that  the  state 
had  endeavored  to  prove  by  the  witness  Jack- 
son that  the  defendant,  M.  T.  Summerlin,  had 
not  been  in  Athens  for  some  time,  and  that  the 
defendant  had  been  away  for  some  time,  for  the 
purpose  of  showing  flight,  as  evidence  of  his 
conscious  guilt,  and  the  state  likewise  intro- 
duced testimony  from  various  other  witnesses 
seeking  to  show  flight,  as  evidence  of  his  con- 
scions  guUt.  The  defendant  was  entitled  to  es- 
tablish, as  an  explanation  and  in  rebuttal  to  said 
testimony,  that  he  voluntarily  surrendered  him- 
self to  the  sheriff  of  said  county,  when  he  learn- 
ed that  said  presentment  had  been  found  and 
returned  into  court  against  him. 

"The  testimony  introduced  by  the  state  upon 
the  subject  of  flight  is  as  follows:  Upson  Har- 
per testified  for  the  state,  as  to  flight  of  the  de- 
fendant, as  follows:  'I  have  charge  of  the 
Southern  Mutual  building.  Q.  Since  the  1st 
day  of  March  I  will  ask  you  whether  or  not 
Dr.  Summerlin  has  been  there  [Southern  Mu- 
tual Building]?  A.  I  don't  know,  sir.  I 
couldn't  tell  you,  to  save  my  life,  what  date  it 
was.  Q.  You  remember  the  day  he  was  said 
to  have  fainted  on  the  elevator?  A.  I  remem- 
ber the  day,  but  not  the  date.  Q.  Have  you 
seen  him  there  since  that  time?  A.  I  don't 
think  I  have.  I  am  not  sure.  I  have  talked 
to  him  over  the  telephone.'  Chief  of  Police 
Henry  Beussee  testified  for  the  state,  as  to 
flight  of  the  defendant,  as  follows:  'Q.  I  mean 
from  the  let  day  of  March  on  through  April? 
A.  I  don't  remember  seeing  him.  Q.  Didn't  see 
him  in  town  during  that  time?  A.  I  don't  re- 
member seeing  him  after  the  day  he  was  laying 
on  the  floor,  sick.'  Dr.  A.  C.  HoUiday  testified 
for  the  state,  as  to  fiight  of  the  defendant,  as 
follows:  *Q.  What  day  of  the  month  was  it 
when  yon  had  that  conversation  with  him?    A. 


That  was  the  Ist  day  of  March,  this  year.  Q. 
Has  Dr.  Summerlin  been  back  to  his  office,  of 
your  knowledge,  since  that  time?  A.  No,  sir. 
Q.  Has  he  been  in  Athens  since  that  time,  if 
yon  know  it?  A.  I  don't  know.  I  haven't  seen 
him— not  of  my  knowledge.'  Walter  B.  Jack- 
son, sheriff  of  Clarke  county,  testified  as  a 
witness  for  the  state,  as  to  the  flight  of  the  de- 
fendant (after  the  aforesaid  witness  had  testi- 
fied), as  follows:  'Q.  You  know  whether  he  has 
been  in  Athens  since  the  20th  day  of  Febru- 
ary—I mean  the  1st  day  of  March?  A.  First 
day  of  March?  Q.  Yes.  A.  No,  sir;  I  don't 
know  what  time  he  left,  but  he  has  been  away 
for  some  time.' 

"Movant  then  and  there  excepted,  and  here 
and  now  excepts,  and  assigns  as  error  the  rul- 
ing of  the  court  in  refusing  to  permit  the  de- 
fendant to  prove  by  the  witness  W.  E.  Jackson 
that  be  (M.  T.  Summerlin)  voluntarily  return- 
ed to  Athens,  Ga.,  and  surrendered  to  the  sher- 
iff of  Clarke  county,  Oa.,  W.  E.  Jackson,  so  soon 
as  be  was  aware  of  said  presentment  having 
been  returned  against  him,  as  an  explanation 
and  in  rebuttal  of  said  evidence  of  his  having 
fled  from  the  crime  as  charged  against  him.* 
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This  court  said,  in  Dixon  y.  State,  12  Ga. 
App.  17,  76  S.  B.  794  (3): 

"While,  primarily,  testimony  that  one  accused 
of  crime  voluntarily  submitted  himself  to  ar- 
rest is  inadmissible,  as  being  of  the  same  na- 
ture as  a  self-serving  declaration,  still,  where 
testimony  has  been  introduced  on  the  part  of 
the  prosecution,  tending  to  show  flight,  as  evi- 
dence of  conscious  guilt,  it  is  competent  for 
the  accused  to  rebut  it  by  evidence  showing 
that,  so  far  from  attempting  to  escape,  he 
notified  the  sheriff  of  his  desire  to  submit  him- 
self to  custody.** 

Aside  from  this  decision  as  a  precedent,  it 
is  manifestly  unfair,  in  my  opinion,  for  the 
state  to  be  permitted  to  introduce  evidence 
of  flight,  and  reap  its  advantages,  without 
allowing  the  defendant  to  rebut  it.  ESspecial- 
ly  in  this  instance  is  it  unfair,  because  the 
very  witne.ss  that  was  testifying  and  giving 
evidence  tending  to  show  flight  was,  upon 
cross-examination,  instructed  by  the  court 
not  to  answer  a  question  from  the  defend- 
ant's counsel,  the  answer  to  which,  the  court 
was  advised,  would  tend  to  rebut  the  evi- 
dence of  conscious  guilt  by  reason  of  a  cir- 
cumstantial proof  of  flight.  The  court  dis- 
armed the  defendant  of  a  weapon  which  in 
all  fairness  he  had  a  right  to  use  for  the 
purpose  of  explaining  his  conduct 

In  my  opinion  the  cases  of  Oentral  of  Geor- 
gia Ry.  Co.  V.  Jaques  and  Steed  v.  Cruse, 
cited  In  the  decision,  are  not  controlling  au- 
thority as  to  the  ground  of  the  motion  for  a 
new  trial  here  discussed.  In  my  opinion  it 
is  not  necessary  in  this  particular  instance 
for  the  movant  to  show,  in  his  motion  for  a 
new  trial,  upon  what  ground  the  court  re- 
fused to  allow  him  to  ask  the  witness,  on 
cross-examination,  the  question,  and  elicit  the 
answer  which  his  motion  shows  he  would 
have  gotten.     In  addition  to  what  I  have 
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said,  I  think  the  defendant  was  entitled  to 
ask  this  question  upon  cross-examination, 
under  the  broad  right  to  make  a  thorough 
and  sifting  examination. 

2,  8.  I  do  not  agree  with  the  rulings  an- 
nounced in  the  third  and  fourth  dirislons  of 
the  decision.  I  think  the  requests  to  charge 
were  pertinent,  and,  from  a  most  careful  ex- 
amination  of  the  charge  of  the  court  as  a 
whole,  I  do  not  think  the  requests  were  in 
substance  given.  It  was  necessary,  in  my 
opinion,  for  the  court  to  deal  specifically  and 
fully  with  the  questions  raised  by  the  timely 
written  requests. 

9.  In  addition  to  what  I  have  said,  I  do 
not  think  that  the  evidence  in  this  case  sup- 
ported the  verdict.  The  defendant  was  con- 
victed of  the  offense  of  involuntary  man- 
slaughter in  the  commission  of  an  unlawful 
act.  The  very  best  evidence,  and  the  only 
evidence,  which  connected  the  defendant 
with  the  commission  of  the  crime,  was  the 
dying  declarations  of  the  deceased,  which 
were  testified  to  by  one  of  the  doctors  who 
was  with  her  shortly  before  her  death.  Her 
death  was  occasioned  by  an  abortion.  Her 
dying  declaration  was  that  Dr«  Summerlin, 
the  defendant  in  this  case,  was  the  father  of 
the  child,  and  that  Dr.  Waters  produced  the 
abortion  in  Dr.  Summerlin's  office.  The  de- 
ceased, in  her  dying  declaration,  did  not  say 
that  Dr,  Summerlln,  this  defendant,  advised 
the  abortion,  or  aided  in  it,  or  had  anything 
to  do  with  it.  There  was  no  other  evidence 
which  connected  this  defendant  with  the 
crime  charged.  This  court  said,  in  Butler  v. 
State,  11  6a.  App.  815,  76  S.  B.  368: 

"Mere  proof  of  presence  by  the  accused,  when 
the  <^minal  act  was  committed  by  another, 
and  of  subsequent  flight,  does  not  in  the  absence 
of  evidence  showing  that  the  accused  advised 
or  abetted  the  commission  of  the  crime,  author- 
ize his  conviction." 


The  Supreme  Court  said.  In  Futdi  y.  State, 
187  Qa.  76,  72  S.  E.  911  (3hi): 

"Mere  presence  and  participation  in  the  gen- 
eral transaction  in  which  a  homicide  is  com- 
mitted is  not  conclusive  evidence  of  consent  and 
concurrence  in  the  perpetration  of  a  crime  by 
a  defendant,  sought  to  be  held  responsible  for 
the  homicide  as  aiding  and  abetting  the  actual 
perpetrator,  unless  such  defendant  participated 
in  the  felonious  design  of  the  person  killing." 

In  the  case  which  we  have  here  for  review 
there  is  not  one  word  of  evidence  which  con- 
nects this  defendant  with  the  killing  of  the 
deceased.  The  nearest  approach  we  have  to 
It  is  that  another  person  in  the  office  of  this 
defendant  committed  the  crime,  with  not  one 
word  of  evidence  that  the  defendant  knew 
that  the  crime  was  being  committed,  or  coun- 
seled it  or  advised  it  For  this  reason,  I  do 
not  think  the  verdict  was  authorized  by  the 
evidence. 
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(Ck>nrt  of  Appeals  of  Oeorgia,  Division  No.  1. 

July  29,  1920.) 

(8ifllabu9  &ir  the  Court.) 

1.  Deolsloi  of  Supreme  Court  followed. 
Under  the  ruling  in  Summerlln  v.  State  (de- 
cided by  the  Supreme  Court  May  12,  1920)  109 
S.  B.  461,  the  court  did  not  err  in  overruling 
the  demurrer  to  the  presentment. 

2.  Indiotment  and  Information  ^:=»I82(5)  — 
State  may  try  defendant  on  counts  for  mur- 
der, Involuntary  manslauohter,  and  assault 
with  Intent  to  murder. 

The  court  did  not  err  in  denying  the  de- 
fendant's motion  to  require  the  state  to  elect 
upon  which  count  of  the  presentment  it  would 
place  the  defendant  on  trial,  or  in  allowing  the 
state  to  try  the  defendant  under  all  three  of 
the  counts. 

3.  Criminal  law  ^s»925i/2 ( I )— Jury's  reading 
of  paper  oapablo  of  Influeiioing  them  requires 
now  trial. 

Where  a  paper,  which  is  capable  of  influ- 
encing the  jury  on  the  side  of  the  prevailing 
party,  goes  to  the  jury  by  accident,  and  is  read 
by  them,  the  verdict  will  be  set  aside. 

4.  Grounds  of  motion  for  now  trial. 

None  of  the  other  special  grounds  of  the 
motion  for  a  new  trial  shows  reversible  er- 
ror. 


Error  from  Superior  Court,  Clarke  Coun- 
ty; A.  J.  Cobb,  Judge. 

W.  G.  Waters  was  convicted  of  involuntary 
manslaughter  in  the  commission  of  an  un- 
lawful act,  and  he  brings  error.    Beversed. 

Thomas  &  Thomas,  EL  S.  West,  Thos.  J. 
Shackelford,  and  Shackelford  &  Meadow,  all 
of  Athens,  for  plaintiff  in  error. 

W.  O.  Dean,  Sol.  Gen.,  of  Monroe,  for  the 
Stata- 


BBOYIiES,  a  J.  [1-4]  The  third  head- 
note  alone  needs  elaboration.-  The  seventh 
fecial  ground  of  the  motion  for  a  new  trial 
is  as  follows: 

''Because  the  verdict  of  the  jury  in  the  case 
of  State  V.  M.  T.  Summerlln,  who  was  jointly 
indicted  with  movant,  was  allowed  to  be  car- 
ried out  by  the  jury  trying  movant  and  kept  by 
said  jury  while  considering  movant's  case.  The 
verdict  of  the  jury  in  the  said  case  of  State  v. 
M.  T.  Summerlln  was  as  follows: 

•'  a.  We,  the  jury,  find  the  defendant,  M.  T. 
Summerlln,  not  guilty  of  the  offense  of  murder, 
as  under  the  first  count. 

'*  '2.  We,  the  jury,  find  the  defendant  M.  T. 
Summerlln,  guilty  of  involuntary  manslaughter 
in  the  commission  of  an  unlawful  act,  as  under 
the  second  count. 

"  '3.  We,  the  jury,  find  the  defendant,  M.  T. 
SummerUn,  not  guilty  of  assault  with  intent 
to  murder,  as  under  the  third  count. 
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**  •May  16th,  1919. 

••  *B.  T.  Goodwin,  Sr.,  Foreman.' 

"Said  verdict  was  not  written  on  the  present- 
^ept,  but  waa  written  on  a  separate  sheet  ci 
paper,  which  waa  pinned  to  said  presentment. 
On  the  trial  of  movant,  said  verdict  was  detach- 
ed by  counsel  for  movant  and  delivered  to  the 
clerk  of  said  court,  and  just  before  the  charge 
of  the  court  the  solicitor  general  asked  coun- 
sel for  movant,  in  open  court,  if  they  wanted 
the  verdict  in  the  case  of  State  ▼.  M.  T.  Sum- 
merlin  to  go  out  with  the  jury  with  the  present- 
ment. Counsel  for  movant  then  and  there  and 
in  open  court  objected  to  said  verdict  being  sent 
out  with  the  jury,  but  in  some  manner,  un- 
known to  movant  or  his  counsel,  said  verdict 
did  go  out  with  said  jury,  and  this  without  the 
knowledge  or  consent  and  over  the  objection  in 
open  court  of  movant.  That  the  verdict  of  the 
jury  finding  guilty  M.  T.  Summerlin,  who  was 
a  joint  defendant  in  said  presentment  with  mov- 
ant, was  allowed  to  go  out  with  the  jury  trying 
movant  was  error, '  and  highly  prejudicial  t6 
movant,  for  the  reason  that  said  verdict  had  no 
bearing  on  the  guflt  or  innocence  of  movant;  and 
that  the  same  was  ^highly  prejudicial  to  movant 
is  shown  by  the  fact  that  the  jury  trying  mov- 
ant made  a  faithful  copy  of  said  verdict,  even  to 
the  unnecessary  details  of  copying  the  following 
letters  and  figures  at  the  heading  of  the  same; 
'Ent  45-585'— the  same  being  the  notation  that 
the  clerk  of  the  court  had  made  on  the  verdict 
in  said  Summerlin  case,  showing  that  said  ver- 
dict had  been  entered  in  Minute  Book  40,  on 
page  585;  the  verdict  rendered  in  movant's 
case  being  an  exact  copy  as  to  each  count  of 
the  verdict  in  the  case  of  State  v.  Summerlin, 
with  the  exception  of  the  necessary  changes 
in  names  of  defendant,  foreman  of  jury,  and 
dates  of  rendition,  thp  verdict  rendered  in  mov- 
ant's case  being  aa  follows: 

"  *Ent.  45-585. 

"*1.  We,  the^jury,  find  the  defendant,  W.  G. 
Waters,  not  guilty  of  the  offense  of  murder,  as 
under  the  first  count. 

**  ^2.  We,  the  jury,  find  the  defendant,  W.  O. 
Waters,  guilty  of  involuntary  manslaughter  in 
the  commission  of  an  unlawful  act,  aa  under 
the  second  count. 

"  *S.  We,  the  jury,  find  the  defendant,  W.  G. 
Waters,  not  guilty  of  assault  with  intent  to 
'  murder  as  under  the  third  count. 

"  *May  21st,  1919. 

"  'I.  N.  Sutler,  Foreman.'  •• 

The  judge's  note,  qualifying  hla  approval 
of  this  groundt  is  as  follows: 

"As  to  the  seventh  ground  this  statement  Is 
now  made:  There  was  no  motion  to  the  court 
to  cover  or  detach  the  verdict  on  the  Summer- 
lin case,  and  there  was  no  ruling  by  the  court 
of  any  character  on  the  subject-matter  of  the 
seventh  ground." 

In  lOlleii  r.  Bistrnnk,  7  Ga.  283,  it  la  h^d 
that— 


"Where  a  paper,  which  ia  capable  of  influenc- 
ing the  jury  on  the  side  of  the  prevailing  par- 
ty, goes  to  the  jury  by  accident,  and  is  read 
by  them,  the  verdict  will  be  set  aside,  although 
the  jury  may  think  that  they  were  not  influenced 
by  such  paper.** 

Allter  Vhere  the  paper  is  not  read«  Tbis 
ruling  has  been  uniformly  followed  by  the 
Supreme  Court  and  by  this  court. 

In  the  instant  case  It  is  evident,  from  all 
the  facts  stated  in  the  motion  for  a  new 
trial,  that  the  jury  read  the  Summerlin  ver- 
dict before  they  wrote  their  verdict  in  tiiis 
case,  and  it  is  probable  that  the  reading  of 
the  former  verdict  influenced  them  in  th^ 
finding  in  this  case.  The  fact,  as  stated  by 
the  judge  in  his  note,  that  counsel  for  de- 
fendant made  no  motion  t6  the  court  to  have 
the  paper  on  which  the  Summerlin  verdict 
was  written  kept  from  the  jury,  under  all 
the  other  facts  shown,  does  not  render  this 
ground  unmeritorlous.  If  the  Summerlin 
verdict  had  been  written  on  the  presentmrait 
itself,  we  would  hold  that  coimsel  for  the 
defendant  should  have  made  such  a  motion 
to  the  court.  It  is  shown,  however,  that  the 
Summerlin  terdict  was  written  on  a  sepa- 
rate sb^t  of  paper,  which  was  pinned  to  the 
presentment  In  the  instant  case;  that  coim- 
sel for  the  defendant,  before  the  papem 
were  submitted  to  the  Jury,  detached  the 
paper  containing  the  Summerlin  verdict  from 
the  presentment  and  handed  it  to  the  derk 
of  the  court;  that  when  the  solicitor  gen- 
eral asked  counsel  for  the  defendant  in  open 
court  If  they  wanted  the  verdict  in  the  Sxmi- 
merlin  case  to  go  out,  with  the  presentmoit, 
to  the  jury,  counsel  for  the  defendant  thai 
and  there  objected  to  said  verdict  beingr  sent 
out  with  the  jury.  An  inference  Is  dearly 
demanded,  from  this  ground  of  the  motion, 
that  the  solicitor  general  accepted  this  ob- 
jection of  coimsel  for  the  defendant  as  final- 
ly disposing  of  the  question,  and  that  It  was 
mutually  understood  and  tacitly  agreed  by 
both  parties  that  the  paper  in  question 
would  not  l>e  submitted  to  the  jury,  and  that 
through  accident  it  was  givea  to  them. 

Under  these  drcumstances  we  think  that 
counsel  for  the  def^dant  ezerdsed  proper 
diligence  in  the  premises.  On  account  of 
this  prejudidal  paper  having  gone  to  the 
jury,  the  defendant  did  not  have  a  fair  trial, 
such  as  the  law  requires,  and  the  court  erred 
in  overruling  his  motion  for  a  new  trials 

Judgment  reversed. 

LITKS  and'BLOODWOBTH,  JJ.,  eoncur. 


8TURDIVANT  V.  STATE.     (No.   1 1  MO.) 

ICoMTt  et  Appeals  of  Georgia^  Dmston  No.  1. 
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or  othorwitfe,  the  sadie  shduM  1>e  specifically 
set  out  in  the  indictment;  tliat  the  defendant 
was  not,  under  the  indictment,  placed  upon 
notice* of  the  facts  or  eircumstances  relied  on 
for  conviction. 


(ByUabus  "by  the  Court.) 

\.  False  pretenses  ^=:»26— Indictment  held  not 
demurrablo. 

The  demurrer  to  the  indictment  in  this 
case  was  properly  overruled. 

2.  False  prstsnses  ^a»47— Check  preeentod  for 
payment  held  property  admitted. 

The  check  which  the  bank  cashier  swore 
that  the'Hcetised  signed  and  presented  to  taim 
for  payment  was  properly  admitted  in  evidence. 

3.  False  pretenses  ^=»49(l)  —  Evidence  hold 
'  sUfiictent  to  sQStaIn  conviotfoh. 

There  was  ample  evidence  to  support  the 
verdict. 

Erior  from  Supeiioc  Court,  Harris  Coiaity; 
Qi  H.  Howard,  Judge. 

Alonzo  Sturdivant  was  convicted  of  fraud- 
olently  impersonating  another,'  with  intent 
to  fraudulently  obtalu  money  ttom  a  bank 
and  its  cashier.  Demurrer  to  indictment 
overruled,  and  from  a  conviction,  defendant 
brings  error.    Affirmed. 

Omitting  formal  statements,  the  indiotsnent 
charged  the  offense  of  felony,  for  that  the 
said  Alonzo  Sturdivant  on  the  20th  day  of 
January,  1918,  in  the  county  aforesaid,  did 
th^n  and  there  unlawfully,  and  with  force 
and  arms,  falsely  and  fraudulently  personate 
another,  to  wit:  That  he  did  then  and  there 
represent  himself  to  the  Gank  of  Gbipley,  and 
to  W.  B.  Whsdom,  cashier  of  said  Bank  of 
Ohipley,  that  he,  the  said  Alonzo  Sturdivant, 
was  the  person  of  Alonzo  Gholston,  a  son  of 
Tom  Gholston,  with  the  intent  of  fraudulent^ 
ly  obtaining  money  from  the  said  Bank  of 
Ohipley  and  said  .W,  B.  Wisdom,  cashier ;  the 
Mid  false  and  fra;udulent  represtntatlon  as 
aforesaid  being  with  the  intenticiii  of  fraad- 
idently  procuriag  and  obtaining  raonesr  in 
the  sum  of  $65  from,  said  Bank  of  Chlpley 
and  said  W.  B.  Wlsdoos,  cashier,  which  said 
representations  were  false  and  fraudulent, 
and  made  with  the  intent  to  cheat  and  de- 
fraud said  Bank  of  *ChIpley  and  said  W.  B. 
Wisdom,  cashier — contrary  to  the  laws,  etc. 

Defendant  demurred  to  the  indictment  for 
the  following  reasons: 

<1)  Said  indictment  foils  to  set  oat  any 
crime  under  the  statutes  and  law  of  this  'state. 

(2)  Defendant  demurs  specially  to  the  indict- 
ment, and  says  that  same  does  aot  set  out 
wilAi  sufficient  certainty  the  charge  of  personat- 
ing another;  that  it  fads  to  set  out  the  man- 
ner and  details  of  any  transaction  showing 
fraudulent  intent;  that  H  fails  to  set  out  any 
special  manner  in  wUch  false  representation  of 
personating  another  was  made;  tiiat,  if  It  was 
intended  lAiat  false  representation  of  per* 
sonatina 'another  was  done  by  issaing  a  checit 


The  evidence  of  W.  B.  WlsdcHU  relating  to 
the  check  which  the  accused  signed  and  pro- 
salted  to  him  for  payment  was  as  lollowa: 

On  the  29th  of  January,  1918,  I  was  cashier 
.of  the  Bank  of  Ohipley.  I  know  Tom  Ghol- 
ston; he  was  a  negro.  Prior  to  that  time  he 
had  been  a  customer  of  the  bank.  He  had  a 
checking  account.  I  know  the  defendant  on 
trial,  Alonzo  Sturdivant.  On  or  about  the 
29th  day  of  January,  1918,  I  saw  the  defend- 
ant Alonzo  Sturdivant.  He  came  in  the  bank. 
I  have  seen  that  before  (referring  to  a  check 
presented  to  him).  I  saw  Alonzo  Sturdivant 
sign  that.  That  is  a  check  on  the  Bank  of 
Ghipley.  I  had  a  conversation  with  the  de- 
fendant. I  had  seen  the  negro  around  Ohipley 
for  a  long  time,  and  thought  I  knew  him,  and 
he  wrote  that  check  and  said  his  name  was 
Alonzo  Gholston.  I  said:  "Tou  are  not  Alonzo 
Gliolstou;  you  are  Alonzo  Sturdivant."  1 
says:  ''I  know  Judge  Sturdivant,  and  know 
your  folks."  I  says:  "You  live  out  here, at  Mr. 
Willie  Williams',  or  live  on  Mr.  Willie  Williams' 
land."  He  says:  **No,  sir;  I  am  Tom  Ghol- 
ston's  boy,  and  live  here  with  Rube  OoUier." 
I  said:  "Wait  a  minute."  So  T  stepped  out 
from  behind  the  counter,  and  thought  1  would 
get  outside  there,  to  some  other  darkeys  out 
there,  and  ask  these  negroes  if  this  was  Alonzo 
Sturdivant.  I  didn't  think  I  was  mistaken  in 
the  negro,  but  he  stood  pp  and  told  me  so 
point  blank  that  he  was  another  darkey  that 
I  thought  maybe  I  might  be  mistaken.  So  I 
walked  out  right  to  the  next  dodr,  Mr.  Mur- 
Yah's  store,  and  some  darkeys  were  standing 
there;  but  before  I  oould  ask  them  and  get 
badr  this  darkey  was  gone.  Be  didn't  wait 
to  get  his  change.  I  went  in  pursuit  of  him, 
and  tried  to  find  him,  and  got  Mr.  Reynolds, 
the  marshal.  He  found  him.  When  I  came 
^ck  to  the  bank  he  was  goae.  He  presented 
the  check  to  the  bank.  Yes,  sir;  he  Just  walked 
up  to  the  window  and  asked  for  the  money, 
and  the  check  was' written  out,  and  he  just 
signed  it,  and  wanted  to  get  the  money  on 
it;  and  liglit  after  that  time  was  when  I  had 
my  conversation  with  him.  I  didn't  giv«  him 
any  money.  The  bank  is  located  and  all  this 
transpired  In  Harris  eoonty. 


On  cross-examinatlOB  witness  testified  aa 
follows: 

« 

I  have  been  cashier  of  the  Bank  of  Ohip- 
ky  for  about  four  years.  I  can't  answer  the 
question  of  how  long  I  have  known  the  defend- 
ant, because  those  things  dop't  make  much 
impression  on  yoa. .  I  know  a  lot  of  darkeys  up 
there,  bat  for  how  long  I  hftre  known  any  one 
X  couldn't  tell  you.  I  have  seen  tjiem  around 
there.  Just  Uke  I  have  Ihe  rest  of  them;  but 
when  it  comes  to  how  long  I  have  known  him, 
I  couldn*t  answer  the  question.  Alonzo  Sturdi- 
vant had  an  account  with  me  in—I  couldn't 
say  whether  1917  or  not.    He  did  have  an  ac- 
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count  there,  bnt  I  don*t  remember  what  year. 
I  couldn't  say  whether  it  was  1916,  because  I 
don't  know.  I  know  it  was  prior  to  this  time. 
I  was  the  cashier  of  the  bank  at  the  time  be 
had  an  account  there.  Oh,  no;  I  don't  know 
how  often  he  came  to  the  bank.  I  don't  recall 
any  special  transaction.  Yes,  sir;  I  told  the 
solicitor  that  Qholston,  the  man  whose  name 
is  signed  there,  did  have  an  account  with  the 
bank  prior  to  that.  He  did  not  haye  any 
money  that  day.  He  had  no  account  at  alL 
The  records  show— I  looked  it  up  this  morning 
—he  drew  it  out  January  9th.  Yes,  sir;  20 
days  prior  to  the  time  this  check  was  written. 
I  don't  believe  I  ever  talked  with  Gholston 
about  it,  Judge.  I  never  did  ask  him  whether 
he  give  this  man  consent  to  sign  his  name  or 
not.  I  didn't  see  why  he  should  have  given 
it,  when  he  came  up  there  three  weeks  prior 
to  that,  and  I  paid  it  to  him.  I  don't  see  why 
he  should  have  given  liim  consent  afterwards 
to  do  that.  Mr.  Jordan,  a  boy  working  at 
the  bank  with  me,  filled  out  the  check.  Mr. 
Jordan  occupied  the  position  of  assistant  cash- 
ier. Mr.  Jordan  is  in  Atlanta  now.  I  don't 
know  whether  Mr.  Jordan  knew  that  Alonso 
Gaston  had  no  account,  or  Alonzo  Oholston, 
or  not,  for  he  hadn't  been  there  very  long. 
He  was  a  stranger  in  Ghipley;  he  wasn't  at 
home  there,  and  he  had  only  been  there,  about 
the  time  this  check  was  written,  about  80 
days.  No,  sir;  I  don't  know  that  he  asked  him 
to  write  a  check  on  Alonzo  Gholston's  account. 
When  they  come  in,  they  don't  usually  say 
what  account  they  want  it  on.  They  say, 
''Write  me  a  check  for  |5,"  or  |10,  and  you 
write  the  check,  and  stick  it  back  out  of  the 
window,  and  they  will  sign  their  name  to  it 
After  that,  when  they  presented  this  check,  I 
raised  the  question  with  him,  that  that  isn't 
the  Alonzo  Gholston.  And  he  says:  "Yes;  I 
am  a  son  of  Tom  Gholston."  When  he  pre- 
sented this  check,  he  stated  to  me  that  he  was 
the  son  of  Tom  Gholston,  who  lives  out  at 
Mr.  Collier's.  Q.  It  is  a  mighty  easy  thini^ 
I  asked  you,  couldn't  yon  have  misunderstood 
him?  Couldn't  he  have  said  this:  That  this 
is:  ''I  am  drawing  a  dieck  on  Alonso  Gholston, 
who  is  a  son  of  Tom  Gholston,  and  lives  with 
Mr.  Collier."  A.  I  don't  see  how  I  could  have 
misunderstood  him,  Judge.  He  said,  "I  am;" 
that  is  what  he  said,  "Alonzo  Gholston,  the 
son  of  Tom  Gholston."  I  had  lived  in  Chip- 
ley  10  years,  and  he  was  bom  and  raised 
around  there.  He  lived  several  miles  out  of 
Chipley,  I  suppose.  That  is  where  his  daddy 
lived.  He  had  lived  near  Chipley  for  8  or  4 
years  past,  and  had  an  account  with  me;  I 
don't  know  what  years.  He  had  an  account 
there  prior  to  the  time  this  check  was  written. 
I  didn't  pay  him  any  money.  I  don't  reckon 
I  would  have  paid  him  anything  under  this 
name,  because  there  wasn't  none  there.  But, 
if  you  have  never  been  in  country  banks,  you 
doubtless  don't  know  what  you  have  to  contend 
with.  I  would  not  have  paid  an  overdraft  on 
Gholston;  no,  sir,  there  wasn't  any  funds  there. 

Counsel  for  the  state  offered  in  evidence 
the  check  heretofore  referred  to  in  this  rec- 
ord.— Statement  by  editor. 


J.  B.  Bnmslde,  of  Thomson,  and  McLangb- 
lin  &  Jones,  of  Greenville,  for  plaintiff  tn 
error. 

C.  F.  McLaughlin,  Sol.  Gen.,  of  Columbus, 
for  the  State. 

BLOODWORTH,  J.    Judgment  afftrmed. 
BROYLES,  C.  J.,  and  LUKE;  J^  concur. 


(25  Oa.  App.  612) 

H0LDERNE8S  V.  HUTCHE80N   MFG.  CO. 

(No.  11202.) 

(Court  of  Appeals  of  Ckor^ia,  Division  No.  2. 

Aug.  18,  1920.) 

(ByUaluMlty  the  Court.) 

1.  Salsa  «s»89,  119— Buyer  May  reaoiad  for 
defloloncy  In  quaitity;  ooaduet  of  bayer  aid 
seller  held  a  mutual  waiver  of  origlual  tonaa 
of  oontraoL 

Where  a  contract  of  purchase  and  sale  is 
entire,  the  buyer  may  promptly  rescind  for  a 
deficiency  in  the  quantity  of  the  commodity  de- 
livered; but  where,  on  reporting  a  deficiency, 
he  does  not  elect  to  rescind,  but,  on  the  con- 
trary, retains  the  goods  and  renders  an  ac- 
count, setting  forth  the  quantity  claimed  to 
be  actually  received,  together  with  a  statement 
of  the  payments  theretofore  made  thereon  at 
the  contract  price,  and  the  balance  due  in  ac- 
cordance with  the  alleged  deficiency,  if  the 
seller  retains  such  payments  under  such  notice, 
even  though  protesting  against  the  reported 
shortage,  such  conduct  on  the  part  of  the  pur- 
chaser and  the  seller  amounts  to  a  mutual 
waiver  of  the  original  terms,  to  the  extent  of 
rendering  binding  and  unconditional  the  sale  of 
the  undisputed  items. 

2.  Sales  ^=3»89  — Trial  ^3»I9I  (3) —  Intent  ef 
partisa  as  to  terms  of  sale  bald  properly 
submitted  to  Jury;  assuming  fast  as  to  whloh 
evideuot  was  ooaliiotino  erroneous. 

Where  it  appeared  and  was  admitted  that 
the  purchaser  proved  to  have  been  in  error 
as  to  the  shortage  thus  daimed  and  reported 
by  him,  and  the  Judge  properly  submitted  to  the 
jury  the  issue  between  the  parties  as  to  wheth- 
er at  the  time  of  such  erroneous  report  the  re- 
maining portion  of  the  goods  included  by  the 
terms  of  the  original  sale  were  withheld  (as 
contended  by  the  seller),  or  whether  it  re- 
mained the  intention  of  the  parties  that  the 
sale  should  include  the  actual  and  entire  list 
of  commodities,  subject  only  to  an  adjustment 
of  the  dispute  as  to  the  quantity  received  and 
owed  for,  the  seller  denying  that  he  had  ac- 
cepted payment  for  the  disputed  items,  and 
the  purchaser  contending  that  he  had,  it  was 
error  for  the  judge  to  charge  the  jury,  in  sub- 
stance, that  before  the  plaintiiC  in  trover  (who 
was  the  seller)  oould  recover  he  must  show 
that  he  had  restored  or  offered  to  restore  the 
amounts  thus  received  and  accepted  by  him  In 
payment  on  undisputed  items  of  the  sale. 
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3.  Appeal  and  error  ^s»l058(l)  —  Erroneoot 
exoiueion  of  evidence  cured  by  tttbeequent 
admleeion. 

The  error  in  rejecting  testimony,  as  com- 
plained of  in  the  second  ground  of  the  amend- 
ment to  the  motion  for  a  new  trial,  was  cured 
by  the  subsequent  admission  of  the  same  evi- 
dence. 

4.  Sales  ^=s>3l6(l)— No  action  for  cotton  stor- 
ed with  defendant  with  right  to  consume  It 
in  Its  mill. 

The  assignment  of  error  made  by  ground 
17  of  the  motion  for  new  trial  is  without  mer- 
it, since  there  was  a  disputed  issue  as  to 
whether  or  not  the  holder  had  stored  the  cot- 
ton with  the  defendant,  with  the  right  and  priv- 
ilege on  the  defendant's  part  to  work  up  and 
consume  the  same  in  its  mill  whenever  it  might 
desire,  paying  the  seller  the  market  price 
therefor  at  any  date  he  should  demand  a  set- 
tlement. If  the  cotton  was  stored  with  such 
a  privilege  on  the  defendant's  part,  an  action 
in  trover  would  not  lie  therefor  after  the  cot- 
ton had  been  actually  consumed  under  sudi 
authority. 

5.  Other  gnivnds. 

The  remaining  grounds  of  the  motion  for 
a  new  trial  are  based  on  matters  not  likely 
to  arise  on  another  trial,  and  therefore  are  not 
dealt  with. 

Error  from  Olty  Goart  of  CarroUton ;  Jaa. 
Beall,  Judga 

Trover  by  S.  Holdemess  against  the  Hutch- 
eson  Manufacturing  Company.  Judgment 
for  defendant,  and  plaintiff  brings  elror. 
Reversed. 

S.  Holdemess,  Willis  Smith,  and  Buford 
Boykin,  all  of  CarroUton,  and  Watklns,  Rus- 
sell &  AsbiU,  of  Atlanta,  for  plaintiff  in  er- 
ror. 

Lloyd  Thomas,  of  Tallapoosa,  and  C.  B. 
Roop,  of  OarroUton,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  SMITH,  JJ^  concur. 


(26  Ga.  App.  ei3) 

SEABROOK   COAL   CO.   v.   MOORE. 
(No.  11255.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  18,  1920.) 

(Sylldbus  hy  the  Court,) 

I.  Sales  ^s>4l8(2)  —  Damage  for  seller's 
breach  Is  differenoe  between  oontraot  prloe 
and  market  price  at  time  and  place  of  de- 
livery. 

"In  a  purchaser's  suit  for  damages  because 
of  failure  of  the  seller  to  deliver  the  goods 
contracted  for  in  accordance  with  the  terms  of 
the  contract  of  sale,  generally  the  measure  of 
damages  is  the  difference  between  the  contract 


price  and  the  market  price  at  the  time  and 
place  of  delivery."  Truitt  v.  Rust  &  Shelbume 
Sales  Co.,  25  Oa.  App.  — ,  102  S.  E.  645,  and 
citations. 

2.  Contnaots  «s»IO(l),  212(2)— Sales  €=»8l 
(5).Contraet  leaving  details  of  performanoo 
to  one  party  Is  not  unilateral;  law  presumes 
that  reasonable  time  for  performance  was 
contemplated;  buyer  of  goods  "as  ordered" 
most  direct  shipment  within  a  reasonable 
time. 

A  contract  of  which  the  obligations  are 
mutually  binding  upon  the  parties  thereto  is 
not  rendered  unilateral  merely  because  mat- 
ters concerning  the  details  of  performance  are 
left  to  the  option  of  one  of  the  contractors. 
Where  no  time  for  the  performance  of  a  con- 
tract is  specified,  the  law  will  presume  that  a 
reasonable  time  was  contemplated;  and  where 
by  the  terms  of  a  contract  of  purchase  and 
sale  the  commodity  was  to  be  shipped  "as 
ordered,"  it  was  incumbent  upon  the  purchaser 
to  direct  shipment  within  a  reasonable  time. 
13  Corpus  Juris,  270,  271;  Maddox  v.  Wagner, 
111  Ga.  146,  148,  86  S.  E.  609.  Applying  these 
principles  of  law,  the  petition  was  not  subject 
to  general  demurrer. 

3.  Appeal  and  error  ^s»l056( I)— Exclusion  of 
evidence  was  barmfess,  where  made  Imma- 
terial by  opposing  party. 

Although  the  plaintiff  amended  his  petition 
by  alleging  that,  under  the  terms  of  the  con- 
tract, it  was  understood  and  agreed  that  the 
coal  was  to  be  ordered  out  for  use  during  the 
winter  season,  liie  exclusion  of  the  testimony 
offered  by  the  defendant  for  the  purpose  of 
showing  the  meaning  of  "winter  season"  in 
the  coal  business  was  necessarily  harmless, 
since  the  ordering  out  of  the  coal  testified  to 
and  relied  upon  by  plaintiff  was  within  the 
period  covered  by  the  rejected  testimony. 

4.  Contracts  «s»3l3(2)— Effect  of  anticipatory 
breach  stated. 

"An  absolute  refusal  by  one  party  to  per- 
form an  executory  contract  containing  mutual 
obligations,  prior  to  the  date  or  dates  fixed 
for  performance,  if  such  repudiation  goes  to 
the  whole  contract,  amounts  to  a  tender  of 
a  breach  of  the  contract;  and  if  accepted  as 
such  by  the  opposite  party  to  the  contract,  it 
constitutes  an  anticipatory  breach,  and  the  in- 
jured party  may  at  his  election  at  once  sue 
and  recover  his  entire  damages.  The  opposite 
party  is  not  required  to  accept  a  tender  of 
a  breach  of  the  contract,  but  he  may  elect 
to  keep  the  contract  in  force  for  the  purpose 
for  which  it  was  made;  and  in  such  case  his 
own  obligation,  as  well  as  that  of  the  other 
party,  will  continue  until  the  time  for  perform- 
ance, as  fixed  by  the  contract."  Phosphate 
Mining  Go.  v.  Atlanta  Oil  &  Fertilizer  Ck>., 
20  Oa.  App.  660,  03  S.  E.  632  (1).  The  plain- 
tiff does  not,  under  the  pleadings  as  amended 
without  objection,  rely  upon  the  alleged  an- 
ticipatory breach  in  October,  as  set  forth  by 
the  stricken  allegations  of  the  original  peti- 
tion, but,  under  his  amended  pleading,  relies 
upon  the  subsequent  November  breach  of  the 
contract.  The  evidence  sustains  the  verdict 
upon  the  plaintiff's  amended  contention  to  the 
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effect^  that  the  coal  was  ordered  ont  early  In 
November  and  that  the  defendant  at  that  tiiae 
failed  and  refnsed  to  comply  with  hie  contract 
It  also  austains  the  verdict  by  furnishing  auffi* 
cient  data  by  which  the  damages  could  be  ar- 
rived at. 

Error  from  Superior  Court,  Pulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  O.  W.  Moore  against  the  Sea- 
brook  Coal  Company.  Judgment  for  plain- 
tiff, and  defaidant  brings  error.    Affirmed. 

Little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, for  plaintiff  in  error. 

Bdgar  Watkins  and  Frank  Harwell,  both  of 
Atlanta,  and  W.  I.  Hobbs,  of  Gainesville,  for 
defendant  in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH;  JJ.,  concur. 


(2B  Oa.  App.  468) 

8TEVERS0N  V.  BANCROFT.     (No.   11503.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(Syllabus  ly  the  OourU) 

Sales  4s»4 1 1— Petition  in  aotion  for  seiler's 
breaoli  of  oontract  lield  to  stale  a  cause  of 
notion. 

The  petition  as  amended  set  out  a  cause  of 
action,  and  the  court  did  not  err  in  OTemilinff 
the  general  demurrer  Interposed. 

Srror  from  City  Court  of  Atlanta;  H.  II. 
Beid,  Judge. 

Action  by  G.  R.  Bancroft  against  J.  II. 
Steverson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

The  i)etition  of  the  Bancroft  Lumber  Com- 
pany, as  amended,  alleges: 

That  after  the  order  for  lumber  described 
In  the  original  petition  was  forwarded  to  the 
defendant,  plaintiff  received  from  defendant 
a  letter,  dated  May  31,  1919,  whidi  is  as  fol- 
lows: 

"I  am  in  receipt  of  yonr  letter  of  the  80th 
inst.  On  account  of  a  wreck  that  we  have  had 
on  our  railroad,  your  order  for  B  and  better 
flooring  will  necessarily  be  delayed  indefinitely. 
I  am  sorry  of  this,  but  I  am  helpless  about 
shipping  it  until  we  get  this  going  again." 

On  June  20,  1919,  plaintiff  wrote  defend- 
ant a  letter,  a  copy  of  which  is  hereto  at- 
Uched,  marked  ''Exhibit  A.''  That  thereaft- 
er plaintiff  received  from  defendant  another 
letter  dated  June  28,  1919,  wlilch  is  as  fol- 
lows: 

"I  am  In  receipt  of  yours  of  the  26tb  inst 
In  re  1  car  B  and  better  4-in.  flooring  covered 
by  your  order  1032.    A*  we  have  written  you 


several  times;  the  delay  on  this  shipment  was 
caused  on  acoount  of  so  much  trouble  on  Dixie 
Railroad,  the  road  this  would  have  to  be 
shipped  over,  but  feel  safe  in  advising  yon 
now  that  this  flooring  will  go  forward  next 
week.  Trusting  this  will  not  inconvenience  you 
to  any  great  extent." 

That  plaintifTs  order  bore  tlie  number 
1032,  and  that  the  two  letters  above  set 
forth  show  and  eonstltnle  a  complete  and  un- 
qualified acceptance  of  plaintifTs  order.  That 
the  time  intervening  between  Jtme  26,  1919, 
and  September  17,  1919,  is  a  reasonable  time 
within  which  to  comply  with  said  contract, 
but  that  said  defendant  failed  and  refused  to 
ship  said  lumber  within  said  time,  and  by 
failing  to  ship  within  the  time  aforesaid 
such  failure  constitutes  a  breach  of  the  con- 
tract That  said  contract  calls  for  one  car 
of  B  and  better  flooring  at.  the  price  of  ^SSJiO 
per  Bf.  That  there  is  a  universal  usage  and 
custom  among  those  engaged  in  tbe  lumber 
business  to  the  effect  that  when  a  "car  of 
flooring^  is  sold  or  purchased  and  the  num- 
ber of.  feet  is  not  specified,  the  trade  mean- 
ing of  "one  car  flooring"  la  an  average  car  of 
20,000  feet,  and  according  to  the  same  mage 
and  custom  the  letter  ''B"  is  used  to  repre- 
sent and  specify  a  particular  grade  of  floor- 
ing, which  was  well  known  to  defendant  and 
all  dealers  in  lumber,  and  that  the  abbrevia- 
tion "Bet**  and  the  letter  "M,**  accordtnir  to 
said  usage  and  custom,  stand  for  the  words 
"better**  and  "thousand**  respectively.  That 
the  usage  and  custom  above  referred  to  was 
and  is  well  known  to  defendant,  that  plain- 
tiff and  defendant  contracted  with  reference 
to  it,  and  that  it  became  by  implication  of 
law  a  part  of  the  contract  sued  on  tn  this 


Exhibit  A. 

"June  26,  1919. 

"Mr.  J.  M.  Steverson,  Birmingham,  Ala.— 
Dear  Sir:  Belative  to  our  order  1  car  4"  B  ft 
Bet  Fig.,  beg  to  say  that  we  have  written  you 
several  times  about  thie  car  of  material,  but  it 
doesn^  seem  to  get  any  results.  Now,  we  must 
have  something  definite,  and  if  you  want  us  to 
go  in  the  market  and  buy  this  car  of  stock 
for  your  account,  please  advise  us,  as  our  cus- 
tomer is  threatening  to  do  likewise,  therefore, 
something  mast  be  done  about  this. 

"Trusting  that  you  will  let  us  have  some- 
thing definite  by  return  mail,  we  beg  to  remain, 
"Very  truly  yours, 

"Bancroft  Lumber  Co.** 

--Statement  by  editor. 

A.  A.  ft  E.  I/.  Meyer,  of  Atlanta,  for  plain- 
tiff in  error. 

Napier,  Wright  ft  Wood,  of  Atlanta,  for  de- 
fendant in  error. 

.BROTLES,  O.  X    Judgment  afBrmed. 

LUKE  and  BIX>OD  WORTH,  J  J.,  ooncvr. 
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sessioti  of  the  Undondw-a  bond  for  title 
made  by  tbe  Gbeifokee  Manafiicturlng  C$om- 
pany,  a  copy  of  whidi  bond  was  attached  to 
the  petition,  and  which  bound  the  obligor  to 
ezecnte  good  and  sufficient  title  in  fee  simple 
to  the  aboTe-described  land.  Plaintiff  has 
fully  complied  .with  the  conditions  of  the 
bond  for  title,  and  has  fully  paid  the  pur- 
chase price  as  stipulated  therein.  M.  L.  Bag- 
ley  is  claiming  tiUe  to  the  lot  of  land  in  con- 
troYersy,  under  an  alleged  deed  from  the 
Cherokee  Manufacturing  Company,  executed 
subsequently  to  plaintiff's  bond  for  title. 
The  claim  of  Bagley  is  adverse  to  that  of 
plaintiff,  and  is  a  cloud  upon  his  title.  The 
taking  of  the  deed  by  him  from  the  Cherokee 
Manufacturing  Company  was  and  is  with  full 
knowledge  of  plaintifTs  title  and  possession 
of  the  land.  The  prayer  is  that  the  deed  held 
by  Bagley,  be  brought  into  court  and  cancel- 
ed, and  that  the  Cherokee  Manufacturing 
Company  be  required  to  execute  to  plaintiff 
a  deed  to  the  land  in  accordance  with  the 
terms  and  conditions  of  its  bond  for  title  to 
the  plaintiff ;  also  for  general  relief. 

The  defendants  answered,  and  among  other 
things  arerred  that  M.  L.  Bagley  has  title  to 
the  land  in  controversy  and  is  entitled  to 
remain  in  possession  thereof ;  that  the  plain- 
tiff is  not  entitled  to  the  relief  prayed  for, 
ai)d  is  not'  entitled  to  recoYer  the  land  or  any 
interest  therein;  that  it  appears  from  the 
face  of  the  petition  that  the  plaintiff's  cau^e 
of  action  originated  many  years  ago,  and  his 
laches  in  failing  and  neglecting  to  assert  his 
rights,  if  such  he  had,  in  equity  and  good 
conscience,  will  prevent  him  from  asserting 
his  alleged  cause;  that,  if  he  ever  had  any 
dealings  v^th  reference  to  the*  lot  of  land 
with  the  Cherokee  Manufacturing  Company, 
they  were  necessarily  had  with  Hobart  Bab- 
cock,  D.  K.  McCamy,  or  Sherry  McAnley, 
the  managers  of  that  company  in  the  order 
named ;  that  Babcock  has  been  dead  for  up- 
wards of  20  years,  McCamy  for  15  or  20 
years,  and  McAnley  for  8  or  lO  years,  and 
they  having  been  in  possession,  and  having 
had  knowledge  of  any  transactions  with 
plaintiff,  and  now  being  dead,  and  plaintiff 
having  delayed  and  neglected  to  assert  any 
claim  he  may  have  had  as  to  the  Iqt  of  land, 
his  long  detay  rendering  the  ascertainment 
of  the  truth  difficult,  it  would  now  be  in- 
equitable, illegal,  and  unjust  at  this  late  day 
for  him  to  attempt  to  assert  his  pretended 
claim  and  cancel  the  deed. 

When  the  case  came  on.  to  be  heard  on 
August  11,  1010,  the  defendants  made  a  mo- 
tion to  dtaolss  the  action,  upon  the  following 
ground :  Because  upon  the  face  of  the  I^ti- 
tion  the  cause  of  action  is  barred  by  the  stat- 
ute of  limitations.  The  alleged  bond  for  title, 
attached  to  and  made  a  part  of  the  petition, 
since  March   19,  1808.     He  went  into  pos-Jis  dated  March  19,  1898.     It  is  an  instru- 
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ELROD  V.  BAGLEY  et  ai.     (No.  1699.) 

(Supreme  Court  of  Qeorgia.    Aug.  14,  1920.) 

(ByUabw  by  ihe  Court.) 

1.  Exceptions,  bill  of  <a=>4l(5)  —  Recess  of 
oonrt  does  not  limit  the  60  days  wtthin  whleh 
bill  may  be  tendered. 

Where  a  Judgment  was  rendered  on  Augast 
11,  1919,  and  on  Angust  14th  the  court  took  a 
Recess  to  January  17,  1920,  the  plaintiff  in  er- 
ror bad  60  days  from  the  rendition  of  the  judg- 
ment within  which  to  present  the  bill  of  ex- 
ceptions; and  consequently,  where  the  bill  of 
exceptions  was  tendered  on  October  6,  1019, 
such  bill  of  exceptions  will  not  be  dismissed  for 
tbe  reason  that  it  was  not  tendered  in  time. 

2.  Appeal  and  error  <s=»528 (I)— Approved  brief 
of  the  evidence  need  not  be  embodied  la  bill 
of  exoeptions. 

A  brief  of  the  evidence  filed  and  approved 
according  to  law'  is  a  part  of  the  record,  and 
need  not,  except  by  reference  thereto,  be  em- 
bodied in  the  bill  of  exceptions. 

3.  Speotflo  performanee  «3»II4(I)  —  Petition 
held  not  to  entitle  plaintiff  to  speolllo  per- 
formance of  bond  for  title. 

Under  the  allegations  of  the  petition  the 
court  did  not  err  in  dismissing,  on  motion,  so 
much  of  the  petition  as  prayed  for  specific  per- 
formance of  the  bond  for  titl^. 

4^  Adverse  possession  «=»II5(1)  —  improper 
order  of  nonsuit 
The  court  erred  in  granting  a  nonsuit  as  to 
so  much  of  the  case  remaining  as  pirayed  for 
cancellation  of  a  certain  deed. 

(Additional  Sifilabus  ly  Bditorial  Btalf.) 

6.  Adverse  possession  ^=^72— Bond  for  title  is 
admissible  as  oolpr  of  title. 
A  bond  fov  title  is  admissible  in  evidence  as 
color  of  title,  and  may  be  made  the  basis  of 
prescription  against  any  person  other  than  the 
obligor  in  the  bond. 

Error  from  Superior  Court,  Murray  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Action  by  D.  M.  Blrod  against  the  Chero- 
kee Manufacturing  Company  and  M.  L.  Bag- 
ley.  Judgment  of  nonsuit,  and  plaintiff 
brings  error.  Affirmed  in  part,  and  reversed 
in  part. 

D.  M.  Elrod  filed  his  petition  against  the 
Cherokee  Manufacturing  Ck)mpany  and  M.  L. 
Bagley,  praying  for  specific  performance  of 
a  bond  for  title  and  for  cancellation  of  a 
deed  alleged  to  be  held  hy  Bagley  from  the 
Cherokee  Manufacturing  Company,  and  for 
other  purposes,  alleging  substantially  as  fol- 
lows: 

The  plaintiff  is  the  owner  of  lot  of  land  No. 
1^  in  the  eighth  district  and  third  section  of 
Murray  county,  and  has  been  in  open,  notori- 
ous,  and  adverpe  possession   of   the  ^ame 
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ment  executed  under  seal.  The  petition  was 
filed  in  the  clerk's  office  July  11,  19ia  In 
the  bond  for  title  it  is  stated  that  the  plain- 
tiff executed  a  promissory  note  for  the  sum 
of  $100,  due  90  days  after  date.  More  than 
20  years  intervened  from  the  dates  of  the 
bond  for  title  and  of  the  maturity  of  the  note 
to  the  date  of  filing  the  petition.  From  the 
allegations  of  the  petition  the  action  could 
have  been  brought  more  than  20  years  ago, 
and  by  reason  of  his  laches  in  failing  and 
neglecting  to  assert  his  alleged  right  the 
plaintiff  will  be  prevented  now  from  prosecut- 
ing his  alleged  cause  of  action,  no  reason 
existing  why  he  could  not  sooner  have 
brought  suit  in  equity,  and  in  good  conscience 
he  ought  not  now  to  be  permitted  to  prose- 
cute it. 

The  motion  to  dismiss  was  sustained  in  so 
far  as  the  petition  prayed  for  specific  per- 
formance of  the  contract  evidenced  by  the 
bond  for  title,  and  was  overruled  in  so  far  as 
the  petition  prayed  for  cancellation  of  deed 
to  Bagley.  The  case  went  to  trial  before  a 
jury,  and  at  the  close  of  the  plaintiff's  evi- 
dence the  court  ordered  a  nonsuit  The 
plaintiff  excepted,  assigning  errors  upon  each 
of  the  two  rulings  Just  stated. 

H.  H.  Anderson,  of  Chatsworth,  and  A«  W. 
nte,  of  CartersvUle,  for  plaintiff  in  error. 

Maddox,  McOamy  &  Shumate  and  W.  O. 
Martin,  all  of  Dalton,  and  G.  N.  King,  of 
Chatsworth,  for  defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above ) . 
[1]  1.  On  the  submission  of  the  case  in  this 
court  a  motion  was  made  to  dismiss  the  writ 
of  error.  One  ground  of  the  motion  was  be- 
cause the  bill  of  exceptions  was  not  tendered 
to  the  Judge  within  30  days  from  the  decision 
complained  of.  It  appears  from  a  certificate 
of  the  clerk  that  th^  superior  court  of  Mur- 
ray county  took  a  recess  on  August  11,  1919, 
to  January  17,  1920.  The  Judgment  in  the 
case  was  rendered  on  August  11, 1919.  "Tak- 
ing a  recess  is  not  the  equivalent  of  an  ad- 
journment" Hines  V.  McLellan,  117  Ga.  845, 
45  S.  B.  279(3).  The  plaintiff  had  00  days 
from  the  date  of  the  decision  within  which 
to  present  the  bill  of  exceptions  (Civil  Code, 
§  6152),  and  the  same  was  in  time  when  ten- 
dered on  October  6, 1919 ;  and  the  trial  Judge 
certifies  that  the  bill  of  exceptions  is  true. 
Therefore  this  ground  of  the  motion  Is  with- 
out merit. 

[2]  2.  Another  ground  of  the  motion  to 
dismiss  is  because: 

"It  is  not  alleged  in  the  bill  of  exceptions 
that  the  brief  of  evidence  was  prepared,  ap- 
proved by  the  court,  and  filed  in  the  office  of 
the  clerk  as  provided  by  law.' 
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The  brief  of  evidence  is  specified  in  the 
bill  of  exceptions  as  a  imrt  of  the  record 
which  is  material  to  a  dear  understanding  of 


the  errors  complained  of,  and  the  certifieate 
of  the  Judge  directs  that  such  portions  of  the 
record  as  are  specified  be  transmitted  to  this 
court  At  the  conclusion  of  the  brief  the 
following  order,  signed  by  the  Judge,  ap- 
pears: 

"The  within  brief  of  evidence  in  the  case 
therein  stated  is  approved  as  true  and  correct 
and  ordered  filed  as  a  part  of  the  record.  This 
October  11,  1919." 

Civil  Code,  f  6160,  declares: 

"The  brief  of  evidence,  on  motion  for  new 
trial,  filed  and  approved  accordmg  to  law,  is 
a  part  of  the  record,  and  need  not,  except  by 
reference  thereto,  be  embodied  in  the  bill  of 
exceptions."  / 

See  Searcy  v.  Tillman,  75  Ga.  604. 

This  ground  of  the  motion  to  dismiss  is 
also  without  merit 

[8]  8.  It  appears  from  the  statement  of 
facts  that  the  plaintiff  bought  the  land  in 
controversy  on  March  19,  1898^  giving  his 
promissory  note,  payable  90  dasrs  from  that 
date,  and  received  from  the  Cherokee  Manu- 
facturing Company  a  bond  of  the  same  date, 
to  convey  good  and  sufficient  titie  in  fee  sim- 
ple to  the  land  when  the  puvchase  price 
should  be  paid.  The  present  suit  was  filed 
July  11,  1918.  The  court,  on  motion,  struck 
so  much  of  the  petition  as  prayed  for  spedflc 
performance  of  the  contract  to  execute  title 
to  the  land,  as  evidenced  by  the  bond  for 
titie,  and' overruled  the  motion  to  dismiss  in 
so  far  as  it  sought  cancellation  of  the  deed 
from  the  Cherokee  Manufacturing  Company 
to  Bagley.  The  petition  does  not  allege 
specifically  when  the  note  was  paid.  It  was 
due  June  19,  1898.  The  petition  alleged  that 
the  plaintiff  had  complied  with  the  conditions 
of  the  bond  for  titie,  and  had  "fully  paid  the 
purchase  price  as  therein  stipulated.**  The 
cause  of  action  for  breach  of  the  bond  ac- 
crued at  the  date  of  the  breach.  Civil  Code, 
§  4359.  The  bond  was  dated  March  19,  1898. 
The  present  suit  was  filed  July  11, 1918,  more 
than  20  years  from  the  maturity  of  the  note 
on  June  19,  1898.  It  being  more  than  20' 
years  from  the  accrual  of  the  cause  of  ac- 
tion, as  appears  from  the  petition,  the  plain- 
tiff was  barred  of  recovery,  and  the  court 
did  not  err,  on  motion,  in  dismissing  so  much 
of  the  petition  as  prayed  for  specific  per- 
formance of  the  bond  for  titie.  See  Civil 
Code,  f  4359. 

[4,  5]  4.  On  the  other  branch  of  the  case, 
which  was  not  dismissed,  as  to  the  cancella- 
tion of  the  deed,  the  evidence  of  the  plaintiff 
tended  to  show  that  he  had  a  good  prescript 
tive  title  to  the  land  in  controversy,  and  this 
evidence  should  have  been  submitted  to  the 
Jury.  According  to  the  evidence  in  the 
record,  the  plaintiff  has  held  this  land  under 
the  bond  for  title  sin^e  its  executiofi  in  1898, 
with  the  purchase  price  paid  about  a  year 
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later.  It  has  been  held  that  a  bond  for  title 
is  admissible  in  eTidence  as  color  of  title, 
and  may  be  made  the  basis  of  a  prescription 
against  any  i>erson  other  than  the  obligor  in 
the  bond.  See,  Street  v.  CJollier,  118  Ga.  470, 
479,  46  S.  B.  294,  and  cases  dted;  Bnrdell 
V.  Blain,  66  Ga.  169;  Jones  y.  Coates,  145 
Ga.  897,  89  S.  E.  834.  The  bond  for  title  was 
in  evidence.  The  testimony  of  the  plaintiff 
was  that,  "when  I  bought  it,  I  went  into  pos- 
session; the  very  day  I  bonght  it."  It  can- 
not be  said  that  this  testimony  showed  a 
mere  possession  for  the  purpose  of  cutting 
timber,  as  insisted,  which  this  court  has  held 
would  not  be  a  basis  for  prescription  (Dur- 
ham y.  Holeman,  80  Ga.  619),  because,  as 
already  Indicated,  the  plaintiff  testified  that 
he  went  into  possession  of  the  land  on  the 
day  that  he  purchased  it.  It  was  under  a 
contract  of  purchase  and  sale,  and  not  mere 
possession  for  the  purpose  of  cutting  timber. 
In  the  absence  of  a  demurrer  to  this  eyl- 
dence,  or  timely  objection  thereto,  it  cannot 
be  held  that  this  is  a  mere  conclusion  of  the 
witness.  It  is  a  statement  of  fact  that  the 
plaintiff  went  Into  possession  of  the  land  in 
controyersy  at  a  certain  time  under  the  con- 
tract or  purchase  and  sale.  Another  witness 
for  the  plaintiff  (M.  h,  Elrod)  also  testified 
as  follows : 

"Q.  Wh^n  was  Mr.  Elrod  to  pay  the  other 
$100  to  the  Cherokee  Company?  A.  He  was 
to  moye  over  there  and  saw  timber,  and  he 
moved  bis  miU  over  there,  and  I  think  they 
cat  altogether  somewhere  toward  00,000— there 
was  more  than  enough  hauled  to  pay  the  com- 
pany. Jim  Elrod' 8  mill  was  carried  over  there. 
They  cat  the  timber.  The  timber  was  hauled 
to  the  i^ilroad.  Everybody  aroand  there  haul- 
ed. Marion  bad  it  hauled.  To  pay  that  $100, 
I  don't  know  whether  or  not  it  was  in  fact  paid. 

"Q.  Did  you  ever  hear  Mr.  McCamy  say 
whether  or  not  it  had  been  paid?  A.  Yes,  I 
heard  him— me  and  Marion  went  in  there,  and 
he  was  wanting  to  get  the  lumber  ran  up,  and 
he  told  me  he  would  ran  it  ap  one  of  these  days. 
'Ve  checked  this  lumber  up,  and  he  had  a  plenty 
of  lumber  to  pay  it.  It  had  already  been  paid 
off;  yes,  sir.  Mr.  McCamy  didn't  want  any 
more  lumber  off  of  that  place.  There  was  a 
paper  signed.  They  called  it  a  bond  for  title 
for  that  land.  Mr.  Darham  was  to  have  pay 
as  soon  as  he  could  get  the  mlU  over  there 
and  saw  timber  enough.  It  loot  a  year  or  mare 
before  he  got  the  mill  over  and  the  timber  raid- 
ed and  hauled  to  them,  [Italics  ours.]  Marion 
went  over  there  to  get  the  deed.  I  was  over 
there,  and  he  was  hauling  lumber.  The  deed 
was  not  made  at  that  time.  The  lumber  wasn't 
all  hauled.  I  don't  recollect  how  much  was 
hauled.  He  said  he  thought  there  was  enough 
to  pay,  but  he  had  rather  wait  until  he  got  it 
all  in  before  he  would  run  it  up.  When  we  qait 
hauling,  wasn't  anything  said  about  being 
enough  hauled  to  pay  the  debt.  After  that,  I 
suppose,  we  hauled  a  stack.  There  wot  enough 
hauled  to  pay  the  $100,  yee  eir,  [Italics  ours.] 
There  was  enough  sawed,  this  $100  to  the  Cber- 
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okee,  and  he  said  there  would  be  $40  or  $50 
left  It  was  all  sawed,  but  hadn't  been  hauled. 
I  am  sure  Marion  hauled  all  that  over  there.  I 
helped  haul  it." 

There  is  other  evidence  of  similar  import. 
It  seems,  therefore,  that  the  plaintiff  went 
into  possession  of  the  land  in  controversy  in 
March,  1898^  under  a  bond  for  title,  that  he 
paid  the  purchase  price  of  the  land  about  a 
year  after  the  bond  for  title  was  dated 
and  executed,  and  has  regularly  paid  the 
taxes  on  it  since  that  time,  and  as  against 
a  third  person,  who  claims  the  land  under  a 
subsequent  deed  from  the  same  grantor,  with 
knowledge  of  plaintifTs  title,  we  do  not  think 
it  can  be  said  that  the  plaintiff  has  failed 
to  make  out  such  a  case  for  the  cancellation 
of  the  deed  as  that  the  jury  should  not  have 
been  allowed  to  pass  ux>on  the  evidence.  The 
evidence  should  have  been  submitted  to  the 
jury  under  proper  instructions. 

Judgment  affirmed  in  part,  and  reversed  In 
part 

All  the  Justices  concur. 


(150  Ga.  347) 

PRiNTUP  et  al.  v.  ADKIN8.    (No.  2084.) 
(Supreme  Court  of  Georgia.    Aug.  16,  1020.) 

(Syllabus  by  the  Court) 

1.  Constitutional  law  ^=s>68(l)— No  interfer- 
ence to  protect  purely  political  right. 

Elections  belong  to  the  political  branch  of 
the  government,  and  courts  of  equity  will  not 
interfere  to  protect  a  purely  political  right. 
Harris  v.  Sheffield,  128  Ga.  290,  303,  57  S.  E. 
305;  Walls  v.  Bnmdidge,  Ann.  Cas.  1915G,  980, 
note,  and  authorities  dted  (109  Ark.  250,  100 
S.  W.  230) ;  Dallas  v.  Dallas  Consolidated  Elec- 
tric Street  R.  Co.,  105  Tex.  337,  148  S.  W. 
292.  The  present  case  falls  within  the  general 
rule  above  announced. 

2.  Eleotlons  <s=»  154 (3) ^Petition  held  to  show 
Injunction  sought  to  protect  purely  political 
right. 

Applying  the  principle  announced  above  to 
the  facts  of  this  case,  the  court  erred  in  grant- 
ing a  temporary  injunction. 

Error  from  Superior  Court,  McDuffle  Coun- 
ty;   H.  C  Hammond,  Judge. 

Action  by  A«  D.  Adkins  against  J.  R.  Prin- 
tup  and  others  for  an  injunction.  Interlocu- 
tory injunction  granted,  and  defendants 
bring  error.    Reversed. 

A.  D.  Adkins  filed  his  petition  against 
the  Democratic  executive  committee  of  Mc- 
Duffle county,  and  alleged  substantially  as 
follows:  On  April  20,  1920,  there  was  held 
in  McEhiffie  county  a  primary  election  in  ac- 
cordance with  the  statutes  as  set  out  in 
section  127  et  seq.  of  the  Political  Code  of 
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Georgia,  for  the  nomlBatton  of  connty  of*  •  ent  ^eriff  of  MeDuffie  cooQty»  and  tliat  hla 


fleers  for  tb^  connty  of  McDoffie,  Inelndlns 
sheriff.  In  tMs  election  the  plaintiff  and 
James  E.  Harrison  were  tbe  only  candidates 
for  the  position  of  sheriff.  As  a  result  of 
the  election,  as  shown  by  the  consolidated  re- 
turns, it  appears  that  plaintiff  received  555 
votes  and  his  opponent  Harrison,  received 
547  votes.  On  April  21,  1920,  the  Demo- 
cratic executive  committee  for  the  oounty  of 
MeDuffie  consolidated  the  returns  of  the 
primary  election,  and  plaintiff  was  declared 
the  nominee.  A  resolution  was  adopted»  pro- 
viding that  the  ballots  cast  in  said  election 
be  recounted.  .  Plaintiff  protested  against 
the  recounting  of  the  ballots  on  the  ground 
that  such  procedure  was  in  violation  of  the 
law  in  such  cases  provided,  unless  each  bal- 
lot was  specified  that  was  alleged  to  be  im- 
properly counted.  The  executive  committee, 
while  consolidating  the  returns  as  •  afore- 
said,, ajso  provided  for  a  notice  of  contest, 
giving  to  the  contestant  the  privilege  of  fil* 
ing  his  contest  by  April  24,  which  contest 
was  to  be  heard  by  the  executive  committee 
on  April  30  and  was  to  determine  such  mode 
of  procedure  as  might  be  necessary.  On 
April  24,  1020,  plaintiff  received  a  notice 
from  the  secretary  of  the  executlye  com- 
mittee of  the  fiHng  of  the  notice  of  contest 
by  his  opponent^  Harrison,  which  notice  was 
accompanied  by  a  copy  of  the  petition  of  the 
contestant  The  petition  alleged,  among 
other  things,  that  it— 

**i9  filed  for  recount  in  the  nature  of  a  contest, 
and  requests  the  committee  to  recount  all  the 
ballots  in  all  the  precincts  of  slud  county  for 
the  office  of  sheriff,  and  to  conduct  such  count 
according  to  such  rules  and  regulations  as 
the  committee  may  prescribe.** 

Plaintiff  is  advised  and  believes  that  the 
executive  committee  Intends  to  open  the  bal- 
lot boxes  used  in  said  election  in  violation 
of  se<;tion  137  of  the  Political  Code  of  Geor- 
gia. The  petition  of  the  contestant,  Harri- 
son, does  not  specify  what  ballots  are  alleg- 
ed to  have  been  iU^ally  counted  for  his  op- 
ponent»  and  does  not  put  plaintiff  upon  no- 
tice as  to  what  ballots  are  in  controversy — 
the  law  limiting  the  contestant  to  only  such 
ballots  as  he  can  specify  under  the  terms 
provided  in  the  statute.  Plaintiff  alleges 
that  the  primary  election  was  conducted  un- 
der the  law  providing  for  primary  elections 
in  the  state,  as  set  forth  in  section  127  et  seq., 
and  that  no  contest  can  be  conducted,  ex- 
cept as  provided  for  in  the  statuta  The  pe- 
tition for  contest  sets  forth  no  ground  upon 
which  a  contest  can  be  predicated;  it  being 
too  vague  and  indefinite  to  put  plaintiff  on 
notice  of  the  contentions  of  the  contestant, 
or  to  constitute  a  valid  contest  under  the  act 
The  individual  members  of  the  executive 
committee  were  set  out  In  the  petition.  It 
was  further  alleged  that  plaintiff  is  the  pres- 


being  declared  the  nominee  of  his  party  Ib 
equivalent  to  an  election  in  said  countyt  and 
that  for  the  executkre  comupittee  to  illegally 
reverse  the  result  of  the  primary  election, 
ftiirly  and  legally  obtained)  would  be  an  ir- 
reparable injury  to  plaintiff,  for  which  he 
haa  no  adequate  remedy  at  law.  He  there- 
fore prays  that  the  Democratic  executive 
committee  of  MeDuffie  county  and  th^  suc- 
cessors in  office  be  enjoined  from  opening 
the  ballot  boxes,  or  any  of  them,  containing 
the  votes  cast  in  the  primary  election,  and 
from  recounting  any  or  all  of  the  votes  cast* 
without  complying  with  the  law  as  provided 
in  section  137  of  the  Political  Code  of  Geor- 
gia; that  the  committee  be  enjoined  from 
prescribing  any  rules  governing  the  contest, 
not  contained  in  Pol.  Code,  §  127  et  seq.; 
thai  they  and  their  successors  in  office  be 
enjoined  from  considering  the  petition  of  the 
contestant,  as  the  allegations  of  the  peti- 
tion are  not  sufficient  to  base  a  contest  there- 
on ;  and  for  general  reliel 

A  copy  of  the  petition  filed  by  the  con- 
testant HarrlJBon,  with  the  .executive!  com- 
mittee, was  attached  as  an  exhibit  That 
petition  contained,  among  other  things,  the 
allegation  that  the  contestant — 

*'has  information  which  leads  him  to  believe 
that  by  an  erroneous  count  that  more  than  5 
votes  that  were  cast  for  him  were  counted  for 
his  opponent,  and  that  if  the  votes  that  were 
cast  for  him  were  counted  for  him,  it  would 
have  been  sufficient  to  change  the  result  and 
give  petitioner  the  nomination." 

It  was  further  alleged'  that  a  number  of 
votes  were  cast  where  the  voter  failed  to 
scratch  either  petitioner's  name  or  his  op- 
ponent's, and  that  under  the  rules  the  bal- 
lots should  have  been  counted  for  neither 
plaintiff's  opponent  nor  himself;  that  some 
of  the  ballots  instead  of. having  the  name 
erased  or  scratched, 

"had  a  cross-mark  in  front  of  petitioner's  op- 
ponent's name,  and  that,  instead  of  said  ballot 
not  being  counted  for  either  petitioner's  op- 
ponent or  petitioner,  it  was  counted  for  peti- 
tioner's opponent,  and  that  there  were  enough 
ballots  so  marked  and  erroneously  counted  for 
petitioner's  opponent,  which,  if  they  had  not 
been  counted  at  all,  would  have  given  petitioner 
a  majority  of  the  votes  cast  and  would  have 
entitled  him  to  the  nomination." 

It  was  further  alleged  generally  that  there 
were  other  Irregnlarities  by  which  ballots 
which  should  not  have  been  cotmted  for  peti- 
tioner's opponent  were  counted  for  him,  and 
ballots  which  should  have  been  counted  for 
petitioner  were  not  counted  for  him,  and  there 
were  a  sufficient  number  of  ballots  so  er- 
roneously counted  as  to  have  changed  the 
result  and  give  petitioner  a  majority  of  the 
legal  votes  cast,  and  ^ould  have  entitled  him 
to^  the  nomination. 

A  demurrer  and  an  answer   were  filed. 
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wMcb  were  subflftaattftlly  tte  Mun^  altog- 
Ing,  am(mg  otber  things,  tbat  tbe  contem- 
plated action  of  the  executive  eommlttee  in 
recounting  the  ballots  cast  at  the  primary 
election  violates  no  law,  and  is  not  in  vio- 
lation of  section  137  of  the  Political  Ck)de; 
that  there  has  been  no  contest  on  the  ground 
of  illegal  votes  cast ;  that  section  137  of  the 
Code  applies  only  to  a  contest  on  the  ground 
of  Illegal  votes ;  that  the  contest  here  is  on 
the  ground  of  an  inaccurate  count  only;  that 
the  request  is  for  the  executive  committee 
to  recount  the  votes ;  that  it  is  not  necessary 
to  specify  the  votes  that  were  inaccurately 
or  improperly  counted,  and  In  the  nature  of 
the  case  it  would  be  impossible  to  do  so,  and 
therefore  section  137  of  the  Political  Code 
does  not  apply  to  a  case  Uke  the  instant 
one.  The  case  was  submitted  to  the  trial 
judge  on  the  pleadings,  there  being  no  evi" 
4ence  introduced.  He  granted  a  temporary 
Injunction,  and  the  defendants  excepted. 

P.  B.  Johnson,  J.  B.  Bumside,  and  John 
T.  West,  all  of  Thomson,  for  plaintitTs  in 
■error, 

I.  S.  Peebles,  Jr.,  and  C.  Henry  Cohen,  both 
of  Augusta,  and  B.  J.  Stevens,  of  Thomson, 
for  defendant  in  error. 

HILL,  J.  Judgment  reversed*  All  the 
Justices  concur. 


(IBO  ChL  S36) 

OR00M8  et  at.  v.  MfXON  et  al.    (No.  1719.) 
<  Supreme  Court  of  Georgia.    Aug.  14,  1920.) 

(Syllatus  hy  the  Court.) 

1.  ExecDtors  and  administrators  ^=3>t22(l)— 
Temporary  administrator  cannot  be  made  de- 
fendant In  ejectment. 

A  temporary  admiostrator  of  an  intestate 
^cannot  be  made  a  party  defendant  in  an  action 
of  ejectment. 

2.  Abatement  and  revival  ^3»73,  .77— Tempo* 
rary  administrator  cannot  be  made  a  party; 
erroneons  Judgment  against  temporary  ad« 
minlnstrator  of  oodefendant  did  not  Invalidate 
Judgment  against  other  defendant. 

Where  an  action  of  ejectment  was  brought 
4igainst  two  defendants  in  possession,  and  pend- 
ing tbe  action  one  of  them  died,  and  an  order 
was  passed  nnder talcing  to  make  the  temporary 
administrator  of  such  deceased  defendant  a 
party  defendant  to  the  suit,  the  verdict  and 
judgment  in  favor  of  the  plaintiff  for  the  prem- 
ises in  dispute,  while  not  effective  against  the 
estate  of  the  decedent  (for  the  reason  indi- 
•cated  in  the  preceding  note),  will  be  upheld  as 
against  the  other  defendant;  there  being  evi- 
•dence  to  authorize  it,  and  it  appearing  that 
such  defendant  did  not  derive  title  from  the  de- 
cedent, or  claim  under  or  through  liim,  or  that 
her  defense  to  the  action  was  in  any  wise  prei- 
ndioed  by  a  failure  to  make  the  permanent  ad* 
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ndnlstnitor  of  the  estate  of  h«r  ceidlilendant  a 
partyto  the  suit. 

Error  from  Superior  Courts  Qbich  County; 
J.  I.  SummeraU,  Judge. 

Action  in  ejectment  by  I.  G.  Mizon  and  an- 
other against  J.  J.  Grooms  and  Mrs.  Bell  P. 
Grooms,  pending  which  defendant  J.  J. 
Grooms  died,  and  A.  J.  Gibbs,  aa  temporary 
administrator,  was  in  vacation  made  a  party 
defendant.  Verdict  and  judgment  for  plain- 
tiff, motion  for  new  trial  denied,  and  defend- 
ants bring  error.  Affirmed  in  part,  and  re- 
versed in  part 

S.  C.  Townsend,  of  St  Marys,  for  plaintiffs 
in  error. 

B.  H.  Williams,  of  Brunswick,  for  defend- 
ants in  error. 

GEORGB,  J.  Tbe  plaintiffs  in  this  action 
were  Mrs.  Ida  Grooms  Mlxon  and  Cecil 
Grooms,  who  sued  as  heir«  at  law  of  J.  L. 
Grooms.  The  defendants  w^ere  J.  J.  Grooms 
and  Mrs.  Bell  P.  Grooms.  Pending  the  suit 
J;  J.  Grooms  died,  and  A.  J.  Gibbs,  as  tem- 
porary administrator  of  his  estate,  was,  in 
vacation,  made  a  party  defendant  No  ob- 
jection was  taken  to  the  order  maMng  the 
temporary  admtalstrator  a  party  defendant ; 
but  at  the  trial  term  a  motion  was  made  to 
vacate  the  order,  upon  tbe  ground  that  a 
temporary,  administrator  osnnot  be  made  a 
party  defendant  in  ejectment  The  motion 
was  overruled,  and  the  defendants  excepted 
pendente  lite.  The  jury  returned  a  verdict 
for  the  plaintifl^  for  the  premises  in  dispute. 
The  deftedants  made  a  motion  for  new  trial 
upon  the  general  grounds,  and  to  the  over- 
ruling of  this  motion  they  excepted,  assigning 
errer  also  upon '  their  exceptions  pendente 
lite. 

[1]  It  has  been  held  that  w  temporary  ad- 
ministrator may  file  an  affidavit  of  illegality 
to  the  levy  of  an  execution  on  the  lainds  of  his 
Intestate.  Reese  v.  Burts,  S9  Ga.  685.  A  tem- 
porary administrator,  where  no  permanent 
administrajbor  has  been  appointed,  may  rep^ 
resent  the  estate  in  the  trial  of  such  illegal- 
ity. Barfield  v.  HarUey,  108  Gn.  435,  83 
South.  1010.  The  right  and  duty  to  represent 
the  estate  upon  such  trial  Is  said  to  follow 
logically  from  the  rlg^t  and  power  to  file  the 
affidavit  of  illegality.  Barfield  v.  Hartley, 
supra.  In  a  proper  case  a  temporary  ad- 
ministrator may  have  resort  to  equity  to  pro- 
tect and  preserve  the  land  of  his  intestate 
against  illegal  seizure,  sale,  or  otiier  illegal 
interference.  Chattanooga,-  etc.,  Ry.  Co.  v. 
Morrison,  140  Ga.  TOO,  79  8.  B.  00d<l).  On 
the  other  hand,  a  temporary  administrator 
cannot  bring  an  action  for  the  recovery  of 
land  held  adversely  to  the  estate,  or  consent 
to  such  an  action  being  brought  Banks  v. 
Walker,  112  Ga.  542,  37  S;  E.  868;  Doris  v. 
Story,  122  Ga.  «L1,  50  8.  8.  94&    An  action 
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for  land  brought  by  a  temporary  administra*- 
tor  cannot  be  amended  by  substituting  the 
name  of  the  permanent  administrator,  who 
was  appointed  such  after  the  commencement 
of  the  action.  Ward  ▼.  McDonald,  135  Ga. 
515,  69  S.  E.  817.  Notice  to  a  temporary  ad- 
ministrator of  an  application  for  dower  will 
not  suffice.  Langford  y.  Langford,  82  Ga. 
202.  8  S.  E.  76.  The  appointment  of  a  tem- 
porary administrator  does  not  constitute  ''rep- 
resentation" upon  the  estate  of  the  deceased, 
within  the  purview  of  section  4376  of  the 
Civil  Code,  which  provides  that  "the  time 
between  the  death  of  a  person  and  represen- 
tation taken  upon  his  estate  •  *  •  shall 
not  be  counted  against  his  estate*'  for  the 
purposes  of  the  statutes  of  limitations  of  ac- 
tions. Baumgartner  v.  McKinnon,  137  6a. 
165,  78  S.  B.  618,  38  L.  B.  A.  (N.  S.)  824. 
There  is,  of  course,  a  distinction  between  the 
powers  of  an  administrator  In  regard  to  re- 
alty and  personalty.  He  may  sue  for  the  coK 
lection  of  debts  or  personal  property  of  the 
estate.  Civil  Code,  f  8037.  It  has  been  held 
that  an  action  against  a  temporary  adminis- 
trator to  cancel  a  deed  to  his  intestate  is  not 
effective.  Babson  v.  McEachln,  147  Ga.  143, 
03  S.  B.  202(1). 

Our  conclusion  is  that,  where  a  temporary 
administrator  is  appointed  to  preserve  and 
protect  the  estate  pending  the  appointment 
of  a  permanent  administrator,  such  tempo- 
rary administrator  cannot  be  made  a  party 
defendant  in  ejectment.  Such  administrator 
has  no  power  or  authority  to  consent  to  an 
order  undertaking  to  make  him  a  party  de- 
fendant to  a  pending  ejectment  suit  We  do 
not  overlook  the  case  of  Hayes  v.  Hayes,  137 
Ga.  362,  73  S.  B.  659,  where  complaint  for 
land  was  brought  by  one  who  claimed  title  to 
the  property  under  a  deed  from  his  mother, 
and  where  it  was  alleged  that  the  mother  had 
died  since  the  execution  of  the  deed  to  the 
plaintiff,  leaving  no  property  and  no  adminis- 
trator, and  that  the  defendants  named  In  the 
petition,  together  with  the  plaintiff,  were  all 
the  heirs  at  law  of  the  deceased.  In  that 
case  it  was  held  that  the  temporary  adminis- 
trator of  the  deceased  was  properly  allowed, 
upon  his  interventicm,  to  become  a  party  de- 
fendant to  the  suit  It  there  appeared  that 
the  temporary  administrator  had  in  his  pos- 
session, custody,  and  control  all  the  property, 
real  and  personal,  of  the  deceased.  Including 
the  property  sued  for,  and  the  prayer  was 
that  he  be  allowed  to  Intervene  for  the  pur- 
pose of  protecting  the  interest  of  the  estate. 
It  does  not  necessarily  follow  that  the  tem- 
porary administrator  might  have  been  made 
a  party  defendant  on  modon  of  the  plaintiff. 
The  ruling  there  made  does  not  support  the 
position  of  defendants  in  error  In  this  case, 
viz.  that  a  temporary  administrator  of  an  in- 
testate's estate  may,  at  the  election  of  and 
as  a  matter  of  convenience  to  the  plaintiff, 
be  made  a  party  defendant  in  a  pending  ac- 


tion of  ejectment  The  court  erred  in  over- 
ruling the  motion  to  vacate  the  ord^  making 
the  temporary  administrator  a  party  de- 
fendant 

[2]  It  does  not  follow  that  the  verdict 
against  Mrs.  Grooms,  who  was  properly  made 
a  party  defendant  In  the  suit,  should  be  dis- 
turbed. The  verdict  did  not  embrace  mesne 
profits.  Mrs.  Grooms  did  not  derive  title 
from  her  deceased  husband.  She  did  not 
claim  under  or  through  him.  Her  defoise  to 
the  action  was  in  no  wise  prejudiced  by  a 
failure  to  make  the  permanent  administrator 
of  his  estate  a  party  defendant  to  the  suit 
The  verdict  against  her  will  therefore  be  al- 
lowed to  stand,  there  being  evldaice  to  sup- 
port it  Direction  is  given  to  vacate  the  Judg- 
ment against  the  temporary  administrator 
of  the  estate  of  J.  J.  Grooms. 

Judgment  affirmed  in  part,  and  reversed  In 
part 

All  the  Justices  concur. 


OSO  Oa.  S60> 
DAWSON  V.  SIMITH.     (No.  1537.) 
(Supreme  Coart  of  Georgia.    Aug.  17,  1020.) 

• 

(SyUahua  by  the  Court.) 

I.  CoHstltational  and  statutory  provlsioas  as 
to  extradition. 
"It  is  the  duty  of  the  Governor,  under  his 
warrant  to  cause  to  be  arrested,  and  delivered 
up  to  the  proper  officers  of  any  other  state  of 
the  United  States,  any  fugitive  from  justice 
from  said  state,  upon  demand  made  of  liim  by 
the  executive  of  such  other  state  in  the  manner 
prescribed  by  the  laws  and  Constitution  of  the 
United  SUtes."  Pen.  Code  1010,  f  1353.  By 
article  4,  S  2,  par.  2,  of  the  Constitution  of  the 
United  States  (Ovil  Code  1010,  S  0674),  it  is 
provided:  "A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall  flee 
from  justice  and  be  found  in  another  state, 
shall,  on  demand  of  the  executive  authority  of 
the  state  from  which  he  fled,  be  delivered  up,  to 
be  removed  to  the  state  having  jurisdiction  of 
the  crime.'*  An  act  of  Congress  to  carry  into 
effect  the  provisions  of  the  Constitution,  was 
approved  February  12,  1703,  and  the  substance 
of  such  act  was  embodied  in  section  5278  of 
the  United  Sutes  Revised  Statutes  (U.  S. 
Comp.  St.  §  10126),  which  section  is  as  fol- 
lows: "Whenever  the  executive  authority  of 
any  state  or  territory  demands  any  person  as 
a  fugitive  from  justice,  of  the  executive  au- 
thority of  any  state  or  territory  to  which  such 
person  has  fled,  and  produces  a  copy  of  an  in- 
dictment found  or  an  affidavit  made  before  a 
magistrate  of  any  state  or  territory,  charging 
the  person  demanded  with  having  committed 
treason,  felony,  or  other  crime,  certified  as  au- 
thentic by  the  Governor  or  chief  magistrate 
of  the  state  or  territory  from  whence  the  per- 
son so  charged  has  fled,  it  shall  be  the  duty  of 
the  executive  authority  of  the  state  or  terri- 
tory to  which  such  person  has  fled  to  cause  him 


Ga.)  DAWSON  ▼.  SMITH  847 

(lOS  S.1B.) 

to  be  arrested  and  secured,  and  to  cause  notice  r  thereof,  was  diarged  In  an  indictment  found  in 


of  the  arrest  to  be  given  to  the  executiTe  au- 
thority making  such  demand,  or  to  the  agent  of 
such  authority  appointed  to  receive  the  fugitive, 
and  to  cause  the  fugitive  to  be  delivered  to  such 
agent  when  he  shall  appear.  If  no  such  agent 
appears  within  six  months  from  the  time  of  the 
arrest,  the  prisoner  may  be  discharged.  All 
costs  or  expenses  incurred  in  the  apprehending, 
securing,  and  transmitting  such  fugitive  to  the 
state  or  territory  making  such  demand,  shall  be 
paid  by  such  state  or  territory." 

2.  Habeas  oorpus  ^=985(2)— AoousmI  may  show 
raasoR  why  extradition  warrant  should  not  be 
•xeoutsd. 

In  extradition  proceedings  under  the  Con- 
stitution and  laws  above  set  forth,  if  the  Gov- 
ernor of  the  state  upon  whom  the  demand  is 
made  issues  a  warrant  for  the  apprehension 
and  delivery  of  such  a  person,  the  warrant  is 
but  prima  facie  sufficient  to  hold  the  accused, 
and  it  is  open  to  him,  on  habeas  corpus  proceed- 
ings, to  show  some  valid  and  sufficient  reason 
why  the  warrant  should  not  be  executed;  the 
presumption  being  that  the  Governor  has  com- 
plied with  the  law.  Hyatt  v.  People  of  State 
of  New  York  ex  rel.  Gorkran,  188  U.  S.  691, 
23  Sup.  Gt.  456,  47  L.  Ed.  657;  Blackwell  v. 
Jennings,  128  Ga.  264,  57  S.  E.  484. 

3.  Extradition  «s»30  —  One  showing  alibi  In 
state  of  alleged  crime  is  not  a  ''fugitive  from 
Justioo^';  Jurisdiotion  of  state  to  demand  ex« 
tradition  differs  from  its  Jurisdiotion  to  make 
not  a  crime. 

''A  person,  for  whose  delivery  a  demand  has 
been  made  by  executive  authority  of  one  state 
upon  the  executive  authority  of  another  state 
under  clause  2  of  section  2  of  article  4  of  the 
Constitution,  and  who  shows  conclusively,  aud 
upon  conceded  facts,  that  he  was  not  within  the 
demanding  state  at  the  time  stated  in  the  in- 
dictment, nor  at  any  time  when  the  acts  were, 
if  ever,  committed,  is  not  a  fugitive  from  jus- 
tice within  the  meaning  of  Rev.  St.  §  5278.  and 
the  federal  statute  upon  the  subject  of  inter- 
state extradition  and  rendition."  Hyatt  v. 
Corkran,  supra. 

(a)  ''The  exercise  of  jurisdiction  by  a  state 
to  make  an  act  committed  outside  its  borders  a 
crime  against  the  state  is  one  thing  (Carter  v. 
State,  143  Ga.  632);  but  to  assert  that  the 
party  committing  such  act  comes  under  the  fed- 
eral statute,  and  is  to  be  delivered  up  as  a  fu- 
gitive from  the  justice  of  that  state,  is  quite 
a  different  proposition."  Hyatt  v.  Corkran,  su- 
pra. 

[Ed.  Note. — ^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fugitive 
from  Justice.] 

4.  Habeas  oorpus  ^=»I09— On  afllrmatlve  show- 
ing made  by  accused,  held  that  his  remand  to 
otncer's  custody  on  extradition  warrant  was 
error. 

Where  a  person  for  whose  delivery  a  de- 
mand was  made  by  the  executive  authority  of 
the  state  of  Virginia  upon  the  executive  au- 
thority of  the  state  of  Georgia,  uuder  the  pro- 
visions of  the  Constitution  of  the  United  States 
and  the  act  of  Congress  passed  in  pursuance 


February,  1919,  in  the  state  of  Virginia,  with 
the  commission  of  a  crime  in  that  state,  and 
alleged  to  have  been  committed  "withm  the  last 
12  months,  and  on  or  about  the  Ist  day  of  June 
in  the  year  1918,"  and  the  uncontradicted  evi- 
dence upon  the  trial  of  a  habeas  corpus  pro- 
ceeding sued  out  by  him  showed  affirmatively 
that,  if  any  crime  was  committed,  it  was  on  or 
about  June  1,  1918,  and  that  he  was  not  in  Vir- 
ginia between  March  3,  1918^  and  December 
1918,  on  which  latter  date  he  was  only  tempo- 
rarily in  that  state,  his  residence  being  in  Geor- 
gia, it  was  error  for  the  judge  to  remand  the 
prisoner  to  the  custody  of  the  officer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty ;  John  D.  Humphries,  Judge. 

Habeas  corpus  by  Derwood  Dawson  against 
D.  C.  Smith.  Judgment  for  defendant,  i^ 
manding  petitioner  to  custody,  and  he  brings 
error.    Reversed. 

Dorsey,  Shelton  &  Dorsey,  Samuel  A. 
Latham,  and  Walter  S.  Dillon,  all  of  Atlanta, 
for  plaintiff  in  error. 

Bryan  &  Middlebrooks  and  J.ohn  A.  Boy- 
kin,  Sol.  Gen.,  aU  of  Atlanta,  and  Harper  & 
Goodman,  of  Lynchburg,  Va.,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concut. 

* 

GBX)RGE,  J.,  concurs  specially,  because* 
bound  by  the  decision  of  the  Supreme  Coun 
of  the  United  States  in  Hyatt  t.  Corkran. 
cited  hy  the  majority. 


(150  Ga.  35/ « 
DAWSON  V.  SMITH.     (No.  1538.) 

(Supreme  Court  of  Georgia.    Aug.  17,  1920.) 

(SyUahuB  5y  the  Court,) 

i.  Habeas  corpus  ^=s»90— Refasal  of  a  oontia- 
uancs  to  prepare  for  hearing  held  act  to  re- 
quire a  reversal, 
li.  J.  Dawson  filed  a  petition  in  the  supe* 
rior  court  for  a  writ  of  habeas  corpus,  and  the 
defendant  answered  that  he  held  the  petitioner 
in  custody  under  and  by  virtue  of  a  warrant  is- 
sued by  the  Governor  of  this  state  in  an  extra- 
dition proceeding  based  upon  the  application  of 
the  Governor  of  Virginia.  On  the  return  of  the 
writ  a  motion  for  continuance  for  at  least  one 
week  was  made  by  the  plaintiff,  on  the  ground 
that  the  attorneys  for  petitioner  had  not  had 
sufScient  time,  since  the  issuance  of  the  execu- 
tive warrant  on  May  24,  1919,  to  sufficiently 
prepare  the  case  for  petitioner  as  to  the  law  in- 
volved, or  to  procure  necessary  facts  which 
were  material.  Counsel  for  pietitioner  specif- 
ically stated  that  they  desired  time  in  which 
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Error,  from  Superior  Court,  Fulton  Coun- 
ty;  John  t>,  Humphries,  Judge. 

Petition  by  L.  J.  Dawson  for  a  writ  of 
habeas  corpus  against  D.  C.  Smith.  Plaintiff 
remanded  to  custody  of  defendant,  and  he 
brings  error.    Affirmed. 

Walter  S.  Dillon,  Sam  A.  Latham,  and 
Dorsey,  Shelton  &  Dorsey,  all  of  Atlanta,'  fbr 
plaintiff  in  error. 

Bryan  &  Middlebrooks  and  John  A«  Boy- 
kin,  Sol.  Gen.,  all  of  Atlanta,  and  Harper  & 
Goodman,  of  Lynchburg,  Va.,  for  defendant 
in  error* 

HILL,  J.  JudgnKent  afDrmed«  All  the 
Justices  concur. 


to  iDTestig&te  the  criminal  laws  of  the  state  of 
Yirginia,  and  to  hare  tiie  benefit  of  advice  from 
lawyers  practicing  in  Yirgmia  and  who  were 
familiar  with  the  laws  of  that  state,  in  which 
the  indictment  returned  against  the  petitioner 
had  been  found.  The  court  refused  the  con- 
tinuance as  requested,  but  set  the  ease  for 
Wednesday,  May  28th,  when  the  hearing  was 
held.  JS'eld,  that  no  such  abuse  of  discretion 
is  shown  as  will  require  a  reversal  of  the  judg- 
ment for  refusing  to  continue  the  case.  Civil 
Code  1910,  S  5724;  Blackwell  t.  Jennings,  128 
Ga.  284,  67  &  B.  484. 

2.  Habeas  eorpas  ^s»85(2),  92(2)— Petitioner 
must  show  why  extradition  warrant  should 
not  be  exeoHtetf;  courts  of  asylum  stale  ean- 
not  Inquire  into  fullt  or  tanooenoa. 

•'When,  in  the  trial  of  a  habeas  corpus  case, 
it  appears  that  the  respondent  holds  the  peti- 
tioner in  custody  under  an  executive  warrant 
bajied  upon  an  extradition  proceeding,  and  the 
warrant  is  regular  on  its  face,  the  burden  is 
cast  upon  the  petitioner  to  show  some  valid  and 
sufficient  reason  why  the  warrant  should  not  be 
executed.  The  presumption  is  that  the  Gov- 
ernor has  complied  with  the  Constitution  and 
the  law,  and  this  presumption  continues  until 
the  contrary  appears.  See,  in  this  connectian, 
Ponal  Code,  H  1271, 1274;  Barranger  y.  Baum, 
103  Ga.  485.  The  courts  of  the  asylum  state 
cannot,  upon  a  writ  of  habeas  corpus,  inquire 
into  the  guilt  or  innocence  of  the  accused.' 
Barranger  v.  Baum,  supra.".  Blackwell  ▼.  Jen- 
nings, supra. 

3.  Proper  remand  to  custody. 

Applying  to  the  facts  of  this  ca^e  the  prin- 
ciples ruled  above,  the  court  did  not  err  in  de- 
nying the  prayers  of  the  petition,  and  in  re- 
manding the  plaintiff  to  the  custody  of  the  de- 
fendant. 

4.  Case  distinguished. 

This  case  differs  from  that  of  Derwood 
Dawson  v.  Smith  (No.  1537)   160  Ga.  — ,  103 

5.  B.  848,  in  which  it  was  affirmatively  shown 
by  uncontradicted  evidence  that  the  applicant 
vras  not  within  the  state  of  Virginia  at  the 
time  it  was  alleged  in  the  indictment  that  the 
crime  was  committed. 
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HOLLAND  V.  COBB.     (No.  1898.) 

(Supreme  Court  of  Geprgia.    Aug.  14  192a) 

(Syjtahus  hy  the  Court,) 

Habeas  corpus  «s999(i)— Award  ef  petition- 
er's minor  sen  to  gnuulfather  held  not  abase 
of  discretion. 

The  court  did  not  abuse  its  discretion  in 
awarding  the  custody  of  the  minor  child  to  his 
grandfather.    Civ.  Code  1910,  {  2972. 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  M.  Harrell,  judge. 

Habeas  corpus  by  Thomas  pobb  against  J. 
W.  Holland  for  the  cuotody  of  petitioner's 
minor  child.  From  an  order  giving  the  cus- 
tody of  the  child  to  A.  J.  Cobb,  its  grand- 
father, and  assessing  the  costs  of  the  case 
against  defendant,  he  brings  error.    Affirmed. 

Thomas  Ck>bb,  in  his  petition  in  habeas  cor- 
pus, alleged  that  he  was  the  futher  of  George 
Cobb,  a  male  child  aged  9  years ;  that  peti- 
tioner's wife,  Nannie  May  Cobb,  abandoned 
petitioner,  taking  with  her  such  child,  and 
delivered  the  custody  of  the  child  to  the  de- 
fendant, J.  W.  Holland,  who  refuses  to  sur- 
render such  child  to  petitioner;  that  defend- 
ant is  not  the  relative  of  the  child,  and  il- 
legally detains  the  possession  of  the  child 
ftom  petitioner. 

The  answer  of  J.  W.  Holland  alleged  that 
Nannie  May  Cobb  was  called  to  defendant's 
house  in  the  capacity  of  a  nurse  for  defend- 
ant's wife,  banging  with  her  the  said  child, 
C^rge  Cobb;  that,  after  living  in  defend- 
ant's home  for  a  time,  said  Nannie  May  Cobb 
secured  a  position  in  Washington,  D.  C, 
as  a  domestic  servant,  and  left  the  child 
with  defendant,  under  an  agreement  by 
which  the  mother  furnished  money  for  the 
care  and  support  of  the  child;  that  peti- 
tioner abandoned  his  wife  and  child  3  years 
before  the  filing  of  the  answer,  and  since 
that  time  has  failed  to  support  them;  that 
defendant  has  not  had  time  to  commnnicate 
with  the  mother,  Nannie  May  Cobb,  in  re- 
spect to  the  proceedings  for  custody  of  child. 

The  petitioner,  Thomas  Ck>bb,  testified  that 
in  August,  1917,  he  was  taken  sick,  and  found 
it  necessary  to  go  to  his  father's  home  until 
he  recuperated ;  that  on  September  15,  1917, 
his  wife,  Nannie  May  Cobb,  deserted  him, 
and  since  that  time  has  refused  to  live  with 
him,  and  has  retained  the  custody  of  said 
child ;  that  at  the  time  Ms  wife  deserted  him 
petitioner  made  no  effort  to  obtain  posses- 
sion of  the  child,  on  account  of  Its  tender 
years,  but  Immediately  on  learning  that  the 
mother  had  gone  to  the  dtyof  Washington 
to  live,  leaving  the  child  in  the  possession 
of  the  defendant,  he  demanded  possession  of 
the  child,  which  was  refused ;  that  petitioner 
is  ol  humble  means,  but  is  ami^y  able  to 
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proYlde  for  fhe' necessities  of  the  cdiild ;  tbat 
be  expected  to  take  child  to  the  home  of  bis 
father  Petitioner  also  ffled  affidavits  of 
persons  liring  in  his  conunnnity  to  the  effect 
that  he  was  a  person  of  good  character,  and, 
vhUe  a  man  of  modest  means*  was  capable,  of 
supporting  the  child. 

Petitioner  also  fUe^  the  affidavit  of  A.  J. 
Cobb  to  the  effect  that  affiant  was  the  grand* 
fttther  of  the  child ;  that  -his  wUs  was  dead, 
and  that  he  was  living  with  a  son,  who 
was  married  and  had  five  children;  that 
Thomas  Ck)bb,  the  petitioner,  also  lived  with 
him ;  that  affiant  was  able  to  send  the  child 
to  school ;  that  he  owned  the  place  on  which 
he  lived,  and  was  able  to  support  and  malnr. 
tain  the  child. 

Defendant  offered  in  evidence  a  receipt, 
signed  by  J.  W.  Holland,  in  which  he  ac- 
knowledged that  Nannie  May  Cobb  had  de- 
livered to  him  the  custody  of  George  Lee 
Cobb,  and  agreeing  to  surrender  such  diUd 
to  Nannie  May  Cobb  on  her  request  J«.  W. 
Holland  testified  to  the  t&cta  set  forth  in  his 
answer,  and  that  Nannie  May  Cobb  was  re- 
ceiving $25  per  month  over  and  above  her 
Hving  expenses  in  Washington,  D.  C;  that 
the  employer  of  Nannie  May  Cobb  had  bought 
a  suit  of  clothes  for  the  child,  and  had  given 
defendant  $4  in  money,  and  had  told  him 
that  he  would  see  that  money  was  supplied 
from  time  to  time  for  the  support  of  the 
child,  and  would  place  the  chfid  In  school 
in  Washington;  that  the  mother  had  com- 
municated with  the  child. 

The  court  awarded  the  custody  of  the 
child  to  A.  J.  Cobb,  its  grandfather.— State- 
ment by  editor.         • 

W.  V.  Custer,  of  Balnbridge,  for  plaintiff 
in  error. 

B.  I*.  Smith*  of  Edison,  for  defendant  in 
error. 

GILBERT,  J.  Judgment  afiirmed.  All  the 
Justices  concur. 


(25  Oa.  App.  40> 

HALL  V.  GEORGIA  R.  9l  BANKING  CO. 

(No.  11432.) 

(Court  of  Appeals  of  Georgia,  Division  Nel  1* 

July  14,  1920.) 

(Byttabut  hy  E^torial  Staff.) 

I.  Carriers    «=»3t4(5)— Petltios     for    iii)ttry 
while  ^Iglitin9  from  trala  held « not  to  set  out 
cause  of  aetlon. 
A  petition   alleging  that  plaintiff,  a  pas- 
senger, gave  the  conductor  her  ticket  between 
two  points,  and  that  be  knew  she  was  to  get 
off  at  one  of  such  points,  and  was  riding  with 
hv  infant  child  and  a  nurse,  that  at  ber  des* 
tination   plaintiff  alighted  as  quicddy-  as  was 
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eomdsteot  with  safety  of  herself  and  chOd,  and 
that  the  conductor  willfully  or  forgetfoUy  did 
not  allow  a  sufficient  time  to  alight,  but  al- 
lowed passengers  to  enter,  one  of  whom  knock- 
ed plaintiff  to  the  ground  and  injured  her,  did 
not  set  out  a  cause  of  action. 

2.  Appeal  and  error  ^=9664(2)— Record  on  ap- 
peal held  to  raise  only  question  of  pause  of 
action. 
Where  the  only  demurrer  sent  up  .with  the 
record  was  a  special  demurrer,  but  the  U31  of 
exceptions  and  the  judgment  excepted  to  show- 
ed that  the  petition  was  dismissed  on  a  general 
and  not  a  special  demurrer,  as  conceded  in  the 
briefs  of  counsel  for  both  parties,  the  only  ques- 
tion i^resented  was  whether  the  petition  set 
out  a  cause  of  acticm. 

Error  from  Superior  Court,  Columbia  CJoim- 
ty ;  W.  M.  Howard,  Judge  pro  hac  vice. 

Action  by  Bva  Hall  against  the  Georgia 
Railroad  &  Banking  Company.  Petition  dis- 
missed on  general  demurrer,  and  plaintiff 
brings  error.    Affirmed. 

The  petition  alleges  that  on  the  ■  ■  ■  day 
of  .  ",  1915,  plaintiff  was  a  passenger  be- 
ing transported  on  defendant's  train  from 
Robinson  to  Grovetown;  that  plaintiff  gave 
to  the  conductor  her  tiokiet,  reading  from 
Robinson  to  Grovetown,  and  said  conductor 
well  knew  that  she  was  to  get  off  at  Grove- 
town, and  knew,  also,  that  she  was  riding 
with  her  Infftnt  child  and  a  nurse;  that  when 
the  train  reached  Grovetown  plaintiff  under- 
took to  alight  from  said  train  as  rapidly  as 
possible,  and  as  was  consistent  with  the  safe- 
ty of  herself 'and  child,  but  the  said  conductor 
elitber  willfully  or  f<H?getfully  did  not  allow 
plaintiff  sufficient  tSme  to  alight  from  said 
train,  .but  s^t  ttie  step  on  the  ground  sad  al- 
lowed passengers  to  crowd  in  said  train, 
crowding  up  the  steps  just  as  she  was  coming 
out,  and  just  as  she  atarted  to  descend  the 
steps  a  passenger,  who,  due  to  negligence  of 
the  said  conductor^  had  been  allowed  to  rush 
in  said  train,  struck  petitioner,  bumping 
against  her  with '  great  force,  and  knocking 
her  down  the  steps 'to  the. ground,  injuring 
her  in  a  specified  manner,  for  which  she 
prays  judgment  in  the  sum  of  $5,000. — State- 
ment by  editor. 

J.  A.  Beazley,  of  Crawfordvllle,  for  plain- 
tiff in  errors 

Gumming  &  Harper,  of  Augusta,  for  de- 
fendant In  error. 

LUKE,  J.  [1  ]  The  petition  did  not  set  out 
a  cause  of  action,  and  was  properly  dismiss- 
ed on  general  xiemurrer. 

[2]  (a)  While  the  only  demurrer  sent  up 
with  the  record  is  a  special  demurrer,  the  bill 
of  exceptions  and  the  judgment  excepted  to 
show  that  the  petition  was  dismissed  on  a 
general  and  not  a  special  demurrer,  and  this 
,  is  conceded  in  the  briefs  of  counsel  for  both 
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parties.     Gotinsel  for  the  plaintiif  in  error 
says  in  his  brief: 

"A  general  demurrer  was  fDled  to  the  petition, 
and  was  sustained,  and  the  only  question  pre- 
sented to  this  court  is  whether  the  petition  sets 
forth  a  cause  of  action." 

Judgment  affirmed. 

BROYLBS,  a  J^  and  BLOODWOBTH,  J., 

concur. 


(26  Oa.  App.  458) 

W.  T.  RAWLEiGH  CO.  v.  COLLINS  at  ll. 

(No.   1 1431.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(StfUabuM  hy  the  Court.) 

Direoted  verdict. 

Under  the  facts  of  the  case,  as  disclosed  by 
the  record,  the  court  did  not  err  in  directing  a 
verdict  in  favor  of  the  defendants,  or  in  over- 
ruling the  plaintiff's  motion  for  a  new  trial. 

Luke,  J.,  dissenting. 

Brror  from  City  Court  of  Cairo;    U  W. 

Rigsby,  Judge. 

Action  by  the  W,  T.  Bawleigh  (Company 
against  H.  h,  Collins  and  others.  Judgment 
for  defendants  on  a  directed  verdict,  motion 
for  a  new  trial  overruled,  and  plaintiff  brings 
error.   Affirmed. 

M.  li.  LedfOrd,  of  Cairo,  and  John  B.  Wil- 
fion  and  Handley  C.  Harrison,  both  of  Bain- 
bridge,  for  plaintiff  in  error. 

Bell  &  Weathers  and  R.  A.  BeU«  all  of  Cai- 
ro, for  defendants  in  error. 

BBOYLES,  C.  J.    Judgment  affirmed. 

BLOOD WOBTH,  J.,  concun. 

LUKE,  J.  (dissenting).  I  think  there  was 
•evidence  sufficient  to  let  the  case  go  to  the 
Jnry. 


^26  Oa.  App.  606) 

KEEN  V.  CROSBY.    (No.  10785.) 

<  Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  13,  1920.) 

(8ylldbu9  by  the  Court.) 

1.  Provisions  of  child  labor  law. 

The  child-labor  law  of  this  state  provides 
that  "no  child  under  the  sge  of  fourteen  years 
shall  be  employed  by,  or  permitted  to  work  in 
or  about,  any  mill,  factory,  lauudry,  manufac- 
turing establishment,  or  place  of  amusement; 
except  that  children  over  twelve  years  of  age 
who  have  widowed   mothers   dependent   upon  ] 


them  for  support,  or  orphan  children  over  twelve 
years  of  age  dependent  upon  their  own  labor 
for  support  may  work  in  factories  and  mann- 
factories,*'  and  other  exceptions.  Park's  Ann. 
Civ.  Code,  §  3149. 

2.  Master  asd  servant  ^s»95  —  Uniawfil  om- 
ployment  of  child  negllgenoo  per  se. 

In  a  suit  in  behalf  of.  a  child  against  a  pro- 
prietor of  a  manufacturing  establishment  to 
recover  damages  for  personal  injuries  sustain- 
ed by  the  child  while  working  in  or  about  such 
establishment  contrary  to  the  terms  of  the 
child-labor  law,  upon  proof  that  the  child  was 
within  the  prescribed  age  and  was  employed  or 
permitted  by  the  proprietor  to  work  in  or  about 
such  establishment  in  violation  of  the  statute, 
the  proprietor  of  sudi  establishment,  in  em- 
ploying the  child,  is  guilty  of  negligence  per 
se;  and,  where  such  negligence  on  the  part  of 
the  proprietor  is  the  proximate  cause  of  the  in- 
jury, the  proprietor  is  liable  therefor  without 
further  proof  of  negligence  upon  his  part. 

3.  Master  and  servant  ^»228(l)~Negligeiioe 
^=s>  1 01— Contributory  negligence  of  okild  nn- 
lawfully  employed  may  defeat  or  diminish  ra- 
oovery. 

Negligence  upon  the  part  of  the  child  so  em- 
ployed in  contravention  of  the  statute,  which 
proximately  contributes  to  his  injury,  may  be 
pleaded  by  the  defendant  to  defeat  a  recovery 
or  in  diminution  of  damages.  Elk  Cotton  Mills 
V.  Qrant,  140  Ga.  727,  79  S.  E.  836(4),  48  L. 
R.  A.  (N.  S.)  656. 

4.  Master  and  servant  «s»285(l),  289(39)  — 
Proximate  eanse  of  injury  to  child  held  for 
Jury. 

The  pleadings  and  the  evidence  having  rais- 
ed the  issue  as  to  whether  the  negligence  of 
the  child  or  the  negligence  of  the  defendant  was 
the  proximate  cause  of  the  injury,  it  was  er- 
ror upon  the  part  of  the  trial  judge  to  fail  to 
submit  this  issue  to  the  jury. 

5.  Trial  ^s»236( I)— Charge  reqilring  Jsry  to 
reconcile  testimony  error,  where  not  reqnlr* 
Ing  that  witnesses  be  of  equal  credibility. 

It  was  error  upon  the  part  of  the  trial  judge 
to  charge  the  jury  that  they  should  reconcile 
the  differences  in  the  sworn  testimony  and  im- 
pute perjury  to  no  one,  and  to  believe  the 
witnesses,  who  had  the  better  opportunity  of 
knowing  the  facts  testified  to,  witiiout  adding 
the  qualification  that  the  witnesses  must  be  of 
equal  credibility.  Wilkes  v.  State,  11  (3a.  App. 
884,  75  S.  B.  443. 

6.  No  error. 

No  other  error  of  law  appears. 

Error  from  City  Court  of  Waycross ;  J.  I«. 
Crawley,  Judge. 

Action  by  Ellis  Crosby,  a  minor,  by  next 
friend  against  D.  L.  Keen.  Judgment  for 
plaintiff,  motion  for  new  trial  denied,  and 
defendant  brings   er>ror.     Beversed. 

Ellis  Crosby,  a  minor,  by  next  friend* 
brought  snit  against  D.  L.  Keen  to  recoxer 
damages  for  the  loss  of  his  eye,  caused  by 
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tbe  explosion  of  a  soda  water  bottle  while 
the  plaintiff  was  working  in  the  mannfao- 
turing  establishment  of  the  defendant  It 
appears  that  the  defendant  maintained  an  es- 
tablishment in  which  he  manufactured  soda 
water,  which  he  put  up  in  bottles  highly 
charged  with  carbonic  add  gas  and  packed 
in  boxes;  that  the  plaintiff,  who  was  a 
child  between  10  and  11  years  of  age,  was 
permitted  by  the  defendant  to  work  in  and 
about  such  establishment,  and  while  engaged 
in  the  work  of  inspecting  the  bottles  suffer- 
ed the  loss  of  one  of  his  eyes  by  the  explo- 
sion of  one  of  the  bottles;  that  the  plaintifT, 
several  minutes  before  he  was  injured,  while 
engaged  in  this  work,  burst  several  of  the 
bottles,  and  was  at  the  time  warned  by  one 
of  the  employ^  to  be  careful ;  that  he  threw 
the  bottles  into  the  box  and  was  liot  careful 
with  them;  that  the  cause  of  the  bottle 
breaking  was  that  he  did  not  place  it  in  the 
box,  but  threw  it  in  lightly.  There  was  a 
conflict  in  the  evidence  as  to  whether  or  not 
the  plaintifP  was  a  trespasser  in  the  es- 
tablishment, or  was  permitted  to  work  there 
by  the  proprietor.  The  jury  found  for  the 
plaintiff.  The  defendant  moved  for  a  new 
trial,  and  to  the  overruling  of  his  motioh  by 
the  trial  Judge  he  excepts. 

F.  v.  Paradise,  of  Jacksonville,  Fla.,  and 
A.  B.  Spence  and  Harry  M.  Wilson,  both  of 
Waycross,  for  plaintiff  in  error. 

Parks,  Reed  &  Garrett,  of  Waycross,  for 
defendant  in  error. 

STEPHENS,  J.     Judgment  reversed. 

JENE^NS,  P.  J.,  and  SMITH,  J.,  concur. 


(25  Oa.  App.  609) 

MoDONALD  V.   CITIZENS'   BANK  OF  LU- 
DOWICI  et  al.     (No.  II 179.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aag.  13,  1920.) 

(ByUabuM  hy  the  OourU) 

I.  Evidence  ^=s>432— Husband  and  wife  ^s»238 
(3)— Liability  of  married  woman  signing  note 
without  consideration  may  be  decreed  only 
secondary  to  that  of  endorser;   facts  under 
which  married  woman  signed  a  note  without 
consideration  may  be  shown  by  parol. 
If  A.,  a  married  woman,  wltli  the  Imowledge 
and  at  tlie  suggestion  of  B.,  signs  a  note  as 
principal  in  favor  of  C,  but  without  any  con- 
sideration flowing  to  her,  and  with  the  under- 
standing that  B.  win  indorse  the  note,  it  is 


competent  for  the  married  woman,  in  a  contest 
relating  solely  to  an  adjudication  of  the  relative 
rights  of  herself  and  B.,  to  show  this  state  of 
facts  by  parol,  and  to  have  her  liability  to  an 
innocent  purdiaser  of  the.  note  decreed  as 
secondary  to  that  of  B.  National  Banlc  of  Tif- 
ton  V.  Smith,  142  Gki.  663,  83  S.  B.  526(1),  L. 
B.  A.  1915B,  Ilia. 

2.  Sutnclency  of  evMence. 

The  evidence  authorized  the  jury  to  find 
that  the  original  transaction,  of  which  the  note 
sued  on  was  a  renewal,  was  in  accordance  with 
the  foregoing  statement. 

Brror  from  Superior  Court,  liberty  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Action  between  C.  J.  McDonald  and  the 
Citizens'  Bank  of  Irudowld  and  others. 
Judgment  for  the  latter,  and  the  former 
brings  error.    Afiirmed. 

A.  S.  Way,  of  Beidsville,  for  plaintiff  In 
error. 

Seabrook  &  Keinedy,  of  Savannah,  and 
W.  C.  Hodges,  of  Hinesville,  for  defendants 
In  error. 

JEINKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(25  Ga.  App.  542) 
W^TTS  V.  SANDERS.    (No.  1 1612.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  28,  1920.) 

(SyllabuM  ly  the  Court.) 

Ne  reversible  error. 

Under  the  pleadings  and  the  evidence  as 
disclosed  by  the  record,  the  verdict  for  the 
defendant  was  amply  anthoriaed,  and  none  of 
the  special  grounds  of  the  motion  for  a  new 
trial  shows  cause  for  a  reversal  of  the  judg- 
ment below. 

Error  from  City  Ck>urt  of  Greensboro ;  Jos. 
P.  Brown,  Judge. 

Action  by  Robert  Watts  against  C.  B.  Sand- 
ers. Verdict  and  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Miles  W.  Lewis,  of  Greensboro,  for  plain- 
tiff in  error. 

J.  G.  Fauat  and  Noll  P.  Park,  both  of 
Greensboro,  for  defendant  in  error. 

BROYLES,  C.  J.    Judgment  affirmed. 

I/UKE  and  BLOODWOBTH,  JJ.,  concur. 
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<25.  Qtb,  App.  $23)  . 

CITIZENS'  TRUST  CO.  v.  BUTLER  «t  ttt. 

(No.  1 1 143.) 

<Oourt  of  Appeals  of  Georgia,  DfTidon  No.  2k 

Aug.  16,  1920.) 

(SyUahuB  5v  the  Couri.),  . 

1.  Aoknowledgment  €a»53— Cor  po  rat  ion's  aooT 
rotary,  as  notary  publio,  may  not  attest  bill 
of  sals  to  the  eorporatlon. 

Th«  attestation  of  a  secretary  of  a  corpo- 
ration, in  his  capacity  as  a  Bojtary  public,  to 
a  bill  of  sale  in  which  the  corporation  is  the 
vendeo,  is  not  sufficient  to  admit  the  biU  ot 
sale  to  record.  Barrow  y.  £.  Tria  Napier 
Co.,  16  Ga.  App.  309,  85  S.  B.  267. 

2.  Aoknowlsdgment  ^s>Q(l)n-BHi  of  sale,  do- 
>feotjvoly  acknowledoed,  inadnissible. 

The  bill  of  sale  not  having  been  properlj 
admitted  to  record,  and  there  being  no  proof 
otherwise  of  its  ezecntlon,  it  was  proper^^  re- 
jected, when  offered  in  evidence  by  the  plain- 
tiff In  a  sivit  in  troveif  by  the  vendee  to  re- 
cover title  to  the  property,  therein  mentioned. 

3.  Replovin  «==>89— Without  evidenco  showing 
title  to  property  sued  for,  nonsuit  wa^  proper.' 

There  being  no  evidence  to  establish  toe 
plaintiff's  title  to  the  property  sued  for,  a  non- 
suit was  properly  granted. 

Error  from  Gity  Conit  of  Savaimali ;  Dayls 
(Freeman,  Judge. 

Action  in  trover  by  the  Citizens' ,  Trust 
<;ompany  against.  C.  3f.  Bntler  and  others. 
Judgment  of  nonsuit^  and  plaintiff  brings  or- 
Tor.    Affirmed. 

Anderson,  Oann,  Cann  ft  Walsh,  of  Savan- 
nah, for  plaintiff  In  error. 

(3eo.  H.  Rlchter,  of  Savannah,  for  defend 
-ants  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SlkflTH,  J.,  concur. 


K25  Oa.  App.  493) 

BELCflCR  V.  STATE.    (No.  1 1296.) 

(Court  of  Appeals  of  Georgia,  Pi  vision  Mo.  1. 

July  15,  1920.) 

(SyUahus  by  the  Court.) 

•I.  Criminal  taw  «=»922(S)— Intoxloatlng  liquors 
^=>I37— Osfendant  oanhot'  obtain*  new  trial 
because  charge  was  too  favorable  to  him; 
making  Intoxicating  beer  Is  an  offsnso  as 
complete  as  further  distilling  of  alcohol  or 
whisky  from  such  beer. 

Under  the  prohibition  law  (Laws  Ex.  Sess. 

1917,  p.  ;8^  9  23)  declaring  it  a  felooSr  to  "dis- 
•till,  manufacture,  or  make  any  *  *  *  liquors 
-or  beverageSp  any  part  of  which  is  alcoholic,'* 

the  act  of  making  an  intoxicating  beer,  through 
rthe  fermentation  of  syrup,  corn  meal,  and  water 


misted  for  that  purpose,  ts  of  Itself  an  offense  as 
complete  and  distinct  as  the  further  net  of  dla« 
tiUing  from  such  beer  a  quantity  of  alcohol, 
Whisky,  or  rum.  WiUiama  v.  Sute,  90  S.  S. 
711  (2). 

(a)  The  failure  of  the  evidence  in  this  case 
to  sliow  the  distillation  of  any  quantity  of  whis- 
ky does  not,  therefore,  leave  tiie  conviction  of 
the  accused  without  any  evidence  to  show  that 
he  was  guilty  of  making  soch  beer,  and  the  in- 
dictment is  broad  enough  in  its  teroM  to  indadt 
all  possible  violations  of  the  above-quoted  atat- 
ute. 

(b)  In  so  far  as  the  court's  instructions  to 
the  jury  differ  from  the  foregoing  rulings,  the 
excerpt  complained  of  was  more  favorable  to 
the  accused  than  he  had  any  right  to  demand. 
It  cannot,  therefore,  afford  him  any  eanae  for 
a  new  trial. 

2.  Criminal  law  iea>8f5<5)— Charge  oa  defenso 
Of  alibi  hold  not  orror. 

Those  grounds  of  the  motion  for  a  new  trial 
which  complain  of  the  court's  instructions  to 
the  jury  on  the  defense  of  alibi  are,  on  their 
facts,  controlled  by  the  decisions  of  this  court 
in  Bass  v.  State,  1  Ga.  App.  729,  57  S.  E.  1054, 
(4),  and  of  the  Supreme  Court  in  Shaw  v. 
State,  102  Ga.  660,  29  S.  E.  477  (S). 

3.  Sufllclenoy  of  avidonoo. 

The  evidence  authorised  the  verdict,  and  no 

error  of  law  appears. 

Error  f roof  Superior  Court,  Jasper  County ; 
J.  B.  Park,  Judge. 

William  Belcher  was  convicted  under  the 
prohibition  law  of  unlawfully  distlUlng  and 
manufacturing  spirituous  liquors  and  bever- 
ages, a  part  of  which  was  alcoholic^  and  he 
brings  erroi*.    Affirmed. 

The  iadlptment  charged  defendant,  ^'Wll- 
liam  Belcher,  of  the  county  and  state  afore- 
said, with  the  offense  of  a  felony,  for  the  said 
William  Belcher,  in  the  county  aforesaid,  on 
the  11th  day  of  November,  in  the  year  of  our 
Lord  1919,  with  force  and  arms,  did  unlaw- 
fufly  distill,  manufacture,  and  make  spiritu- 
ous liquors,  mixed  liquors,  and  beverages,  a 
part  of  which  is  alcohoUc,  contrary  to  the 
laws,"  etc. 

Defendant's  assignment  of  error  as  to  the 
issue  of  alibi  was  as  follows: 

Because  the  court  erred  in  charging  the  jury: 
'*The  defendant  in  this  case  also  sets  up  what  is 
called  a  plea  of  alibi,  and  in  this  connection  I 
read  you  seeti^  1018:  *Alibi,  as  a  defense,  in- 
volves the  impossibility  -of  the  prisoner's  pres- 
ence at  the  seen?  (Of  the  offense  at  the  time  of 
its  commission;  and  the  range  of  the  evidence 
in  respect  to  time  and  place  must  be  such  as 
to  reasonably  exclude  the  possibility  of  pres- 
ence.' I  charge  you  that,  when  the  defendant 
sets  up  a  plea  of  alibi,  the  burden  of  proof  is 
upon  the  defendant  to  establish  to  the  satisfac- 
tion of  the  jury  the  truthf uhiess  of  such  a  plea. 
And  if  the  range  of  the  evidence  in  this  case 
upon  the  plea  of  alibi  is  sufficient  to  reasonably 
exclude  the  defendant's  presence  at  the  time 
and  place  of  the  commission  of  the  offense,  if 
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any  offense  ha?  been  conMnltted,  the  plea  of 
alibi  -would  be  good."  Said  charge  la  an  in- 
complete atatement  of  the  law  of  alSbi  in  thfa: 
That  it  failed  to  further  charge  the  jury  that 
any  evidence  whatever  of  alibi  ahould  be  con- 
aidered  in  the  general  case  with  the  rest  of  the 
testimony,  and,  if  a  reasonable  doubt  of  guilt 
be  raised  by  the  evidence  as  a  whole,  the  doubt 
must  be  resolved  in  fttvor  of  the  defendant  and 
of  his  innocence. 

— Statement  by  editor. 

Greene  F.  Joh^aon,  of  Montlcello,  for  plai^- 
tlif  in  error. 

Doyle  Campbell,  SoL  GeQ.»  of  Monticello, 
for  tbe  State. 

LUKE,  J.    Judgment  affimted. 

« 

BROYIiES,  C.  J.,  and  BLOODWOBTH,  J., 
concar. 


(25  Ga.  App.  882) 

MAYOR,  ETC*,  OF  CITY  OF  QAINE8VILLE 
V.  ROBERTSON.    (No.   11195.) 

<  Court  of  Appeals  of  Georgfit,  Diviaioff  No.  2. 

Aug.  16,  1920.) 

(SyUabua  hp  ih0  Oauri.) 

1.  Appeal  and  error  ^=9255— Exoeptlont .  to 
amendment  to  petition  must  he  taken  below. 

It  nowhere  appears  that  exceptions  pen- 
dente lite  were  taken  to  the  allowanoe  of  the. 
amendment  to  the  plaintiff's  petition,  T|i«  as- 
signment of  error  in  the  bill  of  exceptions  to 
such  allowance,  coming  too  late,  cannot  be  con- 
sidered. 

2.  Pleadtag  «sa24a(l7>-«^mei»dment  to  |Mti« 
tlon  in  suit  for  damaae»  from  nvlsanoa  Md 
not  to  set  out  new  oaiise  of  aotlon. 

Where  a  petition  allefloa  tbm  erectloD  and 
maintenance  of  a  permanent  noiflanee,  whereby 
the  plaintiff's;  lands  are  permanently  injured, 
and  seeks  to  recover  past  and  prospective  dam- 
ages, and  there  is  allowed  an  amendment  alleg- 
ing that  the  nuiaance  ia  not  of  a  permanent 
nature,  but  is  one  that  may  be  abated,  which 
amendment  seeks  to  recover  only  damages  ac- 
tually sustained  witiUo  the  period  preacribed  in 
the  statute  of  limitations  before  the  suit  was 
brought,  the  petition,  after  having  been  amend- 
ed, is  not  subject  to  desrarrer  upon  the  ground 
thnt  the  amendment  seta  out  a  new  and  distinct 
cause  of  action. 


3.  Appeal  and  error  ^==>l039(2)~Nais»ioe 
48— Error    in    petition    not    alleging    value 
ground  for  special  demurrer,  but  not  pause 
for  reversal. 
An  allegation  that  the  plaintiff*s  crops,  on 

account  of  the  alleged  nuisance,  decreased  in 


value  a  specified  amount  per  year  during  the 
four  years  prior  to  the  tiling  of  the  suit,  wa» 
subject  to  a  special  demurrer  upon  the  ground 
that  the  value  of  the  crops  each  year  during 
such  period  was  not  set  out.  Such  error,  how- 
ever, is  immaterial,  and  is  not  sufficient  to  cause 
a  reveraaL 

4.  Niilsattoo^=»50(l)«-Damage8  reooveraMe  by 
purchaser. 

Bven  though  a  nuisance  has  been  continu- 
ing from  a  time  prior  to  the  plaintiff's  acquisi- 
tfou  of  the  land,  and  prior  to  the  period  of 
time  allowed  by  fhe  statute  within  which  suit 
may  be  brought,  the  plaintiff  may  nevertheless, 
within  the  statutory  period,  recover  the  full 
damage  caused  to  his  land  by  the  continuation 
of  the  nuisance,  and  is  not  restricted  to  dam- 
age caused  solely  trom  an  increase  in  the  nox- 
ious character  of  the  nuisance  arising  after  the 
plaintiff  acquired  the  property*  or  within  the 
period  allowed  by  the  statute  of  limitations. 

5.  Evidenee  «ss»474(l^8>^-Oilt  famflittf  with 
!    tend  may  testify  as  to  difference  in  rairtal 

valve  of  land  before  and  aftef  nilisaneo. 

"One  •  ♦  ♦  ipay  testify  as  to  value,  if 
he  hasf  had  an  opportunity  for  forming  a  correct 
opinion."  Civ.  Code  1910,  |  587ff.  Where  the 
rental  raltto.  of  hmA  i»  da^ased  to  haire  been 
impaired  by  an  alleged  m^name,  one  who  is  fa- 
miliar with  the  land  and  the  conditions  alleged 
to  have  been  caused  by  the  nuisance  may  testify 
to  the  relative  rental  values  of  the  land  under 
such  conditiona  and  wHh  such  conditions  re- 
moved. 

6.  No  revorelMe  eitor.- 

The  evidence  warranted  tJie  hofeirence  that 
the  maintenance  of  a  continuing  nuisance  by  the 
defendant  was  the  proximate  cause  of  the  plain- 
tiff's damage.  No  reversible  error  appears,  and 
Um  verdict  ia  supported  by  the*  evidence. 

Error  from  City  Coait  of  Hall  County; 
A.  C.  Wheeler,  Judge. 

Action  by  W.  R.  Bobertson  against  the 
Mayor,  etc.,  of  the  City  of  •Gainesville.  Judg- 
ment for  plalntur,  and  def^danta  briag  er- 
ror.   Affirmed. 

C.  N.  Davie  and  W.  B,  Sloan,  both  of 
GaineeviUfr,  fw  plaintiil»  in  error. 

W.  A.  Charter*  and  H.  H.  Perry,  both  of 
Qaineavllle,  for  defendant  In  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 
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(25  Ga.  Ai>p.  912) 

FLOYD  V.  KAMINSKY  at  tl.     (No.   1 1 197.) 

(Coart  of  Appeals  of  Georgia,  Diyiaion  No.  2. 

Aug.  13,  1920.) 

(SyUahiu  5y  the  Court.) 

1.  Replevin  <ss>72-- Evidence  from  whioli  prop- 
er and  timely  demand  oould  be  inferred  held 
to  sustain  verdict  for  plaintiff. 
This  being  a  suit  in  troTer  to  recover  an 
automobile,  the  title  to  whicii  is  admittedly  in 
the  plaintiff,  and  the  only  issue  being  whether 
or  not  the  demand  made  upon  the  defendant 
had  been  properly  and  time^  made,  a  verdict 
for  the  plaintiff  is  supported  by  the  evidence, 
when  it  is  reasonably  inferable  therefrom,  al> 
though  not  positively  appearing  in  express  lan- 
guage, that  the  demand  was  properly  and  time- 
ly made. 


2.  Ai»peti  and  error  ^=:»I005(2)  —  Approved 
verdict,  supported  by  evidence,  not  distiirtied. 

The  motion  for  new  trial  contains  only  the 
general  grounds.  The  verdict,  being  supported 
by  the  law  and  the  evidence,  and  having  the  ap- 
proval of  the  trial  judge,  will  not  be  disturbed. 

Error  from  City  Court  of  Savannali;  Davla 
Freeman,  Judge. 

Action  of  trover  by  Barney  Kamlnaky  and 
others  against  M.  H.  Floyd.  Verdict  and 
judgment  for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

GignilUat  &  (yNeal,  J.  S.  Harrison,  and  M. 
H.  Bernstein,  all  of  Savannah,  for  plaintiff  in 
error. 

O'Neal  &  Kravitch,  of  Savannah,  lor  de- 
fendants in  error. 

STEPHENS,  J.   Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(26  Oa.  App.  6M) 

PITTMAN  et  al.  v.  DORSEY,  Governor. 

(No.  II 135.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  13,  1920.) 

(ByUahus  dy  the  Oowrt.) 

1.  Contlnnanee   ^s»48— Denial   of   motion    on 
oonflloting  evidenoe  is  not  error. 

Motions  for  continuance  being  addresied  to 
the  sound  discretion  of  the  trial  judge,  and  the 
evidence  in  this  case  adduced  upon  the  hearing 
of  a  motion  for  continuance  being  conflicting, 
the  trial  judge  did  not  err  in  refusing  to  con- 
tinue the  case. 

2.  Bail  ^=:»84— To  eolre  faelat  leaned  en  for- 
.  felted  recognizanoe,  a  tender  of  additional  bail 

not  aooepted  ie  no  defense. 

Where  a  scire  facias  issues  against  a  prin- 
cipal and  surety  upon  a  forfeited  recognizance, 
the  mere  tender  of  additional  bail,  unaccepted 
and  unapproved,  is  no  defense  against  a  final 


judgment  See,  in  this  connection.  Pen.  Code 
1910,  {  900;  Griffin  v.  Moore,  2  Ga.  331;  Wil- 
liams V.  Jenkins,  53  Ga.  166. 

3.  Jury  ^s»l5(3)-.JndDment  absolnto  aoalnst 
surety  may  be  rendered  witliout  Jury. 

The  trial  judge,  without  the  intervention  of 
a  jury,  properly  entered  judgment  absolute 
against  the  principal  and  surety. 

Error  from  Superior  Court,  Fannin  Coun- 
ty; N.  A.  Morris,  Judge. 

Proceeding  by  H.  M.  Dorsey,  Governor, 
against  John  Pittman  and  another,  as  prin- 
cipal and  surety  on  a  forfeited  recognizance. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Affirmed. 

Clay  &  Giles,  of  Marietta,  for  plaintilfs  in 
error. 

John  T.  Dorsey,  Sol.  Cten.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Ridge,  for  defendant  in 
error. 

STEPHENS,  J.    Judgment  afDrmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(25  Ga^  App.  4S) 
WASHINGTON  v.  STATE.     (No.  11509.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  18,  1920.    Motion  for  Rehearing 

Denied  July  29,  1920.) 

(ByUahu9  hy  the  Oowrt.) 

Criminal  law  ^=s>778(4),  799— Cliariin  as  to 
presamptlon  of  Innoeonoe  held  not  nrrone- 
OHs;  charge  exolndlng  opinions  or  aaaertiena 
of  oonnaol  Md  not  to  deprive  aoonaed  of 
rioht  to  bonott  of  oounsel. 

There  is  no  merit  in  any  of  the  special 
grounds  of  the  motion  for  a  new  trial;  the 
evidence  is  ample  to  support  the  verdict,  which 
is  approved  by  the  trial  judge,  and  the  judg- 
ment is  affirmed. 

E^ror  from  Superior  Court,  Emanuel  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Eddie  Washington  was  convicted  of  an  as- 
sault with  intent  to  rape,  his  motion  for  a 
new  trial  was  denied,  and  he  brings  error. 
Afiirmed. 

The  prosecution  was  for  assault  with  in- 
tent to  rape.  The  first  and  second  special 
grounds  in  the  amended  motion  for  new  trial 
were  as  follows: 

First.  Because,  upon  the  trial  the  court  erred 
in  giving  the  following  charge,  to  wit:  *'In  de- 
termining the  guilt  or  innocence  of  the  defend- 
ant the  court  instructs  you  now  that  the  opin- 
ion of  counsel  in  the  case  is  not  to  control 
you  at  all.  Assertions  by  counsel  either  way 
about  a  party's  guilt  or  innocence  is  a  matter 
that  the  jury  has  no  right  to  consider.     The 
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jury  passes  on  the  evidence.  The  province  of 
counsel  is  to  discuss  the  evidence,  and  not  ex- 
press any  opinion  about  what  its  conclusions 
ought  to  be;  that  is  for  the  jury  to  pass  on"— 
the  error  in  said  charge  being  that  the  court 
curtailed  the  right  of  argument  of  counsel  for 
movant,  and  thereby  deprived  movant  of  his 
right  under,  and  was  violative  of,  article  1, 
section  1,  paragraph  4,  of  the  Constitution  of 
the  state  of  Georgia  as  follows:  ''No  person 
shall  be  deprived  of  the  right  to  prosecute 
or  defend  his  own  cause  in  any  of  the  courts 
of  this  state,  in  person,  by  attorney  or  both**— 
and  article  1,  section  1,  paragraph  5,  of  said 
Constitution,  as  follows:  "Every  person  charg- 
ed with  an  offense  against  the  laws  of  this 
state  shall  have  the  privilege  and  benefit  of 
counsel." 

Second.  Because  the  court  erred  in  charging 
the  jury  as  follows:  "Under  the  law  of  this 
state,  every  man  who  is  charged  with  crime, 
when  he  pleads  not  guilty,  is  presumptively  not 
guilty.  That  is  a  presumption  of  law  that  he 
is  not  guilty.  That  is  not  a  conclusive  pre- 
sumption. If  it  was,  that  would  end  the  case 
as  a  matter  of  course.  That  is  a  mere  prima 
fade  presumption;  what  is  known  as  a  rebut- 
table presumption.  There  are  presumptions  of 
law  and  presumptions  of  fact;  that  is  a  pre- 
sumption of  law  as  to  his  innocence"— the  said 
error  being  tiiat  said  charge  did  not  state  the 
doctrine  of  law  as  to  the  presumption  of  in- 
nocence as  clearly  and  correctly  as  the  movant 
waa  entitled  to  have  it  presented,  and  tended 
to  confuse  the  jury,  and  failed  to  safeguard  the 
interests  of  the  movant  to  the  degree  that  the 
law  demands. 

— Statement  by  editor. 

Alfred  Herrington,  Jr.»  of  Swainsboro,  for 
plaintiff  in  error. 

Walter  F.  Grey,  Sol.  Gen.,  of  Swainsboro, 
for  the  State. 

BLOODWORTH,  J.    Affirmed* 

BROYLES,  O.  J.,  and  IrUKE,  J.,  concur. 


(26  Ga.  App.  499) 

CARHART  V.  MACKLE  et  al.     (No.  11342.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  15,  1920.) 

(ByUabus  hy  the  Court) 

1.  Appeal  anil  error  <ss>l075^Qoe8tiont  at  to 
oount  of  petition,  abandoned  in  brief  of  coun- 
sei  for  piaJntifif  in  error,  wiii  not  be  eon- 
•idered. 

0>unsel  for  plaintiff  in  error  having  spe- 
dfically  abandoned  in  their  brief  the  second 
count  of  the  petition,  no  question  relating  to 
that  count  will  be  considered  by  this  court. 

2.  Appeal  and  error  ^a?  19(1)— Error  mutt 
bo  assloned  on  oxoeptions  pendente  iite. 

"Exceptions  pendente  lite,  though  duly  ap- 
proved and  ordered  filed  as  a  part  of  the  rec- 
ord, upon  which  no  error  was  originally  as- 


signed in  the  main  bill  of  exceptions,  and  upon 
which  counsel  made  no  assignment  before  the 
argument  of  the  ,case,  will  not  be  considered 
by  this  court." 

Error  from  City  Court  of  Atlanta ;  H.  M. 
Reld,  Judge. 

Action  by  B.  A.  Carbart  against  F.  E. 
Mackle  and  another.  General  demurrer  to  a 
count  of  a  petition  sustained,  and  a  special 
demurrer  to  another  count  thereof  sustained, 
and  plaintiff  brings  error.  Writ  of  error 
dismissed. 

Moore  &  Pomeroy  and  Coles  &  Savage,  all 
of  Atlanta,  for  plaintiff  in  error. 

Norman  I.  Miller,  of  Atlanta,  for  defend- 
ants in  error. 

BLOODWORTH,  J.  The  bili  of  exertions, 
which  waa  certified  by  the  presiding  judge 
on  the  16th  day  of  February,  1920,  in  so  far 
as  it  relates  to  count  1  of  the  petition  (the 
only  count  relied  on  in  the  brief  of  counsel 
for  the  plaintiff  in  error),  is  as  follows: 

''Be  it  remembered  that  on  the  20th  day  of 
October,  1917,  at  the  regular  September,  1917, 
term  of  the  dty  court  of  Atlanta,  before  Hon. 
H.  M.  Reid,  judge  thereof,  there  came  on 
to  be  heard  the  case  of  R.  A.  Carhart  v.  F. 
E.  Mackle  and  Sheridan  McAuley,  such  hear- 
ing being  had  on  general  demurrers  filed  by 
the  defendants  therein  to  count  1  of  plaintiff's 
petition  in  such  cause,  and  also  on  general  and 
special  demurrers  to  count  2  of  such  petition; 
and  thereupon  the  court  entered  orders  sustain- 
ing the  general  demurrers  to  count  1  upon 
the  ground  that  said  count  set  forth  no  cause 
of  action  against  said  defendants;  and  the 
said  court  also  sustained  in  the  same  orders 
one  of  the  special  demurrers  to  count  2  of 
plaintiff's  petition,  but  did  not  pass  upon  the 
general  demurrers  to  count  2  of  said  petition. 
To  each  and  all  of  which  rulings  of  said  court 
the  plaintiff  in  error  excepted,  now  excepts,  and 
assigns  the  same  as  errors.  Plaintiff  in  error 
thereupon,  and  within  the  time  required  by 
law,  filed  his  bill  of  exceptions  and  carried  this 
case  to  the  Court  of  Appeals  of  Georgia,  and 
upon  motion  of  the  defendants  in  error  the 
Court  of  Appeals  dismissed  said  bill  of  excep- 
tions upon  the  ground  that  the  same  was  taken 
to  the  said  Court  of  Appeals  prematurely,  in- 
asmuch as  the  case  bad  not  been  finally  de- 
termined in  the  lower  court,  and  that  the  case 
was  still  pending  in  said  lower  court,  but  or- 
dered that  such  bill  of  exceptions  operate  as 
exceptions  pendente  lite,  as  shown  by  the  re- 
mitter in  said  case."  * 

[1,  2]  It  will  be*  seen  from  the  foregoing 
that  the  plaintiff  in  error  excepted  only  to 
the  rulings  on  the  demurrers,  and  did  not 
specifically  assign  error  on  the  exceptions 
pendente  lite.  In  Sumner  v.  Sumner,  121  Ga. 
1,  48  S.  E.  727(1),  the  Supreme  Court  held 
that— 

"In  order  for  exceptions  pendente  lite  to  be 
passed  upon  by  the  Supreme  Court,  error  must 


4t=s»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


656 


103  SOirpHISA^TQRN  BEPOBCTEB 


(9«* 


be  distinctlj  uilgned  thcneon  either  in  the  bill 
of  excepUone  or  at  ^e  hearing  of  the  ease 
in  that  coart.** 

A  case  which  presents  a  question  quite 
similar  to  the  one  at  bar  )b  tb^t  of  Jones  v. 
Ragan,  136  Ga.  653,  71  S.  R  lOdS.  In  that 
case  the  Supreme  Court  held: 

"Exceptions  pendente  lite»  though  duly  al* 
lowed  and  ordered  filed  as  a  part  of  the  rec- 
ord, upon  which  no  error  was  originally  as- 
signed in  the  main  bin  of  exceptions,  and  upon 
which  counsel  made  no  assignment  before  the 
argument  of  the  case,  will  not  be  considered  by 
this  court." 

In  support  of  this  lioldlng  the  oases  of 
ShsTT  ▼.  JMies  Newton  Co.,  133  Oa.  446^  66 
S.  E.  240,  and  citations,  and  Runnals  ▼.  Ay- 
cock,  78  Ga.  563, 3  S.  E.  657,  were  cited.  This 
ruling  is  controlling!  in  the  present  case. 
See,  also,  Btov«r  ▼.  Adams,  114  Oa.  171(1), 
172a),  39  S.  E.  864  r  Nldiolls  ▼.  PopW^,  80 
Ga.  605,  6  S.  B.  21(0). 

Writ  of  error  dismissed. 

BROYLBSf  a  J^  and  LUKE»  J^  concur. 


(25  Oft.  App.  4S9) 

ELROD   V.  STATE,    (No.   11504.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  3L4,  1920.) 

(ByUuJmM  hy  Ma  Court.) 

1.  Criminal  law  4=s>  115 1— Refusal  of  continn* 
anoe  because  of  absenoa  of  witnesses  held  not 
abuse  of. discretion. 

Under  all  the  facts  of  this  case,  this  court 
cannot  say  that  the  judge  abused  his  discretion 
in  refusing  to  continue  the  case. 

2.  Charge  of  osirt. 

When  considered  in  connection  with  the  en- 
tire charge,  there  is  no  error  in  the  excerpt 
therefrom  of  whidi  complaint  is  made. 

3.  Sulllolency  of  ovidosoe. 

There  is  ample  eyidenoe  to  support  tlie  ver- 
dict. 

Luke,  7.,  dissenting. 

'  Error  from  Superior  Court,  Gordon  Coun- 
ty;  M.  C.  Tarver,  Judge. 

Carl  Elrod  was  prosecuted  for  an  offense, 
and  from  the  Judgment  he  brings  error.  Af- 
firmed. 

The  amended  motion  for  new  trial  sets 
forth  the  following  showing  on  defendant's 
motion  for  continnanoe: 

Defendant  on  said  .motion  testified: 


The  indictment  in  this  case  was  returned  yes- 
terday afternoon.  I  at  once  sent  for  Mr.  En- 
banks  to  come  to  the  jail  and  see  me,  and  he 
came  after  dark.  I  hnve  been  in  jaii  Monday; 
this  is  Thursday.  I  gave  him  the  names  of  the 
witnesses  he  wanted  in  this  case.  I  gave  him 
the  names  of  J.  D.  EUrod,  Mr.  Willerson,  Jolm 
Osbom,  and  John  Lay,  and  told  him  to  have 
them  summoned.  Lay  and  Osborn  are  here, 
and  my  father  and  Mr.  Willerson  are  absent. 
They  are  absent  without  my  consent.  I  vrant 
them  here.  I  expect  to  have  them  in  court 
to-morrow  morning  at  the  meeting  of  the  court, 
and  I  cannot  go  safely  to  trial  without  them. 
My  father  lives  over  in  Murray  county,  and  Wil- 
lerson lives  up  here  in  Gordon  county.  I  expect 
to  prove  by  each  of  them  that  they  were  at  my 
house  on  last  Sunday  afternoon,  when  Bob 
Steele  came  there,  and  they  will  swear  that  I 
did  not  let  Bob  Steele  have  any  whinky,  snd 
that  Bob  Steele  did  not  get  any  whisky  at  my 
place.  These  two  absent  witnesses  are  white 
men.  Lay  and  Osbom  are  here,  and  are  ne- 
groes. This  showing  is  not  made  for  delay,  but 
to  get  the  testimony  of  the  above  witnesses. 

T.  M.  Watts,  sheriff  of  Gordon  county,  tes- 
tified on  said  motion: 

The  subpcsnas .  f or  the  defendant's  witnesses 
in  this  case  were  placed  in  my  bands  early  this 
morning.  I  have  had  Lay  and  Osboni  served. 
I  have  not  had  time  to  havie  Mr.  Elrod  and  Mr. 
Willerson  served.  Mr.  WiUerson  lives  in  the 
upper  edge  of  this  county,  and  Mr.  XUrod  over 
in  Murray  county,  in  this  state. 

M.  B.  Eubanks,  attorney  for  defendant; 
stated  in  his  place: 

Last  night,  while  at  supper,  the  defendant 
sent  for  n&e  to  come  to  the  jail  to  see  bim.  I 
went  as  soon  as  I  finished  my  supper.  The  lulls 
bad  been  returned  and  placed  on  the  docket 
yesterday  afternoon.  When  I  got  to  the  jail, 
the  defendant  gave  me  the  names  of  four  wit- 
nesses above  referred  to.  When  I  came  back 
to  the  courthouse  last  niglit,  the  court  still 
being  in  session  trying  the  Byrd  case,  I  gave 
the  list  of  witnesses  to  the  derk,  who  issued 
them  last  night,  and  I  instructed  that  they  be 
served  at  once. 

— Statement  by  editor. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  In 
error. ' 
Joe  M.  Lang,  BoL  Gen.»  of  Calhoun,  for  the 

State. 


BLOODWORTH,  J.    Judgment  affirmed. 

I  « 

BROTLBS,  C.  J.,  ecmcurs. 

LUKE,  J,  (dissenting.)  I  think,  under  the 
motion  of  the  defendant  for  a  postponement 
of  his  case,  it  should  hSTe  been,  under  the 
particular  facts  of  the  case,  i^anted. 
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(2&  pa.  App.  666)  , 

BARNES  V.  STATE.     (No.  tie5l.> 

(Oourt  of  Appeals  of  Oeotg^  Diyi«km  No;  1 

July  2a  1920.) 

(BifUabus  ,liu  *^  Court,) 

Criminal  Iftw  <9ss>772My.  8IOi  811(5),  815(4)--' 
Larceny  ^s»75(l)— CHarge  a8  to  veniM  held 
not  erronooiffs;   referonoe  In  olmroe  solely  to 
itooiimentary  impeaohlng  evidenoe  wtm  not  er- 
ror, though  some  of  impeaohlng  evttfenoe  was 
oral;    oharge  not  erroneous,  as  eHminatIng 
neoessary  proof  by  etate;  oharge  held  not  er- 
roneous, beoause  not  making  earrying  away 
merely  evldentlafy   ef  pvrpose  with  which 
property  was  taken. 
The  yerdict  was  authorized  by  the  evidence, 
and  none  of  the  special  grounds  of  the  motion 
for  a  new  trial  shows  reversible  error. 


Error  from  City  Court  of  Floyd  County; 
W.  J.  ^unnally,  Judge. 

Jack  Bailies  was  convicted  of  an  offfense; 
his  motion  for  new  trial  was  denied,  and  lie 
brings  error. '  Affirmed. 

The  special  gronnda  id  the  vmotion  for  ikew 
trial  were  as  follows:    - 

Because,  as  mov^t  contends,  said  verdict  is 
contrary  to  law  and  wholly  without  eyidence 
to  support  it,  in  that  the  charge  is  simpka  lar- 
ceny, and  the  evidence,  if  showing  a  larceny 
at  aXU  .shp^s  ope  from  the  person,  aad  not 
simple  larceny,  for  under  the  evidence,  in  or- 
der to  constitute  a  larceny,  it  must  show  the 
money  still  in  the  control  and  possession,  and 
so  near  his.  person  as  to  be  entirely  within  hi6 
control  and  not  out  of  his  possession;  for,  as 
movant  contends,  if  the  m6ney  had  passed  actu- 
ally out  of  his  possession,  so  that  it  might  be- 
come the  subject  of  any  larceny  other  than 
from  the  person,  then  under  the  evidence  such 
passing  out  of  bis  possession  w^s  with  his 
knowledge  and  consent  and  not  privately  done.  . 

Because  the  court  erred  in  the  followinfg 
charge  to  th^  jury:  '^here  has  been  some 
evidence  submitted  to  you,  documentary  evi- 
dence, for  the  purpose  bf  impeachifig  the  wit- 
ness Riggs*'— the  error  being  in  the  uee  of  the 
words  "documentary  evidence**  alone,  while  the 
strongest  evidence  offered  to  Impeadh  the  wit- 
ness was  oral  testimony. 

Because  the  court  erred  in  the  following 
charge  to  the  jury:  "I  charge  you  that  It  would 
be  immaterial  whether  the  crime,  if  there  wae 
one,  occurred  ip  ti^s  oonnty  or  some  other 
county,  if  the  .property  ^waJs  brov^ht  into  this 
county  by  the  defendant;,  and  he  intended  to 
hold  possession  of  it,  this  would  he  the  proper 
venue  of  the  crime."  Said  charge  was  error, 
because  not  a  correct  statement  of  law,  and 
further  in  direct  conflict  with  the  former  charge 
of  the  Court  that  it  was  incumbent  upon  the 
state  to  show  that  the  crime  occurred  in  this 
county. 

.  Because  the  court  erred  in  charging  the  jfnry 
as  follows:  "If  you  ^d  there  was  any  plan, 
scheme,  device,  or  fraud  practiced  upon  Rigi^s 
by  the  defendant  for  the  purpose  of  getting 
possession  of  this  money  for  the  purpose  of 


(lOS  8.B.) 

stealing  the  same^  stad  thib  defeadant  did  take 
and  carry  it  away  under  thtoae  ciifcnmstances, 
he  would  be  guilty."  Said  charge  was  error,  be- 
cause it  made  lareeoy  conditioned  upon  the 
eairyisig  away  the  mytmfif,  when  as  a  matter  of 
law  larceny  is  first  a  wrongful  and  fraudulent 
taking  and  then  carrying  away;  the  wrong  and 
the  fraud  and  the  intent  to  steai  applying  to  the 
taking,  the  covering  in0  the  possession  of  the 
defendant  the  stolen  property,  and  the  carry- 
ing away  being  merely  evidentiary  of  the  pur- 
pose and  intent  with  which  the  thing  was 
talEsn. 

Because  the  conrt  erred  in  charging,  the  iury: 
"If  there  was  sodi  a  game  on,  and  had  not 
been  completed,  and  he  took  the  money  away 
before  it  was  determined  who  was  the  winner, 
with  intent  to  steal  th^  same,  it  would  still  be 
larceny."  Said  charge  waa  error,  because  not 
the  law,  .because  it  eliminated,  from  those  things 
necessary  for  the  state  to  prove,  a  wrongful  and 
fraudulent  taking. 

restatement  by  editor.     . 


M.  B.  Bubanks,  ot.Bome»  £or  plaintiff  in 
error; 

BROYXBS,  C.  J.    Judgment  afDrmed. 
LUKB  and  BLOODWORTH,  J  J.,  concttr. 


.    (as  Ga.  App.  602) 

BECKHAM  V.  JAOOBJd  PHAFYMACY  CO. 

(No.  11605.) 

(Court  of  Appeals  of  Georgia*  Division  No^  1. 

July  29,  1920.)    . 

(SyUabus  hy  ihe., Court.) 

Food  €^2i^PetitlMi  alleglno  negllgeat  sale  of 
poisonoaa  beverage  held  not  demarrable. 

Conceding,  but  not  deciding,  that  the  peti- 
tion as  amended  was  sifbject  to  one  or  more  of 
the  special  dematrers  interposedv  none  'of  the 
special  ■  demurrers  were  passed  upon,  aaul  the 
petition  set  out  a  canse  of  action,  ^ongh  it  may 
have  been  defectively  stated.  The  c6urt,  there- 
fore, erred  in  dismissing  the  petition  on  gen^ 
end  demurrer. 

Error  from  Sup^or  Court»  Fnltea  Coun^ 
ty;   J.  T.  Pendleton,  Jndgel 

Suit  by  E.  B.  Becknam  against  the  Ja- 
cobs pharmacy  Company.  Petition  dismiss- 
ed on  general  demurrer,  and  plaintiff 
brings  error.    Reversed. 

The  petition  of  E.  B.  Beckham  shows  the 
following  facts: 

(1)  The  defendant  is  Jacobs  Pharmacy  Com- 
pany! a-  corporation  organized  under  the  laws  of 
the  state  of  Georgia,  •  doing  business  in  said 
county  and  state,  operating  and  maintaining 
a  drug  store  on  the  comer  of  Whitehall  and 
Alabama  streets  in  the  dty  of  Atlanta,  where 
defendant  sells  and  offers  for  sale  to.  the  public 
dmgs,  sondries,  etc.,  maintaining  in  Said  store  a 
soda  fountain  lor  the  sale  of  cold  drinks  and 
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beverages,  among  them  being  coca-cola  and 
celery,  which  is  sold  as  a  refreshing  and  harm- 
less drink. 

(2)  Petitioner  has  been  damaged  by  defend- 
ant in  the  snm  of  $10,000  by  reason  of  the 
following  facts: 

(3)  On  February  25, 1919,  at  abont  11  o'dock 
in  the  morning,  petitioner  went  into  defendant's 
store  and  purchased  at  the  soda  fountain  a 
drink  of  coca-cola  and  celery.  The  drink  was 
made  in  a  glass  goblet  by  one  of  defendant's 
employes,  served  to  petitioner,  who,  noticing  a 
peculiar  taste  in  said  drink,  drank  about  three- 
fourths  of  the  same.  He  paid  for  said  drink 
the  sum  of  five  cents,  and  left  the  store. 

(4)  Immediately  after  drinking  the  said  coca- 
cola  and  celery,  petitioner  went  to  his  home  on 
Blarietta  street  Upon  reaching  his  home  peti- 
tioner was  seized  with  violent  pains  in  his  arms, 
shoulders,  and  around  his  heart.  Realizing 
that  something  was  wrong,  petitioner  took  an 
emetic  to  expel  the  drink  from  his  stomach. 
Feeling  no  better  after  its  expulsion,  he  went 
to  a  nearby  drug  store,  and  there  procured 
the  services  of  two  doctors  and  others,  who 
upon  examination  found  that  he  had  been  poi- 
soned by  some  unknown  chemical  poison  that 
had  been  taken  internally  and  had  the  effect 
of  stopping  his  circulatory  system,  depressing 
his  heart  action,  and  turning  him  black  in  the 
face  and  hands.  These  doctors  worked  on  peti- 
tioner for  a  considerable  time  to  keep  petition- 
er from  dying,  giving  him  stimulants  and  med- 
icine to  stimulate  his  heart  action. 

(5)  Petitioner  shows  that  during  all  this 
time  he  suffered  great  pain  and  agony,  both  in 
mind  and  body,  being  fearful  that  he  was  going 
to  die  from  the  effects  of  the  poison  which  he 
drank  in  the  coca-cola  and  celery. 

(6)  From  the  effects  of  the  poison  petition- 
er was  confined  to  his  bed  for  five  days,  under 
the  care  of  a  physician. 

(7)  Petitioner  shows  that  the  sole  canse  of 
said  poisoning  and  sickness  was  due  to  the 
drinking  of  said  coca-cola  and  celery  that  was 
sold  to  him  by  defendant. 

(8)  Petitioner  shows  that  he  had  no  knowl- 
edge or  opportunity  of  knowing  the  exact  con- 
tents of  the  glass  of  coca-cola  and  celery,  but 
relied  on  the  defendant  serving  him  the  harm- 
less article  of  drink  that  he  had  ordered. 

(9)  Petitioner  further  shows  that  up  to  the 
time  of  said  poisoning  and  said  sickness  he  pos- 
sessed excellent  health  and  vigor,  but  since 
said  sickness  his  heart  action  has  been  weak* 
his  blood  circulation  is  poor,  and  he  suffers 
from  fatigue  and  exhaustion  after  the  slightest 
exercise,  and  petitioner  labors  under  the  fear 
and  suspense  that  the  poisoning  may  yet  has- 
ten his  death. 

(10)  Petitioner,  when  he  realized  that  he  had 
been  poisoned  and  felt  his  life  slowly  ebbing 
away,  suffered  great  mental  agony  and  fear, 
and  he  continued  to  suffer  with  anguish  and  fear 
of  death  while  he  was  confined  to  his  bed. 

(11)  From  said  sickness  due  to  drinking  the 
poison,  petitioner,  was  compelled  to  pay  out 
$40  for  physicians'  services  and  medicines. 

(12)  That  at  the  time  he  was  poisoned  he 
was  earning  $7  per  day  and  that  he  lost  10 
days  from  his  work  on  account  of  said  poisoning 
and  sickness,  losing  thereby  $70. 


(13)  Petitioner  shows  that  the  poisoning  was 
due  solely  to  negligence  of  defendant,  to  wit:^ 

(a)  Said  defendant  was  negligent  in  serving 
in  the  coca-cola  and  celery  an  ingredient,  tm- 
known  to  petitioner,  that  would  poison  or  cause 
petitioner  to  be  sick. 

(b)  Said  defendant  was  negligent  in  failing  to 
use  care  and  caution  to  prevent  poisonooa  in- 
gredients or  chemlcala  from  being  served  in 
the  glass  of  coca-cola  and  celery  to  petitioner. 

(c)  Said  defendant  was  negligent  and  care- 
less in  serving  petitioner  an  unwholesome  and 
impure  drink,  knowing  that  petitioner  was  re- 
lying on  defendant  to  furnish  him  a  pure  and 
wholesome  drink. 

(14)  Petitioner  shows  that  he  is  unable  to 
allege  just  what  the  poison,  which  was  in  said 
drink,  was,  he  having  no  opportunity  to  discov- 
er said  fact,  but  he  alleges  that  same  con- 
sisted of  some  sort  of  chemical  poison  which  is 
injurious  to  the  human  system,  and  which  is 
dangerous  to  take  internally.  Said  defendant 
knew,  or  in  the  exercise  of  ordinary  care  could 
have  known,  that  said  poison  was  in  said  drink, 
and  that  same  was  dangerous  to  any  person 
drinking  same. 

— Statement  by  editor. 

Branch  &  Howard  and  Bond  Almand,  all 
of  Atlanta,  for  plaintiff  in  error. 

Rosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, for  defendant  in  error. 

BROTLBS,  O.  J.    Judgment  reversed. 

LUKB  AND  BLOODWORTH,  JJ..  concar. 


(26  as.  App.  SOi) 

BENNETT  v.   STATE.     (No.    11533.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

July  15,  1920.) 

(8yttdbu9  by  the  Court,) 

1.  CrlmlnaJ  law  ^=s>l  1 60  — Approved  vordict 
supported  by  some  avidenca  wili  act  be  dis« 
turbed. 

*'In'  this  case  the  motion  for  a  new  trial 
contained  only  the  usual  general  grounds. 
There  was  some  slight  evidence  authorising 
the  verdict;  and  the  verdict  having  been  ap- 
proved by  the  trial  judge,  under  the  repeated 
and  uniform  rulings  of  this  court  and  of  the 
Supreme  (3ourt,  a  reviewing  court  is  powerless 
to  interfere." 

2.  Criminal  law  ^s»935(l)— Trial  Judge  ha* 
discretion  to  grant  or  refuse  new  trial,  where 
verdict  Is  against  evidence. 

"When  the  verdict  is  apparently  decidedly 
against  the  weight  of  the  evidence,  the  trial 
judge  has  a  wide  discretion  as  to  granting  or 
refusing  a  new  trial;  but  whenever  there  is 
any  evidence,  however  slight,  to  support  a  ver- 
dict, which  has  been  approved  by  the  trial 
judge,  this  court  is  absolutely  without  author- 
ity to  control  the  judgment  of  the  trial  court. 
Bradham  v.  State,  21  6a.  App.  510,  94  S.  XL 
618,  and  cases  cited. 

lAike,  J.,  dissenting. 


»» 
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Error  from  City  Court  of  Alma;  L.  D. 
liUke,  Judge. 

T.  H.  Bennett  was  prosecuted  for  criminal 
trespass,  his  motion  for  new  trial  after  Judg- 
ment was  denied,*  and  he  brings  error.  Af- 
firmed. 

On  a  charge  of  criminal  trespass  the  evi- 
dence of  Joseph  Johnson  was  as  follows: 

My  name  is  Joseph  Johnson.  I  live  in  Bacon 
county,  and  I  know  Tom  H.  Bennett,  and 
knew  him  on  the  20th  day  of  December,  1917, 
and  I  owned  28  acres  in  the  fifth  land  dis- 
trict of  Bacon  county,  Ga.,  and  being  a  part 
of  lot  147,  in  the  northwest  comer  of  said 
lot.  I  was  looking  over  this  land,  and  found 
that  there  had  been  some  timber  cut  from 
the  28  acres  (that  is,  cross- ties  and  govern- 
ment timber),  and  there  was  20  some  odd 
pieces  of  this  timber  cut  on  my  land.  The  de- 
fendant cut  this  timber  on  or  about  the  20th 
of  December,  1917,  on  my  land  in  Bacon  coun<> 
ty,  and  I  did  not  sell  or  give  same  to  him,  and 
he  had  no  right  to  cut  it  I  saw  his  hands 
in  the  woods  cutting  timber,  and  I  showed 
them  my  lines,  before  they  cut  my  timber. 

Cross-examination:  I  did  not  see  this  tim- 
ber cut,  though  I  saw  the  hands  of  the  defend- 
ant, T.  H.  Bennett,  hauling  it  after  it  was 
cut.  I  do  not  know  whether  T.  H.  Bennett 
ever  leased  this  timber  from  the  American  Tie 
&  Timber  Company  or  not,  and  when  I  asked 
the  defendant,  Tom  Bennett,  about  this  tim- 
ber being  cut,  he  told  me  that  he  had  a  lease 
from  the  American  Tie  &  Timber  Company, 
and  that  he  had  paid  their  agent,  J.  H.  Harrey, 
for  same,  and  for  me  to  call  on  J.  H.  Harvey 
for  pay  for  this  timber,  and  Harvey  would 
pay  for  same.  I  called  on  J.  H.  Harvey,  and 
he  did  not  pay  me  for  the  timber,  and  I  did 
not  ask  the  defendant,  Tom  H.  Bennett,  for 
pay  for  same  after  that  time. 

Redirect  examination:  I  do  know  that  this 
timber  was  cut  on  my  land,  and  that  the  hands 
of  T.  H.  Bennett  cut  this  timber,  and  that 
same  was  cut  after  I  purchased  same;  that 
is,  after  December  10,  1917. 

Recross-examination:  My  feelings  are  good 
towards  the  defendant.  I  have  not  spoken  to 
him  since  I  first  asked  him  about  pay  for  this 
timber.  I  did  not  forbid  his  hands  from  haul- 
ing through  my  lane.  I  did  not  tell  them  that 
I  would  kill  them,  though  I  did  forbid  them 
from  hauling  through  a  private  lane.  I  ap- 
peared before  the  grand  jury  more  than  once 
before  this  defendant  was  indicted  on  this 
charge. 

The  state  then  introduced  the  deed  from 
the  American  Tie  &  Timber  Company,  dated 
the  10th  day  of  December,  1917,  to  the  28 
acres  of  land,  made  to  Joe  Johnson,  of  Bacon 
county,  which  deed  was  admitted  without 
objection. 

Defendant's  statement: 

During  the  fall  of  1917  I  was  in  the  cross- 
tie  and  timber  business,  and  I  held  a  lease 
from  American  Tie  &  Timber  Company, 
through  their  agent,  J.  H.  Harvey,  who  then 
lived  at  New  Lacey,  Bacon  county,  Oa.,  and 


▼.  STATE  869 

S.E.) 

while  cutting  timber  near  the  line  and  next 
to  the  lands  of  Joe  Johnson,  some  of  my 
hands  got  across  the  line  and  cut  a  few 
pieces  of  timber  belonging  to  Joe  Johnson. 
Mr.  Johnson  advised  me  that  this  timber  had 
been  cut  by  my  hands.  I  told  him  that  I  had 
bought  this  timber  from  John  Harvey,  as 
agent  for  the  American  Tie  &  Timber  Com- 
pany, and  for  him  to  see  John  Harvey.  This 
is  a  malicious  prosecution;  Joe  Johnson  ap- 
pearing before  the  grand  jury  several  times 
before  he  was  able  to  indict  me,  and  never 
asked  me  for  pay,  and  would  not  speak  to  me 
after  he  first  asked  me  for  the  pay  for  this 
timber,  and  threatened  to  kill  my  hands,  if 
they  hauled  timber  through  his  lane  while 
working  for  me. 

Joe  Johnson,  being  recalled,  testified  as 
follows: 

I  have  heard  what  the  defendant  stated,  and 
deny  the  truthfulness  of  same;  it  is  not  a  ma- 
licious prosecution,  and  I  did  not  threaten  to 
kill  Bennett's  hands. 

— Statement  by  editor. 

I.  J.  Bussell,  of  Alma,  for  plaintiff  in  error. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  concurs. 

LUKE,  J.  (dissenting).  I  do  not  agree 
with  the  majority  view  that  the  evidence  in 
the  case  supports  the  verdict  The  defendant 
was  charged  with  criminal  trespass.  The 
evidence  fails  to  show  a  willful  trespass  as 
charged. 


(25  Ga.  App.  658) 
THOMAS  V.  STATE.    (No.  11662.) 

(Court  of  Appeals  of  Genrda,  Division  No.  1. 

July  28,  1020.) 

(SyUahu  hv  the  Court,) 

1.  Intoxloating  liquors  ^=s>209— Indictment  for 
manufaoturlng  lield  •■fRoient. 

The  court  did  not  err  in  overruling  the  de- 
murrer to  the  indictment. 

2.  Criminal  law  ^=:>776(5)— instniotlon  at  to 
oonslderation  and  etfeot  of  good  oiuuraoter  at 
oreatlng  reasonable  doubt  held  not  erroneous. 

The  following  charge  complained  of  was  not 
error:  ''Evidence  as  to  good  character  of  one 
on  trial  charged  with  crime  is  always  relevant 
and  competent  to  be  considered  by  the  jury,  and 
in  a  case  where  guilt  is  not  plainly  established, 
evidence  as  to  good  character  may  of  itself 
be  sufficient  to  generate  in  the  minds  of  tbe  jury 
a  reasonable  doubt  as  to  the  guilt  of  the  de- 
fendant. The  rule  is  that  evidence  as  to  good 
character  is  to  be  taken  and  considered  by  the 
jury  in  connection  with  the  other  evidence  in 
the  case  in  its  entirety,  and  if,  after  considering 
the  evidence  as  a  whole,  the  jury  is  satisfied 
of  the  defendant's  guilt,  then  and  in  that  event 
it  is  [for]  the  jury  to  convict,  notwithstanding 
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inch  evidence  M  to  jnch  good  diaracter.** 
Braidl  y.  State,  117  Oa.  37,  38,  43  S.  B.  460; 
HiU  ▼.  Statet  18  Qtu  App.  258,  89  S.  B.  851, 
and  dt, 

3.  Criminal   law  ^ab>552<3)— CoRvletlon  erro- 
aeous,  where  eireumstantlaf  evidence  ^d  not 
exclude  every  reasonable  liypotlieels  save  that 
of  ooilt. 
The  evidence  upon  which  the  st&te  relied 
to  convict  the  defendant  was  purely  circum* 
atantial,  and  it  wae  not  sufficient  to  exclude 
every  reasonable  hypothesis  save  that  of  her 
guilt.    The  verdict,  therefore,  was  unsupported 
by  the  evidence,  and  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Bibb  Oountj; 
W.  El  Thonmsy  Judge. 

Lila  Thomas  was  convictecl  of  manufae- 
turing  whisky,  her  motion  for  a  new  trial 
was  denied,  and  she  brings  error.    Reversed. 

Tlie  indictment,  omitting  formal  parts, 
did  "charge  and  accuse  and  specifically  pre- 
set Ldla  Thomas,  ct  the  oounty  and  state 
aforesaid*  with  the  offense  of.  manufactur- 
ing whisky,  for  that  the  said  lila  Thomas 
on  the  7th  day  of  November,  in  the  year 
1010,  in  the  county  aforesaid,  did  then  and 
there  imlawfully  and  with  force  and  arms, 
distill^  manufacture,  and  make  alcoholic  liq- 
uors, spirituous  liquors,  whisky,  and  rum, 
contrary  to  the  laws,**  etc.— Statefment  by 
editor. 

John  R.  Cooper  a^d  W.  O.  Cooper,  Jr^ 
both  of  Macon,  for  plaintiff  in  error. 

Chas.  H.  Oarrett,  Sol.  Gen.,  of  Macon* 
for  the  State. 

BROYLES,  C.  J.     Judgment  reversed. 

LUKB  and  BLOODWORTH,  JJ^  concur. 


(25  Ga.  App.  611) 

F^AFFAEULI  V.  RAFFAELLI.    (No*   1 1100.) 

(Court  of  Appeals  of  Georgia,  Divis&oa  No.  2. 

Aug.  13»  1020.) 

(S^Uabus  hv  ^^  Court.) 

I.  Courts  «=»488( I)— Transfer  by  Sapreme 
Court  te-  Court  of  Appesls  amosnts  to  holdlno 
that  no  oenatltutloiiaJ  question  Is  raised. 

This  caae  having,  by  appropriate  order  of 
the  Supreme  Court,  been  transferred  from  that 
court  to  this  court,  its  action  Ib  equivalent  to 
a  holding  that  no  constitutional  queetion  is 
properly  raised  and  presented  for  determination 
by  the  record. 


2.  Appeal  and  error  ^;=»389(l)— Paymaat  of 
oosts  and  bond  tor  future  oosts  Is  prerequisite 
to  appeal  to  superior  oourt  from  Judgment  ia 
preeeedlnos  on  oommission. 

The  principal  remaining  contention  made  by 
the  plaintiff  in  error  was  specifically  ruled  upon 
in  the  case  of  Forester  v.  Camp,  145  6a.  48* 
88  S.  B.  575,  wherein  it  was  held  that:  "Under 
I  section  3004  o€  the  Civil  Code  of  1010,  the  pay- 
ment of  costs  and  saving  bond  and  security  for 
all  future  costs  and  damages  is  a  prerequisite  to 
entering  an  appeal  to  the  superior  court  from 
the  return  of  the  committee  and  judgment  of 
the  ordinary  thereon,  imder  section  S002  et 
seq.,  to  determine  wiiether  the  person  named 
in  the  commission  is  subject  to  be  committed 
to  the  state  sanitarium,  (a)  Section  3094  of 
the  Civil  Code  of  1010  is  not  naodified  by  sec- 
tion GOIO.  so  as  to'  allow  an  appeal  to  tiiie  su- 
perior court  without  paying  costs  and  giving 
bond  by  one  who  has  been  declared  a  lunatic,, 
and  who  has  made  a  pauper  affidavit  that  owing 
to  poverty  be^  is  unable  to  pay  the  cost  or  give 
security  as  required  1^  law.'' 

3.  Appeal  and  error  4»805^-Statuta  reqiilriBi 
payment  of  eosts  and  saoitrtna  of  fntdrs  oosts 
oa  appeal  ta  superior  oaurt  in  tanaey  proeeed- 
Ing  heM  not  eom  piled  witli. 

The  record  disdoses  nothing  that  would 
bring  this  casq^  within  the  rulings  made  by  the 
Supreme  Court  in  Short  v.  Cohen,  11  Ga.  30, 
Lyner  v.  Jackson,  20  Ga.  77S,  or  Holt  v.  Ed- 
mondson,  81  Ga.  857,  to  the  effect  that  a  Sub- 
stantial compliance  with  the  provisions  of  law 
was  shown  in  those  cases.  In  the  instant  caso 
nothing  appears  which  could  be  talten  to  indi- 
cate that  the  action  of  the  derk  in  any  wise 
hindered  or  misled  the  appellant  in  any  bona 
fSdt^  effort  on  his  part  to  comply  with  the  pro- 
visions of  the  statute.  Here  no  bond  was  giv- 
en, and  there  Was  no.  attempt  to  pay  costs;  on 
the  contrary,  t3ie  appeal  was  in  fact  attempted 
in  forma  pauperis. 

Error  from  Superior  Court,  Bibb  Comity; 
H.  A.  Matbewa,  Judge. 

.  Proceeding  between  B.  R.  RaffaelU  and  W. 
F.  Raffaselll.  Judgment  for  the  latter.  From 
an*  order  dismissing  the  former's  appeal  to 
tbe  superior  court,  he  brings  error.   Affirmed. 

Grady  Gillon  and  D.  L.  CburchweU,  both 
of  Macon,  fbr  pialntiff  in  error. 

Rosa  db  Boss,  of  Macon,  for  defendant  in 
error. 

JSNKIKS,  P.  J.  The  aotfton  by  tlie  court 
below  in  diamissiog  the  appeal  is  affirmed. 

STEPHENS  and  SMITH,  J  J.,  ooncar. 
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(25  Ga,  App.  44») 

SOVEREIGN  CAMP  OF  WOODMEN  OF  THE 
WORLD  V.  WARNER.     (No.  1 1215.) 

(Court  of  Appeals  of  C^rgia,  Division  No.  1. 

July  14, 1920.) 

{Syllabut  6|f  Editorial  Bieff.) 

1.  Appeal  anil  error  ^719(1) —Without  as- 
siQned  error  on  exceptions  pendente  Ifte,  ques- 
tions whith  might  have  been  raised  will  not 
he  considered. 

Where  there  is  no  assignment  of  error  on 
the  exceptions  pendente  lite  in  the  main  bill  of 
exceptions,  nor  in  the  Court  of  Appeals,  the 
questions  that  could  have  been  raised  by  proper 
assignments  of  error  on  the  exceptions  pendente 
lite  will  not  be  considered  by  the  Court  of  Ap- 
peals. 

2.  Appeal  and  error  ^3s>l005(2)  —  Approved 
verdiot,  supported  by  evidenoe,  affirmed. 

Where  the  evidence  authorized  the  verdict, 
approved  by  the  trial  judge,  and  none  of  the 
reasons  assigned  showed  error  in  overruling  a 
motion  for  new  trial,  the  judgment  will  be  af- 
firmed. 

3.  Insuranea  ^ac^ 1 8(1)— Admission  «f  oertM- 
oate  bold  not  error. 

In  an  aetion  on  a  benefit  certificate,  the  ad- 
misision  of  a  prior  certificate  issued  to  the  in- 
sured. In  which  anotlier  than  plaintiff  was  nam- 
ed as  beneficiary,  over  the  objection  that  it  was 
the  one  surrendered,  and  had  nothing  to  do  with 
the  present  cause  of  action,  which  was  based  on 
a  later  application  for  the  issuance  of  a  new 
certificate,  was  not  error. 

4*  Insnranoe  ^=»8I5(4)  —  in  aetion  as  benefi- 
oiary  In  oertlfleate,  smI mission  of  evidenoe  as 
to  dependeney  was  not  error. 

In  an  action  on  a  benefit  certificate,  the  ad- 
mission of  plalntilfs  testimony  that  she  was  de- 
pendent on  insured  before  his  death  in  that  in 
his  life  he  wanted  ta  adopt  her,  but  did  not,  and 
that  he  often  sent  her  money  and  whatever 
she  wanted,  and  that,  after  Us  wife's  death,*  he 
aent  to  her  and  to  her  ^ome  all  the  jewelry  and 
furniture,  and  that  he  told  her  that,  at  his 
death,  everything  would  belong  to  her,  was  not 
open  to  the  objection  that  it  tended  to  support 
the  daim  on  the  ground  of  dependency,  whereas 
the  action  was  brought  on  the  claim  of  being 
designated  In  the  certificate  as  a  beneficianT  and 
niece  of  insured. 

5.  Insaranoe  «5>8I8(I)— In  action  on  oertHI- 
eate,  admission  of  Insurad't  gift  to  plalptlfif 
held  not  error. 

In  an  action  on  a  benefit  certificate,  the  ad- 
mission of  a  letter  of  insured  to  plaintiff,  in- 
closing money,  was  not  open  to  the  objection 
that  the  letter  did  not  show  any  legal  or  moral 
obligation  on  the  part  of  insured  to  support 
plaintiff,  and  merely  showed  that  the  money 
was  a  gift  to  her  and  others,  and  did  not  show 
dependency. 

6.  Insuranoe  ^=s>825( I)— Denial  of  nonsuit  la 
notion  on  oertlfleate  held  not  reversible  er- 
ror. 

In  an  action  on  a  benefit  certificate,  the 
overruling  of  defendant's  motion  for  a  nonsuit 


at  the  eoaduflion  of  plaintiff's  testimony,  >be- 
cause  it  had  not  been  shown  that  she  was  a 
niece  of  insured,  and  that  under  the  state  law 
and  defendant's  by-laws  she  could  not  be  a 
beneficiary,  because  not  a  blood  relative,  such 
as  a  father,  mother,  brother,  sister,  or  child, 
and  that  plaintiff  was  not  dependent,  and  that 
whatever  she  received  was  given  to  her  volun- 
tarily, or  at  her  request,  and  that  her  father 
supported  his  family,  and  insured  was  not 
bound  to  anpport  her,  was  not  reversible  er- 
ror. 

7.  Insurance^=s>826(t)  —  In  action  on  oertlfl- 
eate, charge  as  to  beneflolary's  right  to  re- 
cover held  not  erroneous. 

In  an  action  on  a  benefit  certificate,  brought 
by  plaintiff  as  beneficiary  niece  of  insured, 
charge  that  any  one,  whether  a  relative  of  In- 
sured or  not,  to  whom  has  been  issued  a  certifi- 
cate, and  who  is  in  good  faith  supported  by 
insured,  because  of  a  legal  or  moral  obligation, 
"or  because  of  affection  merely,"  may  be  desig- 
nated as  beneficiary,  was  not  erroneous,  as  en- 
titling such  donee  to  recover,  regardless  of  de- 
pendency. 

Error  from  City  Cfourt  of  Savannah ;  Da- 
vis Freeman,  Judge. 

Action  by  F.  G.  Warner,  by  ^next  friend, 
against  the  Sovereign  Ckmp  of  the  Wood- 
men of  the  World.  Judgment  for  plaintiff, 
amended  motion  for  new  trial  denied,  and 
defendant  brings  error.    Affirmed. 

The  actiott  was  on  a  benefit  certificate. 
Defendant,  in  its  amended  motion  for  new 
trial  set  fol'tSi  the  following  grounds  of  er- 
ror: 

(1)  3aoa«aa  the  court  erred  In  admitting  in 
evidenee  over  objection  of  defendant,  certificate 
ifisiied  to  Henry  Patrick  Gallagher,  dated  April 
7^1900,  in  wliich  Jane  Elizabeth  Gallagher  was 
npmed  as  beneficiary,  because  this  is  the  one 
surrendered,  and  has  nothing  to  do  with  the 
present  cause  of  action,  which  is  based  on  an 
application  made  in  1915  for  the  iasuance  of  a 
'Uew  certificate. 

(2)  Because  tl^e  court  erred  in  admitting  in 
evMenoe  over  the  objectien  of  defendant,  the 
following  testimony  of  Miss  Fay  Gallagher 
Warner,  to  wit:  *^y  name  is  Fay  Gallagher 
Warner.  I  was  ilependeiit  upon  Mr.  Gallagher 
before  his  death.  Onie  way  in  wjhieh  I  was  de- 
pendent was  that,  as  long  ago  as  when  I  was 
a  littie  over  two  years  old,  I  went  off  to  Texas 
with  my  WBde.  I  went  to  Texas  when  I  was 
just  a  little  over  two  years  old»  and  stayed 
three  years  with  them,  and  did  not  know  any 
other  father  and  mother,  except  my  uncle  and 
his  wife;  and  my  mama  and  papa  wrote  for  me, 
but  I  did  not  want  to  leave,  and  they  wanted  to 
legally  adopt  me,  but  my  father  and  mother 
objected,  and  brought  me  home;  and  so  my 
aunt  died,  and  she  was  brought  here,  and  my 
unde  came  with  her,  and  when  he  came  he 
gave  me  dothes  and  furniture,  and  he  went 
back  to  Texas  and  sent  me  money,  sometimes 
as  much  as  $60  at  one  time,  and  then  he  left 
Texas  for  good,  and  came  to  Savannah  and 
stayed  a  while,  and  tiien  went  off  to  Cleveland, 
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and  from  there  he  also  sent  me  money,  dothes, 
or  anything  I  wanted.  He  told  me  to  write 
him,  and  let  him  know  if  I  needed  anything,  and 
he  wonld  send  it,  and  I  would  always  write 
whenever  I  wanted  anything,  and  I  always  felt 
towards  him  just  as  a  father.  I  looked  upon 
him  as  a  father,  and  looked  to  him  to  famish 
me  those  things.  I  kept  in  correspondence  with 
him.  While  he  was  away  the  whole  time  he 
wrote  me,  and  always  signed  every  one  of  his 
letters,  Tour  Texas  Daddy.'  I  always  wrote  to 
him  whenever  I  needed  anything  and  wanted  it, 
and  he  always  responded  in  furnishing  those 
things.  I  am  named  after  him.  After  his  wife 
died,  he  sent  all  the  furniture  they  had  home, 
and  also  all  of  her  jewelry,  he  gave  it  to  mej 
and  he  left  all  the  silver  to  mother.  He  brought 
it  with  him.  He  left  me  his  trunk  and  suit 
case,  and  said  he  would  not  need  it,  and  he  al- 
ways told  me  everything  at  his  death  was  mine, 
and  that  he  had  no  relatives  at  all.  Mr.  Gal- 
lagher was  killed  in  Cleveland,  and  is  buried  in 
Laurel  Grove  Cemetery,  in  Savannah,  Ga."— 
the  error  being  that  the  testimony  offered  tend- 
ed to  support  the  claim  on  the  ground  of  de- 
pendency, when  plaintiff  had  brought  action  on 
her  claim  as  being  designated  in  the  certificate 
as  a  beneficiary  and  niece  of  the  deceased. 
Therefore  the  same  was  immaterial  and  irrele- 
vant on  that  point,  and  said  evidence  was  now 
intended  to  support  a  new  cause  of  action,  to 
wit,  dependency,  and  it  did  not  of  itself  show 
such  a  ground,  even  if  such  a  claim  could  now 
be  set  up. 

(3)  Because  the  court  erred  in  admitting  in 
evidence,  over  the  objection  of  defendant,  the 
letter  of  H.  P.  Gallagher  to  the  plaintiff,  dated 
December  12,  1915,  inclosing  money,  for  the 
reasons  that  the  letter  does  not  show  any  legal 
or  moral  obligation  on  the  part  of  Mr.  Gallag- 
her to  support  this  young  lady,  and  merely  shows 
that  the  money  was  a  gift  to  her  and  other 
members  of  her  family,  and  did  not  tend  to 
show  any  dependency  of  plaintiff  on  the  deceas- 
ed, if  a  dependency  could  have  then  been  set  up. 

(4)  Because  the  court  erred  in  overruling  the 
motion  of  defendant  for  a  nonsuit  at  the  con- 
clusion of  the  testimony  for  the  plaintiff;  said 
motion  being  as  foUows,  to  wit:  ''Because  it 
has  not  been  shown  that  this  plaintiff  is  a  niece 
of  the  insured,  and  that  under  the  law  it  is 
necessary — ^nnder  the  state  law,  as  also  under 
the  by-laws  of  the  order— in  order  for  her  to 
be  a  beneficiary  on  the  grounds  of  a  niece,  that 
she  must  be  a  blood  relative.  Section  3  of  the 
by-lawv  provides  that  the  certificate  can  only 
be  issued  to  a  father,  mother,  brother,  sister, 
or  children,  or  other  blood  relative,  or  a  depend- 
ent"   The  ground  of  such  motion  la  that  plain- 


[tiff  was  not  a  dependent,  that  eyerythin^  she 
got  from  deceased  'was  given  to  her  volaiitaril7» 
and  that  in  some  instances  it  was  given  at  her 
request;  that  the  father  of  plaintiff  had  regu- 
lar employment  and  supported  his  family,  and 
there  is  nothing  in  the  testimony  to  show  that 
there  was  any  moral  or  legal  obligation  on  the 
part  of  deceased  to  support  this  beneficiary — 
the  testimony  showing  that  plaintiff  was  his 
favorite  among  the  children  of  her  father,  and 
that  he  stated  to  plaintiff  and  to  others  that  he 
had  no  relatives  at  all,  and  he  was  just  giving 
her  this,  because  he  had  nobody  else  to  giye 
it  to. 

(5)  Because  the  court  erred  in  overruling  the 
motion  of  the  defendant,  at  the  condusion  of 
all  the  testimony,  to  direct  a  verdict  for  the 
defendant  on  the  grounds  as  stated  above. 

(6)  Because  the  court  erred  in  charging  the 
jury  as  follows:  "Any  person,  whether  a  rela- 
tive or  not,  of  a  deceased  member  of  such  an 
order  to  whom  has  been  issued  a  certificate, 
who  was  in  good  faith  supported  by  him,  wholly 
or  in  substantial  part,  at  home  or  abroad,  be- 
cause of  a  legal  or  moral  obligation,  or  be- 
cause of  affection  merely,  may  be  designated  as 
the  beneficiary  of  such  a  member."  The  words 
"or  because  of  affection  merely"  tended  to  cre- 
ate the  impression  that,  if  one  contribnted  to 
another  because  of  affection  for  such  person, 
whether  any  dependency  actually  existed  or 
not,  it  would  have  the  same  effect;  that  is, 
plaintiff  would  be  entitled  to  recover. 

— Statement  by  editor. 

W.  B.  Hewlett,  of  Savammh,  D.  E.  Brad- 
shaw,  of  Omaha,  Neb.,  and  I.  C.  Farthing,  of 
Savannah,  for  plaintiff  in  error. 

W.  B.  Stubbs,  F.  A.  Tuten,  and  G.  N.  Al- 
ford,  all  of  Savannah,  for  defendant  in  error. 

LUKE,  J.  [1,2]  There  is  no  assignment 
of  error  np<«  the  exceptions  pendente  lite 
in  the  main  bill  of  exceptions,  nor  in  this 
court;  hence  the  questions  that  could  hare 
been  raised  by  a  proper  assignment  of  error 
upon  the  exceptions  pendente  lite  are  not 
considered  by  this  court  The  evidence  au- 
thorized the  verdict,  which  has  the  approval 
of  the  trial  judge. 

[S,  7]  For  none  of  the  reasons  assigned 
was  it  error  to  overrule  the  motion  for  a 
new   trial. 

Judgment  afiSrmed. 

BBOYLES,  a  J.,  and  BLOODWOBTH,  J, 
concur. 
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(25  Oa.  App.  4fiL) 

SAVANNAH  RIVER  SALES  CO.  V.  FiNLEY. 

(No.  11495.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  14, 1920.) 

(8ifUabu9  hit  ^J^  Court,) 

Corporations  ^=s>433(l)— Verdlot  properly  dl- 
reoted  for  defendant,  purchasing  lumber  from 
superintendent  of  oorporatl^n. 

Under  the  facts  of  the  case  as  disclosed  by 
the  record,  the  court  did  not  err  in  directing  a 
▼erdict  in  favor  of  the  defendant. 


Error  from  City  Court  of  Brunswldc;  E. 
C.  Butts,  Judge. 

Action  by  the  Savannah  Biver  Sales  Com- 
pany against  N.  W.  Finley.  Judgment  for 
defendant  on  a  directed  verdict,  and  plaintiff 
brings  error.    Affirmed. 

The  petition  of  the  Savannah  Blver  Sales 
Company  alleged  that  defendant,  N.  W.  Fin- 
ley,  was  Indebted  to  petitioner  in  the  sum 
of  1192.10  for  lumber  obtained  from  one  C. 
W.  Greene,  the  dates  and  amounts  of  which 
were  set  forth,  the  lumber  so  obtained  be- 
ing the  property  of  the  petitioner ;  that  such 
amount  has  not  been  paid  and  petitioner 
prays  judgment  therefor.  The  evidence  was 
to  the  effect  that  C.  W.  Greene  was  the  su- 
perintendent of  the  Savannah  Biver  Lumber 
Company,  in  charge  of  its  plant  at  Bruns- 
wick, Ga. ;  that  such  company  had  entered 
into  an  agreement  with  the  Savannah  Biver 
Sales  Company,  which  provided  that  all  lum- 
ber purchased  or  manufactured  by  the  lum- 
ber company  should  be  Immediately  trans- 
ferred to  and  become  the  property  of  the 
sales  company,  and  that  any  lumber  remain- 
ing in  the  physical  iK>sse8slon  of  the  lumber 
company  shall  be  regarded  as  held  by  such 
company  as  agent  for  the  sales  company. 
The  evidence  further  showed  that  C.  W. 
Greene  was  not  in  the  employ  of  the  sales 
company,  and  had  no  authority  to  receive 
payment  for  lumber,  or  to  receive  and  in- 
dorse checte  therefor,  but  that  he  had  au- 
thority usually  delegated  to  superintendents 
of  plants ;  that  C.  W.  Greene  sold  lumber  to 
defendant,  and  received  from  him  checks 
running  to  the  Savannah  Biver  Lumber 
Company,  which  checks  bore  the  indorsement 
on  the  back,  ''Savannah  Biver  Lumber  Com^ 
pany,  C.  W.  Greene,  Supt.;"  that  such 
checks  or  the  proceeds  thereof  were  not 
turned  over  to  either  the  lumber  company 
or  the  sales  company,  but  were  converted  by 
said  Greene;  that  tibe  two  companies  had  a 
common  agent  at  Brunswick,  whose  duty  it 
was  to  receive  all  moneys  owing  to  either  of 
them;  that  the  two  companies  were  sepa- 
rate and  distinct,  and  had  separate  records, 
but  all  of  the  employ^  were  employed  by 
both  companies  and  received  a  single  sal- 
ary;   that  the  only  connectlcm  that  Greene 


(lOS  S.B.) 

had  with  the  sales  company  was  to  see 
that  the  lumber  was  manufactured  and 
delivered  in  a  marketable  condition,  In  ac- 
cordance with  the  general  practice  of  manu- 
facturing and  preparing  for  market;  that 
the  sales  company  did  a  wholesale  business 
only  in  Brunswick,  but  occasionally  sold 
lumber  locally  as  an  accommodation,  the 
proceeds  of  all  sales  being  turned  over  to 
the  sales  company;  that  the  sales  company 
had  obtained  judgment  against  Greene  for 
the  total  amount  of  all  sales  made  by  him 
and  not  reported ;  and  that,  while  generally 
aU  remittances  were  made  to  the  regular 
collection  agent,  C.  W.  Greene  as  a  matter 
of  practice  no  doubt  frequently  actually  col- 
lected for  the  sales  of  lumber  at  Brunswick 
locally. — Statement  by  editor. 

Oonyers "  &  Wilcox,  of  Brunswick,  for 
plaintiff  in  error. 

F.  M.  Scarlett,  Jr.,  of  Brunswick,  for  de- 
fendant in  error. 


BBOYLES,  C  J.    Judgment  affirmed. 
LUE:E  and  BLOODWOBTH',  JJ.,  concur. 


(S  Oa.  App.  687) 
FARRAR   LUMBER  CO.  V.  HOGAN. 

HOGAN   V.    FARRAR   LUIMBER   CO. 

(Nos.  1 1 137,  1 1157.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  13,  1920.) 

(SyUahus  5y  the  Court,) 

I.  Malldont  proaeoutlon  ^s»l6,  25(3),  33, 
35(l)*Proee88  <ss>168— "Mallolous  use  anil 
malleious  abuse  of  process"  defined;  malioe 
and  want  of  p reliable  cause  not  Inferred  frem 
result  of  litigation. 

"Malicious  abuse  of  legal  process  is  where 
a  plaintiff  in  a  dvii  proceeding  willfully  mis- 
applies the  process  of  a  court  in  order  to  ob- 
tain an  object  which  such  a  process  is  not  in- 
tended by  law  to  effect.  In  a  suit  for  damages 
growing  out  of  such  a  perversion  of  the  court's 
process,  it  is  not  necessary  to  show  that  the 
former  litigation  was  without  probable  cause, 
or  that  it  terminated  prior  to  the  institution  of 
the  suit  for  damages."  McElreath  v.  Gross, 
23  Ga.  App.  287,  98  S.  B.  190(2).  The  instant 
case  cannot  be  taken  as  one  based  on  the  al- 
leged malicious  abuse  of  legal  process,  but  the 
Judge  correctly  construed  and  treated  it  as  a 
suit  for  damages  growing  out  of  the  alleged 
malicious  use  of  legal  process.  In  such  a  pro- 
ceeding it  most  be  made  to  appear,  not  only 
that  the  previous  proceeding  has  terminated 
against  the  former  plaintiff,  but  that  it  pro- 
ceeded maliciously  and  without  probable  cause. 
While  it  is  true  that  a  former  judgment  is  con- 
clusive as  to  every  issue  made  by  the  pleadings, 
which  must  have  been  (or  eotdd  have  been  and 
was)  litigated  (Acree  v.  Bandy,  20  Ga.  App. 
133,  135,  92  S.  B.  765),  the  former  litigation, 
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whick  is  the  baftis  of  the  present  ioit,-  deteniiiii* 
ed  only  where  the  preponderance  of  the  evl* 
dence  lay,  and  the  failare  of  the  plaintiff  in 
that  proceeding  famishes  no  proof  or  presump- 
tion that  it  was  instituted  maliciously  or  with- 
out probable  cause.  Porter  y,  John.son,  96  Ga. 
145,  148,  23  S.  E.  123.  Where  the  suit  for 
damages  is  based  on  the  alleged  malicious  use 
of  legal  process,  the  fact  that  the  former  liti- 
gation adjudicated  contractaal  rights  would  not 
alter  the  rale,  the  teat  at  last  being  whether 
the  plaintiff  in  the  previous  case,  in  seeking  to 
establish  bis  alleged  contractual  rights,  Acted 
in  good  faith  or  whether  he  proceeded  mali- 
ciously and  without  probable  causd. 

[Ed.  Note.— For  other. definitions,  see  Words 
and  Phrases,  First  and  SecOnd  Series,  Mali- 
cious Abuse  of  Process.] 

2.  Malicious    proseantloji    ^s»64(l)-^vUenoe 
held  to  authorize  a  verdict  for  defendant. 

Applying  the  foregoing  principles  of  law,  the 
verdict  for  the  defendant  was  authorized  by 
the  evidence,  and  the  Several  grounds  of  the 
amended  motion  for  new  trial  are  without  merit. 

Error  from  Superior  Cottri,  Hurray  Coun- 
ty ;  M.  C.  Tarver,  Judge. 

Action  by  the  Farrar  Lumber  Company 
against  William  Hogan.  Demurrer  to  peti- 
tion overruled,  and  verdict  and  Judgment  for 
defendant,  and  plaintiff  brings  error,  and 
def^Dflant  takes-  «  eroos-^bllL  of  >exe^tlons. 
Judgment  on  main  bill  ot  ezceptiona  af- 
firmed; and  cross-bill  dismissed. 

Farrar  Lumber  Company  sued  Hogan,  al- 
leging that  it  had  purchased  ot  hita  all  the 
merchantable  timber  standing  on  a  certain 
parcel  of  land ;  that  subsequently  he  sought 
and  obtained  an  Interlocutory  injunction,  re- 
straining the  plaintiff  from  removing  the 
hardwood  timber  from  the  premises  on  the 
falsp  and  pretended  claim  that  by  fraud 
the  hardwood  had  been  Included  In  the  con- 
tract of  sale;  fhat  the  injunction  proceed- 
ing t^as  finally  deteroiinedt  against  Hogan 
(the  proof  showing  after  three  mistrials); 
/  that  it  was  Instituted  maliciQusly  and  with- 
out probable  cause;  that  after  the  deter* 
minatioQ  of  that  proceeding  it  was  imprac- 
ticable for  the  plaintiff,  on  account  of  tree 
tops  and  other  debris  left  on*  the  premises, 
to  work  over  it  for  the  purpose  of  cutting 
and  removing  the  hardwood  timber.  In  the 
original  petition  the  plaintiff  asked  for  dam- 
ages in  the  9um  of  $2,659.58,  which  siun  was 
arrived  at  as  follows:  150,000  feet  of  hard- 
wood timber,  paid  for  at  $3  per  thousand, 
together  with  an  alleged  shortage  in  the 
amount  of  timber  from  the  amount  estimated 
by  the  defendant  at  the  time  of  sale  and 
paid  for  at  $3  per  thousand,  $909.50;  profits 
wHich  would  have  accrued  from  the  sawing 
and  selling  of  the  hardVt^bod  timber,  $1,500; 
attorney's  fees  incurred  in  the  previous  and 
in  the  present  litigation/  $250;  total  as 
above,  $2,659.58.     By  amendment*  however* 


the  amount  sued  for  was  reduced  to  $2,^0, 
iknd  damages  ^re  asked  only  for  the  $1,500 
item,  the  $250  item,  and  an  additlcmal  item 
of  $500  as  punitive  damages.  The  defendant 
demurred,  setting  up,  among  other  grounds, 
that  in  the  petition  it  was  sought  to  join  in 
one  action  a  claim  ex  delicto  with  a  claim  ex 
contractu.  The  demurrer  was  overruled,  and 
this  is  complained  of  in  the  defendant's  cross- 
bill of  exceptions^  The  defendant  filed  a 
plea  denying  that  the  ixvjunction  proceeding 
was  maintained'  maliciously  and  without 
probable  cause.  The  jury^  an  the  trial  found 
in  favor  of  the  defendant  In  the  main  bill 
of  exceptions  the  plaintiff  complains  of  the 
overruling  of  its  motion  for  a  new  trial.  In 
which  it  contended  that  the  judge  in  trying 
the  case  admitted  testimony  and  charged 
the  iury  on  the  theory  that  the  plaintiff 
would  have  to  show  that  the  bringing  of  the 
injunction  proceeding,  was  malicious  and 
without  probable  cause,  whereas,  aocordlng 
fo  the  plaJUitlff's  contention,  the  alleged  un- 
righteous injunction  proceeding  was  com- 
plained of  as  au  abuse,  aud  not  as  a  mali- 
cious use^  of  legal  process,  and  that  proof 
of  malice  and  want  of  probable  cause  are 
not  essential  in  that  sort  of  action.  It  was 
also  contended  that  all  the  alleged  acts, 
though  tortious,  were  breaches  of  a  solemn 
contract,  the  execution  of  which  is  not  de- 
nied* and  which  was  upheld  in  the  former 
suit,  and  that  in  such  cases  proof  of  malice 
and  want  of  probable  cause  are  not  essen- 
tial; that.it  is  only  in  c^ses  in  which  no 
contractual  relation  exists  that  these;  are 
necessary  allegations.  It  is  also  a  conten- 
tion of  the  plaintiff.,  that  the  petition  as 
amended  is  based  on  tortious  acts  of  the  de- 
fendant other  than  the  bringing  of  the  in- 
junction proceeding,  althqugh  the  original 
petition  was  based  solely  and  specifically  up- 
on the  original  proceeding.  In  the  amend- 
ment to  the  petition  t^iis  statement  appears: 

"And  plaintiffs  farther  allege  that  since  de- 
fendant forced  said  Keith  to  desist  from  cut- 
ting, plaintiffs  tried/ to  procure  other  sawyers 
to  cut  and  saw  said  timber,  to  wit,  Amos  Bishop 
and  others,  and  defendants  refused  to  allow 
said  Bishop  to  enter  upon  the  land  or  to  cut 
the  timber." 

F.  K.  McCatchea  and  C.  D.  HcOutchen, 
both  of  Dalton,  for  piaintiff  in  error. 

Wm.  B.  Mann,  of  Dalton,  for  defendant  in 
evror. 

JENKINS,  P.  J.  (after  stating  the  f^cts 
as  above).  .  We  think  the  trial  judge  correct- 
ly treated  the  suit  as  oae  based  entirely  up- 
on the  lalleged  malicious  use  of  legal  process. 
We.  do  not  think -that  the  amendment  just 
above  quoted  attempts  to  add  to  or  change 
tlie  character  of  the  suit  The  qqoted  amend- 
ment in.  no  way  shows  that  Hogan  refused 
to  carry  out  l^e  terms  of.  the  agreement  af t- 
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er  the  litigation  had  settled  the  rights  of  the 
parties  thereunder.  To  the  contrary,  the 
original  petition  plainly  states  that  the  first 
cutting  over  of  the  premises  in  removing  the 
pine  timber  so  littered  the  ground  that  for 
this  reason  it  was  impracticable  to  re-enter 
In  order  to  cut  and  remove  the  hardwood 
timber.  The  suit  being  plainly  based  upon 
an  alleged  malicious  use  of  legal  process, 
and  being  fairly  tried  as  such.  It  is  unnec- 
essary to  pass  upon  the  point  raised  by 
the  cross-bill  of  exceptions. 

Judgment  on  main  bill  of  exceptions  af- 
firmed ;  cross-bill  dismissed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(26  G&.  App.  606) 

HINES»  Direotor  General  of  Railroads,  v. 
EVITT.    (No.  1 1 151.) 

(Court  of  Appeals  of  Georgia,  Division  No.  ,2. 

Aug.  18,  1920.) 

« 

(8ifUahu9  hy  the  Court,) 

1.  Carriers  <^3IO-4)aa8e  of  aotlon  not  based 
solely  on  willful  or  wanton  acts. 

This  was  not  a  suit  to  recover  damages 
baaed  solely  upon  the  theory  of  a  willful  and 
wanton  act  perpetrated  by  the  servants  of  the 
defendant,  and  only  upon  the  proof  of  whiqh 
a  recovery  would  be  justified;  consequently  the 
rulings  made  in  Savannah  Electric  Go.  v.  Me- 
Klvey,  126  Ga.  491,  55  S.  K.  192,  and  Southern 
Railway  CJo.  v.  Wiley,  9  Ga.  App.  249,  71  a 
B.  11,  are  not  controlling  in  the  defendant's 
favor. 

2.  Trial  «=s>296  (3)— Charge  on  neoHgenoe  held 
hot  erroneous,  In  view  of  oharge  on  contribu- 
tory negligence. 

The  second  and  third  grounds  of  the  amend- 
ment to  the  motion  for  a  new  trial  are  without 
n»erit,  since  the  excerpts  from  the  charge  there 
complained  of  are  not  erroneous  within  them- 
selves, and  must  be  taken  in  connection  with 
other  portions  of  the  charge,  where  it  was 
plainly  stated  that  the  plaintiff  Could  not  re- 
cover if,  by  the  exercise  of  ordinary  care  on 
his  own  part,  the  injury  could  have  been  avoid- 
ed. AtlanU  &  West  Point  R.  Ck>.  ▼.  MUler, 
23  Ga.  App.  347,  98  S.  B.  248(3). 


3.  Evidence  ^=s>80(2)»Negllgenoe  ^=s>l03i/2— 
Common  law  presumed  to  be  In  force  In  sis- 
ter state;   lex  loci  governs  rights. 

Where  suit  is  brought  in  this  state  to  re- 
cover damages  for  personal  injuries  sustained 
in  the  state  of  Tennessee,  the  rights  of  the  par- 
ties as  to  the  merits  of  the  case,  as  distinguish- 
ed from  the  procedure,  are  to  be  determined  by 
the  law  of  Temiessee;  and  where  no  statute 
of  that  state  is  pleaded  or  shown  it  will  be  pre- 
sumed that  the  common  law  is  of  force  there. 
Lay  V.  N.  C.  &  St  L.  Ry.  Co.,  131  Ga.  345,  62 
S.  B.  189. 


4.  Negllgenoe  ^=s>98— Comparative  negligenoe 
dootrine  not  reoognlzed  at  common  law,  under 
which  degrees  of  negllgenoe  were  not  consid- 
ered; "slight  negligence." 

Under  the  common  law,  the  rule  of  compar- 
ative negligence  did  not  obtain,  and  any  negli- 
gence on  the  part  of  the  plaintiff  which,  taken 
in  comiection  with  the  negligence  of  the  de- 
fendant, contributed  to  the  proximate  cause  of 
the  injury  would  bar  a  recovery.  Under  that 
rule  the  degrees  of  the  plaintiffs  negligence 
were  not  considered,  but  "slight  negligence" 
was  taken  to  mean  "a  slight  want  of  ordinary 
care."  7  A.  &  B.  Bnc.  Law  (2d  Bd.)  373(2), 
375(4),  377(6);  Macon  &  Western  B.  (3o.  v. 
Davis,  13  Ga.  68(10).  The  trial  judge,  under 
the  rule  of  the  common  law,  properly  omitted 
to  give  in  charge  the  law  of  comparative  neg- 
ligence, and  his  charge  on  contributory  negli- 
gence was  in  conformity  with  the  rule  above 
stated,  and  in  the  absence  of  any  request  was 
sufficiently  fulL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Slight 
Negligence.] 

Error  from  Superior  CJourt,  Whitfield 
County ;  M.  0.  Tarver,  Judge. 

Action  by  W.  B.  Bvltt  against  Walker  D. 
Hines,  Director  General  of  Railroads.  Judg- 
ment for  plaintifr,  and  defendant  brings  er- 
ror.    Affirmed.  • 

The  petition  of  W.  B.  Bvitt  aUeged  that  de- 
fendant has  damaged  petitioner  in  the  sum 
of  $3,000  by  reason  of  the  wrongs  and  in- 
juries hereinafter  set  out;  that  on  the  30th 
day  of  September,  1918,  petitioner  purchased 
a  ticket  at  Cleveland,  Teim.,  to  Dalton,  Ga., 
and  Intended  to  take  passage  on  the  train 
passing  Cleveland,  Tenn.,  about  6  o'clock  a. 
m.,  on  the  Said  30th  day  of  September,  1918; 
that  after  purchasing  said  ticket  he  went 
to  the  train  and  in  the  exercise  of  all  ordi- 
nary care  and  diligence  got  upon  the  steps 
of  the  passenger  coach,  and  as  he  did  so  the 
employ^  of  the  said  defendant,  either  the 
conductor  or  flagman  in  uniform,  shut  the 
door  of  the  car  and  prevented  petitioner  from 
getting  on  said  train,  and  petitioner  with  one 
hand  knocked  on  the  door  of  said  coach  sev- 
eral times,  but  said  servants  negligently  fail- 
ed and  refused  to  open  the  door  and  carried 
petitioner  about  20  feet  and  until  the  engine 
gave-  a  sudden  jerk  and  threw  petitioner 
violently  to  the  ground  and  injured  petition- 
er in  a  specified  manner  and  caused  him  to 
incur  expenditures  for  medical  treatment,  as 
set  forth;    that  defendant  owed  petitioner, 
as  a  passenger,  extraordinary  care  and  dili- 
gence, but  was  negligent  and  careless  in  pre- 
venting petitioner   from  getting   upon   the 
train  and  in  closing  the  door  and  preventing 
petitioner  from  getting  up   the  steps   and 
shutting  the  door  in  petitioner's  ffece  and  in 
causing  the  engine  and  train  to  suddenly 
launch  and  Jerk  and  to  throw  petitioner  to 
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the  ground;  in  all  of  which  said  acts  and 
failures  defendant  was  negligent  and  want- 
ing, not  only  in  extraordinary  care,  as  requir- 
ed by  law,  but  even  in  ordinary  care  and 
diligence. 

Certain  grounds  for  new  trial  were  alleged 
as  follows : 

(2)  Because  the  court  erred  in  charging  the 
jury  as  follows:  '*If  the  plaintiff  shall  have 
made  it  appear  that  he  was  injured  in  the  oper- 
ation of  the  railway  train  of  the  defendant, 
then  the  presumption  arises  that  the  defendant 
was  negligent  in  each  of  the  particulars  speci- 
fied in  the  declaration,  and  unless  the  defendant 
shows  that  it  exercised  extraordiuary  care  apd 
diligence  in  the  particulars  wherein  it  is  al- 
leged to  have  been  negligent,  the  plaintiff  would 
be  entitled  to  recover." 

Movant  insists  that  this  charge  is  error  (a) 
because  it  suggested  tp  the  jury  that  the  action 
of  the  defendant's  employ^  complained  of  by 
the  plaintiff  was  negligence,  and  if  the  jury  be- 
lieved he  was  injured  by  the  train  they  should 
find  a  verdict  for  the  plaintiff,  and  the  charge 
thus  invaded  the  province  of  the  jury,  which 
should  have  been  allowed  to  pass  upon  the 
plaintiff's  case  without  suggestion  from  the 
court  of  the  sort  made;  (b)  because  it  purports 
to  be  a  complete  statement  of  the  circumstances 
under  which  the  jury  might  find  a  verdict  for 
the  plaintiff,  namely,  *'If  it  appears  that  he  was 
iujured  in  the  operation  of  defendant's  train," 
and  did  not  qualify  this  statement  that  if  they 
so  believed  the  plaintiff  was  not  entitled  to  re- 
cover, if  they  should  further  find  that  his  in- 
jury was  caused  by  his  own  negligence,  or  that 
he  could  have  avoided  the  injury  by  the  use  of 
ordinary  care  for  his  own  safety,  or  that  his 
negligence  contributed  in  any  appreciable  de* 
gree  to  the  bringing  about  of  his  injury. 

Movant  insists  that,  the  presumption  against 
the  carrier  here  charged  by  the  court  being  a 
rule  of  evidence,  its  only  effect  should  have 
been  to  establish  prima  ^cie  the  negligence  of 
the  defendant,  which  was  one  element  of  the 
case,  and  the  jury  should  not  have  been  in- 
structed that  they  might  find  a  verdict  upon 
the  presumption  alone,  but  should  have  been 
required  to  consider  it  along  with  the  other 
evidence  in  the  case  and  make  a  verdict  on  the 
whole. 

(3)  Because  the  court  erred  in  charging 
the  jury  as  follows:  "If  you  find,  however,  that 
the  plaintiff  was  standing  on  the  lower  step  of 
the  passenger  coach  on  the  occasion,  and  that 
an  employ^  of  the  defendant  closed  the  door  of 
the  passenger  coach  in  his  face,  as  alleged  in 
the  petition,  if  you  find,  as  I  have  stated,  that 
this  occurred,  and  that  it  was  a  negligent  act, 
the  plaintiff  sustained  personal  injuries  for 
which  he  sues,  he  would  be  entitled  to  recover.'* 

Movant  insists  that  this  charge  was  error 
(a)  because  it  invaded  the  province  of  the  jury 
and  suggested  to  them  that  the  concrete  acts 
of  which  the  plaintiff  complained,  if  the  jury 
found  they  occurred,  as  he  testified,  were  negli- 
gence upon  which  they  might  find  the  defendant 
liable:-  (b)  because  it  purported  to  be  an  ex- 
haustive statement  of  a  situation  under  which 
the  plaintiff  would  be  entitled  to  recover,  and 
was  erroneous,  in  that  it  entirely  omitted  any 


evidence  as  to  the  effect  of  the  plaintifTs  care 
or  want  of  care  in  the  premises.  The  instruc- 
tion given  should  have  been  qualified  by  the 
court  to  the  effect  that  upon  proof  of  the  facts 
enacted  by  the  court  the  plaintiff  would  not  be 
entitled  to  recover,  if  he,  by  the  exercise  of 
ordinary  care,  could  have  avoided  the  conse- 
quences of  his  own  negligence,  or  if  be  had 
brought  about  the  circumstances  in  which  he 
was  hurt  by  his  own  negligence,  or  if  his  neg- 
ligence had  appreciably  contributed  to  his  own 
injury. 

— Statement  by  Editor. 

Maddox,  McCamy  &  Shunuite,  of  DaltoB, 
for  plaintiff  in  error. 

W.  C.  Martin,  Wm.  E.  Mann,  and  W.  G. 
Mann,  all  of  Dalton,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  afilrmedL 
STEPHENS  and  SMITH,  JJ..  concur. 


(M  W.  Va.  SU) 

HARNESS  V.  BALTIMORE  &  0.  R.  CO.  at  aL 

(No.  4025.) 

(Supreme  CSourt  of  Appeals  of  West  Yirginia. 

April  27,  1920.    Rehearing  Denied 

July  9,  1920.) 

(SyUabus  hy  the  Court,) 

i.  Master  and  servant  ^==>265(4)— Under  fed- 
eral act,  negllgenoe  cannot  bo  presamed. 

Under  the  federal  Employers'  Liability  Act 
(U.  S.  Comp.  St  §{  8657-8665),  the  negligence 
of  a  defendant  railroad  company  cannot  be  pre- 
sumed, but  must  be  established  affirmatively  by 
the  plaintiff. 

2.  Courts  ^s»97(5)— Under  federal  act,  federal 
court  decisions  control  negligence  as  ques- 
tion for  Jury  and  applicability  of  assumption 
of  risk. 

In  a  proceeding  instituted  under  that  act, 
questions  relating  to  the  sufficiency  of  evidence 
of  negligence  to  require  submission  of  the  case 
to  the  jury,  and  the  applicability  of  the  defense 
of  assumptioD  of  risk,  must  be  determined  by 
appropriate  common-law  principles  as  inter- 
preted and  applied  by  federal  courts. 

3.  Master  and  servant  ^=:»286  (30)— Railroad's 
negligence  as  to  employes  boarding   noving 

trains  held  question  for  Jury. 

Where  there  is  evidence  to  show  the  long- 
continued  existence  of  a  custom  or  usage  among 
railroad  employds  at  a  definite  point  on  its  line 
to  board  and  ride  moving  freight  trains  to  a 
neighboring  town,  and  that  the  practice  was  of 
such  notoriety  and  continuity  that  defendant's 
managing  agents  and  officers  must  have  known 
of  it,  and  there  is  in  evidence  no  .rule  or  order 
of  the  company  prohibiting  its  employes  from 
using  such  means  of  transportation,  and  rea- 
sonably enforced,  the  questions  whether  the  de- 
fendant owed  the  duty  to  use  due  care  in  the 
operation  of  its  trains  through  such  station  so 
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as  to  aToiil  unreasonable  or  extraordinary  risks 
which  might  endanger  the  life  and  safety  of  an 
employ^  lawfully  on  its  property  at  that  point 
and  bent  on  mounting  the  train  in  accordance 
with  the  recognized  custom,  and  whether,  if 
such  duty  existed,  it  was  breached  by  a  sud- 
den jerk  or  bump  which  threw  such  employ^ 
under  the  train  as  he  was  in  the  act  of  board- 
ing it,  are  for  jury  determination. 

4.  Master  and  servant  (g=>288(3)  —  Railroad 
employe's  right  to  board  moving  train  accord- 
ing to  ottstO'm  held  question  for  Jury. 

Where  there  is  evidence  to  show  that  such 
employ^,  though  not  actively  engaged  at  work 
at  the  point  on  defendant's  line  where  the  In- 
jury occurred,  was  acting  under  the  positive  in- 
atructions  of  his  superior  officers  to  return 
home  from  his  work  in  another  town  '*on  the  first 
thing;  we  could  get  in  on,"  and  had  come  to 
such  intermediate  station  on  a  helper  engine 
expecting  to  continue  the  journey  home  on  the 
first  yard  engine,  freight  or  passenger  train 
going  in  that  direction,  the  question  whether 
he  was  lawfully  on  defendant's  property  at 
that  intermediate  point  so  as  to  avail  himself 
of  the  custom  above  mentioned,  or  should  have 
remained  at  the  station  where  he  was  relieved 
from  active  duty  and  where  he  could  have 
boarded  standing  trains  insteadi  of  moving 
trains,  as  was  generally  necessary  at  the  inter- 
mediate point,  is  also  one  for  jury  determina- 
tion. 

5.  Master  and  servant  ^=»204( I)— Federal  act 
abolishes  assMroption  of  risk  only  where  car- 
rier violates  a  law. 

The  federal  Employers'  Liability  Act   (U. 

5.  Comp.  St  §§  8657-8665)  does  not  abolish 
the  defense  of  assumption  of  risk  except  in 
cases  involving  violation  by  the  carrier  of  a 
federal  statute  enacted  for  the  safety  of  em- 
ployes. In  all  other  respects  the  doctrine  ap- 
plies as  at  common  law. 

6.  Master  and  servant  #=>226(2)-*As8umption 
of  risk  defined. 

An  employ^  assumes  those  risks  and  dan- 
gers which  are  ordinarily  incident  to  the  em- 
ployment in  which  he  voluntarily  engages,  but 
he  does  jiot  assume  extraordinary  risks  incident 
thereto,  or  risks  due  to  the  negligence  of  his 
employer  or  of  those  for  whose  conduct  the 
employer  is  responsible',  until  he  becomes  aware 
of  such  negligent  act,  defect,  or  disrepair,  and 
of  the  risk  arising  therefrom,  or  unless  the 
danger  is  so  obvious  that  an  ordinarily  prudent 
person,  under  similar  ciraomstan^es,  would 
have  observed  and  appreciated  it. 

7.  Master  and  servant  ^=:>226( 2) ^When  em- 
ployd  may  assume  proper  care  as  to  reasona- 
bly safe  place  and  methods  for  work. 

Where  an  employ^  is  without  knowledge  of 
such  unusual  risks,  and  not  chargeable  with 
notice  thereof  because  of  their  obvious  nature, 
he  is  under  no  duty  to  anticipate  and  take  pre- 
cautions to  discover  them,  but  has  the  right  to 
assume  that  the  employer  has  exercised  proper 
care  in  providing  a  reasonably  safe  place  and 
a  reasonably  safe  system  or  method  in  and 
under  which  to  work. 


8.  Master  and  servant  «ss>2l3(4),  2AB(3)— Em- 
pioyd  riding  on  freight  train  Vides  rot  assume 
risk  of  extraordinary  Jerks,  and  what  la  ex- 
traordinary Is  for  the  jury. 

An  employ^  lawfully  boarding  a  freight  train 
at  a  proper  place  has  the  right  to  assume  that 
he  will  not  be  subjected  to  jerks  of  extraordi- 
nary violence,  where  they  are  so  sudden,  unex- 
pected, and  unusual  as  not  to  be  obvious;  and 
whether  a  particular  jerk  is  one  ordinarily  ac- 
companying the  movement  of  freight  trains,  or 
extraordinary  and  unusual,  generally  is  a  ques- 
tion for  the  jury  to  determine. 

9.  Champerty  and  maintenance  ^==>5  (7)— Stran- 
ger to  alleged  champertous  contract  cannot 
take  advantage  of  It. 

It  is  error  to  admit  testimony  introduced  by 
defendant  respecting  the  alleged  champertous 
nature  of  the  contract  of  employment  between 
plaintiff  and  his  attorney.  Strangers  to  such 
a  contract  cannot  take  advantage  of  it;  only 
a  party  can  do  so. 

Error  to  Circuit  Court,  Mineral  County. 

Action  by  Mary  R.  Harness,  administra- 
trix, against  the  Baltimore  &  Ohio  Railroad 
Company  and  Walker  D.  Hines,  Director 
General  of  Bailroads.  Defendant  railroad 
dismissed  on  its  plea  and  motion  and  Judg- 
ment for  defendant  Hines  on  a  directed  ver- 
dict, and  plaintiff  brings  error.  Reversed 
and  remanded  for  new  trial. 

Harry  G.  Fisher,  of  Keyser,  for  plaintiflP 
in  error. 

Emory  Tyler,  of  Keyser,  and  Wm.  G.  Con- 
ley,  of  Charleston,  for  defendant  in  error. 

LYNCH,  J.  To  recover  damages  for  the 
death  of  her  husband,  Charles  E.  Harness, 
caused,  according  to  the  averment  of  the 
declaration,  by  the  negligence  of  the  defend- 
ants, Baltimore  &  Ohio  Railroad  Company 
and  Walker  D.  Hines,  Director  General  of 
Railroads,  the  plaintiff,  widow  and  adminis- 
tratrix of  decedent,  brought  this  action,  and 
at-  the  trial  the  Jury  at  the  direction  of  the 
court  found  for  the  defendant  Hines;  the 
railroad  company  having,  in  the  meantime, 
been  dismissed  from  the  action  on  its  plea 
and  motion.  Plaintiff  has  brought  the  case 
here  for  review,  and  has  assigned  numerous 
errors,  many  of  which  need  only  passing 
notice  because  of  their  incidental  and  in- 
conclusive character.  The  only  important 
and  decisive  matter  is  involved  in  the  solu- 
tion of  the  question  whether  the  evidence 
introduced  at  the  trial  was  of  such  character 
and  effect  as  required  submission  to  the 
usual  triers  of  fact  in  cases  of  this  sort 
without  Judicial  interference. 

The  duty  assigned  to  deceased  and  his  co- 
laborers,  O.  Ij.  and  O.  B.  Boseley,  brothers, 
and  C.  J.  Hollfen,  was  the  Inspection  of  Bal- 
timore &  Ohio  freight  cars  at  Bond,  Md., 
about  eight  miles  west  of  Piedmont  where 
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Harness  was  killed,  and  twelve  miles  west 
of  Keyser  where  he,  the  Boseleys,  and  Hol- 
len  resided ;  Piedmont  and  Keyser  being  In 
West  Virginia.  On  account  of  the  lack  of 
suitable  or  any  accommodations  at  Bond,  It 
was  necessary  for  each  of  the  employes  to  go 
daily  from  Keyser  to  Bond  and  return  In  the 
performance  of  the  Inspection  work  required 
of  them,  and  to  meet  this  situation  and  facil- 
itate the  work  defehdants,  acting  through 
thetr  agents  and  employes,  especially  Burke, 
foreman  of  Inspectors,  provided  free  trans- 
portation for  them  over  the  company's  rail- 
road; no  train  being  specifically  designated 
for  that  purpose.  The  service  so  assigned 
and  performed  covered,  It  seems;  for  the 
most  part  evening  and  night  employment, 
owing  probably  to  the  exigencies  of  personal 
and  freight  transportation  during  the  war 
period,  within  which  Harness  received  the 
injury  instantly  resulting  in  his  death. 

The  passenger  trains  available  for  use  and 
frequently  used  by  the  inspectors  were  the 
west-bound  accommodation  train,  whldi  when 
on  time  passed  through  Keyser  about  mid* 
afternoon,  and  the  east-bound  accommoda- 
tion due  to  arrive  at  Keyser  at  11:11  o'clock, 
a.  m.,  daily  except  Sundays.  About  half  the 
time,  however,  the  inspectors  made  the  re- 
turn trip  from  B<md  on  freight  trains,  and 
occasionally,  the  evidence  shows  not  to  ex- 
ceed four  times,  rode  to  Piedmont  on  a  help- 
er engine  and  thence  to  Keyser  by  yard  en- 
gine,  freight  or  passenger  train,  whichever 
was  most  available.  (Record,  pp.  46,  73.) 
Evidence  was  offered,  but  refused,  which,  if 
introduced,  would  have  proved  or  tended  to 
prove  the  use  by  them  of  the  Western  Mary- 
land Railroad  train  to  complete  the  journey 
from  Piedmont  to  Keyser  on  one  of  these  oc- 
casions. 

As  the  time  of  these  employes  necessarily 
covered  the  hours  between  the  departure 
from  and  return  to  Keyser,  that  is,  from 
mldafteruoon  of  one  day  till  11  o'clock  the 
following  morning,  if  they  used  the  accom- 
modation train  and  it  was  on  time,  ahd  fre- 
quently it  was  not,  the  wages  earned  by 
them  and  paid  exceeded  what  other  employes 
serving  defendants  a  fewer  number  of  hours 
earned  and  received,  and  naturally  enough 
caused  complaint,  not  only  by  such  other 
employes,  but  it  seems  also  by  officials  of 
defendants.  And  as  important  in  its  bearing 
upon  the  merits  of  the  case,  the  result  of 
the  dissatisfaction  was  an  order  or  direc- 
tion by  Burke,  in  whose  department  and 
under  whose  control  the  inspectors  worked, 
addressed  to  them  personally,  *'to  return  on 
anything  we  could  and  get  in  as  quick  as 
we  could,"  or,  as  some  of  the  witnesses  say, 
''to  come  in  on  the  first  thing  we  could  get 
in  on."  .  Manifestly,  this  unqualified  direc- 
tlon«  if  not  an  express  command,  inspired 
by  defendants'  superior  officials,  induced  the 
inspectors  to  act  with  increased  diligence  in 


order  to  minimize  the  hours  of  service  as 
far  as  possible  under  the  circumstances,  and 
in  order  to  do  so  they  rode  from  Bond  to 
Keyser  on  freights  about  half  the  time  in- 
stead of  waiting  for  the  east-bound  passen- 
ger train.  On  the  day  on  which  Harness 
was  killed*  they  came  on  the  helper  engine 
as  far  as  Piedmont,  and  as  the  duty  as- 
signed to  the  helper  required  it  to  aid  the 
next  west-bound  freight  to  ascend  the  seven- 
teen-mile grade,  as  it  is  known,  westward 
from  Piedmont,  they  could  not  r^ch  Keyser 
by  that  engine,  a  fact  known  to  them  wb^i 
they  began  their  return,  but  endeavored  to 
complete  the  trip  bj  the  next  east-boimd 
freight,  which  they  ascertained  upon  inquiry 
of  the  tower  operator  would  leave  in  50  min- 
utes and  reach  Keyser  before  the  east-bound 
morning  accommodation  would  and  did  on 
that  day.  They  therefore  remained  at  Pied- 
mont until  the  arrival  of  the  freight  and 
attempted  to  mount  it  while  running  throufi^ 
the  railroad  yards  at  the  rate  of  about  ten 
miles  an  hour  without  stopping,  or  intoid- 
ing  to  stop,  as  it  was  a  through  train.  In 
this  attempt  the  Boseleys  and  Hollen  suc- 
ceeded, but  Harness  failed  and  fell  under  it, 
and  most  of  the  cars  composing  it  passed 
over  his  body. 

Though  there  is  conflict  in  the  evidence  as 
to  the  real  cause  of  the  failure  of  Harness 
to  mount  the  train  successfully,  the  jury 
properly  could  have  found,  if  permitted  to 
determine  the  question  without  court  direc- 
tion, that  the  failure  was  due  to  a  sudden 
forward  movement  creating  a  severe  and  un- 
anticipated jerk,  as  witnesses  speak  of  it, 
of  the  engine  and  therefore  of  the  whole 
train,  accelerated  materially  by  the  eastward 
downgrade  of  the  track  at  that  point.  Ap- 
parently no  question  was  raised  as  to  the  in- 
terstate character  of  decedent's  employment, 
nor  can  there  be  any  in  view  of  our  decision 
in  Dumphy  v.  N.  &  W.  By,  Co.,  82  W.  Va. 
128,  95  S.  E.  863.  Decedent's  time,  pay,  and 
service  began  and  terminated  at  Keyser, 
and,  though  relieved  from  active  duty  for 
the  day,  he. remained  an  employ^  within  the 
meaning  of  the  federal  Employers'  Liability 
Act  (U.  S.  Comp.  St.  H  8657-8665)  while  at- 
tempting to  board  the  train  for  the  purpose 
of  returning  to  Keyser  to  complete  his  day's 
service. 

[1, 2]  In  determining  the  correctness  of  the 
lower  court's  ruling  In  directing  a  verdict 
for  defendant  two  questions  arise:  (1) 
Whether  plaintiff  has  established  a  prima 
facie  case  of  negligence  sufficient  to  go  to 
the  jury;  (2)  if  so,  whether  decedent  as- 
sumed the  risk  of  such  negligence.  Under 
the  federal  Employers'  Liability  Act,  Ith^ 
negligence  of  a  defendant  cannot  be  pre- 
sumed, but  must  be  established  affirmative- 
ly by  the  plaintiff.  Gulp  v.  Virginian  Ry. 
Co.,  77  W.  Va.  125,  87  S.  B.  187;  Hull  v. 
Virginian  Ry.  Ck>.,  78  W.  Va.  25,  88  S.  B.  1060 ; 
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New  Orleans,  etc,  E.  Co.  v.  Harris,  247  U. 
S.  367,  38  Sup.  Ot.  535,  62  L.  Ed.  1167 ;  New 
Orleans,  etc.,  R.  Co.  v.  Scarlet,  249  U.  S.  528, 
89  Sup.  Ct.  369,  63  Xj.  Ed.  752;  Yazoo,  etc., 
R.  Co.  V.  Mullins,  249  U.  S.  531,  39  Sup. 
Ct.  368,  63  L.  Ed.  754.  And  In  a  proceeding 
instituted  under  that  act,  anestlons  relating 
to  the  sufficiency  of  evidence  of  negligence 
to  require  submission  of  the  case  to  the  Jiury, 
and  the  applicability  of  the  defense  of  as- 
sumption of  risk,  must  be  determined  by  ai>- 
proprlate  common-law  principles  as  inter- 
preted and  ai^lled  by  federal  courts.  South- 
ern Ry.  Co.  V.  Gray,  241  U.  S.  333,  86  Sup. 
Ct.  558,  60  L.  Ed.  1030;  Union  Pac.  R.  Co. 
V.  HuxoU,  245  XJ.  S.  535,  38  Sup.  Ct  '187,  62 
L.  Ed.  455 ;  1  Roberts,  Federal  Liabilities  of 
Carriers,  {§  542,  557. 

[3,4]  The  speclAc  direction  "to  come  in 
on  the  first  thing  we  could  get  In  on**  may 
have  Induced  decedent  and  h)s  coinspectors 
to  believe  that  they  were  required  to  aband- 
on the  trains  theretofore  used  by  them  on 
the  return  trip  from  Bond  to  Keyser  after 
the  day's  work  was  completed,  and  if  they 
were  late  to  expedite  the  return  by  any  other 
available  mode  of  travel  for  that  purpose. 
There  were  such  means  of  transportation 
afforded  by  freight  trains  used  both  before 
and  after  Burke  communicated  to  plaintiffs 
intestate  and  his  associates  the  desire  for 
diminution  of  the  hours  devoted  to  defend* 
ant*s  service.  What  else  could  he  have 
meant?  What  other  facility  did  the  railroad 
company  provide  to  accomplish  that  result? 
The  duty  to  furnish  some  competent  mode  of 
transportation  devolved  upon  the  defendant, 
not  upon  the  inspectors.  The  duty  of  the 
latter  was  to  obey  as  far  as  possible  by  re- 
sorting to  any  feasible  plan  of  locomotion  to 
aid  them,  within  proper  limitations,  in  doing 
the  thing  required  of  them  by  their  superi- 
ors. They  had,  as  we  have  said,  frequently 
made  the  return  trip  on  freight  trains  before 
and  after  the  complaint  based  on  the  excess 
Of  wages  was  made  and  before  they  received 
the  orders  from  Burke,  and  therefore  could 
continue  to  do  so  with  perfect  propriety  after 
such  orders. 

But  defendant  insists  that,  even  if  the 
order  given  by  Bnrke  did  authorize  and  di- 
rect them  to  ride  on  freight  as  well  as  pas- 
senger trains  whai  the  former  were  more 
available  for  a  quick  return,  yet  the  direc- 
tion contemplated  that  they  should  board 
such  freights  at  Bond  where  all  such  trains 
stopped,  where  the  inspectors  were  relieved 
from  active  duty,  and  where  they  could 
board  the  trains  while  standing  and  were  not 
under  the  necessity  of  getting  on  moving 
cars  as  at  Piedmont  The  form  of  the  in- 
etruction,  however,  did  not  so  limit  them, 
but  consisted  merely  of  the  general  direction 
for  a  speedy  return.  Was  it  an  unreason- 
able construction  of  that  order  or  a  depart- 
ure from  their  duty  to  proceed  by  helper 


engine  from  Bond  to  Piedmont;  an  inter- 
mediate point  four  miles  distant  from  Key- 
ser, as  they  did  on  four  occasions  including 
the  one  In  question,  and  thence  get  to  Keyser 
by  whatever  means  was  most  available, 
whether  yard  engine,  freight  or  passenger 
train?  We  cannot  so  construe  it  as  a  matter 
of  law.  That  is  a  question  for  the  Jury  to  de- 
termine from  a  consideration  of  all  the  facts. 
The  fact  that  they  devoted  the  50-mlnute 
wait  in  Piedmont,  till  the  freight  came,  to 
shopping,  has  no  material  bearing  upon  the 
propriety  of  their  return  home  by  that  route^ 
nor  does  it  change  the  character  of  their  em- 
ployment from  interstate  to  intrastate. 

But  assuming  that  the  Jury  could  proper- 
ly have  foimd  that  the  inspectors  were  not 
unreasonable  in  proceeding  to  Piedmont,  and 
that  they  were  within  their  lawful  rights  in 
boarding  a  train  at  that  point,  did  defend- 
ant owe  them  a  duty  to  run  its  freight  train 
through  the  station  in  such  a  manner  as  to 
eliminate  extraordinary  Jerks  or  bumps  snch 
as  the  one  may  have  been  which  caused  de- 
cedent's death?  There  seems  to  be  but  little 
question  that  they  did  not  signal  the  train 
to  slow  down  or  indicate  that  they  were 
about  to  board  it.  Neither  the  engineer  nor 
the  fireman  saw  them  standing  on  the  plat- 
form, nor  did  they  have  instructions  to  stop 
or  run  slow  in  order  to  permit  them  or 
others  to  board  it  In  this  last  respect  the 
case  is  substantially  weaker  than  the  Dum- 
phy  Case,  82  W.  Va,  128,  95  S.  B.  863,  where 
the  engineer  had  an  order  to  stop  or  slow 
down  to  permit  plaintiff  to  board  the  train, 
but  forgot  to  do  so.  Here  there  were  no 
such  orders  and  no  actual  notice  that  dece- 
dent and  his  associates  would  attempt  to 
come  aboard. 

The  plaintiff,  however,  offered  to  establish 
by  a  number  of  witnesses  a  custom,  habit 
or  usage  of  employ^  of  the  railroad  com- 
pany in  getting  on  and  off  of  freight  trains 
In  Piedmont  imder  the  same  or  similar  con- 
ditions in  going  to  and  returning  from  Key- 
ser. This  testimony  the  court  upon  the  ob- 
jection of  the  defendant  refused  to  permln 
except  once  not  in  the  presence  of  the  Jury, 
but  in  each  instance  counsel  representing 
plaintiff  stated  on  the  record  What  the  an- 
swer would  have  been  if  given,  and  which* 
if  allowed,  would  have  shown  the  long-con- 
tinued existence  of  such  usage  or  custom, 
and  that  it  was  of  such  notoriety  and  con- 
tinuity that  defendanl^s  managing  agents 
and  ofiScers  must  have  known  of  the  practice. 
The  testimony  should  have  gone  to  the  Jury 
to  be  considered  by  It  in  connection  with 
otiier  facts  proved,  for  in  view  of  that  cus- 
tom it  cannot  be  said  as  matter  of  law  that 
defendant  owed  no  duty  to  exercise  due 
care  towards  those  who  might  lawfully  un- 
dertake to  board  the  train  at  that  point 
There  is  in  evidence  no  rule  or  order  of  the 
company  prohibiting  its  employte  from  using 
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such  means  of  transportation  between  Pied- 
mont and  Keyser.  If  the  evidence  tendered 
but  refused  sustains  plain tiCT's  statement  of 
itt^  contents,  the  custom  was  of  such  notori- 
ety that  defendant's  officers  and  agents  must 
have  known  of  it.  When  it  was  reasonable 
to  expect  men  to  attempt  to  board  moving 
freights,  at  that  point,  we  cannot  say  aa  a 
matter  of  law  that  defendant  did  not  owe  the 
duty  to  use  due  care  to  avoid  unreasonable 
or  extraordinary  risks  which  might  endanger 
the  life  and  safety  of  an  employ 6  lawfully 
on  its  property  at  that  point  and  bent  on 
mounting  the  train  in  accordance  with  a  gen- 
eral and  long  standing  custom.  Simpson  v. 
Carter  Coal  Co..  79  W.  Va.  366,  91  S.  E.  1085. 
Whether  such  a  duty  existed  under  the  cir- 
cumstances, and  whether  it  was  breached  by 
the  Jerk  or  bump  which  threw  Harness  un- 
der the  train,  were  questions  for  Jury  de- 
termination, and  it  was  error  not  to  permit 
it  to  pass  upon  them. 

[5-7]  With  respect  to  the  second  question, 
defendant  properly  invoked  in  its  behalf  the 
defense  of  assumption  of  risk.  The  Em- 
ployers' Liability  Act  does  not  abolish  it  as 
a  defense  except  in  cases  involving  violation 
by  the  carrier  of  a  federal  statute  enacted 
for  the  safety  of  employes.  In  all  other  re- 
spects the  doctrine  applies  as  at  common 
law.  Hull  V.  Virginian  Ry.  Co.,  78  W.  Va. 
25,  88  S.  E.  1060;  Seaboard  Air  Line  Ry. 
Co.  V.  Horton,  233  U.  S.  492,  34  Sup.  Ct.  635, 
58  L.  Ed.  1062,  L.  R.  A,  1915C,  1,  Ann.  Cas. 
1915B,  475 ;  Jacobs  v.  Southern  Ry.  Co.,  241 
U.  S.  229,  36  Sup.  Ct.  588,  60  L.  Ed.  970; 
Boldt  T.  Pennsylvania  R.  Co.,  245  U.  S.  441, 
38  Sup.  Ct.  139,  62  L.  Ed.  385 ;  Chicago,  etc., 
Ry.  Co.  V.  Ward,  252  U.  S.  18,  40  Sup.  Ct 

275,  64  L.  Ed. .    Although  the  availabUity 

of  the  defense  of  assumption  of  risk  in  ac- 
tions such  as  this  is  everywhere  recognized, 
it  is  sometimes  difficult  to  determine  whether 
the  imrticular  act  or  omission  causing  the  in- 
Jury  was  one  of  the  risks  assumed  by  the 
injured  employ^.  Because  of  the  importance 
of  the  problem  and  its  applicability  to  the 
facts  of  this  case,  we  give  a  somewhat  ex- 
tended review  of  recent  federal  cases  dis- 
cussing it  and  decisive  here. 

In  Gila  Valley,  etc.,  Ry.  Co.  v.  Hall,  232 
U.  S.  94.  34  Sup.  Ct.  229,  58  L.  Ed.  521,  the 
injury  was  caused  by  a  defective  wheel  of 
a  railroad  "velocipede"  used  by  the  plaintiff 
at  the  time  of  the  accident.  In  discussing 
the  general  rules  applicable  to  such  defects, 
the  court  says  that  an  employ^  assumes  risk 
of  dangers  **normally  incident  to  the  occupa- 
tion," and  in  addition  risks  arising  from  de- 
fective appliances  due  to  the  employer*s  neg- 
ligence which  the  former  knows  endanger 
his  safety  or  which  create  a  danger  *'so  obvi- 
ous than  an  ordinarily  prudent  person  under 
the  circumstances  would  have  appreciated 
it."  232  U.  S.  101,  102.  34  Sup.  Ct  231  (58  L.> 
Ed.  521). 


Likewise  In  Seaboard  Air  Line  Ry.  Co.  v. 
Horton,  233  U.  S.  492,  504,  34  Sup.  Ct  635. 
640  (58  L.  Ed.  10^2,  L.  R,  A.  1915C,  1,  Ann. 
Cas.  1915B,  475),  a  case  dealing  with  the 
negligent  failure  to  provide  a  glass  guard  to 
protect  the  engineer  against  the  bursting  of 
the  water  gauge,  the  holding  is  that  an  em- 
ploy6  assumes  risk  of  dangers  "normally  and 
necessarily  incident  to  the  occupation,"  and 
such  others  not  naturally  incident  thereto  as 
"arise  out  of  the  failure  of  the  employer  to 
exercise  due  care  with  respect  to  providing  a 
safe  place  of  work  and  suitable  and  safe 
appliances  for  the  work,"  provided  the  for- 
mer "becomes  aware  of  the  defect  or  disrepair 
and  of  the  risk  arising  from  it  unless  defect 
and  risk  alike  are  so  obvious  that  an  ordi- 
narily prudent  person  under  the  circumstanc- 
es would  have  observed  and  appreciated 
them." 

In  Jacobs  v.  Southern  Ry.  Co.,  241  U.  S. 
229,  36  Sup.  Ct  588,  60  L.  Ed.  970,  a  pUe  of 
cinders  negligently  permitted  to  remain  by 
the  side  of  the  track  caused  an  employe  to 
trip  as  he  attempted  to  board  a  moving  en- 
gine with  a  bucket  of  water  in  his  hand.  In 
affirming  a  Judgment  for  defendant  the  court 
said: 

"It  would  be  going  very  far  to  say  that  a 
fireman  of  an  engine  who  knew  of  the  custom 
of  depositing  cinders  between  the  tracks,  knew 
of  their  existence,  and  who  attempted  to  mount 
an  engine  with  a  vessel  of  water  *  *  •  hold- 
ing *not  over  a  gallon'  could  be  considered  as 
not  having  appreciated  the  danger  and  assumed 
the  risk  of  the  situation  because  be  had  for- 
gotten their  existence  at  the  time  and  did  not 
notice  them."  241  U.  S.  286,  86  Sup.  Ct  591, 
60  L.  Ed.  970. 

In  C.  &  O.  Ry.  Co.  v.  De  Atley,  241  U.  S. 
310,  36  Sup.  Ct.  564,  60  U  Ed.  1016,  a  brake- 
man  left  the  engine  at  the  order  of  the  en- 
gineer to  obtain  Information  at  the  tower 
relative  to  the  operation  of  the  train,  and  up- 
on his  return  fell  in  the  attempt  to  board  the 
moving  engine;  the  engineer  having  knowl- 
edge of  his  intention  to  remount  it  In  hold- 
ing the  question  of  assumption  of  risk  one 
for  Jury  determination  upon  proper  Instruc- 
tions, the  court  said: 

"Plaintiff  having  voluntarily  entered  into  an 
employment  that  required  him  on  proper  occa- 
sion to  board  a  moving  train,  he  assumed  the 
risk  of  injury  normally  incident  to  that  oper- 
ation, other  than  such  as  might  arise  from  the 
failure  of  the  locomotive  engineer  to  operate 
the  train  with  due  care  to  maintain  a  moder- 
ate rate  of  speed  in  order  to  enable  plaintiff  to 
board  it  without  undue  peril  to  himself.  But 
plaintiff  had  the  right  to  presume  that  the  en- 
gineer would  exercise  reasonable  care  for  his 
safety,  and  cannot  be  held  to  have  assumed 
the  risk  attributable  to  the  operation  of  the 
train  at  an  unusually  high  and  dangerous  rate 
of  speed,  until  made  aware  of  the  danger,  un- 
less the  speed  and  the  consequent  danger  were 
so  obvious  that  an  ordinarily  careful  person  in 
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his  situation  would  have  observed  the  one  and 
appreciated  the  other."  241  U.  S.  314,  36  Sup. 
Ct.  565,  60  L.  Bd.  1016. 

It  was  contended  by  the  railroad  company 
that  plaintiff  onght  to  have  known  and  com- 
prehended, or  should  have  anticipated  and 
taken  precautions  to  discover,  the  danger  at- 
tendant upon  boarding  a  train  moving  at 
such  speed.  But  in  that  connection  the  court 
said: 

**This  is  inconsistent  with  the  rule  repeated- 
ly laid  down  and  uniformly  adhered  to  by  this 
court.  According  to  our  decisions,  the  settled 
rule  is,  not  that  it  is  the  duty  of  an  employ^ 
to  exercise  care  to  discover  extraordinary  dan- 
gers that  may  arise  from  the  negligence  of  the 
employer  or  of  those  for  whose  conduct  the 
employer  is  responsible,  but  that  the  employd 
may  assume  that  the  employer  or  his  agents 
have  exercised  proper  care  with  respect  to  his 
safety  until  notified  to  the  contrary,  unless  the 
want  of  care  and  the  danger  arising  from  it 
are  so  obvious  that  an  ordinarily  careful  person, 
under  the  circumstances,  would  observe  and 
appreciate  them."  241  tJ.  S.  315,  36  Sup.  Gt. 
566.  60  li.  Ed.  1016. 

The  latest  extensive  statement  of  the  rule 
by  the  United  States  Supreme  Court,  so  far 
as  we  have  discovered,  is  found  in  G.  &  O. 
Ry.  Go.  V.  Proffitt,  241  U.  S.  462.  36  Sup.  Gt. 
620,  60  Jj.  Ed^  1102.  There  a  brakeman  was 
injured  while  engaged  In  switching  opera- 
tions at  one  end  of  a  train  of  cars  when  a 
second  switching  crew  working  at  the  other 
end  of  the  train  drove  a  cut  of  29  cars  into 
it  with  undue  violence.  There  was  evidence 
of  a  custom  at  that  place  to  work  both  ends 
of  a  train  in  that  manner,  but  none  to  show 
that  plaintiff  had  knowledge  of  the  practice. 
The  court  said: 

**If  it  was  an  unusual  or  extraordinary  dan- 
ger, plaintiff  could  not  be  held  to  have  assumed 
it,  in  the  absence  of  knowledge  or  notice  on 
his  part.  To  subject  an  employ^,  without  warn- 
ing, to  unusual  dangers  not  normally  incident 
to  the  employment,'  is  itself  an  act  of  negli- 
gence. And  as  has  been  laid  down  in  repeated 
decisions  of  this  court,  while  an  employ^  as- 
sumes the  risks  and  dangers  ordinarily  incident 
to  the  employment  in  which  he  voluntarily  en- 
gages, so  far  as  these  are  not  attributable  to 
the  negligence  of  the  employer  or  of  those  for 
whose  conduct  the  employer  is  responsible,  the 
employ^  has  a  right  to  assume  that  the  em- 
ployer has  exercised  proper  care  with  respect 
to  providing  a  reasonably  safe  place  of  work 
(and  this  includes  care  in  establishing  a  rea- 
sonably safe  system  or  method  of  work),  and 
is  not  to  be  treated  as  assuming  a  risk  that 
is  attributable  to  the  employer's  negligence  un- 
til he  becomes  aware  of  it,  or  it  is  so  plainly 
observable  that  he  must  be  presumed  to  have 
known  of  it.  The  employ^  is  not  obliged  to  ex- 
ercise care  to  discover  dangers  not  ordinarily 
incident  to  the  employment,  but  which  result 
from  the  employer's  negligence."  241  U.  S. 
468,  86  Sup.  Gt.  622,  60  L.  Ed.  1102. 


See,  also,  Erie  R.  Co.  v.  Purucker,  244  U. 
S.  520,  37  Sup.  Ct.  629,  61  L.  Ed.  1166. 

The  converse  of  the  Proffitt  Case  appears 
in  Boldt  V.  Pennsylvania  R.  Co.,  245  U.  S. 
441,  38  Sup.  Ct  139,  62  U  Ed.  385,  which 
shows  the  different  result  reached  by  the 
court  when  the  employ^  knew  of  the  extraor- 
dinary danger  or  it  was  so  obvious  that  a 
reasonable  person  would  have  appreciated  it- 
While  between  cars  in  a  freight  yard  help- 
ing to  repair  a  faulty  coupler,  a  yard  con- 
ductor was  killed,  due  to  the  impact  of  a 
string  of  cars,  moving  by  gravity  under  the 
control  of  a  brakeman,  against  the  end  of  the 
train  on  which  deceased  was  working.  There 
was  evidence  to  show  that  the  cars  came  at 
a  negligent  speed,  and  also  showing  a  cus- 
tom, considered  good  railroading,  to  send 
down  cars  in  **strings"  and  allow  them  to 
strike  others  with  sufficient  force  to  secure 
coupling.  In  addition  decedent  was  violat- 
ing instructions  in  standing  between  the  cars. 
Here  the  risk  or  danger,  though  extraordi- 
nary in  its  nature,  was  known  to  decedent  or 
was  so  obvious  that  an  ordinarily  prudent, 
person  would  have  appreciated  it.  The  court 
said  that — 

A  servant  "assumes  extraordinary  risks  in- 
cident to  his  employment  or  risks  caused  by  the 
master's  negligence,  which  are  obvious  or  fully 
known  and  appreciated  by  him." 

As  disclosed  by  the  decisions  and  excerpts 
quoted  above,  the  rule  sanctioned  by  the  Su- 
preme Court  of  the  United  States  appears  to 
be:  An  employ^  assumes  those  risks  and 
dangers  which  are  ordinarily  incident  to  the 
employment  in  which  he  voluntarily  engages, 
but  he  does  not  assume  extraordinary  risks 
incident  thereto,  or  risks  due  to  the  negli- 
gence of  his  employer  or  of  those  for  whose 
conduct  the  employer  is  responsible,  until  he 
becomes  aware  of  such  negligent  act,  defect, 
or  disrepair,  and  of  the  risk  arising  from 
them,  or  unless  the  danger  is  so  obvious  that 
an  ordinarily  prudent  person,  under  similar 
circumstances,  would  have  observed  and  ap- 
preciated it  Where  an  employ^  is  without 
knowledge  of  such  unusual  risks,  and  not 
chargeable  with  notice  thereof  because  of 
their  obvious  nature,  he  is  under  no  duty  to 
anticipate  and  take  precautions  to  discover 
them,  but  has  the  right  to  assume  that  the 
employer  has  exercised  proper  care  in  pro- 
viding a  reasonably  safe  place  and  a  reason- 
ably safe  system  or  method  iu  and  under 
which  to  work.  Such  also  is  the  rule  adopted 
and  followed  by  this  court  in  i>umphy  v.  M. 
&  W.  Ry.  Co.,  82  W.  Va.  123,  95  S.  E.  863, 
and  Keathley  v.  G.  &  O.  Ry.  Co.,  102  S.  K. 
244.  And  see  1  Roberts,  B'ederal  Liabilities 
of  Carriers,  §  558. 

[8,  I]  Applying  these  principles  to  the  facta 
shown  by  the  evidence,  it  was  for  the  jury 
to  determine  whether  the  risk  of  the  fall 
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which  resulted  In  decedent's  death  was  an 
ordinary  one,  assumed  by  him  when  he  at- 
tempted to  board  the  moving  train,  or  an 
extraordipary  one  caused  by  the  negligent 
operation  thereof,  niat  the  movement  of  a 
freight  train  generally  is  accompanied  by 
jerks  of  greater  or  less  severity  is  a  matter 
of  common  observation  and  knowledge,  but 
an  employ^  lawfully  boarding  such  train  at  a 
proper  place  has  the  right  to  assume  that 
he  virill  not  be  subjected  to  extraordinary  or 
unusual  jerks.  Risks  of  the  latter  sort  ordi- 
narily are  not  assumed  by  him,  being  usually 
so  sudden  as  not  to  be  obvious.  Chicago,  etc, 
Ry.  Go.  V.  Ward,  252  U.  S.  18,  40  Sup.  Gt 
275,  64  !#.  Ed.  — ;  Keathley  v.  a  ft  O.  Ky. 
Co.,  supra.  See,  also,  Jones  v.  Norfolk  tSouth- 
em  R.  Co.,  176  N.  a  260,  97  S.  E.  48;  Wel- 
don  V.  Seaboard  Air  line  Ry.  Co.,  177  N.  C. 
179,  98  8.  El  375.  On  the  other  hand,  O.  L. 
Boseley,  a  witness  for  plaintiff  and  one  of 
the  inspectors  who  accompanied  decedent  on 
the  day  of  his  death,  admitted  that  they  had 
no  "reason  to  suspect  that  the  train  would 
slow  up  or  make  any  [q>ecial  effort  to  so  so** ; 
that  they  had  nO  orders  to  ride  on  "any  par- 
ticular freight  train";  and  that  they  "did  not 
expect  them  (the  train  crew)  to  give  any  spe- 
cial consideration  to  them  in  the  movement 
of  that  train  at  the  time^'  they  intended  to 
get  on  it  And  O.  B.  Boseley,  who  likewise 
had  accompanied  decedent,  admitted  that  he 
had  seen  freight  trains  pick  up  q;>eed  going 
through  Piedmont.  Whether,  in  view  of  all 
these  facts,  there  was  an  assumption  of  this 
particular  risk,  was  for  the  jury  to  deter- 
mine* 

We  are  not  oonoemed  upon  this  hearing 
with  the  defense  of  contributory  negligence, 
for  it  is  no  longer  an  absolute  bar  under  the 
act.  but  is  admissible  only  in  mitigation  of 


damages.  It  was  error  to  admit  the  testimo- 
ny respecting  the  alleged  champertous  nature 
of  the  contract  between  plaintUf  and  her  at- 
torney. Strangers  to  such  a  contract  cannot 
take  advantage  of  it ;  only  a  party  to  it  can 
do  80.    Harrlscm  v.  Harman,  102  8.  EL  224. 

It  is  unnecessary  to  consider  or  express  an 
opini<m  upon  the  propriety  of  the  ruling  upon 
the  plea  and  motion,  sustained,  to  dlamlns 
the  defendant  Baltimore  ft  Ohio  Railroad 
Company  as  a  party  to  the  action,  whether 
erroneous  or  not,  owing  to  the  provisions  of 
subsection  (d)  of  section  206,  c.  — ^  of  the 
act  of  Congress  passed  February  1^  ISfiSO, 
terminating  federal  control  over  railroads* 
arranged,  classified,  and  found  in  the  Ad- 
vance Sheets  of  volume  262  Federal  Reporter 
at  page  889.   The  subdivision  reads: 

'^Actions,  suits,  proceedings,  and  reparation 
claims,  of  the  diaracter  above  described  pend- 
ing at  the  termination  of  federal  control  shall 
not  abate  by  reason  of  such  termination,  bat 
may  be  prosecuted  to  final  judgment,  sobstitat- 
ing  the  agent  designated  by  the  President  under 
subdivision  (a)"— payment  of  the  recovery,  if 
any,  being  chargeable  to  and  payable  promptly 
out  of  the  revolving  fund  created  by  section  210 
of  the  act. 

Having  in  view  this  provision,  plaintiff  inn 
mediately  preceding  the  8Ubmissi<Mi  of  the 
case  for  hearing  by  this  court  moved,  with- 
oat  objection  by  the  Director  General,  to  sub- 
stitute the  agent  appointed  by  the  tfreeldent 
as  so  authorized,  presumably  Uines  himseif. 
This  motion  our  order  will  sustain  and  direct 
the  circuit  court  to  ascertain  the  name  of  tbe 
appointee,  and  substitute  him  as  defendant 
In  the  action. 

Therefore  we  reverse  the  judgment  of  the 
lower  eourt  and  remand  the  case  tot  new 
trlaL 


Oa.)  ATLANTA  OIL  A  FEBTILIZER 

(ft  Ga.  App.  490) 

ATLANTA  OIL  &  FERTILIZER  CO.  V. 
PHOSPHATE  MINING  CO. 

PHOSPHATE  MINING  CO.  v.  ATLANTA 
OIL  L  FERTILIZER  CO. 

(NOS.  10631,  10032.) 

(Coart  of  Appeals  of  Georgia,  Division  No.  1. 

Jalj    14,    1920.    Rehearing   Denied 

Ang.  10,  1920.) 

(ByUalHU  hy  Bdiiorial  Staff.) 


1.  Novatioa  ^=s>l  —  Charge  oa  exitteaoa  aad 
efFeot  held  not  error. 

In  an  action  for  damages  for  the  buyer's 
breach  of  a  written  contract  to  accept  and 
pay  for  phosphate  rock,  a  charge  that  defend- 
ant bad  the  burden  to  establish  its  defense  of 
a  novation  based  on  its  transfer  of  the  con- 
tract to  another  company,  and  that,  if  such 
contract  was  made,  and  the  plaintUI  knew  and 
accepted  it,  and  the  transferee  was  substituted 
for  defendant,  it  was  relieved  from  liability, 
either  by  express  contract  or  by  implication, 
was  not  error. 

2.  Trial  «=s»260  (9)— Refusal  of  charge  oa  Is- 
sue whether  seller  had  coaeented  to  buyer's 
transfer  of  ooatraot  held  aot  error. 

In  an  action  for  damages  for  the  buyer'a 
breach  of  a  written  contract  to  accept  and 
pay  for  phosphate  rock,  the  refusal  of  defend* 
anf  s  requested  charge  on  novation  held  proper. 

3.  Trial  ^s»253(5)~Charge  hold  not  orrono- 
ouo  as  Ignoring  Issues. 

In  an  action  for  damages  for  the  buyer's 
breach  of  a  written  contract  to  accept  and  pay 
for  phosphate  rock,  a  charge  on  the  issue  of 
damages  and  the  avoidance  of  coasequencea 
that,  if  the  buyer  breached  the  contract,  the 
seller  might  recover  the  difference  between  the 
market  value  and  the  contract  price  for  the 
rock,  was  not  erroneous  as  ignoring  the  de- 
fense of  novation  by  the  buyer's  transfer  of 
the  contract  to  another  company  and  the  plain- 
tiff's duty  to  minimise  the  damages  after  its 
acceptance  of  such  transfer. 

4.  Sales  ^s>388  —  Charge  on  damages  and 
avoidance  of  consequenoeo  after  acoeptanoo 
of  bayer^<  hreach  held  not  erroneous. 

In  an  action  for  damages  for  the  buyer's 
breach  of  a  written  contract  to  accept  and 
pay  for  phosphate  rock,  a  charge  on  the  issue 
of  damages  and  avoidance  of  consequences  that 
if  the  buyer  breached  the  contract  seller  might 
recover  the  difference  between  the  market  val- 
ue and  the  contract  price  for  the  rock  held  not 
erroneous. 

6.  Sales  ^bb»38S— Chargo  as  to  sailor's  duly  to 
■Inimbe  danagoa  after  broaoh  bold  not  or* 
roneous. 

In  an.  action,  for  damages  for  the  buyer's 
breach  of  its  written  contract  to, accept  and 
pay  for  phosphate  rock,  a  charge  that,  if  there 
had  been  a  breach,  the  jury  should  determine 
what  number  of  tons  ought  to  have  been  de- 
livered on  the  written  contract,  and^  if  pUdntiUf 
was  entitled  to  recover,  .should  detennine  the 
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diflTerence  between  the  contract  price  and  the 
market  value,  was  not  erroneous  as  not  ex- 
cluding a  conclusion  that  the  duty  to  minimise 
damages  would  not  result  until  an  acceptance 
of  the  breach  by  brihging  suit  instead  of  on  the 
acceptance  of  the  breach  by  accepting  the 
transfer. 

6.  Trial  ^s>  1 93 (2)— Charge  as  to  intoroot  on 
damagoo  for  breach  of  eontraot  of  oalo  hold 
not  to  oxprosa  oonrf  o  opinion. 

In  an  action  for  damages  from  the  buyer^s 
breach  of  a  contract,  a  charge  that,  if  seller 
might  recover  interest  in  the  discretion  of  the 
jury,  and  that,  if  interest  was  allowed,  it  should 
be  added  to  the  principal,  and  that  the  verdict 
should  be  for  the  amount  thereof,  was  not  er- 
roneous as  amounting  to  an  expression  of  an 
opinion  by  the  court  that  the  jury  should  find 
for  plaintiff. 

7.  Trial  ^s>244 (5)— Charge  on  erodibiiity  of 
witness  hold  not  orronooua  as  giving  undue 
promlnonoo  to  oertain  witneao. 

In  an  action  for  damages  for  buyer's  breadi 
of  contract,  a  charge  that  it  was  for  the  jury 
to  pass  on  the  credibility  of  the  testimony  be- 
fore it  and  decide  with  reference  to  that,  and 
that  as  a  general  rule,  if  there  is  no  criticism 
of  the  witness,  his  testimony  must  be  received 
when  it  refers  to  facts;  was  not  erroneous  aa 
unduly  impressing  the  jury  as  to  the  credibilitar 
of  a  certain  witness  as  to  market  value. 

Error  from  Superior  Oourt,  Fulton  Ooun- 
ty;   J.  T.  Pendleton,  Judge. 

Action  by  the  Phosphate  Mining  Company 
against  the  Atlanta  Oil  ft  FortUlzer  Ck«n- 
pany.  Judgment  for  plaintiff,  and  defendant 
brings  error,  and  the  defendant  takes  a 
crosa-biU  of  exceptions.  Affirmed  on  mala 
bill  of  exceptions,  and  croas-blll  dismissed. 

See,  also,  144  6a.  75,  86  S.  B.  216;  20 
Oa.  App.  660,  d3  8.  K  682;  23  Ga.  Appi 
388,  98  S.  E.  232. 

On  the  issue  of  novation  the  oourt  chargwl 
the  jury  aa  follows: 

'*The  burden  is  on  the  defendant  to  establish 
the  defense  that  there  has  been  a  novation  in 
this  case,  and  that  therefore  they  are  not  lia- 
ble. There  are  certain  parte  of  the  pleadings 
of  this,  case,  both  petition  and  answer,  that  are 
not  material  to  this,  and  you  will  simply  con- 
fine your  investigation  to  these  parts  that  re- 
fer to  the  law  and  facts  that  I  give  in  charge 
to  you." 

**The  defendant  files  a  defense  which  It  says 
prevents  the  plaintiif  from  recovering  any- 
thing. It  says  there  haa  been  a  novation  of 
the  contract,  and  that  it  was  released  by  nova- 
tion, and  It  is  contended  by  the  defendant  that 
it  had  a  contract  with  the  .plaintiff  with  ref- 
erence to  the  rock,  and  that  it  transferred  tiiat 
eontract  to  the  Empire  Cotton  Oil  Company, 
and  I  charge  you. that  the  transfer  of  that 
contract  to  the  Empire  Cotton  Oil  Company 
would  avail,  provided  certain  other  things  hap* 
poned." 

*'If  the  transfer  was  made  by  the  defendant 
company  to  the  Empire   Company,   and   th# 
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plaintiff,  the  Phosphate  Mining  Company,  ac- 
cepted the  transfer,  knew  about  the  transfer 
and  accepted  it,  and  defendant  was  relieved 
from  further  liability,  if  the  Empire  Company 
was  substituted  for  the  defendant  company, 
then  that  would  be  a  novation,  and  the  plain- 
tiff would  not  have  a  right  to  recover,  but  it 
would  be  necessary  for  you  to  determine  with 
reference  to  these  things.  Yon  look  to  the 
testimony  in  the  case  and  see  whether  or  not 
there  was  an  acceptance—a  notice  and  accept- 
ance—on the  part  of  the  Phosphate  Company  of 
this  transfer  by  the  Oil  Company  to  the  Em- 
pire Company.  Did  they  know  about  it,  and 
did  they  accept  that  transfer,  and  if  they  ac- 
cepted that  transfer  and  the  Oil  Company  was 
released,  the  Oil  Company  would  not  be  further 
liable  in  the  case.  *  *  *  The  Oil  Company 
would  be  released  either  by  express  contract 
or  by  implication,  and  you  look  to  the  testi- 
mony in  this  case  and  see  whether  or  not  it 
had  been  so  released.  An  express  contract 
would  be  an  express  understanding  between 
the  parties.  An  Implied  contract  would  be  a 
contract  that  would  be  inferred  from  the  facts 
and  circumstances  of  the  case.  You  look  to  all 
of  the  facts  and  circnmstances  in  the  case 
about  these  transfers  and  what  was  said  about 
them,  and  all  that  passed  between  all  the  par- 
ties, and  if  it  was  understood  between  all  three 
of  the  parties,  understood  and  agreed  by  them, 
all  three  of  them,  that  the  Oil  Company  was 
released,  why  that  would  be  a  novation,  and 
the  plaintiff  cannot  recover,  but,  if  otherwise 
entitled  to  recover,  the  plaintiff  can  recover 
from  the  Oil  Company." 

Defendant's  objections  to  such  charge,  as 
stated  In  Its  amended  motion  for  new  trial* 
were  as  follows: 

"The  issue  in  the  case  is  whether  the  trans- 
fer bad  been  accepted  by  the  plaintiff,  and  the 
court  should  have  submitted  this  issue  in  plain 
language,  and  not  resorted  to  the  use  of  tech- 
nical language.  The  defendant  did  not  call  its 
defense  a  novation,  and  the  court  should  not 
have  so  called  it  in  charging  the  jury,  but 
should  have  confined  himself  to  the  law  of  the 
case  and  submitted  to  the  jury  the  simple  and 
plain  issue  as  to  whether  the  plaintiff  had  ac- 
cepted the  transfer  of  the  contract  to  the 
Empire  Cotton  Oil  Company,  and  that,  if  the 
plaintiff  did  accept  said  transfer,  then  the 
verdict  should  be  for  the  defendant,  as  the 
suit  was  proceeding  upon  the  refusal  to  take 
and  pay  for  phosphate  rock  after  the  date  of 
the  transfer  of  the  contract  and  its  acceptance 
by  the  plaintiff." 

Defendant  requested  the  following  charges 
on  such  issue,  which  the  court  refused: 

"I  charge  you  as  the  law  in  this  case  that, 
if  )^ou  believe  from  the  evidence  that  the  At* 
lanta  Oil  &  Fertilixer  Company,  the  defend- 
ant, procured  the  Empire  Cotton  Oil  Company 
to  take  over  the  contract  here  sued  on  which 
it  had  with  the  Phosphate  Mining  Company, 
and  a  transfer  thereof  was  made  to,  and  ac- 
cepted by,  the  Empire  Cotton  Oil  Company, 
and  you  believe  further  that  the  Phosphate 
Mining  Company  was  notified  that  the  contract 
had  been  taken  over  by  the  Empire  Cotton  Oil 
Company,   and   yoii   believe  further   that  the 


Phosphate  Mining  Company  consented  to  tha 
Empire  Cotton  Oil  Company  taking  over  thia 
contract,  then  the  plaintiff  cannot  recover,  and 
you  will  find  for  the  defendant." 

"I  charge  you  as  the  law  of  this  case  that, 
if  you  find  from  the  evidence  in  this  case  that 
the  contract  here  sued  upon  was  transferred 
to  the  Empire  Cotton  Oil  Company,  and  the 
plaintiff  consented  to  that  transfer,  the  plain- 
tiff would  not  be  entitled  to  recover  in  thia 
case,  and  you  will  find  for  the  defendant" 

"I  charge  you  as  the  law  of  this  case  that, 
if  you  find  from  the  evidence  in  this  case  that 
the  contract  here  sued  upon  was  transferred 
by  the  defendant  to  the  Empire  Cotton  Oil 
Company,  and  the  plaintiff  consented  to  that 
transfer,  the  plaintiff  would  not  be  entitled  to 
recover  any  damage  against  thia  defendant 
for  the  failure  to  take  and  pay  for  phosphate 
rock  after  the  date  of  the  transfer  of  the  con- 
tract and  its  acceptance  of  the  transfer  by  the 
Phosphate  Mining  Company." 

On  the  issue  of  damages  and  the  avold- 
ance  of  consequences  the  court  gave  the  f<^- 
lowing  charges: 

*'If  you  find  in  this  case  that  under  the  con- 
tract upou  which  the  plaintiff  has  filed  suit 
that  there  was  a  breach  of  that  contract — ^that 
is,  if  the  defendant  refused  to  accept  the  rock 
which  it  ought  to  have  accepted  under  the  con- 
tract and  it  is  otherwise  liable  under  the  in- 
stractions  which  I  wiU  give  yon— the  plaintiff 
would  have  the  right  to  recover,  and.  If  it 
has  the  right  to  recover,  the  amount  of  the 
recovery  would  be  the  difference  between  the 
market  value  and  the  contract  price  for  this 
rock." 

"You  determine  what  the  amount  of  tons  is 
that  ought  to  have  been  delivered  under  the 
contract,  and,  if  the  plaintiff  is  entitled  to  re- 
cover, yon  determine  what  is  the  difference 
between  the  contract  price  and  the  market 
value,  •  •  •  and,  if  the  plaintiff  is  entitled 
to  recover,  he  will  be  entitled  to  recover  the 
difference  between  the  market  value  and  the 
contract  price." 

"It  is  also  contended  by  the  defendant  that  it 
was  the  duty  of  the  plaintiff,  if  there  had  been 
a  breach  of  the  contract  and  that  breach  had 
been  accepted  by  the  plaintiff,  and  bringing 
suit  would  be  an  acceptance,  that  the  Oil  Com- 
pany breached  the  contract  and  transferring 
the  contract  to  the  Empire  Cotton  Oil  Company 
amount  to  a  breach,  and,  if  they  breached  the 
contract  and  the  plaintiff  accepted  that  breach 
expressly  or  by  filing  suit,  then  it  was  the 
duty  of  the  plaintiff  to  avoid  any  damage  that 
it  could  reasonably  avoid  under  the  law." 

Defendant's  objection  to  the  first  para- 
graph of  the  charge,  as  above  quoted,  is  that 
it  ^ores  the  defense  of  novation  and  the 
duty  to  mlnimlBe  the  damage  from  the  date 
of  the  acceptance  of  the  transfer. 

To  the  second  paragtuph,  as  above  quoted, 
defendant's  objection  was  that  the  contract 
is  in  writing,  and  the  construction  thereof 
was  for  the  court,  and  not  tot  the  Jury*  The 
contract  provides: 

''Buyers  are  at  liberty  to  *  *  *  dtminish 
the  quantity  called  for  in  any  year  to  the  ex- 
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tent  of  not  exceeding  10  per  cent.,  provided 
that  the  quantity  to  be  taken  shall  not  be  less 
than  buyer's  consumption,  and  provided  fur- 
ther that  notice  of  such  diminished  demand  be 
given  seller  12  months  in  advance  of  such 
change." 

It  is  undisputed  that  the  seller  was  noti- 
fied that  the  buyer  had  no  demand  for  con- 
sumption and  had  no  capacity  for  consiunp- 
tion  after  July  1,  1912,  and  had  sold  out  its 
plant  and  transferred  its  contract  to  another 
consumer,  to  wit,  the  Empire  Ootton  Oil 
Company,  the  purchaser  of  its  plant  The 
action  of  the  purchaser,  and  its  refusal  to 
take  any  rock,  operated  to  at  least  diminish 
the  quantity  specified  in  the  contract  to  the 
amount  of  10  per  cent,  beginning  one  year 
after  said  date.  It  is  also  admitted  that 
the  Empire  Cotton  Oil  Company  the  defend- 
ant's successor,  the  purchaser  of  defendant's 
business,  and  the  transferee  of  the  contract, 
notified  the  seller,  the  plaintiff  in  this  case, 
in  writing  to  decrease  the  quantity  specified 
in  the  contract  10  per  cent,  beginning  one 
year  from  the  date  of  that  notice,  to  wit,  one 
year  from  July  9,  1912.  The  court  should 
have  charged  the  Jury  that  the  amount  to 
be  taken  under  the  contract  was  reduced  by 
10  per  cent,  of  the  amount  specified  from  July 
9,  1913,  and  that  on  or  after  that  date  the 
quantity  named  In  the  contract  would  be 
diminished  by  10  per  cent  thereof. 

Movant  contends  the  court  should  have 
cliarged  the  jury  that,  while  the  plain  tiff  was 
entitled  to  recover  the  difference  between  the 
contra<!t  price  and  th6  market  price,  as '  a 
rule,  yet  the  fundamental  rule  for  breach 
of  contract  is  that  the  party  aggrieved  shall 
recover  compensatory  damages,  and  not  pu- 
nitive damages,  that  the  party  shall  be  put 
in  the  same  x>ositlon  he  would  have  been  In 
had  the  contract  been  performed,  that  the 
party  is  not  entitled  to  recover  more  from 
the  breach  of  the  contract  than  he  would 
from  its  performance,  and  that,  if  they  be- 
lieved from  the  evidence  that  the  market 
price  went  below  the  cost  of  production,  then 
at  that  point  the  market  price  would  cease 
to  be  the  measure  of  the  recovery,  but  that 
wherever  the  market  price  was  less  than 
the  cost  of  production  the  measure  of  recov- 
ery would  be  the  difference  between  the  con^ 
tract  price  and  the  cost  of  production. 

Defendant's  objection  to  the  third  para- 
graph of  cliarge,  as  shown  above,  wa»  that 
the  jury  might  well  conclude  from  the  charge 
that  the  duty  to  minimize  the  damage  did 
not  result  until  the  acceptance  of  the  breach 
by  bringing  suit  when  the  court  should  have 
charged  the  jury  that  the  acceptance  of  the 
transfer  was  the  acceptance  of  the  breach, 
and  that  then  and  at  that  time  the  duty  to 
minimize  the  damage  esdsted,  and  that  if 
any  loss  resulted  to  the  plaintiff  by  reason 
of  the  plaintiff's  failure  to  avoid  any  loss 
which  It  could  reasonably  avoid,  then  and  in 
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that  event  the  plaintiff  could  not  recover 
such  loss  or  damage  from  the  defendant 

On  the  subject  of  interest  the  court 
charged: 

"In  case  of  a  breach  a  contract  where  the 
plaintiff  recovers  he  may  recover  interest  or 
not,  in  the  discretion  of  the  jury.  You  look  to 
all  of  the  facts  and  circumstances  in  the  case 
and  exercise  your  discretion  as  to  whether  or 
not  on  this  sum  that  you  fii\d  as  I  have  indi- 
cated to  you  the  plaintiff  shall  recover  inter- 
est and  if  it  does  recover  interest  it  should 
be  added  to  the  amount  that  you  find  for  the 
plaintiff,  which  would  not  be  so  many  dollars 
principal  and  so  many  dollars  interest,  but 
you  should  add  interest  to  the  principal,  and 
let  your  verdict  be  for  one  amount" 

This  chaise  was  objected  to  on  the  ground 
that  it  amounted  to  an  expression  of  opinion 
by  the  court  that  the  jury  should  find  for 
the  platQtifT. 

The  court  further  charged: 

'*The  testimony  is  before  you,  and  it  is  your 
duty  to  pass  on  the  credibility  of  the  testimony 
and  decide  with  reference  to  that  As  a  gen- 
eral rule,  if  there  is  no  criticism  of  the  wit- 
ness in  any  way,  his  testimony  must  be  re- 
ceived when  it  refers  to  the  facts.'^ 

This  charge  was  objected  to  as  misleading 
and  calculated  to  unduly  Impress  the  jury 
with  the  testimony  of  the  witness  Lang,  who 
testified  as  to  market  value,  when  as  a  nuit- 
ter  of  fact  there  was  an  admission  in  the 
pleadings  that  the  <eost  of  producing  the 
rock  was  greatly  in  excess  of  the  market 
value  testified  ta  by  the  witness  Lang. — 
Statement  by  editor. 

D.  W.  Blair,  of  Marietta,  and  King  & 
Spalding,  of  Atlanta,  for  plaintiff  In  error. 

Robt  P.  Jones  and  Evins  &  Moore^  all  oC 
Atlanta,  for  defendant  in  error. 

BLOOD  WORTH,  J.  1.  The  motion  to 
award  damages  against  the  plaintiff  in  er- 
ror is  refused. 

[1-1]  2.  In  prior  decisions  in  relating  t» 
the  contract  involved  in  this  case  (144  Qa. 
75,  86  S.  E.  216 ;  20  Ga.  App.  660,  93  S.  E. 
532;  23  Ga.  App.  338,  08  S.  B.  232),  prac- 
tically all  of  the  law  of  the  case  is  settled; 
and  under  them  two  questions  were  for  sub- 
mission to  the  jury  in  the  last  trial — one 
the  "rule  of  avoidable  consequences,"  the 
other  "whether  the  seller  had  in  fact  con- 
sented to  the  transfer  of  the  contract"  Both 
of  these  questions  were  clearly  and  correctly 
submitted  to  the  jury,  and, .  when  all  the 
facts  and  the  entire  charge  as  given  are  con- 
sidered, we  find  no  reversible  error  either  in 
the  excerpts  from  the  charge  or  in  the  re- 
fusal tp  £ive  certain  i^uested  charges. 

3.  The  special  grounds  of  the  motion  foi: 
a  new  trial  not  covered  above  are  also  wlthr 
out  merit  the  verdict  Is  aui^rted  by  the 
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evidence,  and  the  Judge  did  not  err  In  over- 
ruling  the  motion  for  a  new  trlaL 

Judgment  affirmed  on  the  main  bill  of  ex- 
ceptions.   Cross-bill  dismissed. 

BB07LES,  O.  J^  and  LUKE,  J^  concur. 


(26  Oa.  App.  615J 

CITY  OP  THOMASTON  v.  ATKINSON. 

(No.  10758.) 

(CJourt  of  Appeals  of  Georgia,  Diyision  No.  2. 

Aug.  16,  1820.    Dissenting  Opinioot 

Sept  18,  1920.) 

(8yllabu9  hff  ihe  Court.) 


1.  Electrfclty  «5»f9(5)— Trial  <d=:»l43— Vsrdfot 
for  death  from  oontaot  with  city's  electric 
light  wire  held  authorized;  disputed  Issues  of 
fact  are  for  the  Jury. 

It  is  for  the  jury  to  dedde  eyery  disputed 
issue  of  fact  made  by  the  evidence.  The  Ter* 
diet  in  favor  of  the  plaintiff  in  this  case  can« 
not  properly  be  set  aside,  on  the  ground  that 
the  eyidence  fails  to  authorize  a  finding  that 
defendant  was  Uablc;  nor  can  it  be  held  that 
the  amount  of  the  yerdict  is  unauthorised  by 
the  eyidence. 

2.  Appeal  and  error  «=»932(l),  1064(1)— Jury 
presumed  to  have  followed  correot  rule  In 
measuring  damages;  Instruction,  erroneous, 
bsoanss  furnishing  no  guide  for  reducing 
gross  damagss  to  their  present  value,  hsid 
harmlessi. 

The  excerpt  from  the  charge  of  the  court 
relative  to  the  use  of  the  annuity  tables,  in  the 
event  the  jury  should  see  proper  to  employ 
them  in  the  computation  required  to  reduce  to 
its  present  or  cash  value  the  amount  which  they 
Bught  find  as  gross  damages,  although  admit- 
tedly erroneous,  was  necessarily  harmless,  since 
the  rule  as  stated  failed  to  furnish  any  guide 
whatever  by  whiqh  the  gross  damages  could  be 
reduced  to  their  present  value,  and  consequent- 
ly the  verdict  returned  could  not  have  been 
reached  in  accordance  with  the  erroneous  in- 
struction, and  it  must  therefore  be  assumed 
that  the  verdict  was  arrived  at  by  the  applica- 
tion of  some  other  correct  rule  given  them  in 
charge,  or  by  the  use  of  some  other  method 
known  to  and  approved  by  them. 

3.  Trial  ^==>252  (8)— Grounds  of  motion  for  now 
irial  without  merit. 

The  other  ground  of  the  motion  for  a  new 
trial,  pertaining  to  the  alleged  errors  in  the 
charge,  and  failure  to  charge,  are  without  merit 

(Addiiionai  Byllabus  ly  Bdiiarial  Staft,) 

4.  Electricity  ^=9 19 (3)— Dangerously  charged 
wire  In  street  raises  presumption  of  owner's 
negligence. 

A  brolsen  or  fallen  Wire  in  a  street,  charged 


a  presumption  of  negligence  on  the  part  of  His 
owner  of  the  wire. 

Smithy  J.»  dissenting. 

Error  from  Superior  Court,  Upson  Goimty; 
W.  B.  H.  Searcy,  Jr^,  Judge. 

Action  by  A.  L.  Atkinson  against  the  City 
of  Thonmston.  Judgment  for  plaintiff,  mo- 
tion for  new  trial  denied,  and  defendant 
brings  error.    Afilrmed. 

W.  Y.  Allen  and  M.  H.  Sandwich,  tKrth  of 
Thomaston,  and  Robt.  L.  Bemer,  of  ICaccm, 
for  plaintiff  in  error. 

Jas.  R.  Davis  and  Claude  WorrlU,  bodi  of 
Thomaston,  and  Lawton  Nalley,  of  Atlanta, 
for  defendant  in  error. 

JENKINS,  P.  J.  The  evidence  adduced  in 
behalf  of  the  plaintiff  tended  to  show  sub- 
stantially the  following  facts: 

Her  husband,  with  his  young  son,  was 
walking  from  their  home  in  East  Thomaston, 
alo^g  Thompson  street,  into  the  dty  of 
Thomaston.  It  was  the  first  time  they  had 
passed  along  this  street  The  right  of  way  of 
this  public  street  was  30  feet  wide,  and  with- 
in it  a  roadway  18  feet  wide  had  been  opened 
up  and  laid  out  No  sidewalk  had  been  con- 
structed, but  within  the  right  of  way  and 
along  the  elevation  of  a  slight  embankment 
there  was  a  well-defined  and  beaten  pathway, 
used  by  pedestrians  and  the  public  generally. 
Along  and  by  the  side  of  this  pathway  was 
stretched  a  line  of  poles,  on  which  were 
strung  two  wires.  The  city  had  at  some  time 
previously  maintained  from  its  municipal 
light  system  an  arc  light  out  at  .the  end  of 
this  line  of  vdre,  near  a  residence  which  had 
been  there  located ;  but  the  residence  having 
been  burned,  this  light  had  been  discontinued 
for  some  8  or  4  years,  and  the  line  of  wire 
referred  to  had  not  thereafter  been  made 
use  of  in  any  way.  The  insulation  had  be- 
come worn  and  rotten,  and  the  wire  had  be- 
come exposed.  Some  8  months  previous  to 
the  date  of  the  homicide  one  of  the  posts  on 
this  line  was  blown  nearly  over,  away  from 
the  street  bo  that  as  left  leaning,  its  top  stood 
but  a  few  feet  above  the  ground.  Soon 
thereafter,  and  several  weeks  or  months  prior 
to  the  date  of  the  homicide,  the  tiectric  wire 
had  pulled  away  from  the  post  and,  with  the 
wooden  knob  and  glass  insulator  by  which  it 
had  been  attached  to  the  post  remained 
hanging  along  and  over  the  said  path,  and 
at  the  place  referred  to  only  some  8  to  5  feet 
above  the  same.  When  the  deceased,  aoeom- 
panied  by  his  9  year  old  son,  walking  in  the 
path,  had  reached  the  point  referred  to,  the 
father,  thinking  the  wire  was  a  telephone 
wire,  took  hold  of  the  knob  left  hanging  on 


with  a  dangerous  current  of  electricity,  affords  \  the  wire,  an^  explained  to  his  son  how  It  was 

-----    —    -  '     --  -        •  -  ...      .   ~  —  ■■,-.  —  ■     ^— ^^ 
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fastened  to  the  pole.  After  doing  this  with- 
out injury,  he  advanced  a  few  additional 
steps  forward  in  the  path,  and,  in  order  to 
lift  the  sagging  wire  out  of  the  path,  took 
hold  of  it  with  his  left  hand,  but  was  hit  by 
the  current  and  killed. 

The  defendant  denied  the  existence  of  the 
defined  public  pathway  referred  to.  It 
sought  to  show,  both  by  oral  testimony  and 
by  photographs  taken  a  day  or  two  after  the 
homicide,  that  the  wire,  though  sagging,  hung 
well  above  the  head  of  the  decedent  when 
walking' or  standing ;  that  he  voluntarily  left 
the  roadway,  in  which  he  and  his  son  had 
been  traveling,  and  met  his  death  by  deliber- 
ately reaching  up  and  catching  hold  of  what 
he  supposed  was  a  telephone  wire,  in  order 
to  show  his  son  how  it  had  been  attached 
to  the  pole,  or  that  in  thus  pulling  it  down  he 
temporarily  lowered  the  wire,  which  was  the 
occasion  of  his  thereafter  catching  hold  of  it, 
after  taking  a  few  additional  steps  forward, 
which  act,  it  is  contended,  was  in  any  event 
negligent  and  unnecessary,  as  he  could  easily 
have  avoided  the  wire  by  walking  out  of  the 
path  and  around  it. 

[1,  4]  1.  Counsel  for  plaintiff  in  error  pre- 
sents an  exceedingly  forceful  argument  in 
support  of  their  contention  that  the  Judgment 
of  the  court  below,  overruling  the  motion 
for  a  9ew  trial,  should  be  reversed,  on  the 
theory  that  the  verdict  was  contrary  to  law, 
as  being  altogether  without  evidence  to  sup- 
port it  With  this  proposition,  however,  we 
cannot  agree. 

'^A  broken  or  fallen  wire  in  a  street,  charged 
with  a  dangerous  current  of  electricity,  affords 
a  presumption  of  negligence  on  the  part  of  the 
owner  of  the  wire."  Eining  v.  Georgia  Railway 
&  Electric  Co.,  133  Ga.  468,  66  S.  E.  237. 

While  there  was  some  dispute  as  to  wheth- 
er or  not  the  pathway  in  which  the  deceased 
met  his  death  was  a  defined  and  gaierally 
used  public  pathway,  the  main  contest  in. 
this  case  centers  around  the  question  as  to 
whether  or  not  the  homicide  was  brought 
about  by  the  negligence  of  the  deceased  him- 
self, and  whether  it  could  have  been  avoided 
by  the  exercise  of  ordinary  care  on  his  part 
As  will  be  seen  by  reference  ta  the  forego- 
ing statement  of  the  contentions  of  parties, 
as  made  by  the  evidence  at  the  trial,  the  Ju- 
ry were  called  upon  to  resolve  a  number  of 
disputed  issues  of  fact  Among  these  issues 
is  the  question  as  to  whether  or  not  the  de- 
ceased ought  to  have  known  that  the  wire  he 
caught  hold,  of  at  the  time  of  his  death,  in 
order,  as  the  plaintiff  contends,  to  push  It 
out  of  his  pathway,  was  an  electric  wire, 
and  likely  to  be  charged  with  a  deadly  cur- 
rent It  appears  to  be  undisputed  that  the 
deceased  thought  the  wire  was  a  telephone 


deceased  knew  that  one  of  these  wires  was 
an  electric  wire,  and  likely  to  be  charged 
with  current,  and  that  he  merely  guessed 
wrong  as  to  which  of  the  two  wires  he  war 
catching  hold  of.  The  evidence  is  not  dear 
as  to  whether  either  of  the  wires  was  a  tele- 
phone wire.  It  is  dear,  ftom  the  evidence 
of  witnesses  introduced  on  behalf  of  the  de- 
fendant, that  the  use  of  this  line  of  electric 
wires  had  been  entirely  discontinued  for  a 
number  of  years  prior  to  the  date  of  the  hom- 
Idde. 

The  reason  given  by  the  defendant  for  al- 
lowing the  line  of  wire,  all  use  of  whldi  had 
long  since  been  discontinued,  to  remain  diarg- 
ed  with  current  and  stretched  along  this 
highway,  is  that  the  authorities  had  expect- 
ed that  houses  would  be  erected  in  that  vi* 
cinity,  but  this  expectation  had  not  materia- 
lized. It  seems  also  clear  that  several  months 
had  elapsed  since  the  post  had  blown  over, 
and  that  the  wire  had  pulled  loose  from  the 
post  and  remained  sagging  over  the  path 
for  a  period  of  at  least  several  weeks.  In 
view  of  aU  the  evidence  in  the  case,  we 
think  it  was  a  question  for  the  jury  to  de- 
termine whether  the  deceased  ought  to  have 
known  of  the  danger  in  taking  hold  of  the 
wire  whidi  occasioned  his  death,  in  his  en- 
deavor to  push  It  out  of  the  public  pathway. 
Sou.  Bell  Telephone  ft  Tel.  Co.  v.  Davis,  12 
Ga.  App.  28,  37,  76  8.  B.  786.  We  think  the 
facts  materially  differ  from  those  outlined  in 
Columbus  Railroad  Co.  ▼•  Ikursey,  119  Oa. 
863,  46  8.  B.  685,  where  it  was  held  by  thy 
Supreme  Court  that  no  recovciry  could  be  had 
for  the  death  of  an  experienced  lineman  of 
a  telephone  company  who  was  killed  by  neg- 
ligently coming  in  contact  with  a  deadly  and 
exposed  wire,  while  dimbing  a  pole  on  which 
the  wires  were  strung ;  he  knowing  or  being 
able  to  know  by  ordinary  intelligence  of  the 
danger  from  sudi  exposure.  The  question  in 
that  and  similar  cases  was  whether  or  not 
the  lineman  negligently  toudied  the  wire; 
whereas,  one  of  the  main  issues  in  this  case 
was  whether  it  was  negligence  for  him  to 
touch  it. 

It  will  be  noted  that,  according  to  the  evi- 
dence for  the  plaintiff,  the  deceased  did  not 
meet  his  death  in  voluntarily  catching  hold 
of  the  wooden  peg,  in  order  to  show  his  young 
son  how  it  had  been  fastened  to  the  pole,  but 
had  left  this  point,  w^  continuing  his  jour- 
ney, and  had  advanced  several  steps  forward, 
when  he  met  his  death  by  undertaking  to 
push  the  sagging  wire  out.  of  his  pathway. 
If  the  pathway  was  a  public  pathway,  which 
he  had  the  right  to  occupy  and  travd  in,  he 
did  not  become  a  mere  volunteer  in  so  using 
it,  merely  because  he  had  previously  caught 
hold  of  the  peg  as  indicated;  but  the  ques- 
tion at  last  is  whether  his  act  in  undertaking 
wire.  We  have  been  unable  to  find  any  evi- 1  to  push  the  wire  out  of  his  pathway,  under 
dence  in  the  record  going  to  show  that  the  |  his  belief  aa  to  its  safety,  and  under  tbe 
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facts  and  drcumstai^ces  revealed  by  the  evi- 
dence, amounted  to  such  lack  of  ordinary 
care  as  would  bar  a  recovery. 
,  [2]  2.  Among  other  rules  and  instructions 
given  the  Jury  upon  their  duty  to  reduce  to 
its  present  worth  whatever  amount,  if  any, 
they  might  find  to  be  the  gross  sum  charge- 
able as  damages  against  the  defendant,  the 
learned  trial  Judge  charged  "them,  in, refer- 
ence to  their  right  to  use  the  annuity  tables, 
as  follows:  • 

*'If  you  haye  fouDd  from  the  evidence  the  val- 
ue of.  the  plaintiff's  life  as  a  whole— that  is,  the 
gross  value  of  the  plaintiff's  life— in  order  to 
reduce  that  value  to  a  sum  representing  the 
present  or  cash  value  of  the  sum  found  by  you 
as  representing  the  gross  value  of  the  plaintiff's 
husband's  life,  you  would  talce  this  gross  sum, 
as  you  find  it  to  be,  if  you  find  such  an  amount, 
and  take  the  amount  of  dollars  or  fraction  of 
dollars  in  the  column  under  7  per  cent.,  oppo- 
site the  age  of  the  plaintiff's  husband  in  this 
annuity  table,  and  you  multiply  the  gross  value 
of  his  life,  as  you  find  it  to  be,  by  these  figures, 
which  you  find  under  this  7  per  cent,  column; 
then  you  would  have,  by  the  use  of  this  table, 
the  present  cash  value  of  such  gross  sum." 

t 

In  a  written  opinion  the  trial  Judge  over- 
ruled the  motion  for  a  new  trial,  on  the  the- 
ory that  this  erroneous  instruction  must 
have  been  harmless,  since  more  than  one  rule 
was  given  for  making  this  calculation,  and  the 
Jury  were  farther  instructed  that  any  correct 
rule  known  to  and  approved  by  them  might 
be  employed  in  arriving  ^at  the  present  or 
cash  value  of  the  amount  they  might  find  as 
the  gross  damages.  He  thought  it  probable, 
if  not  certain,  that  the  Jury  did  not  make 
use  of  this  erronck>u8  instruction,  but  more 
probably  employed  some  other  rule,  since,  in 
his  opinion,  if  the  erroneous  rule  had  been 
used,  the  amount  of  the  verdict  could  not 
have  been  arrived  at  If  it  is  possible  to  sat- 
isfy ourselves  that  in  determining  the  amount 
of  the  verdict  the  Jury  must  have  excluded 
from  consideration  this  admittedly  erroneous 
instruction,  the  giving  of  such  excerpt  from 
the  charge  would  not  authorize  a  reversal, 
but  would  for  that  reason  be  treated  as 
harmless.  There  are  any  number  of  adjudi- 
cations to  the  effect  that  a  verdict  will  not 
be  disturbed  on  account  of  erroneous  instruc- 
tions, which  were  manifestly  and  necessa- 
rily harmless  to  the  complaining  party.  For 
a  number  of  reasons  an  erroneous  charge 
does  not  necessarily  amount  to  reversible 
error.  For  example,  the  verdict  as  rendered 
may  have  been  demanded;  the  erroneous 
charge  may  have  been  invited  by  the  com- 
plaining party;  the  inaccuracy  may  consist 
in  a  mere  patent  slip  of  the  tongue ;  it  may 
relate  to  an  irrelevant  or  immaterial  matter, 
such  as  could  not  reasonably  have  misled 
the  Jury  In  respect  to  the  true  issue  or  issues 
involved;  the  error  complained  of  may  be 
such  as  could  militate  only  against  the  rights 


of  the  party  who  does  not  object.  It  Is  not 
our  understanding  of  the  law,  however,  that 
any  presumption  exists  that  an  erroneous 
charge  is  harmless.  Indeed,  the  presump- 
tion is  the  other  way,  and,  as  a  general  rule, 
in  order  to  treat  as  harmless  an  erroneous 
instruction,  there  must  be  some  way  of  sat- 
isfying ourselves  that  it  in  fact  was  harmless. 

In  the  Instant  case  one  of  the  contested 
Issues  relates  to  the  amount  of  the  delena- 
ant's  liability,  if  any.  The  deceased  was  38 
years  old,  with  an  ordinary  or  average  ex- 
pectancy of  nearly  29  years.  He  was  earn- 
ing at  the  date  of  his  death  $1.25  per  day. 
On  the  basis  of  such  average  expectancy  and 
of  continued  like  earning  capacity,  an  appli- 
cation of  the  rule  would  have  resulted  in  a 
verdict  of  about  $125,000.  The  defendant  in 
error  says  that  the  rule  was  therefore  mani^ 
festly  disregarded.  But  there  was  medical 
testimony  tp  the  effect  that  plaintiff  was  af- 
flicted with  an  incurable  malady,  which 
would  necessarily  have  terminated  his  life 
within  a  period  of  2  or  3  years.  It  was  with- 
in the  right  of  the  Jury,  if  they  saw  proper 
to  do  so,  to  accept  this  testimony,  it  is  con- 
sequently argued  by  counsel  for  the  plaintiff 
in  error  that  the  verdict  rendered,  for  ;^.' 
000,  might  have  been  arrived  at  by  an  appli- 
cation of  the  erroneous  rule  above  stated,  and 
that  there  is  no  means  by  which  it  can  be 
shown  that  such  was  not  the  case.  In  sup- 
port of  this  argument  they  contend  that,  if 
the  Jury  did  in  fact  accept  the  medical  tes- 
timony Just  referred  to  and  applied  the  er- 
roneous rules,  together  with  other  instruc- 
tions given  them,  to  the  effect  that  they 
could  consider  any  infirmity  of  the  deceased, 
and  consequent  reduction  in  his  future  earn- 
ing capacity,  it  is  easy  to  see  that  the  amount 
of  the  verdict  returned  might  have  been  thus 
arrived  at.  While  this  suppoSiticMi  amounts 
only  to  a  surmise,  it  is  sufiicient,  they  say, 
to  show  that  there  is  no  means  of  satisfying 
Ourselves  that  the  erroneous  rule  was  harm- 
less, since  the  amount  of  the  verdict  In  no 
way  indicates  Just  how  it  was  reached,  while 
it  could  have  been  thus  arrived  at. 

The  argument  of  counsel  for  the  plaintiff 
In  error  convinces  us  that,  as  a  purely  math- 
ematical proposition,  it  is  possible,  and  even 
easy,  to  say  that  the  Jury  could  have  reached 
the  amount  of  the  verdict  by  applying  the 
erroneous  rule.  But,  while  mathematically 
possible,  it  does  not  seem  reasonably  so. 
While  we  differ  somewhat  with  the  trial 
Judge,  who  thinks  that  the  amount  of  the 
verdict  itself  shows  that  it  could  not  have 
been  thus  arrived  at  (for  mathematically  it 
easily  could  have  been),  we  go  further  than 
he  seems  to  go  in  thinking  that  it  is  merely 
more  probable  that  they  did  not  do  so.  In 
our  opinion,  it  is  manifest  that  they  could 
not  and  did  not  The  excerpt  complained  of 
states  within  itself  that  the  object  of  the  in- 
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structlon  given  was  to  provide  a  method  by 
which  the  gross  damages  representing  fatore 
earnings  could  be  reduced  to  its  present  or 
cash  value.  As  we  see  it,  it  is  altogether  im- 
possible to  suppose  that  an  upright  and  in- 
telligent Jury  would  undertalce  to  reduce  the 
gross  amount  of  damages  representing  future 
earnings  down  to  its  present  or  cash  value  by 
multiplying  such  total  or  gross  stim  by  11.- 
033.  On  the  very  face  of  it,  this  would  tre- 
mendously increase,  and  not  reduce,  the 
amount,  and  would  be  contrary  to  not  only 
the  manifest  but  the  expressed  purpose  of 
the  rule.  This  portion  of  the  charge,  there- 
fore, cannot  be  taken  to  have  furnished  any 
sort  of  rule  or  guide  whatever  by  which  the 
gross  sum  of  future  earnings  could  be  re- 
duced to  its  present  cash  value,  and,  since 
on  its  face  it  entirely  fails  to  furnish  such  a 
rule,  it  would  be  altogether  unreasonable  to 
suppose  that  the  Jury  could  possibly  have 
sought  to  apply  it  Atlanta  &  West  Point 
Railroad  Go.  v.  Miller,  23  Ga.  App.  347,  353 
(9),  98  «.  E.  248. 

£3]  3.  The  Judge  gave  to  the  Jury  fully  and 
fairly  the  principle  of  law  to  the  effect  that, 
even  though  the  defendant  might  have  been 
guilty  of  negligence,  yet,  if  the  injury  could 
have  been  avoided  by  the  exercise  of  ordina- 
ry care  on  the  part  of  deceased,  the  plaintiff 
could  not  recover.  The  trial  Judge,  quoting 
literally  from  the  plea  of  the  defendant, 
charged  the  Jury  as  follows: 

"Defendant  further  says  that,  on  the  day  it  is 
alleged  the  husband  o^  plaintiff  was  killed  early 
In  the  morning,  the  plaintiff's  husband  was 
walking  in  Thompson  street;  that  he  left  said 
street,  and  got  on  a  side  place  or  bank,  or  pole 
ontside  of  the  street,  without  any  cause  or 
necessity,  and  negligently  and  recklessly  seized 
one  of  the  wires  with  his  bare  Eand;  that  the 
husband  of  the  plaintiff  could  have  avoided  the 
injury  to  himself  by  the  exercise  of  ordinary 
care  and  diligence." 

Defendant  excepts  to  this  charge  because 
the  Judge  did  not  on  his  own  motion  add 
thereto  the  following: 

"That  is  to  say,  by  selecting  the  safe  way  by 
which  to  go  to  the  city  of  Thomaston*' 

— and  further  excepts  to  the  failure  of  the 
Judge  to  charge,  without  re<)uest,  the  same 
principle,  as  follows: 

"When  there  is  a  safe  and  a  dangerous  way 
In  which  a  pedestrian  may  walk  and  arrive  at 


his  destination,  it  becomes  the  duty  of  the  pe- 
destrian, in  the  exercise  of  ordinary  care,  to 
select  the  safe  way;  and  if  he  abandons  the 
safe  way  and  undertakes  to  prosecute  his  jour- 
ney in  a  path  with  an  overhanging  electric 
wire,  wliich  an  ordinarily  prudent  man  would 
not  do,  and  is  killed  as  the  result  of  so  doing, 
his  widow  would  not  be  entitled  to  recover." 

The  only  eyewitness  to  the  homicide  was 
the  deceased's  son,  who  is  not  a  party  to  the 
litigation.  There  is  really  no  testimony  of 
probative  value  going  to  show  that  the  de- 
ceased left  the  road  and  entered  upon  the 
path  at  about  the  place  where  the  homicide 
occurred.  It  is  true  that  the  testimony  of 
this  boy,  given  at  the  coroner's  inquest,  wfUB 
admitted  for  the  purpose  of  impeachment, 
and  the  record  of  his  testimony  thus  previ- 
ously given  might  so  indicate ;  but  this  is  all. 
Had  the  evidence  authorized  such  a'  charge, 
and  had  proper  request  been  made  therefor, 
a  failure  to  comply  with  the  request  might 
have  been  reversible  error.  Metropolitan 
Street  Railroad  Go.  v.  Johnson,  90  Ga.  600, 
16  S.  B.  49.  But  see  Southern  Ry.  Co.  v.  Griz- 
zle, 131  Ga.  287,  62  S.  B.  1T7  (3).  There 
was  no  error  in  the  charge,  or  in  the  failure 
to  charge  concerning  the  city's  duty  in  keep- 
ing safe  its  public  roadway. 

Judgment  affirmed. 

STEPHENS,  J.,  concurs. 

SMITH,  J.  (dissenting).  I  cannot  agree 
with  the  rulings  of  a  majority  of  the  court. 
The  only  eyewitness  to  the  accident  was  the 
son  of  the  deceased,  and  this  son  was  a  small 
boy.  His  testimony  was  very  uncertain  and 
contradictory.  The  great  weight  of  the  testi- 
mony tended  to  show  that  the  deceased  was 
a  volunteer;  that  the  electric  wire  which 
caused  his  death  was  not  in  fact  hanging 
over  the  road  or  path  along  which  he  was 
traveling,  but  was  up  on  an  embankment  be- 
side the  path,  ajod  could  not  be  reached  from 
the  road.  In  view  of  these  facts,  and  the 
further  fact  that  the  verdict  was  quite  large, 
I  am  of  the  opinion  that  the  error  of  the 
court  in  charging  on  the  mortality  tables  in- 
correctly, this  being  admitted  by  the  presid- 
ing Judge,  is  such  as  to  require  a  reversaL  It 
is  possible,  if  not  probable,  that  some  mem- 
ber of  the  Jury  was  misled  by  this  erroneous 
instruction. 
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(26  Oa.  App.  694) 

NIXON  V.  WILLIAMS.     (No.  1 1 132.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Aug.  13,  1920.) 

(SyUabus  5y  the  Court,) 

1.  Negllgenoo  ^=»62( I)— Proximate  caoss  of 
injury  by  Intorvonlng  act  doflned. 

Where  an  act  is  of  a  nature  calculated  to 
produce  a  certain  injury,  the  causal  connection, 
if  any,  between  such  act  and  the  injury,  is 
not  necessarily  broken  by  an  intervening  act 
which  bears  a  causal  relation  to  the  injury. 
Either  the  original  act  or  the  intervening  act 
may  be  the  legal  cause  of  the  injury. 

2.  Highways  ^s>l8l(3)— Intorvoilog  aot  hav- 
lag  causal  oonneotloa  with  lajgry  hold  act 
necessarily  the  legal  oaaso. 

Where  the  plaintiff  was  driving  a  horse  at- 
uched  to  a  buggy  along  a  public  highway,  and 
the  horse  became  frightened  by  the  operation 
of  an  approaching  automobile  of  the  defendant, 
and  fell  into  a  ditch  and  was  injured,  the  act  of 
a  third  person  in  the  buggy  with  the  plaintiff 
in  grabbing  the  lines  and  attempting  to  control 
the  frightened  horse,  which  pulled  the  horse 
into  the  ditch,  where  he  was  injured,  was  not 
necessarily  the  legal  cause  of  the  Injury. 


3.  Highways  «=s» 1 84 (3)— Proximate  oauso  of 
Injury  to  frightened  horse  and  aogllgoBoo  In 
frightening  horse  hold  for  Jury. 

Whether  the  operation  of  the  defendant's 
automobile  in  frightening  the  hors^,  or  the 
grabbing  of  the  lines  by  the  third  party,  was 
the  legal  cause  of  the  injury  to  the  horse,  and 
whether  or  not  the  defendant  was  negligent, 
were  issues  for  a  jury. 

4.  Appeal  and  error  ^=3>I005(2)  —  Approved 
Yordlot,  supported  by  evidence^  not  disturbed. 

The  motion  for  new  trial  contained  only 
the. general  grounds.  The  verdict  for  the  plain- 
tiff, being  supported  by  the  evidence,  and  hav- 
ing the  approval  of  the  trial  judge,  wfll  not  be 
disturbed. 

Error  from  City  0>art  of  Carrollton; 
Jaa.  Beall,  Judge. 

Action  by  P.  B.  Williams  against  S.  D. 
Nlson.  Verdict  and  judgment  for  plaintiff, 
and  defendant  brings  error.    Affirmed. 

S.  HoldemesB  and  Henry  Strickland,  both 
of  GarroUton,  for  plaintiff  in  error. 

Smith  ft  Smith,  of  Carrollton,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


cm  6a.  App.  474) 
HOUSLEY  V.  WAGNER.     (No.  11523.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  1. 

July  14,  1920.) 

(Byllabun  ly  the  CourU) 

DIvoroo  4ss»33l«— PotltloR  to  reoovor  allaoay 
awarded  by  foreign  Judanent  held  to  state 
a  oauso  of  aetlon. 

The  court  did  not  err  In  ovemllng  tiie  do- 
murrers  to  the  petition. 

Error  from  Oity  Court  of  Savannah ;  Da  via 
Freeman,  Judge. 

Action  by  Margie  Eth^  Wagner,  formerij 
Margie  Ethel  Houaley,  against  James  W. 
Housley.  Demurrers  to  petition  overruled, 
and  defendant  brings  error.    Affirmed. 

The  petition  of  "Margie  B.  Wagner,  former- 
ly Margie  Ethel  Houaley"  alleges  that  James 
W.  Housley  is  now  a  resident  of  CShatham 
county,  Ga.;  that  on  September  15,  1917, 
your  petitioner  obtained  Judgment  against 
said  defendant  in  the  district  court  of  Cana- 
dian county,  state  of  Oklahoma,  a  copy  of 
said  judgment  being  hereto  attached  marked 
"Exhibit  A" ;  that  said  deftodant  has  failed 
aud  refused  to  pay  the  amounts  due  to  your 
petitioner  under  said  Judgment  for  the 
months  of  March,  April,  May,  June,  July, 
August,  September,  October,,  NoYember,  and 
December,  1918,  and  January,  I^bruary, 
BCarcb,  April,  May*  June,  Jtily,  August, 
September,  and  Octbher,  1919,  to  wit,  the 
sum  of  $00  per  month ;  that  said  defendant 
is  indebted  to  your  petitioner  In  the  sum  of 
$1,000,  for  which  she  prays  Judgment 

Exhibit  A  is  a  copy  of  the  decree  referred 
to,  granting  an  absolute  divorce  to  Margie 
Ethel  Housley  from  James  W.  Housley,  and 
awarding  her  alimony  of  $50  per  month,  com* 
mencing  October  1,  1917,  with  provision  that 
the  decree  of  divorce  shall  not  take  effect 
until  the  expiration  of  6  months  from  the 
date  of  the  decree,  vis.  September  15,  1917. 

Defendant  demurred  generally  and  spe<dal- 
ly  to  said  petition,  on  the  grounds:  (1)  That 
the  said  petition  fails  to  set  forth  a  cause  of 
action  and  is  insufficient  in  law;  (2)  that 
said  petition  fails  to  show  when  the  plaintifl 
became  Margie  Ethel  Wagner;  (8)  that  said 
petition  falls  to  show  how  she  became  Margie 
Ethel  Wagner. — Statement  by  Editor. 

Seabrook  ft  Kennedy,  of  Savannah,  for 
plaintiff  in  error. 

Glgnilliat  ft  O'Neal,  J.  8.  Harrison,  and 
Morris  H.  Bernstein,  all  of  Savannah,  for 
defendant  in  error. 

BB0YLE8,    0.    J.      Judgment    aflhmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 
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Aug.  18,  1020.) 
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(lot  asL) 

6.  Master  and  servant  «=s>245(5)~Mastsr  niqr 
not  be  liable  for  givlno  negligent  order,  where 
person  of  ordinary  prndenoe  wenid  not  per- 
form It 

If  the  pern  in  diflobeyinf  a  negligent  order 
is  So  obvious  that  no  person  of  ordinary  pm* 
dence  could  hate  been  expected  to  perform 
it,  It  is  the  duty  of  the  servant  to  disregard 
it,  in  view  of  Ckt.  Code  1910,  §  2788. 


(Bifttahut  by  the  Court.) 

1.  Master  and  servant  «=s>204(3),  259(4),  260 
(I)  — Pleading  ^=s>243  —  Railroad  employte' 
negllgenee  as  to  ooemploy^s  held  aotlonablo 
and  snilloiently  pleaded;  afloviraneo  of  amend- 
nont  alleging  additional  ground  of  negllgenee 
proper. 

While  a  servant  of  a  railway  company  as- 
sumes the  ordinary  risks  of  his  employment, 
he  does  not  assume  the  risk  incident  to  the 
negligence  of  his  fellow  servants.  The  original 
petition,  as  amplified,  set  out  a  cause  of  action, 
and  the  judge  did  not  err  in  allowing  the 
amendment  more  precisely  describing  the  trans- 
action and  assigning  an  additional  ground  of 
negligence,  since  the  new  allegations,  when 
considered  in  the  light  of  the  original  aver- 
ments, can  be  taken  to  have  contributed  to  the 
irrong  originally  complained  of.  Construing 
the  petition  as  a  whole,  it  cannot  properly  be 
held,  aa  a  matter  of  law,  that  the  risk  wan 
assumed. 


2;  Appeal  and  error  ^s>856  (2)— Pleading 
243— Dismissal  of  petition  not  upheld  on  ^a 
ground  net  eonsldered;  fallurs  to  ahow  Ju- 
rlsdlotion  is  an  amendable  dofeot. 

Failure  to*  show  JurisdicticMi  Is  an  amenda- 
ble defect  in .  the  petition,  and  unless  such 
defect  is  cliallenged  by  demurrer,  and  oppor- 
tunity given  to  amend,  a  dismissal  entered  for 
another  and  different  reason  will  not  be  up- 
held, because  of  such  omisalon. 

(Additional  8yUabu$  by  EdiUtriai  Bidlf.) 

8.  Negligenoe^=s>  136  (2)— Negllgenee  and  oon* 
tributory  negllgenee  for  the  Jury. 

Questions  as  to  negligence  and  diligence,  in- 
doding  contributory  oegiicence,  are  peeuliarly 
for  the  jury,  and  courts  will  dedine  to  solve 
them  on  demurrer,  except  in  plain  and  indis- 
putable cases. 

4.  Evidenoe  ^ss»66— >Exlstenee  of  foree  of  grav- 
itation Is  assumed  to  be  within  knowledge  of 
all. 

The  existence  of  those  elementary  laws  and 
forces  of  nature,  such  as  gravitation,  which 
must  necessarily  and  continually  come  under 
the  observation  of  every  one  aUke,'are  aaaumed 
to  be  within  the  knowledge. of  alL  • 

5.  Master  and  servant  ^7>i25(6)~Master's  Im- 
plied knowledge  Is  sometimes  snperldr  Id 
that  implied  against  servant 

The  doctrine  known  as  the  assumption  of 
skill  by  the  master  sometimes  makes  the  knowl- 
ledge  irnpHed  against  the  master  relative  to  the 
nature,  constituents,  and  general  characterise 
tics  of  the  things  used  in  his  bnslnesa  superior 
4o  {that  implied  acaiast  the  aervant . 


7.  Pleading  ^=9216(1)— General  demurrer  to 
petition  does  not  raise  the  question  of  Juris- 
dlotion. 

The  dismissal  of  a  suit  in  response  to  a 
general  demurrer  to  the  effect  that  no  cause 
of  action  was  ifet  forth  cannot  be  sustained 
on  the  theory  that  the  petition  omitted  to  show 
that  t^e  acddent  occurred  in  the  county  where 
the  suit  was  brought,  as  under  Civ.  Code  1910. 
{  0680,  such  demurrer  did  not  raise  the  ques- 
tion of  jurisdiction. 

Error  from  Superior  Ckmrt,  Jefferson  Coun- 
ty;   Q.  N.  Hardeman,  Judge. 

Action  by  Homer  Burton  agalnat  ttie 
Wadley  Southern  Railway  Company.  Peti- 
tion dismissed  on  general  demurrer,  wd 
plaintiff  brings  error,  and  defendant  takee  a 
croSB-bill  of  exceptions  Judgment  reversed 
on  the  mAin  bill  of  exceptions,  and  afBimed 
on  the  cro6B4>IU. 

This  was  a  suit  against  a  railroad  com- 
pany  by  an  employd,  to  recover  damages:  for 
alleged  personal  injuries  caused  by  the  drop- 
ping of  an  air  pump,  which  the  platintiff  and 
three  other  employes  had  b6en  directed  to 
carry  from  one  place  to  another  in  the  ma- 
chine shop  of  the  defendant  by  means  of 
two  pipes  used  as  handbars.  The  ground 
of  negligence  originally  set  forth  in  the  pe- 
tition -was  carelessness  and  negligence  of 
the  defendant's  servants  in  the  discharge  of 
the  duty  thtis  imposed,  and  which  resulted  in 
their  dropping  the  pump,  causing  the  plain- 
tiff's le£r  to  be  fractured.  This  original  ground 
of  negligence  was  subsequently  amplified  hy 
showing  that  ti^e  two  rear  fellow  servahta, 
who  were  helping  to  carry  the  load,  failed  to 
keep  proper  step  with  the  plaintiff  and  his 
partner,  and,  without  any  warning  to  him 
carelessly  dropped  the  pump. 

Over  the  objection  of  the  defendant  the  pe- 
tition was  amended  by  adding  allegations 
descriptive  of  the  pump,  to  the  effect  that 
It  waa.  cylindrical  In  shape,  and  of  great 
weighty  to  wjlt,  a^ut  500  pounds;  that  (iie 
two  rear  seryants,  who  .were  ordered  by  the 
defendant  to  ascdst  In  moving  the  pump,  were 
boyiV  <MBd '  not  capable  of  .suatalnlM  their 
portion  of  the  load;  that  the  order  was  given 
hurriedly»  and  the  plaintiff  had  no  tlm^  to 
consider  .the  character  and  riak  of  the  un- 
dartakinft.  and  waa  without  knowledge  of> 
or.ioppQjTtunity  of  dia^verlng.  the, weight  ot 
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the  load,  which  fact  was  known  to  the  de- 
fendant  It  was  alleged  that  there  was  negli- 
gence in  the  giving  of  the  order  by  the  mas^ 
ter  mechanic,  acting  a9  vice  principal  for  the 
company,  when  he  knew  or  ought  to  have 
known  ithat  the  load,  was  too  heavy  for 
those  who  had  been  ordered  to  handle  it 

The  plaintiff  also  offered  to  amend  his 
petition  by  assigning  negligence  on  the 
ground  that  the  defendant  failed  to  furnish 
a  proper  conveyance  for  the  removal  of  the 
pump,  as  it  should  have  been  moved  either 
with  a  crane  or  a  truck.  This  proposed 
amendment  was  disallowed.  After  the  al- 
lowance of  the  one  amendment  and  the  rejec- 
tion of  the  other,  the  petition  was  dismissed 
on  a  general  demurrer  to  the  effect  that  no 
cause  of  action  was  set  forth,  to  which  rul- 
ing, and  the  disallowance  of  the  proposed 
amendment,  the  plaintiff  excepted.  A  cross- 
bill of  exceptions  complains  of  the  amend- 
ment allowed  by  the  court 

Although  the  petition  alleges  that  the  de- 
fendant was  a  corporation  owning  and  oper- 
ating a  line  of  railroad  In  and  through  the 
county  of  Jefferson,  and  having  offices  and 
agents  and  a  place  of  business  in  said  county* 
It  omits  to  aver  that  the  alleged  injury  oc- 
curred in  said  county,  and  this  omission  is 
urged  in  the  brief  of  counsel  for  defendant 
In  error  as  an  additional  reason  why  the  ac- 
tion of  the  trial  judge  in  dismissing  the  peti- 
tion on  the  general  demurrer  should  be  up- 
held. 

M.  0.  Barwick,  of  Louisville,  a^d  Osborne, 
JLAwrence  &  Abrahams,  of  Savannah,  for 
plaintiff  in  error. 

Law  ton  &  Cunningham,  of  Savannah,  and 
J.  R.  Phillips  and  W.  W.  Abbott  Jr.,  both  of 
Louisville,  for  defendant  in  error. 

JENKINS,  P.  J.  (after  stating  the  facts  as 
above).  [11  1.  A  servant  assumes  the  ordi- 
nary risk  of  his  employment  and  is  bound  to 
exercise  his  own  skill  and  diligence  to  protect 
himself.  Civil  Code  (1910)  g  3131.  Under 
the  statute  law  of  this  state  (Civil  Code 
[1910]  §  3129)  an  employ^  of  a  railway,  com- 
pany does  not  however,  assume  risks  due  to 
the  negligence  of  his  fellow  servants.  The 
petition,  therefore,  set  out  a  valid  cause  of 
action  based  on  the  negligence  of  the  plain- 
tiff's fellow  servants  in  the  alleged  improper 
and  careless  execution  of  the  master's  com- 
mand, in  that  they  failed  to  keep  proper  step 
in  assisting  to  carry  the  pump,  and  n^gli- 
gehtly  failed  to  give  any  sort  'of  warning  t6 
the  plaintiff  before  dropping  the  load.  This 
original  ground  of  negligence,  as  amplified 
by  amendment,  was  sufficient  to  prevent  the 
dismissal  of  tlbe  petition  on  the  theory  that 
no  cause  of  action  was  set  forth.  This  being 
true,  the  amendment  settinsf  'up  additional 
facts  descriptive  of  the  character  of  the  load 
which  plaintiff  and  his  fellow  servants  had 


been  directed  by  the  master  to  carry,  and 
the  additional  allegation  assigning  negli- 
gence in  the  giving  by  the  master  of  such  an 
order,  was  pr^erly  allowed.  If  the  (»iginal 
petition  had  altogether  failed  to  set  forth  a 
cause  of  action,  the  proposed  amendment  set- 
ting up  additional  facts,  together -with  an 
additional  ground  of  negligence,  even  though 
pertaining  to  the  same  transaction,  could  not 
have  been  allowed,  since  there  would  have 
been  nothing  to  amend  by.  Davis  v.  Musco- 
gee Mfg.  Co.,  106  Ga.  126.  32  S.  E.  30(1). 

In  the  case  just  cited,  the  original  petition 
sought  to  base  plaintiff's  right  to  recover 
against  his  employer,  which  was  not  a  rail- 
way company,  solely  on  the  negligence  of 
plaintiff's  fellow  servants.  This  he  could 
no  do  and,  since  no  cause  of  action  against 
that  defendant  was  in  any  wise  set  forth, 
there  was  nothing  to  amend  by,  and  it  was 
for  this  reason  that  he  could  not  add  as  an 
additional  ground  of  recovery  the  negligence 
of  the  master  himself  in  not  providing  pr<^ 
er  machinery.  Since  the  original  petition 
totally  failed  to  set  forth  a  cause  of  acti<»i, 
and  since  there  was  nothing  to  amend  by,  the 
proffered  amendment  stood  alone  and  on* 
supported,  and  would  necessarily  and  for 
that  reason  have  constituted  a  new  and  tbe 
only  cause  of  action.  The  Supreme  Court 
in  its  discussion  of  the  Davis  Case  goes  on 
to  say,  however,  that— 

'tl£  the  petition  in  tbe  present  case  had 
alleged  that  tbe  plahitiff  was  burned  and  scald- 
ed by  the  negligent  conduct  of  the  defendant 
in  the  operation  of  its  factory,  and  had  set 
forth  some  specific  act  of  negligence,  then, 
under  tbe  rulhig  in  the  Harris  Case  [Harris 
V.  Central  Railroad,  78  Ga.  625],  an  amend- 
ment containing  additional  acts  of  negligence 
might  have  been  properly  allowed.  But  the 
original  petition  contained  no  allegation  of  neg- 
ligence which  was  chargeable  in  law  against 
the  defendant,  and  for  this  reason  the  case  dif- 
fers materially  from  tbe  Harris  Case." 

In  other  words,  where  no  cause  of  action 
Is  originally  set  forth,  an  amendment  cannol 
be  employed  to  supply  one ;  but,  where  there 
is  a  cause  of  action  shown  by  the  original  pe- 
ti^on,'  any  new  facts  can  be  supplied,  and 
addltiona,l  grounds  of  negligence  can  be 
charged,  provided  that  such  new  averments, 
when  considered  in  the  light  of  the  original 
allegations  as  to  how  the  plaintiff  received 
his  injuries,  could  be  taken  as  having  con- 
tributed thereto.  King  v.  Donalaon  Oil  Mill, 
141  Ga.  46,  80  9.  B.  290. 

The  court  did  not  err  in  refusing  to  allow 
the  amendment  by  which  the  plaintiff  sought 
to  assign  an  additional  ground  of  negligence 
to  the  effect  that  the  defendant  failed  to  pro- 
vide proper  machinery,  such  as  a  derrick  or 
truck,  by  which  tl^  pump  could  have  been 
removed,  since  the  allowance  of  such  aa 
am^idment  would  in  no  wise  have  strength- 
ened plain  ttlTa  case.    Tliis  is  not  an  instance 
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Where  an  employ^  was^  injured  by  the  use  of  rtlve  to  the  nature,  constituents*  and  general 


defective  macltinery,  but  the  question  is 
Whether  the  order  actually  given  to  the  plain* 
tiff  and  his  fellow  servants  w&s  negligent, 
and  whether  the  plaintiff's  fellow  servants 
proceeded  to  execute  it  in  a  negligent  man- 
ner. The  entire  gist  of  his  complaint  Is  nee* 
^sarily  covered  by  these  allegations.  If  the 
order  actnally  given  was  not  an  act  of  negli- 
gence, the  charge  made  by  the  proposed 
amendment  could  not  be  accounted  as  such. 

[3, 4]  2.  It  is  plain  that  it  was  the  <vini(Hi 
of  the  able  Judge  who  heard  the  case  that 
the  petition  as  amended  showed  on  its  face 
that  the  case  was  one  where  the  plaintiff 
servant  assumed  the  risk.  As  we  view  the 
pleading,  both  as  originally  brought  and  as 
amended,  we  are  unable  to  hold  as  a  matter 
of  law  that  such  is  a  necessary  conclusion. 
Questions  as  to  diligence  and  negligence,  in- 
cluding contributory  negligence,  being  ques- 
tions peculiarly  for  the  Jury,  courts  will  de- 
cline to  solve  them  on  demurrer,  except  in 
plain  and  indisputable  cases.  Western  Union 
Tel.  Co.  V.  Spencer,  24  6a.  App.  471,  101  S. 
B.  198.  The  existence  of  those  elementary 
laws  or  forces  of  nature,  such  as  gravitation, 
which  must  necessarily  and  continually  come 
under  the  observation  of  every  one  alike,  are 
assumed  to  l>e  within  the  knowledge  of  all. 
Williams  v.  Atlantic  Coast  Line  B.  Co.,  18 
Ga.  App.  117,  89  S.  E.  158.  If,  under  this  as- 
sumption, we  felt  authorized  to  hold,  as  a 
matter  of  law,  that  the  risk  incurred  by  the 
servant  in  complying  with  the  alleged  ne^- 
gent  order  of  the  master  must  necessarily, 
and  under  the  circumstances  and  conditions 
disclosed,  have  been  obvious  and  patent ;  that 
is,  that  the  directing  master  could  not  from 
the  very  ^nature  of  the  case  have  bad  any 
superior  knowledge  or  any  better  opportunity 
of  ascertaining  the  manifest  dangers  obvious- 
ly incident  to  the  compliance  with  the  order, 
then,  under  such  circumstances,  the  action  of 
the  trial  Judge  in  dismissing  the  petition  on 
the  theory  that  the  risk  was  assumed  would 
have  been  altogether  proper.  There  are  a 
number  of  reported  cases  in  which  the  courts 
have  held  that  the  conditions  of  the  rule.  Just 
indicated  were  met  In  the  instant  case, 
however,  we  think  the  facts  and  circumstanc- 
es surrounding  the  transaction  are  such  as  to 
properly  leave  the  determination  of  this  ques- 
tion to  the  Jury.  The  pump  was  not  a  solid 
article,  but  necessarily  contained  more  or  less 
canity.  The  order  was  not  only  given  sudden- 
ly, but  the  plaintiffs  opportunity  to  Judge  for 
himself  the  difficulty  and  peril  incident  to  the 
task  was  complicated  by  the  fact  that  the 
command  was  not  one  given  to  him  alone, 
but  that  it  was  directed  to  him  in  conjunction 
with  three  other  fellow  servants. 

[6]  The  doctrine  known  as  the  "assumption 
of  skiir*  by  the  master  sometimes  makes  the 
Imowledge  implied  against  the  master  rela- 


characterlstics  of  the  things  used  in  his  bus!- 
nesi^  superior  to  that  implied  against  the 
servant  Beard  v.  Georgian  Mfg.  Co.,  8  Ga. 
App.  618,  70  S.  E.  57(2^.  In  thus  stating  why 
we  think  that  it  was  a  Jury  question,  as  to 
whether  or  not  the  dangers  incident  to  a 
compliance  with  the  order  were  obvious,  we 
do  not,  however,  mean  to  intimate  in  the 
slightest  way  that  they  would  be  unauthor- 
ized to  so  find. 

The  facts  in  the  instant  case  seem  to  be 
somewhat  akin  to  those  in  Durham  v,  Whit- 
tier  Mills  Co..  9  Ga.  App.  26,  70  S.  B.  195, 
where  Judge  Russell,  speaking  for  this  court 
said: 

*'The  court  properly  sustained  the  special 
demurrers,  but  erred  in  dismtsaing  the  petition. 
The  allegations  were  sufficient  to  withstand  the 
geoeral  demurrer.  The  case  alleged  by  the 
petition  is  that  of  a  servant  injured  because 
his  fellow  laborers,  in  response  to  a  direct 
comoofand  of  the  mtfster,  then  and  there  given, 
to  do  the  particular  thing  which  they  did,  over- 
turned a  heavy  machine  and  threw  the  entire 
weight  on  him,  thus  injuring  him.  The  thing 
thus  directed  was  negligent,  and  the  plaintiff 
had  no  reasonable  opportunity  to  protect  him- 
self from  the  resplt  of  the  negligence,  as  the 
order  was  suddenly  given  and  immediately  obey- 
ed. The  petition  sets  out  a  cause  of  action, 
as  the  master,  under  the  circumstances,  would 
be  liable,  either  on  the  theory  that  the  negli- 
gent order  was  the  sole  joridic  cause  of  the 
injury,  or  on  the  theory  that  the  negligence  of 
the  master  concurred  with  the  negligence  of 
the  servants. who  executed  it,  if,  indeed,  their 
execution  of  the  order  in  the  exact  manner  in 
"which  they  were  directed  to  perform  it  can 
be  considered  as  negligence  at  all.  Where  a 
servant  is  injured  by.  the  concurrent  negligence 
of  the  master  and  of  fellow  servants,  the  mas- 
ter may  be  held  liable." 

[t]  It  is  oor  opinion  that  in  the  instant 
case  the  original  petition  set  forth  a  cause  of 
action  based  on  the  aUeged  negligent  con- 
duct .of  plain tUT's  fellow  servants,  and  that 
it  was  a  question  for  the  Jury  to  say  whether 
or  not  these  allegations  of  negligence  were 
true.  It  was  also  their  duty  to  say  whether 
the  giving  of  the  order  by  the  master  was  an 
act  of  negligence,  and.  If  so,  whether  it  con- 
stituted the  sole  or  concurrent  cause  of  the 
injury.  If  they  should  find  that  the  giving 
of  the  order  was  negligent  and  that  it  caused 
or  contributed  to  the  lojury,  the  Jury  would 
then  be  called  upon  to  determine  whether  the 
danger  attendant  upon  the  execution  of  such 
order  was  so  obvious  that  no  perscm  of  ordi- 
nary prudence  could  have  been  expected  to 
perform  it  If  the  peril  in  obeying  such  an  or- 
der was  thus  obvions,  it  was  the  duty  of  plain- 
tiff to  disregard  it  Moore  v.  Dublin  Cotton 
Mills,  127  Ga.  609,  616,  66  S.  B.  839,  10  L.  It 
A  (N.  S.)  772 ;  Southern  Ry.  Co.  v.  Rutledge,  4 
Ga.  App.  80,  60  S.  E.  1011 ;  McDuffie  v.  Ocean 
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Steamship  Co.,  5  Ga.  App.  125,  128,  62  S.  B. 
1008(4);  Whlters  v.  Mallory  Steamship  Co, 
23  Ga.  App.  47,  97  S.  E.  453(1) ;  18  R.  C.  L. 
(Master  &  Servant)  H  185,  187;  4  Labatt's 
M.  &  S.  (2d  Ed.),  I  1361 ;  26  Cyc.  1221(8) ;  20 
A.  &  E.  Enc.  L.,  120(6).  Finally,  If  the  Jnry 
should  determine  that  the  giving  of  the  order 
was  negligent,  that  it  caused  or  contributed 
to  the  injury,  and  that  the  danger  attendant 
upon  the  execution  of  the  command  was  so 
obvious  that  no  person  of  ordinary  prudence 
could  have  been  expected  to  comply  with  it, 
then  the  plaintlft  would  not,  under  any  view 
presented  by  the  pleadings,  be  entitled  to  re- 
cover, since,  despite  the  direct  command  of 
the  master,  there  would  be  shown  contrib- 
utory negligence  on  the  plaintiff's  part 
amounting  to  a  lack  of  ordinary  care.  Civil 
Code  (1910)  §  2783v 

[2,  7]  3.  The  dismissal  of  the  suit,  in  re- 
sponse to  a  general  demurrer  to  the  effect 
that  no  cause  of  action  was  set  forth,  cannot 
properly  be  sustained  on  the  theory  that  the 
petition  omitted  to  show  that  the  accident 
•occurred  in  the  county  where  the  suit  was 
brought  The  demurrer  in  this  case  does  not 
raise  the  question  of  juxisdicticm.  Civil  Code 
(1910)  t  6631.  While  it  is  true  that  where 
section  2798  of  the  Civil  Code,  relative  to 
venue  of  suits  against  railroad  companies,  is 
applicable,  such  a  suit  brought  elsewhere  than 
is  there  provided  is  void*  and  the  defendant 
does  not  and  cannot  waive  the  question  of 
Jurisdiction  by  pleading  to  the  merits  (Cen- 
tral of  Ga.  Ry.  Co.  v.  A.  C.  Dowe  &  Co.,  6  Ga, 
App.  858,  65  S.  E.  1091),  and  while,  as  against 
a  demurrer  raising  the  question  of  Jurisdic- 
tion, it  must  appear  from  the  petition  itsell 
that  the  cause  of  action  originated  in  the 
•county  of  the  suit  (Ocilla  Southern  R.  Co.  v. 
McAllister,  20  Ga.  App.  400,  93  S.  E.  26),  and 
while  it  is  also  true  that,  if  from  the  petition 
it  should  affirmatively  appear  ttiat  the  court 
did  not  in  fact  have  Jurisdiction,  the  rule 
would  be  otherwise,  and  it  would  be  the  duty 
of  the  Judge  to  dismiss  the  proceeding  on  or 
withotit  motion,  still  the  mere  failure  of  a 
ipetition  to  show  Jurisdiction  is  an  amendable 
•defect,  and  does  not  render  the  proceedihg 
void  (Atlantic  Coast  Line  R.  Ck).  t.  Williams, 
Z  Ga.  App.  647,  68  S.  E.  e71[l] ;  Freeman  y« 
Bank  of  Lafayette,  20  Ga.  App.  334,  337,  838, 
"93  S.  E.  34),  so  as  to  subject  it  to  dismissaT 
without  objection  being  raised  and  without 
opportunity  given  plalntlfl  to  amend.  How« 
•ever,  direction  is  given  that  the  plaintiff  be 
required  to'  amend  his  petition,  setting  up 
the  necessary  Jurisdictional  facts,  and  upon 
Ills  failure  so  to  do  the  case  should  be  dis-» 
missed. 

Judgment  reversed,  on  the  main  bill  xnt  ex^ 
•ceptions,  and  affirmed  on  the  cross-bilL 

BTEPHENS  and  SMITH,'  JJ.,'  concur. 


(26  Ga.  Ai»i».  #1) 
GLANTON  V.  STATE.     (No.   1 1212.) 

(Court  of  Appeals  of  Georgia,  Division  Na.  1. 

July  15,  1920.) 

(ByUahuB  hv  ike  OowrQ 

Homtolde  ^=»285,  300(3)— Charge  ai  aelf-de- 
fense  lield  full  and  fair;  refusal  of  reqaettei 
oharget  oa  self-defense  lield  act  error. 

^e  charge  of  the  court  was  full  and  fair, 
the  evidence  aothorized  the  verdict,  and  for  no 
reason  assigned  was  it  error  to  overrule  the 
motion  for  a  new  triaL 

liQke,  J.,  dissenting. 

Error  from  Superior  Court,  Carroll  Comi- 
ty;  J.  R.  Terrell,  Judge. 

George  Glanton  was  convicted  of  an  of* 
fense,  and  he  brings  error.    Affirmed. 

The  following  is  a  portion  of  the  charge 
of  the  court  below: 

The  grand  Jury  of  Carroll  county,  at  the 
present  term  of  this  court,  returned  a  tme 
bill  of  indictment  against  George  Glanton, 
charging  him  with  the  offense  of  murder,  and 
upon  arraignment  George  Glanton  has  entered 
his  plea  of  not  guilty.  The  charge  preferred  in 
this  indictment  and  George  Glanton's  denial  of 
that  charge  make  the  issue  you  are  to  settle. 

The  indictment  is  not  evidence,  gentlemen, 
and  should  not  be  considered  by  you  as  evidence. 
The  only  fnnction  that  it  serves  is  to  bring  the 
charge  against  the  defendant 

George  Glanton  enters  upon  his  tritl  with 
the  legal  presumption  of  innocence  in  his  favor, 
and  that  presumption  remains  with  him 
throughout  the  entire  trial,  until  the  state  re- 
moves that  presumption  of  innocence,  with 
which  the  law  shields  him,  by  proof  of  his  guilt 
beyond  a  reasonable  doubt. 

The  burden  is  upon  the  state  to  prove,  and  to 
prove  beyond  a  reasonable  doubt,  each  and 
every  material  allegation  that  is  set  up  in  this 
bill  of  indictment.  And  those  material  allega- 
tions which  the  state  must  thus  prove  are 
these:  That  George  Glanton,  who  must  be  iden- 
tified as  the  person  here  on  trial,  did,  in  the 
county  of  Carroll,  on  or  about  the  28th  of  July 
in  the  year  of  our  Lord  1919,  unlawfully,  wHi- 
fully,  feloniously,  and  with  malice  aforethought 
shoot  and  kill  and  murder  Alf  Hawldns,  by 
shooting  him  with  a  loaded  pistol,  unlawfully, 
willfully,  feloniously,  and  with  malice  afore- 
thought. 

If  the  state  has  proved  those  allegations  be- 
yond a  reasonable  doubt,  why  the  defendant 
on  trial  would  be  guilty  of  the  offense  of  mur- 
der, and  it  would  be  your  duty  to  so  say  by 
your  verdict  However,  if  the  atate  has  failed 
to  prove  these  allegations,  or  has  failed  to 
prove  either  one  of  these  material  allegations, 
why  the  diefendant  could  not  legally  be  con- 
victed of  the  offense  of  murder,  but  should  be 
acquitted  of  that  charge. 

Murder,  gentlemen.  Is  the  unlawful  kHUng 
of  a  human  being,  in  the  peace  of  the  state,  by 
a  person  of-  sound  memory  and  discretion,  with 
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maliot  afore^oiight»  either  ezpremed  or  im- 
plied. 

Malice  is  the  deliberate  intention  nnlawfolly 
to  take  human  life,  where  the  law  neither  jus- 
tifies nor  mitigates  the  killing.  That  is  the 
tegal  definition  of  malice. 
.  There  are  two  kinds  of  malice,  express  malice 
•%nd  implied  malice^  and  there  is  no  difference 
between  express  malice  and  implied  malice, 
in  80  far  as  the  result  is  concerned. 

Express  malice  is  that  deliberate  intention 
unlawfully  to  take  away  the  life  of  a  fellow 
•creature  which  is  manifested  by  external  cir-' 
•cumstances  capable  of  proof,  such  as  prepa- 
rations to  kill,  threats,  old  grudges,  previous 
•difficulties,  and  such  like  external  circumstances 
that  are  capable  of  proof.  That  is  what  the 
4bw  means  by  express  malice. 

The  law  says  that  malice  shall  be  implied 
where  no  considerable  provocation  appears,  and 
where  all  the  circumstances  of  the  killing  show 
4U1  abandoned  and  malignant  heart.  There  can 
be  no  murder,  gentlemen,  without  malice,  either 
-express  or  implied. 

If  you  should  find,  from  the  evidence  In  this 
-case,  taking  along  with  the  evidence  the  state- 
ment of  the  defendant,  and  giving  such  weight 
to  that  statement  as  I  will  presently  charge 
^ou,  beyond  a  reasonable  douot,  that  the  de- 
fendant on  trial  shot  and  killed  the  deceased, 
as  alleged  in  the  indictment,  unlawfully,  but 
that  the  killing  was  done  without  malice^  ei- 
"tber  express  or  implied,  why  that  would  end 
jour  investigationt  in  so  far  as  the  charge  of 
murder  is  concerned,  and  the  defendant  should 
be  acquitted  of  that  charge,  and  you  will  then 
-determine,  from  the  evidence,  taking  along 
with  it,  as  before  stated,  the  defendant's  state- 
•rnent,  whether  or  not  be  is  guilty  of  the  of- 
fense of  voluntary  mansUoghter. 

Manslaughter  is  the  unlawful  killing  of  a  hu** 
man  being  without  malice,  either  express  or 
implied,  atd  without  any  mixture  of  delibera- 
-tion  whatever,  which  may  be  voluntary  upon  a 
-sudden  heat  of  passion.  Ton  will  observe,  gen* 
-tlemen,  that  the  diiference^that  the  distinc- 
tion—between murder  and  manslaughter  is  the 
j>resence  of  malice  in  one  and  the  absence  of 
malice  in  the  other.  Murder  is  the  unlawful 
killing  with  malice;  manslaughter  is  the  un- 
lawful killing  without  malice.  Malice,  there- 
fore, differentiates  murder  from  manslaughter. 

The  law  declares  that  in  all  cases  of  volun- 
^ry  manslaughter  there  must  some  actual  as- 
-sault  upon  the  person  killing,  or  an  attempt  by 
the  person  killed  to  commit  a  serious  personal 
injury  upon  the  person  killing,  or  other  equiva- 
lent circumstances,  to  justify  the  excitement  of 
passion,  and  to  exclude  all  idea  of  deliberation 
•or  malice,  either  express  or  implied.  The  law 
says  that  provocation  by  words,  threats,  men- 
-aces,  or  contemptuous  gestures  shall  in  no  case 
be  sufflcreint  to  free  the  person  killing  from  the 
guilt  and  crime  of  murder.  The  killing  must  be 
^he  result  of  that  sudden,  violent  impulse  of 
passion  supposed  to  be  irresistible;  for  if  there 
should  have  been  an  interval  between  the  as- 
sault or  provocation  given  and  the  homicide, 
of  whicb  the  jury  in  all  cases  shall  be  the  judg- 
es, sufficient  for  the  voice  of  reason  and  hu- 
manity to  be  heard,  the  killing  shall  be  attribot- 
ed  to  deliberate  revehge,  and  be  punished  as 
murder. 


The  defendant,  gentlemen,  has  made  to  yon 
a  statement,  as  he  had  a  right  to  do;  the  law 
being  that  in  all  criminal  trials  the  defendant 
shall  have  the  right  to  make  to  the  court  and 
jury  such  statement  in  the  case  as  he  may  deem' 
proper  in  his  defense.  It  shall  not  be  under 
oath,  and  shall  have  such  force  only  as  the 
jury  may  think  right  to  give  it.  The  jury  may 
believe  the  statement  of  the  defendant  in  pref- 
erence to  the  sworn  testimony  in  the  case. 

He  sets  up,  gentlemen,  that  he  is  not  guilty  of 
murder,  as  ^charged  in  the  indictment,  and  that 
he  is  not  -guilty  of  voluntary  manslaughter,  as 
embraced  in  the  indictment  He  insists  that  he 
is  guilty  of  nothing.  He  sets  up  that,  if  it  be 
true  he  shot  and  killed  the  deceased,  as  al- 
leged in  this  indictment,  that  he  was  justified 
in'  what  he  did.  He  insists  that  he  shot  and 
killed  him,  if  you  find  that  he  shot  an^  killed 
him,  in  order  to  save  his  own  life,  or  to  pre- 
vent a  felony  from  being  committed  upon  him. 
He  insists  that  he  acted  under  the  fears  of  a 
reasonable  man  that  his  life  was  in  danger,  or 
that  a  felony  was  about  to  be  committed  on 
him. 

'Well,  the  law  declares,  gentlemen,  that  justifi- 
uble  homicide  is  the  killing  of  a  human  being  in 
self-defense,  or  in  defense  of  habitation,  prop- 
erty, or  person,  against  one  who  manifestly  in- 
tends or' endeavors,  by  violence  or  surprise,  to 
commit  a  felony  on  either.,  A  bare  fear  of  any 
of  those  offenses,  to  prevent  which  the  homi- 
cide is  alleged  to. have  been  committed,  the  law 
says,  shall  not  be  sufficient  to  justify  the  kill- 
ing. It  must  appear  that  the  circumstances 
were  such  as  to  excite  the  fears  of  a  reason- 
able man,  and  that  the  party  killing  really  act- 
ed under  the  influence  of  those  fears,  and  not 
in  a  spirit  of  revenge. 

The  right  to  kill  another  is  not  restricted  to 
instances  where  the  accused  is  put  in  actual 
danger  of  his  life,  or  of  a  felony  being  commit- 
ted on  him;  but  such  right  may  be  exercised 
when  such  danger  is  not  real,  but  only  apparent, 
if  the  accused  acts  in  good  faith,  under  the 
fears  of  a  reasonable  man  that  his  life  Is  in 
danger,  or  that  a  felony  is  about  to  be  com- 
mitted on  him,  and  not  in  a  spirit  of  revenge. 

Now,  you  will  observe,  gentlemen,  that  while 
I  charged  you,  upon  the  law  of  voluntary  man- 
slaughter, that  the  law  declared  that  provoca- 
tion, with  emphasis  upon  the  word  ''provoca- 
tion," by  wordSf  threats,  menaces,  or  contemp- 
tuous gestures,  shall  in  no  case  be  sufficient 
to  free  the  person  killing  from  the  guilt  and 
crime  of  murder— while  that  is  true,  if  the 
killing  was  provoked  only  by  threats,  or  words, 
or  menaces,  or  contemptuous  gestures— if  a 
killing  that  is  unlawful  is  provoked  only  by 
one  of  those  things  enumerated,  the  law  says 
that  is  murder.  However,  gentlemen,  do  not 
get  that  confused  with  the  law  of  justifiable 
homicide;  for,  while  words,  threats,  menaces, 
or  contemptuous  gestures  are  not  aufficient 
provocation  to  justify  a  killing,  or  to  reduce  it 
from  murder  to  manslaughter,  yet  the  jury 
may  consider  threats,  if  the  evidence  shows 
any,  words,  or  menaces,  or  contemptuous  ges- 
tures, if  the  evidence  shows  any,  in  passing  up- 
on the  qvestion  ss  to  whether  or  not  the  de- 
fendant acted  under  the  fears  of  a  reasonable 
man  that  his  life,  was  in  danger,  or  that  a  fel- 
ony was  about  to  be  committed  on  him,  and 
if  he  did  act  ander  such  fears,  in  goodjfaith. 
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and  not  in  a  spirit  of  revenue,*  words,  threats, 
menaces,  or  contemptuous  gestures  may  justify 
the  killing;  and  in  passing  upon  the  question  of 
whether  or  not  the  defendant  acted  under  the 
fears  of  a  -reasonable  man — whether  he  acted 
in  good  faith,  or  in  a  spirit  of  revenge — wheth- 
er he  acted  under  the  fears  of  a  reasonable 
man  that  his  life  was  in  danger,  or  that  a  fel- 
ony was  about  to  be  committed,  the  jury  may 
consider  threats,  if  the  evidence  shows  any, 
may  consider  evidence  of  the  character  of  the 
deceased,  if  the  evidence  shows,  if  for  violence 
or  turbulence,  in  passing  upon  the  question  of 
whether  or  not  the  accused  acted  in  good  faith 
and  under  the  fears  of  a  reasonable  man  that 
bis  life  was  in  danger,  or  that  a  felony  was 
about  to  be  committed  upon  him,  and,  if  he 
did,  the  defendant  would  be  guilty  of  no  of- 
fenfie,  and  should  be  acquitted. 

The  defendant  sets  up  that  he  is  a  man  of 
good  character.  Good  character  may  be  shown 
as  any  other  substantive  fact,  and  all  evidence 
of  good  character  should  be  considered  by  the 
jury,  not  only  where  the  guilt  of  the  accused 
is  doubtful,  but  such  evidence  of  good  char- 
acter may  of  itself  generate  a  doubt,  and  if  the 
doubt  which  is  generated  be  a  reasonable  doubt, 
why  the  defendant  on  trial  is  entitled  to  the 
benefit  of  such  doubt,  and  should  be  acquitted. 
However,  where  the  guilt  of  the  accused  has 
been  shown  beyond  a  reasonable  doubt,  why  it 
is  the  duty  of  the  jury  to  conyict,  notwithstand- 
ing good  character.  , 

A  witness  may  be  impeached,  gentlemen,  by 
proof  of  contradictory  statements  previously 
made  by  him  relative  to  his  testimony  and  to 
the  case.  The  question  of  impeachment  is  a 
matter  for  the  jury,  and  the  jury  only.  It  is 
for  the  jury  to  say,  from  the  evidence,  wheth- 
er or  not  an  attempt  to  impeach  has  be^n  suc- 
cessful; and  where  a  witness  has  been  success- 
fully impeached  as  to  a  material  matter,  his 
evidence  as  to  other  matters  is  for  the  jury, 
but  where  a  witness  swears  willfully  and  know- 
ingly falsely,  his  testimony  should  be  disre- 
garded entirely,  unless  corroborated  by  circum- 
stances or  other  unimpeached  evidence.  It  is 
for  the  jury  to  say  whether  a  witness  has  been 
successfully  impeached,  by  reason  of  cer- 
tain statements  previously  made — contradictory 
statements  out  of  court. 

The  punishment  for  murdei',  gentlemen,  is 
death,  unless  the  jury  trying  the  case  should 
recommend  the  defendant  to  the  mercy  of  the 
court,  in  which  event  his  piihishment  would  be 
imprisonment  in  the  penitentiary  for  and  during 
his  natural  life.  Before  you  would  be  author- 
ized to  convict  the  defendant  on  trial  either  of 
murder  or  voluntary  manslaughter,  his  guilt 
should  be  made  plainly  and  manifestly  to  ap- 
pear, beyond  a  reasonable  doubt. 

Assignments  of  error  to  charge  are  in  sub- 
stance as  follows: 

The  court  erred  in  refusing  to  give  the  fol- 
lowing pertinent  and  material  charges: 

(1)  "The  court  charges  you  that  it  is  Bot 
essential,  in  order  for  such  killing  to  be  justifi- 
able, that  an  actual  assault  should  have  been 
made  upon  the  person  of  the  slayer,  or  that  a 
blow  should  be  actually  given  or  stmck.  Nor  is 
it  essential,  for  such  killing  to  be  justifiable, 
that  the  assailant  be  within  striking  distance 


or  reach  of  the  slayer,  if  the  attack  be  appar- 
ently imminent.  It  is  sufficient,  in  order  to 
make  this  defense  available,  if  it  appears  that 
the  circumstances  were  sufficient  to  excite  the 
fears  of  a  reasonable  man  that  a  felony  was 
about  to  be  committed  upon  his  person,  and 
that  the  party  killing  acted  under  the  infl^a- 
ence  of  those  fears  and  not  in  a  spirit  of  re- 
venge.'* 

(2)  ''I  charge  you,  gentlemen  of  the  jury, 
that  in  determining  whether  the  deceased,  at 
the  time  ojf  the  killing  manifestly  intended  or 
endeavored,  by  violence  or  surprise,  to  com- 
mit a  felony  upon  the  person  of  the  accused, 
you  may  take  into  coilsideration  any  uncom- 
municated  threats  made  by  the  deceased  against 
the  accused,  if  Imy  such  threats  have  been 
shown." 

(3)  "The  court  charges  you  that  whether  the 
accused,  at  the  time  of  the  killing,  acted  under 
the  fears  of  a  reasonable  man  that  a  felony 
was  about  to  be  committed  upon  his  person 
by  the  deceased,  and  that  it  was  necessary  for 
him  to  kill  the  deceased  to  prevent  it,  is  a 
question  to  be  determined  by  the  jury;  and 
in  determining  this  question  you  may  take  into 
consideration  any  threats  that  the  deceased  may 
have  made  against  the  life  of  the  accused,  if 
such  threats  had  been  communicated  to  the  ac- 
cused prior  to  the  kiUinsf,  and  provided,  far- 
ther, that  you  should  find  that  any  such  threats 
had  been  proven ;  and  in  determining  this  ques- 
tion you  may  further  take  into  consideration 
the  character  of  the  deceased  for  violence,  pro- 
vided such  character  has  been  proven,  and 
provided,  further,  that  such  character  upon  the 
part  of  the  deceased  was  known  to  accused  ivri- 
or  to  the  killing." 

(4)  '*I  change* you,  gentlemen  of  the  jury, 
that  you  may  consider  any  nncommunicated 
threats  made  by  the  deceased  against  the  de- 
fendant, if  it  is  shown  that  any  was  made,  for 
the  purpose  of  showings  who  began  the  afhny, 
and  for  the  purpose  of  corroborating  evidence 
of  communicated  threats,  if  any  be  shown,  and 
to  show  the  attitude  of  the  deceased." 

— Statenfent  by  Editor. 

Emmett  Smith  and  Smith  A  Smith,  all  of 
Carrollton,  for  plaintiff  in  error. 

0.  E.  Roop,  Sol.  Oen.,  of  Carrollton,  for 
the  State. 

PER  CURIAM.    Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 

concur. 

LUKE,  J.  (dissenting).  I  do  not  agree  as 
to  the  correctness  of  the  charge  of  the  court. 
I  think,  upon  the  question  of  uncommunl* 
cated  threats,  the  court,  without  request  so  to 
do,  should  have  charged  the  jury  that  they 
could  consider  uncommunicated  threats  for 
the  purpose  of  showing  who  began  the  ailray, 
and  for  the  purpose  of  corroborating  evidence 
of  communicated  threats.  See  Warrick  t. 
State,  125  Ga.  133,  53  S.  B.  1027  (3),  and 
citations  iu  opinion;  Helms  t.  State,  136 
Ga.  799,  72  S.  K  240* 
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(26  Oa.  App.  529) 

SAVANNAHS  8.  RY.  COi  v.  FIRST  NAT. 
BANK  OF  STATESBORO.    (No.   11460.) 

(Court  of  Appeals  of  Georgia,  IMyision  No.  2. 

July  19,  1920.) 

(SpUahuM  ly  the  Court,) 

Appeal  and  error  ^=9 1 005 (2)— Carriers  ^=:» 
185(3)— Approved  verdict  supported  by  evi- 
dence not  disturbed;  evidence  bold  to  sustain 
verdict  based  on  liability  as  warehouseman. 

Irrespective  of  whether  ojt  not  the  defend- 
ant was  liable  as  a  common  carrier  (which  it 
is  unnecessary  to  decide  in  this  case),  there 
was  evidence  showing  liability  on  the  part  of 
the  defendant  as  a  warehouseman,  and,  the 
verdict  in  favor  of  the  plaintiff  having  been  ap- 
proved by  the  trial  judge,  this  court  will  not 
control  the  judgment  overruling  a  motion  for 
a  new  trial  based  on  the  generid  grounds  only. 

• 

Error  from  City  Court  of  Statesboro ;  Be- 
mer  Proctor,  Judge. 

Action  by  the  First  National  Bank  of 
Stateeboro  against  the  Savannah  &  States- 
bora  Hallway  Company.  Verdict  and  judg- 
ment for  plaintiff,  motion  for  new  trial  de- 
nied, and  defendant  brings  error.    AfDrmed. 

Johnston  &  Cone,  of  Statesboro,  for  plain- 
tiff in  error. 

Fred  T.  Lanier,  of  Statesboro,  for  defend- 
ant in  error. 

SMITH,  J.  The  First  National  Bank  of 
Statesboro  brought  suit  against  the  Savan- 
nah &  Statesboro  Hallway  Company  as  ini- 
tial carrier,  for  the  value  of  24  bales  of  Sea 
Island  cotton,  which  were  destroyed  by  a 
great  conflagration.  The  cotton  in  question 
was  delivered  to  the  defendant  railway  com- 
pany by  C.  M.  Hushing,  and  bills  of  lading 
were  issued  to  him,  with  order  to  notify  a 
certain  cotton  factor  in  the  city  of  Savannah. 
The  plaintiff.  First  National  Bank  of  States- 
boro, advanced  money  to  pay  for  the  cotton 
shipped,  and  became  the  transferee  of  the  de- 
fondant's  bills  of  lading.  The  defendant,  in 
defense  to  the  plaintifTs  contention  that  it 
was  liable  both  as  a  common  carrier  and  as 
a  warehouseman,  urged  that  it  had  fully  com- 
plied with  its  contract  as  a  common  carrier, 
and  that  its  liability,  if  any,  was  only  that  of 
warehouseman.  The  parties  went  to  trial  be- 
fore a  Jury  on  the  issue  thus  raised,  and  a 
verdict  was  returned  in  favor  of  the  plaintiff 
for  the  value  of  the  cotton  sued  for.  Defend- 
ant filed  a  motion  for  a  new  trial,  and  to  the 
order  of  the  judge  overruling  the  motion  it 
excepted,  and  now  asks  that  the  verdict  be 
aet  aside  solely  on  the  ground  that  It  is  con- 


trary to  law  and  evidence,  and  without  evi- 
dence to  support  it 

Irrespective  of  whether  or  not  the  defend- 
ant was  liable  as  a  common  carrier,  which 
would  require  the  exercise  of  extraordinary 
care  in  the  preservation  and  protection  of 
the  property  entrusted  to  It,  there  was  suffi- 
cient evidence  to  authorize  the  jury  to  find 
that  the  defendant  was  liable  as  a  ware- 
houseman. Briefly  summarized,  the  evidence 
adduced  on  the  trial  shows  that  the  cotton, 
at  the  time  it  was  destroyed  by  fire,  was  stor- 
ed on  a  pier  within  500  feet  <^  a  large  dilap- 
idated frame  building,  between  75  and  100 
feet  high,  and  from  400  to  500  feet  long,  cov- 
ered with  pine  shingles.  It  was  in  this  build- 
ing that  the  flre  originated.  On  the  west 
side  of  the  pier,  and  near  this  building,  was 
a  shed  in  which  there  was  stored  a  large 
quantity  of  nitrate  of  soda.  One  of  the  doors 
on  the  west  side  of  the  pier  where  the  cot- 
ton was  stored  was  open,  thus  exposing  the 
cotton  to  a  shed  or  building  in  which  were 
stored  chemicals  and  other  combustible  mat- 
ter. 

One  witness  for  the  plaintiff  testified  that 
when  he  reached  the  island,  after  the  fire 
had  been  in  progress  for  some  time,  the  hose 
was  locked  in  a  box  and  had  not  been  put  in 
use.  This  witness  also  testified  that  it  was 
his  opinion  that,  if  they  had  had  sufficient 
water,  the  fire  could  have  been  checked,  even 
after  .he  reached  the  island,  but  that  the 
"flow  of  water  wais  so  poor  that  they  resort- 
ed to  using  buckets  to  put  out  the  small 
fires ;  ♦  •  •  that  they  had  no  water  pres- 
sure. The  pressure  would  not  throw  the  wa- 
ter more  than  10  or  12  feet,  or  maybe  15 
feet."  The  chief  of  the  fire  department  of  the 
city  of  Savannah  testified  that  he  had,  prior 
to  the  fire,  called  the  railroad's  attention  to 
the  defects  in  its  equipment,  and  had  pointed 
out  that  in  case  of  a  fire  the  wiring  of  the 
electric  pump  would  be  the  first  thing  to 
bum,  and  that  they  would  have  no  power  to 
force  water,  and  that  this  is  exactly  what 
occurred  before  the  fire  in  question  was  of 
any  consequence  at  all.  Thhs  witness  fur- 
ther testified  that  about  30  per  cent,  of  the 
hose  "was  bursted  and  no  account,  and  would 
not  stand  any  strain  on  them,"  and  that  this 
rotten  condition  could  have  been  ascertained 
by  the  railroad  company,  if  it  had  tested  the 
hose.    Testifying  further  this  witness  said: 

"We  had  a  low  tide  that  day,  but  I  won't 
say  we  had  the  lowest  tide  we  ever  had,  but 
one  of  the  lowest.  The  west  winds  had  blown 
the  tide  out,  and  when  the  electric  pump  house 
eventually  got  fixed  so  they  could  pump,  the 
water  lacked  that  much  (indicating  several 
inches)  getting  up  to  the  suction;  and,  by  the 
way,  that  has  not  been  remedied.  The  tide 
flowing  so  low  as  that  is  a  thing  that  does  not 
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happen  often,  •  •  •  but  nnfortunatelj  that 
was  one  of  the  days.  It  is  true  that  the  pnmp 
could  have  been  boilt  so  that  would  not  have 
happened;  they  could  have  extended  the  suc- 
tion low  enough  so  as  to  prevent  the  water 
getting  ont  of  reach  at  any  time." 

This  evidence  was,  as  above  suggested,  suf- 
ficient to  aatboitee  the  Jury  iu  finding  that 
the  defendant  did  not  ez^dse  ordimiry  care 
and  dUigence  (the  degree  of  care  required  of 
a  war^ouseman)  to  prevent  the  destruction 
of  the  cotton  by  fire.  The  8up?eme  Court 
has  said  that,  in  determining  what  was  ex- 
traordinary diligence,  a  Jury  should  take  iii«- 
to  consideration  "the  situation  and  surround- 
ing facts,  including  the  existence  of  an  emer- 
gency" (Atlanta  &  West  Point  R.  (}o.  t.  Ja- 
cobs' Pharmacy  Ck>.,  135  Oa.  113,  68  S.  O. 
1039  [10]) ;  and  we  know  of  no  reason  why 
the  same  rule  should  not  apply  to  the  consid- 
eration and  determination  of  whether  or  not 
a  defendant  had  used  ordinary  care  and  dili- 
gence. 

Judgment  affirmed. 

JENKINS»  P.  J.,  and  STBPHHNS,  J.,  oon^ 

cur. 


ai4  s.  a  487) 

DOBBIN  V.  HUMPHREYS.    (Nt.  10438.) 

(Supreme  Coxurt  of  South  Carolina.    June  28^ 

1920.) 

Appeal  from  Common  Pleas  Circalt  Gomt 
of  Union  County;    S.  W.  G.  Shipp,  Judge. 

Action  by  O.  A.  Dobbins  against  B.  D.  Hom- 
p^treys.  From  Judgment  for  defendant*  plain- 
tiiE  appeals.    Modified  and  aflElrmed. 

John  K.  Hamblin,  of  Union,  for  appellant. 
P.  D.  Barron,  of  Union,  for  respondent. 

OABY,  C  J.  ms  is  an  action  to  foreclose 
certain  mortgages,  to  secare  the  payment  of 
a  promissory  note  for  the  purchase  money  of 
a  certain  moving  picture  outfit. 

The  only  questions  involved  are  of  teet, 
which  we  do  not  deem  it  necessary  to  dtscoss 
at  length. 

In  his  decree,  his  honor,  the  drcnit  Jodge, 
says:  **!  find  the  master  was  right  in  allowing 
the  defendant  credit  on  the  purchase  money  for 
the  liettf  such  as  the  rent,  Brown  mortgage  and 
taxes,  but  he  should  also  have  allowed  him  cred- 
it for  the  T.  H.  Andrews  mortgage.**  The 
credit  for  the  Andrews  mortgage  amounted  to 
$600;  and  there  was  error  in  allowing  it. 

The  Judgment  of  the  circuit  court  ia  afllrmed, 
except  in  so  far  as  it  allowed  the  said  credit, 
and  in  that  respect  it  is  reversed. 

Modified. 


N.a) 
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DRENNAN  ef  al.  v.  BROWN  et  al. 
(No.  10426.) 

{Supreme  Court  of  South  Carolina.   June  28, 

1020.) 

Action  9s»7l— Dfsmlaeal  terminated  oaso  and 
left  no  other  queatlon  to  be  tried. 
In  an  action  charging  fraud  bjr  name  to  re- 
cover land  alleged  to  be  in  defsndant'a  poa- 
aeaaion,  where  the  drcidt  court  heard  the  cause 
by  consent,  and  foond  all  the  facta  and  this 
law  for  defendant,  dismiming  the  complaint,  tho 
case  was  at  an  end,  and  there  in  no  other  qaea- 
tion  to  be  tried,  as  whether  plaintiffs  have  the^ 
right  to  trial  by  jury  on  the  question  of  title. 

Appeal  from  Common  Pleas  Circuit  Court 
of  BIchland  County;  Earnest  Moore,  Judge. 

Action  by  Sarah  F.  Drennan  and  otbers 
against  Charles  O.  Brown  and  others.  From 
judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

See,  also,  100  S.  BL  7S. 

Barnard  B.  B>v^uis,  of  Columbia,  for  appel- 
lants. 

Benet,  Shand  A  McGowan,  of  ColunAla,  for 
respondenta, 

FRASER,  J.   The  case  on  appeal  nbowa: 

''The  summons  and  complaint  in  this  action 
was  served  on  the  respondent  in  May  1016. 
The  complaint  was  foi*  the  possession  of  cer- 
tain real  estate  and  the  cancellation  of  any 
deed  whereby  the  defoidantB  held  color  of  title 
to  said  property.  The  action  was  docketed 
on  calendar  2  in  the  court  of  common  pleas  for 
the  aboTe  cotmty  and  state  on  May  31,  1910,  in 
the  following  words:  'Mr.  Qerk  will  please 
enter  on  calendar  2,  question  of  law.    Barnard 

B.  Evans.  PlaintifTs  Attorney,  May  31,  1919.' 
Case  was  docketed  on  calendar  1  in  the  same 
court  without  notice  to  defendant  respondent's 
attorneys,  being  the  last  case  docketed  for  the 
summer  term  of  1919.  Judge  Mendal  !«.  Smith, 
by  consent  of  the  parties,  referred  the  equitable 
issues  to  the  master  to  take  the  testimony 
thereon  and  report  to  the  court;  the  defendant 

C.  O.  Brown  reserving  the  right  to  submit  the 
legal  issues  ^  a  jury,  which  right  said  defend- 
ant subsequently  abandoned  before  the  master. 
Testimony  was  taken  on  all  issues  raised  by 
the  pleadings." 

"Judge  W.  H.  T6wnsend  heard  this  testimony 
in  1918  and  rendered  his  decree,  dated  June 
28, 1918,  sustaining  titie  and  possession  of  C.  O. 
Brown  to  the  tract  in  controveray,  holding 
that,  if  plaintiffs  had  ever  had  titie,  they  lost 
it  by  ladies  And  neglect  and  dismissing  the 
complaint.  From  this  decree  plaintiffs  ap- 
pealed to  this  court  on  July  14,  1919,  and  this 
court  rendered  an  opinion  affirming  the  decree 
of  Judge  Townsend  and  dismissing  the  appeal.*' 

"During  the  pendency  of  the  suit,  C.  O. 
Brown  entered  into  a  lease  of  the  turpentine 
privilege  to  C.  F.  Geiger.  On  motion  an  injiinc- 
tion  pendente  lite  was  granted  by  Judge  De 
Yore,  and  on  agreement  between  the  parties, 
which  agreement  is  set  out  fuUy  hereinafter, 
the  proceeds  from  such  lease  wer^o  ordered  filed 
with  J.  F.  Walker,  clerk  of  court  "of  common 


pleas  for  Bichland  county,  to  be  held  by  him 
pending  the  termination  of  this  action." 

"On  October  6,  1919,  Judge  Bmest  Moore, 
presiding  in  the  court  of  common  pleas  for 
Richland  county,  heard  a  motion  on  behalf  of 
the  respondent  Mary  M.  Brown,  as  executrix, 
for  an  order  to  require  the  derk  of  court  to 
pay  over  to  said  respondent  the  moneys  in  bis 
hands  under  said  agreement.  This  motion  was 
resisted  by  plaintiffs  on  the  ground  that  the 
case  was  not  yet  terminated,  as 'it  was  still 
docketed  on  calendar  1  for  trial.  Judge  Moore 
held  that,  as  Judge  Townsend  had  heard  the 
case  on  the  testimony  on  all  of  the  issues,  and 
had  by  this  decree  dismissed  the  complaint,  and 
such  decree  had  been  affirmed  on  appeal  to 
the  Supreme  Court,  that  the  case  was  ended  so 
far  as  he  was  concerned.  Although  plaintiffs 
insisted  on  the  right  of  trial  by  Jury  of  the  is- 
sues of  fact  in  the  case,  this  right  was  denied, 
and  the  money  ordered  paid  to  the  defendant 
Mary  M.  Brown,  as  executrix.  From  this  order 
this  appeal  is  taken." 

There  are  five  excepttooa,  but  in  different 
worte  They  raise  only  one  question,  to  wit: 
Dia  the  appeUanta  have  the  right  to  a  trial 
by  jury  on  the  question  of  titie  to  the  land  in 
dispute?  The  answer  is:  They  did  not  On 
the  fonxter  appeal  (100  S.  O.  7Q  this  court 
held: 

'^The  drcuit  court  has  heard  the  cause  by 
consent  and  found  all  the  facts,  and  the  law, 
of  course,  for  the  defendant  This  is  an  end 
of  the  case." 

Judge  Townsend  dismissed  the  complaint 
That  Judgment  was  affirmed,  and,  as  a  mat- 
ter of  law,  there  could  be  no  other  question 
to  be  tried.  By  the  Judgment  of  this  court 
it  is  dedared:  <Tliis  is  an  end  of  the  case." 

The  Judgment  is  affirmed. 

GARY,  C.  J.,  and  WATTS  and  GAGE,  JJ., 
concur. 
HYDltICK,  J.,  did  not  sit 


Q»  N.  C.  27) 

SWIFT  A  CO.  V.  NEW  BERN  PRODUCE  CO. 

(Ne.  32:) 

(Supreme  Court  of  North  Carolina.    Sept  15, 

1020.) 

1.  Prisol^al  as*  afast  <ftsa8l(4)  —  Agaat  held 
■at  eatltlad  ta  oMamlsalos  on  sales  Made,  bst 
«et  delivered. 

Where  an  agent's  contract  for  the  sale  of 
fertiliser  entitled  him  to  a  commission  for  ac- 
tual delivery,  the  agent  was  not  entitled  to  a 
commission  on  orders  procured  by  him,  where 
the .  purchasers  thereafter  failed  to  take  the 
quantity  they  first  ordered,  because  of  delay 
in  deliveries  not  due  to  causes  beyond  the  prin- 
cipal's controL 

2,  Principal  aad  agent  ^s»&5-^oant  for  sale 
with  privilege  to  return  unsold  goods  cannot 
aiake  claim  for  wastage. 

An  agent  for  the  sale  of  fertfliaer,  under 
a  contract  which  retained  title  to  the  feitilizer 
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in  the  principal,  is  not  entitled  to  recover  for 
wastage  of  the  fertilizer  from  improperly  sewed 
sacks,  where  he  had  received  the  full  price  for 
sacka  sold  by  him,  without  abatement  for  wast- 
age, and  under  his  contract  could  have  re- 
turned the  other  sacks  to  the  prindpaJ. 

3.  Piincfpai  and  agent  ^=»85 — Provision  in  con- 
tract requiring  notice  of  cialms  within  iO 
days  bars  recovery,  in  absence  of  notice. 

Wherf  a  contract  between  a  principal  and 
agent  required  all  claims  to  be  made  within  10 
days  of  the  receipt  of  the  fertilizer  mentioned  in 
the  contract,  the  agent  cannot  recover  for 
wastage  from  improperly  sewed  sacks,  where 
he  made  no  claim  therefor  until  after  suit  was 
brought  against  him  on  hia  note  given  to  the 
principal. 

Api)eal  from  Superior  Court,  Pasquotank 
County;  Bond,  Judge. 

Action  on  a  note  by  Swift  &  Go.  against  the 
New  Bern  Produce  Company,  in  which  de- 
fendant set  up  a  counterclaim.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

This  ca^  was  heard  on  the  exceptions  to 
the  report  of  a  referee.  The  court  sustained 
nil  the  findings  of  fact  to  which  the  defend- 
ant did  not  except,  but  It  excepted  to  his 
overruling  certain  exceptions  as  to  the  law, 
and  appealed  from  the  judgment. 

Meekins  &  McMullan,  of  Elizabeth  City, 
for  appellant. 

W.  A.  Worth  and  Aydlett  A  Slmi^son,  all 
of  Elizabeth  City,  for  appellee. 

CLARK,  C.  J.  On  November  27,  1916,  the 
plaintiff  and  the  defendant  companies  entered 
into  two  contraietB.  By  Exhibit  A  the  plaintiff 
appointed  the  defendant  company  "its  agent 
to  sell  fertilizer  on  a  conunis3lon  ,ot  $1  per 
ton  for  actual  deliveries."  Under  this  con- 
tract, the  fertilizer  was  not  delivered  to  the 
defendant  company,  but  was  shipped  direct 
to  {)arties  whose  names  were  sent  In  by  the 
defendant  company  to  the  plaintiff.  Some  of 
these  parties  had  sent  in  estimates  of  the 
amount  of  fertilizer  they  would  require,  and 
made  written  agreements  with  the  defendant 
for  that  amount;  but  four  of' these  partied 
subsequently  failed  to  order  oat  In  the  aggre- 
gate 618^  tons  of  the  total  amount  they 
had  agreed  to  order  out 

The  referee  allowed  the  defendant  company 
commissions  on  all  the  fertilizer  that  was 
actually  ordered  out  and  shipped,  but  de- 
clined to  allow  commissions  on  the  618^  tons 
which  the  parties  failed  to  order.  These  par- 
ties testified  that  they  would  have  ordered 
out  more,  but  for  the  delay  in  the  shipping. 
The  referee  finds:  ' 

''That  the  failure  on  the  part  of  Swift  &  Co. 
to  make  prompt  deliveries,  while  not  a  willful 
failure,  was  not  due  to  causes  beyond  its  con- 
trol, and  was  so  prolonged  as  to  induce  a  rea- 


sonable apprehension  In  the  minds  of  the  buy- 
ers that  further  orders,  if  made,  would  not  be 
filled  in  time  for  use." 

Said  contract  A  appointed  the  defendant 
company  "agent"  of  Swift  &  Co.  for  the  sale 
of  its  fertilizer,  and  agreed —  . 

"to  pay  said  agent  in  full  for  all  services  ren- 
dered, and  expenses  incurred  hereunder,  the 
following  commissions,  based  upon  actual  num- 
ber of  tons  of  fertilizer  actually  delivered:  <$1.- 
00)  one  dollar  per  ton,  due  and  payable  only 
when  all  notes  and  accounts  accruing  hereun- 
der have  been  paid  in  full  to  principal.* 


ffi 


It  was  further  stipulated: 

"All  contracts  for  sale  shall  be  subject  to 
approval  by  Swift  &  Co.,  at  its  office  in  Bal- 
timore." 

[1]  In  Tiew  of  the  above  provislcHis,  the 
above  conrpany  was  not  entitled  to  commis- 
sions on  the  618^^  tons  whldi  the  parties  be- 
fore named  failed  to  order  out  The  plaintiff 
did  not  refuse  to  deliver  the  goods.  They 
could  only  deliver  up<m  order  from  these  par- 
ties. If  the  plaintiff  had  shipped  the  fertilizer 
without  orders,  these  parties  would  have 
been  under  no  obligation  to  receive  it  Be- 
sides, if  ordered,  the  plaintiff  had  the  option 
to  refuse  the  order  or  to  approve  it  The 
court  properly  sustained  the  ruling  of  the 
referee  that  the  defendant  company  was  not 
entitled  to  a  eount^claim  of  $1  a  ton  for 
the  fertilizer  which  parties  had  agreed  to 
order,  but  subsequently  had  failed  to  do  so. 

[21  The  second  contract,  Exhibit  B,  made 
at  the  same  time,  constituted  the  defendant 
company  "its  agent  for  the  sale  of  such  of  its 
c|ifferent  brands  of  its  fertilizers,  mentioned 
below,  as  it  shall  consign  to  said  agent  to  be 
delivered  at  Elizabeth  City."  Item  1  of  the 
contract  says: 

"Swift  &  Co.,  Inc.,  agrees  to  pay  agents  as 
commissions  for  services  mentioned,"  etc. 

Item  2  says: 

"Agent  accepts  this  appointment  and  agrees 
to.  push  the  sale  of  Swift*s  fertilizer,"  etc. 

Item  8  says: 

"Agent  agrees  to  make  foil  settlement  to 
Swift  &  Co.,  at  Baltimore,  Md.,  on  Ist  April* 
1917,  for  aU  salesy  with  cash  for  aU  cash  sales, 
and  with  purchasers'  notes  for  all  time  sales. 
Purchasers'  notes  to  be  indorsed  by  agent,  and 
to  bear  interest  at  ft  per  cent  pet  annum  from 
maturity.  *  *  *  Purchasers'  notes  to  be 
made  on  blanks  to  be  furnished  by  Swift  A  Co., 
Inc." 

"Agent  further  agrees  to  send  to  Swift  A  Co., 
Inc.,  Baltimore,  Md.,  on  April  1,  1917,  a  list 
of  fertilizer  remaining  on  hand  and  not  sold  on 
that  date." 

Item  4  says: 

''Agent  shall  keep  a  separate  record  of  sales, 
payments,  note  transactions,  and  stock  on  hand 
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for  Swift  &  Co.,  Inc.,  which  they  may  examine 
on  demand.  All  unsold  fertilizer  shall  continue 
to  be  owned  by  Swift  &  Co.,  Inc.,  subject  to  its 
order.  On  demand  of  Swift  &  Co.,  Inc.,  it  shall 
be  delivered  by  agent  at  station  named,  subject 
to  Swift  &  Co.'s  orders,  free  from  liens,  charg- 
es, oi;  expenses,  and  in  good  order.  Agent 
shall  store  all  goods  separate  and  apart  from 
other  goods  and  in  a  suitable  building." 


Item  5  says: 
Agent  shall  hare  no  liens,"  etc. 


*i. 


From  the  above  it  is  clear  that  the  New 
Bern  Produce  Company  was  merely*  agent 
of  the  plaintiff.  As  the  defendant  company 
was  merely  the  agent  of  the  plaintiff,  to  whom 
the  fertilizer  belonged,  the  defendant  cannot 
recover  any  loss  of  fertilizer  caused  by  bad 
sewing.  The  title  of  the  fertilizer  was  in  the 
plaintiff,  and  the  defendant  could  return  to 
the  plaintiff  any  part  of  the  fertilizer  which 
it  did  not  sell.  The  judge  approved  the  ref- 
eree's finding  of  fact  that  the  bags  were  not 
properly  sewed,  and  that  as  much  as  10  per 
cent,  of  the  fertilizer  was  thus  shipped  and 
wasted,  before  delivery.  But  it  was  also 
found  that  the  defendant  received  full  price, 
without  any  abatement  to  the  purchaser 
by  reason  of  any  wastage,  though  the  referee 
allowed  certain  other  demands  for  recoup- 
ment to  the  defendant. 

[3]  Item  10  of  the  contract  provides: 

"All  claims  of  whatever  nature  must  be  made 
within  10  days  of  the  receipt  of  the  fertilizer, 
or  they  will  not  be  recognized.** 

The  defendants  were  notified  to  make  claim 
for  any  losses  which  would  be  adjusted,  but 
made  none  until  after  this  suit  was  brought, 
and  have  paid  out  nothing.  They  are  not  en- 
titled to  recover  on  the  counterclaim,  not  only 
because  they  filed  no  claim  for  losses,  as  re- 
quired by  contract,  but  because  they  have  not 
f;uffeFed  any  loss.  Hubbard  v.  Goodwin,  175 
N.  C.  174,  95  S.  B.  152.  The  court  properly 
sustained  the  refusal  of  the  referee  to  allow 
the  oounterdaim  for  wastage, 

Afilrmed. 


<180  N.  C.  678) 

STATE  V.  HOGGARD.    (No.  49.) 

(Supreme  Court  of  North  Carolina.     Sept  22, 

1920.) 

Crlmlfial  law  ^s>982'  -^  Superior  oourt  Jniloo 
ooold  Impose  santenoe  oa  iudgmoBt  suspeiicl- 
od  for  good  behavior. 

A  Judge  of  the  superior  court,  after  sus- 
pending judgment  for  defendant's  good  beba- 


HOQGARD  991 

S.B.) 

vior  on  plea  of  guilty  for  retailing  spirituous 
liquor,  could  impose  sentence  on  such  judgment, 
where  defendant  violated  the  conditions  of  the 
suspension  by  engaging  in  the  unlawful  sale  of 
liquor. 

Appeal  from  Superior  CJourt,  Washington 
County;  Ek  H.  Crannter,  Judge.  - 

Tom  Iloggard  was  convicted  of  retailing 
spirituous  liquor,  and  from  sentence  on  a  sus- 
pended judgment  he  appeals.    Affirmed. 

Ward  &  Grimes,  of  Washington,  N.  C,  and 
P.  H.  Bell,  of  Plymouth,  for  appellant 

J.  S.  Mannhig,  Atty.  Gen.,  and  Frank  Nash, 
Asst.  Atty.  C^en.,  for  the  State. 

BROWN,  J.  This  was  ah  appeal  from  a 
sentence  upon  a  suspended  judgment  by  his 
honor,  £.  H.  Cranmer,  judge  presiding,  at 
July  term,  1920,  of  the  superior  court  of 
Washington  county.  The  facts  upon  which 
such  sentence  was  based  are  as  follows: 

The  defendant  was  indicted  in  two  cases 
for  retailing  spirituous  liquor.  By  agreement 
the  defendant  pleaded  guilty  in  case  No.  1 
and  a  fine  was  imposed  upon  him.  In  case 
No.  2  he  pleaded  guilty,'  and  the  prayer  for 
judgnr^t  was  continued,  upon  payment  of 
costs,  and  the  execution  of  a  bond  for  de- 
fendant's appearance  and  showing  that  he 
had  not  violated  the  prohibition  laws  of  the 
state. 

The  defendant  was  afterwards  indicted  for 
retailing  liquor.  At  July  term,  1920,  Judg- 
ment was  prayed  upon  the  suspended  Judg- 
mentt  which  had  been  suspended  upon  good 
behavior:  The  court  heard  the  evidence,  and 
found  that  the  defendant  had  engaged  in  the 
unlawful  sale  of  liquor  in  violation  of  the 
terms  of  the  suspended  judgment,  and  sen- 
tenced the  defendant  to  two  years  on  the 
roads. 

The  right  of  a  judge  to  impose  sentence  up- 
on a  judgment  suspended  upon  good  behavior 
is  well  settled.  We  said  in  State  ▼.  Greer, 
173  N.  C.  759,  92  S.  B.  147: 

"When  judgment  is  suspended  in  a  criminal 
action  upon  good  behavior,  or  other  conditions, 
the  proceedings  to  ascertain  whether  the  terms 
have  been  complied  with  are  addressed  to  tiie 
reasonable  discretion  of  the  judge  of  the  court, 
and  do  not  come  within  the  jury's  province. 
The  findings  of  the  judge  and  his  judgment  up- 
on tkem  are  not  reviewable  upon  appeal,  unless 
there  is  a  manifest  abuse  of  such  discretion." 
State  V.  Crook,  115  N.  C.  760,  20  S.  E.  513, 
29  L.  R.  A.  280;  State  v.  Hilton,  151  N.  C. 
687,  65  S.  B.  1011;  State  r.  Bveritt,  164  N.  a 
399,  79  S.  B.  274,  47  U  R.  A  <N.  S.)  848. 

Affirmed. 
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OJBO  N.  C.  17) 

POWELL  V.  HOOKERTON  TERMINAL  CO. 

(No.  64.) 

(Sapreme  Court  of  North  GaroUiuu    Sept  16, 

192D.) 


Corporations  ^s»l23(22)«-ToBder  of  8tock  oor« 
tifloate  delivorod  to  trustee  as  oollateral  with- 
out payee'e  agreement  not  necessary  to  re- 
covery on  note. 

Where  a  certificate  of  corporate  stock  was 
delivered  as  collateral  security  for  the  payment 
of  a  note  to  a  trustee,  selected  by  the  maker  of 
the  note  and  the  indorser  thereon,  and  the 
payee  was  not  a  party  to  the  agreement,  the 
payee  can  recover  the  amount  of  the  note  from 
the  maker  without  tendering  the  stock  certifi- 
cate, which  the  trustee  had  lost,  especially 
where  the  payee  gave  indemnifying  bonds  to 
the  indorser  and  maker  of  the  note,  as  required 
by  the  court 

Appeal  from  Superior  Court,  Edgecombe 
County ;  Lyon,  Judge. 

Action  4>y  Mrs.  Helen  P.  Pow^  acalnst  the 
Hookerton  Terminal  Gompaaj.  Judgment 
for  plaintiff^  and  defendant  apfpeals.  Af- 
firmed. 

This  Is  an  action  on  a  note  for  |800,  giv- 
en by  the  defendant  to  the  plalntUf .  It  is  one 
of  three  notes;  the  other  two  having  been 
paid.  All  were  indorsed  by  Mr.  H.  C.  Bridg- 
ers,  and  were  given  for  the  purchase  of  stock 
in  the  First  National  Bank  of  Tarboro. 
Stock  of  said  bank  was,  by  agreement  be- 
tween all  the  parties  except  the  plaintiff,  de- 
posited with  Ed.  Pennington  to  hold  as  trus- 
tee to  secure  the  payment  of  the  notes,  with 
a  stipulation  that,  as  and  when  the  serial 
notes  are  paid,  the  certificate  of  stock  in  the 
hands  of  Mr.  Pennington  as  trustee,  which 
secured  the  note  so  paid,  should  be  surren- 
dered by  the  trustee  to  Mr.  H,  C.  Brldgers, 
the  indorser,  and  who  represented  and  was 
acting  for  the  defendant  as  agent  The  note 
in  suit  was  originally  one  of  a  set  of  twelve 
notes  secured  by  the  same  collateral;  the 
other  eleven  having  been  paid,  and  the  cer* 
tlflcates,  held  by  the  trustee  as  oollateral, 
having  been  surrendered  according  to  the 
agreement  The  certificate  for  the  five  shares 
securing  the  note  sued  on  has  been  lost  or 
mislaid  by  the  trustee,  but  by  no  fault  of  the 
plaintiff,  who  was  not  a  party  to  the  agree* 
ment  as  to  depositing  the  certificates  with 
Mr.  Pennington.  Defendant  now  insists  that 
the  plaintiff  had  no  right  of  action  until  she 
had  tendered  the  certificate  for  the  five 
shares  of  the  stock  held  by  Mr.  Pennington  as 
trustee  as  collateral  to  her  note,  and  that 
she  is  not  entitled  to  recover  any  costs,  be- 
cause of  her  failure  to  surrender  the  collat- 
eral, or  to  offer  so  to  do,  to  the  defendant. 

The  court  required  plaintiff  to  give  an  in- 
demnifying bond  in  the  sum  of  $900  to  de- 


fendant, and  also  one  in  the  sum  of  $2^)00 
to  the  bank,  which  was  done.  The  court 
htid  that  plaintiff  is  not  required  to  produce 
the  certificate  for  five  shares  of  bank  stock, 
or,  if  it  is  lost,  to  cause  another  one  to  be 
issued,  before  she  can  recover.  Judgment 
was  thereupon  rendered  for  the  plaintiff  upon 
the  note,  and  for  costs,  with  this  provision 
inserted  therein: 

"This  cause  is  retained,  to  the  end  that  ff 
said  judgment  is  not  paid,  then  the  plaintiff  can 
take  such  other  and  further  action  herein  as 
she  may  be  advised  towards  selling  said  stock 
for  the  payment  of  the  said  judgment" 

Defendant  and  Mr.  H.  C.  Brldgers  except- 
ed to  the  judgment,  and  to  the  ruling  against 
them,  and  appealed. 

John  L.  Brldgers,  of  Tarboro,  for  appel- 
lant Terminal  Co. 
W.  O.  Howard,  of  Tarboro,  for  appellee. 

WALKBR,  J.  (after  stating  the  facU  as 
above).  There  is  no  rule  of  law  which  re- 
quires the  plaintiff,  before  bringing  this  ac- 
tion, and  upon  the  special  facts  of  the  case, 
to  produce  and  deposit  the  stock.  If  any 
such  action,  on  her  part,  as  to  the  deposit  of 
the  certificate  in  court,  so  that  it  could  be 
surrendered  when  the  judgment  is  paid,  vraa 
necessary  as  a  condition  precedent  to  h«r  hav- 
ing judgment  upon  her  note,  the  admitted 
fact  that  the  certificate  had  been  lost  and 
that  indemnity  4)ond8  had  been  given,  as  or- 
dered by  the  court,  supplied  the  place  of 
such  production  and  tuider  of  the  original 
certificate,  or  a  new  certificate  as  a  substi- 
tute for  it  She  did  not  have  the  possession 
of  the  stodk,  under  the  agreement;  but  Mr. 
Pennington,  as  trustee,  had  It,  and  rec^ved 
It  at  the  special  Instance  and  request  of  Mi^ 
Brldgers,  the  indorser,  and  the  defendant 
with  the  concurrence  of  the  bank.  She  was 
not  trusted  with  it  and  Is  not  resp<msible 
for  its  keeping  and  production.  It  would  be 
a  hard  measure  to  Impose  such  a  duty  or 
obligation  upon  her,  when  the  necessary 
means  and  op];>ortunity  of  producing  it  was 
taken  from  her  by  an  agreement  between  the 
other  parties.  She  acquired  a  benefit  by  the 
deposit  of  the  stock  as  collateral,  but  this 
was  done  under  the  law  and  by  no  provision 
in  the  agreement  The  defendants  could  not 
tie  her  hands,  and  then  ask  thiat  she  be  re- 
quired to  do  what  by  their  own  action  fhey 
lurre  prevented  her  from  doing.  Under  the 
terms  of  the  agreement  between  defendants, 
they  were  required  to  pay  the  note  and  take 
it  to  the  trustee,  Pennington,  and  demand 
the  collateral.  If  he  could  not  produce  it 
because  he  had  lost  it,  it  becomes  a  matter 
between  him  and  the  other  defendants,  and 
Mrs.  Powell  was  placed  in  no  default  by  rea- 
son thereof.  We  think  this  clearly  the  law, 
and,  moreover,  is  right  and  just. 
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Although  no  authorities  were  dted  to  us, 
we  are  of  the  opinion  that  the  foregoing 
views  are  fully  sustained  by  Bateman  t. 
Hopkins,  157  N.  C.  470,  73  S,  B.  138,  Ann. 
Cas.  1913C,  642.  As  said  substantially  in 
that  case:  How  can  the  defendants  have 
been  hurt,  if  they  are  fully  assured,  by  the 
Indemnity  bond  required,  that  no  loss  can 
come  to  them.  There  is  another  principle  of 
that  case  that  applies  strongly  here,  which 
is  that,  if  defendants'  own  laches  have  pre- 
vented the  plaintiff  from  complying  with 
their  present  demand,  the  law  affords  them 
no  r^ief.  It  will  simply  proceed  to  do  Jus- 
tice according  to  the  facts,  and  not  give  to 
the  defendants  a  relief  which  has  been  for- 
feited by  their  own  conduct  in  the  matter. 
If  they  preferred  the  method  of  depositing 
the  collateral  with  Mr.  Pennington,  and  the 
certificate  has  been  lost  by  hlHi,  they  must 
take  the  consequences,  as  it  would  be  contra- 
ry to  all  our  notions  of  Justice  to  visit  upon 
Mrs.  Powell,  an  innocent  party,  any  part  of 
their  misfortune,  which  they  solely  have 
brought  upon  themselves.  We  do  not  say 
that  defendants  were  negligent,  but  that  Mrs. 
Powell,  the  plaintiff,  ^^s  not 

If  the  collateral  had  been  deposited  with 
the  plaintiff,  the  question  might  be  different. 
Why  did  not  the  defendants  have  new  stock 
issued  and  deposited  with  the  trustee?  This 
is  not  explained.    There  was  no  error. 

Affirmed. 


(Ne.  58.) 
Sept  22, 


(180  N.   C.  666) 

OLIVER  V.  WILTS  VENEER  CO. 

(Supreme  Ck>urt  of  North  Carolina. 

1920.) 

1.  Master  and  servaat  ^s»270(  10)— Evidence 
that  oogs  oonid  have  been  boxed  held  admissi- 
ble. 

In  an  action  for  personal  injuries  to  an 
employ^,  whose  arm  was  caught  in  the  cogs 
of  a  machine  he  was  cleaning,  the  admission 
of  evidence  on  behalf  of  the  plaintiff  that,  if 
the  cogs  had  been  boxed,  he  would  not  have 
been  injured,  and  that  they  could  have  been 
boxed  without  interfering  with  the  operation 
of  the  machine,  is  not  error. 

2.  Trial  ^s»295( I)— Charge  fnll  and  fair  as 
whole  Is  sttfllclent 

Exceptions  to  the  charge  present  no  error, 
where,  talcing  the  charge  as  a  whole,  it  is  a 
foil,  clear,  and  fair  presentation  of  tibe  issues 
to  the  jury. 

Appeal  from  Super^<Mr  Court,  Washington 
County ;  C.  C.  I^on,  Judge. 

Action  by  H.  A.  Oliver  against  the  Wilts 
Veneer  Company  to  recover  damages  for  per- 
sonal injuries:  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Most  of  the  exceptions  to  the  evidence,  and 
those  on  which  defendant  diiefiy  relied  in  its 


brfef,  were  to  testimony  by  various  witnesses 
for  the  plaintiff  to  the  effect  that,  if  the  cogs 
in  which  plaintiff's  arm  was  caught  had  been 
boxed,  he  could  not  have  been  injured,  and 
that  the  cogs  could  have  been  boxed  without 
interfering  with  the  operation  of  the  ma<^iine. 
The  following  are  the  Issues  passed  on  by 
the  Jury: 

(1)  Was  plaintiff,  H.  A.  Oliver,  injured  by 
the  negligence  of  defendant,  Wilts  Veneer  Com- 
pany, as  alleged  in  the  complaint?  Answer: 
Yes. 

(2)  Did  plaintiff,  by  his  own  negligence,  con« 
tribute  to  his  injury,  as  alleged  by  defendant? 
Answer:   No. 

(3)  Did  plaintiff,  H.  A.  OUver,  execute  the 
release,  as  alleged  by  the  defendant,  Wilts  Ve- 
neer Company?    Answer:   No. 

The  Jury  assessed  plaintiff's  damages  at 
$6,000. 

Z.  V.  Norman,  of  Plymouth,  and  Small, 
MacLean,  Bragaw  &  Rodman,  of  Washington, 
N.  C,  for  appellant 

Majette  &  Whitley,  of  Elizabeth  City,  for 
appellee. 

PER  CURIAM.  The  plaintiff  was  injured 
while  wiping  oil  off  a  shaft  in  the  veneer 
plant  of  defendant;  the  sleeve  of  his  Jumper 
catching  In  the  cogs,  causing  his  arm  to  be 
drawn  between  the  oogs  and  severely  mash- 
ed.' The  motion  to  nonsuit  was  properly  over- 
ruled; there  being  abundant  evidence  Justify- 
ing his  honor  in  submitting  the  issues  to  the 
Jury. 

[1,2]  niere  are  66  asslgnmaits  of  error; 
39  of  them  being  to  the  evidence,  and  the  re- 
mainder to  the  charge.  We  think  that  there 
is  no  merit  in  the  exceptions  to  the  evidence, 
and  that,  taking  the  charge  as  a  whole,  it  is 
a  fnll,  clear,  and  fair  presentation  of  the  is- 
sues to  the  Jury. 

No  error. 


(W  N.  c.  48) 

HUDNELL  V.  CAST  CAROLINA  LUMBER 

CO.  (No.   I7L) 

(Supreme  Court  of  North  Carolina.    Sept  22, 

1920.) 

1.  Logs  asd  lOMlag  «=:»3(I4)— Deeds  oonvey- 
ing  timber,  with  speoMed  time  for  cutting, 
pass  defeasible  ownership. 

Deeds  conveying  timber,  with  specified  time 
for  cutting,  pass  an  estate  of  ownership,  de- 
feasible as  to  all  timber  not  cut  and  removed 
within  the  time  specified;  and  a  clause  extend- 
ing the  time  for  cutting  on  certain  conditions 
by  the  buyer  is  In  the  nature  of  an  option, 
not  creating  any  interest  when  the  conditions 
are  p^ormed,  and  working  forfeiture  when 
not  strictly  complied  with. 

2.  Logs  and  logging  ^=93 ( 1 1 )— Deed  gave  gran- 
ts five  years  la  whloh  to  eut  timber,  If  neo* 
essary. 

A  deed  conveying  certain  timber  during 
the  term  of  two  years  from  its  date,  or  such 
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time  as  might  be  necessary  for  remoyal^^  not 
exceeding  five  years,  for  a  consideration  of 
$3  per  ^,000  feet  stumpage,  conveyed  right 
to  cut  and  remove  the  timber  for  five  years, 
if  necessary,  as  a  present  interest,  though  it 
was  the  duty  of  the  grantee  to  exercise  or* 
dinary  care  to  cut  the  timber  within  two  yearsi 

3.  Injunction  <S=s> 1 75— Findings  properly  mada 
on  motion  to  dissolve  restraining  order. 

Certain  findings  of  fact,  though  not  binding 
on  the  parties,  if  issues  should  be  submitted -to 
a  jury,  and  not  conclusive  on  the  Supreme 
Court,  were  properly  made  by  the  trial  judge 
on  motion  to  dissolve  a  restraining  order. 

Appeal  from  Superior  Court,  Pamlico  Coun- 
ty;  Connor,  Judge. 

Action  by  W.  0.  Hudnell  against  the  East 
Carolina  Lumber  Company.  From  a  Judg- 
ment dissolving  an  order  restraining  defend- 
ant from  cutting  certain  timber,  plaintilf  ap- 
peals.   AJffirmed. 

On  January  28,  1918,  the  plaintiff  (now 
sole  owner  of  the  timber  in  controversy), 
together  with  R.  L.  M.  Bonner  (tben  owning 
one-half  interest  therein),  conveyed,  by  timber 
deed  or  lease,  certain  timber  of  the  siz^-  of  12 
inches  In  diameter,  18  Inches  from  the  ground 
"when  cut,  now  standing  or  growing,  or 
which  may  be  standing  or  growing,  dur- 
ing the  term  of  two  years  from  the  date  here- 
of, or  such  time  as  may  be  necessary  for  the 
removal  of  said  timber,  not  ezeeding  five 
years,"  on  the  land  described  in  the  deed. 
The  consideration  was  $3  per  1,000  feet  stump- 
age,  and  the  defendant  agreed  to  commence 
cutting  within  90  days  from  January  28,  lpl8, 
or  as  soon  thereafter  as  possible.  Upon  the 
expiration  of  the  two-year  term  specified  in 
the  contract,  the  defendant,  not  having  cut 
and  removed  all  the  timber  from  the  land, 
without  request  for  additional  time  and  with 
no  notice  to  plaintiff  that  additional  time  was 
necessary  or  desired,  continued  to  cut  and  re- 
more  timber  from  said  land,  now  insists 
that  its  term  is  mibstantially  five  yearsi 

The  plaintiff  contended  that  the  deed  pass- 
ed the  right  to  cut  within  two  years,  with  an 
option  to  extend  to  five  years,  ahd  the  defend- 
ant took  the  position  that  by  the  terms  of  the 
deed  It  had  a  full  five-year  t*rm,  instead'  of 
a  two-year  term.  Plaintiff  obtained  a  tem- 
porary order  and  an  order  to  show  cause  on 
May  20,  1920,  and  upon  the  hearing  the  or- 
der was  made  dissolving  the  restraining  or- 
der, and  the  plaintiff  appealed. 

The  aflEldavits  on  file  fully  support  the  find- 
ings of  his  honor  as  follows: 

**That  defendant  commenced  the  cutting  and 
logging  of  said  timber  witlkin  90  days  from 
January  28,  1918,  or  as  soon  thereafter  -as 
was  possibl^e,  and  has  continued  cutting  and 
logging  the  said  timber  since  such  coi^meace- 
ment.  That  owing  to  delays,  caused  by  te^i- 
porary  suspensions  of  operations  for  necessary 
repairs  to  its  mill  and  equipment,  by  it's  in^ 


ability  to  secure  sufficient  and  adequate  labor 
for  carrying  on  said  operations,  and  by  other 
unavoidable  conditions  incident  to  the  cutting 
and  logging  the  said  timber,  the  defendant  was 
unable  to  cut  and  remove  all  said  timber  dur- 
ing the  term  of  two  years  from  January  28, 
1918,  and  additional  time  is  necessary  for  the 
removal  of  the  same.*  That  defendant  did  not 
request  of  plaintiff  additional  time  for  the  re- 
moval of  said  timber,  nor  did  it  notify  plain- 
tiff that  additional  time  was  necessary  prior 
to  January  28,  1920." 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellant. 

Aydlett  &  Simpson,  ckf  BUzabeth  City,  for 
appellee. 

ALcLEN,  J.  [1]  The  authorities  in  this 
state  sustain  the  doctrine,  for  which  the 
plaintiff  contends,  that  deeds  oonveying 
timber,  with  a  time  specified  for  cutting,  pass 
*'an  estate  of  absolute  ownership,  defeasible 
as  to  all  timber  not  cut  and  removed  within 
the  specified  period,"  and  that  a  clause  insert- 
ed in  such  deeds,  extending  the  time  for  cut- 
ting upou  the  performance  of  certain  con- 
ditions by  the  vendee,  "is  in  the  nature  of 
an  option,  and  it  is  held  by  the  great  weight 
of  authority  that  contracts  of  this  character 
do  not  of  themselves  create  any  interest  when 
the  conditions  are  performed,  and  the  work- 
ing a  forfeiture  when  not  strictly  com- 
plied witii." 

[2]  We  do  not  think,  however,  these  princi- 
ples have  any  application  to  the  deed  now 
before  us.  No  condition  is  imposed  on  the 
vendee,  nor  Is  it  required  to  pay  money  or 
do  any  other  act  before  exercising  the  right 
to  cut  within  five  years  from  the  date  of 
the  deed,  and  the  right  to  do  so  is  granted 
as  a  present  interest  by  the  deed.  The  two 
terms  of  two  and  five  years  are  mentioned  in 
the  deed,  because  the  plaintiff  was  anxious 
to  have  the  timber  cut  as  soon  as  practicable, 
and  the  defendant  thought  it  might  require 
five  years,  and  the  consideration  for  the  long- 
er term  was  not  something  to  be  done  there- 
after by  the  purchaser,  but  the  price  agreed 
to  be  paid  for  the  timber. 

.  Undoubtedly  it  was  the  duty  of  the  defend- 
ant to  exercise  ordinary  care  to  cut  the  tim- 
ber within  two  years,  because  the  longer  pe- 
riod is  given  only  in  the  event  that  it  may 
be  necessary;  but  his  honor  finds,  and  we 
approve  the  finding,  that  the  defendant  com- 
menced cutting  as  soon  as  possible  and  pros- 
ecuted the  work  diligently,  and  that  "the 
defendant  was  unable  to  cut  and  remove  all 
said  timber  during  the  term  of  two  years 
from  January  28,  1918,  and  additional  time 
is  necessary  for  the  removal  of  the  same.** 

[3]  These  findings,  while  not  binding  on 
the  parties,  if  Issues  should  be  submitted  to 
a  Jury,  and  are  not  conclusive  on  us,  were 
properly  made  by  the  Judge  on  a  motion  to 
dissolve  a  restraining  order.    Taylor  v.  Mun- 
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ger,  169  N.  C.  728,  86  S.  E.  626,  and  Ricks  v. 
McPherson,  178  N.  C.  164,  100  S.  E.  330,  fur- 
nish illustrations  of  cases  where  the  right  to 
cut  during  the  longer  period  mentioned  in 
a  deed  passed  by  the  deed,  and  was  self-exe« 
cuting  without  action  on  the  part  of  the  pur- 
chaser. In  the  deed  before  us  the  purchaser 
is  not  required  to  pay  anything,  or  to  give 
notice  or  do  any  other  act  before  exercising 
the  right  to  cut  during  the  full  period. 

We  are  of  opinion,  therefore,'  the  de- 
fendant had  the  right  to  continue  cutting 
after  the  first  period  of  two  years  expired, 
and  that  the  restraining  order  was  proper- 
ly dissolved. 

Affirmed. 


(180  N.  c.  ai) 

MIDG£TT  V.  BRANNINQ  MFQ.  CQ. 

(No.   12.) 

(Supreme  Court  of  North  Carolina.    Sept  15, 

1920.) 

1.  Trial  ^:s>l43— No  nonsuit  on  oonlllctfng  evi- 
dence. 

The  evidence  being  conflicting  on  the  issue 
of  negligence,  motion  for  nonsuit  is  properly 
refused. 

2.  Master  and  servant  ^s»  180 (4) —Fellow  serv- 
ant  act  held  Inapplicable  to  operation  of  skid- 
der  by  others  than  logging  train  orew. 

Revisal  1905,  |  2646,  abrogating,  as  to  rail- 
roads, the  defense  of  negligence  of  a  fellow 
servant,  while  applying  to  logging  roads,  does 
not  extend  to  operation  of  the  sludder  by  others 
than  the, train  crew,  if  used  solely  t9  draw  logs 
out  of  the  woods  to  be  loaded  on  the  cars. 

3.  Master  and  servant  ^=»20l (I )— Concurrent 
negligence  of  master  and  oosarvant  actiona- 
ble. 

Even  where  the  feUow  servant  act  does 
not  apply,  a  servant  can  recover  of  the  mastev 
for  his  injury  through  the  concurrent  negligence 
of  master  and  fellow  servant. 

.  * 

Appeal  from  Superior  Court,  l^rrell  Coun- 
ty; Lyon,  Judge. 

Action  by  Cornelius  Midgett  against  the 
Branning  Manufacturing  Company.  Judgt 
ment  for  plaintiff,  and  defendant  appeals. 
No  error.  • 

This  is  an  action  for  personal  injuries. 
The  defendant,  a  logging  railroad,  was  op- 
erating a  steanii  siddder  for  pulling  the  logs 
from  the  woods  to  be  loaded  on  its  cars;  it 
being  what  lumtbermen  call  a  ''rigged  skid- 
der."  The  plaintiCC's  duty  was  to  carry  the 
bull  rope,  attax:hed  to  the  said  machine,  out 
in  the  woods  and  fasten  it  to  the  logs  to  be 
pulled,  and  also  to  place  the  ropes  around  the 
logs  when  they  were  lifted  and  loaded  on  the 
cars.  The  plaintiff  was  the  only  one  who  had 
authority  to  signal  the  sl£:idder  to  start  pull- 
ing a  log.    When  the  rope  had  been  attached 


by  him,  he  would  back  oft  a  few  feet  and  give 
the  signal,  'whereupon  the  engineer  would 
give  two  sshort  blasts  of  the  whistle  as  a  sig- 
nal for  the  men  to  get  out  of  the  way,  when 
he  would  begin  to  pull.  When  the  engineer 
gave  the  signal,  the  plaintiff  would  run  fur- 
ther back  into  the  woods. 

On  this  occasion  the  log  had  fallen  in  Such 
ft  mahner  that  it  lay  parallel  to  the  railroad 
track  and  was  wedged  between  stumps.  The 
plaintiff  reported  this  to  the  foreman  in 
charge,  who  went  where  the  log  was  lying, 
in  company  With  the  plaintiff  and  other  em- 
ployes, and  ordered  them  to  saw  the  log  in 
two,  and  said  that  he  would  then  break  it 
with  the  skidder.  In  sawing  the  log  in  two, 
it  (Settled  down  and  pinched  the  saw,  and  un- 
der the  direction  of  the  foreman  the  plaintiff 
placed  the  bull  rope  on  the  top  of  the  log, 
while  other  entploy6s  drove  wedges  into  the 
log  to  release  the  saw.  While  the  plaintiff 
was  standing  by  to  give  the  signal  when  ready, 
the  skidder  suddenly  started  up,  without 
warning,  snatching  the  log  with  such  a  force 
that  it  swung  around  several  feet,  to  where 
the  plaintiff  was  standing,  knocking  him 
down,  breaking  his;  leg,  and  otherwise  injur- 
ing him. 

The  jury  found  that  the  plaintiff  was  injur- 
ed by  the  negligence  of  the  defendant,  and 
that  the  plaintiff  was  not  guilty  of  contribu- 
tory negligence,  and  assessed  the  damages  at 
$500.  The  defendant  appealed  from  the  judg- 
ment 

T.  H.  Woodley,  of  Columbia,  and  Meekins 
&  McMullan,  of  Elizabeth  City,  for  appellant. 

Majette  &  Whitlety,  of  Columbia,  for  appel- 
lee. 

CLARK,  C.  J.  [1]  The  evidence  for  plain- 
tiff was  that  the  skidder  started  up  without 
any  warning.  The  evidence  for  the  defend- 
ant was  that  the  skidder  started  up  without 
orders  from  the  foreman  and  upon  the  signal 
fronf  another  employ^,  wh(>  got  notice  from 
still  another  employ^,  who  received  notice 
from  the  plaintiff.  Oh  this  confli(^t  of  evi- 
deiice  the  motion  for  nonsuit  was  prope^rly 
refused. 

The  defendant  further  insists  that  this  in- 
jury was  an  accident,  and,  if  not,  that  it  waa 
caused  by  the  negligence  of  a  fellow  servant, 
for  which  the  defendant  is  not  responsible. 
The-  plaintiff  was  obeying  the  orders  of  his 
superior,  the  foreman  and  the  vice  principal 
of  the  company,  who  was  present  at  the  time 
and  directing  the  work. 

{2]  It  is  true  that  the  fellow  servant  act 
(ReV.  {  i2646)  applies  to  the  <^eratlon  of  log- 
ging roads.  Liles  v.  Lumber  Ck>.,  142  N.  C. 
49,  64>  8.  B.  795;  Blssell  ▼.  Lmnber  Co.,  152 
N.  C.  123,  67  S.  B.  259;  Bloxham  v.  Timber 
Corp.,  172  N.  C.  87,  89  S.  B.  1018.  This  does 
not  extend  to  the  operation  of  the  skidder  by 
othe^  than  the  train  crew,  and  if  used  solely 
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for  fhe  pmpose  for  drawing  logs  ont  of 
woods  to  be  loaded  upon  the  cars.  Twlddy 
V.  Luitfber  CJo.,  154  N.  O.  237,  70  S.  B.  282, 
47  U  R.  A«  (N,  S.)  135.  In  Jackson  v.  Lunrt)er 
Co.,  158  N.  C.  317,  74  g.  B.  350,  It  was  con- 
tended that  the  operation  of  the  skidder  to 
draw  the  log  ont  of  the  woods  was  not  a;  part 
of  the  operation  of  the  railroad  company, 
but  that  the  use  of  the  loading  machine  to 
lift  them  on  the  cars  was. 

[3]  In  this  case  the  plaintiff  was  injured 
by  the  negligence  of  the  skidder,  as  the  Jury 
found;  but,  if  the  fellow  servant  act  does 
not  apply,  the  defendant  was  liable  for  neg- 
ligence of  its  vice  principal,  who  was  di« 
recting  the  work,  and  under  whose  orders  the 
plaintiff  was  acting.  *'In  such  a  case,  the 
negligence  is  imputed  to  the  principal,  and  a 
prayer  tor  instruction  was  properly  refused 
to  the  effect  that,  if  the  plaintiff  was  injured, 
imder  such  circumstances,  by  the  misconduct 
of  a  coemploy^,  he  could  not  recover;*'  for,  if 
the  negligence  of  the  employer  and  a  fellow 
servant  concurs  in  producing  the  injury,,  the 
injured  employ^  can  recover  front  either,  if 
he  himself  is  free  from  blame.  Wade  v^  Con- 
tracting Co.,  149  N.  C.  180,  62  8.  £.  919,  dUng 
12  A.  &  EI  (2d  Ed.)  906 ;  Beck  T.  Tanning  Co., 
179  N.  C.  126, 101  8.  B.  498. 

No  error. 


(180  N.  C.  80) 

In  re  BAILEY'S  WILL.    (No.  57.) 

\  Supreme  Court  of  North  CSarolina.'  Sept  15, 

1920.) 

1.  Wills  ^8»37l-'Wher0  no  asalgsmeiits  aatf 
brief  are  filed,  Judgment  will  be  affirmed. 

Where  no  assisnments  of  error  were  tied 
by  caveator  to  a  wiU,  as  required  by  Supreme 
Court  Eule«  No.  19  (2)  and  21  (81  8.  E.  z), 
and  no  brief  was  filed  for  her,  as  required  by 
rule  84,  motion  by  the  other  party  to  afflrm 
Judgment  as  to  her  will  be  allowed. 

2.  Wills  <8s>297( I)— Declarations  of  testatrix 
oompotont  to  rebut  evidence  of  proponent. 

On  contest  of  a  will,  declarations  to  a  wit- 
ness by  the  alleged  testatrix  tha;t  the  paper 
writing  presented  as  her  will  was  a  forgery,  and 
she  had  never  signed  it,  it  purporting  to  have 
been  ezecoted  by  making  her  mark,  were  com- 
petent to  rebut  the  evidence  offered  by  pro- 
ponent in  support  of  the  wiJL 

3.  Wllio  ^iP»370^-A8tlonmoat  to  ovidonoo  oan* 
not  bo  siiotainod,  wboro  lature  not  dltolooad 
by  rooord. 

On  contest  of  a  will,  aasignment  of  error 
that  the  court  allowed  the  caveator  to  introduce 
as  evidence  certain  letters  of  testatrix  can- 
not be  sustained,  where  the  record  does  not  dis- 
close the  contents  of  the  letters. 


4.  Now  trial  «=>  10— Court  may  roluso,.  after 
verdict,  thongb  all  parties  oonsont. 

Though  the  parties  have  a  right  before 
trial  to  settle  their  differences  by  agreement 
and  compromise,  after  return  of  verdict  the 


court  in  its  discretion  may  refuse  to  try  the 
case  over  again,  though  the  parties  all  consent 
to  new  trial. 

Appeal  from  Superior  Court,  Nash  Coon- 
ty;  Daniels,  Judge. 

Proceeding  by  William  Bailey  for  probate 
of  the  last  will  and  testament  of  Ellen  Bailey, 
dated  March  26,  1914,  wherein  Cora  Wilson 
filed  caveat,  also,  offering  a  paper  writing, 
purporting  to  be  the  last  will  and  testa- 
ment of  decedent,  dated  March  10,  1915, 
to  which  proponent  filed  caveat;  the  other 
heirs  at  law  being  made  parties.  From  a 
Judgment  denying  probate  to  both  alleged 
wills,  both  parties  appeaL    No  error. 

By  consent,  the  following  issues  were  Joint- 
ly submitted: 

(1)  Is  the  paper  writing  blearing  the  date 
March  26, 1914,  offered  by  the  propounder,  Wil- 
liam Bailey,  the  last  wiU  and  testament  of 
EUen  Bailey? 

(2)  Is  the  paper  writing  bearing  the  date  of 
May  10^  1915,  propounded  by  Cora  Wilson,  the 
last  will  and  testament  of  Men  Bailey  7 

The  Jury  responded  to  eadi  of  these  Issues, 
^0."    Judgment  accordingly. 

* 

Thome  A  Thome  and  F.  S.  Spruill,  all  of 
Bocky  Mount,  for  proponent. 

Finch  &  Vaughan,  of  Nashville,  and  J.  S, 
Manning,  of  Raleigh,  for  heirs  at  law. 

CLABK,  C.  J.  [1]  There  were  no  assign- 
ments of  error  filed  by  Cora  Wilson,  as  re- 
quired by  rules  19  (2)  and  21,  174  N.  C.  832, 
888,  SI  S.  £.  z.  Lee  v.  Balrd,  146  N.  C.  361, 
59  S.  B.  876,  and  numerous  cases  since.  Also 
there  was  no  brief  filed  for  her,  as  required 
by  rule  84,  and  the  motion  by  app^ee  to 
affirm  the  Judgment  as  to  her  is  allowed. 

[2]  In  the  appeal  of  WUliam  Bail^,  the 
first  assignment  of  error  is  the  admission  of 
the  declarations  to  the  witness  Woodruff  by 
Ellen  Bailey  that  the  paper  writing  of  March 
26,  1914,  was  a  forgery  and  she  had  never 
signed  the  same.  It  purported  to  be  executed 
by  making  her  mark,  and  this  declaration 
was  competent  to  rebut  the  evidence  offered 
by  William  Bailey  in  its  support  In  re  Well- 
bom,  166  N.  C.  641,  81  ».  EI  1023;  In  re  Shel- 
ton,  143  N.  C.  220,  65  S.  E.  700,  10  Ann.  Cas. 
631 ;  Reel's  E^'rs  ▼•  Beel,  8  N.  a  248,  9  Am. 
Dec.  632. 

[3]  The  second  assignm^t  of  error,  that 
the  court  allowed  Cora  Wilson  to  introduce 
as  evidence  sundry  letters  of  Bllen  Bailey, 
cannot  be  sustained,  for  the  record  does  not 
disclose  the  contents  of  the  letters. 

The  third  assignment  of  error,  to  the 
charge  that,  if  the  Jury  find  that  both  paper 
writings  were  legally  and  properly  executed 
by  £Ulen  Bailey,  the  paper  writing  propound- 
ed by  Cora  Wilson  was  the  last  will  and  tes- 
tament of  £^len  Bailey,  because  it  was  of 
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later  date  than  that  prcypoonded  by  WiUlaiu 
Bailey,  has  no  foundation,  because  the  Jury 
found  that  both  were  forgeries. 

[4]  The  fourth  assignment  of  error,  that 
the  court  refused  to  set  aside  the  verdict 
when  requested  to  do  so  by  all  parties  at  that 
time,  cannot  be  sustained.  In  Kenney  v. 
Kailroad.  165  N.  C.  104,  80  S.  B.  1078,  the 
court  held  that  the  parties  have  a  right  be- 
fore trial  to  settle  their  differences  by  agree- 
ment and  compromise,  but  after  the  return  of 
the  verdict  the  court  in  its  discretion  may  re- 
fuse to  try  the  case  over  again,  although  the 
parties  consent  for  a  new  trial,  for  courts  of 
justice  cannot  be  turned  into  moot  courts. 

No  error. 


(180  N.  C.   37) 

HA88ELL  V.  DANIELS  et  al.    (No.  9.) 

(Supreme  Court  of  North  Carolina.    Sept.  15, 

1920.) 

1.  Appeal  and  error  ^=:» 1 099(8)— Former  dooi- 
tion  overruling  nonsuit  not  eoneluslve  at  to 
negllgenoo  under  oonflloting  evidence. 

The  decision  on  a  former  appeal,  overruling 
the  graating  of  a  nonsuit,  in  which  the  court 
stated  that  the  evidence  showed  master's  fail- 
ure to  furnish  a  safe  placre  for  work,  is  not 
conclusive,  that  motion  to  direct  verdict  for 
plaintiff  at  subsequent  trial  should  have  been 
granted,  where  defendant  introduced  evidence 
contradicting  plaintiflf  s  testimony  that  he  was 
required  to  work  in  the  place  suted. 

2.  Evideneo  «=:»5I4(I)— Tostlmony  by  oxperi- 
enoed  machinist  that  maohlno  could  have  boon 
oiled  from  safe  place  hold  competent 

In  an  action  for  injuries  to  an  employ^ 
while  oiling  a  machine,  testimony  by  an  ex- 
perienced machinist,  familiar  with  the  partic- 
ular kind  of  machine,  that  it  could  be  oUed  by 
a  man  of  plaintifiTs  height  standing  on  a  box, 
which  the  evidence  showed  was  furnished,  and 
that  the  witness  had  oiled  it  while  standing  on 
the  floor,  is  competent  as  expert  opinion. 

Appeal  from  Superior  Court,  Dare  County; 
O.  C.  Lyon,  Judge. 

A<rtion  by  A.  C.  Hassell  against  E.  B.  Dan- 
iels and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

The  action  is  by  an  employ^  to  recover 
damages  of  defendants,  his  employers,  for  al- 
leged negligence  on  their  part  in  not  provid- 
ing him  with  a  safe  place  to  do  his  work. 
There  was  denial  of  liability,  ideas  of  con- 
tributory negligence,  and  assumption  of  risk. 
On  issues  submitted,  the  jury  rendered  ver- 
dict for  defendant,  to  this  effect:  That  plain- 
tiff was  not  injured  by  defendant's  negli- 
gence, as  alleged  in  the  complaint,  and  mak- 
ing no  response  to  the  other  issues.  Judg- 
ment on  the  verdict  for  defendants,  and  plain- 
tiff excepted  and  appealed. 


Ehringhans  &.  Small,  of  Elizabeth  City,  for 
appellant. 

Aydlett  &  Simpson  and  Meeklns  &  McMul- 
lln,  all  of  EUizabeth  City,  for  appellees. 

HOKE,  J.  This  cause  was  before  us  #n  a 
former  appeal  by  plaintiff  from  a  Judgmoit 
sustaining  defendant's  motion  for  nonsuit, 
and  it  was  held  that  such  Judgment  was  er« 
roneous,  and  "that  the  same  be  set  aside,  in 
order  that  the  matters  in  controversy  be  sub- 
mitted to  the  Jury."  See  Hassell  v.  Daniels, 
176  N.  C.  99,  97  S.  B.  148.  Accordingly,  <m 
the  present  hearing,  the  issues  arising  on  the 
pleadings  were  submitted,  the  Jury  have  ren- 
dered a  verdict  against  the  plaintiff  on  the 
principal  issue,  as  to  defendant's  negligence, 
and  we  find  nothing  in  the  record  that  Justi- 
fies the  court  in  disturbing  the  results  of  the 
trial. 

[11  It  is  urged  for  error,  chiefly,  that  on 
the  evidence,  if  believed,  the  Jury  should  have 
been  directed  to  find  thia  first  issue  against 
the  defendant,  and  that  the  court  in  effect  so 
held  on  the  former  appeal.  It  is  true  that  in 
delivering  that  opinion  the  court  said: 

'The  plaintiff  was  injured  while  perforndng 
a  duty  for  the  defendants  under  orders  from 
his  superior,  and  he  was  required  to  stand 
above  tiie  floor,  on  a  ledge  about  three  inches 
wide,  made  slippery  by  the  dripping  oil,  and  to 
lean  forward,  with  an  aU.  can  in  one  hand  and 
a  funnel  in  the  other,  both  necessary  imple- 
ments in  the  performance  of  liis  duty,  and  pour 
oil  in  cups  between  a  piston  arm  and  drive- 
wheel,  each  making  70  revolutions  a  minute, 
and  when  he  necessarily  came  within  three 
or  four  inches  of  the  moving  machinery,  and 
this  cannot  be  hold  to  be  a  safe  place  to  work, 
as  matter  of  law.** 

In  that  utterance,  however,  the. court  was 
only  following  our  uniform  rulings  that — 

"On  a  Judgment  sustaining  defendant's  motion 
for  nonsuit,  it  is  proper  and  permissible  to 
consider  only  the  evidence  which  makes  in  fa- 
vor of  plaintiff's  recovery,  interpreted  in  the 
light  most  favorable  to  him.** ' 

While  there  is  evidence  of  plaintiff  in  the 
present  trial,  tending  to  establish  the  facts 
suggested  in  this  excerpt  from  the  court's 
opinion,  there  is  also  testimony  coming  from 
defendant,  and  tendii^g  to  show  tlial^— 

"It  was  not  necessary  for  plaintiff  to  have 
taken  a  position  on  this  ledge,  three  to  four 
inches  wide,  but  that  he  could  have  well  per- 
formed the  instant  duty  of  pouring  the  oil  in 
the  cups  when  standing  on  the  floor  of  the 
room,  and  so  escaped  the  dangers  that  threat- 
ened, and  of  wldch  he  complains,  and,  further- 
more, that  there  was  a  box  there  and  avail- 
able, eight  inches  high,  affordfaig  a  method  of 
oiling  machine  in  comparative  safety." 

These  opposing  aapects  of  the.  testimony, 
relevant  to  the  issue  and  pertinent  \o  the  only 
source  of  negligence  diarged  against  defend- 
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ant,  wire  submitted  to  the  Jury  tinder  proper 
Instructions,  and,  as  stated,  they  have  by 
their  verdict  exonerated  th^  defendant  from 
Uabllity. 

[21  It  was  further  insisted  that  his  honor 
made  an  erroneous  Ruling  in  permitting  the 
witness  William  Harnley  to  testify  over  plain- 
tiff's objection  that  a  man  five  feet  eight  inch- 
es high  could  very  handily  stand  on  a  box 
eight  inches  high  and  oil  the  cups  of  the  ma- 
chine (five  feet  eight  inches  being  the  assum- 
ed height  of  plaintiff,  and  eight  inches  being 
the  height  of  the  box,  there  and  available 
for  the  purpose).  He  further  said  that  he 
had  oiled  the  machine  standing  on  the  floor, 
and  he  was  six  feet  tall.  This  witness  was 
shown  to  be  an  experienced  and  trained  ma- 
chinist, familiar  with  this  type  and  kind  of 
machine,  both  as  to  its  operation  and  upkeep, 
and  had  made  personal  observation  of  the 
conditions  at  this  plant  and  the  very  machine 
in  question. 

While  to  some  extent  in  the  form  of  an 
opinion,'  this  testimony  is  really  the  state- 
ment of  a  fact;  but,  whether  the  one  or  the 
other,  the  witness  having  personal  observa- 
tion of  conditions,  and  being  qualified  by  op- 
portunity, training,  and  experience  to  give  an 
opinion  that  would  aid  the  Jury  to  a  correct 
conclusion  on  the  subject,  the  testimony  was 
in  our  opinion  property  received.  Caton  v. 
Toler,  160  N.  0.  104.  75  S.  E  929 ;  Murdock 
V.  Railroad,  159  N.  C.  131,  74  S.  E.  887;  Tire 
Setter  Co.  v.  Whltehurst,  148  N.  C.  446.  62 
S.  B.  523 ;  Britt  v.  HaUroad,  148  N.  C.  37.  61 
S.  E.  601 ;  1  Elliott  on  Ev.  |  675;  McKelvey 
on  Ev.  pp.  230,  231. 

On  careful  examination,  we  find  no  error, 
which  gives  the  plaintiff  just  ground  for  ex- 
ception, and  the  Judgment  for  defendant  is 
affirmed. 

No  error. 


V 


(180  N.   C.  4^ 
THOMPSON  V.  AMERICAN   RY,  EXPRESS 

CO.     (No.  23.) 

(Supreme  Court  of  North  Carolina.    Sept.  15, 

1920.) 


Carrlor*  4ss»l05(2)— Finding  of  notiot  of  pres- 
ent need>  autliorlzlng  spoolal  damages  for  do* 
lay,  bold  warranted. 

That  tobacco  fluesi  shipped  uncovered,  and 
used  only  for  tobacco  ipuring,  were  shipped  in 
a  locality  where  tobacco  is  generally  grown,  and 
in  the  midst  of  the  curing  season,  warrants 
finding  of.  x^^tice  to  carrier  of  their  purpose  and 
immediate  need,  so  as  to  authorize  recovery  of 
.special  damages  from  .spoiling  of  tobacco  for 
delay  Mi  transpo^tipn  and  delivery. 

Appeal    from    Superior    Court,    Beaufort 
County;  Cranmer,  Judge. 

Action .  by  L.   T.   Thompson    against   t^e 
American  Railway  Express  Company.    Judg- 


ment for  plaintiff,  and   def^dant  appeals. 
No  error. 

The  action  is  to  recover  damages  for 
breach  of  contract  of  shipment,  in  failing  to 
deliver  promptly  some  flues  for  curing  tobac- 
co and  there  was  evidence  on  the  part  of 
plaintiff  tending  to  show:  That  he  was  a 
farmer  and  engaged  in  raising  and  curing 
tobacco  near  Amora,  N.  C.  That  having  two 
bams  filled  and  ready  for  curing,  and  going 
over  the  fines  Just  before  firing,  he  ascertain- 
ed that  some  of  them  were  defective,  and  im- 
mediately, on  July  15,  1918,  telephoned  to  a 
dealer  in  Washington,  N.  C,  the  only  place 
they  could  be  readily  procured,  ordering  the 
necessary  flues  for  shipment,  and  they  were 
delivered  for  shipment  to  defendant,  an  ex- 
press company  uncovered,  so  that  the  nature 
and  purpose  of  the  goods  were  in  clear  evi- 
dence, and  a  receipt  taken,  datM  Tuesday, 
July  16.  That  Aurora  was  28  miles  distant 
by  railroad  from  Washington.  That  defend- 
ant was  a  common  carrier  by  express,  and  the 
regular  daily  trains  available  left'  Washing- 
ton at  4:10  p.  m.,  arriving  at  Aurora  at  6  p. 
m.  That,  not  receiving  the  flues  on  Tuesday, 
as  he  had  a  right  to  expect,  on  Wednesday 
he  telephoned  to  defendant  at  Washington* 
stating  the  contents  of  recent,  and  making 
inquiry  for  the  goods.  They  again  fiailed  to 
arrive,  and,  on  Thursday,  plaintiff  went  to 
Washington  by  automobile  and  made  inquiry 
in  person,  showing  the  receipt.  The  agent 
looked  at  the  receipt,  saying  they  were  billed 
for  shipment  on  Tuesday.  They,  however, 
made  further  search  and  p!roduced  floes,  say- 
ing they  had  been  found  near  Hackney's  to- 
bacco factory,  in  a  ditch  (this  a  point  on  the 
route).  They  then  reshli^ped  the  flues,  and 
plaintiff  received  them  at  Aurora  Thursday 
night,  etc.  By  reason  of  the  delay  one  of 
the  bams  of  tobacco  was  badly  damaged,  to 
the  extent  of  $400  or  $500.  That  it  was  the 
tobacco-curing  season.  "That  this  was  plain- 
tiff's third  curing  of  that  year,  and  that  it 
was  a  tobacco-raising  section,  and  curing  was 
generally  going  cm  at  the  time,'*  etc.  That 
flues  of  this  kind  were  only  used  for  the  pur- 
pose of  curing  tobacco,  and,  as  stated,  were 
shipped  uncovered  in  any  way,  so  that  then 
the  kind  of  goods  was  readily  observable. 

The  cause  was  submitted  to  the  jury,  who 
rendered  a  verdict  for  plaintiff,  assessing  his 
damages  at  $200,  the  amount  demanded. 
Judgment  dn  the  verdict  for  plaintiff.  De- 
fendant excepted  and  appealed,  assigning  for 
error  chiefly  that  the  court,  in  its  ruling  and 
charge,  permitted  an  award  of  compensatory 
damages  in  reference  to  the  special  circum> 
stances  attendant  on  the  order  and  the  delay 
in  shipment. 

Small,  MacLean,  Bragaw  &  Bodnran,  of 
Washington,  N.  C,  for  appellant 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellee. 
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HOKE,  J.  In  this  case  the  negligence  of 
the  defendant  and  consequent  injury  are  ad- 
mitted, or  clearly  established,  and  the  single 
question  presented  is  -whether,  on  the  record, 
there  was  sufficient  eyidenoe  of  knowledge  or 
notice  of  "special  circumstances"  to  permit 
that  the  Jury  should  consider  such  circum- 
stances in  determining  the  amount  of  dam- 
ages. 

Speaking  to  the  general  principle  appli- 
cable, in  Furniture  Ck).  v.  Eizpress,  148  N.  C. 
at  page  90,  62  S.  E.  146.  30  L.  B.  A.  (N.  S.) 
483,  128  Am.  St.  Rep.  588,  the  court  said: 

*' Where  the  goods  shipped  have  a  market 
value,  and  there  is  nothing  to  indicate  the  spe- 
cific purpose  for  which  they  were  ordered,  these 
damages  are  usually  the  difference,  in  the  mar- 
ket value  of  the  goods  at  the  time  fixed  for  de- 
livery and  that  when  they  were  in  fact  deliv- 
ered. We  have  so  held  in  the  case  of  Davidson 
Development  Co.  v.  Railroad,  147  N.  C.  5U3, 
and  Lee  v.  Railroad,  136  N.  C.  533,  is  to  the 
same  effect.  When,  however,  the  goods  are 
ordered  for  a  special  purpose,  or  for  present 
use  in  a  given  way,  and  these  facts  are  known 
to  the  carrier,,  he  is  responsible  for  the  dam- 
ages fairly  attributable  to  the  delay  and  in  ref- 
erence to  the  purpose  or  the  use  indicated. 
And  it  is  not  necessary  always  that  those  facts 
should  be  mentioned  in  the  negotiations,  or  in 
express  terms  made  a  part  of  the  contract; 
but  when  they  are  known  to  the  carrier  under 
such  circumstances,  or  they  are  of  such  char- 
acter that  the  parties  may  be  fairly  supposed 
to  have  them  in  contemplation  in  making  the 
contract,  such  special  facts  become  relevant  in 
determining  the  question  of  damages.  Moore 
on  Carriers,  p.  425;  Hutchinson  on  Carriers, 
i  1367." 

Applying  the  principle  In  a  former  case  of 
Neal  V.  Hardware  Co.,  122  N.  C.  104,  29  S.  B. 
96,  65  Am.  St.  Rep.  697,  a  recovery  of  special 
damages  was  sustained  for  negligent  delay  in 
the  failure  to  supply  and  ship  prompUy  flues 
for  curing  tobacco,  ordered  of  a  manufac- 
turing company  through  a  local  agent;  the 
court  holding,  among  other  pertinent  rulings, 
that  the— 

''manufacturer  who  makes,  and  the  agent  who 
sells,  flues  for  curing  tobacco,  in  localities 
where  tobacco  is  cultivated,  must  be  presumed 
to  know  the  proper  season  for  cutting  and  cur- 
ing tobacco,  and  that,  if  it  is  not  cured  in  apt 
time,  serious  loss  will  result" 

These  cases  are  in  full  support  of  his  hon- 
or's charge,  submitting  the  evidence  of  special 
circumstances  and  the  notice  thereof  to  the 
consideration  of  the  Jury ;  U  appearing  that 
these  flues,  used  only  for  curing  tobacco, 
were  delivered  to  defendant  company  for 
shipment  In  a  locality  where  tobacco  was  gen* 
erally  grown  and  in  the  midst  of  the  curing 
season,  and,  as  said  by  Chief  Justice  Fair- 
doth,  in  the  Neal  Case: 

**In  localities  where  tobacco  is  cultivated," 
it  must  be  common  knowledge  that,  **if  it  is  not . 


cut  and  cured  in  apt  time,  serious  loss  is  the 
necessary  consequence." 

And  Rawls  v.  Railroad,  173  N.  C.  tf ,  91  S. 
E.  367.  Peanut  Co.  v.  Railroad,  155  N.  C.  148, 
71  S.  E.  71,  Lumber  Co.  v.  RaUroad,  151  N.  C. 
23,  65  S.  E.  460,  and  TilUnghast  v.  Cotton 
Mills,  143  N.  C.  268,  55  S.  E.  621,  are  all  deci- 
sions in  approval  of  the  general  principle. 

We  find  no  error  in  the  record,  and  the 
Judgment  for  plaintiff  Is  affirmed. 

No  error. 


(180  N.   C.  26) 

CARSTARPHEN  v.  TOWN  OF  PLYMOUTH 

et  al.     (No.  63.) 

• 

(Supreme  Court  of  North  Carolina,    Sept.  15, 

1920.) 

Municipal  corporations  <@=»225(3)  —  Sale  of 
property  occupied  for  town  purposes  enjoined, 
because  of  noncompiianoe  with  statute. 

Where  land  conveyed  to  the  trustees  of 
the  town  of  Plymouth  in  1790  was  occupied 
by  the  only  building  owned  and  used  by  the 
town,  containing  the  offices  of  the  mayor  and 
chief  of  police,  the  town  lockup,  the  dty  mar- 
ket, and  the  city  hall,  the  attempted  sale  of  the 
property  by  the  mayor  and  lx>ard  of  councilmen, 
without  the  30  days'  public  notice  required  by 
Revisal  1905,  |  2978,  and  in  the  absence  of  any 
special  act  authorizing  the  sale,  or  any  approv- 
al by  a  majority  of  the  qualified  voters,  under 
Revisal  1908,  8  2916,  subd.  6,  would  be  perma- 
nently enjoined. 

Appeal  from.  Superior  Court,  Washington 
County;  Cranmer,  Judge. 

Action  for  injunction  by  E.  D.  Car^tarphen 
against  the  Town  of  Plymouth,  its  Mayor  and 
Councilmen,  and  another*  Restraining  order 
previously  granted  made  permanent,  and  de- 
fendants appeal.    Affirmed. 

Ward  &  Grimes,  of  Washington,  N.  C, 
and  Zeh  Vance  Norman  and  Van  B.  Martin, 
both  of  Plymouth,  for  appellants. 

Majette  &  Whitley,  of  Columbia,  for  appel- 
lee. 

CLARK,  C.  J.  This  la  an  action  by  the 
plaintiff,  a  citizen  and  taxpayer  of  Plymouth, 
against  the  mayor  and  councilmen,  to  re- 
strain the  sale  by  them  of  a  brick  building 
owned  by  the  town,  in  which  Is  located  the 
office  of  the  mayor,  the  office  of  the  chief  of 
police,  the  town  lodiup,  the  city  market,  and 
the  city  hall.  This  building  is  located  upon 
land  conveyed  by  AHhur  Rhodes  and  wife  to 
the  trustees  of  the  town  of  Plymouth  in  1790. 
Said  building  is  the  only  building  owned  or 
used  by  the  town  for  the  above  purposes. 

On  January  21, 1920,  the  mayor  and  board 
of  councilmen  passed  a  resolution  looking  to 
the  sale  of  the  said  property,  and  the  fol- 
lowing night,  at  a  public  meeting,  attended 
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bj  75  dtizens  of  Plymouth  and  others,  bids 
were  received;  the  last  and  highest  bid  be- 
ing $13,251,  by  S.  A.  Ward,  who  is  also  a  par- 
ty defendant  herein.  Before  the  sale  was 
consummated,  a  restraining  order  in  this  case 
was  issued  by  Lyon,  J. 

Said  sale  or  attempted  sale  was  not  made 
after  30  days'  public  notice,  as  required  by 
Bev.  t  2978.  The  court  finds  the  above  facts 
and  held  that  the  mayor  and  coundlmen  were 
without  authority  to  sell  the  said  property, 
and  decreed  that  the  restraining  order  there- 
tofore granted  should  be  made  permanent. 

This  judgment  is  in  accordance  with  South- 
port  V.  Stanly,  125  N.  C.  464.  34  S.  E.  641. 
There  is  no  special  act  authorizing  the  sale. 
There  was  no  approval  by  a  majority  of  the 
qualified  voters  of  the  said  town,  under  Bev. 
1908,  t  2916,  subd.  6. 

Aflirmed. 


(180  N.  C.  21) 

HARRISON  V.  DAW  ot  ox.    (No.  19.) 

(Supreme  Court  of  North  Carolina.    Sept  10, 

1920.) 

Mortgaget  «=»37&— Property  oan  be  resold  nn- 
iler  power  after  first  sale  Is  declared  Invalid. 

Where  mortgaged  property  had  been  sold 
under  the  power  of  sale  contained  in  the  mort- 
gage, but  the  sale  was  declared  void  because 
the  purchaser  was  acting  for  the  mortgagee, 
the  mortgagee  can  again  sell  the  property  under 
the  power  without  an  order  of  the  court. 

Appeal  from  Superior  Court,  Beaufort 
County;  E.  H.  Cranmer,  judge. 

Action  by  Martha  W.  Harrison  against  C. 
M.  Daw  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.    No  error. 

This  is  an  action  to  recover  possession  of 
a  certain  tract  of  land.  The  defendants  de- 
nied the  right  of  the  plaintiff  to  recover. 

Prior  to  1914  the  defendant  Daw  was  the 
owner  of  said  land,  and  on  May  23d  of  that 
year  he  and  his  wife  executed  a  mortgage 
with  power  of  sale  to  S.  B.  Wlndley  to  secure 
$187.50.  After  said  debt  became  due  the 
land  was  sold  under  said  mortgage,  and 
bought  by  E.  A.  Daniel,  Jr.,  to  whom  the  land 
was  conveyed  by  deed  on  December  17,  1917. 
The  said  Daniel  brought  an  action  against 
the  defendants  to  recover  possession  of  said 
land,  and  the  defendants  alleged  that  the 
plaintiff,  Daniel,  bought  the  land  at  the  mort- 
gage sale  for  and  as  the  agent  of  the  mort- 
gagee. A  decree  was  entered  in  said  action, 
In  which  it  was  adjudged  that  the  said  Dan- 
i^  held  the  title  to  said  land  under  the  said 
mortgage  in  trust  to  secure  the  debt  therein 
set  forth  and  upon  the  conditions  set  out  In 
said  mortgage.  The  said  Daniel  and  the  said 
Wlndley,  mortgagee,  thereafter  advertised 
•aid  land  for  sale  under  the  power  contained 


in  said  mortgage,  the  same  was  again  sold* 
and  the  plaintiff  became  the  purchaser,  and 
deed  was  executed  to  him  for  the  same. 

The  defendants  on  the  trial  in  the  superlcnr 
court  stated  in  op^i  court  that  they  rested 
this  case'  on  the  legal  question  as  to  whether 
the  foregoing  deeds  and  nmrtgage  conferred 
title  on  the  plaintiff.  The  court  held  that  the 
plaintiff  was  the  owner  of  the  land  in  con- 
troversy, and  rendered  Judgment  accordingly, 
and  the  defendants  excepted  and  appealed. 

John  G.  Tooly,  of  Belhaven,  and  Harry  Mc- 
MuUan,  of  Washington,  N.  C,  for  appellants. 

Small,  McLean,  Bragaw  &  Bodman,  of 
Washington,  N.  C,  for  appellee. 

ALLEN,  J.  The  determination  of  the  qaes- 
tion  involved  in  this  appeal  depends  on  the 
right  of  a  mortgagee  to  sell  a  sec<md  time, 
after  be  has  once  sold  the  land  imder  the 
power  contained  in  the  mortgage  and  execut- 
ed a  deed  pursuant  to  the  sale,  when  the 
first  sale  has  been  set  aside^  The  minority 
rule  seems  to  be  that  the  mortgagee  cannot 
resell  the  property,  although  the  first  sale  is 
invalid,  and  is  upon  the  ground  that  upon  the 
execution  of  a  trust  deed  or  mortgage  the 
legal  title  passes  to  the  trjustee  or  mortgagee, 
and  that  any  conveyance  conveys  his  legal 
title,  and  that  he  retains  no  title  which  he 
can  convey  on  a  resale  of  the  premises^ 

•*The  majority  rule  is  that  where  the  trus- 
tee, named  in  a  trust  deed  or  mortgage  with 
a  power  of  sale,  has  made  an  invalid  sale  of 
the  property  conveyed  to  him  in  the  trust  deed 
or  mortgage,  he  may  resell  the  property  in  ac- 
cordance with  the  provisions  thereof.  Thus,, 
in  a  case  wherein  it  appeared  that  a  sale  of 
property  by  a  trustee  in  a  trust  deed  had  been 
set  aside  by  a  court  of  equity  on  account  of  the 
insufficiency  of  the  description  of  the  property 
in  the  notice  of  sale,  and  that  the  trustee  had 
resold  the  property,  the  conrt  held  that  the 
resale  was  valid,  and  that  it  was  not  nece*- 
sary  to  obtain  an  order  of  the  court  therefor." 
19  B.  C.  L.  620. 

Our  court  has  adopted  the  majority  rule. 
Brett  V.  Davenport,  161  N.  O.  56,  66  S.  E.  611. 
The  case  of  Beeside  v.  Peter,  86  Md.  221,  la 
directly  In  point.    In  this  case  the  court  says: 

"On  a  former  appeal  between  the  same  par- 
ties (33  Md.  120)  a  previous  sale  made  by  the 
trustee  was  set  aside,  on  the  ground  that  the 
property  was  not  sufficiently  described  or  des- 
ignated in  the  public  notice  of  sale  given  by 
the  trustee,  and  the  cause  was  remanded,  in 
order  that  the  property  might  be  resold,  and 
the  necessary  steps  taken  in  the  court  below 
for  that  purpose,  in  conformity  with  the  opinion 
of  this  court.  The  trustee  thereupon  proceeded 
to  advertise  the  property  again  for  sale  under 
the  power  contained  in  the  deed,  and  the  sale 
was  made  on  the  24th  day  of  August,  1870, 
and  a  report  thereof  made  to  the  drcoit  court. 
*  *  *  The  first  objection  has  been  mainly 
relied  upon  in  this  court.     It  rests  upon  the 
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ground  that  it  was  neceasarj,  after  the  case 
had  been  remanded,  for  the  drcnit  conrt  to 
pase  an  order  directing  a  resale  of  the  property, 
and  that  tlie  trustee  had  no  power  to  sell  with- 
out such  order.  In  our  opinion,  such  order  was 
not  necessary;  the  power  to  sell  was  conferred 
upon  the  trustee  by  the  terms  of  the  deed,  and 
no  previous  order  of  the  court  is  necessary  to 
enable  the  trustee  to  exercise  it.  In  the  for- 
mer appeal,  this  court  considered  the  instru- 
ment as  a  deed  of  trust  and  not  as  a  mortgage, 
ihren  if  it  be  treated,  however,  as  a  mortgage 
coming  within  the  provisions  of  the  Code  (ar- 
ticle 64),  and  it  be  conceded  that,  after  the 
sale  had  been  set  aside,  the  case  came  within 
the  operation  of  the  ninth  section  of  that  ar- 
ticle, stin  we  do  not  understand  the  terms  of 
that  section  as  mandatory,  requiring  that  a  re- 
sale shall  be  ordered  by  the  court.  It  .would 
certainly  be  a  safer  and  better  practice  to  ob- 
tain such  order;  but  the  resale  would  not  be 
invalid  without  it,  nor  is  the  want  of  it  a  good 
ground  for  setting  the  sale  aside,  if  it  be  fair- 
^  made  and  free  from  objection  on  other  ac- 
counts. The  power  to  sell  in  this  case  is  not 
derived  from  the  court,  but  from  the  deed;  and 
as  it  may  be  exercised  in  the  first  instance,  and 
the  property  sold  without  the  court's  order,  bo 
it  may  be  sold  without  such  order,  where  the 
first  sale  has  been  set  aside." 

We  therefore  conclude  that  his  honor  held 
correctly  that  the  plaintiff  is  the  owner  of 
the  land  in  controversy. 

No  error. 


(180  N.  C.  66) 

EDWARDS  gt  al.  v.  WHITE  at  al.    (No.  101.) 

(Supreme  Court  of  North  Carolina.    Sept.  22, 

1920.) 

Wills  ^=9421— Probate  In  oommon  form   not 
subject  to  collateral  attack. 

The  record  and  probate  of  a  will  being,  un- 
der Revisal  1905,  HI  3128,  3129,  conclusive  as 
evidence  of  the  validity  of  the  will,  till  vacated 
on  appeal  or  declared  void  by  a  competent 
tribunal,  the  probate  in  common  .form,  appear- 
ing by  the  record  to  be  regular  and  formal, 
cannot  be  collaterally  attacked  by  action  in 
the  superior  court  to  set  aside  the  will  and 
probate  on  the  ground  of  the  will  being  a  for- 
gery or  fraudulently  offered  for  probate. 

Appeal  from  Superior  Court,  Halifax 
County;   Devin,  Judge. 

Action  by  J.  A.  H.  Edwards  and  others 
against  Albert  White  and  others.  Judgment 
for  defendants^  and  plaintiffs  appeal.  Af- 
firmed. 

Action  to  set  aside  a  will  alleged  to  be  a 
forgery  or  fraudulently  offered  for  probate 
as  the  will  of  Bettie  V.  Johnson.  The  alleg- 
ed will,  dated  June  1, 1906,  was  duly  probat- 
ed in  common  form  on  liay  17,  1907.  The 
plaintiffs  seek  to  set  aside  the  will  and  pro- 
.bate,  on  the  ground  that  the  paper  writing 


is  not  the  will  of  Mrs.  Johnson,  and  to  have 
an  accounting  and  settlement  with  J.  Albert 
Johnson,  the  person  named  in  the  paper  as 
her  executor,  concerning  the  money  and  oth- 
er property  which  came  into  his  possession 
as  such  executor.  The  court  held  that  this 
action  is  not  maintainable,  the  probate  of  the 
will  appearing  by  the  record  of  it  to  be  regu- 
lar and  formal  in  every  particular,  and  there- 
upon dismissed  the  suit,  taxing  the  plaintiffs 
with  the  costs,  and  they  appealed. 

Thome  &  Thorne,  of  Rocky  Mount,  R.  B. 
Blackburn,  of  Atlanta,  6a.,  George  Green,  of 
Weldon,  and  John  L.  Bridgers,  of  Tarboro, 
for  appellants. 

Stuart  Smith  and  A.  P.  Eitchin,  both  of 
Scotland  Neck,  £.  L.  Travis,  of  Halifax,  and 
W.  £.  Daniel,  of  Weldon,  for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  correctness  of  Judge  Devln's 
ruling  is  so  amply  sustained  by  several  re- 
cent decisions  of  this  court,  where  the  ques- 
tion in  the  case  was  so  fully  and  exhaustlye- 
ly  discussed,  that  it  would  be  nothing  more 
than  supererogation  to  go  over  the  same 
ground  again.  It  was  held  there  that,  where 
a  probate  has  no  inherent  or  fatal  defect 
appearing  upon  its  face,  the  Judgment  of  the 
court  having  full  Jurisdiction  of  the  matter 
cannot  be  indirectly  or  collaterally  attack- 
ed, but  the  assault  upon  it  must  be  made  in 
the  court  where  the  Judgment  admitting  tha 
will  to  probate  was  rendered  and  in  accord- 
ance with  the  statutory  provisions  enacted 
for  such  purpose.  The  recent  decision  in 
Starnes  y.  Thompson,  173  N.  C.  467,  92  S.  E. 
259  (approved  in  the  case  of  In  re  Thompson, 
178  N.  C.  540,  101  8.  B.  107),  discusses  the 
subject  so  fully  as  to  require  but  few  addi- 
tional observations  at  this  time. 

As  Jurisdiction  is  presumed,  at  least  prima 
facie,  any  acts  or  omissions  affecting  the  va- 
lidity of  the  proceedings  and  Judgment  must 
be  affirmatively  shown,  and  unless  the  want 
of  Jurisdiction,  either  as  to  the  subject-mat- 
ter or  the  parties,  appears  in  some  proper 
form,  the  Jurisdiction  and  regularity  of  the 
proceedings  leading  up  to  the  Judgment  will 
be  supported  by  every  intendment  11  Cyc 
092,  693.  The  rules  as  to  the  presumption  in 
favor  of  courts  of  general  Jurisdiction  apply 
to  courts  of  probate  and  those  with  like  pow- 
ers, >¥here  they  are  courts  of  general  Jurisdic- 
tion or  possess  the  attributes  thereof,  even 
though  they  have  not  exclusive  Jurisdiction, 
or  have  a  limited,  but  not  a  special,  Jurisdic- 
tion, or  their  powers  are  lindted  to  certain 
speclfled  subjects.    11  Cyc;  694. 

It  is  further  to  be  remarked  that  although 
a  court  may  be  an  inferior  or  limited  tri- 
bunal, yet  if  it  has  general  Jurisdiction -of  any 
one  subject,  its  proceedings  and  Judgments 
in  respect  to  that  subject  will  be  sustained 
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by  the  same  liberal  presumptions  as  to  the 
Jurisdiction  which  obtain  in  the  case  of  the 
superior  courts.  Black  on  Judgments  (2d 
Ed.)  vol.  2,  §  283.  Our  statute  makes  the 
record  and  probate  of  a  will,  even  in  com- 
mon form,  conclusive  as  evidence  of  the  va- 
lidity of  the  will,  until  it  Is  vacated  on  ap- 
peal or  declared  void  by  a  competent  tribu- 
nal.   Beyiaal,  H  3128.  3129. 

It  is  well  settled  that  a  judgment  or  de- 
cree admitting  a  will  to  probate,  when  made 
by  a  court  having  Jurisdiction  thereof,  may 
be  attacked  only  in  such  direct  proceedings 
as  are  authorized  by  statute,  and  that  it  is 
not  open  to  attack  or  impeachment  in  a 
collateral  proceeding.  More  specifically,  it 
is  not  permissible  to  collaterally  attack  sucli 
a  judgment  or  decree  on  the  ground  that 
certain  errors  and  irregularities  exist,  which, 
if  shown  really  to  exist,  would  at  the  most 
make  the  judgment  only  voidable,  such  as 
an  alleged  fact  that  the  persons  interested 
were  not  all  duly  cited  or  given  notice  or 
made  parties,  that  the  probate  was  granted 
on  insufficient  proof,  as  where  it  was  grant- 
ed on  production  of  a  copy,  instead  of  an 
original  will,  that  the  execution  of  the  will 
was  defective  and  insufficient,  that  the  oi«> 
der  admitting  the  will  to  probate  does  not 
use  the  exact  language  of  the  statute,  that 
there  was  no  formal  entry  of  the  judgment, 
that  the  decree  contained  a  translation  of 
the  will  into  English,  or  that  the  Jury  were 
erroneously  instructed  and  returned  a  ver- 
dict contrary  to  the  evidence;  but,  when  ir- 
regularities of  this  nature  are  alleged  in  a 
collateral  proceeding,  the  court  will  indulge 
in  liberal  and  conclusive  presumptions  in  fa- 
vor of  the  sufficiency  of  the  record  and  pro- 
ceedings, such  as  a  presumption  that  proper 
and  sufficient  notice  was  given,  that  the  pe- 
tition for  probate  was  properly  filed,  that 
orders  continuing  the  hearing  were  regular- 
ly made,  that  the  execution,  attestation,  and 
proof  of  the  will  were  sufficient,  that  the  tes- 
tator possessed  testamentary  capacity,  and 
that  the  instrument  probated  Is  sufficient 
to  pass  such  property  as  it  purports  to 
pass.  It  is  even  held  that  fraud  Is  not 
a  ground  of  collateral  attack,  as  the  iden- 
tity, validity,  and  sufficiency  of  the  instru- 
ment propounded  as  the  last  testamenta- 
ry act  of  the  deceased  is  the  very  question 
determined;  and  while  a  Judgment  or  de- 
cree relating  to  the  probate  of  a  will  is  open 
to  collateral  Impeachmait,  when  It  has  been 
rendered  by  a  court  which  was  wholly  with- 
out jurisdiction,  the  determination  by  the  of- 
ficer or  court  probating  the  will  that  the  req- 
uisite Jurisdictional  facts,  such  as  the  resi- 
dence of  the  testator  at  the  time  of  his 
death,  or  the  situation  at  his  projpeTty  with- 
in the  county,  exist,  is  conclusive,  and  not 
open  to  coUateral  attack.    40  Gya  1377, 1378. 

An  order  or  decree  of  a  surrogate,  or  pro- 


bate or  orphans'  court.  Jurisdiction  having 
attached,  is  not  examinable  in  any  collateral 
proceeding.  In  fact,  the  orders  and  Judg- 
ments of  probate  courts  concerning  matters 
over  which  they  have  jurisdiction  are  no 
more  open  to  collateral  attack  than  are  the 
orders  and  judgment  of  other  courts  of  gen- 
eral Jurisdiction.  They  must  have  accorded 
to  them  the  same  intendments  and  favorable 
presumption  which  attend  the  Judgments  of 
courts  of  general  common-law  Jurisdiction. 
This  rule  applies  to  an  order  admitting  a  wlU 
to  probate.  1  Black  on  Judgments  (2d  Ed.) 
{  250.  This  court  held.  In  Fann  v.  Railroad 
Co.,  155  N.  C.  136.  71  S.  E.  81,  that  in  this 
day  and  time,  and  under  our  present  sys- 
tem, it  seems  to  be  generally  conceded  that 
the  decrees  of  probate  courts,  when  acting 
within  the  scope  of  their  powers,  should  be 
considered  and  dealt  with  as  orders  and 
decrees  of  coiurts  of  general  jurisdiction, 
and,  where  Jurisdiction  over  the  subject-mat- 
ter of  inquiry  has  been  properly  acquired, 
that  these  orders  and  decrees  are  not  as  a 
rule  subject  to  collateral  attack.  And  to  the 
same  general  effect  was  McCUure  v.  Spivey, 
123  N.  O.  678,  31  S.  E.  857,  where  the  court 
said  that  probate  of  a  will  by  the  clerk  of 
the  superior  court  is  a  judicial  act,  and  his 
certificate  is  conclusive  evidence  of  the  va- 
lidity of  the  will  until  vacated  on  appeal, 
or  declared  void  by  a  competent  tribunal  In 
a  proceeding  instituted  for  that  purpose.  It 
cannot  be  vacated  in  a  collateral  manner, 
citing  Mayo  v.  Jones,  78  N.  0.  402.  Stronger 
language,  if  possible,  was  used  in  the  more 
recent  case  of  Powell  v.  Watkins,  172  N.  C 
244,  00  S.  E.  207,  where  it  was  said  that — 

"The  proceeding  for  the  probate  of  a  vriH 
is  not  regarded  as  an  adversary  suit  inter 
partes,  but  is  a  proceeding  in  rem,  in  which 
the  jurisdiction  of  the  court,  in  the  exercise  of 
probate  powers,  is  exclusive,  and  an  adjudica- 
tion of  probate  may  not  be  assailed  or  ques- 
tioned in  any  collateral  or  independent  pro- 
ceedings." 

This  has  been  approved  In  numerous  cas- 
es. Collins  V.  Collins,  125  N.  C.  98,  34  S.  E. 
195;  McClure  v.  Spivey,  323  N.  C.  678,  31  & 
E.  857;  Vamer  v.  Johnston,  112  K.  C.  570, 
17  S.  E.  483;  McCormlck  v.  Jemlgan,  110 
N.  C.  406,  14  6.  E.  971;  Hutson  v.  Sawyer, 
104  N.  C.  1,  10  S.  El  85.  The  court  ruled  in 
Batchelor  v.  Overton,  158  N.  O.  397,  74  8.  B. 
20,  the  opinion  being  delivered  by  Justice 
Hoke,  that  notwithstanding  the  requirements 
of  the  statute  it  is  very  generally  held  that 
when  a  derk  of  our  superior  court,  in  the 
exerdae  of  the  probate  powers  conferred  by 
statute,  has  general  Jurisdiction  of  the  sub- 
ject-matter of  Inquiry,  as  indicated  in  chap> 
ter  1,  S  16,  Bevisal,  and  on  application  made 
has  entered  a  decree  appointing  an  executor 
or  administrator,  and  letters  are  according-^ 
ly  issued,  such  decree  is  controlling,   and 
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may  not  be  sticcessfdlly  attacked  or  in  any 
way  questioned  but  by  direct  proceedings 
Instituted  for  the  purpose.  Chief  Justice 
Smith,  in  Lohdon  v.  Railroad,  S8  N.  C.  584, 
a  case  on  this  question  which  is  generally 
cited  and  approved,  states  the  rule  to  be  well 
settled  that  the  Judgment  of  the  probate 
court,  in  which  is  vested  exclusive  jurlsdic* 
tion  to  pass  on  wills  of  personalty  (and  in  this 
state  by  statute  of  realty  also),  and  to  grant 
letters  testamentary  or  of  administration,  is 
conclusive  of  the  right  determined,  and  is 
not  exposed  to  impeachment  collaterally  in 
another  court,  where  the  effect  of  the  action 
is  to  be  considered.  A  probate  in  common 
form,  unrevoked,  is  conclusive  in  courts  of 
law  and  equity  as  to  the  appointment  of  an 
executor  and  the  validity  and  contents  of  a 
vriU,  and  it  is  not  allowable  in  an  action  to 
sliow  that  another  was  appointed  executor. 
This  is  the  principle  announced  in  the  ele- 
mentary books.  Williams  on  Ex*rs,  330; 
Toller,  76.  The  English  law  is  the  same,  for 
Justice  BuUer,  a  Judge  of  great  renown,  so 
announced  for  the  judges,  who  were  of  the 
opinion  that  the  probate  of  a  will  is  conclu- 
sive until  it  be  repealed,  and  no  court  of 
common  law  can  admit  evidence  to  impeach 
it.    See  London  v.  Railroad  Co.,  88  N.  C.  584. 

The  above  principles  are  sustained  by 
what  was  decided  in  Sumner  v.  Staton,  151 
N.  C.  198,  65  S.  E.  902,  18  Ann.  Cas.  802,  and 
are  fully  in  harmony  therewith.  Our  stat- 
ute makes  the  record  and  probate  of  a  will, 
even  in  common  form,  conclusive  as  evidence 
of  the  validity  of  the  will,  until  it  is  vacated 
on  appeal  or  declared  void  by  a  competent 
tribunaL  The  court,  in  dismissing  the  case 
for  lack  of  Jurisdiction,  and  also  because  no 
cause  of  action  cognizable  by  it  was  stated 
in  the  complaint,  decided  correctly,  and  its 
ruling  is  sustained. 

This  renders  the  question  of  the  statute  of 
limitations  of  no  special  importance,  and  we 
forbear  a  discussion  of  it. 

Affirmed* 


(180  K.  G.  676) 

STATE  V.  WILLOUQHBY.    (No.  I.) 

(Supreme  Court  of  North  Carolina.    Sept  15, 

1920.) 

1.  Criminal  law  ^s»8 1 5 (4)— Failure  to  declare 
law  not  error,  in  view  of  admitted  facts. 

In  a  prosecation  for  breaking  and  entering 
a  store  and  stealing  goods  therefrom,  where  it 
was  conceded  and  admitted  that  the  store  had 
been  broken  into  and  robbed,  and  that  the  only 
question  for  the  jury  was  to  decide  whether  it 
had  been  proven  that  defendant  was  the  guilty 
party,  complaint  could  not  be  made  that  the 
charge  was  erroneous  in  failing  to  "state  in  a 
plain  and  correct  manner  the  evidence  given  in 
the  case  and  declare  and  explain  the  law  aris- 


ing thereon,"  as  required  by  Revisal  1905,  t 
535;  the  whole  controversy  being  reduced  to 
the  determination  of  one  fact,  freed  from  the 
consideration  of  any  legal  question. 

2.  Criminal  law  ^=s>824(5)— Party  wishing  evi- 
dence recapitulated  must  request  special  in- 
struction. 

If  accused  would  have  the  evidence  recapit- 
ulated, or  any  phase  of  the  case  thereon  pre- 
sented in  the  charge,  a  special  instruction 
should  be  requested. 

3.  Criminal  law  «=:>76l(9)  —  Instruction  held 
not  to  contain  statement  that  accused  admit- 
ted ouilt. 

A  charge  in  a  burglary  case  that  there  was 
no  contention  about  the  breaking  or  the  lar- 
ceny, both  being  admitted,  and  they  should  give 
the  jury  no  concern,  as  they  were  diminated 
from  their  consideration,  did  not  contain  a 
statement  that  the  defendant  admitted  his  guilt, 
where  the  breaking  and  stealing  by  some  one 
was  admitted  by  the  defendant,  who  maintain- 
ed such  position  throughout  the.  case. 

4.  Criminal  law  ^=s>552(3)— How  circumstan- 
tial evidence  should  be  considered  by  the  Jury. 

Circumstantial  evidence  is  a  recognized  in- 
strumentality of  the  law  in  finding  truth;  but 
It  should  be  closely  and  cautiously  scanned,  and 
each  fact  proving  a  necessary  link  in  the  chain 
of  circumstances  must  point  to  the  guilt  of  de- 
fendant, and  is  to  be  compared  to  the  strands 
of  a  rope,  where  no  one  strand  may  be  sufS- 
cient  of  itself,  but  altogether  may  be  strong 
enough  to  prove  guilt  beyond  a  reasonable 
doubt,  but  the  jury  must  be  satisfied  beyond  a 
reasonable  doubt  as  to  each  material  fact  in 
the  chain  of  circumstances. 

5.  Criminal  law  ^=s>824(9)— Charge  on  olrcum- 
stantiai  evidence  failing  to  exclnde  every  oth- 
*er  reasonabie  conclusion  not  erroneous,  In  ab- 
sence of  special  request. 

A  failure  to  charge  that  the  circumstances 
found  must  exclude  every  other  reasonable  con- 
clusion, except  the  guilt  of  defendant,  was  not 
reversible  error,  in  the  absence  of  a  special  re- 
quest to  so  instruct. 

6.  Burglary  4=934— Competent  to  give  account 
of  goods  lost. 

In  a  prosecution  for  breaking,  entering,  and 
stealing  goods  from  a  store,  it  was  competent 
for  the  prosecuting  witness  to  give  an  account 
of  all  the  goods  lost  from  the  store,  in  order 
that  the  state  might  have  the  opportunity  to 
trace  some  or  all  of  the  articles  to  the  defend- 
ant. 

7.  Criminal  law  4=»407(l)  —  Declaratjion  of 
prosecuting  witness  as  to  identity  of  goods, 
not  denied  by  defendant,  admissible  as  quasi 
admission. 

Declaration  of  prosecuting  witness  in  a 
burglary  case  as  to  the  identity  of  an  article  al- 
leged to  have  been  stolen  was  admissible  as  a 
quasi  admission  of  the  defendant,  where  made 
in  his  presence,  without  a  denial  on  his  part  at 
the  time,  and  in  corroboration  of  the  witness. 

Appeal  from  Superior  Ck>urt,  Pasquotank 
County. 
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Joe  Wfflonglhlyy  wai  oonvicted  under  an  in- 
dictment charging  the  breaking  and  entering 
of  a  store  with  intent  to  steal,  and  the  steal- 
ing of  certain  goods  from  socfa  stoie^  and  ap- 
peals.   No  error. 

Aydlett  &  Simpson,  of  Blizabeth  City,  for 
appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

AIaLEN  J.  On  the  trial  in  the  superior 
conrt  it  was — 

^'conceded  and  admitted  that  the  store  had  been 
broken  into  and  robbed,  axid  that  the  only  qnes- 
tion  for  the  jury  to  decide  was  whether  it  had 
been  proren  beyond  .a  reasonable  donbt  that 
the  defendant  was  the  guilty  party." 

[1]  This  is  the  statement  in  the  record, 
and  it  answers  the  criticisms  of  the  charge, 
which  are  mainly  directed  to  the  failure  to 
"state  in  a  plain  and  correct  manner  the  evi- 
dence given  in  the  case  and  declare  and  ex- 
plain the  law  arising  thereon,"  as  required 
by  statute  (Ber.  i  535),  as  it  reduced  the 
whole  controversy  to  the  determination  of 
one  (fact,  fi^leed  from  the  consideration  of 
any  legal  question. 

[2]  It  also  appears  there  were  no  requests 
for  special  instructions  to  the  Jury,  and — 

"A  party  cannot  ordinarily  avail  himself  of 
any  failare  to. charge  in  a  particular  way,  and 
certainly  not  oiP  the  omission  to  give  any  spedal 
instruction,  unless  he  has  called  the  attention 
of  the  court  to  the  matter  by  a  proper  prayer 
for  instructions.  So  if  a  party  would  have  the 
evidence  recapitulated,  or  any  phase  of  the 
ease  arising  thereon,  presented  in  the  charge^ 
a  spedal  instruction  should  be  requested.  Boon 
V.  Murphy,  106  N.  a  187."  Simmons  &  Ward 
V.  Davenport,  140  N.  0.  411,  53  a  B.  225. 

This  principle  is  not  disturbed  by  what 
la  said  in  State  v.  Qine,  170  N.  O.  704,  103 
S.  B.  211,  because  two  members  of  the  court 
dissented  in  that  case,  and  two  members  who 
concurred  in  the  order  for  a  new  trial  did 
so  on  the  other  grounds  than  those  stated  in 
the  opinion. 

[S,  4]  The  defendant  specially  comi^ains  of 
the  following  diarges  to  the  Jury: 

"(1)  There  is  no  contention  about  the  break- 
ing or  the  larceny;  both  are  admitted,  and 
should  give  you  no  concern,  as  they  are  elim- 
faiated  from  your  consideratioo.     You  are  to 


find  whether  the  defendant  committed  the  lar- 
ceny. It  is  your  duty  to  ascertaiu  the  truth 
from  the  evidence,  and  in  so  doing  you  msy 
consider,  not  only  what  the  witnesses  said,  but 
their  demeanor  on  the  stand. 

"(2)  The  evidence  is  circumstantial.  The 
court  charges  you  that  circumstantial  evidence 
is  a  recognised  instrumentality  of  the  law  in 
finding  truth,  and  is  essential  in  our  practice; 
but  it  should  be  dosely  end  cautiously  scanned, 
and  each  fact  proving  a  necessary  link  In  the 
chain  of  circumstances  must  point  to  the  goOt 
of  the  defendant.  It  has  been  compared  to  the 
strands  of  a  rope,  where  no  one  strand  may  be 
Buffident  in  itself,  but  all  together  may  be 
strong  enough  to  prove  guilt  beyond  a  reason- 
able doubt.  Ton  must  be  satisfied  beyond  a 
reasonable  doubt  as  to  each  material  fact  In 
the  chain  of  dreumstances.  7oa  are  the  sole 
judge  of  the  evidence." 

The  first  of  these  charges  does  not  contalli 
the  stat^nent  that  the  defendant  admitted 
his  guilt,  but  that  the  breaking  and  stealing 
by  some  one  was  admitted,  which,  is  the  posi- 
tion maintained  by  the  defendant  through 
out  the  trial,  and  the  second  is  oorrect  as  a 
legal  propositicm. 

[i]  It  may  have  been  well  to  add  that  the 
circumstances  found  by  the  Jury  to  exist 
must  ezdude  every  other  reasonable  conclu- 
sion, except  the  guilt  of  the  defendant;  but 
the  failure  to  do  so  is  not  reversU^le  error* 
in  the  absence  of  a  spedal  request  to  so  In- 
struct the  Jury. 

We  have  examined  the  exceptions  to  evi- 
dence, and  none  of  them  can  be  sustained. 

[1,7]  It  was  oompet^it  for  the  prosecuting 
witness  to  give  an  account  of  all  the  goods 
lost  from  the  store,  in  order  that  the  state 
might  have  the  opportunity  to  trace  some  or 
all  of  the  articles  to  the  defendant,  and  the 
declaration  of  the  witness  as  to  the  id^itity 
of  one  of  the  artides  was  admissible  as  a 
quasi  admission  of  the  defimdant,  because 
made  in  his  presence,  and  he  made  no  denial 
at  the  time.  It  was  also  in  corroboration  of 
the  witness. 

The  exception  that  the  defendant  was  not 
allowed  to  state  the  wages  he  was  earnings 
if  the  evidence  was  competent,  is  omtradicted 
by  the  record,  whldi  states  that  tkB  defend- 
ant testified  he  leodved  $12JM>  per  week,  and 
it  nowhere  appears  that  this  was  withdrawn 
from  the  Jury. 

The  evidence  fully  sustains  the  verdict,  and 
we  find  no  error  In  the  trial. 

No  error. 


N.C) 


J>VJ>JSET  A  WATSON  v.  ATI/ANTIC  COAST  LINE  R.  CX). 

(lOS  8.B.) 


90S 


(180  N.  C.  S4) 

DUDLEY  &  WATSON  v.  ATLANTIC  OOAST 
LINE  R.  CO.  6t  aL    (No.  24.) 

(Supreme  Conrt  of  North  Carolina,    Sept.  15, 

1920.) 

I.  Rallroada  «s»307(7)— Absenoe  of  galas  may 
be  nagllganoo,  though  olty  repaired  only  flag- 


It  is  incumbent  npon  a  railroad  company  to 
take  such  reasonable  precantiona  as  are  nec- 
essary to  the  safety  of  travelers  at  public  cross- 
ings, so  that  the  failure  of  the  railroad  to  pro- 
vide gates  or  automatic  alarm  at  such  cross- 
ings may  be  negligence,  though  the  city  in 
which  the  crossing  was  situated  required  only 
a  flagman. 

2.  Railroads  «s»30l— No  prior  right  at  Gross- 
ing. 

In  an  action  for  damage  to  an  automobile 
at  a  railroad  crossing,  it  was  not  error  to  re- 
fuse a  requested  instruction  that  those  going 
upon  the  crossing  should  recognize  the  prior 
right  of  the  railroad  company  to  the  crossing, 

8.  Railroads  «=»5»/2,  New,  vol.  6A  Key-No.  Se- 
ries ^  Judgment  aoalnst  Direotoi'  Qenoral 
alone  not  improper. 
Where   an  action  is  brought  against  the 
railroad  company  and  the  Director  General,  the 
company  cannot  complain  that  the  judgment 
was   rendered    against   the   Director   General 
alone. 

Appeal  from  Superior  Court,  Beatifbrt 
Comity ;  Cranmer,  Judge. 

ActlOTi  by  DucUey  &  Watson  against  the 
Atlantic  CJoast  Line  Bailroad  Company  and 
Walker  D.  Hinea,  Director  G^eneral  of  Bail- 
roads.  Judgment  for  plaintiff,  and  defend- 
ants appeal.    No  error. 

This  is  an  action  to  recover  damages  sus- 
tained by  an  automobile  in  crossing  the  de- 
fendant's track  on  Second  street,  Washington, 
N.  C.  The  automobile  was  going  west  on 
said  street,  which  the  railroad  track  crosses 
about  200  feet  from  Gladden  street.  The 
space  between  the  two  streets  is  occupied  by 
a  ware  bouse.  The  engine  came  out  from  be- 
hind the  warehouse.  There  was  evidence 
tending  to  show  that  It  was  th«:i  too  late  to 
avoid  the  collision.  There  was  ahso  evidence 
for  the  defendant  that  the  engine  ben  was 
being  rung,  and  that  a  watchman  was  in  the 
street,  displaying  a  large  sign,  with  the  word 
"Stop"  on  it,  and  that  it  could  have  been  seen 
by  plaintiffs.  Tfpon  the  conflicting  evidence 
the  jury  found  that  the  injury  was  caused 
by  the  negligence  of  the  defendant,  and  that 
the  plaintiffs  did  not  contribute  thereto,  and 
assessed  the  damages  at  $600. 

Small,  MacLean,  Bragaw  A  Bodman,  of 
Washington,  N.  C,  for  appellants. 

Ward  A  Grimes,  of  Washington,  N.  C,  for 
appellees. 


CLABK,  C.  J.  [1]  We  do  not  think  the  ex« 
ceptlons  to  the  evidence  require  any  dliMms- 
slon.  It  was  In  evidence  that  the  watchman 
was  placed  by  the  defendant  at  this  crossing 
with  the  approval  of  the  governing  body  of 
the  city.  It  was  not  error  for  the  court  to 
permit  the  plaintiffs  to  offer  evidence  that 
there  was  no  automatic  alarm,  or  gates,  at 
the  crossing,  and  the  court  properly  left  It 
to  the  Jury  to  say  upon  all  the  attendant  cir- 
cumstances whether  the  railroad  company 
was  negligent  In  not  erecting  gates.  It  was 
incumb^it  upon  the  defendant  to  take  such 
reasonable  precautions  as  were  necessary  to 
the  safety  of  travelers  at  pnbUc  crossings. 
22  B.  C.  L.  988.  This  was  a  question  of  fact 
for  the  Jury.  That  the  city  authorities  as- 
sented that  a  watchman  should  be  stationed 
at  the  crossing  was  not  conclusive  upon  the 
plaintiffs.  If,  in  the  opinion  of  the  Jury,  upon 
the  evidence  this  was  not  sufficient  protection 
to  the  public. 

We  think  that  the  Judge,  In  the  charges 
given  and  the  prayers  refused,  followed  the 
ruUng  hi  Goff  v.  Ballroad,  179  N.  C.  216,  102 
S.  B.  320 ;  Forsyth  v.  Oil  juill,  167  N.  C.  179, 
83  S.  B.  320;  Osborne  ▼.  Ballroad,  160  N.  (3. 
300,  76  &  B.  79;  Hinkle  v.  Bailroad,  109  N. 
C.  472,  13  S.  B.  884,  26  Am.  St.  Bep.  681. 

[2]  It  Is  not  error  for  the  court  to  refuse 
to  charge  that — 

"It  is  the  duty  of  those  going  upon  a  railroad 
crossing  to  recognize  the  prior  right  of  the 
railroad  company  to  use  the  crossing  in  the 
operation  of  its  business." 

The  court  has  so  held  as  between  the  rail- 
road company  and  the  trespasser  on  the 
track,  who,  if  injured,  has  no  cause  of  ac- 
tion, unless  the  railroad  company  was  guilty 
of  negligence  after  the  engineer  should  have 
discovered  that  the  trespasser  was  unable  to 
avoid  the  Injury,  and  the  railroad  could  have 
done  so  after  this  was  discovered.  But,  when 
there  is  a  collision  at  a  crossing,  the  liability 
depends  upon  whose  negligence  was  the  prox- 
imate cause  of  the  injury,  and  the  court  prop- 
erly so  amended  the  prayer  of  the  defendant 
22  B.  C  L.  987,  {  215,  which  is  a  very  clear 
statement  of  the  law. 

[3]  The, court  rendered  Judgment  against 
the  Director  General  alone.  We  do  not  see 
that  the  railroad  company  can  object  to  this. 
It  can  make  settlement  with  Its  codefendant 
In  adjusting  the  balances  due  under  the  fed- 
eral statute.  The  government  as  lessee  was 
represented  by  the  Director  General,  and  the 
appellant,  as  lessor,  was  also  a  party,  and  the 
Judgment  could  have  been  taken  against  ei- 
ther or  both.  Clements  v.  Ballroad,  179  N.  CL 
230,  102  S.  B.  399. 

Ko  error. 


^ss>FoT  oth«r  easM  §••  tame  tople  and  KBT-NUMBSR  in  all  Ktjr-KiaDbered  DlgetU  and  Indexes 
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COHOON  V.  HARRELL.     (No.  15.) 

(Supreme  Court  of  North  Carolina.    Sept.  15, 

1920.) 

1.  Customs  and  usaoes  ^s»l5(f )— AdmiaaiMe 
to  explain  ambiguities  In  contract. 

A  lawful  and  existing  bnsinesa  custom  or 
usage,  clearly  established,  concerning  the  sub- 
ject-matter of  a  contract,  may  be  received  in 
evidence  to  explain  ambiguities  therein,  or  to 
add  stipulations  about  which  the  contract  is 
silent. 

2.  Customs  and  usages  ^s» 1 3— Presumed  that 
parties  oontracted  with  reference  to  cus- 
tom. 

Where  a  custom  is  known  to  the  parties,  or 
its  existence  is  so  universal  and  so  prevailing 
that  knowledge  will  be  imputed,  the  parties  will 
be  presumed  to  have  contracted  in  reference  to 
it,  unless  excluded  by  the  express  terms  of 
the  agreement  between  them. 

3.  Customs  and  usages  <&s»i3— Seller  of  logs 
held  not  entitled  to  slabs  cut  at  sawmill. 

Where  owner  sold  "aU  merchantable  tim- 
ber to  be  cut  from  the  S.  place  at  $9  per  1,000 
feet,  board  measure,"  and  it  was  well  under- 
stood that  the  buyer  was  to  have  the  lumber 
sawed  at  some  mill,  the  seller  was  not  enti- 
tled to  recover  from  the  sawmill  the  slabs  and 
billets  of  wood,  where  it  was  shown  to  be  the 
universal  custom  in  the  locality  that  a  mill 
man  was  entitled  to  the  slabs  and  billets. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty;  Crannter,  Judge. 

Action  by  E.  P.  Ck)hoon  against  J.  L.  Har- 
rell.  Judgment  for  defendant,  and  plaintiff 
appeals.    No  error. 

The  action  is  to  recover  a  lot  of  slabs  and 
billets  of  wood,  or  the  value  thereof,  claimed 
by  plaintiff,  and  used  or  consumed  by  de- 
fendant, and  on  the  trial  the  evidence  tended 
to  show  that  plaintiff,  tlie  owner  of  a  lot  of 
timber  on  his  own  land,  sold  the  same  to  one 
H.  W.  Brantley  at  $9  per  1.000,  board  meas- 
ure; that  said  Brantley  cut  and  hauled  the 
timber  to  defendant's  mill,  who  sawed  the 
samfe  at  |5  per  1,000 ;  that  there  was  cut  for 
Brantley  93,000  feet  of  this  lumber;  that 
there  was  no  contract  with  plaintiff  ahout 
the  sawing,  nor  in  the  contract  with  Brantley 
about  the  slabs,  and  defendant  had  consum- 
ed these  slabs  or  sold  them,  in  accord  with  a 
universal  custom  in  that  vicinity  that  the 
slabs  belong  to  the  mill  man  who  sawed  the 
lumber.  Numerous  witnesses  on  the  part  of 
the  defendant  testified  that  It  had  long  been 
the  recognized  and  general  rule  and  usage  in 
the  mill  business  that  the  slabs  belong  to  the 
mill  man  who  cuts  the  timber ;  that  the  rec- 
ognized custonf  is  general,  and  prevailed  in 
Tyrrell  and  adjoining  counties,  and  through- 
out Eastern  North  Carolina.  It  was  shown 
too,  that  plaintiff,  in  hfiviag  lumber  sawed 


for  himself,  acted  on  the  custom  and  made 
QO  claim  for  the  slabs.  In  this  connection  the 
court  charged  the  Jury: 

"That,  if  they  should  find  from  the  greater 
weight  of  the  evidence  that  it  was  the  general 
well-established  rule,  custom,  and  usage  in  this 
community  and  in  Tyrrell  county  that,  when 
logs  were  sawed  at  mill,  the  sawmill  man  got 
the  slabs,  unless  there  was  an  agreement  to 
the  contrary,  and  this  custom  was  known  to 
plaintiff  and  defendant,  and  the  jury  should 
find  further  that  these  logs  were  sawed  at  the 
mill  of  defendant  for  Brantley,  and  no  con- 
tract was  made  as  to  the  ownership  of  the 
slabs,  either  by  Brantley  or  plaintiff,  then  the 
slabs  would  not  belong  to  plaintiff.*' 

There  was  verdict  for  defendant  Judg- 
ment, and  plaintiff  excepted  and  appealed, 
assigning  errors. 

Majette  &  Whitley,  of  Columbia,  for  appel- 
lant. 

T.  H.  Woodley,  of  Columbia,  and  Aydlett  & 
Simpson;  of  Elizabeth  Cityt  for  appellee. 

HOKE,  J.  [1]  It  is  the  accepted  principle, 
here  and  elsewhere,  that  a  lawful  and  exist- 
ent business  custom  or  usage,  clearly  ^tab- 
lished,  concerning  the  subject-oofatter  of  a 
contract,  may  be  received  In  evidence  to  ex- 
plain ambigruities  therein,  or  to  add  stipula- 
tions about  which  the  contract  is  silent,  and, 
further,  where  such  a  custom  is  known  to 
the  parties,  or  its  existent  is  so  universal 
and  all-prevailing  that  knowledge  will  be  im- 
puted, the  parties  will  be  presumed  to  have 
contracted  in  referodoe  to  it,  unless  exclud- 
ed by  the  express  terms  of  the  agreement  be- 
tween them.  Oil  Co.  v.  Bumey,  174  N.  C.  882, 
93  S.  E.  912 ;  Riddick  y.  Dunn,  145  N.  C.  31, 
58  S.  B.  439,  13  Ann.  Cas.  382;  Blalock  v. 
Clark,  137  N.  C.  140,  49  S.  E.  88;  Brown  v. 
Atkinson,  91  N.  C.  389;  17  Corpus  Juris,  p. 
492  et  seq.;  Lawson  on  Presumptive  Evi- 
dence, pp.  16,  17 ;  Anson  on  Contracts,  p.  828. 
The  portion  of  his  honor's  charge  excepted  to 
is  in  accord  with  these  authorities,  and  we 
find  nothing  in  the  record  that  withdraws  or 
tttids  to  withdraw  the  claim  of  plaintiff  fronf 
the  effect  and  operation  of  the  principle. 

[2, 3]  The  evidence  of  both  plaintiff  and  H. 
W.  Brantley,  the  purchaser  of  the  timber,  was 
to  the  effect  that  in  the  contract  of  sale, 
which  was  in  parol,  plaintiff  sold  to  Brantley 
"all  merchantable  timber  to  be  cut  from  the 
Simmons  place  at  $9  per  1,000  feet,  board 
measure,  merely  that  and  nothing  more.'* 
The  contract  between  Brantley  and  defend- 
ant, the  nrill  man,  also  in  parol,  was  that  the 
latter  was  to  saw  the  lumber,  as  the  stocks 
were  delivered  at  the  mill  by  Brantley,  at  $5 
per  1,000,  and  in  neither  contract  was  any- 
thing said  about  the  slabs.  It  was  shown  to 
be  the  universal  custom  in  Tyrrell  and  ad- 
joining counties  that  the  mill  man  was'  to 
I  have  the  slabs.    It  appears,  also,  while  plain- 
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tiff  was  not  informed  of  the  exact  terms  of  l2.  Appeal  and  error  ^s»882(l2)— Party  caaiiot 


the  contract  between  Brantley  and  defendant, 
It  was  well  understood  and  was  the  clear 
purport  of  the  contract  of  sale  that  the  lum- 
ber was  to  be  sawed  at  some  mill,  and  as  a 
oGTatter  of  fact  that  plaintiff  went  with  Brants 
ley  to  this  mill  at  the  time  the  arrangement 
for  sawing  was  made,  and  further  that  a  con- 
siderable portion  of  the  lumber  had  been  saw- 
ed before  plaintiff  made  any  claim  for  the 
slabs.  True  that,  after  the  controversy  arose 
about  them,  plaintiff  induced  Brantley,  the 
purchaser,  to  sign  a  written  instrument,  pur- 
porting to  state  a  contract  between  plaintiff 
and  Brantley,  for  sale  of  the  timber  on  the 
SinAnons  place,  and  containing  also  a  further 
stipulation  as  follows: 

"It  is  understood  that  the  said  Coboon  is 
only  selling  Brantley  the  sawed  lumber  to  be 
obtained  from  said  pine  trees,  and  that  aaid 
Brantley  bears  all  the  expenses  of  felling  said 
trees,  sawing  them  into  logs,  hauling  the  logs 
to  the  mill,  and  the  costs  of  sawing  the  logs  in- 
to lumber." 

No  one  claims  or  testifies  that  the  parol 
contract,  which  controls  in  the  matter,  was 
expressed  in  the  terms  of  the  written  stipula- 
tion. Brantley,  testifying  on  the  subject, 
says: 

"That  the  contract  between  them,  as  stated, 
was  that  plaintiff  sold  to  witness  ail  the  mer- 
chantable timber  on  plaintiff's  iSimmons  place 
at  $9  per  1,000,  board  measure,  and  he  only 
signed  this  paper  at  plaintiff's  insistence,  to 
show  that  he,  the  witness,  had  nothing  to  do 
with  the  slabs." 

This  written  memorandum,  therefore,  nei- 
ther is,  or  purports  to  be,  the  contract  as  ex- 
pressed in  the  agreement  of  the  parties,  and 
at  most  is  only  the  plaintiff's  estimate  of 
what  the  parol  contract  signified.  Whatever 
may  have  been  the  effect  of  this  written  ad- 
dendum on  the  rights  of  the  parties  plaintiff 
and  defendant,  the  parol  contract,  the  binding 
agreement  between  them,  leaving  the  matter 
at  large,  the  right  to  the  slabs '  would  go  to 
the  mill  man,  under  the  custom  prevailing 
and  known  to  the  parties,  and  verdict  and 
Judgment  to  that  effect  must  be  afllrmed. 

No  error. 


C180  N.   C.  20) 

WASHINGTON  HORSE  EXCH.  GO.  V.  BON- 

NER.     (No.  25.) 

(Supreme  Court  of  North  Carolina.    Sept.  15, 

1920.) 

I.  Bills  and  notes  ^=>498->Bttnlen  Is  on  plain- 
tiff to  show  notice  to  or  waiver  by  Indorser. 

In  an  action  on  promissory  note  against  an 
indorser,  the  burden  is  on  plaintiff  to  show  no- 
tice of  dishonor  to  the  indorser  or  waiver  of 
such  notice  by  him. 


except  to  own  Instruotlon. 

A  party  to  an  action  cannot  except  to  an 
instruction  which  was  given  by  the  trial  court 
at  his  request. 

3.  Appeal  and  ertior  ^=»882(  1 2)— Assumption 
by  Indorser  of  bunien  of  proving  want  of  no- 
tice did  not  Invite  Instruction  requiring  him 
to  disprove  waiver. 

Where  defendant  secured  the  right  to  open 
and  close  at  the  trial  by  assuming  the  burden 
of  proving  that  be  did  not  receive  notice  of  dis- 
honor of  the  note  indorsed  by  him,  he  did  not 
thereby  invite  error  in  an  instruction  that  bur- 
den was  on  him  to  prove,  not  only  want  of  no- 
tice, but  also  that  he  did  not  waive  notice,  and 
the  giving  of  such  instruction  was  reversible 
error. 

4.  Bills  and  notes  ^=s>422( I)— Indorser  may 
waive  notice  before  maturity. 

An  indorser  of  a  note  may  waive  notice  of 
dishonor  before  or  after  the  maturity  of  the 
instrument,  so  that  a  letter  tending  to  show 
that  indorser  agreed  to  collect  the  note  is  com- 
petent evidence  on  the  issue  of  waiver  of  no- 
tice. 

Appeal  from  Superior  Coort,  Beaufort 
County;    Cranmer,  Judge. 

Action  by  the  Washington  Horse  Exchange 
Company  against  G.  I.  Bonner.  Judgment 
for  plaintiff,  and  defendant  api)eals.  New 
trial. 

This  is  an  action  on  a  note  against  the  de- 
fendant, Bonner,  an  Indorser.  The  defendant 
admitted  the  execution  of  the  note  and  the 
indorsement  thereon,  but  denied  that  notice 
of  dishonor  of  the  note  was  given  to  him,  and 
therefore  insisted  that  he  was  released  from 
liability.  The  plaintiff  contended  that  notice 
was  given  to  the  defendant,  and,  if  not,  that 
it  has  been  waived.  The  plaintiff  also  alleged 
that  at  the  time  of  the  indorsement  of  the 
note  the  defendant  agreed  to  collect  the  same, 
which  was  denied  by  the  defendant 

Both  parties  introduced  evidence  In  sup- 
port of  their  respective  contentions.  Before 
evidence  was  introduced  by  either  party, 
"counsel  for  defendant  stated  the  making  and 
the  indprsement  of  the  note  was  admitted, 
and  the  burden  on  the  defendant  to  show 
want  of  notice,  and  he  was  entitled  to  open 
and  conclude  as  a  matter  of  law,  and  re- 
quested the  court  to  so  hold,  and  allow  him  to 
open  and  conclude."  His  honor  so  held,  and 
in  his  charge  told  the  Jury: 

"The  burden  is  upon  the  defendant  to  satisfy 
you  by  the  evidence,  and  by  its  greater  weight, 
that  he  did  not  receive  notice,  and  did  not  waive 
notice.  If  he  has  so  satisfied  you,  yon  will  an- 
swer the  issue  in  his  favor;  bnt,  if  he  has  not 
so  satisfied  you,  you  wiU  answer  the  issue  in 
favor  of  the  plaintiff." 

The  defendant  excepted.  There  was  a  ver- 
dict and  Judgment  in  favor-  of  the  plaintiff, 
and  the  defendant  appealed. 
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Daniel  &  Garter,  for  appelant. 

Small,  MacLean,  Bragaw  &  Rodman,  of 

Washing^ton,  N.  C,  for  appellee. 

ALLEN,  J.  [1]  It  is  conceded  that  tlie 
charge  excepted  to  does  not  state  the  law 
correctly,  and.  that  the  burden  was  on  the 
plaintiff  to  prove  notice  of  dishonor,  or  that 
the  notice  had  been  waived  (Perry  v.  Taylor, 
148  N.  C.  362,  62  S.  E.  423);  but  the  plaintiff 
insists  that  the  error  was  caused  by  the  con- 
duct of  the  defendant,  in  that  he  had  sub- 
stantially requested  the  court  to  so  charge, 
and  that  therefore  the  defendant  cannot  take 
advantage  of  the  error. 

[2]  It  is  true  that  a  party  cannot  except  to 
an  instruction  given  at  his  request  (Kelly  v. 
Traction  Ck).,  132  N.  O.  374,  43  S.  B.  923),  but 
an  examination  for  the  instruction  given 
shows  that  it  goes  beyond  the  position  taken 
by  the  defendant 

[3]  The  defendant  assumed  the  burden  of 
showing  that  he  did  not  receive  notice,  but 
not  that  there  was  no  waiver  of  notice, 
and  the  charge  places  on  him  the  burden  of 
showing  both,  and  in  this  we  are  of  opinion 
there  is  substantial  error  against  the  defend- 
ant. 

[4]  The  letter  which  was  introduced  in  evi- 
dence by  the  plaintiff,  and  to  which  the  de- 
fendant excepted,  was,  we  think,  oompetait 
as  tending  to  corroborate  the  evidence  of 
the  plaintiff  that  the  defendant  agreed  to  col- 
lect the  note,  which  would  be  material  on  the 
issue  of  waiver  of  notice,  as  the  principle 
is  well  established  that  there  may  be  a  waiver 
of  notice  before  or  after  maturity  of  the  in- 
strument. 

For  the  error  pointed  out  there  must  be  a 
new  trial. 

New  trial. 

BROWN,  J^  not  sitting. 


(180  N.  c.  78) 

PENNiMAN  V.  WINDER.     (No.   13.) 

(Supreme  Court  of  North  Carolina.    Sept.  22, 

1920.) 

1.  Sales  ^=»I97— Risk  of  loss  In  transitu  fol- 
lows title. 

The  general  rule  in  mercantile  law  is  that 
the  risk  follows  the  title,  and  where  property 
is  lost  in  transitu  the  party  in  whom  title  rests 
mu&t  stand  the  loss. 

2.  Sales  <e=»202(6)---Title  to  goods  shipped  "to 
order  notify"  Is  In  seller  and  he  must  stand 
loss  In  transitu. 

When  a  seller  ships  goods  "to  order  notify" 
and  draws  for  the  purchase  money,  the  titie  and 
right  of  possession  to  the  property  is  reserved 
by  the  seller  until  the  draft  is  paid,  and  no  title 
passes  to  the  buyer,  and  any  loss  in  transita 
must  be  borne  by  the  seller,  although  the  buyer 


arranges  with  a  shipping  company  for  the  ship, 
which  receives  the  goods  from  the  seller  to  be 
carried  to  destination,  where  the  draft  is  to 
be  paid. 

Appeal  from  Superior  Court,  Pasqootank 
County;   Guion,  Judge. 

Action  by  N.  G.  Penniman,  trading  as  the 
Baltimore  Pulverizing  Company,  against  Lu 
L.  Winder.  From  a  judgment  of  nonsuit,  the 
plaintiff  appeals.    Affirmed. 

Aydlett  db  Simpson,  of  Elizabeth  City,  for 
appellant 

Thompson  &  Wilson  and  Meekins  db  Mc- 
Mullan,  all  of  Elizabeth  City,  for  app^ee. 

BROWN,  J.  It  appears  in  evidence  that 
the  plaintiff  and  defendant  entered  into  a 
contract  whereby  plaintiff  agreed  to  sell  de- 
fendant, and  defendant  agreed  to  buy,  95 
tons  of  .oyster  shell  lime  f.  o.  b.  vessel  at 
Baltimore,  and  defendant  arranged  with 
Wathen  &  Company,  shipbrokers,  of  Balti- 
more, Md.,  for  the  schooner  Mary  Gaillard 
to  receive  the  said  lime  at  Baltimore  for 
him. 

The  plaintiff  did  not  deliver  the  lime  to 
the  defendant  at  Baltimore,  and  did  not  ship 
same  to  him  open,  but  shipped  same  to  be 
delivered  at  Hall's  creek,  Littie  River,  N.  C, 
to  ''order  notify"  defendant,  and  attached  the 
bill  of  lading  to  a  sight  draft,  and  sent  them 
through  the  First  National  Bank  of  Elizabeth 
City  for  collection.  On  the  voyage  from  Bal- 
timore to  Hairs  creek  the  Mary  Gaillard 
sank,  and  the  cargo  of  oyster  shell  lime  was 
never  delivered  at  Hall's  crecfk.  This  action 
is  brought  to  recover  the  purchase  price  for 
lime,  being  the  amount  of  the  draft  attached 
to  the  bUl  of  lading. 

[11  The  general  rule  in  mercantile  law  is 
that  the  risk  follows  the  titie.  If  the  title 
had  passed  to  the  defendant,  then  the  loss 
would  have  fallen  upon  him,  and  he  would 
be  liable  to  pay  for  the  lime,  although  he 
bad  never  received  it.  If,  on  the  contrary, 
the  title  bad  not  passed  to  the  defendant, 
but  was  retained  by  the  plaintiff,  then  the 
risk  in  transitu  was  on  the  plaintiff,  and  he 
cannot  recover  the  price  of  the  lime.  Joyce  v. 
Adams,  8  N.  Y.  291.  We  think  the  undis- 
puted evidence  shows  that  the  title  to  the 
lime  was  retained  by  the  plaintiff  for  his  own 
protection,  and  that  it  was  only  to  be  deliv- 
ered to  the  defendant  upon  payment  of  the 
draft  attached  to  the  bill  of  lading. 

[2]  When  the  sell^  ships  goods  "to  order 
notify,"  and  draws  for  the  purchase  money, 
the  title  and  right  of  possession  to  the  prop- 
erty is  reserved  by  the  seller  lentil  the  draft 
is  paid.  No  title  passes  to  the  buyer,  and 
any  loss  in  transitu  must  be  borne  by  the 
seller.  24  R.  C.  L.  title  Sales,  |f  300-310; 
35  Cyc.  332,  333 ;  Sims  v.  RaUroad,  130  :^.  C. 
556,  41  S.  E.  673. 

Affirmed. 


^s»For  other- 
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(ISO  N.  C.  SI) 

NEWBY  ot  al.  v.  ATLANTIC  COAST 
REALTY  CO.  «t  al.    (N«.  29.) 


KEWBY  ▼.  ATLANTIC  COAST  BEAI/TY  CO.  009 

(lOS  S.B.> 

and  another.  Judgment  for  plaintiffs;,  and 
defendants  appeaL  Reversed,  and  new  trial 
directed. 


(Supreme  O^nrt  of  North  CSarolina.    Sept.  22, 

1820.) 

t<  Vendor  and  pnrabaser  «s»35l  (3)— Damages 
for  breach  by  vendor  Is  dlllerenoe  between 
price  and  market  value. 
The  measure  of  damages  for  breach  of  a 
contract  to  convey  land  is  the  difference  be- 
tween the  contract  price  for  the  land  and  the 
market  valne  at  the  time  the  conyeyance  should 
have  been  made. 

2.  Damages  ^s» 1 20 (I)— Measure  for  breach  of 
oontract  Is  what  plaintiff  loses  from  nonper- 
formanee. 

Damages  for  breach  of  a  contract  are 
awarded  as  compensation,  and  the  measure  is 
the  amount  plaintiff  would  have  received,  if 
the  contract  had  been  kept,  indnding  gains  pre- 
vented by  the  breach,  as  well  as  losses  sus- 
tained. 

3.  Damages  ^=9 1 25— Measure  for  failure  to 
furnish  money  fur  option  Is  differenee  between 
option  prion  and  reasonable  resale  pries. 

•  The  measure  of  damage  for  breach  of  a 
contract  to  furnish  to  plaintiffs  the  money  with 
which  to  take  up  an  option  for  the  purchase  of 
land,  the  parties  to  share  equally  in  the  profits 
of  a  resale,  is  one-half  the  difference  between 
the  option  price  of  the  land  and  the  price  which 
could  have  been  obtained  by  resale  within  a  rea- 
sonable time. 

4.  Damages  ^s»  1 25— For  failure  to  furnish 
money  for  option  n<^t  fixed  at  time  of  option's 
expiration. 

The  damages  for  defendant's  breach  of  a 
contract  to  furnish  plaintiff  the  money  to  take 
up  an  option  for  the  purchase  of  land  in  con- 
sideration of  one-half  the  profits  from  a  re- 
sale thereof  are  not  to  be  determined  as  of  the 
date  of  the  expiration  of  the  option,  but  as  of 
the  date  when  a  resale  could  have  been  effected 
1^  reasonable  efforts. 

5.  Evidence  ^=s>3l7(  17)— Declarations  as  to 
value  by  witnees,  who  did  not  testify  to  val- 
ue, inadmissible. 

Declarations  made  out  of  court  as  to  the 
value  of  the  land  in  question  by  a  witness  who 
testified  for  defendant,  but  did  not  give  an  opin- 
ion as  to  the  value  of  the  property,  are  inad- 
missible on  behalf  of  plaintiff. 

6.  Contracts  «=9346(4)-(-Breach  by  defendants 
of  prior  oontraot,  abrogated,  inadmissible. 

Where  the  complaint  alleged  that  a  prior 
written  contract  between  the  parties  bad  been 
abrogated  by  mutual  consent  when  the  oral 
contract  sued  upon  was  made,  it  was  error  to 
admit  evidence  by  plaintiff  that  defendants  had 
breadied  the  written  contract. 

Appeal  firom  Superior  Court,  Perquimans 
County;  Cranmer)  Judge. 

Action  by  W.  G.  Newby  and  another 
against  the  Atlantic  C^oast  Realty  Company 


This  la  an  action  to  recover  damages  for 
breach  of  contract  In  1918  the  plaintiffs 
procured  an  option  on  the  Fleetwood  farms 
in  Perquimans  county,  giving  them  the  right 
to  buy  the  farms  and  the  stock  and  the 
farming  implements  thereon  by  January  % 
1919,  for  $96,875,  and  subsequently  enter- 
ed into  a  oontract  with  the  defradants,  giv- 
ing them  an  interest  in  the  option.  Pur- 
suant to  agreement  between  the  parties  the 
land  was  offered  for  sale  on  December  6» 
1918,  when,  the  crowd  at  the  sale  not  be- 
ing as  expected,  the  land  was  Iwught  in 
for  the  benefit  of  the  plaintiffs  and  de- 
fendants, and  the  plaintiffs  allege  that  the 
first  contract  was  then  abrogated  and  a  new 
contract  made,  which  is  the  contract  sued  on, 
and  by  the  terms  of  which  the  defendants 
agreed  that  the  property  bought  at  said  sale 
on  December  6th  was  to  be  held  for  a  highei 
profit  and  sold  as  opportunity  offered ;  that 
the  defendant  realty  company  would  furnish 
the  money  to  comply  with  the  option,  and 
would  also  furnish  the  money  necessary  to 
cultivate  said  lands  during  the  year  1919,  and 
that  the  plaintiffs  should  have  one-half 
of  the  profits  arising  from  the  sale  of  the 
lands,  less  the  expenses  of  the  sale  and  one- 
half  the  profits  from  the  cultivation  of  the 
lands. 

The  plaintiffs  introduced  evidence  tending 
to  establish  the  contract,  which  was  not  in 
writing  as  alleged  by  them,  and  its  breach, 
and  also  evidence  as  to  the  damages  they 
were  entitled  to  recover.  The  defendants 
denied  the  execution  of  the  contract,  and  also 
denied  that  the  plaintiffs  had  suffered  any 
damage.  His  honor,  among  other  things, 
charged  the  Jury  as  follows: 

"As  to  the  land,  what  damages  are  plaintiffs 
entitled  to  recover  on  account  of  defendant's 
refusal  to  finance  the  proposition?  And  when 
you  come  to  consider  this  issue,  if  you  do  con- 
sider it,  I  charge  yon  that  the  measure  of  dam- 
age is  the  difference  between  the  price  of  the 
land  in  the  option,  to  wit,  $96*875,  and  the  fair 
market  value  of  the  land  on  the  1st  of  Janu- 
ary, 1919,  whatever  you  find  the  fair  market 
value  to  be.  And  if  you  find  there  was  a  con- 
tract, plaintiffs  will  be  entitled  to  one-half  of 
the  difference  between  the  price  named  in  the 
option  and  the  fair  market  value  of  the  land 
and'diattels  on  the  1st  of  Jannsory,  1919. 
There  is  no  contention  about  the  price  named 
in  the  option,  which  is  $96,875,  so  that  will  give 
you  no  trouble.  You  are  to  find  the  fair  mar- 
ket value  of  the  property  on  the  Ist  of  Jan- 
uary, 19l9,  and  then  one-half  of  the  difference 
between  it  and  the  option  price  will  be  the  sum 
you  should  write  as  your  snswer.** 

And  the  defendants  excepted.  The  jury  re- 
turned the  following  verdict : 
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'^(1)  Did  plaintiffs  and  defendant  enter  into 
the  contract  as  alleged  in  the  complaint?  An* 
awer:    Yes. 

"(2)  Were  plaintiffs  ready,  able,  and  wiUing 
to  comply  with  said  contract?    Answer:    Yes. 

"(8)  Did  defendants  wrongfully  breach  said 
contract  as  alleged  in  the  complaint?  Answer: 
Yes. 

''(4)  What  damages  are  plaintiffs  entitled  to 
recover?  (a)  On  account  of  defendants*  re- 
fusal to  finance  the  proposition?  Answer: 
$15,000.00.  (b)  On  account  of  profits  in  farm- 
ing  operations?     Answer:  $7,500.00." 

There  was  a  Judgment  In  favor  of  the 
plaintilfs,  and<  the  defendants  appealed. 

Chas.  Whedbee,  of  Hertford,  and  Thomp- 
son &  Wilsoix  and  Aydlett  &  Simpson,  all  of 
Elizabeth  City,  for  appellants. 

Ehringhaus  &  Small  and  Meekins  &  Mc- 
Mullan,  all  of  Elizabeth  City,  for  appellees. 

ALLEN,  J.  There  is  no  exception  in  the 
record  requiring  the  consideration  of  the 
application  of  the  statute  of  frauds  to  the 
contract  on  which  the  defendants  declared, 
and  the  case  has  been  tried  on  two  ques- 
tions— the  existence  of  a  contract  and  Its 
terms,  and  the  amount  of  damages  in  the 
event  of  a  breach.  The  first  of  these  ques- 
tions is  one  of  fact,  and  is  not  complicated 
by  any  legal  questions,  except  as  to  the  ad- 
missibility of  evidence;  but  the  second  in- 
volves the  rule  for  the  measurement  of  dam- 
ages, which  cannot  be  correctly  laid  down 
without  a  clear  apprehension  of  the  nature 
6f  the  contract. 

[1]  In  tlie  first  place,  the  plaintiffs  are  not 
asking  to  recover  damages  for  breach  of  con- 
tract to  convey  land.  If  they  had  done  so, 
and  the  contract  had  been  In  writing,  the 
rule  laid  down  by  his  honor  would  have  been 
the  true  measure  of  damages,  being  one- 
half  of  the  difference  between  the  option  price 
and  the  market  value  of  the  land  at  the  time 
of  the  breach;  but,  being  by  paxol,  if  one  to 
convey  the  land,  the  statute  of  frauds  would 
be  a  complete  defense.  The  plaintiffs  are 
asking  to  recover  damages  for  breach  of  a 
contract  by  the  terms  of  which,  as  they  al- 
lege, the  defendants  agreed  to  furnish  the 
money  to  take  up  the  option,  which  expired 
on  the  1st  day  of  January,  1919,  and  to  sell 
the  land  and  pay  the  plaintiffs  one-half  the 
profits,  less  one-half  the  expenses  of  sale,  and 
to  furnish  the  money  for  the  cultivation  of 
the  lands  for  the  year  1919  under  the  man- 
agement of  one  of  the  plaintiffs,  and  to  pay 
the  plaintiffs  one-half  the  profits  from  the 
crops. 

[2]  What,  then,  is  the  measure  of  damages 
for  the  breach  of  the  contract  sued  on?  Dam- 
ages are  awarded  as  a  compensation  for  the 
breach. 

.  *'(jrenerally  speaking,  the  amonnt  that  would 
have  been  received,  if  the  contract  had  been 
kept,  and  which  will  completely  indemnify  the 
injured  party,  is  the  true  measure  of  damages 


for  its  breach.  Benjamin  v.  Hillard,  23  How. 
149;  Mace  v.  Ramsey,  74  N.  C.  14.  Where 
one  violates. his  contract  he  is  liable  for  such 
damages,  including  gains  prevented,  as  well 
as  losses  sustained,  whidi  may  fairly  be  sup- 
posed to  have  entered  Into  the  contemplation 
of  the  parties  when  they  made  the  contract; 
that  is,  such  as  might  naturally  be  expected  to 
follow  its  violation,  and  they  mu&t  be  certain, 
both  in  their  nature  and  in  respect  to  the  cau«e 
from  which  they  proceed."  Machine  Co.  v. 
Tobacco  Co.,  141  N.  C.  289,  53  S.  E.  887. 

**The  amount  which  would  have  been  received, 
if  the  contract  had  been  kept,  is  the  measure 
of  damages  if  the  contract  is  broken,  and  this 
means  the  value  of  the  contract,  including  the 
profits  and'  advantages  which  are  its  direct  re- 
sults and  ftuits."    8  R.  O.  L.  452. 

"As  a  general  rule  a  party  not  in  default  is, 
in  case  of  a  breach  of  contract  due  to  the  fault 
or  omission  of  the  other  party,  entitled  to  re- 
cover profits  which  would  have  resulted  to 
him  from  performance."    17  C.  J.  788. 

[3]  In  other  words,  the  plaintiffs  are  enti- 
tled to  be  put  in  the  same  position  they 
would  have  been  in  if  the  oontract  had  been 
performed,  and  to  recover  only  what  has 
been  lost  by  nonperformance,  and  tested  by 
this  principle  instead  of  being  entitled  to  the 
difference  between  the  option  price  and  the 
market  value  of  the  land  on  January  1,  1919. 
they  ought  to  recover,  if  they  sustain  their 
contentions,  one-half  the  profits  which  would 
have  been  made  upon  a  resale  of  the  propr 
erty  in  the  exercise  of  reasonable  care  and 
Judgment.' 

[41  His  honor  lias  fixed  the^date  for  the 
ascertainment  of  the  damage  as  of  January  1, 
1919,  the  time  when  the  option  expired,  when 
it  was  not  within  the  contemplation  of 
the  parties  that  the  land  should  be  sold  at 
that  date  or  that  any  profit  should  then  be 
realized,  and,  when  according  to  the  plain- 
tiffs, it  had  been  agreed  that  the  land  should 
be  sold  at  a  later  date  and  the  profits  then 
divided.  The  market  value  of  the  landB  when 
the '  lands  could  he  reasonably  sold  under 
the  contract  will  be  material,  but  not  control- 
ling, and  other  circumstances,  such  as  the 
size  of  the  land,  the  importunity  to  secure 
purchasers  for  so  large  a  body  of  land«  the 
condition  of  the  money  market,  may  properly 
be  considered.  We  are  therefore  of  opinion 
that  there  has  been  substantial  error  commit- 
ted against  the  defendants. 

[S]  His  honor  also  permitted  the  witness 
T.  B.  Waters  to  testify  that  he  heard  Mr. 
Charles  Whedbee,  who  held  an  option  on  the 
land  prior  to  the  option  secured  by  the  plain-^ 
tiffs,  say  that  he  would  take  $150,000  for  the 
land,  and  that  if  the  witness  would  take  it  for 
that  price  he  could  easily  get  that  for  it. 
Mr.  Whedbee  had  been  examined  as  a  wit- 
ness in  behalf  of  the  defendants,  but  he  did 
not  testify  as  to  the  value  of  the  land,  and 
this  declaration,  therefore,  had  no  tendency 
to  contradict  him,  and  was  inc<Hnpetent  as 
an  unsworn  declaration. 
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[a]  The  i^aintiJffs  were  also  permitted  to 
Introduce  evidence  tending  to  show  a  breach 
of  the  first  contract  by  the  defendants,  when 
the  plaintiffs  testified  that  this  contract  had 
been  abrogated,  which  was  erroneous.  Evi- 
dence as  to  the  first  contract  was  only  permis- 
sible as  matter  of  inducement,  to  show  the 
relation  of  the  parties  at  the  time  of  making 
the  second  contract  and  the  reasons  for  en- 
tering into  it.  There  must  therefore  be  a  new 
trial. 

New  trial 


Xiao  N.  C.  68) 

8PRU1LL  V.  BRANNINQ  MFG.  CO. 

BATEMAN  at  al.  v.  SAME. 

(No.  M.) 

•{Sapreme  Court  of  North  Carolina.    Sept  22, 

1920.) 

4.  Shipping  ^»79— Tug  liable  for  negligent 
ilestnietion  of  fish  nets. 

If  the  employ^  of  defendant  eompauy  in 
•charge  of  its  tug  saw,  or  by  the  exercise  of 

ordinary  care  should  have  seen,  the  nets  of 
jplaintiff  fishermen   outside   the  usual   channel 

of  navigation  in  time  to  have  avoided  striking 
.and  injuring  them,  but  did  not  use  due  care  to 
•avoid  such  injury,   defendant  was  liable;   or* 

dinary  negligence  being  the  test  of  its  liability. 

2,  Shipping  ^s»79— Vessel  exercising  right  of 
navigation  cannot  trespass  on  fishermen's 
rights. 

Though  the  right  of  navigation  in  navigable 
waters  is  paramount  to  the  right  of  fishing 
where  such  rights  conflict,  yet  where  both  can 
•be  fairly  enjoyed  the  right  of  navigation  can- 
Jiot  trespass  on  and 'injure  the  right  of  fishing; 
■owners  of  a  vessel  in  such  case  being  liable  to 
'fishermen  for  danmges  through  negligent  oper- 
^ation,  though  there  is  no  malice  or  wantonness. 

Appeal  from  Superior  Court,  Tyrrell  Coun- 
ty; Lyon,  Judge. 

Actions  by  J.  W.  SpruiU  and  by  H.  W. 
Bateman  and  L.  L.  Basnight  against  the 
Branning  Manufacturing  Company.  From  a 
Judgment  for  defendant,  plaintifCs  appeal. 
New  trial. 

Civil  actions  tried  upon  these  issues: 

Q.  Were  the  nets  of  the  plaintifif,  J.  W. 
Spruill,  injured  by  the  negligence  of  the  de- 
fendant, as  alleged  in  the  complaint?    A.  No. 

Q.  If  so,  what  damage  is  the  plaintiff  en- 
titled to  recover? 

Q.  Were  the  nets  of  the  plaintiffs,  Herbert 
W.  Bateman  and  L.  L.  Basnight,  injured  by  the 
negligence  of  the  defendant,  as  alleged  in  com- 
'plaint?    A.  No. 

Q.  If  so,  what  damage  are  the  plaintiffs  en- 
"titled  to  recover? 

Majette  ft  Whitlej,  of  Columbia,  for  Hp- 
)pellants. 

T.  W.  Woodley^  of  Coluoibia,  and  Meekins 
4fc  McMullan,  of  Elizabeth  City,  for  appellee. 


BROWN,  J.  These  a<*tion8  were  consolidat* 
ed  and  tried  as  one.  They  are  brought  to 
recover  damages  for  destruetion  of  plantiffs' 
nets  in  the  waters  of  Albermarle  Sound.  The 
evidence  tended  to  prove  that  the  nets  were 
set  between  what  is  known  as  Iiaurel  Point 
and  Bull  Point,  in  what  is  called  Bull's  Bay, 
and  were  at  least  400  or  500  yards,  as  shown 
by  the  evidence.  Inside  of  Laurel  Point  light- 
house, and  inside  of  the  lane"  of  navigation 
from  the  sea  buoy  at  the  mouth  of  the  Scup- 
pemong'  river  to  said  lighthouse.  The  nets 
of  Bat^nan  and  Basnight  were  set  some  dis- 
tance in  front  of  those  of  Spruill,  and  the 
tug  of  defendant  company  necessarily  had 
to  run  over  those  nets  before  she  reached 
those  of  SpmiU.  During  the  times  afore- 
said the  defendant  company  was  engaged  in 
operating  a  tugboat  named  Arm  &  Hammer, 
for  the  purpose  of  towing  rafts  of  logs  from 
Scuppemong  river  to  Edenton.  In  running 
this  course  the  said  tug,  by  marine  usages 
and  the  Inland  Rules  of  Navigation,  was 
supposed  to  clear  the  sea  buoy  at  the  mouth 
of  Scuppemong  river  and  then  navigate 
by  her  compass  northwest  by  one-quarter 
north,  clearing  the  Laurel  Point  lighthouse 
by  a  safe  margin.  When  she  cleared  the 
said  lighthonse,  the  next  course  up  the  sound 
by  the  compass  is  north  by  one-quarter 
south  to  Sandy  Point,  or  to  the  draw  in  the 
Norfolk  Southern  bridge  across  the  sound. 
This  was  the  proper  and  usual  lane  of  navi- 
gation, and  the  nets  in  question  were  well 
inside  of  this  lane,  according  to  the  evidence. 
In  making  her  runs  to  Edenton  with  the 
said  rafts,  on  numerous  occasions  the  said 
tug  ran  over  the  nets  of  the  plaintiffs,  set 
as  aforesaid,  destroying  some  and  greatly  in- 
juring others.  The  sound  at  that  point  is 
15  miles  wide,  with  an  average  depth  in 
tlie  sound  of  4  fathoms.  According  to  the 
evidence  the  weather  on  each  occasion  when 
the  nets  were  run  over  was  fair,  the  water 
fimooth,  and  there  was  no  necessity  for- 
running  over  the  nets. 

[1]  The  plaintiffs  asked  the  foUownig  in- 
struction : 

"That  if  the  jury  shall  find  from  the  greater 
weight  of  the  evidence  that  the  employes  of 
defendant  in  charge  of  its  tug  saw,  or  by  the 
exercise  of  ordinary  care  ought  to  have  seen, 
the  nets  of  the  plaintiffs  in  time  to  have  avoid- 
ed striking  them,  and  did  not  use  due  care  to 
avoid  mjury  to  tbe  nets,  you  will  answer  the 
first  issue  Tfes.' " 

r  I 

We  are  of  (pinion  that  this  instruction 
should  have  been  given.  The  instruction  sim- 
ply makes  ordinary  negligence  the  test  of 
the  defendant's  liability  which  is  the  true 
rule.    36  Cyc.  p.  166. 

[2]  Although  the  .  right  of  nayigation  in 
navigable  waters  is  ordinarily  paramount  to 
the  right  of  fishing  therein,  where  the  rights 
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conflict,  yet,  where  t)ot!i  can  be  freely  and 
fairly  enjoyed,  the  right  of  naylgatlon  has 
no  right  to  trespass  upon  and  injure  the 
right  of  fishing,  and  in  such  cases  the  owners 
of  a  vessel  will  be  liable  tor  damages  caused 
to  fishermen  by  the  negligent  navigation  of 
their  vessel,  although  they  do  not  aot  mall* 
doudy  or  wantonly. 
New  trial. 


(180  N.  c.  1) 

CHERRY  V.  L.  J.  UPTON  &  CO.     (No.  28.) 

(Supreme  Court  of  North  Carolina.    Sept  V^ 

1920.) 

1.  Evidence  ^s»l30— Aeoeunts  for  tales  ren- 
dered to  plaintiff  by  third  parties  Inadmlssl- 
bio  as  rss  inter  alios  aota. 

In  an  action  for  damages  for  the  defend- 
ant's refusal  to  accept  and  pay  the  contract 
price  for  certain  No.  1  and  No.  2  potatoes 
sold  and  delivered,  ^herein  it  claimed  refusal 
was  because  they  were  not  of  the  contract 
grades,  for  which  there,  was  a  market,  and 
plaintiff  offered  evidence  that  they  were  of  such 
grades,  and  that  after  the  refusal  defendant 
had  shipped  them  to  other  merchants,  who  sold 
them  snd  accounted  to  defendant,  such  ac* 
counts,  giving  the  grades  as  No.  1  and  No. 

2,  and  the  sale  prices,  were  inconsistent  and 
inadmissible,  because  they  were  unsworn  dec- 
larations, and  as  to  defendant  res  inter  alios 
acta. 

2.  Sales  «8»384 (2) —Damages  for  buyer's 
breaoh  stated. 

For  buyer's  refusal  to  accept  and  pay  for 
goods,  the  messure  of  damages  is  the  difference 
between  the  contract  price  and  the  market 
price  at  the  time  and  place  of  delivery. 

3.  Sales  ^=»388-*instruotion  not  givinfl  aay 
measure  of  damage  held  insufficient. 

In  an  action  for  damages  for  the  buyer's 
refusal  to  accept  and  pay  the  contract  price  for 
potatoes  sold  and  delivered,  some  measure  of 
damages  should  have  been  given  the  jury  for 
th^ir  guidance,  and  it  was  not  sufficient  to  in- 
struct the  jury  "to  allow  such  sum  as  you  find 
the  damages  to  be,"  subject  to  the  duty  im- 
posed on  plaintiff  to  mitigate  the  loss. 

4.  Sales  ^s»4 18 (2)— Measure  of  damages  on 
seller's. bresoh  stated. 

On  the  failure  of  the  seller  to  deliver  goods 
having  a  market  vslue,  the  measure  of  dam- 
ages is  the  difference  between  the  contract 
price  and  the  market  value  at  the  time  and 
place  where  they  should  have  been  ddivered. 

Appeal  from  Superior  Court,  Beaufort 
County ;  B).  H.  Cranmer,  Judge. 

Action  by  F.  F.  Cherry  against  L.  J.  Upton 
&  Co.  Judgment  for  plaintiff,  and  defendant 
appeals.    New  triaL      « 

This  is  an  action  to  recover  damages  for 
TCfusal  to  accept  and  pay  the  contract  price 
for  746  barrels  of  potatoes.  The  plaintiff  con- 


tracted to  sell  and  dtiirer  at  Aurora,  and  de- 
fendant to  buy  and  pay  for,  at  the  rate  of 
|3  per  barrel,  all  of  the  No.  1  and  No.  2  po- 
tatoes grown  on  three  of  plaintiff's  farms  in 
the  June  season  of  1916.  Plaintiff  alleged, 
and  testified  in  substance,  that  the  potatoes 
were  dug,  delivered,  and  paid  for  according 
to  contract,  with  the  exception  of  746  bar- 
rels, refused  by  defendant,  and  which,  ac- 
cording to  plaintiff,  were  up  to  grade;  that 
is,  Nos.  1  and  2.  The  defendant  justified  its 
refusal  to  take  the  746  barrels  on  the  ground 
that  they  were  not  Nos.  1  and  2,  being  sun- 
burnt to  such  an  extent  as  to  endanger  and 
depreciate  die  entire  lot 

The  plaintiff  offered  evidence  tending  to 
prove  that  the  potatoes  were  up  to  grade, 
and  that  the  defendant  refused  to  accept 
them,  and  that  he  shipped  them  to  New  York, 
where  they  were  sold  for  him  at  a  loss  of 
$944.18.  The  defendant  offered  evidence 
that  the  potatoes  were  sunburned  and  not 
in  accordance  with  the  contract,  and  that 
he  refused  to  receive  them  for  that  reason. 
Tbe  defendant  also  offered  evidence  tending 
to  show  that  there  was  a  market  for  pota- 
toes at  Aurora,  the  place  where  they  were 
to  be  delivered,  and  that  at  the  time  of  the 
refusal  of  the  defendant  to  receive  the  po- 
tatoes that  No.  1  and  No.  2  potatoes  were 
worth  there  $3  or  ^.75  per  barrel.  The 
plaintiff  introduced,  over  the  objection  of 
the  defendant,  the  accounts  of  the  sales  from 
the  merchants  in  New  York,  on  which  was 
given  the  number  of  barrels,  the  grade  of  the 
potatoes  as  No.  1  and  No.  2,  and  the  prices 
for  which  they  were  sold. 

Defendant  requested  the  court  to  diarge 
the  Jury : 

<1)  '*The  court  instructs  that  the  invoices 

or  accounts  of  sale  offered  by  plaintiff  in  evi- 
dence are  not  to  be  considered  by  the  Jury  as 
any  evidence  of  the  grade  or  condition  of  the 
potatoes  when  offered  for  delivery  to  defend- 
ant, if  you  find  they  were  so  offered.** 

The  court  declined  this  request,  and  de- 
fendant excepted. 

(2)  "Upon  the  second  issue  I  charge  you  that 
the  damage,  if  any,  which  plaintiff  may  be  en- 
titled to  recover  of  the  defendant,  depends 
upon  the  price  of  No.  1  and  No.  2  potatoes  at 
Aurora  at  the  time  of  refusal  by  defendant 
to'  take  the  potatoes  in  question.  The  measure 
of  damages,  therefore,  is  the  difference  between 
the  contract  price  of  $3  per  barrel  and  the 
market  price  of  No.  1  and  No.  2  potatoes  in 
Aurora,  where  the  same  were  to  be  delivered, 
at  the  time  of  refusal  by  defendant  In  this  con- 
nection plaintiff  testified  that  he  did  not  know 
the  market  price  at  Aurora  was  93  or  more 
per  barrel  at  that  time.  If  the  jury  answer 
the  first  issue  'Yes,*  and  further  nnd  that  the 
market  price  of  No.  1  and  No.  2  potatoes  at 
Aurora  at  the  time  of  refusal  by  defendant  was 
$8  or  more  per  barrel,  the  Jury  are  instructed 
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to  answer  the  tecond  iwae  *One  penny/  or 

some  other  nominal  amoDnt-** 

Kefnsedt  and  defendant  excepted. 
In  lieu  of  this  Instruction,  the  court  charg* 
ed  the  Jury: 

''I  instruct  yon  that  it  is  the  dnty  of  a  party 
to  a  contract^  upon  breach  of  the  contract  by 
the  other  party,  to  e^cercise  the  care  of  a 
pmdent  man  to  mitigate  the  loss.  If  you  an- 
swer the  first  issue  'Yes/  you  will  consider 
whether  the  plaintiff  obserred  this  rule,  and 
acted  as  an  ordinarily  prudent  man  would  have 
acted  under  said  circumstances— whether  he 
observed  the  rule  as  to  mitigation  of  damages, 
if  you  find  that  he  was  damaged.  If  you  so 
find,  then  you  wHl  allow  such  sum,  not  to  ex- 
ceed $944.18,  as  you  find  the  damage  to  be; 
and  if  you  find  that  a  less  number  of  barrels 
were  refused,  and  that  he  still  observed  the 
rule,  then  you  will  allow  such  sum  as  you 
find  the  damage  to  be.  You  may  allow  him 
interest  on  the  amount  you  find  due  him  from 
the  time  you  find  the  tender  to  have  been 
made.** 

To  this  instruction  the  defendant  excepted. 
The  Jury  returned  the  following  verdict: 

''(1)  Did  the  defendant  wrongfully  refuse  to 
accept  and  pay  the  plaintiff  for  any  part  of 
the  potatoes  ^braced  within  the  contract  of 
June  6,  1016,  sued  upon  in  the  action,  as  al- 
leged  in  the  complaint?    Answer:   Yes. 

"(2)  If  so,  in  what  amount,  if  any,  was  the 
plaintiff  damaged  thereby?  Answer:  $044.18, 
with  interest." 

There  was  a  judgment  in  favor  Of  the 
plaintur,  and  the  defendant  appealed. 

Small,  MacLean,  Bragaw  &  Bodman,  of 
Washington,  N.  C,  for  appellant. 

John  G.  Tooly,  of  Belhaven,  and  Harry 
McMullan,  of  Washington,  N.  0.,  for  appel- 
lee. 

ALI/BN,  J.  [1]  The  statements  of  accounts 
sent  by  the  New  York  merchants  to  the  plain- 
tiff were  inconsistent,  because  they  were 
mere  unsworn  declarations,  and  as  to  the 
defendant  res  inter  alios  acta.  If,  instead  of 
stoding  accounts,  they  had  written  a  let- 
ter acknowledging  the  receipt  of  the  potatoes 
and  saying  they  were  No.  I's  and  No.  2's, 
and  had  been  sold  for  a  certain  amount  of 
money,  it  would  not  be  contended  that  the 
letter  would  be  admitted  in  evidence,  and  the 
accounts  of  sales  contain  in  tf  ect  the  same 
declaration  and  are  subject  to  the  same  ob- 
jection. 

The  case  of  Pyeing  Ck>.  t.  Hosiery  Co.,  126 
N.  G.  292,  86  S.  B.  686,  is  in  point.  In  that 
case  the  plaintiff  brought  an  action  to  re* 
cover  a  balance  alleged  to  be  due  for  dyeing 
hosiery  goods  belonging  to  the  defendant,  find 
the  defendant  refused  to  pay  upon  the  ground 
that  the  work  was  defective  and  the  goods 
damaged.  The  defendant,  after  receiving 
the  goods  from  the  plaintiff,  shipped  thfem  to 
another  company  to  be  sold,  and  the  state- 
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ments  of  sales  were  returned  to  the  defend- 
ant On  the  trial  the  defendant  offered  these 
accounts  of  sales,  for  the  purpose  of  proving 
the  loss  on  the  goods ;  but  they  were  exclud- 
ed, because,  as  the  court  says: 

"They  were  simply  the  dedarations  of  the 
defendant's  agent.  Their  admission  would  vio- 
late the  rule  of  res  inter  alios  acta,  which  ex- 
cludes such  evidence." 

This  authority  was  afiSnned  in  Peele  v. 
Powell,  166  N.  G.  660,  73  S.  B.  234,  which, 
while  reversed  on  a  rehearing,  has  not  been 
disturbed  on  this  point 

Bitting  V.  Thaxton,  72  N.  G.  642,  is  even  a 
stronger  authority  against  the  plaintiff.  In 
that  case  the  plaintiff  brought  an  action 
against  the  defendant  as  his  agent,  among 
other  things,  for  the  conversion  of  pr<^)^ty 
belonging  to  the  plaintiff,  and  in  order  to 
prove  that  the  defendant  had  converted  87 
boxes  of  the  plaintUTs  tobacco  to  his  own 
use^  by  selling  them  to  one  Held,  offered  a 
copy  of  Reid's  book  in  evidence.  In  whi<di 
Reid  had  credited  the  defendant  with  the 
tobacco  as  his  own,  and  not  as  agent  for  the 
plaintiff.  The  evidence  was  reijected,  upon 
the  ground  that — 

"Reid's  book  was  only  Reid's  declaration,  and 
that  was  not  competent  evidence;  and  certain- 
ly the  copy  was  not  better  than  the  original.*' 

This  is  stronger  authority  against  the 
plaintiff,  because  in  the  Bitting  Glise  the  de- 
fendant had  been  dealing  with  the  party 
whose  book  was  offered  in  evidence,  while  in 
this  case  tills  defendant  has  had  no  connec- 
tion or  business  relation  with  the  merchants 
whose  statements  were  offered  in  evidence. 
If  another  rule  should  be  adopted,  and  evi- 
dence of  this  character  should  be  admittedv 
the  doors  would  be  opened  wide  for  collu- 
sion and  fraud  and  parties  could  be  confront- 
ed at  the  trial  with  damaging  evidence,  of 
which  they  would  have  no  notice,  without 
the  safeguard  of  an  oath  or  the  opportunity 
for  cross-examination.  It  follows,  therefore, 
that  there  was  error  in  receiving  the  evi- 
dence, and  in  refasing  to  give  the  first  in- 
struction prayed  for. 

[2,  3]  The  defendant  was  also  entitled  to 
have  the  Jury  instructed  on  the  issue  of  dam- 
ages as  requested.  **Some  measure  of  dam- 
ages should  have  been  given  the  Jury  for 
their  guidance,"  and  It  was  not  sufficient  to 
instruct  the  Jury  "to  allow  such  sum  as  you 
find  the  damage  to  be,"  subject  to  the  duty 
Imposed  on  the  plaintiff  to  mitigate  the  loss. 
Coles  V.  Lumber  Co.,  160  N.  C.  190,  63  S.  E. 
736. 

'Tht  measure  of  damages  in  an  action  by  the 
seller  for  nonacceptance  is  the  loss  directiy  and 
naturally  resulting  in  the  ordinary  course  of 
events  from  the  buyers'  breach  of  contract. 
Where  there  is  an  available  market  for  the 
goods  in  question,  the  measure  of  damages  is 
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prima  facie,  or  in  the  absence  of  special  cir- 
cumBtances  showing  greater  damage,  to  be  as- 
certained by  the  difference  between  the  ,  con- 
tract price  and  the  market  or  current  price 
at  the  time  or  times  when  the  goods  ought  to 
haye  been  accepted,  or,  if  no  time  was  fixed 
for  acceptance,  then  at  the  time  of  the  re- 
fusal to  accept**    5  Elliott,  CSontracts,  {  6095. 

[4]  The  same  rule  appUes  to  breaches  by 
the  seller. 

"It  is  undoubtedly  the  general  rule  that,  on 
a  failure  by  the  bargainer  to  deliver  goods 
liaying  a  market  value,  the  measure  of  dam- 
age is  the  difference  between  the  contract  pric^ 
and  the  market  value  'at  the  time  and  place 
where  it  should  have  been  delivered.'  '*  Hosiery 
Co.  ▼.  Ck>tton  Mills,  140  N.  0.  452,  63  S  E. 
140. 

The  defendant  had  the  right  to  refuse  to  re- 
ceive the  potatoes,  and  the  plaintiff  could  re- 
cover nothing,  unless  the  potatoes  graded  No.  1 
and  No.  2,  as  required  by  the  contract ;  and  if 
they  were  of  that  quality,  and  the  refusal  of 
the  defendant  to  receive  them  was  wrongful, 
the  plaintiff's  damages  would  be  nominal,  if 
the  plaintiff  could  have  sold  the  potatoes  at 
Aurora,  the  place  of  delivery,  for  as  much  as 
the  contract  price  or  for  a  greater  sum,  and 
the  defendant  was  entitled  to  have  the  Jury 
so  instructed,  and  it  was  error  to  refuse  to 
do  so  as  requested* 

New  trial. 


(180  N.  c.  «7) 

BERRY  V.  BOOMER  ot  af.    (No.  33.) 

(Supreme  Oourt  of  North  Carolina.    Sept.  2% 

1920.) 

1.  Mortgages  ^=9290— Reconveyanoo  of  part 
of  land  by  grantee  subject  to  mortgaga  did 
not  deprive  him  of  right  to  have  such  land 
sold  in  exoneration  of  remaining  land. 

That  plaintiff,  grantee  of  land  subject  to 
mortgage,  reconveyed  to  his  grantor  25  acres 
with  covenant  of  warranty,  though  a  full  cove- 
nant, did  not  take  from  him  his  equitable  right 
to  have  the  25  acres  sold  by  the  mortgagee's 
administrator  in  exoneration  of  the  remaining 
land  conveyed  to  plaintiff  originally  with  spe- 
cific warranty  against  incumbrances  as  well  as 
general  warranty  of  title. 

2.  Mortgages  ^s»290— Grantee  not  oompelied  to 
resort  to  law  to  enforce  equitable  right  to 
have  reconveyed  land  sold  In  exoneration  of 
other  land. 

Plaintiff,  grantee  subject  to  mortgage  of 
land  with  specific  warranty  against  incum- 
brances as  well  as  general  warranty  as  to  title, 
was  not  compelled  to  resort  to  law  to-  enforce 
his  well-established  equitable  right  to  have  sold 
by  the  mortgagee's  administrator  in  exonera- 
tion of  the  remaining  laud  conveyed  to  plaintiff 
part  of  the  land  reconveyed  by  him  to  liis  gran- 
tor, if  the  administrator  was  willing  to  per- 
form his  duty  in  such  respect;    the  purchase 


money  for  the  land  reconveyed  to  her  being  the 

personal  debt  of  the  grantor. 

3.  Mortgages  ^s»369( 7)— Presumption  favors 
regularity  of  execution  of  power  of  sale. 

The  presumption  of  law  is  in  favor  of  reg- 
ularity in  execution  of  a  power  of  sale  under 
mortgage,  and  the  burden  was  on  defendants 
to  show  a  claimed  failure  to  advertise  properly. 

4.  Mortgages  ^=5>358— Mortgagee's  administra- 
tor had  certain  discreition  to  sell  In  parcels. 

Though  mortgage  did  not  give  administra- 
tor of  mortgagee  right  to  sell  the  land  in  lots 
or  parcels,  the  law  vested  in  iiim  a  certain  dis- 
cretion in  the  matter;  his  primary  duty  l)eing 
to  see  the  property  brought  the  amount  of  the 
indebtedness,  and  bis  secondary  duty  being  to 
see  the  sale  should  cause  as  little  injury  as 
possible  to  others. 

5.  Mortgages  ^=>369 (2)— Persons  Injured  by 
arbitrary  sale  in  parcels  nnder  power  may  In- 
voke equity. 

If  the  trustee  or  the  mortgagee's  adminis- 
trator, in  malting  a  sale  under  power  in  a  mort- 
gage, acts  arbitrarily  or  in  an  unfriendly  man- 
uer,  and  so  divides  the  land  as  to  injuriously 
affect  its  value  at  the  sale,  the  persons  injured 
may  seek  the  aid  of  equity  to  set  aside  the 
sale,  which  is  voidable,  but  not  void. 

Appeal  fronr  Superior  Court,  Hyde  Ck>iiii- 
ty;  B.  H.  C^nmer,  Judge. 

Action  by  A.  Berry  against  W.  H.  Boomer 
and  Alex  Harris.  From  a  judgment  of  non- 
suit, plaintiff  appeals.    Reversed. 

Spencer  &  Spencer,  of  Swan  Quarter,  and 
Daniel  &  Carter,  for  appellant 

Thomas  S.  Long,  of  Swan  Quarter,  and 
Ehringhaus  &  Small,  of  Elisabeth  City,  for 
appellees. 

BROWN,  J.  This  action  involves  title  to  a 
tract  of  land  containing  about  25  acres.  l%e 
action  is  brought  to  restrain  defendants  from 
trespassing  thereon.  The  land  belonged  to 
Virginia  Fisher,  who  conveyed  It  to  Mary  J. 
Harris,  who  with  her  husband  executed  a 
mortgage  thereon  to  Virginia  Fisher  for  the 
purchase  money,  which  has  never  beoi  paid. 
On  December  29,  1903,  Mi^ry  J.  Harris  and 
husband  sold  and  conveyed  the  land  with  full 
covenant  of  warranty  to  plaintiff.  On  Janu- 
ary 16,  1906,  plaintiff  reconveyed  to  Mary  J. 
Harris  25  acres  of  this  tract  of  land,  with  a 
covenant  of  warranty.  Mary  J.  Harris  and 
husband  are  both  dead,  and  defendants  are 
their  heirs  at  law. 

After  the  death  of  Mary  J.  Harris  and  hna- 
band,  and  also  of  Virginia  Fisher,  the  pur- 
chase-money  debt  being  unpaid,  Statz  Credle, 
administrator  of  Virginia  Fisher,  advertised 
the  land  for  sale.  At  sale  plaintiff  demanded 
that  the  administrator  sell  the  25  acres  be- 
longing to  Mary  J.  Harris  first,  and,  if  that 
did  not  bring  sufficient  to  pay  the  purchase- 
money  d^ebt,  that  the  adininistrator  then  sell 
the  remainder  of  the  150-acre  tract    The  ad- 
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ministrator  did  this,  and  plaintiff  became  the 
purchaser.  The  administrator  executed  a 
deed  to  him  for  the  25  acres,  which  brought 
sufficient  to  pay  the  nrortgage  debt  In  full. 

[111.  The  fact  that  plaintiff  had  reconvey- 
ed  the  25  acres  to  Mary  J.  Harris  with  cove- 
nant of  warranty,  even  if  it  had  been  a  full 
covenant,  did  not  take  from  plaintiff  his 
equitable  right  to  have  the  25  acres  sold  in 
exoneration  of  the  remaining  land,  which  had 
been  conveyed  to  him  by  Mary  J.  Harris,  with 
specific  warranty  against  incumbrances  as 
well  as  a  general  warranty  as  to  title. 

[2]  Plaintiff  was  not  compelled  to  resort  to 
law  to  enforce  the  well-established  equitable 
right,  if  the  administrator  was  willing  to  per- 
form his  duty  in  that  respect.  The  purchase 
money  was  the  personal  debt  of  Mary  J.  Har- 
ris, and  it  was  her  duty  to  pay  it.  There  is 
no  evidence  or  even  allegation  that  plaintiff 
agreed  to  pay  It  as  part  of  the  purchase  mon- 
ey when  he  bought  the  land  from  Mrs.  Har- 
ris. Besides,  plaintiff  did  not  warrant  against 
Incumbrances  when  he  executed  the  deed  for 
the  25  acres.  He  did  not  warrant  the  title, 
except  as  '^against  claims  of  themselves  and 
heirs  forever." 

[31  2.  The  defendants  contend  that,  inas- 
much as  the  deed  from  Virginia  Flsher*s  ad- 
ministrator td  the  plaintiff  did  not  set  out  in 
full  that  the  terms  and  conditions  contained 
in  the  mortgage  were  complied  with,  the  sale 
and  the  deed  thereunder  are  void.  The  deed 
in  question  uses  this  language: 

''The  said  Statz  Credle,  administrator,  did 
according  to  said  conditions  expose  to  public 
sale  the  property  therein  mentioned.' 


»» 


The  position  is  untenable,  and  is  not  ground 
for  a  nonsuit.  The  presumption  of  law  is  in 
favor  of  the  regularity  in  the  execution  of 
the  power  of  sale;  and,  if  there  was  any  fail- 
ure to  advertise  properly,  the  burden  was  on 
the  defendants  to  show  it.  Jenkins  v.  Griffin, 
175  N.  0.  184.  95  S.  E.  166;  Cawfleld  v. 
Owens,  129  N.  0.  288,  40  S.  E.  62 ;  Troxler  v. 
Gant,  173  N.  0.  425,  92  S.  B.  152.  The  pre- 
sumption being  in  favor  of  the  regularity  of 
the  sale,  and  there  being  no  evidence  to  the 
contrary,  the  sale  was  not  void. 

[4]  3.  It  is  contended  that  the  adnrinistra- 
tor  of  Mrs.  Harris  had  no  right  to  sell  the  25 
acres  separately,  but  that  he  should  have  sold 
the  whole  150  acres.  This  position  cannot  be 
maintained.  The  plaintiff  had  right,  under 
the  facts  in  evidence,  to  have  the  25  acres  be- 
longing to  Mrs.  Harfis  sold  in  exoneration 
of  the  land  conveyed  by  her  to  him.' 

It  is  true  that  the  mortgage  did  not  give  to 
the  administrator  of  the  mortgagee  right  to 
sell  the  land  in  lots. or  parcels,  but  the  law 
Teets  in  him  a  certain  discretion  in  the  mat- 
ter; his  primary  duty  being  to  see  that  the 
property  brought  the  amount  of  the  indebted- 
ness^ and  his  secondary  duty  being  to  see  that 
the  sale  should  cause  as  little  injury  as  pos- 


sible to  others.    The  rule  is  stated  In  27  Cyc. 
p.  1480: 

"In  other  cases,  and  unless  otherwise  directed 
by  the  mortgage  or  deed  of  trust,  the  question 
of  selling  the  property  en  masse  or  in  parcels 
rests  in  the  sound  discretion  of  the  trustee  or 
other  person  making  the  sale." 

[6]  If  the  trustee  or  adnrinistrator,  in  mak- 
ing the  sale,  acts  arbitrarily  or  unfriendly, 
and  so  divides  the  land  as  to  injuriously  af- 
fect its  value  at  the  sale,  the  persons  injured 
may  seek  the  aid  of  a  court  of  equity  in  set- 
ting aside  the  sale.  It  may  be  voidable,  but 
is  not  void.  There  is  nothing  of  that  nature 
presented  by  this  record. 

Reversed. 


(18a  N.  C.  12) 
HENRICO  LUMBER  CO.  V.  DARE  LUMBER 
CO.  et  al.  (No.  22.) 

(Supreme  Court  of  North  (Carolina.    Sept  16^ 

1920.) 

1.  Venue  <&=>5(4)— Actfon  for  determlnatioii  of 
an  "estate  or  Interest  In  real  property"  held 
properly  removed  to  oounty  where  property 
was  situated. 

A  civil  action  by  a  nonresident  corporation 
for  damages  for  the  breach  of  a  contract  of 
sale,  and  to  set  aside  a  defendant's  bonds  and 
a  deed  of  trust  on  its  lands  for  fraud,  and  to 
obtain  a  lien  prior  to  the  deed  of  trust,  where- 
in all  the  defendants  were  nonresidents,  sought 
the  determination  in  some  form  of  *'an  estate  or 
interest  in  real  property,"  and  under  Revisal 
1905,  §  419,  and  in  view  of  sections  423,  424, 
was  properly  removed  on  motion  to  Dare  coun- 
ty, in  which  the  lands  were  situated  and  the 
cause  of  action  arose. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Estate.] 

2,  Venue  €=:»6l— Where  defendants  moved  for 
a  change  promptly,  the  delay  of  another  de- 
fendant would  not  prejudice  movants. 

Where  two  defendants  in  an  action  to  de- 
termine in  some  form  an  estate  or  interest  in 
real  property,  within  Revisal  1905,  §  419, 
promptly  after  they  were  allowed  to  become  de- 
fendants made  a  timely  motion  to  remove  the 
cause  to  the  county  in  which  the  land  was  sit- 
uated, the  delay  or  inaction  of  the  other  de- 
fendant could  not  prejudice,  or  much  less  sac- 
rifice, movants'  right  of  removal. 

Appeal  from  Superior  Ck)urt,  Beaufort 
Oounty;   Calvert,  Judge. 

Action  by  the  Henrico  Lumber  Company 
against  the  Dare  Lumber  Company,  the  Met- 
ropolitan Life  Insurance  Company,  the  Metro- 
politan Trust  Company,  and  others.  Appli- 
cation by  the  Metropolitan  Life  Insurance 
Company  and  the  Metropolitan  Trust  Com- 
pany to  remove  the  cause  to  Dare  county  for 
trial  granted^  and  a  removal  ordered,  and 
plaintiff  excepts  and  appeals.    Affirmed. 
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The  facta  are  these:  The  plaintiff  sued  to 
recover  damages  for  the  breadi  of  a  contract 
by  the  defendant  to  sell  and  deliver  to  It  a 
■certain  quantity  of  pnlpwood,  for  the  price  of 
^120,102.10,  and  also  to  set  aside  bonds  and 
a  deed  of  trust  on  lands  for  fraud.  The  Dare 
Lumber  Company,  a  corporation.  Issued  Its 
bonds  to  the  amount  of  $6,000,000  and  se- 
cured the  payment  of  the  same  by  executing 
a  deed  of  trust  to  the  Commercial  Trust 
Company  on  its  lands  In  Dare  and  Pasquo- 
tank counties.  The  contract  for  the  sale  and 
delivery  of  the  pulpwood  was  authorized  and 
approved  by  the  Metropolitan  Trust  Com- 
pany, which  corporation  was  the  owner  .of 
:all  the  stocks  and  bonds  of  the  Dare  Lumber 
•Company;  the  approval  of  that  company  be- 
ing based  upon  a  valid  consideration — that  is, 
the  benefit  and  advantage  which  would  ac- 
•crue  to  it  from  the  pulpwood  contract.  The 
Metropolitan  Trust  Company  is  now  the  own- 
er and  holder  of  the  bonds  of  the  Dare  Lum- 
ber Company,  secured  by  the  deed  of  trust, 
which  are  alleged  to  be  fraudulent  as  to  the 
creditors  of  the  said  company.  The  latter 
company  was  the  original  defendant  in  the 
action,  which  was  brought  in  Beaufort  coun- 
ty. The  other  defendants  were  afterwards 
made  parties  as  defendants  upon  their  own 
request,  and  moved  that  the  venue  of  the  ac- 
tion be  changed  to  Dare  county,  because  the 
cause  of  action  arose  there,  and  the  lands 
described  in  the  deed  of  trust  are  situated 
there;  all  of  the  parties  being  nonresidents  of 
this  state.  A  sale  of  the  lands  by  the  trustee, 
under  the  power  contained  in  the  deed  of 
trust,  was  enjoined,  and  other  orders  made, 
which,  though,  it  Is  not  material  to  consider 
at  this  stage  of  the  pr6ceeding&  The  Metro- 
politan Life  Insurance  Company  having  be- 
•come  the  owner  of  the  stocks  and  bonds  of 
the  Dare  Lumber  Company,  the  Metropolitan 
"Trust  Company  had  been  substituted  as  truth 
tee  in  the  deed  of  trust  for  the  Commercial 
Trust  Company.  The  time  for  answering  ex- 
pired on  July  13,  1920,  and  the  motion  to 
:2remove  was  filed  July  12, 1920. 

Small,  MacLean,  Bragaw  Sc  Rodman,  of 
"Washington,  N.  C,  for  appellant 

Frank  Ewing,  P.  W.  McMuIlan  and  W.  A. 
'Worth,  both  of  Mlzabeth  City,  for  appellees. 

WALKER,  J.  (after  stating  the  facta  as 
.above).     [1]  The  right  to  have  the  place  of 
trial  changed  from  Beaufort  county  to  Dare 
county  would  seem  to  be  clear  upon  the  facts. 
Why  the  venue  of  the  action  was  laid  in 
Beaufort  county,  does  not  appear.    It  mani- 
festly was  not  the  proper  county,  as  none  of 
the  parties  resided  therein,  the  cause  of  ac- 
tion did  not  arise  in  that  county,  nor  was 
^ny  of  the  land  to  be  affected  by  the  Judg- 
ment, and  described  in  the  deed  of  trust,  sit- 
uated therein,  nor  was  the  business  of  the 
•companies,  or  any  of  them,  usually  done  in 
;iihat  coun^.    But  Dare  county  answered  all 


f  these  requirements.  Rev!  sal,  H  419,  423,  424. 
The  plaintiff,  as  we  have  remarked,  is  a  Vir- 
ginia cori>oration,  and  the  defendanto  are 
New  York  corporations,  and  those  sections 
fix  the  venue,  which  does  not  include  Beau- 
fort county.  The  law  provides  that  actions 
for  the  following  causes  must  be  tried  in  the 
county  where  the  subject  of  the  action,  or 
some  part  thereof,  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of 
trial,  in  the  following  cases:  (1)  For  the 
recovery  of  real  property,  or  of  an  estate  or 
interest  therein,  or  for  the  determination  in 
any  form  of  such  right  or  interest,  and  fo--  in- 
juries to  real  property.  (2)  For  the  foreclo- 
sure of  a  mortgage  on  real  properly,  etc  Be- 
visal,  {  419.  An  action  against  a  corp<Mra- 
tion  created  by  or  under  the  laws  of  any  oth- 
er state,  government,  or  country  may  be 
brought  in  the  superior  court  of  any  county 
In  which  the  cause  of  action  arose,  or  In 
which  it  usually  did  business,  or  in  whicb  it 
has  property,  or  in  which  the  plaintiffs;  or 
either  of  them,  shall  reside.  Revisal,  {  423. 
This  action  was  brought  for  the  purpose  of 
setting  aside  the  deed  of  trust,  and  obtaining 
a  lien  thereon  superior  and  prior  thereta  It 
therefore  comes  within  the  operation  of  Be- 
visal,  {  419  (not  to  menUon  the  other  seeti<His 
which  are  applicable),  because  the  plaintiff 
seeks  the  determination,  in  some  form,  of  an 
estate  or  Interest  in  real  property.  We  held 
in  Wofford,  Fain  &  Co.  v.  Hampton,  173  N. 
C.  686,  92  S.  E.  612,  that  a  creditors'  biU  for 
setting  aside  an  alleged  fraudulent  deed  of  a 
debtor  to  his  wife  was  triable  only  in  the 
county  where  the  land,  or  some  part  thereof, 
is  situated.  The  object  of  this  action  is  to 
establish  a  claim  and  to  annul,  for  fraud,  a 
deed  of  trust  on  lands  in  Dare  county,  where 
the  cause  of  action  arose. 

[2]  There  is  a  suggestion  that  the  motion  to 
remove  the  case  for  trial  to  Dare  county  was 
not  made  within  the  time  prescribed  by  the 
statute,  but  this  appears  to  us  to  be  an  erro- 
neous view  of  the  case.  It  is  certain  that  the 
insurance  company  and  the  trust  company 
made  their  application  for  removal  in  time, 
and,  even  if  the  other  defendant  was  tardy, 
it  could  not,  by  its  inaction,  prejudice,  much 
less  sacrifice,  their  right  of  removal.  These 
two  defendants  acted  promptly  after  they 
were  allowed  to  become  parties.  They  would 
have  been  mere  interlopers,  had  they  taken 
action  to  remove  before  their  entrance  into 
the  case.  A  similar  question  was  before  the 
court  many  years  ago  in  Knowis  v.  Baker,  4 
N.  C.  (Anno.  Ed.)  196,  where  Judge  Camena 
said: 

''No  neglect  or  delay  in  making  the  appllca* 
tion  can  be  fairly  imputed  to  the  defendant: 
for,  althoagb  the  suit  has  been  pending  for 
Beveral  terms,  yet  till  he  became  hitereated  ia 
it  he  had  no  authority  to  interfere  in  it,  and 
the  application  for  a  removal  is  made  at  the 
same  term  at  which  he  is  made  a  party  to  the 
suit" 
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Besides,  tbe  defenda&ts  coald  not  Judicially 
tiave  known  what  was  the  cause  of  action, 
and  that  it  was  removable  to  the  proper 
venue,  until  the  complaint  was  filed.  As  we 
have  said,  if  the  Dare  Lumber  Ckmipany  was 
too  late,  or  had  waived  its  right,  it  did  not 
deprive  the  other  defendants  of  theirs.  After 
providing  for  the  venue  of  actions  oonceming 
real  property  (Revisal,  {  419),  the  statute  de- 
•clares  that  ''in  all  other  cases  the  action  shall 
be  tried  in  the  coimty  in  which  the  plaintiffs 
or  the  defendants,  or  any  of  them,  shall  re- 
«dde.'*  Revisal,  f  424.  None  of  the  parties 
reside  in  Beaufort  county,  as  they  are  all  non- 
residents. 

There  was  no  error  in  the  order. 

Affirmed. 


<m  N.  c.  6) 

Is  re  BENNETT'S  WILU    (No.  t7.) 

<  Supreme  Court  of  North  Garolina.    Sept.  15, 

1920.) 

1.  Wills  ^S9 1 08— Statutory  roqnlsltes  must  bo 
followed  In  all  essential  roopeots. 

Bevisal  1900,  9  8113,  and  section  8127, 
-subds.  1,  2,  providing  for  the  execution  and 
probate  of  wills,  must  be  scrupulously  foUow- 
•ed  in  all  essential  respects,  and  with  substantial 
precision,  or  at  least  accuracy,  as  the  purpose 
is  that  there  be  no  doubt  as  to  the  intention  of 
the  supposed  testator  to  make  Us  will,  uid  as 
to  the  fact  of  his  having  done  so  by  the  par- 
ticular writing  offered  for  probate. 

2.  Wills  €=:»96— Win  must  be  oontalned  In  writ- 
ing, but  no  formal  testamentary  instrument  Is 
required. 

A  will  must  be  contained  In  a  writing,  but 
no  formal  testamentary  instrument  is  required, 
and  if  it  adequately  sets  forth  the  testamentary 
intent  that  is  enough,  and  a  will  may  take  the 
form  of  an  assignment,  or  of  a  deed,  or  of  a 
power  of  attorney,  or  of  a  letter,  or  of  a  prom- 
issory note,  or  of  an  order,  and  may  assume 
the  form  of  any  instrument,  or  be  absolutely 
informal. 

3.  Wilis  ^=9 104  —  As  to  Informal  testament, 
courts  will  require  ^ufBcient  oortalnty  as  to 
IntenL 

Before  construing  informal  testamentary 
instruments  as  wills,  the  courts  wHl  require 
sufficient  certainty  and  assurance  as  to  the  in- 
tention to  presently,  or  at  the  time  the  par- 
ticular document  comes  into  existence,  make  a 
will,  and  as  to  such  instrument  being  the  very 
will  testator  intended  to  be  made. ' 


4.  Wills  ^r>96— Letter  of  decedent  to  friend 
held  not  entitled  to  probate  as  a  will. 

A  decedent's  letter,  written  while  he  was 
in  a  camp  in  military  service,  stating  that  he 
was  sick  and  expected  to  be  sent  to  a  hospital, 
that  be  hoped  he  would  get  along  aD  right,  and 
that  if  anything  happened  to  him  he  wanted  tiie 
addressee,  a  friend,  to  have  everything  he  had, 
and  would  have  it  ^ed,  if  he  could  get  a  chance 
to  do  so,  on  its  face  indicating  that  it  shoujl4 
not  be  the  writer's  wHl,  and  that  he  would  more 


formally  express  It  in  some  other  document, 
was  not  a  present  testamentary  disposition  of 
Ids  property,  entitled  to  probate  as  a  will,  in 
view  of  Revisal  1005,  f  8113,  and  section  3127, 
subds.  1,  2. 

5.  Wills  ^S9|30  —  Letter  offered  for  probate 
held  not  offeetive  as  hoiographle  will. 

Under  Revisal  1005,  {  3127,  subd.  2,  requir- 
ing, in  the  case  of  holographic  wills,  that  the 
paper  be  deposited  with  some  person  for  safe- 
keeping, unless  it  is  properly  attested  or  has 
been  found  among  the  valuable  papers  of  the 
maker,  a  letter  offered  for  probate  as  a  will, 
bearing  on  its  face  no  evidence,  in  the  absence 
of  proof  otherwise,  that  tlie  writer  intended 
that  it  should  be  deposited  with  the  addressee 
and  beneficiary,  or  any  one  else,  for  safe-keep- 
ing, was  not  effective  as  a  koiograpfaic  wilL 

6.  Wills  e=»78,  79^WIII  Is  ambulatory  until 
testator's  death. 

The  will  of  a  testator  is  ambulatory,  even 
to  his  death,  or,  in  other  words,  is  not  fixed  le- 
gally, but  may  be  changed  even  to  the  time  of 
his  death. 

Appeal  from  Superior  Court,  Beaufort 
County;    Craumer,  Judge. 

Civil  action,  tried  before  a  jury  upon  an 
issue  of  devisari  vel  non,  directed  to  the  pa- 
per writing  propounded  by  J.  S.  Lewis  as  the 
last  will  of  George  M.  Bennett,  deceased, 
with  caveat  by  Amanda  Stllley  and  others. 
V«rdlct  and  judgment  for  the  propounder, 
and  caveators  appeaL    New  trial. 

This  is  a  caveat  to  the  alleged  will  of 
George  M.  Bennett,  deceased ;  the  paper  writ- 
ing propounded  as  his  will  being  in  the  fol- 
lowing language: 

••Nov.  11, 1917. 
"Dear  Friend: 

**!  will  try  and  write  you  a  few  lines  to  let 
you  here  from  me,  I  am  still  shut  up  for  mea- 
sels  but  haven't  broke  out  but  I  am  some  sick. 
My  feever  is  a  104  and  I  am  a  hurting  through 
my  breast  and  I  cough  so  at  night  I  can't  sleep 
and  I  don't  want  nothing  to  eat.  I  will  be  sent 
to  the  Hospital  as  soon  as  I  brake  out  I  hope 
I  will  get  along  all  right  and  I  truly  hope  you 
all  are  well  but  beleve  me  I  am  some  blue  today 
this  is  wrote  on  Sunday  evening  but  you  cant 
hardly  tell  the  difference  only  they  drill  on 
Sunday  there  is  a  lot  works  right  on  and  play 
match  games  all  day  and  gamble  and  do  eny 
thing  except  something  good.  J.  S.  I  feel  so 
bad.  I  cant  write  but  a  few  lines  tell  all  that 
I  send  my  love  to  them  and  I  hope  God  win 
be  with  me  until  we  meat  again. 

"I  win  have  to  dose  for  this  time  and  you 
write  and  let  me  here  from  you  I  dont  know 
where  I  wUl  be  able  to  answer  or  not  but 
George  H.  Hodges  sed  he  would  git  my  maH  to 
me.  Answer  soon,  from  a  loving  friend,  G.  H. 
Bennett. 

"If  aney  thing  happens  to  me  I  want  you  to 
have  ever  thing  I  got  in-  the  world  and  I  will 
have  it  fixed  iff  I  can  have  the  chance  for  you 
have  done  moore  for  me  then  aney  one  on  earth. 

"From  one  who  love  you       G.  M.  Bennett." 
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There  was  testimony  tending  to  show  that 
the  alleged  testator  was  an  enlisted  soldier 
of  the  United  States  and  stationed  at  Camp 
Jackson,  near  Columbia,  S.  C,  and  that,  at 
the  time  he  wrote  the  letter  to  J.  S.  Lewis, 
the  general  beneficiary  of  his  property  named 
in  the  paper  above  set  out,  he  was  very  sick 
in  camp,  where  he  died  th^  13th  or  14th  of 
November,  1917,  and  that  the  letter  and  ad- 
dress on  the  envelope  In  which  it  was  In- 
closed were  all  in  his  handwriting.  J.  S. 
Lewis  testified  that  Bennett  had  worked  with 
him  five  or  six  years  before  going  to  the 
Great  War,  that  he  was  not  related  to  him, 
and  that  Bennett  had  a  father  and  a  sister 
now  living;  that  he  owned  real  estate,  but 
he  did  not  know  how  much.  He  went  to  see 
him  at  the  camp  as  soon  as  he  heard  of  his 
condition,  but  arrived  there  only  thirty  min- 
utes before  he  died.  There  was  also  testi- 
mony that  he  was  of  sound  mind  when  he 
left  for  the  camp.  None  of  the  witnesses  saw 
him  after  he  became  sick.  There  was  no  tes- 
timony that  the  relations  between  Bennett 
and  his  father  and  sister  were  otherwi^ 
than  those  usually  and  generally  subsisting 
between  persons  bearing  such  relations  to 
each  other,  nor  was  there  any  suggestion  that 
their  relations  were  not  cordial  or  affection- 
ate. In  regard  to  his  personal  relations  with 
them,  a  witness,  J.  S.  Stllley,  testified: 

*'I  knew  George  M.  Bennett,  have  known  him 
all  my  life.  He  had  been  living  witli  Mr.  Lew* 
is  for  five  or  six  years  before  he  went  to  Camp 
Jackson.  I  know  his  handwriting.  I  have  ex- 
amined this  paper,  including  every  part,  the  dg- 
natnre  and  all.  It  is  in  the  handwriting  of 
George  M.  Bennett.  He  was  25  or  80  years  old. 
The  last  time  I  saw  him  was  when  he  went 
off  to  Camp  Jackson.  At  that  time  he  was  in 
his  right  mind  so  far  as  I  know.  When  he  was 
drafted  he  was  living  one-half  or  three-quar- 
ters of  a  mile  from  his  father.  I  have  seen 
him  at  his  father's  house  two  or  three  times 
when  his  father  was  sick;  he  had  been  sick, 
but  was  well  before  George  went  off.  I  have 
never  had  a  conversation  with  Mr.  Joseph  Lew- 
is, in  which  he  made  a  statement  to  me  about 
the  young  man's  sanity.  I  just  cannot  remember 
when  his  mother  died.  His  sister  lived  one-half 
to  three-quarters  of  a  mile  from  him.  He  asso- 
ciated with  her  once  in  a  while.  I  know  this 
handwriting;  it  is  George  Bennett's.  He  re- 
fers to  his  sister's  daughter  as  'Dear  Kate.' 
This  is  his  handwritmg,  dated  October  18,  1&17, 
and  this,  too,  dated  November  5,  1917.  Mr. 
Lewis  was  a  farmer.  George  M.  Bennett  work- 
ed with  him  on  the  farm.  I  just  know  about 
where  I  have  been  told  that  tract  of  land  lies. 
I  do  not  know  who  was  in  possession.  I  do  not 
know  whether  it  was  land  owned  by  his  father." 

While  we  state  this  testimony  Uterally  as 
it  appears  in  the  record,  and  the  substance 
of  the  rest  of  it,  it  may  not  be  very  material, 
except  as  bearing,  in  a  general  way,  upon 
the  intention  of  Bennett  to  make  his  letter 
of  November  11, 1917,  his  last  will  and  testa- 
ment 


The  cavelitariB  requested  that  the  following 
instructions  be  given  to  the  jury: 

"(1)  It  you  believe  the  evidence,  and  find  the 
facts  to  be  as  it  tends  to  prove,  you  will  answer 
the  issue  'No.'  (Refused,  and  caveators  ex- 
cepted.) 

"(2)  That  one  of  the  controlling  factors  in 
determining  whether  a  paper  writing  propound- 
ed for  probate  as  the  last  will  and  testament 
of  the  writer  is  that  the  writer  of  the  instru- 
ment had,  at  the  time  of  writing  it,  the  intention 
tq  dispose  of  his  property  by  the  same,  and 
even  if  the  jury  should  find,  from  the  evidence, 
that  the  testator  wrote  the  paper  in  question 
and  intended  to  dispose  of  his  property  in  the 
manner  therein  set  out,  he  did  not  intend  for 
said  instrument  to  be  his  will,  but  intended  to 
execute  another  instrument  setting  forth  the 
disposition  of  his  property,  then  in  that  event, 
the  paper  writing  propounded  would  not  be  the 
last  will  and  testament  of  said  Geo.  Bf.  Bennett 
and  you  should  answer  the  issue  'No.'  (Refus- 
ed, and  caveators  excepted.)" 

The  jury  found  the  issue  in  favor  of  the 
propounder.  Judgment  upon  the  verdict*  and 
defendant  appealed. 

Ward  &  Grimes,  of  Washington,  N.  C,  for 
appellants. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C.>  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  learned  Judge,  who  presided  at 
the  trial  of  this  case,  should  have  directed 
the  jury  to  answer  the  issue  in  favor  of  the 
caveators,. or,  in  other  words,  **No,"  as  there 
was  no  evidence,  in  a  legal  sense,  that  the 
paper  writing,  which  was  prc^pounded  by  the 
beneficiary  named  in  it,  and  thereafter  ad- 
mitted to  probate  in  common  form,  or  any 
part  thereof,  was  the  will  of  George  M. 
Bennett,  the  supposed  testator,  or  the  mis- 
called testator. 

[1]  By  our  statute  the  Legislature  has 
made  carefu}  and  safeguarding  provision  for 
the  execution  and  probate  of  wills,  they  t>eing 
the  last  expression  of  the  intention  of  their 
makers  regarding  the  disposition  of  their 
property  after  death,  and  we  have  held  re- 
peatedly, as  we  should  have  held  undoubted- 
ly, that  these  provisions  must  be  scrupulously 
observed  and  followed  in  all  essential  re- 
spects, and  with  substantial  precision,  or  at 
least  accuracy.  Revisal,  {  3113,  and  section 
3127,  subds.  1,  2.  The  object  of  the  law  is 
that  there  may  be  no  doubt  as  to  the  intention 
of  the  supposed  testator  to  make  bis  last  will 
and  testament,  and  as  to  the  fact  of  his  hav- 
ing done  so  by  the  particular  writing  offered 
for  probate,  thereby  identifying  it  as  the 
true  and  only  document  defining  his  inten- 
tions to  will  his  estate  and  his  purpose  as 
to  how  it  should  be  disposed  of  after  bis 
death.  The  two  intentions*  to  make  a  will 
and  to  dispose  of  his  estate  in  the  manner 
described  in  the  paper  writing  in  question 
must  concur  and  coexist 
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[2, 3]  While  a  ^vfXL  must  be  contained  in  a 
writing,  no  formal  testamentary  instrument  is 
regnlred.  If  it  adequately  sets  forth  a  testa- 
mentary intent,  it  is  enough.  In  many  instanc- 
es wills  have  taken  the  form  of  other  instru- 
ments, wliile  in  others,  they  have  been  wholly 
informal.  A  will  may  take  the  form  of  an  as- 
signment, or  of  a' deed,  or  of  a  power  of  at- 
torney, or  of  a  letter,  or  of  a  promissory 
note,  or  of  an  order,  etc.,  say  the  authorities. 
It  may  assume  the  form  of  any  instrument, 
or  be  absolutely  informal.  This  principle  is 
well  settled  and  numerous  examples  of  such 
wills  ace  to  be  found  in  the  law  books  and 
decisions  of  the  courts  here  and  abroad. 
(Gardner  on  Wills  [1st  Ed.]  pp.  36  to  43),  and 
the  courts  have  gone  very  far  to  support  such 
documents  as  valid  wills;  but  at  the  same 
time  they  have  required  sufficient  certainty 
and  assurance  as  to  the  intention  to  present- 
ly or  at  the  time  the  particular  document 
comes  into  existence,  make  a  will,  and  as  to 
that  paper  being  the  very  will  he  intended  to 
make.    Gardner,  at  page  40,  says: 

"So  a  letter  written  by  a  testator  to  a  friend, 
authorizing  him  to  take  charge  and  dispose  of 
the  testator's  property,  and  to  sell  and  convey 
the  same  as  his  executor,  properly  attested, 
sufficiently  evidences  the  testator's  intention 
to  dispose  of  his  property,  and  may  be  probated 
as  a  will.  But  a  letter,  like  any  other  instru- 
ment, to  take  effect  as  a  will,  must  be  executed 
in  compliance  with  the  requirements  of  the 
statute,  and  must  express  a  genuine  present 
and  not  merely  an  anticipated  testamentary  in- 
tent" 

Mr.  Jarman,  in  his  work  on  Wills  (6th  Ed., 
p.  21),  says,  in  substance,  at  least: 

*'The  law  has  not  made  requisite  to  the  valid- 
ity of  a  will  that  it  should  assume  any  particu- 
lar form,  or  be  couched  in  language  technical- 
ly appropriate  to  its  testamentary  character. 
It  is  sufficient  that  the  instrument,  however 
irregular  in  form  or  inartificial  in  expression, 
<lisclo8es  its  testamentary  character  and  the 
intention  of  the  maker  respecting  the  posthu- 
mous destination  of  his  property;  and  if  this 
4ippears  to  be  the  nature  of  its  contents,  any 
•contrary  title  or  designation  he  may  have  given 
to  it  will  be  disregarded.' 


ff 


In  the  case  of  In  re  Estate  of  C.  B.  Blch- 
urdson  (Appeal  of  Nina  R.  Hardee)  94  Gal. 
•es,  20  Pac.  484, 15  L.  R.  A.  635,  the  court  held 
that  a  letter,  which  merely  expressed  a  desire 
that  his  sister  and  her  children  get  every- 
thing he  owned,  but  containing  words  indi- 
cating that  they  should  take  it  by  a  formal 
will,  or  by  one  he  would  make,  was  not  testa- 
mentary in  character,  but  only  the  expression 
of  a  desire ;  it  clearly  not  being  the  intention 
that  the  letter  should  be  so  construed  as  to 
^become  his  last  wilL  It  is  argued  that  many 
cases  held  that  such  a  letter  constituted  a 
will,  but  with  this  statement  we  cannot  agree. 
Those  referred  to  manifestly  contained  evi- 
dence of  an  intention  to  then  devise  and  be- 
•queath  the  writers'  estate,  or,  in  other  words,  |  dence,  and,  above  all,  the  evidence  of  the  pa- 


that  the  letter  should  have  a  present  &nd  full 
operation  as  a  will  leaving  nothing  to  be  done 
in  the  future  in  respect  to  the  matter. 

[4]  But  here  there  is  on  the  face  of  the  let- 
ter an  expression  which  clearly  indicates  the 
intention  that  It  should  not  Itself  be  Bennett's 
will,  but  that  some  other  document,  more 
formal  in  character,  should  be,  and  this  he 
would  have  fixed  if  he  had  a  chance.  The 
general  tenor  of  the  will  shows  an  expecta- 
tion, if  not  a  confident  hope,  of  his  restoration 
to  healfh.  He  expresses  the  hope  that  "God 
will  be  with  them  until  they  meet  again." 
He  was  not  in  extremis,  even  if  quite  iU  with 
measles,  as  his  temperature  was  104,  or  5% 
degrees  above  the  normal,  and  he  felt  badly. 
He  anticipated,  though,  that  he  would  even- 
tually carry  out  his  wish,  when  better  able 
to  do  so.  The  language  of  the  paper  is  but 
the  manifestation  of  his  purpose  to  do  some- 
thing in  the  future,  but  is  by  no  means  a 
present  testamentary  disposition  of  his  prop- 
erty. It  is  more  an  expression  of  his  grati- 
tude for  past  favors,  and  a  desire  to  reward 
the  propounder  in  the  future,  by  willing  him 
property.  We  cannot  hold,  under  our  law, 
that  it  rises  to  the  dignity  and  solemnity  of 
a  last  will  and  testament. 

[51  The  statute  requires,  in  the  case  of  a 
holographic  will,  that  the  paper  be  deposited 
with  some  person  for  safe-keeping,  unless  it 
is  properly  attested,  or  is  found  among  the 
valuable  papers  and  effects  of  the  maker. 
This  letter  bears  no  evidence  on  its  face,  nor 
is  there  any  proof  otherwise,  that  Bennett 
intended  that  it  should  be  deposited  with  the 
propounder  of  any  one  else  for  safe-keeping. 
There  is  no  request  that  he  keep,  or  preserve, 
the  letter,  or  that  he  do  anything  more  with 
It  than  he  would  with  any  ordinary  or  casual 
letter  received  from  him,  or  any  other  person. 
The  case  of  Pabberfleld  v.  Browning,  4 
Vesey,  Jr.  200,  referred  to  in  Mathews  v. 
Warner,  4  Vesey,  Jr.,  at  page  200  (31  Full  Re- 
print Series  of  Eng.  Reports,  102),  is  some- 
times relied  on  to  sustain  papers  of  this  kind 
as  wills.  That  was  a  case  of  instruction  to 
an  attorney  to  draw  up  a  will,  which,  for  spe- 
cial reasons,  was  held  as  a  valid  will.  But 
in  Mathews  v.  Warner,  4  Vesey,  Jr.  188,  it 
was  insisted  that  it  did  not  apply  to  a  case 
of  this  kind,  '*where  upon  the  face  of  the  pa- 
per It  is  not  intended  as  a  testamentary  dis- 
position. There  is  no  present  disposition,  nor 
did  the  deceased  ever  intend  by  signing  it, 
that  it  should  immediately  operate" — adding 
that  "there  are  many  sensible  passages  ap- 
plicable to  the  subject  in  Shep.  Touchstone, 
404  to  408."  The  court,  by  so  famous  a 
judge  as  Lord  Loughborough,  accepted  this 
contention  as  sound  and  Correct.  We  can- 
not refrain  from  adding  to  this  opinion  the 
great  weight  of  that  able  jurist's  view  as  ex- 
pressed by  him  in  Mathewa  v.  Warner,  supra: 

**Under  all  these  circumstances,  with  this  evi- 
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per  itself,  X  sbould  liaYe  no  difficulty,  fedtting, 
as  I  baye  sat  in  a  court  of  law,  to  put  it  so  to 
the  jury  that  I  should  expect  a  verdict  that  he 
had  not  devised;  that  it  was  no  will,  but  only 
a  project  of  a  will,  not  a  complete  definite  rule 
and  law  for  settling  his  fortune.  It  is  not,  it 
cannot  be,  denied,  the  argument  presses  so 
strong,  that  upon  the  perusal  of  this  paper  the 
natural  conclusion  is  that  it  was  his  intention 
to  make  a  more  formal  paper  than  this.  That 
inference  cannot  possibly  be  avoided.  Then  ex 
hypothesi  this  paper,  at  the  time  he  subscribed 
it,  was  not  the  law,  the  testament.  When,  then, 
at  what  period,  did  the  voluntas  testandi  exist 
in  his  mind  quoad  this  instrument?  If  it  is  ad- 
mitted, as  it  must  be,  that,  when  he  subscribed 
his  name,  he  was  looking  to  some  future  act, 
the  decision,  that  this  is  his  wiU,  would  destroy 
the  most  general  maxim,  I  know  of,  'Voluntas 
testatoris  ambulatoria  est  usque  ad  mortem.' 
No  man  can  answer  the  question,  at  what  time 
that  intention  existed  in  his  mind.  I  know 
there  was  a  period  when  a  contrary  intention 
existed.  He  has  given  that  evidence  under  liia 
own  hand  by  the  paper  of  1789.  Under  all  these 
circumstances  I  should  have  felt  myself  oblig- 
ed, as  an  act  of  duty,  strongly  to  press  upon  the 
consideration  of  the  jury  the  utter  impossi- 
bility, upon  the  fair  view  of  the  evidence,  of 
making  the  supposition  that  this  was  the  will, 
and  I  must  have  added  another  circumstance, 
that  it  was  his  last  will.  The  manner  in  wliich 
it  was  kept,  with  so  little  attention,  the  place 
where  it  was  found,  these  drcumstanees  are 
always  of  great  consideration.  But  though  that 
is  the  bias  of  my  ndnd,  I  am  very  far  from  say- 
ing it  may  not  be  a  necessary  condusion  in 
the  court,  which  is  to  decide  by  other  maxims 
than  we  are  acquainted  with  here  that  this  will 
may  be  established:  but  I  wish  the  point,  after 
it  has  been  well  canvassed  and  considered,  to 
be  felt  as  a  point  of  great  weight  and  impor- 
tance, and,  if  such  things  are  to  be  established 
aa  wUls,  it  loudly  requires  the  interference  of 
the  Legislature  to  prevent  such  a  latitude  in 
that  respect  as  makes  the  disposing  of  all  a 
man's  fortune  the  most  slight  and  trivial  act, 
attended  with  much  less  of  form,  solemnity,  and 
precision  than  any  act  he  could  do  with  regard 
to  any  part  of  his  property  during  his  life." 

Suffice  it  to  say  that  the  best-considered 
and  weightleBt  authorities  upon  this  impor- 
tant question  hold  with  us  that  a  paper,  such 
as  this,  is  not  In  law  a  last  will,  and  this 
case,  we  think,  by  reason  of  its  special  facts 
and  the  peculiar  language  of  the  paper,  es- 
pecially that  of  the  last  clause,  is  much 
stronger  for  the  caveators  than  any  one  In  the 
large  group  whldi  support  their  view. 

(SI  It  is  impossible  to  read  the  paper  now 
before  us  for  consideration,  and  come  to  the 
conclusion  that  it  is  a  testamentary  one.  It 
states  merely  an  Intention  to  execute  some- 
thing in  the  future  as  his  vtIII,  which  he  may 
or  may  not  do  after  fuller  consideration,  for, 
as  said  by  Lord  Loughborough,  supra,  and 
translating  his  Latin,  "the  will  <tf  a  testator 
is  ambulatory  even   to  his  death/'  which 


means,  in  other  words;  that  it  Is  not  fixed 
legally,  but  may  be  changed,  even  to  the  time 
of  his  death.  There  is  ahio  nothing  in  the 
language  used  which  shows  an  intention  to 
deposit  the  paper  "with  some  person  as  his 
will,"  but  is  a  casual  letter,  written  and  mail- 
ed only  as  is  a  letter  in  any  correspondence, 
and  not  attended  by  the  solemnity  which  Is, 
and  should  be,  required  in  executing  so  Im- 
portant an  instrument  as  a  wilL 

The  cases  of  Spencer  v.  Spencer,  163  N.  C. 
88,  79  S.  R  291,  and  In  re  Will  of  Ledford, 
176  N.  O.  610,  97  S.  B.  482,  belong  to  that 
class  of  cases  we  have  mentioned  above, 
where  the  letters  showed  that  they  were 
written  animo  testandi,  and  that  they  should 
operate  as  wills,  and  not  some  other  paper 
to  be  written  in  the  future.  In  the  Spencer 
Case,  the  court  said: 


"The  distinguishing  feature  of  all  genuine 
tamentary  instruments,  whatever  their  form,  is 
that  the  paper  writing  must  appear  to  be  writ- 
ten animo  testandi.  It  is  essential  that  it 
should  appear  from  the  character  of  the  instm- 
ment,  and  the  drcumstanees  under  which  it  is 
made,  that  the  testator  intended  it  should  op- 
erate as  his  will,  or  as  a  codicil  to  it  In  the 
case  at  bar  the  testator  had  made  his  will  in 
New  Tork  City  on  the  eve  of  his  departure  for 
a  European  trip.  This  so-called  codidl  is  a 
letter  written  to  Ms  brother,  immediately  aft- 
er he  had  executed  his  will,  and  makes  no  ref- 
erence to  it.  It  is  scarcely  probable  that  the 
testator  regarded,  or  intended,  such  a  letter  to 
be  in  any  sense  a  part  of  his  will.  1  Redfield 
on  Wills,  star  page  174,  and  notes;  St  Johns 
Lodge  V.  Callender,  26  N.  O.  335;  Simms  v. 
Simms,  27  N.  O.  684." 

This  language,  or  the  essential  part  of  it, 
was  quoted  and  approved  in  the  Ledford  Case. 
Alston  v.  Davis,  118  N.  O.  203,  24  S.  B.  15 
was  overruled.  The  case  of  fiillam  v.  Stan- 
ley. Ill  S.  W.  296,  17  L.  R.  A.  (N.  S.)  1126, 
was  decided  upon  th6  same  principle.  The 
court  there  said: 

"The  letter  shows  on  its  face  that  it  is  in- 
artifidally  written,  but  bis  meaning  is  suffi- 
ciently apparent.  He  did  not  have  in  mind  that 
he  was  thereafter  to  make  his  daughters  a 
deed  to  the  house  and  lot  [quoting  language  of 
letter].  These  words  fthow  that  he  had  in  mind, 
not  something  that  he  was  going  to  do,  but 
something  that  he  was  then  doing.  In  other 
words,  they  show  that  he  intended  them  to  have 
the  house  and  lot  by  virtue  of  the  letter  he  was 
then  writing,  and  not  by  virtue  of  some  instni- 
tnent  he  was  thereafter  to  write.*' 

It  is  not  necessary  to  discuss  the  question 
whether  the  words  of  the  statute,  '*or  was 
lodged  in  the  hands  of  some  person  for  safe- 
keeping" (Rev.  i  3127,  subd.  2),  meant  some 
third  person,  or  one  not  a  beneficiary.  The 
court  erred  in  its  instruction  to  the  jury,  and 
not  in  giving  the  caveators'  prayers. 

New  trial. 


K.O.) 

(IBO  N.  G.  15) 

LEROY  V.  8ALIBA.     (No^  14.) 

(Supreme  Ck>urt  of  North  Carolina.    Sept  15, 

1020.) 

Appeal  and  error  ^=»93l(3)— Assuned  that 
Judge  found  facta  sufRcient  to  support  ruling. 

On  appeal  from  an  order  granting  a  mo- 
tion for  an  Inapection  and  production  of  papers 
and  documents  in  possession  of  defendant,  un- 
der Bevlsal  1905,  fS  1656,  1657,  where  the 
court  did  not  find  any  facts,  and  was  not  re- 
quested by  defendant  so  to  do,  it  must  be  as- 
sumed that  the  trial  court  found  such  facts 
as  were  sufficient  to  support  his  ruling;  but, 
of  course.  It  must  appear  that  there  la  some 
evideneo  to  Justify  tho  decision. 

Appeal  from  Superior  Oonrt,  Pasquotank 
Oonnty;  Stacy,  Judge. 

Action  by  J.  H.  Leroy  against  Jolin  Sall- 
ba.  BYom  an  order  granting  plaintiff's  mo- 
tion for  an  Inspection  and  production  of  pa- 
pers and  documents,  defendant  appeals.  Af- 
firmed. 


Aydlett  ft  Simpson,  of  Mlzabeth  City,  for 
appellant 

Ehrlngbaus  ft  Small,  Meeklns  ft  McMullan, 
and  Thompson  ft  Wilson,  a&  of  Bllzabeth 
City,  for  appellee. 

WALKER,  J.  This  Is  a  motion  in  the 
cause  for  an  Inspection  and  production  of  pa- 
pers and  documents,  In  possession  of  the  de- 
fendant, which  relate  to  the  merits  of  the  ac- 
tion, or  the  defense  therein,  under  Bevlsal, 
U  1656  and  1657.  The  action  was  brought 
for  a  dlssolutioi}  of  a  copartnership  and  an 
accounting  by  defendant,  who  managed  Its 
business  and  has  bad  iK>ssession  of  Its  books 
and  papers.  The  yerifled  pleadings  were,  by 
consent,  used  as  affidavits.  The  defendant  is 
charged  in  the  complaint  with  fraud  com- 
mitted in  the  conduct  of  the  partnership  af- 
fairs, and  further  with  the  intention  of  de- 
parting from  the  state  and  removing  his 
property  and  effects  therefrom  for  the  pur- 
pose of  defrauding  and  defeating  his  credi- 
tors, and  particularly  the  plaintiff,  which  al- 
legation is  based  upon  statements  made  by 
the  defendant  It  Is  further  charged  that  he 
has  secreted  his  property  with  the  same 
fraudulent  intent 

The  Judge  granted  plaintiff's  motion.  He 
did  not  find  any  fkcts,  nor  was  he  requested 
by  defendant  so  to  do.  In  the  absence  of 
such  a  spedal  finding,  we  must  assume  that 
the  Judge  found  such  facts  as  were  suffici^it 
to  support  his  ruling.  This  is  well  settled. 
Albertson  y.  Terry,  108  N.  a  75,  12  &  B. 
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892;  Hardware  Co,  r.  Buhman,  159  N.  G. 
511,  75  S.  B.  781 ;  Jones  t.  Fowler,  161  N.  C. 
354,  77  S.  B.  415 ;  McLeod  v.  Qooch,  162  N.  C. 
122,  78  S.  B.  4.  It  must,  of  course,  appear 
that  there  is  some  evidence  to  Justif^y  the  de- 
cision upon  the  motion.  It  does  appear  in 
the  complaint,  treated  as  an  affidavit  that 
the  contents  of  the  checks*  which  were  in- 
cluded in  the  order  for  an  inspection  by 
name,  were  not  known  to  the  plaintiff,  and 
that  they  related  "to  the  merits  of  the  ac- 
tion," using  the  language  of  the  statute  (sec- 
Ion  1656  of  Bevlsal),  and  this  cannot  be 
questioned.  The  chedui  were  given  to  the 
plaintiff  In  part  payment  of  his  share  of  the 
partnership  profits,  and  therefore  he  had  seen 
them  at  the  time ;  but  they  were  s»it  to  the 
bank,  on  which  they  were  drawn,  and  by  it 
returned  to  the  defendant  This  does  not 
necessarily  prove  that  he  remonbers  their 
contents,  as  the  transaction  took  place  some 
time  ago,  and,  besides,  the  complaint  shows 
that  they  are  pertinent  to  the  issue  Joined 
between  the  parties.  It  wais  said  in  Sheek  v. 
Sain,  127  N.  0.  266,  87  S.  B.  884: 


"Although  It  appears  to  us  from  defendant's 
affidavit  that  such  exhibition  [of  the  check] 
could  have  done  him  no  good,  still  we  would 
have  sustained  the  ruling  of  the  court  upon 
the  ground  that  tiie  statute  gives  the  Judge 
discretion  to  make  an  order  requiring  the 
plaintiff  to  exhibit  the  check  to  the  defendant 
and  to  give  him,  or  to  aUow  him  to  take,  a 
copy  of  the  same." 

Other  cases  sustaining  the  ruling  of  the 
court  are  Whitten  v.  Telegraph  Ck).,  141  N. 
G.  861,  54  S.  B.  289 ;  Bvans  v.  Railroad,  167 
N.  C.  415,  83  S.  B.  617;  Bank  v.  Newton,  165 
N.  a  863,  81  S.  B.  817.  Justice  Hoke  said  in 
the  last  case: 

^A  perusal  of  the  statute  win  dlsdose  that 
the*  question  rests  in  the  sound  legal  discretion 
of  the  court  and,  as  we  find  no  such  abuse  of 
discretion  on  the  part  of  his  honor  as  to  raise 
a  legal  questioB  for  our  dedsion,  the  Judgment 
is  affirmed." 

And  Justice  Brown,  commenting  upon  that 
languagSb  said  in  Bvans  v.  Bailroad,  supra : 

'*^nder  the  authority  of  that  case  [Bank  v. 
Newton],  we  deem  It  proper  to  say  that  when 
this  case  is  tried  it  will  StiD  be  competent  for 
the  Judge  in  his  sound  discretion  to  compel 
the  production  of  this  form  408  when  its  com- 
petency and  pertinency  as  evidence  bearing 
upon  the  issue  may  the  better  be  determined." 

There  Is  no  error  in  the  ruling  of  the  court. 
Afilrmed. 


For  ot£«r 
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BALTIMORE  BARGAIN  HOUSE  v.  JEF- 
FERSON.    (No.  r8.) 

(Supreme  Court  of  North  Garollna.    Sept.  15, 

1920.) 

i.  Justices  of  the  peace  ^s»  1 94 (2)— Party  not 
entitled  to  writ  of  reoordarl  where  guilty  of 
neglect. 

When  an  appeal  from  a  justice  of  the  peace 
is  lost  without  fault  on  the  part  of  tiie  appel- 
lant, he  is  entitled  to  the  writ  of  recordari 
as  a  substitute  for  the  lost  appeal;  but  where 
judi^ment  was  rendered  September  3,  conditional 
upon  plaintiff's  producing  a  receipt,  which  he 
did  a  few  days  later,  and  justice  entered  judg- 
ment September  10,  which  was  docketed  in 
superior  court  September  18,  and  the  ap- 
peal was  not  entered  in  the  superior  court  on 
September  29,  wheki  a  term  of  court  was  held; 
the  appellant  was  not  entitled  to  the  writ  on 
December  9,  since  he  would,  if  exercising  prop- 
er care,  have  made. inquiry  as  to  the  disposition 
of  the  case  by  the. justice,  being  guilty  of  in- 
excusable neglect. 


2.  Justices  of  the  peaoo  ^s» 1 94 (2)— Party  must 
not  depend  entirely  on  counsel  to  see  that  ap- 
peal is  flied  In  time. 

It  is  not  enough  that  parties  to  a  suit 
should  engage  counsel  and  leave  the  matter 
of  taking  an  appeal  entirely  in  his  charge,  as 
they  should,  in  addition  to  this,  give  to  the 
matter  that  amount  of  attention  which  a  man 
of  ordinary  prudence  usually  gives  to  his  im- 
portant business,  and  should  to  that  extent 
see  that  the  appeal  was  filed  in  time. 

3.  Justices  of  the  peace  ^s» 1 94 (2)— Incumbent 
on  one  applying  for  writ  of  recordari  to  show 
ground  therefor. 

It  was  incumbent  on  one  falling  to  docket 
his  appeal  from  justice  court  in  the  time  re- 
quired by  law  to  show  sufficient  ground  for  a 
recordari  in  lieu  of  the  appeal. 

4.  Appeal  and  error  ^s»i20(9) -^No  appeal 
from  refusal  to  dismiss  appeal. 

An  appeal  lies  from  the  dismissal  of  an  ac- 
tion, or  of  an  appeal  from  justice  court;  but 
it  does  not  lie  from  a  refusal  to  dismiss,  for 
an>  exception  should  be  noted,  and  an  appeal 
lies  from  the  final  judgment. 

5.  Appeal  and  error  ^=>80 1  (4)— Court  dismiss- 
ing appeal  may  express  opinion  on  merits. 

When  an  appeal  is  in  fact  taken,  a  covrt, 
though  dismissing  the  appeal,  in  its  discretion, 
may  express  an  opinifui  Qpon  the  merits. 

Allen  and  Walker^  JJ.,  dissenting. 

Appeal  from  Superior  Gonrt,  Beaufort 
County;   Cranmer,  Judge. 

Action  by  the  Baltimore  Bargain  House 
against  C.  B.  Jefferson.  From  a  ruling  re- 
fusing to  dismiss  a  recordari  obtained  by  de- 
fendant, plaintiff  appeals.    Appeal  dismissed. 

Judgment  was  rendered  In  this  case  by  a 
justice  of  the  peace  Septemoer  3,  1919,  for 
$44.79,  the  defendant  being  present  in  per- 


son and  by  counsel;  the  Justice  requiring 
the  plaintiff  to  produce  a  receipt  for  the  goods 
alleged  to  be  lost,  before  he  would  sign  judg- 
ment, which  the  counsel  for  the  plaintiff 
agreed  to  do.  The  counsel  for  the  defendant 
entered  notice  of  appeal  upon  condition  that 
the  judgment  was  so  entered.  On  September 
10,  the  plaintiff  produced  said  receipt,  and 
the  justice  entered  the  judgment  which  was 
docketed  in  the  superior  court  September  IS, 
1019.  On  September  29,  1919,  19  days  after 
the  judgment  was  signed  by  the  Justice,  and 
11  days  after  it  was  docketed  in  the  superior 
court,  a  term  of  court  was  held  for  the  coun- 
ty. But  neither  at  that  term,  nor  at  the 
next  term,  beginning  November  17,  was  the 
appeal  entered  in  the  superior  court.  On 
I>ecember  2,  1919,  no  appeal  having  been 
docketed,  the  plaintiff  caused  execution  ta 
issue.  On  December  9,  1919,  the  defendant 
obtained  a  writ  of  recordari  without  notice 
to  plaintiff.  At  April  term,  1920,  the  plain- 
tiff moved  to  dismiss  the  recordari,  which 
was  refused,  and  the  plaintiff  appealed. 

A.  W.  Macnair,  of  Tarboro,  tor  appellant. 
Daniel  &  Carter,  for  api>ellee. 

CLARK,  0.  J.  The  writ  of  recordari  was 
improvidently  granted,  and  the  motion  to 
dismiss  should  have  been  granted.  Revisal, 
1 1491. 

[1]  When  an  appeal  from  a  Justice  of 
the  peace  is  lost  without  fault  on  the 
part  of  the  appellant,  he  is  entitled  to 
the  writ  of  recordari  as  a  substitute  for  the 
lost  appeal.  But  here  the  appellant  was 
guilty  of  inexcusable  neglect,  and  was  not 
entitled  to  the  writ.  The  Ju&gment  was  ren- 
dered September  8,  conditional  upon  the 
plaintiff's  producing  a  receipt,  which  he  did 
a  tew  days  later,  and  the  justice  signed 
judgment  September  10,  which  was  docketed 
in  the  superior  court  September  18.  At  the 
term  of  the  court  September  29,  the  appellant 
with  proper  care  should  have  made  inquiry 
as  to  the  disposition  of  the  case  which  had 
been  made  by  the  justice,  and  certainly  it  was 
Inexcusable  negligence  to  wait  nearly  three 
months  before  applying  for  a  reoordarl. 
Pants  Co.  V.  Smith,  125  N.  C.  590,  84  S.  E. 
552;  Davenport  v.  Grlssom,  113  N.  O.  38, 
18  S.  E.  78,  and  cases  there  cited. 

[2]  It  is  no  excuse  for  the  defendant  If  he 
depended  on  his  counsel  to  look  after  the 
matter,  for  he  could  have  attended  to  it 
himself.  "It  is  not  enough  that  parties  to  a 
suit  should  engage  counsel  and  leave  it  en- 
tirely in  his  charge.  They  should,  in  addl- 
ton  to  this,  give  to  it  that  amount  of  atten* 
tion  which  a  man  of  ordinary  prudence  usu- 
ally gives  to  his  Imfportant  business."  Rob- 
erts V.  AUman,  106  N.  0.  394,  11  S.  E.  424, 
and  citations  thereto  in  Anno  Ed. 

[3]  It  was  Incumbent  upon  the  defendant 
to  docket  his  appeal  in  the  time  required  by 
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law  or  show  snflScient  ground  for  Uie  reo- 
ordari  in  lieu  of  the  appeal.  Walker,  J.,  in 
Tedder  v.  Deaton,  167  N.  C.  479,  83  S.  B,  016. 

[4,  6]  An  appeal  lies  from  the  dismissal 
of  an  action,  or  of  an  appeal,  for  that  is  final; 
hut  it  does  not  lie  from  the  refusal  to  dis- 
miss, for  an  exception  should  be  noted  and 
an  appeal  lies  from  the  final  Judgment.  Cle- 
ments V.  Railroad,  179  N.  C,  225,  102  S.  B. 
399.  If  the  party  loses,  then  the  whole  case 
will  come  up  for  review.  But,  when  an  ap- 
peal is  in  fact  taken,  the  court,  though  dis- 
missing the  appeal,  in  its  discretion,  may  ex* 
press  an  opinion  upon  the  merits.  Hoke,  J., 
in  Taylor  v.  Johnson,  171  N.  C.  85,  87  S.  B. 
981«  E}ach  party  will  pay  half  the  costs  of 
appeal.  Fleming  v.  Fleming,  159  N.  C.  440, 
74  S.  E.  1102;  Wilson  ▼.  Railroad,  142  N.  C. 
841,  55  S.  E.  257;  Patapso  y.  Magee,  86  N. 
C.  357. 

Appeal  dismissed. 

ALLEN,  J.  (dissenting).  I  would  agree  to 
the  Judgment  of  the  court,  if  all  the  facts 
appearing  in  the  record  were  stated  in  the 
opinion;  but  some  are  omitted,  which,  I 
think,  are  determinative  of  the  appeal  In  fa- 
vor of  the  defendant.  The  defendant  states 
in  his  petition  for  a  recordari,  which  is  veri- 
fied and  was  used  as  an  affidavit,  that  after 
the  introduction  of  evidence  by  plaintiff  and 
defendant  and  the  argument  of  counsel  before 
the  Justice,  the  court  (Justice)  stated  "that 
there  was  no  evidence  before  it  at  that  time 
that  the  plaintiff  ever. made  delivery  of  the 
said  goods  to  the  railroad  company,  and  that 
it  would  continue  the  matter  for  the  plaintiff 
to  secure  more  evidence,  and  upon  obtaining 
this  additional  evidence  would  give  nottce 
to  the  defendant  at  the  time  it  would  render 
Judgment  in  said  cause,"  and  it  is  denied 
specifically  that  notice  of  the  rendition  of  the 
Judgment  was  given  to  him  or  that  he  had 
any  knowledge  of  it. 

The  attorney  of  the  defendant  also  files  an 
afiSdavit  in  which  he  says  that  the  statement 
by  the  defendant  in  his  petition'  as  to  the 
agreement  by  the  Justice  to  give  notice  of  the 
rendition  of  the  Judgment  "is  absolutely  true 
to  affiant* s  own  knowledge,  he  being  present 
in  person,"  and  that  he  "did  not  know  that 
Judgment  had  been  rendered  until  execution 
was  issiied  thereon."  As  stated  by  Walker, 
J.,  in  Leroy  v.  Saliba,  103  S.  E.  921,  at  this 
term: 

"The  Judge  granted  plaintifTs  motion.  He 
did  not  find  any  facts,  nor  was  he  requested 
by  defendant  so  to  do.  In  the  absence  of  such 
a  special  finding,  we  must  assume  that  the 
Judge  found  such  facts  as  were  sufficient  to 
support  his  ruling.    This  is  well  settled. 


tt 


Applying  this  rule,  the  Judge  refused  to 
dismiss  the  petition  for  a  recordari  because 
he  found  that  the  Justice  agreed  to  give  the 
defendant  notice  of  the  rendition  of  thei  Judg- 


m^t,  that  he  failed  to  do  so,  that  the  de- 
fendant relied  on  his  promise,  that  the  de- 
fendant did  not  know  there  was  a  Judgment 
against  him  until  execution  issued,  that 
he  applied  for  a  recordari  at  the  next  term  of 
court  after  receiving  notice  of  Judgment,  and 
in  this  I  see  no  laches  or  negligence. 

WALKER,  J^  concurs. 


(86  W.  Va.  561) 

COAL  LAND  DEVELOPMENT  CO.  V. 
CHIDESTER. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  7,  1920.) 

fSylldbuB  hy  ihe  Court.) 

L  Corporations  ^s»387  (2)— Power  to  purchase, 
hold,  and  sell  realty  for  profit  cannot  be 
questioned  collaterally. 

The  power  of  a  corporation  to  purchase, 
hold,  and  sell  real  estate  for  profit,  wlthiu  the 
meaning  of  section  3,  chapter  52,  Code  1918 
(Code  1913,  sec.  2813),  cannot  be  questioned 
collaterally,  but  only  by  a  direct  proceeding  in- 
stituted by  the  state  for  that  purpose. 

2.  Libel  and  slander  ^=»73— Corporaitlon  may 
maintain  action  for  damages  for  slander 
against  it,  injuring  lis  business. 

A  corporation  may  maintain  an  action  to 
recover  damages  for  libel  or  slander  against  it 
as  a  corporate  entity,  injuriously  affecting  its 
trade  or  business. 

3.  Master  and  servant  ^=5>337— injury  by  third 
person  actionable. 

An  employer  may  maintain  an  action  for 
damages  against  one  wbo  assaults  or  otherwise 
wrongfully  injures  his  servant,  where  as  a 
result  of  the  injury  the  employer  suffers  the 
loss  of  his  services. 

4.  Action  ^=945(1)— Same  declaration  may 
Join  two  distinct  and  independent  causes  for 
recovery,  where. 

It  is  permissible  to  join  in  the  same  declara- 
tioB  two  distinct  and  independent  causes  for 
recovery,  of  the  same  general  nature,  where,  if 
the  actions  were  separate,  the  form  of  each 
would  be  the  same  and  admit  of  the  same  plea 
and  judgment. 

5.  Action  ^=945(3)— Counts  for  libel  and  slan- 
der and  for  assault  and  battery  may  be  Join- 
ed In  trespass  on  the  case. 

Counts  for  libel  or  slander  and  assault  and 
battery  may  be  joined  in  a  declaration  in  tres- 
pass on  the  case. 

Certified  questions  from  Circuit  Court, 
Lewis  County. 

Trespass  on  the  case  by  the  Coal  Land 
Development  Company  against  John  C.  Chid- 
ester.  Demurrer  to  declaration  overruled, 
and  questions  certified.  Bullng.  of  circuit 
court  sustained. 

.   W.  J.  Smith,  of  Weston,  for  plaintiff.     • 
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LYNCH,  J.  The  Goal  Land  Development 
Company,  describing  itself  as  a  corporation 
created,  organized,  and  doing  business  as 
such  according  to  the  laws  of  this  state,  has 
brought  an  action  of  trespass  on  the  case 
in  the  circuit  court  of  Lewis  county  against 
John  C.  Chldester  to  recover  of  defendant 
damages  to  iHaintilTs  business  occasioned  by 
certain  acts  and  conduct  of  defendant  and 
public  statements  and  offensive  language 
made  and  used  by  him  of  and  concerning  the 
character,  business,  property,  and  property 
rights  of  the  plaintiff,  and  for  an  assault  and 
battery  made  by  him  upon  the  person  of  one 
of  its  agents  and  employes  while  engaged  in 
the  course  of  his  employment  in  plaintiff's 
behalf,  thereby  depriving  plaintiff  of  his  serv- 
ices and  causing  loss  and  damage  to  its 
business.  To  the  declaration  defendant  de- 
murred, and,  having  overruled  the  demurrer, 
the  court  certified  its  action  here  for  review. 

As  counsel  for  defendant  have  not  in  any 
manner  assigned  on  the  record  of  the  circuit 
court  the  grounds  of  demurrer,  and  have  not 
in  any  manner  or  for  any  purpose  appeared 
in  the  case  here  or  filed  a  note  of  argument 
or  dtaticm  of  authority,  our  discussion  is 
confined  to  propositions  said  by  plaintiff's 
counsel  in  his  brief  to  be  those  argued  in 
the  trial  court  These  are:  (1)  That  upon  the 
showing  of  the  plaintiff's  declaration  the 
plaintiff  is  illegally  incorporated!  and  is 
engaged  in  an  illegal  business,  and  is  not 
entitled  to  the  protection  of  the  law ;  (2)  that 
as  a  corporation  has  no  soul  and  by  analogy 
has  no  character,  plaintiff  is  not  entitled  to 
maintain  a  suit  for  slander;  (3)  that  neither 
count  in  the  decdaration  states  matter  sufli- 
clent  to  maintain  the  plaintiff's  action;  (4) 
that  the  causes  of  action  set  out  in  ther  first 
and  second  counts  of  the  declaration  cannot 
be  Joined  in  one  action;  (6)  that. a  corpo- 
ration cannot  maintain  an  action  against  an 
individual  for  assaulting  and  beating  its  serv- 
ant 

There  is  in  the  declaration  nothing  to  war- 
rant the  criticism  affecting  the  legality  of 
plaintiff's  creation  or  organization  or  the 
character  of  the  business  In  the  prosecution 
of  which  it  was  engaged  when  tills  action 
was  brought.  Its  object  and  its  business  ttien 
were,  and  doubtless  still  are,  "buying  and 
selling  unmined  coal,  and  in  taking  of  options 
for  the  purchase  of  coal,  and  buying  and 
holding  unmined  coal  for  sale,"  and  it  then 
had  an  established  and  profitable  business 
in  dealing  and  trading  in  such  property  or 
estate,  and  in  addition  thereto  sold  and  of- 
fered for  sale  stock  in  the  corporation  for 
profit  whereby  the  company  had  earned  and 
was  then  earning  and  accumulating  profitable 
returns  from  such  business,  the  amount 
whereof  the  declaration  fixes  at  several  thou- 
sand dollars  monthly. 
'  [1]  By  the  first  section  of  chapter  62  (sec. 
2811)  a  corporation  doing  business  in  tMsj 


state  'teay  purchase,  hold,  use,  and  grant 
estate  real  and  personal."  The  only  linfita- 
tion  upon  the  exercise  of  this  rigbt  is  the  re- 
striction found  in  section  3  (sec  2818)  of  the 
same  chapter,  and  it  is  perhaps  upon  the  pro- 
visions of  that  section  that  defendant's  coun- 
sel rely.    It  says: 

"No  corporation  shall  be  Incorporated  for  the 
sole  purpose  of  purchasing  real  estate  in  order 
to  sell  the  same  for  profit" 

It  seems  to  be  law,  thoroughly  settled  by 
numerous  decisions: 

"That  although  a  corporation  may  be  fis- 
abled  or  forbidden  tfom  holding  land  at  all,  or 
from  holding  land  except  for  particular  pur- 
poses, or  from  holding  land  beyond  a  prescrib- 
ed limit  yet  if  it  does  hold  land  in  the  face 
of  such  disabilities  or  prohibitions,  its  title 
will  be  good  except  as  against  the  state  alone, 
and  that  it  will  be  deemed  to  have  a  good  title 
until  its  title  is  invalidated  in  a  direct  pro- 
ceeding instituted  by  the  state  for  that  pur- 
pose." 10  Cyc.  1188(g),  and  cases  cited, 
among  them  being  Banks  v.  Poitiaux,  8  Band. 
(Ya.)  186,  15  Am.  Dec  706. 

Besides  these  citations  of  the  author,  there 
is  (^Uins  V.  Doyle,  119  Ya.  63,  89  S.  E2.  88. 
which  saya: 

"The  general  rale  that  the  transfer  of  pr<q»- 
erty  to  a  corporation  in  excess  of  its  char- 
ter rights  is  not  void,  but  that  the  title  passes 
subject  only  to  the  right  of  the  commonwealth 
to  avoid  it  in  a  direct  proceeding  for  that  pur- 
pose, is  the  settied  law  of  this  state*  and  is 
sustained  by  the  weight  of  authority  elsewhere." 

The  application  of  this  rule,  that  the  power 
of  a  corporation  to  purchase,  hold,  and  sell 
real  estate  for  profit  cannot  be  questioned  col- 
laterally, but  only  by  a  direct  proceedins  in- 
stituted by  the  state  for  that  purpose,  is  so 
nearly  universal  as  not  to  need  further  argu- 
ment or  citation  of  authorities.  Besides,  there 
is  in  the  declaraticMi  nothing  upon  which  to 
predicate  the  dalm  that  the  sole  purpose  of 
the  corporation  is  to  purchase  and  sell  real 
estate  for  profit  Clarksburg  Board  cft  Trade 
Land  Co.  v.  Davis,  77  W.  Ya.  70,  74,  86  S.  B. 
029.  That  may  be,  and  apparently  is,  one  of 
its  objects,  and  may  be  its  sole  object,  but  if 
it  is,  that  fact  alone  does  not  concern  defend- 
ant. 

[2, 3]  Though,  as  said  in  defendant's  second 
proposition,  a  corporation  may  be  soulless* 
nevertheless  it  has  ris^ts  and  privileges 
which  the  law  reco^izes  and  the  courts  ai- 
force,  and  suflScient  character  and  reputation 
to  entitle  it  to  fair  treatment  and  proper 
respect  in  the  community  where  it  performs 
its  legitimate  functions  and  among  those  with 
whom  it  has  occasion  to  deal.  As  a  creature 
of  the  state  it  may  Justly  and  rightfully 
dalm  and  demand  the  protection  of  the  state 
as  against  ruthless  destruction  at  the  hands 
of  resolute  enemies.  Notwithstanding  plain- 
tiff's counsel  to  the  contrary,  the  dedaration, 
as  we  read  and  understand  it  haa  all  the 
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essential  elements,  characteristics,  and  aver- 
ments of  and  for  damages  for  libel  or  slan- 
der; and,  while  of  coarse  a  corporation  can- 
not successfully  maintain  an  action  f6r  libel 
upon  its  constituent  members,  it  may  sue 
and  recover  for  a  libel,  spoken  or  published, 
against  it  as  a  corporate  entity,  or  for  slander 
upon  it  injuriously  affecting  its  trade  or 
business.  Newell,  Slander  A  Libel  (Sd  Ed.) 
i  448,  citing  Reporters'  Ass'n  of  America  v. 
Sun  Printing  &  Pub.  Ass'n,  186  JN.  Y.  487, 
79  N.  B.  710;  Cross  Coal  Co.  v.  Rose,  128 
Wis.  24, 105  N.  W.  225,  2  L.  R.  A.  (N.  S.)  741, 
110  Am.  St  Rep.  894,  5  Ann.  Cas.  549;  Far- 
benfabriken,  etc.,  Co.  v.  Beringer,  158  Fed. 
802,  86  C.  C.  A.  62 ;  Penn.  Iron  Works  Co. 
V.  Henry  Voght  Mach.  Co.,  29  Ky.  Law  Rep. 
861,  96  S.  W,  551,  8  L.  R.  A.  (N.  S.)  1023; 
Journal  Printing  Co.  v.  Maclean,  23  Ont  App. 
824.  For  other  cases  reaffirming  the  right  to 
maintain  corporate  action  for  damages  occa- 
sioned by  defamation  of  its  character  or 
business  resulting  in  injury  thereto,  see  note 
to  second  case  dted,  6  Ann.  Cas.  550,  where 
the  annotator  says: 

*'It  is  a  general  rule  that  a  corporation  may 
maintain  an  action  to  recover  damages  for  libel 
concerning  it  in  the  trade  or  occupation  which 
it  is  conductlDg." 

Unless  we  have  failed  to  read  the  decla- 
ration aright,  the  third  objection  has  no 
substantial  merit  Each  of  the  counts  does, 
we  think,  sufficiently  state  a  cause  of  action 
which,  if  proved,  entitles  plaintiff  to  damages. 

The  fourth  proposition  seems  also  unten- 
able. It  can,  however,  more  readily  be  under- 
stood by  first  considering  defendant's  last 
proposition,  which  relates  to  the  right  of  an 
employer  to  maintain  an  action  against  an 
individual  for  an  assault  and  battery  upon 
his  servant,  the  fourth  denying  the  right  to 
Join  both  causes  in  the  same  declaration. 
The  law  Is  settled  that  an  employer  may  main- 
tain an  action  for  damages  against  one  who 
assaults  or  otherwise  wrongfully  injures  his 
servant,  where  as  a  result  of  the  injury  the 
employer  suffers  the  loss  of  his  services.  7 
Labatt,  Master  &  Servant,  |  2628,  and  cases 
dted;  18  R.  C.  L.  p.  542,  {  58. 

[4,  I]  If  the  plaintiff  may  maintain  an  ac- 
tion for  libel  and  slander  and  also  for  the 
assault  and  battery  upon  his  servant,  it 
may  unite  both  torts  in-  the  same  action.  It 
is  not  improper,  but  permissible,  to  Join  in 
the  same  declaration  two  distinct  and  in- 
dependent causes  for  recovery,  of  the  same 
general  nature,  where,  if  the  actions  were 
separate,  the  form  of  each  would  be  the  same 
and  admit  of  the  same  plea  and  Judgment, 
but  not  where  the  causes  can  be  enforced 
only  in  different  forms  of  action.  Qalizian 
v.  Henry,  71  W.  Va.  292,  76  S.  B.  440,  and 
cases  cited;  Womack  v.  Circlet  29  Grat  (Va;) 
192,  1  G.  J.  1068,  {  214  et  seq.;  1  R.  C.  L.  p. 


262,  i  88  et  seq.  The  statute,  section  8,  c 
103,  Code  (sec.  4412),  abolishes  the  distinctioa 
between  actions  of  trespass  and  trespass  on 
the  case,  and  authorizes  trespass  on  the  case 
where  trespass  formerly  was  required. 

The  circuit  court's  order,  sustaining  the 
declaration  and  each  of  its  counts,  is  ap- 
proved. 

WILLIAMS,  P.,  absent 


W.  Va.  B70> 
STATE  V.  ANKROM.     (Not.  59,  60,  61,  62.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  7, 1920.) 

•  (ByUabuM  6|f  the  Court.) 

1.  Carriers  ^ss^d— Proeuring  and  atlng  a  pass 
held  an  offense. 

Section  6,  c.  15o,  CVxIe  1918  (Code  1913, 
sec.  641),  prohibiting  a  public  service  corpo- 
ration subject  to  the  provisions  of  that  chapter 
from  charging,  collecting,  or  receiving  a  great- 
er or  less  compensation  for  a  service  rendered 
,than  it  charges,  collects,  or  receives  for  a  like 
and  contemporaneous  service  under  the  same 
or  similar  drcumstances  and  conditions,  and 
section  17  (sec.  652),  declaring  it  a  misdemean- 
or to  violate,  or  to  procure,  aid,  and  abet  any 
violation  of,  this  or  other  provisions  of  the 
chapter,  when  read  together,  render  iUegsl,  ex- 
cept as  permitted  by  section  20  (sec.  656),  the 
procurement  and  use  of  a  pass  entitling  the 
holder  to  free  transportation  or  service  from 
such  public  service  corporation,  and  subjects 
such  person,  if  found  guilty,  to  the  penalties 
therein  prescribed. 

2.  Carriers  ^s»22— Indlolment  ohamlng  offense 
of  tile  nse  of  a  pass  iield  sufllciont 

An  indictment  charging  such  an  offense  with 
reasonable  certainty  and  precision  is  suffidenl 
upon  demurrer. 

(Additional  Syttahus  hy  Editorial  Staff.) 

3.  Carriers  «=s»22  —  '"Aiding"  and  "abetting'' 
violaflett  of  Pttblie  S^rvioe  Com  mission  Aet 

Though  the  word  ''aid*'  does  not  necessarily 
embrace  or  imply  guilty  knowledge  or  purpose, 
yet  when  supplemented  by  "abet,"  as  both  are 
used  in  Code,  c.  15o,  S  17  (sec.  652),  providing 
that  every  oflScer,  agent,  etc.,  of  any  public 
service  corporation,  or  any  patron,  passenger 
or  other  person,  who  procures,  aids,  or  abets 
any  violation  of  any  provision  of  the  Public 
Service  Commission  Act  by  any  public  service 
corporation  shall  be  guilty  of  a  misdemeanor, 
both  terms  jointly  indicate  such  knowledge  and 
purpose  and  the  intention  to  encourage  the 
commission  of  the  offense. 

[Bd.  Note.-— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Abet; 
Aid.] 

Certified  from  CHrcoit  Court,  G^ler  County. 

Separate  indictments  against  M.  R.  Ank- 
rom,  Sam  Hissam,  G.  C.  Fletcher,  and  B.  F. 


ebs»For  other  osms  a—  tame  toplo  and  KST-KUliBBR  in  aU  Ket-Nninberad  Dlgati  and  Indezea 
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Pipes  for  a  Tk>lati<m  of  the  law  against  free 
passes.  Demurrer  to  each  indictment  over- 
ruled* and  action  certified  for  review.  Af- 
firmed. 

B.  T.  England,  Atty.  Gen.,  and  Chas. 
Ritchie,  Asst.  Atty.  Gen.,  for  plalntifT. 

J.  H.  Strickling,  of  Huntington,  and  T. 
P.  Hill  and  Boreman  &  Carter,  all  of  Middle- 
bourne,  for  defendants. 

LYNCH,  J,  The  indictments  charge  against 
each  defendant  singly  a  violation  of  section 
17,  c.  15o,  Code  1918  (Code  1913,  sec.  652),  read 
with  section  6  (sec.  641)  of  the  same  chapter, 
a  demurrer  to  which  the  circuit  court  over- 
ruled  and  certified  its  action  here  for  review. 
Section  6  forbids  discrimination  in  rates 
charged  and  received  by  public  service  cor- 
porations subject  to  the  provisions  of  the  chap- 
ter for  the  transportation  of  persons  or  prop- 
erty and  other  service  of  a  public  character, 
and  requires  such  corporations  to  charge, 
demand,  and  receive,  without  discrimination, 
the  same  rate  for  doing  a  like  and  contem- 
poraneous service  for  any  and  all  persons 
under  the  same  or  substantially  similar  ^ 
circumstances  and  conditions;  and  section 
17  declares  "every  officer,  agent,  employ^,  or 
stockholder  of  any  such  public  service  corpo- 
ration, and  every  patron,  .passenger,  shipper 
or  c<Hisigne6,  or  other  person,  who  shall  vio- 
late any  provision  of  this  act,  or  who  pro- 
cures, aids  or  abets  any  violation  of  any  such 
provision  by  any  such  public  service  corpora- 
tion," to  be  guilty  of  a  misdemeanor  and  up- 
on conviction  thereof  punishable  as  prescrib- 
ed by  that  section. 

The  indictments  sufficiently  disclose  the 
public  service  character  and  function  of  Tyler 
Traction  Company,  the  owner  or  operator  of 
an  electric  railroad  ext»iding  from  Sisters- 
ville  to  Middlebourne,  wholly  within  Tyler 
County,  and  organized  and  equipped  for  and 
engaged  in  the  transportation  of  passengers 
for  hire  from  one  station  to  another  along  the 
line  of  its  railroad  and  between  the  two  above- 
mentioned  terminal  stations.  The  specific 
charge  preferred  in  each  indictment  Is  that 
each  of  the  defendants,  within  (me  year  prior 
to  the  finding  of  the  indictment,  was,  to- 
gether with  other  unnamed  persons,  a  pass- 
enger in  one  of  the  cars. of  Tyler  Traction 
Company  from  one  station  to  another  along 
the  line  of  its  railroad — 

"and  then  and  there,  being  such  passenger,  did 
unlawfully  and  willfully  procure,  aid,  and  abet 
the  said  Tyler  Traction  Company  in  transport- 
ing him  *  *  *  as  a  passenger  in  and  by  a 
certain  electric  railway  car  over,  upon,  and 
along  the  said  line  of  railroad  by  the  said 
Tyler  Traction  Company,  without  the  said  Ty- 
ler Traction  Company  charging,  demanding,  col- 
lecting, and  receiving  any  compensation  what- 
soever for  so  transporting  him  as  such  passen- 
ger, by  reason  of  a  certain  device  for  free 
transportation,  commonly  called  a  'pass/  un- 
lawfully issued  and  presented,  by  ^e  said  Tyler 


Traction  Company  to  him  and  then  and  there 
held  by  him;  ♦  ♦  ♦  and  the  said  Tyler  Trac- 
tion Company  was  then  and  there  charging,  de- 
manding, collecting,  and  receiving,  and  did  then 
and  there  charge,  demand,  collect,  and  receive 

from  other  passengers  each  the  sum  of  

cents,  the  exact  amount  whereof  is  unknown 
to  the  jurors,  as  compensation  for  a  like  and 
contemporaneous  service  rendered  by  said  Ty- 
ler Traction  Company  to  and  for  said  other 
passengers  under  substantially  similar  circum- 
stances and  conditions,  against  the  peace  and 
dignity  of  the  state." 

These  indictments,  it  Is  argued,  are  insuf- 
ficient because  (1)  there  is  no  direct  or  posi- 
tive charge  of  the  commission  of  an  offense 
by  Tyler  Traction  Company,  and  (2)  none 
that  it  carried  defendants  or  any  other  per- 
sons  as  passengers,  or  (3)  that  it  had  or 
charged  and  collected  a  definitely  prescribed 
and  fixed  rate  for  the  carriage  of  any  par- 
ticular class  of  passengers,  and  (4)  none  of 
any  act  done  by  any  of  the  defendants  in 
aiding  and  abetting  the  traction  company  in 
the  violation  of  the  provisions  of  the  statute, 
and  (5)  the  indictments  do  not  show  the  dis- 
tance or  between  what  stations  Tyler  Trac- 
tion Company  transported  defendants  or  oth- 
er persons  as  such  passengers. 

[1,2]  The  first  objection,  judged  by  the 
argument  adduced  to  support  It,  Is  based 
upon  the  erroneous  theory  of  the  existence 
of  the  relation  of  principal  and  accessory 
between  the  traction  company  and  each  of 
the  defendants  growing  out  of  the  use  of 
the  words  "aid  and  abet,"  found  in  the  stat- 
ute and  in  the  indictments.  There  is  and  can 
be  no  such  relation  under  any  reasonable 
construction  or  Interpretation  of  the  two 
sections  or  of  the  chapter,  read  and  consider- 
ed in  its  entirety,  so  far  as  its  provisions 
are  relevant  to  the  matters  involved  In  the 
indictments.  Even  if  the  doctrine  contended 
for  by  defendants  has  any  bearing  or  effect 
in  proceedings  under  an  Indictment  for  a 
misdemeanor,  such  as  a  violation  of  the  sec- 
tions is  declared  to  be,  the  language  used  by 
the  Legislature  in  constituting  the  offense 
clearly  makes  all  violators  of  the  law  equally 
guilty  and  equally  punishable  for  Its  infrac- 
tion. There  can  therefore  be  no  such  relation 
as  principal  and  accessory  in  cases  of  this 
sort.  United  States  v.  Gooding,  12  Wheat. 
460,  6  L.  Ed.  693. 

The  averments  of  the  Indictment  already 
quoted  sufficiently  answer  the  second,  third, 
and  fifth  propositions  urged  by  defendants. 
These  averments  are  emphatic  and  under- 
standable in  one  way  only,  and,  being  so, 
disclose  the  actual  relationship  of  carrier  and 
passenger  between  the  railroad  on  the  one 
hand  and  the  persons  so  carried  to  their 
destinations  on  the  other,  including  defend- 
ants, who  paid  nothing  of  value  for  the  serv- 
ice rendered  to  them,  and  those  who  did  pay 
the  regular  rate  charged,  demanded,  and  re- 
ceived  by  the  railway  company   for   such 
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service;  and  that  the  service  so  renderecl  to 
defendants  and  others  was  a  like  and  contem- 
poraneous service  under  similar  circumstanc- 
es and  conditions.  If  in  the  opinion  of  the 
trial  court  the  language  used  in  the  Indict- 
ments is  not  sufficiently  specific  and  Informa- 
tory  to  enable  an  ordlnarly  intelligent  person 
to  comprehend  its  meaning  and  purport,  de- 
fendants may  ask  and  the  court  require  a 
more  explicit  statement  of  the  facts  necessary 
to  render  the  charge  intelligible.  State  v. 
Railroad  Co.,  68  W.  Va.  183,  69  S.  E.  703; 
State  V.  Lewis,  69  W.  Va.  472,  72  S.  E.  475, 
Ann.  Cas.  1913A,  1203;  State  v.  Slxo,  77 
W.  Va.  243,  87  S.  B.  267;  State  v.  Hurley,  78 
W.  Va.  638,  90  S.  B.  109. 

There  are  two  offenses  of  which  a  pas- 
semger  may  be  guilty  under  section  17:  One 
for  procuring  transportation  without  the  pay- 
ment of  the  rate  prescribed  by  the  carrier  for 
that  service;  the  other  by  aiding  or  abetting 
the  procurement  of  the  service.  The  first  of- 
fense is  direct  and  personal  and  ordinarily 
results  from  the  active  personal  participation 
of  the  passenger,  whose  activity  accomp- 
lishes the  end  desired  by  the  attainment 
of  free  transportation  for  himself  contrary 
to  the  express  requirement  of  the  state- 
ute.  In  other  words,  he  procures  through 
his  own  agency  a  privilege  which  he  knows 
the  carrier  Is  forbidden  to  confer  upon  him- 
self and  others  to  whom  it  renders  the  same 
or  like  service  under  similar  circumstances 
and  conditions  without  demanding  and  re- 
ceiving therefor  a  fixed  and  definitely  pre- 
scribed rate  of  compensation.  It  seems  plain 
from  the  averments  of  the  indictments  that 
def^idants  resorted  to  this  direct  method 
and  thereby  obtained  from  the  railroad  com- 
pany free  service,  while  for  a  like  service 
rendered  by  the  company  to  other  passengers, 
at  the  same  time  or  under  similar  conditions, 
the  latter  were  required  to  pay  and  did  pay 
the  usual  compensation  In  money.  If  so,  de- 
fendants did  what  the  statute  condemns  and 
Beeka  to  prohibit  by  declaring  the  violation  of 
the  express  inhibition  to  be  a  misdemeanor 
punishable  by  fine  or  imprisonment.  What  de- 
fendants did,  according  to  the  plain  meaning 
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of  the  Indictments,  resulted  in  the  procure* 
ment  of  their  personal  transportation  in  dis- 
regard of  the  apparent  purpose  and  intent  of 
the  statutory  denunciation  of  theretofore 
prevalent  discriminatory  conduct  of  certain 
public  service  corporations  falling  within  the 
purview  of  the  Public  Service  Commission  Act 
(chapter  15o  of  the  1918  Code  [Code  1913,  || 
63ft-656]).  Shrader  v.  SteubenvlUe,  etc.,  Trac- 
tion Co.,  84  W.  Va. ,  99  S.  B.  207;  City  of 

Charleston  v.  Public  Service  Commission,  103 
S.  E.  673.  Through  the  presentation  of  the 
pass  in  lieu  of  money,  without  the  payment  of 
which  other  passengers  would  not  have  been 
carried  to  their  destination,  defendants  there- 
by not  only  obtained  free  transportaticm  in 
violation  of  the  law,  but  also  to  that  extent 
encouraged  the  railroad's  agents  and  employ^ 
to  commit  the  same  offense,  unless  they  had 
Just  cause  to  believe  and  did  believe  .defend- 
ants were  within  the  terms  of  the  exceptions 
contained  in  section  20  of  the  chapter  (Code 
1913,  sec.  655),  namely,  the  carrier's  officers, 
agents,  attorneys,  etc. 

[3]  If  the  def^Eidants,  conscious  of  the 
illegality  of  their  acts,  did,  as  charged, 
willfully  and  unlawfully  procure  free  trans- 
portation by  the  carrier,  they  are  guilty  as 
charged.  Though  the  word  "aid". does  not 
necessarily  embrace  or  imply  guilty  knowledge 
or  wrongful  purpose,  yet  when  supplemented 
by  *'abet,"  as  both  are  used  in  the  statute 
and  indictments,  they  jointly  indicate  such 
knowledge  and  purpose  and  the  intention  to 
encourage  the  commission  of  the  off^ise. 
Such  are  the  usual  definitions  of  these  terms 
in  felony  indictments  where  there  are  acces- 
sories either  before  or  after  the  fact  As  al- 
ready noted,  the  indictments  present  two 
phases,  the  personal  procurement  of  carriage 
by  the  railroad  company  and  the  encourage- 
ment of  the  agents  of  the  latter  to  Join  in 
the  violation  of  the  law.  If  the  proof  sus- 
stalns  either  charge,  other  averments  there- 
by become  immaterial  and  may  be  treated  as 
surplusage  upon  the  trial  of  the  cases. 

Deeming  the  indictments  sufficient,  we  di- 
rect the  certification  of  our  decision  to  the 
circuit  court  for  its  guidance. 
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